
 3

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti 

 

davis alternatiuli gadawyvetis erovnuli centri 

 
 

 

 

 

 

 

 

 

 

 
davis alternatiuli gadawyveta 

 

 

 

 

 

w e l i w d e u l i  
 

2016 
 

 

 

 

 

 
 

 

 

 
 
 

 

 

 

 



 73

stiven ostermileri

 

AarbitraJis gadarCena ganviTarebad msoflioSi: saqarTvelos 

gansakuTrebuli SemTxveva1 

saqarTveloSi arbitraJis arsebobas xangrZlivi da saintereso istoria aqvs. 
kriminalur samyarosTan `satelefono samarTlidan“ kanonierebamde qarTuli 

arbitraJi gadaurCa mraval iteracias. amJamad, vinaidan saqarTvelo iwyebs ev-
rokavSirTan gaerTianebis process, mas aqvs axali saarbitraJo kanoni, rome-
lic aerTianebs saerTaSoriso normebs. winamdebare statiaSi gaanalizebulia 
kanoni, arbitraJis ganviTarebis gza da mimdinare gamowvevebi. avtori iyenebs 

SeerTebuli Statebis praqtikul gamocdilebas, aseve gamocdilebas, romelic 
ukavSirdeba samarTlebrivi reformebis programebis danergvas saqarTvelosa 
da sxva qveynebSi, gvTavazobs ramdenime mniSvnelovan cvlilebas saqarTvelos 
axal saarbitraJo samarTlebriv reJimSi. gansakuTrebuli problemaa momxma-
reblisTvis savaldebulo arbitraJis asaxva organizaciebis standartuli pi-
robebiT Sedgenil xelSekrulebebSi. ramdenime SesworebiT arbitraJi saqar-
TveloSi SeiZleba gaxdes modeli sxva ganviTarebadi qveynisaTvis, rac organi-
zaciebis komerciul saWiroebebs daabalansebs samarTlianobasa da qarTuli 
sazogadoebis socialur saWiroebebTan. avtori daaskvnis, rom misi rekomen-

daciebis gaTvaliswinebiT sxva ganviTarebadi qveynebi SeZleben, praqtikulad 
Seiswavlon da gamoiyenon arbitraJi efeqtianobisa da investiciebis zrdis 
mizniT, individebis uflebaTa  dacvis SenarCunebiT.  

 
sakvanZo sityvebi: arbitraJi, savaldebulo arbitraJi, saqarTvelo, davis 

gadawyveta, ruseTi, sabWoTa kavSiri, UNCITRAL, modeluri kanoni saerTaSo-
riso komerciul arbitraJze, saarbitraJo tribunali, droebiTi RonisZie-
bebi, daniSvna, saarbitraJo procesi, saarbitraJo gadawyvetileba, saar-
bitraJo gadawyvetilebis cnoba da aRsruleba. 

                                                 
   stiven ostermileri iyo aRmosavleT-dasavleTis marTvis institutis (EWMI) USAID-is mier 

mxardaWerili programis – kanonis uzenaesobis mxardaWera saqarTveloSi (PROLoG) – iuri-
diuli ganaTlebis mimarTulebis xelmZRvaneli da Tsu-is davis alternatiuli gadawyvetis 
erovnuli centris (NCADR) direqtorTa sabWos wevri saqarTveloSi. ostermileri amJamad 
aris saerTaSoriso ganviTarebis ufrosi eqsperti samxreT karolinis universitetis pro-
eqtSi (Rule of Law Collaborative). igi marTavs programebs, romlebic exeba davis alternatiuli ga-
dawyvetis saSualebebs (ADR), komerciul samarTals, iuridiul da profesiul ganaTlebas. igi 
agreTve xelmZRvanelobda kanonis uzenaesobis mxardaWerisa da reformirebis proeqtebs 
kambojaSi, bosnia da hercegovinaSi, xorvatiasa da sxva qveynebSi. praqtikuli moRvaweobis da-
wyebamde igi iyo Cikagos Pedersen & Houpt-is savaWro iuridiuli firmis partniori. ostermi-
leri aris CrdiloeT-dasavleTis universitetis kursdamTavrebuli (politikur mecniereba-
Ta bakalavri) da CrdiloeT-dasavleTis sauniversiteto samarTlis skolis kursdamTavrebu-
li (samarTlis doqtori). am statiaSi gamoTqmuli mosazrebebi ekuTvnis avtors da ar gamoxa-
tavs EWMI-is, USAID-is, NCADR-is, aSS-is samTavrobo an romelime sxva organizaciis Sexe-
dulebebs. avtori madlobas uxdis sofio tyemalaZes, sofio fanjikiZes, giorgi vaSakiZes, la-
na CxartiSvilsa da emi ostermilers maT mier gaweuli daxmarebisTvis. 

1   es statia pirvelad gamoqveynda JurnalSi: Arizona Journal of International & Comparative Law, Vol. 
32, No. 3, 2015. 
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I. Sesavali 

arbitraJi bevr qveyanaSi mniSvnelovan rols asrulebs davebis gadawyvetaSi. mas 

xangrZlivi istoria aqvs2 – meoce saukuneSi  ki pirvelad gamoCnda rogorc Tanamed-

rove ekonomikis ZiriTadi meqanizmi. ganviTarebuli msoflios samarTlis specialis-

tebis umravlesobisTvis cnobilia misi uamravi upiratesoba, rogorebicaa: Sedare-

biT dabali xarjebi, ufro swrafi gadawyveta, precedentuli dasruleba, saerTaSo-

riso zewola, konfidencialoba, proceduruli moqniloba, araformaloba da miuker-

Zoebeli, mxareebis mier arCeuli, damoukidebeli eqsperti. Tumca ganviTarebul 

qveynebSi3 axla yvelgan aris arbitraJi, bevri sustad ganviTarebuli qveyana swored 

axla iwyebs arbitraJis Setanas TavianTi davebis gadawyvetis programebSi.4 warmate-

biT ganxorcielebis SemTxvevaSi, arbitraJma SeiZleba Seamciros sasamarTloebis 

datvirTva,5 gazardos ucxouri investiciebi6 da ucxo qveynis daxmareba7 mimRebi 

qveynisTvis, xeli Seuwyos saerTo ekonomikur ganviTarebas.8  

Tumca bevria dawerili ADR-ze (davebis alternatiuli gadawyvetaze) ganviTa-

rebad qveynebSi, samecniero literaturaSi mainc aris informaciis deficiti arbit-

raJis danergvaze.9 saWiroa, gamokvleul iqnes, aris arbitraJi sasargeblo instru-

                                                 
2   Steven C. Bennett, Arbitration: Essential Concepts 9 (ALM ed., 2002). 
3   Katherine V.W. Stone & Richard A. Bales, Arbitration Law 3 (2d ed. 2010). 
4   ix. Roberto Danino, The Importance of the Rule of Law and Respect for Contractual Rights in Transition Coun-

tries, 17 Eur. Bus. L. Rev. 327, 333 (2006) (noting arbitration growth in developing and transition countries over 
past decade). 

5   Kiarie Njoroge, Judiciary Moves to Cut Case Backlog Through Arbitrators, Bus. Daily (July 28, 2014, 7:48 PM), 
http://www.businessdailyafrica.com/Judiciary-moves-to-cut-case-backlog/-/539546/2400826/-/av3arqz/-/index. 
html;.Arbitration Center in Nairobi to Reduce Case Backlog, Standard Rep. (Sept. 30, 2014), http:// www. 
standardmedia.co.ke/article/2000136635/arbitration-centre-in-nairobi-to-reduce-case-backlog?articleID = 20001 
36635&story_title=arbitration-centre-in-nairobi-to-reduce-case-backlog&pageNo= 

6   Felix O. Okpe, Endangered Elements of ICSID Arbitral Practice: Investment Treaty Arbitration, Foreign Direct Inves-
tment, and the Promise of Economic Development and Host States, 13 Rich. J. Global L. & Bus. 217, 249 (2014). 

7   saerTaSoriso safinanso lideri organizaciebis umravlesoba, rogorebicaa: msoflio ban-
ki, ekonomikuri TanamSromlobisa da ganviTarebis organizacia (OECD) da aziis ganviTare-
bis banki, moiTxovs arbitraJs kontraqtebis ganxorcielebisas. Position Paper on Arbitration in 
Thailand, Am. Chamber Com. Thail., Oct. 2009, <http://www.amchamthailand. com/ acct/ asp/default.asp>, (fol-
low “Position Papers” hyperlink under “Resources and Archive” tab). 

8   Christian Buhring-Uhle, Lars Kirchhoff & Gabriele Scherer, Arbitration and Mediation in International Business 
57-60 (2d ed. 2006). 

9   literaturis did nawilSi yuradReba gamaxvilebulia mediaciasa da mis tipebze. ix. Scott 
Brown, et al., Alternative Dispute Resolution Practitioner’s Guide (Ctr. for Democracy and Governance, USAID 
1998), http://www.usaid.gov/sites/default/files/documents/1868/200sbe.pdf (last visited Sept. 13, 2015); Emily 
Stewart Haynes, Mediation as an Alternative to Emerging Post-Socialist Legal Institutions in Central and Eastern 
Europe, 15 Ohio St. J. Disp. Resol. 257 (1999); Nancy Erbe, The Global Popularity and Promise of Facilitative 
ADR, 18 Temp. Int’l & Comp. L.J. 343 (2004); Steven Austermiller, Mediation in Bosnia and Herzegovina: A 
Second Application, 9 Yale Hum.Rts. & Dev. L.J. 132 (2006); Cynthia Alkon, The Cookie Cutter Syndrome: Legal 
Reform Assistance Under Post-Communist Democratization Programs, 2002 J. Disp. Resol. 327 (2002); Minh Day, 
Alternative Dispute Resolution and Customary Law: Resolving Property Disputes in Post-Conflict Nations, A Case 
Study of Rwanda, 16 Geo. Immigr. L.J. 235 (2001); William Davis & Helga Turku, Access to Justice and Alternative 
Dispute Resolution, 2011 J. Disp. Resol. 47 (2011); Amy J. Cohen, Debating the Globalization of U.S. Mediation: 
Politics, Power, and Practice in Nepal, 11 Harv. Negot. L. Rev. 295 (2006); Eduardo R. C. Capulong, Mediation and 
the Neocolonial Legal Order: Access to Justice and Self-Determination in the Philippines, 27 Ohio St. J. on Disp. 
Resol. 641 (2012); Nancy D. Erbe, Appreciating Mediation’s Global Role in Promoting Good Governance, 11 Harv. 
Negot. L. Rev. 355 (2006). ganviTarebad qveynebSi arbitraJis danergvis Sesaxeb mcire raodeno-
biT statia arsebobs. ix. Arnoldo Wald, Patrick Schellenberg & Keith S. Rosenn, Some Controversial Aspects 
of the New Brazilian Arbitration Law, 31 U. Miami Inter-Am. L. Rev. 223 (2000), Julio C. Barbosa, Arbitration Law 
in Brazil: An Inevitable Reality, 9 Sw. J. L. & Trade Am. 131 (2002); Hoda Atia, Egypt’s New Commercial 
Arbitration Framework: Problems and Prospects for the Future of Foreign Investment, 5 Int’l. Trade & Bus. L. Ann. 
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menti ekonomikuri da socialuri ganviTarebisaTvis, Tu igi saerTaSoriso monawile-

ebis mier Semotanili dasavleTis arasasurveli transplantatia.10 winamdebare sta-

tia aris mcdeloba, wvlili Seitanos am sakiTxis ganxilvaSi ganviTarebadi qveynebis 
saintereso SemTxvevaze, kerZod, saqarTveloSi arbitraJis magaliTze yuradRebis 
gamaxvilebiT. saqarTvelo aris postkomunisturi, omisSemdgomi qveyana, romelmac 
ganaxorciela farTo struqturuli reformebi da amJamad aris evrokavSiris wevro-

bis wina etapze.  
pirveli nawili eTmoba mokle istoriul Sejamebas; meore nawili ganixilavs da-

vebis gadawyvetis mravalferovan, magram savalalo istorias. igi ikvlevs rusuli da 

sabWoTa 200-wliani batonobis Sedegebs arbitraJis ganviTarebaze saqarTveloSi; me-

same nawili detalurad ganixilavs axal qarTul saarbitraJo kanons, romelic moqme-

debaSi Sevida 2010 wels, da mis ganxorcielebas amJamad. igi efuZneba gaerTianebuli 
erebis organizaciis komisiis tipur kanons saerTaSoriso vaWrobis samarTalze 

(UNCITRAL).11 miuxedavad naklovani mxareebisa, igi mainc mniSvnelovnad aumjobesebs 
saqarTvelos adreul mcdelobebs arbitraJze; meoTxe nawilSi ganxilulia rekomen-

daciebi kanonis gasaumjobeseblad debulebebis gadasinjvasa da ganmartebebze fo-

kusirebiT; mexuTe nawilSi saubaria saarbitraJo sistemis yvelaze mniSvnelovan nak-

lovan mxareze – klientisTvis savaldebulo arbitraJis gamoyenebaze. statia gvTava-

zobs kompleqsur rekomendaciebs am defeqtebze reagirebisaTvis; meeqvse nawilSi mo-

cemuli daskvnis mixedviT, ar aris Zalian dagvianebuli, rom arbitraJma dadebiTi 
zegavlena moaxdinos saqarTveloSi mimdinare procesebze. mas SeuZlia, Seasrulos 
rogorc biznesebis, aseve klientebis moTxovnebi, ramdenadac politikuri nebaa re-

formebis ganxorcieleba. Tumca es daskvnebi damokidebulia qveynebze: saqarTvelos 
gamocdileba da es analizi, savaraudod, erTgvari gakveTili iqneba sxva ganviTareba-

di qveynebisTvis.  

 
II. sawyisi informacia da istoriuli konteqsti 

saqarTvelo aris patara qveyana, daaxloebiT samxreT karolinis sididisa. igi 

mdebareobs mniSvnelovan gzajvaredinze evropas, aziasa da Sua aRmosavleTs Soris 
da aris im regionis erT-erTi qveyana, romelic cnobilia kavkasiis saxeliT. saqarTve-

lo, romelic mdebareobs Savi zRvis aRmosavleT napirze, gamoyofs ruseTs Sua aRmo-

savleTisagan. mosaxleoba Seadgens daaxloebiT 5 milions.12 misma mezoblebma — Tur-

                                                                                                                                                         
1 (2000); Abudllah Khaled Al-Sofani, Theoretic Study in Light of the Jordanian Arbitration Law: The Problem of 
Arbitration Clauses, 32 Bus. L. Rev. 253 (2011); Rafael T. Boza, Caveat Arbiter: The U.S.-Peru Trade Promotion 
Agreement, Peruvian Arbitration Law, and the Extension of the Arbitration Agreement to Non-Signatories – Has 
Peru Gone Too Far, 17 Currents: Int’l Trade L.J. 65 (2009); Tracy S. Work, India Satisfies its Jones for Arbitration: 
New Arbitration Law in India, 10 Transnat’l Law. 217 (1997). vrceli literatura arsebobs saerTaSo-
riso saarbitraJo gadawyvetilebis aRsrulebis Taobaze niu-iorkis konvenciis mixedviT 
(Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958), 330 U.N.T.S. 38; 21 U.S.T. 
2517; 7 I.L.M. 1046 (1968), http:// www. uncitral.org/uncitral/en/uncitral_ texts/ arbitration/NYConvention.html (last 
visited Feb. 23, 2015)). arsebobs agreTve bevri masala, romlebic exeba sainvesticio xelSekru-
lebebTan dakavSirebul davebs ganviTarebad qveynebSi, magram aRniSnuli sakiTxi scdeba wi-
namdebare statiis kvlevis farglebs.  

10   Carrie Menkel-Meadow, Correspondences and Contradictions in International and Domestic Conflict Resolution: 
Lessons from General and Varied Contexts, 2003 J. Disp. Resol. 319, 341 (2003). 

11   ix. qvemoT, sqolio 105. 
12   Central Intelligence Agency, World Factbook: Georgia, 2014, https://www.cia.gov/library/publications/the-world-

factbook/geos/gg.html (last modified Sept. 24, 2015) [SemdgomSi – World Factbook]. 
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qeTma, iranma/sparseTma samxreTis mxridan da ruseTma CrdiloeTis mxridan — didi 

roli Seasrules mis kulturasa da istoriaSi.  

saqarTvelos istoriisTvis damaxasiaTebelia gaerTianebebisa da daSlis perio-

debi.13 meaTe saukuneSi mefe bagrat mesamem gaaerTiana ramdenime samTavro da Seqmna 

Tanamedrove qarTuli saxelmwifo, daimorCila teritoria da moitana simdidre da 

Zalaufleba.14 es gagrZelda ramdenime aseul wels, sanam monRolebis Semoseva daan-

grevda imperias.15 mecxramete saukunis dasawyisSi ruseTma ganaxorciela qarTuli mi-

webis didi nawilis aneqsia.16 1917 wlis ruseTis Tebervlis revoluciis Semdeg saqar-

Tvelom xanmokle periodiT ganicada damoukidebloba,17 sanam rusuli jarebi SemoiW-

reboda da daikavebda qveyanas 1921 wels.18 Semdegi 70 wlis ganmavlobaSi saqarTvelo 

rCeboda sabWoTa kavSiris nawilad da mogvca ori mniSvnelovani lideri: ioseb stali-

ni (marTavda 1924 wlidan 1953 wlamde) da eduard SevardnaZe (80-ian wlebSi sabWoTa 

kavSiris sagareo saqmeTa ministri, romelmac xeli Seuwyo liberalur politikebs — 

„glasnostsa“ da „perestroikas“)19.  

1991 wels, rodesac sabWoTa kavSirma daiwyo daSla, saqarTvelom gamoacxada da-

moukidebloba, rasac mohyva aramdgradobis periodi. opoziciurma Zalebma gaaZeves 

pirveli prezidenti zviad gamsaxurdia 1992 wlis dasawyisSi.20 konstituciuri cvli-

lebebis Semdeg prezidentad airCies eduard SevardnaZe. 2003 wels egreT wodebuli 

vardebis revoluciis Sedegad igi gadaayenes prezidentobidan. Semdegi arCevnebis Se-

degad prezidenti gaxda mixeil saakaSvili da saxelmwifos saTaveSi Caudga refor-

mebze orientirebuli erTiani nacionaluri moZraoba. 2008 wlis xelaxal arCevnebSi 

gamarjvebis Semdeg saakaSvilma da erTianma nacionalurma moZraobam waages 2012 wlis 

arCevnebi koalicia qarTul ocnebasTan, romelsac xelmZRvanelobda milioneri biZi-

na ivaniSvili. es iyo qveynisTvis Zalauflebis pirveli mSvidobiani gadacema.  

mTeli postsabWoTa periodis ganmavlobaSi saqarTvelo itanjeboda arastabi-

lurobiT, rac gamowveuli iyo afxazeTisa da samxreT oseTis separatistuli moZrao-

bebiT kontrolirebadi regionebiT. politikurma gadatrialebam warmoSva ramdenime 

omi,21 maT Soris 2008 wlis agvistos omi ruseTsa da saqarTvelos Soris, ramac gamoiw-

via am regionebis dakargva.22 orive regionma gamoacxada damoukidebloba23 da amJamad 

                                                 
13   ix. zogadad Donald Rayfield, Edge of Empires: A History of Georgia (2012). 
14   iqve, 74. 
15   ix. Donald Rayfield zemoaRniSnuli sqolio 13, 118-31. 
16   Giorgi Intskirveli, The Constitution of Independent Georgia, 22 Rev. Cent. & E. Eur. L. 1, 1 (1996). 
17   Ferdinand Feldbrugge, The Law of the Republic of Georgia, 18 Rev. Cent. & E. Eur. L. 367, 368-69 (1992) [Sem-

dgomSi – Feldbrugge, Law]. 
18   saqarTvelos konstitucia oficialurad miRebul iqna mxolod sami dRiT adre, sanam wiTe-

li armia daikavebda Tbiliss. Ferdinand Feldbrugge, The New Constitution of Georgia, 22 Rev. Cent. & E. 
Eur. L. 9, 9-10 (1996). 

19   rusuli terminebi Riaobisa da rekonstruirebis mniSvnelobiT, Sesabamisad.  
20   Ferdinand Feldbrugge, samarTali, zemoaRniSnuli sqolio 177, 371. 
21   samxreT oseTSi iyo sami omi, 1991-1992, 2004 da 2008 wlebSi. Charles King, The Five-Day War, 87 Fo-

reign Aff. 4 (Nov.-Dec., 2008), <http://www.foreignaffairs.com/articles/64602/charles-king/the-five-day-war>. 
afxazeTSi omi mimdinareobda 1992-1993 da 2008 wlebSi. ix., zogadad, David Aphrasidze & David 
Siroky, Frozen Transitions and Unfrozen Conflicts, Or What Went Wrong in Georgia?, 5 Yale J. Int’l Aff. 121 
(2010). 

22    afxazeTis profili, BBC-is axali ambebi, http://www.bbc.com/news/world-europe-18175030 [03.06.2014] 
samxreT oseTis profili, BBC-is axali ambebi, <http:// www.bbc.com/news/world-europe-18269210>. 
[17.10.2013]. 

23    iqve, Milena Sterio, On the Right to External Self-Determination: “Selfistans”, Secession, and the Great Powers’ 
Rule, 19 Minn. J. Int’l L. 137, 167 (2010); Christopher J. Borgen, The Language of Law and the Practice of Poli-
tics: Great Powers and the Rhetoric of Self-Determination in the Cases of Kosovo and South Ossetia, 10 Chi. J. 
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moqmedeben rogorc ruseTis mier kontrolirebadi naxevradavtonomiuri saxelm-

wifoebi.24  
am aramdgradobis miuxedavad, saqarTvelom miaRwia mniSvnelovan warmatebebs. 

1990-ian wlebSi saqarTvelo itanjeboda SeiaraRebuli formirebebisagan, korufcii-

sagan, energiis deficitisagan. 2003 wlis vardebis revoluciis dros TviT prezident 

SevardnaZemac aRiara, rom saqarTvelo iyo arSemdgari saxelmwifo.25 ekonomika daeca 

67%-iT 1989 wlis donidan, xolo mrewvelobis mwarmoebluroba iyo 20%.26 miuxedavad 
ganaTlebis maRali donisa, saqarTvelos erovnuli Semosavali erT sul mosaxleze 

daeca svazilendis doneze dabla.27 Tumca vardebis revoluciam dasabami misca eko-

nomikur aRorZinebas da stabilurobas, rac grZeldeba dRemde – prezidentma mixeil 

saakaSvilma28 da erTianma nacionalurma moZraobam SeZles korufciisa da kriminalu-

ri mdgomareobis mniSvnelovnad Semcireba;29 maT gaaZlieres saxelmwifo momsaxureba 
TiToeul TemSi iusticiis saxlebis SeqmniT moqalaqeTa saWiroebebze reagirebis 

mizniT;30  gaamartives sagadasaxado sistema31 da ganaxorcieles Tavisufali bazris 

reformebi,32 ramac xeli Seuwyo mTliani Sida produqtis wliur zrdas daaxloebiT 

                                                                                                                                                         
Int’l L. 1, 5-6 (2009-10); Ronald Thomas, The Distinct Cases of Kosovo and South Ossetia: Deciding the Question 
of Independence on the Merits and International Law, 32 Fordham Int’l L.J. 1990, 2023 (2008-09). samxreT 
oseTisa da afxazeTis damoukidebloba aRiara mxolod oTxma qveyanam: ruseTma, venesue-
lam, nikaraguam da naurum. naurus aRiareba uTuod iyo kviprokvo (gaugebroba – erTi sag-
nis (piris) magivrad sxva sagnis an (piris) miReba). ix. Ellen Barry, Abkhazia is Recognized – by Nauru, 
N.Y. Times (Dec. 15, 2009), <http://www.nytimes.com/2009/12/16/world/ europe/16 georgia.html?_r=0>.  

24   ix. Abkhazia Profile, zemoaRniSnuli sqolio 22; South Ossetia Profile, zemoaRniSnuli sqolio 23. 
25   Rayfield, zemoaRniSnuli sqolio 13, 391.  
26   es informacia SeerTebuli Statebis kongress miawoda maunt holiokis kolejis profe-

sorma stiven jonsma: 1997 da 2000 wlebs Soris danaxarji Tavdacvaze Semcirda 51,9 milioni 
dolaridan 13,6 milion dolaramde; ganaTlebaze – 35,6 milioni dolaridan 13,9 milion do-
laramde... saxelmwifos uunarobam, daafinansos socialuri dazRveva da dasaqmeba, Seina-
xos Tavisi armia, ganaTleba da transporti, an gaaZlieros soflis meurneoba da mrewvelo-
ba, miiyvana mosaxleobis umravlesoba im daskvnamde, rom saxelmwifo aris arasaTanado, 
arawarmomadgenlobiTi da korufciuli.  

  The Republic of Georgia: Democracy, Human Rights and Security: Hearings before the U.S. on Security and 
Cooperation in Europe 107th Cong. 2 (2002) (Statement of Stephen Jones, Mount Holyoke College). 

27   Charles King, A Rose Among Thorns, 83 Foreign Aff. 13, 16 (2004) [SemdgomSi – King, Rose]. 
28   ganaTleba miiRo kolumbiis iuridiul fakultetze, niu -iorkSi. 
29   SeerTebuli Statebis saxelmwifo departamentis Tanaxmad, kriminaluri situacia monoto-

nurad klebulobs policiis Zalebis profesionalizmisa da cxovrebis donis saerTo 
zrdis gamo. Georgia 2014 Crime and Safety Report, U.S. Dep’t of State, Bureau Diplomatic Sec., Overseas 
Security Advisory Council (OSAC), https://www.osac.gov/pages/ContentReportDetails.aspx?cid=15207 (bolos 
ganaxlda 2014 wlis 24 Tebervals). korufciis aRqmis saerTaSoriso gamWvirvalobis indeq-
siT saqarTvelo iyo bolodan mexuTe adgilze angolasa da kamerunTan erTad 2003 wels; 
TerTmeti wlis Semdeg saqarTvelom win waiwia da daikava meTxuTmete adgili 174 qveynidan 
da gauswro Svid evrokavSiris wevr qveyanas. saerTaSoriso gamWvirvaloba, korufciis aRq-

mis indeqsi – 2014, <http://www.transparency.org/cpi2014/results>.  
30   Public Service Hall, <http://psh.gov.ge/?lang_id=ENG>, [23.02.2015]. 
31   Stephen P. Smith, When More is Not Necessarily Better: A Corporate Governance Tale of Two Countries, 10 

Dartmouth L.J. 64, 83-84 (2012). 
32   mTavrobis arsebiTi instituciuri reformis nawilia licenzirebis moTxovnebis oTxmoc-

daoTxi procentis gauqmeba da kompleqsuri momsaxurebis organos Seqmna licenziebisaT-
vis. 2014 Investment Climate Statement – Georgia, Bureau of. Econ. and Bus. Aff., Dept. State Report, 1, 3 
(2014) http://www.state.gov/documents/organization/229020.pdf (last modified June 2014), <http://www. state. 
gov/documents/organization/229020.pdf>, (ukanasknelad Sesworda 2014 wlis ivnisSi), (SemdgomSi – 
saxelmwifos angariSi).  
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7%-iT Semdeg aTwleulSi.33 2013 wlisTvis saqarTvelos ekava merve adgili mewarmeo-

bis mixedviT, msoflio bankis klasifikaciiT.34 am winsvlaSi mas erTi miliardi aSS-is 

dolariT daexmara sazRvargareTis qveynebi.35 2014 wels saqarTvelom daasrula ev-

rokavSirTan asocirebis xelSekrulebis ratifikacia da efeqturad gaamyara Tavisi 

demokratiuli orientacia bazarze.36    

amJamad saqarTvelom miaRwia mniSvnelovan istoriul etaps. man miiRo filoso-

fiuri gadawyvetileba, gaxdes sagareo vaWrobis saerTaSoriso Tanasazogadoebis 
wevri, romlis centric aris evrokavSiri. igi unda moemzados SedegebisTvis. gazrdi-

li komerciuli aqtivobebi, vaWroba da investiciebi37 moiTxovs davis gadaWris gaum-

jobesebul struqturebs. miuxedavad bolodroindeli progresisa, sasamarTlo 

sistema mainc moiTxovs gaumjobesebas.38 qarTuli biznesis liderebis gamokiTxvam 

gamoavlina, rom „komerciis kanonis arcodnisa“ da sasamarTlo procedurebis si-

                                                 
33  Data: GDP Growth (annual %), Table: Georgia, The World Bank http://data.worldbank. org/indicator/ NY. 

GDP.MKTP.KD.ZG/countries/GE?page=1&display=default (last modified 2015). World Bank Group, Doing 
Business: Economy Rankings 2014, The World Bank http://www.doingbusiness.org/rankings (last modified 2015). 
msoflio bankis Tanaxmad, 2009 wlis garda (ruseTis SemoWrisa da msoflio finansuri kri-
zisis gamo), 2004–2013 wlebSi mTliani Sida produqtis wliuri zrda saSualod Seadgenda 
6,91%-s. SedarebisTvis, imave wlebSi SeerTebuli StatebisTvis saSualo wliuri zrda Sead-
genda 2,27%-s, xolo evrokavSirisTvis – 1,68%-s.  

34   World Bank Group, Doing Business: Economy Rankings 2014, The World Bank http://www. doingbusiness. 
org/rankings (bolos Sesworda 2015 wels). saqarTvelo 2006 wels iyo me-100 adgilze da 2013 
wels miaRwia me-8 adgils. SeerTebuli Statebis saxelmwifo departamentma aRniSna: „saqar-
Tvelom ganaxorciela radikaluri ekonomikuri reformebi vardebis revoluciidan moyo-
lebuli, TiTqmis arSemdgari saxelmwifos mdgomareobidan, rogoric iyo 2003 wlisTvis, 
2014 wlisTvis gadavida sakmarisad kargad funqcionirebad sabazro ekonomikis mdgomareo-
baSi“, saxelmwifo departamentis angariSi, ix. zemoaRniSnuli sqolio 32, 1.  

35   Georgia: Accomplishments and Lessons Learned from Implementation of the U.S. $1 Billion Aid Package to 
Georgia Six Years After the Georgia-Russia Conflict, U.S. Embassy Tbilisi, Georgia (Unclassified Cable, August 
5, 2014)(on file with author). Carlz kingis Tanaxmad, SeerTebulma Statebma, agreTve, saqarTve-
los gamouyo 1 miliardi dolaris daxmareba demokratiisa da ganviTarebis mxardasaWerad 
1991 wlidan 2004 wlamde, „rac, udavod, Seadgenda vaSingtonis umsxviles investicias erT 
sul mosaxleze nebismieri sabWoTa samarTalmonacvle saxelmwifosTvis“. King, Rose, zemo-
aRniSnuli sqolio 27, 14. 

36   Geor. Int’l. Chamber of Commerce, Deep and Comprehensive Free Trade Agreement: Threat or Opportunities for 
Georgian Entrepreneurs?, ICCOMMERCE 18 (2d ed. 2014), http://www.icc.ge/www/ download/ ICCOM-
MERCE%20edition%202.pdf [hereinafter ICCOMMERCE] (noting that Association Agreement establishes 
conditions for bilateral free trade agreement with EU). xelSekrulebis sapasuxod ruseTma gaauqma 
Tavisi vaWrobis xelSekruleba saqarTvelosTan. Russia Plans to Suspend its Free Trade Agreement 
with Georgia, ITAR-TASS News Agency (July 30, 2014), <http://tass.ru/en/economy /742973?utm_ me-
dium=rss20>. 

37   The new free trade pact with the EU will lead to large increases in trade. ICCOMMERCE, supra note 35, at 19. 
SeerTebuli Statebis strategiuli perspeqtividan kaspiis sabadoebis evropasTan (ruse-
Tisa da ukrainis SemovliT) damakavSirebeli gazisa da navTobis milsadenebi gadis saqar-
Tveloze da moicavs SeerTebuli Statebis kerZo seqtoris mniSvnelovan investicias. The 
Republic of Georgia: Democracy, Human Rights and Security: Hearings before the U.S. on Security and Co-
operation in Europe 107th Cong. 2 (2002) (Statement of Christopher H. Smith, Co-Chairman, Comm’n on Secu-
rity and Cooperation in Europe). 

38   es Sefaseba SeerTebuli Statebis saxelmwifo departamentma gaakeTa iuridiul komitetSi 
2014 wels: rekomendebulia, rom kerZo partiebs Soris kontraqtebi moicavdes davebze sa-
erTaSoriso arbitraJis uzrunvelyofas qarTul sasamarTlo sistemaSi amJamad mimdinare 
samarTlebrivi reformebis gamo. sasamarTlo dava SeiZleba moiTxovdes zedmiwevniT did 
dros. sakuTrebis uflebebze davebis SemTxvevaSi zogjer ar aris ndoba qarTuli samarTal-
sistemis miukerZoeblobisa da kanonis uzenaesobisadmi da, zogadad, saqarTvelos sainves-
ticio klimatisadmi. saxelmwifo departamentis angariSi, zemoaRniSnuli sqolio 32, 6. 
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nelis“ gamo dgas seriozuli problemebi.39 Sedegad biznesebis mxolod 26%-s surs 

davis sasamarTlos gziT gadawyveta.40 farTo sazogadoebis ndobis done sasamarTlo-

sadmi aris Zalze dabali.41 Tu individualuri pirebi da biznesebi ver SeZleben sa-

samarTloebis gamoyenebas da TavianTi uflebebis realizacias, ekonomikuri da so-

cialuri aqtivobebi savalalo mdgomareobaSi aRmoCndeba.42 am problemebis SemTxve-

vaSi SeiZleba arbitraJi iyos sasargeblo saSualeba. es statia aanalizebs wina wle-

bis monacemebs arbitraJze, mis mimdinare statussa da momavals saqarTveloSi.  

 
III. arbitraJis istoria 

a. rusuli/komunisturi arbitraJi  

arbitraJi saqarTveloSi Zveli meTodia da saukuneebis ganmavlobaSi arsebobs 
sxvadasxva formiT. tradiciulad, adgilobrivi Temis xelmZRvanelebi saarbitraJo 
wesrigSi wyvetdnen miwisa da saojaxo sakiTxebTan dakavSirebuli davebis umravleso-

bas.43 rodesac ruseTis imperiam SemoierTa saqarTvelo, arbitraJi xelmisawvdomi iyo 

im dros arsebuli imperiis kanonebiT, sadac e.w.  fora cnobili iyo treteis sasamarTlo-

ebis saxeliT (rusulad treteisi gulisxmobda mesame mxaris sasamarTloebs).44  
ruseTis revoluciis Semdeg droebiTma saqarTvelos respublikam Seqmna xel-

fasebis sabWo, romelic, sxvaTa Soris, uflebamosili iyo, arbitraJiT gadaeWra xel-

fasebTan dakavSirebuli davebi.45 daaxloebiT im periodSi, rodesac sabWoTa kavSirma 
miierTa mTeli saqarTvelo, sabWoeTelebma warmoadgines arbitraJis ori iniciativa:  

pirveli iniciativa iyo saarbitraJo sasamarTloebi.46 1928 wlidan yvela saSinao 
ekonomikuri saqmianoba warmarTuli unda yofiliyo saxelmwifo sawarmoebSi da ne-

bismieri wamoWrili dava unda gadawyvetiliyo arbitraJis axali sistemiT.47 ufro me-

tic, sabWoTa kavSirma arbitraJs daakisra ganmkargulebeli, iseve rogorc davebis 

                                                 
39   Caucasus Research Resource Centers (CRRC), Attitudes to the Judiciary in Georgia: Assessment of General Public, 

Legal Professionals and Business Leaders, 29 (May 2014), http://www.crrc.ge/uploads/ files/ research_ 
projects/JILEP_CRRC_ Final_Report_30July2014.pdf (last visited Feb. 23, 2015) (SemdgomSi – CRRC, Georgia). 

40   iqve.  
41   sazogadoebis ndoba sasamarTlosadmi naklebia, vidre romelime sxva samTavrobo dawese-

bulebisadmi, iqve, 4-5, 36. 
42   gardamavali demokratiebis erT-erTma kvlevam aRmoaCina, rom sasamarTloebis unari, daic-

vas sakuTrebis ufleba, bevrad ufro mniSvnelovania investiciebisTvis, vidre Tanamedrove 
kanonebi. Katherina Pistor, et al., Law and Finance in Transition Economies, 8 Econ. Transition 325, 2000, 326, 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=214648>, (bolos ganaxlda 2015 wlis 23 Tebervals). 
aseT garemoebebSi biznesebi SeiZleba daubrundes TviTdaregulirebis meqanizmebs. Seada-
reT John McMillian & Christopher Woodruff, Private Order Under Dysfunctional Public Order, 98 Mich. L. Rev. 
2421 (2000) (kritikuli analizi oficialuri samarTlebrivi sistemis socialuri qselebis 
organizaciebiT Canacvlebasa da araoficialur Worebze postkomunistur qveynebSi).  

43   Sofia Avilova, Attaining Democracy in Georgia: Using Mediation to Rescue Georgia’s Democratic Trans-
formation, 17 Mich. St. U. Coll. L. J. Int’l L. 465, 478 (2008-2009). 

44   magaliTad, 1649 wlis Sobornoe Ulozhenie (rusuli kanonebis saerTo kodifikacia miwis asamb-
leis mier) me-5 muxlis me-15 nawiliis Tanaxmad, mxareebs eZlevaT ufleba, gadaWran Ta-
vianTi davebi treteis sasamarTloebis saSualebiT, Yoshida, History of International Commercial 
Arbitration and its Related System in Russia, 25 Arb. Int’l 365, 2009, 368.  

45   Law on Wages Council, International Labour Office, art. 50, 1920 Leg. Ser. 1, at 6 (1920). 
46   Yoshida, zemoaRniSnuli sqolio 44, 377-78. 
47   Alexander S. Komarov, Arbitration in Russia, Features of the International Commercial Arbitration Court at the 

Chamber of Commerce and Industry of the Russian Federation, International Commercial Arbitration: Different 
Forms and their Features 299 (Giuditta Cordero-Moss ed., 2013). 
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gadaWris, uflebamosileba.48 aseTi sasamarTlos saxelmwifos mier dafinansebulobis 
gamo igi iyo ara arbitraJis organo, aramed ufro metad emsgavseboda komerciul sa-

samarTlos.  
am sasamarTloebs hqondaT kombinirebuli reputacia. sistema gankuTvnili iyo 

saxelmwifos samsaxurisa da ara davis monawileTaTvis. gansakuTrebiT aRsaniSnavia, 

rom bevrni aRwerdnen sabWoTa sistemas, rogorc „satelefono samarTals“49 da moix-

seniebdnen mosamarTles saxelmwifo moxeled, romelic gadawyvetilebis miRebisas 

eyrdnoboda ara kanonebisa da faqtebis mixedviT mis mier gakeTebul Sefasebas, ara-

med raRac sxvas.50 solJenicini Tavis wignSi – „gulagis arqipelagi“ – am viTarebas ase 

aRwerda: „gonebrivad mosamarTle Tavis kabinetSi yovelTvis xedavs simarTlis 

brWyviala Sav saxes – telefons. es orakuli arasdros ar gimtyunebs, vinaidan Sen 

akeTeb imas, rasac igi ambobs“.51 SeiZleba, es daxasiaTeba gadaWarbebuli mogveCvenos, 

Tumca im dros „satelefono samarTali“ arsebobda mTel sabWoTa kavSirSi. 1980 

wlisTvis oficialurma gazeTma „izvestiam“ Riad gamoacxada, rom „satelefono sa-

marTali“ farTod gavrcelebuli problema iyo.52  

saerTaSoriso vaWrobasTan dakavSirebuli davebisTvis sabWoeTelebma 1932 wels 

Seqmnes sagareo savaWro saarbitraJo komisia (FTAC).53 am komisiis eqskluziuri 

iurisdiqcia vrceldeboda saerTaSoriso davebze.54 mis wesebs hqonda arbitraJis 

msgavsi zogierTi maxasiaTebeli, rogorebicaa: arbitrebis daniSvna mxaris mier, 

araviTari apelaciebi, ucxoeli advokati da arbitrebis moqmedebis sruli Tavisuf-

leba gadawyvetilebis miRebisas.55 da mainc, is funqcionirebda partiis sistemis 

kontrolis qveS.56 sagareo savaWro saarbitraJo komisiis arbitrebs, rogorc ko-

munisturi saxelmwifos mier dasaqmebul Cinovnikebs, endobodnen sabWoTa moqa-

laqeebi.57 ar iyo araviTari pozitiuri movaleoba momavali arbitrebisTvis im gare-

                                                 
48   iqve, 300. saxelmwifo arbitraJs dakisrebuli hqonda yvela ekonomikuri sawarmos reguli-

reba da, amave dros, hqonda sasamarTloSi saqmis ganxilvis inicirebis ufleba. Katharina Pis-
tor, Supply and Demand for Contract Enforcement in Russia: Courts, Arbitration, and Private Enforcement, 22 
Rev. Cent. & E. Eur. L. 55, 68 (1996). saxelmwifo arbitraJs hqonda kvazisakanonmdeblo Zalauf-
leba, rogoricaa uflebamosileba specifikur sakontraqto pirobebze, iqve, 69.  

49   „satelefono samarTali“ iyo sabWoTa epoqis ganmsazRvreli maxasiaTebeli“. Louise I. Shelley, 
Corruption in the Post-Yeltsin Era, 9 E. Eur. Const. Rev. 70, 72 (2000). aris, agreTve, sasamarTlos gada-
wyvetilebaze samTavrobo zegavlenis magaliTebi postsabWoTa periodSic. ix. Jeffrey Kahn, The 
Search for the Rule of Law in Russia, 37 Geo. J. Int’l L. 353, 379 (2005-2006). (aRwerelia iusticiis sami-
nistros zewola mosamarTleze, romelic Tavmjdomarebda mecxramete saukuneSi ruseTSi ga-

marTul cnobil vera zasuliCis sasamarTlo process). 
50   Randall T. Shepand, Telephone Justice, Pandering, and Judges Who Speak Out of School, 29 Fordham Urb. L.J. 

811, 812 (2001-2002). 
51   Alexander Solzhenitsyn, Gulag Archipelago, Vol. III , 521 (Harper & Row ed., 1974). 
52   ix. magaliTisTvis Measures to Strengthen Legality, 25 Soviet Stat. & Dec. 54 (Summer 1989)(citing Izvesti-

ia, May 22, 1987, 3 („satelefono samarTali“ aRiarebulia sabWoTa sasamarTlo sistemis erT-
erT naklovan mxared)).  

53   ioSida, zemoaRniSnuli sqolio 43, 381-83. 
54   iqve, 383. 
55   iqve, 384, 388-89. 
56   ix. sendford king-smiti, King-Smith S.B., Communist Foreign Trade Arbitration, 10 Harv. Int’l L. J. 34, 

1969, 40. (amtkicebs, rom FTAC iyo de faqto nacionaluri sasamarTlo ucxo qveynebis Sem-
TxvevebisTvis). 

57   Yoshida, zemoaRniSnuli sqolio 44, 383. Tumca es ar iyo gamonaklisi, es moTxovna arasodes 
yofila formalizebuli wesad. Kaj Hober, Arbitration in Moscow, 3 Arb. Int’l 119, 1987, 158. FTAC-is 
prezidentma erTxel ganmarta: „ucxoelebi SeiZleba CarTuli iyvnen..., magram es iqneboda 
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moebebis gasaxsnelad, romlebic SeiZleba moiTxovdes maT miukerZoeblobas an da-

moukideblobas gansaxilvel sakiTxSi.58 sasamarTlo ganxilvebi mimdinareobda ru-

sulad da forumis adgili iyo moskovi.59 am da sxva konstruqciuli mizeziT aSkarad 

Cndeboda eWvebi sistemis miukerZoeblobasTan dakavSirebiT.60 saqmeSi – Amtorg Trading 

Corp. da Camden Fiber Mills, Inc.61 – niu-iorkis saxelmwifo sasamarTlom Zaladakargulad 
cno arbitraJis xelSekruleba sabWoTa firmasTan mikerZoebulobis problemebis ga-

mo.62 erT-erTma gamokvlevam gaaanaliza FTAC-is gamoqveynebuli SemTxvevebi da da-

askvna, rom gadawyvetilebis miRebis dros aSkarad arsebobda mikerZoebuloba.63  

sabWoTa kavSiri iyo erT-erTi pirveli saxelmwifo, romelic SeuerTda niu-

iorkis konvencias.64 igi agreTve warmoadgenda saerTaSoriso komerciul arbitraJze 

evropuli konvenciis (1961 wlis Jenevis konvencia) adrindel mxares, Tumca 1988 

wlamde sabWoeTelebma ver gaatares saSinao implementirebuli kanonmdebloba. Sede-

gad ar arsebobs dokumentirebuli SemTxveva, sadac sabWoTa kavSirma cno da gaatara 

ucxouri arbitraJis gadawyvetileba – arc 1988 wlamde da arc mis Semdeg.65  

 
b. kerZo arbitraJi 

„satelefono samarTlisa“ da mikerZoebulobis memkvidreobam didi xniT miayena 
Crdili postsabWoTa qveynebs, maT Soris saqarTvelosac. SeerTebuli Statebis sa-

xelmwifo departamentma 1993 wels kongresis winaSe ganacxada, rom satelefono sa-

marTali kvlav ganagrZobda arsebobas saqarTvelos sasamarTlo sistemaSi.66  

1997 wels saqarTvelom gaauqma Tavisi adgilobrivi arbitraJis sasamarTloebi67 

da miiRo arbitraJis pirveli Tanamedrove kanoni, kanoni kerZo arbitraJze.68 es kano-

                                                                                                                                                         
azrs moklebuli, vinaidan (FTAC) Tavis funqciebs sakmaod kargad asrulebs amJamindel si-
tuaciaSi“. Hines J. H., Dispute Resolution and Choice of Law in United States – Soviet Trade, 15 Brook. J. 
Int’l L. 591, 1989, 633-34.  

58   Pat K. Chew, A Procedural and Substantive Analysis of the Fairness of Chinese and Soviet Foreign Trade Arbit-
rations, 21 Tex. Int’l L.J. 291, 304 n.73 (1985-1986).  

59   iqve, 309. 
60   magaliTisaTvis ix. King-Smith, zemoaRniSnuli sqolio 56, 40; ix. agreTve, Hober, zemoaRniS-

nuli sqolio 57, 154 (aRniSnavs bevr dasavluri biznesis problemas da komentatorebis kri-
tikas); Samuel Pisar, Soviet Conflict of Laws in International Commercial Transactions, 70 Harv. L. Rev. 593, 
635 (1957). (FTAC-is wesebs SeiZleba hqondes gavlena sabWoTa materialuri samarTlisa da 
samarTlebrivi normebis SerCevis sasargeblod). 

61   saqme Amtorg Trading Corp. da Camden Fiber Mills Inc. Soris, 197 Misc. 398, 94 N.Y.S.2d 651 (umaRlesi 
sasamarTlos angariSi, 1950). 

62   iqve, 653. gadawyvetileba apelaciaze Seicvala, vinaidan mxareebma miiRes pirobebi kon-
traqtis dadebis dros. niu-iorkis saarbtraJo sasamarTlom daamata, rom „es gadawyveti-
leba ver SeuSlida xels kemdens saTanado qmedebis ganxorcielebaSi, Tundac arbitraJs 
waerTva misTvis samarTliani da miukerZoebeli gadawyvetilebis miRebis fundamenturi 
ufleba“. arbitraJi saqmeze – Amtorg Trading Corp. da Camden Fiber Mills, Inc., Soris, 304 N.Y. 519, 
521, 109 N.E.2d 606, 1952, 607.  

63   Chew, zemoaRniSnuli sqolio 588, 323-30. 
64   niu-iorkis konvencia, zemoaRniSnuli sqolio 9. 
65   Komarov, zemoaRniSnuli sqolio 47, 301. 
66   U.S. Dep’t. of State, Bureau of Democracy, HR, and Lab., Georgia Human Rights Practices, 1993 876, 880 

(1994). 
67   ix. Salome Japaridze, Interrelations Between the Annulment of the Arbitral Award and the Refusal of Recognition 

and Enforcement of the Arbitral Award, 2013 Alt. Disp. Resol. Y.B. Tbilisi St. U., 229, 230.  
68   Law On Private Arbitration [LOPA], Official Gazette of the Parliament of Georgia [OGPG], No. 17-18, May 5, 

1997. 
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ni iZleoda komerciuli organizaciebis Seqmnis uflebas,69 romlebic uzrunvelyof-

dnen davebis gadawyvetis momsaxurebas.70 kanoni kerZo arbitraJze uzrunvelyofda 
konfidencialobas mxolod arbitraJuli sasamarTlos wevrebs Soris da ara mxareebs 

an mowmeebs Soris.71 efeqturobis interesidan gamomdinare, kanoni kerZo arbitraJze 
Seecada, neba daerTo gadawyvetilebis miRebis xanmokle periodebze, magram wesebi 
iyo iseTi drakonuli, rom miRebul iqna sawinaaRmdego Sedegi. tribunals unda gamo-

etana saarbitraJo gadawyvetileba sasamarTlo procesebis dawyebidan 30 dRis gan-

mavlobaSi, an Tavi mienebebina da mietovebina mxareebi xelaxla dasawyebad.72  
kanonis yvelaze sakamaTo sakiTxebi exeba saarbitraJo gadawyvetilebis aRiare-

basa da Sesrulebas. saarbitraJo gadawyvetileba SeiZleboda uSualod ganxorciele-

badi yofiliyo sasamarTlos mxridan kontrolisa da ganxilvis gareSe.73 sasamar-

Tlos monawileoba izRudeboda, Tu mxare moiTxovda gadawyvetilebis Secvlas, mag-

ram wesebi ar iyo gasagebi.74 sasamarTloebs SeeZloT, agreTve, SeeCerebinaT gadawyve-

tilebebi, Tu isini CaTvlidnen, rom gamousworebel zians moutanda mxares, miuxeda-

vad saqmis arsisa.75 kanons kerZo arbitraJze hqonda mniSvnelovani Secdomebi, mas ar 
gaaCnda araviTari usafrTxoebis zomebi interesTa konfliqtis sapirispirod. praq-

tikulad, ar hqonda winaswari gadaudebeli RonisZiebebi,76 da bolos, ar iTvaliswi-

nebda ucxoeTis saarbitraJo gadawyvetilebebis aRiarebasa da Sesrulebas.  
am naklovani mxareebis gamo kerZo arbitraJze kanonis ganxorcielebam katas-

trofuli Sedegi gamoiRo. arbitraJis momsaxurebiT dakavebul organizaciebs sxva 
provaideris Semdegac ki saarbitraJo gadawyvetileba erTsa da imave davaSi gamoh-

qonda erTi da imave mxareebis mimarT.77 kidev erTi amaRelvebeli tendencia gamoikve-

Ta – arbitraJis gamoyeneba mesame mxaris qonebis mitacebis mizniT.78 sqema muSaobda 
Semdegnairad: ori mxare Txzavda davas qonebis sakuTrebaze, romelic praqtikulad 
ekuTvnoda mesame mxares. provaideri gamoscemda brZanebas qonebis gadacemaze im mxa-

risTvis, romelic moigebda saqmes da aRsrulebis biuro aRasrulebda brZanebas, ro-

gorc sasamarTlo brZanebas, mesame mxare ki kargavda qonebas, yovelgvari Setyobine-

bis gareSe.79 qarTul sasamarTloebs xandaxan hqondaT SesaZlebloba, gadaemowmebi-

                                                 
69   Registered under the Entrepreneurship Law. Law on Entrepreneurship [LE], Official Gazette of the Parliament of 

Georgia [OGPG], No. 21-22, Oct. 28, 1994. 
70   kanoni kerZo arbitraJze, LOPA, zemoaRniSnuli sqolio 69, me-7 muxli. 
71   iqve, 27-e muxli. 
72   iqve, 31-e muxli. 
73   iqve, 42-e muxli; ix., agreTve, Sophie Tkemaladze, A New Law – A New Chance for Arbitration in Georgia, 

in International Scientific Conference: The Quality of Legal Acts and its Importance in Contemporary Legal 
Space (U. of Latvia Press 2012) 665, 665-66 (aRwers kerZo arbitraJze kanonis iZulebiT ganxorci-
elebas), (SemdgomSi – Tkemaladze, New Law).  

74   magaliTad, arbitraJis gadawyvetilebis Secvla nebadarTuli iyo, Tu es gadawyvetileba 
arRvevda arbitraJis xelSekrulebas an saqarTvelos kanons. kanoni kerZo arbitraJze, ze-
moaRniSnuli sqolio 69, 43-e muxli. miuxedavad amisa, am darRvevebis farglebi rCeboda ga-
nusazRvreli. Tkemaladze, New Law, zemoaRniSnuli sqolio 73, 666.  

75   iqve, 44-e muxli. sasamarTloebs hqondaT Tavisufali moqmedebis ufleba, ganesazRvraT es 
ziani, romelic xels uwyobda usafuZvlo praqtikas da gaurkvevel iZulebiTi ganxorci-
elebis uflebebs.  

76   droebiTi RonisZiebebi aris aucilebeli RonisZiebebi, winaswari sasamarTlo akrZalvis 
analogiuri, SeerTebul StatebSi.  

77   Giorgi Tsertsvadze, Commentary, Brief Commentary to the Georgian Arbitration Law 2009, 18 (Universal ed., 
2011) (SemdgomSi – Tsertsvadze, Commentary). samwuxarod, es „ormagi arbitraJi“ ar iyo iSvia-
Toba kerZo abitraJze kanonis moqmedebis periodSi, iqve. 

78   iqve, 30. 
79   iqve.  
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naT saSinao saarbitraJo gadawyvetileba, magram esec ki iyo damZimebuli procesi. 

bevri akritikebda am procesebs, rogorc veeberTela da xangrZliv procedurebs.80 

sasamarTloebic agreTve ibrZodnen, radganac gaugebari iyo maTi uflebamosilebis 

CarCoebi gadawyvetilebis Sesacvlelad.81  
kanoni kerZo arbitraJze ver uzrunvelyofda ucxouri saarbitraJo gadawyve-

tilebis aRsrulebas. es iwvevda dabneulobasa da Seusabamobas, rodesac mxare cdi-

lobda ucxouri saarbitraJo gadawyvetilebis aRsrulebas saqarTveloSi. 1994 wels 

saqarTvelom xeli moawera niu-iorkis konvencias ucxouri saarbitraJo gadawyveti-

lebebis aRiarebasa da aRsrulebaze (niu-iorkis konvencia), magram sasamarTloebi ig-

norirebas ukeTebdnen mas da mis nacvlad eyrdnobodnen minskis konvencias,82 an sa-

qarTvelos kanons kerZo saerTaSoriso kanonze (PIL),83 rogorc uflebamosilebas we-

sebis aRiarebasa da aRsrulebaze.84 es iyo problematuri, vinaidan orive – minskis 

konvencia da kerZo saerTaSoriso kanoni – aregulirebda mxolod sasamarTlo da ara 

saarbitraJo gadawyvetilebebis aRiarebasa da aRsrulebas.85  
Tumca kanoni kerZo arbitraJze gakritikebulia86 — ganxilul unda iqnes ufro 

farTo konteqstSi. igi miiRes sakanonmdeblo moRvaweobis nayofier periodSi, roca 

memkvidreobiTi sabWoTa kanonebi unda CaenacvlebinaT da bevri dro ar iyo dasafiq-

reblad;87 agreTve, qarTveli profesionalebi iyvnen sabWouri momzadebisa da ar 

hqondaT araviTari gamocdileba kerZo sakuTrebasTan dakavSirebul sakiTxebsa88 Tu 

kerZo davebis gadawyvetaSi;89 aseve, ganicdidnen qarTulad arbitraJze masalebis de-

ficits da profesionalebis umravlesobas xeli miuwvdeboda mxolod rusul wyaro-

                                                 
80   Giorgi Tsertsvadze, Commentary, Brief Commentary to the Georgian Arbitration Law 2009, 18 (Universal ed., 

2011) (SemdgomSi – Tsertsvadze, Commentary). samwuxarod, es „ormagi arbitraJi“ ar iyo iSviaTo-
ba kerZo abitraJze kanonis moqmedebis periodSi, iqve, 18. 

81   Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 666. sasamarTloebi xSirad interpretireb-
dnen am uflebamosilebis Secvlaze iseTnairad, rom hqonodaT gadawyvetilebis gauqmebis 
ufleba, Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 17. 

82   minskis 1993 wlis konvencia aris saerTaSoriso xelSekruleba samoqalaqo sasamarTlos ga-
dawyvetilebebis aRiarebisa da aRsrulebis regulirebisaTvis damoukidebel saxelmwifoTa 
Tanamegobrobis wevr qveynebSi (dsT). minskis konvenciam iuridiul daxmarebasa da samarT-
lebriv damokidebulebebze samoqalaqo, saojaxo da kriminalur sakiTxebSi (Minsk Convention 
on Legal Assistance and Legal Relations in Civil, Family and Criminal Matters, Unified Register of Legal Acts and 
Other Documents of the Commonwealth of Independent States, Jan. 33, 1993) gaaerTiana damoukidebel 
saxelmwifoTa Tanamegobrobis samarTlebrivi aqtebi da sxva dokumentebi, ianvari, 33, 1993 
(SemdgomSi – minskis konvencia/Minsk Convention). saqarTvelo iyo dsT-is wevri 2009 wlis 18 ag-
vistomde. Georgia’s Withdrawal from CIS, Ministry of Foreign Affairs of Georgia, http:// georgiamfa. blogs-
pot.com/2008/08/georgias-withdrawal-from-cis.html (last visited Feb. 23, 2015). 

83   Law on Private International Law [PIL], Official Gazette of the Parliament of Georgia [OGPG], No. 19-20, April 
29, 1998 (Georgia) (SemdgomSi – PIL). 

84   ix. George Tsertsvadze, Recognition and Enforcement of Foreign Arbitral Awards in Georgia, at 2-5 (Oct. 2009) 
Max-Planck-Institut für ausländisches und Internationales Privatrecht. (gamouqveynebeli sakandidato di-
sertacia). 

85   iqve.  
86   magaliTisaTvis ix. Japaridze, zemoaRniSnuli sqolio 7, 231.  
87   kanonebi mewarmeebze, monopoliasa da konkurenciaze, momxmareblis interesebis dacvaze, 

sasamarTlo sistemaze da yovlismomcveli samoqalaqo kodeqsi da savaWro kodeqsi – yvela 
miRebuli iyo am periodis ganmavlobaSi. 

88   1998 wels SeerTebuli Statebis erT-erTi eqsperti rekomendacias uwevda satreningo 
programas sabazro ekonomikis, konkurenciisa da savaWro kanonis iurisprudenciaze. Wil-
liam E. Kovacic & Ben Slay, Perilous Beginnings: The Establishment of Antimonopoly and Consumer Protection 
Programs in the Republic of Georgia, 43 Antitrust Bull. 15, 36 (1998).  

89   Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 15. 
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ebze;90 sabWoTa gamocdilebaSi uxvad SeimCneoda korufciac. profesionalTa umrav-

lesobam srulwlovanebas miaRwia sabWoTa sistemis periodSi, rodesac „satelefono 

samarTali“ Cveulebrivi movlena iyo da TiTqmis ar arsebobda makompensirebeli nor-

mebi an magaliTebi.  

reJimisa da wesebis kontrolze licenziis gamcemi iuristis ararsebobas Tavisi 

wvlili Sehqonda problemebis SeqmnaSi. 1990-ian wlebSi TiTqmis aravis SeeZlo emoq-

meda rogorc iurists.91 aravin ar iyo, romelic gaakontrolebda kvalifikaciebs, li-

cenzirebasa da disciplinas.92 oficialuri saqarTvelos advokatTa asociacia ar iyo 

Camoyalibebuli 2005 wlamde, kerZo arbitraJze kanonis miRebidan rva wlis Semdeg.93 
ufro metic, ar iyo saTanado qcevis araviTari modeli, rogoricaa, magaliTad, advo-

katis an arbitris eTikis kodeqsi.  

garda am formaluri defeqtebisa, kerZo arbitraJze kanonma (LOPA) iuristebs 
gauadvila arbitraJis centrebis Camoyalibeba da isini moiTxovdnen, rom es centre-

bi yofiliyo komerciuli sawarmoebi.94 centrebi konkurirebdnen instituciuri kli-

entebisTvis, romlebsac SeeZloT, TavianT samomxmareblo xelSekrulebebSi95 Seeta-

naT aucilebeli punqtebi arbitraJze kanonidan. es qmnida konfliqtebisaTvis Cveu-

lebriv garemos. arbitraJis momsaxurebis mimwodeblebi dainteresebulebi iyvnen, 
rom TavianTi klientebi bednierebi hyolodaT sasamarTlo procesebis maTi intere-

sebis Sesabamisad warmoebiT. miuxedavad imisa, rom yvela advokati an arbitraJis cen-

tri ar iyo araeTikuri an arakompetenturi, arbitraJis garemo mainc iyo erTgvari 
nazavi oportunizmis, ganaTlebis naklebobis, eTikuri normebisa da Caurevlobis 
kontrolis deficitisa.  

 
g. sisxlis samarTlis arbitraJi 

kerZo arbitraJze kanons hqonda konkurencia saeWvo wreebTan: qarTul krimina-

lur samyarosTan. saqarTvelos sisxlis samarTlis arbitraJSi davebis gadawyvetaSi 

Cabmuli iyvnen am samyaros wevrebi.96 es kanonieri qurdebi da maTi xelqveiTebi97 iT-

vlebodnen qarTuli sazogadoebis pativcemul wevrebad da maT xSirad uxmobdnen sa-

mezoblo, saojaxo da biznesTan dakavSirebuli davebis gadawyvetaSi dasaxmareb-

lad.98 davebis gadawyvetaSi maT mier gaweuli momsaxureba iyo ufro qmediTi da ata-

rebda ufro efeqturi aRsrulebis RonisZiebebis muqaras, vidre sasamarTloebis an 

arbitraJis dawesebulebebisa.99 

                                                 
90   Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 15, 16. 
91   ix. Christopher P.M. Waters, Who Should Regulate the Baku-Tbilisi-Ceyhan Pipeline, 16 Geo. Int’l Envt’l. L. 

Rev. 403, 413 (2004) (citing Christopher P.M. Waters, Counsel In the Caucasus: Professionalization and Law in 
Georgia (2004)). 

92   iqve. 
93   Christopher Waters, Market Control and Lawyers in the Former Soviet Union, 8 J. L. Soc’y 1, 7 (2007). 
94   kanoni kerZo arbitraJze – LOPA, zemoaRniSnuli sqolio 699, Art. 7.  
95   Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 665. 
96   ix., zogadad, Gavin Slade, Reorganizing Crime: Mafia and Anti-Mafia in Post-Soviet Georgia, (2013) (provi-

ding detailed history of the TIL in Georgia). (kanonieri qurdebis detaluri istoria saqarTvelo-
Si). zog SemTxvevaSi, isini xdebian sakmarisad mZlavrni ise, rom SeuZliaT daniSnon mosa-
marTleebi. Avilova, zemoaRniSnuli sqolio 43, 478, sqolio 90. 

97   xelqveiTebi moxseniebuli iyvnen avtoritetebad. Avilova, zemoaRniSnuli sqolio 43, iqve, 478. 
98   ix., mag. saqme Case of Ashlarba v. Georgia, No. 45554/08, §4, Eur. Ct. H.R. at 7 (2014). 
99   isini zogjer akisrebdnen maRal gadasaxads TavianTi momsaxurebisTvis, Avilova, zemoaRniS-

nuli sqolio 43, 478. 
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 evropuli sasamarTlos 2014 wlis ivlisis gadawyvetilebaSi detalurad aris 
gamokvleuli saqarTvelos kriminaluri arbitraJis istoria saqarTvelos sisxlis 
samarTlis kodeqsis im nawilebTan kavSirSi, romlebic davis gadaWras kanonieri 
qurdebis uflebamosilebis gamoyenebiT acxadebda kanongareSed.100 ganmcxadebeli 
ramdenime samezoblo davis gadawyvetiT gasamarTldeboda davis gadawyvetis uka-
nono meqanizmSi CabmisaTvis.101 aseTi wvrilmani, rogoric SeiZleba es sakiTxebi yo-
filiyo, adgenda kriminalur aqtivobebs, vinaidan isini mopasuxis kriminalur qselSi 
monawileobis damamtkicebel sabuTad gvevlineboda da, Sesabamisad, mopasuxe iRebda 
Svidwliani patimrobis ganaCens.102 adamianis uflebebis evropuli komisiis saape-
lacio sasamarTlom daamtkica danaSauli da aRmoaCina, rom saqarTvelos kanonebi, 
romlebic krZalavda davebis kriminalur gadawyvetas, ar arRvevda adamianis uf-
lebebisa da fundamenturi Tavisuflebebis dacvis konvencias.103  

 
IV. saqarTvelos arbitraJis axali kanoni 

2010 wels ZalaSi Sevida saqarTvelos arbitraJis axali kanoni.104 saqarTvelos 
kanoni arbitraJze mniSvnelovnad misdevs SeerTebuli Statebis komisiis tipur ka-

nons saerTaSoriso savaWro arbitraJze105 (tipuri kanoni). Sedegad, saqarTvelos ar-

bitraJis wesebi, Tumca ramdenime sayuradRebo gadaxriT, harmonizebulia TiTqmis 

70-amde erTan, maT Soris mniSvnelovan savaWro partniorebTan, rogorebicaa: Turqe-

Ti, ukraina, somxeTi, azerbaijani, ruseTi da germania.106 

kanoni arbitraJze uzrunvelyofs sasamarTloebs ufro sasargeblo da kon-

struqciuli roliT arbitraJis reJimSi. saqarTvelos sasamarTloebs axla pirvelad 
aqvs aRsrulebis iurisdiqcia, Tumca axali kanoni zRudavs sasamarTloebis Carevas 
arbitraJis procesebSi instanciebamde, romlebic specifikurad aris dadgenili 

tipur kanonSi.107 arbtraJze kanonis me-9 muxli adgens, rom sasamarTlom unda Se-

                                                 
100  Ashlarba, saqme, zemoaRniSnuli sqolio 98.  
101  iqve, 3.  
102  iqve, 2. 
103  iqve, 10-13. sasamarTlom, agreTve, daaskvna, rom saqarTvelos sisxlis samarTlis arbitraJi 

iyo sabWoTa sistemis memkvidreoba. iqve, 6-7. kanonieri qurdebis gamoyenebis praqtika 
uTuod gavlenas axdenda klientebis molodinze, Tu rogor gadaWridnen iuristebi 
samarTlebriv davebs da uTuod zemoqmedebas axdenda qarTuli arbitraJis ganviTarebaze.  

104  saqarTvelos kanoni arbitraJis Sesaxeb (LoA), 13, (2.07.2009), saqarTvelos parlamentis oficia-
luri gazeTi (SemdgomSi – LoA). 48-e muxlis Tanaxmad, kanoni ZalaSi Sevida 2010 wlis 1 ianvars.  

105  U.N. Comm’n on Int’l Trade L., UNCITRAL Model Law on International Commercial Arbitration with Amend-
ments as Adopted in 2006, U.N. Doc. A/40/17 (2006) [SemdgomSi – Model Law]. UNCITRAL-is yvela 
dokumenti modeluri kanonis Sesaxeb xelmisawvdomia: <http://www.uncitral.org/ uncitral/en/index. 
html>. UNCITRAL-is Tanaxmad: tipuri kanoni gankuTvnilia Statebis dasaxmareblad arbit-
raJis procedurebze Tavisi kanonebis reformebisa da modernizebis gansaxorcieleblad, 
raTa mxedvelobaSi iqnes miRebuli saerTaSoriso savaWro arbitraJis gansakuTrebuli ma-
xasiaTeblebi da saWiroebebi. igi asaxavs msoflio konsensuss saerTaSoriso arbitraJuli 
praqtikis ZiriTad aspeqtebze, romlebic miRebulia yvela regionis Statebisa da msof-
lios sxvadasxva samarTlebrivi da ekonomikuri sistemis mier. iqve. 

106  im qveynebis sruli CamonaTvalisTvis, romlebmac miiRes tipuri kanoni, ix. UNCITRAL-is 
vebgverdi,<http://www.uncitral.org/ uncitral/ en/uncitral_texts/arbitration/1985Model_arbitration_status.html>, 
bolos Sesworda 2015 wels). ganmartebiTi baraTi saqarTvelos arbitraJis kanonproeqtze, 
romelic momzadda saqarTvelos saarbitraJo kanonebis evropulTan ukeTesi harmonize-
bisaTvis. ganmartebiTi baraTi saqarTvelos arbitraJis kanonproeqtze, 2009, 1 (qarTul 
enaze, avtoris failze), (SemdgomSi – LoA, ganmartebiTi baraTi). 

107  kanoni arbitraJze adgens: „am kanoniT marTul sakiTxebSi sasamarTlo ar Caereva araviTar 
sakiTxSi, garda saqmeebisa, romlebic specialurad am kanoniT aris uzrunvelyofili, LoA, 
zemoaRniSnuli sqolio 1044, me-6(2) muxli. 
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wyvitos moqmedeba da mxareebi gagzavnos arbitraJSi, Tu saqmeSi aris xelSekruleba 

arbitraJze da mxare droulad moiTxovs mas.108 sasamarTlos Caurevloba arbitraJis 

mniSvnelovani principia, romelic xels uwyobs efeqturobas109 da kanoni arbitraJze 
axdens mizanSewonil balanss miznebsa da saWiroebebs Soris im usamarTlobis Sesa-

ferxeblad, romelic warmoiSva kerZo arbitraJze kanonis moqmedebisas. qvemoT 

moyvanili punqtebi ganixilavs axali kanonis umniSvnelovanes nawilebs.  

 
a. kanonis CarCoebi 

arbitraJze kanonis mixedviT, yvela sakiTxi SeiZleba ver gadawydes saarbit-

raJo wesiT. kanoni arbitraJze zRudavs saarbitraJo tribunals „kerZo xasiaTis qo-

nebrivi davebisTvis, romlebic emyareba mxareebis Tanabar uflebebs da, romelTa ga-

daWrac mxareebs TviTon SeuZliaT“.110 qarTuli samoqalaqo kodeqsi ganmartavs sa-

kuTrebas rogorc „nebismier sagans, iseve rogorc aramaterialur sakuTrebas, ro-

melsac SeiZleba flobdnen, iyenebdnen da icilebdnen fizikuri da iuridiuli pi-

rebi“.111 sakuTrebis moTxovna, savaraudod, adgens ufro farTo CarCoebs, vidre ti-

puri kanonis moTxovna komerciuli urTierTobidan warmoSobil davebze.112 Tumca 

tipuri kanonis SemmuSaveblebma farTo interpretacia misces termins – komerciu-

li:113 konkretuli sakiTxebi SeiZleba CaiTvalos sakuTrebasTan dakavSirebul dave-

bad da mainc moxvdes tipuri kanonis farglebs gareT. erT-erTi magaliTi iqneboda 

pretenziebi xelfasebze dasaqmebis kontraqtiT.114 gadmocemuli ar aris iseTi qar-

Tuli saqmeebi, romlebic SeiZleba gansazRvravdes sakuTrebis sazRvrebs tipuri ka-

                                                 
108  iqve, me-9(1) muxli; saqarTvelos samoqalaqo kodeqsi (CPC), saqarTvelos parlamentis ofi-

cialuri gazeTi № 47-48, 31 dekemberi, 1997, muxlebi: 186-e (1) (d), 272-e (v) (saqarTvelo), (Sem-
dgomSi – saqarTvelos samoqalaqo saproceso kodeqsi). arbitraJi moqmedebs, Tu sasamarT-
lo ar miiCnevs, rom xelSekrulebas Zala aqvs dakarguli. saqmis Sewyvetis moTxovna ar iz-
Rudeba qarTuli arbitraJebisTvis, magram ufro metad saarbitraJo garCevebisTvis sxva-
gan nebismier adgilas. es muxli Sesworda 2015 wels arbitraJze kanonis tipur kanonTan 
harmonizebis mizniT. saqarTvelos arbitraJis kanonis Sesworebebi, saqarTvelos parla-

mentis oficialuri gazeTi №3218, 1-li(3) muxli, 26 marti, 2015 (saqarTvelo). (SemdgomSi – 
Sesworebebi arbitraJis kanonze). ix., agreTve, Model law, zemoaRniSnuli sqolio 105, me-8 (1) 
muxli. saqmis arbitraJze misamarTavad arbitraJze kanonis sawyisi uzrunvelyofa moiT-
xovda saarbitraJo garCevebis dawyebas da ara, ubralod, saTanado saarbitraJo xelSekru-
lebis arsebobas. kanoni arbitraJze, zemoaRniSnuli sqolio 103, me-9 (1)-(2) muxli. 

109  Gary Born, The Principle of Judicial Non-Interference in International Arbitral Proceedings, 30 U. Pa. J. Int’l L. 
999, 999 (2008-2009). 

110  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 1-li (2) muxli. 
111  saqarTvelos samoqalaqo kodeqsi (CC), saqarTvelos parlamentis oficialuri gazeTi 

(OGPG), 31, 24 ivlisi, 1997, 147-e muxli (saqarTvelo), (SemdgomSi – saqarTvelos samoqalaqo 
kodeqsi). 

112  odel law, zemoaRniSnuli sqolio 105, 1-li muxli. 
113  termins „unda mieces farTo interpretacia ise, rom faravdes komerciuli xasiaTis urTi-

erTobebidan warmoSobil yvela sakiTxs, iqneba es kontraqtiT Tu ara“. iqve, 1-li muxli, 
sqolio 3.  

114  UNICITRAL-is analitikuri komentari pirvel muxlTan dakavSirebiT adgens, rom komerciu-
lis farglebSi „ar Sedis SromiTi konfliqtebi anu dasaqmebasTan dakavSirebuli davebi da 
Cveulebrivi momxmareblis saCivrebi, miuxedavad maTi biznesTan damokidebulebisa“. Seer-
Tebuli Statebis generaluri mdivani, analitikuri komentari saerTaSoriso komerciuli 
arbitraJis Sesaxeb tipuri kanonis teqstis proeqtze, 18, U.N. Doc. A/CN. 1985, 9/264, (Semd-
gomSi – tipuri kanoni Model Law, analitikuri komentari). 
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nonis miznebisTvis, magram mizanSewonilia davaskvnaT, rom mas miecemoda farTo in-

terpretacia.  

arbitraJis kanonis farglebSi ufro mniSvnelovani SezRudva aris is, rom dava 
unda iyos kerZo xasiaTis. es SezRudva ar Cans tipur kanonSi. arc kanoni arbitraJze 
da arc nebismieri gamoqveynebuli sasamarTlo saqme ar ganmartavs am moTxovnas. ar-

bitraJs daqvemdebarebuli erT-erTi saqme exeboda uZravi qonebis gamosyidvis uf-

lebasTan dakavSirebul davas, magram ar uzrunvelyofda kerZo xasiaTis moTxovnis 

parametrebs.115 kvlav rCeba mniSvnelovani kiTxvebi: aris produqciis xarisxze saCiva-

ri kerZo xasiaTis dava? aris dasaqmebulis saCivari saxifaTo samuSao pirobebze ker-

Zo xasiaTis dava?116 saxelmwifo saagentoebisadmi miTiTebam, xeli moaweron arbitra-

Jis am CarCo xelSekrulebebs, SeiZleba SezRudos kerZo xasiaTis moTxovna.117 Tu da-

vebi saxelmwifo saagentoebis CarTulobiT CaiTvleba kerZo xasiaTis davebad, maSin 
SeiZleba saTanado iyos farTo interpretacia.  

amgvari bundovani standarti SeiZleba zRudavdes saerTaSoriso arbitraJs sa-

qarTveloSi. sasamarTloebi arbitraJze daqvemdebarebasTan dakavSirebul sakiTxebs 
Cveulebrivad wyveten sakuTar erovnul kanonze dayrdnobiT, miuxedavad mxareebs 

Soris arsebuli SeTanxmebisa.118 imis gamo, rom kanoni arbitraJze iZleva bundovan 
farglebs saarbitraJo daqvemdebarebasTan dakavSirebiT, ucxouri mxareebi SeiZleba 
wuxdnen, rom maTi davebi dasruldeba qarTul sasamarTloebSi. am mizeziT sasargeb-

lo iqneboda aq sasamarTlo an sakanonmdeblo ganmartebis micema.  

 
b. saarbitraJo xelSekrulebis forma 

kanoni arbitraJze afarToebs kerZo arbitraJis kanonis moTxovnas da moiTxovs 

saarbitraJo xelSekrulebas werilobiTi formT. is zedmiwevniT misdevs tipuri ka-

nonis wesebs saintereso modifikaciiT. orive – kanoni arbitraJze da tipuri kanoni – 

iZleva nebarTvas saarbitraJo xelSekrulebis nebismier werilobiT formaze, maT So-

ris eleqtronulze,119 Tumca kanoni arbitraJze nebas rTavs, rom, Tu romelime mxare 
aris fizikuri piri an administraciuli saagento, saarbitraJo xelSekruleba unda 
iyos werilobiTi formiT. aq kanoni moiTxovs werilobiTis ufro SezRudul ganmar-

tebas, rac unda moicavdes specifikur instruments, xelmowerils mxareebis mier.120 
es SezRudva dawesebulia momxmarebelTa dacvis mizniT da aris misasalmebeli gaum-

jobeseba.121 

                                                 
115  Tbilisis saapelacio sasamarTlos saqme №2B/---11---2011 (sruli nomeri da TariRi ar aris 

xelmisawvdomi).  
116  gaixseneT, rom dasaqmebasTan dakavSirebuli davebi, romlebic aris tipuri kanonis farg-

lebs gareT, SeiZleba moxvdes arbitraJze kanonis iurisdiqciaSi sakuTrebis davebze. mo-
deluri kanoni, analitikuri komentari, zemoaRniSnuli sqolio 114. 

117  kanoni arbitraJze, zemoaRniSnuli sqolio 4, me-8 (8) muxli.  
118  ix. Bernard Hanotiau, What Law Governs the Issue of Arbitrability?, 12 Arb. Int’l 391 (1996).  
119  Model law, zemoaRniSnuli sqolio 105, me-7 (4) muxli; kanoni arbitraJze, zemoaRniSnuli sqolio 

4, me-8 (5) muxli. kanoni arbitraJze gansazRvravs ,,eleqtronul komunikacias“ me-2 (1) (b) 
muxlSi. saarbitraJo xelSekruleba iTvleba werilobiTad, Tu misi Sinaarsi Cawerilia ne-
bismieri formiT, ,,saarbitraJo xelSekrulebis an kontraqtis formisagan damoukideblad“. 
iqve, me-8 (4) muxli. kontraqtis formirebis moTxovnebi eqvemdebareba saqarTvelos samo-
qalaqo kodeqss. saqarTvelos samoqalaqo kodeqsi, zemoaRniSnuli sqolio 111, 319–e-348-e 
muxlebi. 

120  kanoni arbitraJze, zemoaRniSnuli sqolio 104, Art. 8 (8).  
121  kanoni arbitraJze, ganmartebiTi baraTi, zemoaRniSnuli sqolio 106, 9. kanoni arbitraJze, 

agreTve, moicavda gansakuTrebul wess, rodesac orive mxare fizikuri piria, magram ar-
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kerZo arbitraJze kanonis moqmedebis periodSi qarTulma sasamarTloebma Camo-
ayalibes werilobiTi moTxovnebis sakmaod mkacri interpretacia: Tu mxareebi gasa-
gebad ar dasTanxmdnen werilobiT, yvela oficialuri moTxovnis Semdeg sasamarTlo-

ebma SeiZleba xelSekruleba CaTvalon dauSveblad.122 mkacri interpretacia iyo lo-
gikuri pasuxi saarbitraJo reJimis irgvliv aRmoCenili usamarTlobisadmi. saarbit-

raJo kanonis Sesabamisad, sasamarTloebi agrZelebdnen am SezRudul praqtikas.123 
problemis nawili SeiZleboda yofiliyo saarbitraJo kanonis moTxovna, rom xelSek-
rulebebi moicavdes specifikur miTiTebas SerCeuli forumis saarbitraJo weseb-

ze.124 es moTxovna iyo problemuri, vinaidan is saSualebas aZlevda mxares an ganmxil-
vel sasamarTlos, ganecxadebina saCivari, rom klauzula iyo arasakmarisi, Tundac 
yofiliyo arbitraJis provaideris naTlad maidentificirebeli werilobiTi xelSek-
ruleba, magram misi wesebisadmi specifikuri miTiTebis gareSe. saarbitraJo kanonis 
2015 wlis Sesworebebma gaaforma es moTxovna,125 romelmac unda Seuwyos xeli saar-
bitraJo xelSekrulebebis ufro mniSvnelovan samarTlebriv miRebas. 

 
g. saarbitraJo sasamarTlos Semadgenloba da iurisdiqcia 

1. daniSvna 

arbitris daniSvna erT-erTi yvelaze mniSvnelovani gadawyvetilebaa arbitraJ-

Si.126 daniSvnis wesebi da procesi mniSvnelovnad imoqmedebs mxareebisa da sazogadoe-

                                                                                                                                                         
bitraJis kanonSi 2015 wels Setanili Sesworebebis Sedegad amoiRes es wesi. arbitraJis ka-
nonis Sesworebebi, zemoaRniSnuli sqolio 108, 1-li (2) muxli.  

122  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 55-56 (Tbilisis saqalaqo sasamarTlo, saq-
me №2,8139-09, 12 aprili, 2010 weli (xelSekruleba, romelic adgens, rom „kontraqtidan ga-
momdinare, nebismieri dava unda gadawydes kerZo arbitraJiT“, aRmoCnda Zaladakarguli). 

123  iqve, 56 (citireba Tbilisis saqalaqo sasamarTlo, saqme № 2,1263-11, 28 Tebervali, 2011 we-
li. xelSekruleba, sadac ikiTxeba: arbitraJis provaideri, SerCeuli mosarCelis mier, un-
da wyvetdes nebismier davas, aRZruls an dakavSirebuls mxareebs Soris kontraqtTan maT 
Soris davebs kontraqtis iuridiuli Zalis Sesaxeb. ix. agreTve, Tkemaladze, New Law, zemoaR-
niSnuli sqolio 73, 669-670 (Tbilisis saapelacio sasamarTlos praqtika xelSekrulebis 
araqmediTad aRiarebaze gaurkvevlobis safuZvelze). aRsaniSnavia, rom provaiderebi mowa-
dinebuli arian, xelaxla gadaweron saarbitraJo xelSekruleba misi qmediTobis gasaumjo-
beseblad. baTumis arbitraJis permanentuli sasamarTlo Tavisi saqmeebis 17%-Si daexmara 
mxareebs saarbitraJo xelSekrulebis gadamuSavebaSi, Tsertsvadze, Commentary, zemoaRniSnuli 
sqolio 777, 61 sqolio 211. 

124  arbitraJze sawyisi kanonis me-2(2) muxli adgenda: ,,am kanonis miznebisTvis mxareTa Soris 
xelSekruleba unda moicavdes miTiTebas im permanentuli saarbitraJo dawesebulebis ar-
bitraJis wesebze, romelTac mimarTes mxareebma davis gadasawyvetad“. kanoni arbitraJze, 
zemoaRniSnuli sqolio 103, me-2(2) muxli. 

125  arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 1088, muxli 1-li (1) (b). sawyisi klau-
zula Canacvlebuli iyo formulirebiT, romelic moiTxovda, rom specifikuri arbitraruli 
forumis nebismieri arCevani aucileblad unda moicavdes im forumis wesebis gamoyenebis 
arCevas. ix. kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-2 (2) muxli. Casworebuli me-2 (2) 
muxli axla uflebas aZlevs mxareebs, CaerTon specialur (izolirebul) arbitraJSi TavianTi 
wesebiT. ix. ganmartebiTi baraTi saqarTvelos arbitraJze kanonis Casworebis Taobaze ka-
nonproeqti, samuSao jgufi kerZo kanonis reformebis sabWos procedurul kanonze, 15 de-
kemberi, 2014 weli, <http://parliament.ge/en/law/7666/15244>, bolos gadaisinja 3 ivniss, 2015 wels 
(SemdgomSi – ganmartebiTi baraTi). es cvlileba sasargeblo iqneba biznesdavebisTvis. 

126  Orkun Akseli, Appointment of Arbitrators as Specified in the Agreement to Arbitrate, 20 J. Int’l Arb. 247, 247 
(2003). arbitrebis daniSvna aris gadamwyveti, vinaidan bevr SemTxvevaSi arbitri ar aris 
dakavSirebuli kanonTan an precedentTan da ufro metad moqmedebs samarTlianobisa da 
miukerZoeblobis sakuTari grZnobiT. ix. David Pierce, The Federal Arbitration Act: Conflicting Inter-
pretations of its Scope, 61 U. Cin. L. Rev. 623, 1992, 625.  
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bis mier samarTlianobis miRebaze.127 arbitraJis kanonis Tanaxmad, mxareebs Tavisuf-

lad SeuZliaT arbitrebis raodenobis gansazRvra kontraqtis dadebis dros. xelSek-

rulebis ararsebobisas maTi raodenoba aris sami.128 mxareebs Tavisuflad SeuZliaT 
airCion arbitrebis SerCevis nebismieri meTodi. praqtikulad, mxareebi icaven arbit-

raJis mier SerCeuli provaideris seleqciis meTods.129 im SemTxvevaSi, Tu isini ar ir-

Ceven seleqciis meTods, arbitraJis kanoni icavs tipuri kanonis standartul wesebs 
da uzrunvelyofs, rom TiToeulma mxarem daniSnos erTi arbitri, orive arbitrma ki 
daniSnos mesame. Tu romelime arbitri ar dainiSna drois moTxovnil periodebSi, qar-

Tuli sasamarTloebi romelime mxaris moTxovniT ganaxorcielebs daniSvnas, rome-

lic ar gasaCivrdeba.130  
arbitraJis kanoni icavs tipuri kanonis akrZalvas erovnebis mizeziT arbitris 

daniSvnis dabrkolebaze,131 rac xels unda uwyobdes saerTaSoriso arbitraJisadmi 
ndobas saqarTveloSi, vinaidan es ucxoelebs miscems saerTaSoriso arbitraJSi jgu-

furad momsaxurebis saSualebas.132  

 
2. acileba  

arbitris acilebis procedurebi aris aucilebeli boroteba, Tumca maT moqme-

debas „gamosaSvebi sarqvelis“ xasiaTi aqvs arbitraJis procesis erTianobis sagaran-

tiod; isini, agreTve, SeiZleba gamoiyenebodes arbitraJis procesis sabotaJad an mi-

si winsvlis Sesaferxeblad.133 acilebis procedurebis gaTvaliswinebisas mniSvnelo-

vania imis aRiareba, rom saqarTvelo patara qveyanaa da mxareebi da arbitrebi, albaT, 
icnoben erTmaneTs. es mxareebs aZlevs TavianTi arbitris arCevanis ukeT Sefasebis 

SesaZleblobebs, magram, amave dros, SeiZleba iwvevdes konfliqtebis risks an miuker-

Zoeblobas. miukerZoebeli arbitrebis daniSvna erT-erTi umniSvnelovanesi sakiTxia 
qarTuli arbitraJisTvis. kerZo arbitraJze kanonis periodSi iyo eWvi, rom arbitre-

bi iyvnen mikerZoebulebi.  
arbitraJis kanonis acilebis axalma procedurebma SeiZleba es sakiTxi Searbi-

los. misi acilebis wesebi igivea, rac tipuri kanonis wesebi erTi gamonaklisiT: erTi 
arbitris SemTxvevaSi, acilebis momTxovn mxares SeuZlia, peticiiT mimarTos uSua-

lod sasamarTlos da ar aris saWiro acilebis wardgena tribunalisTvis.134 es aris 

                                                 
127  orive mxaris uflebamosileba, Tanabari monawileoba miiRon gadawyvetilebis mimRebis 

SerCevaSi, samarTliani arbitraJuli forumis mniSvnelovani momentia. ix. 3 Ian Macneil, Fe-
deral Arbitration Law: Agreements, Awards, and Remedies under the Federal Arbitration Act §27:3 (1995 & 
Supp. 1997). 

128  LoA, zemoaRniSnuli sqolio 104, me-10 muxli. 
129  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 104. qarTuli arbitraJis centrebis ume-

tesobis wesebi ubrundeba erTi arbitris SerCevas provaideris mier. ix., mag., Rules of Ar-
bitration Proceedings, Dispute Resolution Center, Ltd. (DRC), R. 5.3, <http://www.drc-arbitration.ge/ index.php? 
option=com_content&view=category&id=47&Itemid=11&lang=en> (bolos ganxiluli 11 seqtembers, 
2015 wels), (SemdgomSi – DRC arbitraJis wesebi), (requiring DRC daniSvnis gansaxorcieleb-
lad, Tu saqmes hyavs erTi arbitro). DRC saqarTvelos erT-erTi umsxvilesi provaideria, 
romelic marTavda 1334 saarbitraJo saqmes 2013 wels. iqve (hiperkavSiri ,,Cven Sesaxeb“, Sem-
deg hiperkavSiri ,,statistika“).  

130  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-11 muxli. praqtikulad sasamarTlos da-
niSvna aris iSviaTi. Tsertsvadze, Commentary, zemoaRniSnuli sqolio 777, 106.  

131  Model law, zemoaRniSnuli sqolio 1311, me-11 (1) muxli.  
132  Model law, analitikuri komentari, zemoaRniSnuli sqolio 114, at 28, 1. 
133  Christopher Koch, Standards and Procedures for Disqualifying Arbitrators, 20 J. Int’l Arb. 325, 325 (2003). 
134  kanoni arbitraJze, zemoaRniSnuli sqolio 1044, me-13 (3) muxli. sasamarTlos yvela gada-

wyvetileba aris saboloo da ar eqvemdebareba gasaCirebas. iqve; Model law, zemoaRniSnuli 
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mniSvnelovani cvlileba kerZo arbitraJze kanonis wesebSi, romlebic sasamarTlos 

ar aZlevda acilebis procesze zedamxedvelobis nebas.135 apelaciis ufleba mxareebs 
unda aZlevdes met damajereblobas, rom nafic msajulTa Jiuri iqneba miukerZoebe-

li.136 man SeiZleba, gaaZlieros samarTlebrivi mxardaWera arbitraJisTvis. Tu mosa-

marTleebs eqnebaT arbitrebis daniSvnis, damtkicebisa da acilebis neba, isini ufro 
metad Seitanen wvlils nafic msajulTa Jiuris warmatebaSi.  

amis garda, saqarTvelos arbitraJis asociaciam (GAA) 2014 wels daamtkica ar-

bitrebis eTikis kodeqsi. GAA-is eTikis kodeqsi137 dafuZnebulia 2003 wlis ABA/ AAA 

(amerikis advokatTa asociacia/amerikis arbitraJis asociacia) eTikis kodeqsze ar-

bitrebisTvis komerciul davebSi.138 ABA/AAA kodeqsis pirveli cxra kanoni TiTqmis 

mTlianad miRweul iqna saqarTvelos arbitraJis asociaciis kodeqsSi.139 es wesebi 
aris brwyinvale dasawyisi arbitrebis profesionalizaciisTvis saqarTveloSi da 

SeiZleba xeli Seuwyos ndobis ganmtkicebas arbitraJSi.140 

 

                                                                                                                                                         
sqolio 1055, me-13(3) muxli; saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli 
sqolio 108, 356-e15(6) muxli. 

135  kanoni kerZo arbitraJze, zemoaRniSnuli sqolio 68, me-15 muxli. arbitraJis provaideri 
flobda saboloo gadawyvetilebas yvela acilebaze.  

136  arbitraJze kanonis (LoA) me-6 muxli moiTxovs, rom tribunali iyos damoukidebeli Tavis 
qmedebebSi. LoA, zemoaRniSnuli sqolio 104, me-6 muxli. Tumca gaurkvevlad, es mandati mainc 
SeiZleba uzrunvelyofdes mxareebs sasamarTloSi gasaCivrebis damatebiTi uflebebiT.  

137  saqarTvelos arbitraJis asociacias (GAA) ara aqvs vebgverdi, aqvs feisbukis gverdi, Geor-
gian Arbitration Association (GAA), facebook, <https://www.facebook.com/GAAtbilisi?fref=ts>, (ukanaskne-
lad ganxilul iqna 12 seqtembers, 2015 wels), (SemdgomSi moxseniebuli iqneba rogorc GAA 
feisbukgverdi). GAA eTikis kodeqsi xelmisawvdomia: <http://edu.gba.ge/wp-content/uploads/ 2014/ 
06/Code-of-Ethics-for-Arbitrators.pdf>, (ukanasknelad ganxilul iqna 12 seqtembers, 2015 wels). 

138  Code of Ethics For arbitrators in Commercial Disputes, American Bar Association and American Arbitration 
Association (2003), <https://www.adr.org/aaa/ShowProperty?nodeId=/UCM/ADRSTG_003867 (last visited Sept. 
12, 2015)>, (ukanasknelad ganxilul iqna 12 seqtembers, 2015 wels) (SemdgomSi d 2003 /kodeqsi).  

139  sabolood ABA/AAA Cannon, romelic gansazRvravs gamonaklisebs araneitraluri arbit-
raJisaTvis, iyo uaryofili, rogorc Seusabamo. mxaris mier daniSnuli arbitrebi sammxriv 
komisiaze SeerTebul StatebSi zogjer iTvlebodnen rogorc „araneitralebi“. Olga K. Byrne, A 
New Code of Ethics for Commercial Arbitrators: The Neutrality of Party-Appointed Arbitrators on a Tripartite Panel, 
30 Fordham Urb. L.J. 1815 passim (2002-2003); Code of Ethics For arbitrators in Commercial Disputes, Canon VII 
A(1) (1977). sapirispirod, saerTaSoriso arbitraJis eTikis normebi moicavs yvela arbitrs, 
romlebic moqmedeben sruliad damoukideblad da miukerZoeblad, gamonaklisebis gareSe. 
iqve, 1815-1816, 1825. 2003 ABA/AAA kodeqsi Seecada SeerTebuli Statebis standartebis miax-
loebas saerTaSoriso standartebTan saerTaSoriso normebis, rogorc prezumfciis dar-
Rvevis, CarTvis gziT, magram mxareebs mainc aZlevda saSualebas, dasTanxmebodnen araneitra-

luri arbitrebis dasaqmebas, rogorc mocemulia X kanonSi. sxva qveynebis msgavsad, saqarT-
velo ar aRiarebs araneitralur arbitrebs. aSkara, araorazrovani standartebi aris yvelaze 
mizanSewonili saqarTvelosaTvis.  

140  saqarTvelos saarbitraJo asociacia (GAA) aris ara licenziis gacemis uflebis organos, 
aramed nebayoflobiTi profesionaluri organizacia. miuxedavad amisa, GAA dainterese-
bulia am wesebis gavrcelebiT da aRsrulebiT. mTeli 2014 wlis ganmavlobaSi GAA-m saqar-
Tvelos advokatTa asociaciasTan TanamSromlobiT moawyo seminarebi advokatebisa da sxva 
pirebis kodeqsze informirebis mizniT. ix. GAA-s feisbukgverdi, zemoaRniSnuli sqolio 
137. kanonis ZalaSi Sesvlisas kodeqsi iyo konsultaciuri xasiaTis. GAA gegmavs mis gadaq-
cevas ganxorcielebadad momavalSi.  
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d. iurisdiqcia 

kanoni arbitraJze iTvaliswinebs tipur kanonSi arsebuli kompetencia-kompe-

tencia doqtrinis srul aRiarebas.141 kompetencia-kompetencia doqtrinis Tanaxmad, 
arbitraJis tribunali uflebamosilia, gansazRvros, aqvs Tu ara iurisdiqcia arse-

bul davaze.142 tribunalis sakuTari iurisdiqciiT dadgenilebis gamotanis ufleba-

mosileba fundamenturi sakiTxia arbitraJisaTvis da igi iTvleba tipuri kanonis 

erT-erT sayrdenad.143 amis gareSe arbitraJis procesi advilad Seferxdeboda mxari-

saTvis iurisdiqciuli sakiTxebis sasamarTloSi wamoWriT.144  
arbitraJze kanoni agreTve iRebs tipuri kanonis zedmiwevniT mniSvnelovan gamoyo-

fadobis princips.145 gamoyofadobis principi adgens, rom xelSekruleba sakiTxis arbit-

raJze dasayeneblad, faqtobrivad, calkeuli samarTlebrivi xelSekrulebaa, gamomdina-

re ZiriTadi kontraqtidan, romelsac igi erTvis. amrigad, Tu ZiriTadi xelSekruleba 
aRmoCndeba iuridiulad Zaladakarguli, xelSekruleba sakiTxis arbitraJze dasayeneb-

lad kanonis ZaliT ar iqneba iuridiulad Zaladakarguli. tribunali inarCunebs iuris-

diqcias aseTi gadawyvetilebis gamosatanad.146 gamoyofadobis gareSe iuridiuli Zalis 

                                                 
141  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-16 muxli; Model law, zemoaRniSnuli sqo-

lio 1055, me-16 muxli. 
142  C. Ryan Reetz, The Limits of the Competence-Competence Doctrine in the United States Courts, 5 Disp. Resol. 

Int’l 5, 5 (2011). 
143  Peter Binder, International commercial Arbitration and Conciliation in UNCITRAL Model Law Jurisdictions 214 (3rd 

ed., 2010). saerTaSoriso arbitraJis wesebis umravlesoba arbitraJul tribunals aZlevs sa-
kuTari iurisdiqciiT dadgenilebis gamotanis saSualebas. ix. magaliTad, Am. Arbitration Ass’n, 
Commercial Arbitration Rules and Mediation Procedures, 13 (2013) <https://www.adr.org/ aaa/ Show Property? 
nodeId=/UCM/ADRSTG_004103>, (SemdgomSi –  wesebi). SeerTebuli Statebis rva Stats, sxvaTa 
Soris, miRebuli aqvs tipuri kanonis me-16 muxli, xolo kompetencia-kompetencia doqtrina, 
sazogadod, miRebulia SeerTebul StatebSi. rici, zemoaRniSnuli sqolio 142, 6.  

144  tipuri kanonis me-8 (1) muxli da arbitraJze kanonis me-9 (1) muxli saqarTvelos samoqalaqo 
saproceso kodeqsis 356-e16 muxlTan erTad sasamarTlos aZlevs iurisdiqciuri gadawyveti-
lebis gakeTebis uflebas maSinac ki, rodesac sakiTxi notificirebulia rogorc saarbitraJo 
xelSekrulebis sagani. maSin, rodesac muxlebi sasamarTlosgan moiTxovs acilebas, Tu xel-
Sekruleba ar aris Zaladakarguli, isini, amave dros, ewinaaRmdegebian kompetencia-kompe-
tenciis ZiriTad ideas gadawyvetilebis gamotanis uflebamosilebis tribunalidan sasa-
marTloze gadacemiT. saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 
108, 186-e, 272-e muxlebi. sasamarTloebis dabrkoleba sawyisi iurisdiqciiT gadawyvetilebis 
gamotanis ganxorcielebaSi miTiTebulia rogorc kompetencia-kompetenciis negatiuri ze-
moqmedeba. John J. Barcelo III, Who Decides the Arbitrators’ Jurisdiction? Separability and Competence-Competence 
in Transnational Perspective, 36 Vand. J. Transnat’l L. 1115, 1124 (2003). am negatiuri zemoqmedebis sau-
keTeso Sedegi aris franguli kanoni. iqve, 1124-1126 (citireba: samoqalaqo procesebis fran-
guli kodeqsis 1458-e muxli). zogi iurisdiqcia nawilobriv mimarTulia negatiuri zemoq-
medebisken, roca me-8 muxls ganmartaven rogorc muxls, romelic, upirveles yovlisa, ubra-
lod, moiTxovs xelSekrulebis arsebobisa da misi kanonierebis samarTlebriv dadasturebas. 
iqve, 1128, sqolio 55, 1129, sqolio 62 (miTiTeba Sveicariaze, honkongsa da ontarioze). Seer-
Tebulma Statebma uaryo kompetencia-kompetenciis doqtrinis negatiuri efeqti Cikago – kap-
lanis saqmis pirvel ofcionSi, 514, aSS, 938 (1995), magram, amave dros, agrZelebs kompetencia-
kompetenciis doqtrinis ZiriTadi anu dadebiTi efeqtis aRiarebas. rici, zemoaRniSnuli 
sqolio 142, 6.  

145  kanoni arbitraJze, zemoaRniSnuli sqolio 1044, 16-e(1) muxli; Model law, zemoaRniSnuli 
sqolio 1055, me-16 (1) muxli; Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law on 
International Commercial Arbitration, 25 (2006), <http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/ 
07-86998_Ebook.pdf> (SemdgomSi tipuri kanonis ganmartebiTi SeniSvna).  

146  ix. Arthur Nussbaum, The “Separability Doctrine” in American and Foreign Arbitration, 17 N.Y.U. L. Q. Rev. 
609 (1939-1940) (providing an early discussion on separability doctrine). (uzrunvelyofs adreul disku-
sias gamoyofadobis doqtrinaze). 
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armqone kontraqtis marTva arbitris mier daasustebda mis uflebamosilebas, gamoetana 

gadawyvetileba, romlis Sedegic logikurad CixSi Sevidoda.147 gamoyofadoba muSaobs 
kompetencia-kompetenciasTan erTad tribunalis avtonomiis SesanarCuneblad. kompe-
tencia-kompetenciis analogiurad es principi amJamad mtkiced aris damkvidrebuli sa-

erTaSoriso arbitraJSi.148 qarTuli sasamarTloebi mxars uWeren orive princips.149 

 
e. droebiTi RonisZiebebi  

kerZo arbitraJze kanonis erT-erTi umniSvnelovanesi naklia droebiTi Ronis-

Ziebebis ararseboba.150 Sedegad, mxareebisTvis ar iyo araviTari iuridiuli dacvis 
saSualeba sasamarTlo akrZalvis SemTxvevaSi arsebuli mdgomareobis SesanarCuneb-

lad an ganuwyveteli zianis SesaCereblad, an aqtivebis SesanarCuneblad. sasamarT-

loebs hqondaT droebiTi Semweobis pirobebi,151 magram, rogorc Canda, kanoni kerZo 
arbitraJze Tavidan aridebda sasamarTlos iurisdiqcias, Tu orive mxare ar Tan-

xmdeboda uaris gamoricxvaze an arbitraJze xelSekruleba ar iyo Zaladakarguli.152 
droebiTi Semweobis ararseboba kerZo arbitraJze kanoniT mxareebisTvis iyo kidev 
erTi dabrkoleba arbitraJis arCevaSi. 

kanoni arbitraJze uzrunvelyofs droebiT RonisZiebebs, nawilobriv tipuri 

kanonis 2006 wlis versiis me-17 muxlis Sesabamisad. saqarTvelos arbitraJis arsebo-

bis ganmavlobaSi droebiTi RonisZiebebi amJamad nebadarTulia: (1) arsebuli mdgoma-

reobis SesanarCuneblad an aRsadgenad, (2) mxarisaTvis an TviT arbitraJis procesi-

saTvis zianis prevenciisTvis,153 (3) resursebis SesanarCuneblad, romlisganac SeiZ-

leba Sesruldes arbitraJis gadawyvetileba an (4) mtkicebulebis SesanarCuneblad.154 

mxarem SeiZleba mimarTos tribunals nebismier dros saboloo gadawyvetilebis gamo-

tanamde droebiTi Semweobis Taobaze. wesebi didi tvirTia ganmcxadebeli mxarisTvis. 

mxarem unda aCvenos „damajerebloba, rom ziani adekvaturad ver gamoswordeba sasa-

marTlos gadawyvetilebiT zaralis anazRaurebaze, Tu ar iqneba micemuli samarT-

lebrivi dacvis saSualeba da rom ziani „mniSvnelovnad gadawonis“ zians mowinaaRmde-

                                                 
147  Alan Scott Rau, The Arbitrability Question Itself, 10 Am. Rev. Int’l Arb. 287, 341 (1999); Alan Scott Rau, Eve-

rything You Really Needed to Know About “Separability” in Seventeen Simple Propositions, 14 Am. Rev. Int’l 
Arb. 1, 81-82 (2003). 

148  Kaj Hober & Annette Magnussen, The Special Status of Agreements to Arbitrate: The Separability Doctrine; 
Mandatory Stay of Litigation, 2 Disp. Resol. Int’l 56, 56 (2008). But ix. Model Law Explanatory Note, supra note 
145, 25 (,,vinaidan 2003 wlis koncefciebi jer kidev ar aris aRiarebuli“). gamoyofadobis 
doqtrina damtkicebuli iyo SeerTebul StatebSi sxvadasxva terminologiis gamoyenebiT. 
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 1967, 395. The U.S. Supreme Court later doubled down 
on separability in Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 2010, 63. Horton D., Mass Arbitration and 
Democratic Legitimacy, 85 U. Colo. L. Rev. 459, 2014, 487, (reviewing Margaret Jane Radin, Boilerplate: The 
Fine Print, Vanishing Rights, and the Rule of Law, 2013.  

149  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 96.  
150  miuxedavad uflebamosilebis ararsebobisa, erT-erTi eqsperti amtkicebs, rom qarTuli 

arbitraJis centrebi zogjer gamoscemdnen droebiT RonisZiebebs arbitraJis tribunalis 
konstituciamde, iqve, 140. 

151  saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 108, 198-e muxli.  
152  kanoni kerZo arbitraJze, zemoaRniSnuli sqolio 688, 30-e muxli. 
153  teqsti SeiZleboda gamoyenebuli yofiliyo sasamarTlo procesis akrZalvis gasamarTleb-

lad, Model law, zemoaRniSnuli sqolio 105, me-17 (2) (b) muxli; U.N. Comm’n on Int’l Trade L., Rep. 
on the Work of its Thirty-Ninth Session, 92-95, U.N. Doc. A/61/17 (2006) (SemdgomSi – 2006 UNCITRAL-is 
moxseneba). ena nagulisxmevi iyo mxareebis mier kreatiuli an Semaferxebeli taqtikisaTvis 
gamosayeneblad arbitraluri procesis dabrkolebis mizniT, iqve, 94. 

154  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-17 muxli. 
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ge mxarisadmi.155 amasTanave, unda iyos „mizanSewonili SesaZlebloba“, rom ganmcxade-

beli mxare warmatebuli iqneba saCivris arsTan dakavSirebiT.156 es pirobebi Seesabame-

ba tipur kanons. tipuri kanonis SemmuSaveblebi Tvlidnen, rom es maRali standarti 

aucilebeli iyo, raTa tipuri kanoni SesabamisobaSi yofiliyo bevr erovnul iuridi-

ul sistemasTan.157 

tipuri kanonis 2006 wlis wesebi agreTve moicavs calmxriv xelmisawvdomobas sa-

samarTlos winaswar brZanebaze, romlis mizania, Tavidan iqnes acilebuli imedgacrue-

ba moTxovnil droebiT Semweobaze.158 imisaTvis, Tu ratom SeiZleba mxares dasWirdes 

es, arsebobs mniSvnelovani safuZvlebi, rogorebicaa, magaliTad, saxsrebis gadinebis 

an qonebis ganadgurebis prevencia. arbitraJze kanoni am wess ar Seicavs, magram mxaree-

bi inarCuneben qarTuli sasamarTlosgan droebiTi dacvis saSualebis miRebis ufle-

bas.159 saqarTvelos samoqalaqo saproceso kodeqsis Tanaxmad, mxareebma SeiZleba mii-

Ron droebiTi samarTlebrivi dacvis sxvadasxva saSualeba,160 calmxrivad gansakuTre-

bul gadaudebel SemTxvevebSic ki, oficialuri sarCelis Setanamde.161 amis gamo cal-

mxrivi winaswari sasamarTlo brZanebis ararseboba arbitraJis kanonSi ar unda iwvev-

des mniSvnelovan problemebs. faqtobrivad, am uflebamosilebebis winaaRmdegobrivi 

buneba, albaT, uaryofiTad imoqmedebda arbitraJis reputaciaze saqarTveloSi.162  

sainteresoa aRvniSnoT, rom droebiTi dacvis moTxovnis simZime qarTul sasa-

marTloebSi ufro naklebia, vidre arbitraJul tribunalSi. samoqalaqo saproceso 

kodeqsi moiTxovs, mxareebma daamtkicon „gonivruli safuZveli“, raTa sasamarTlom 

daijeros, rom misi gadawyvetileba iqneboda uSedego am sasamarTlo dacvis gareSe.163 

aris arbitraJze kanonis pirveli elementis analogiuri — ziani adekvaturad ver ga-

moswordeba sasamarTlos gadawyvetilebiT zaralis anazRaurebaze, Tu ar iqneba mi-

cemuli samarTlebrivi dacvis saSualeba,164 Tumca samoqalaqo saproceso kodeqss, 

gansxvavebiT arbitraJze kanonisagan, ara aqvs damatebiTi moTxovna, rom, Tu ar iqneba 

micemuli samarTlebrivi dacvis saSualeba, ziani „mniSvnelovnad gadawonis“ zians 

                                                 
155  iqve, me-18 (1) (a)-(b) muxli. 
156  iqve, me-18 (1) (g) muxli. 
157  2006 wlis UNCITRAL-is angariSi, zemoaRniSnuli sqolio 153, 99; es erTgvarad analogiuria 

winaswari samarTlebrivi dacvis moTxovnebisa SeerTebuli Statebis federalur sasamarT-
loebSi. ix., magaliTad, Winter v. Nat. Res. Def. Council, Inc. 555 U.S. 7 (2008).  

158  Model law, zemoaRniSnuli sqolio 105, me-17 muxlis b da g punqtebi. 
159  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 23-e muxli.  
160  Georgia Civ. Proc. C., zemoaRniSnuli sqolio 111, 198-e muxli. dacvis saSualebebi, sxvaTa So-

ris, moicavs qonebis konfiskacias an qmedebebis akrZalvas; iqve, 198-e (i)(2) muxli.  
161  iqve, 192-e-193-e muxlebi. SeerTebuli Statebis analogia aris samoqalaqo procesebis fede-

raluri wesebi, 65(a) (winaswari sasamarTlo akrZalva) da samoqalaqo procesebis federa-
luri wesebi, 65(b) (droebiTi sasamarTlo akrZalva Setyobinebis gareSe). arbitraJze kanonis 
sawyisi redaqciiT, rogorc Cans, saerTaSoriso arbitraJisTvis gamoricxulia calmxrivad 
dacva gansakuTrebul SemTxvevebSi. kanoni arbitraJze, zemoaRniSnuli sqolio 104, 23-e (3) 
muxli. miuxedavad imisa, rom es ar aris idealuri, gamoricxvas SeiZleboda, gaeTanabrebina 
TamaSis wesebi saerTaSoriso arbitraJSi, vinaidan ufro metia albaToba, rom Sidasaxelm-
wifoebrivi mxare mimarTavda swored aseT calmxriv dacvas qarTuli sasamarTlodan. arbit-
raJis kanonze 2015 wlis SesworebebiT nebadarTulia sagangebo mdgomarebisas calmxrivi 
sarCelebi qarTul sasamarTloebSi. arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqo-
lio 108, 1-li (10) muxli; ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, § (a) (b.g.); (Seswo-
reba: „mieces sasamarTlos uflebamosileba, mimarTos droebiT RonisZiebebs mxaris moT-
xovnisas sarCelis Setanamdec ki“). 

162  Nikoloz Chomakhidze, Provisional Measures in International Arbitration, Alt. Disp. Resol. Y.B. Tbilisi St. U., 
108, 128 (2013).  

163  saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 108, 191-e muxli. 
164  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-18 (1) (a) muxli. 
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mowinaaRmdege mxarisadmi, an, rom ganmcxadebelma mxarem unda aCvenos warmatebis mi-

zanSewonili SesaZlebloba saCivris arsTan dakavSirebiT. amasTanave, qarTuli sa-

xelmwifo organoebi ar arian mondomebulebi tribunalebis droebiTi RonisZiebebis  

aRsrulebisaTvis. am armosurneobisa da mZime datvirTvis pirobebi iwvevs arbitra-

Juli tribunalis dabneulobas da sarCelis Setanas sasamarTloSi droebiTi dacvis 

saSualebis miRebaze. arbitraJze kanoni zustad misdevs tipuri kanonis wesebs droe-

biTi RonisZiebebis aRiarebasa da aRsrulebasTan dakavSirebiT. yvelaze mniSvnelova-

ni situaciaa saerTaSoriso mxareebisTvis, rodesac kanoni naTlad aCvenebs, rom aseT 

RonisZiebebs eqneba savaldebulo Zala da aRsruldeba qarTuli sasamarTloebis mi-

er, miuxedavad imisa, Tu romel qveyanaSi gamoitanes gadawyvetileba.165 es aris axali 

kanonis mniSvnelovani aspeqti da droTa ganmavlobaSi man SeiZleba, didi gavlena mo-

axdinos.  

msgavsad tipuri modelis SemTxvevisa, mxareebi SeiZleba aferxebdnen mxolod 

SezRudul saSualedo gadawyvetilebebis aRiarebasa da aRsrulebas mxolod SezRu-

dul garemoebebSi.166 es wesebi emTxveva saboloo gadawyvetilebebis aRiarebisa da aR-

srulebis standartul wesebs mcireodeni cvlilebebiT.167 tipuri kanoni ar awesebs 

mtkicebulebis tvirTs, magram sarCelebis umravlesobisTvis kanoni arbitraJze awe-

sebs mtkicebulebis tvirTs im mxareze, romelic cdilobs, uari Tqvas gadawyvetile-

bis aRiarebaze an aRsrulebaze.168 es aris mniSvnelovani aRsrulebiswina niSani sasa-

marTloebisTvis.169  

 

v. saarbitraJo procesebi 

1. Tanabari midgoma mxareebisadmi da SesaZleblobebi saqmis warsadgenad 

arbitraJze kanoni Seesabameba tipur kanonSi arbitraJis ori fundamenturi 

principis garantiebs — mxareebisadmi Tanabar midgomasa da argumentebis moyvanis Se-

saZleblobas.170 tipuri kanonis SemmuSaveblebma am principebs uwodes arbitraJis 
proceduris Tavisuflebis didi qartia, vinaidan maT Tvlidnen arsebiTad arbitra-

JisTvis da, albaT, yvelaze mniSvnelovnad tipur kanonSi.171 mizezebi aris aSkara. Ta-

nabari midgoma da argumentaciis moyvana, rogorc miukerZoeblobis arsi,172 saTanado 

                                                 
165  kanoni arbitraJze, zemoaRniSnuli sqolio 104, iqve, 21-e muxli. 
166  iqve, 22-e muxli . 
167  iqve, 22-e(1)(a)-22-e (1)(b)(b.a.) muxlebi. 
168  Model law, zemoaRniSnuli sqolio 105, me-17I (1) muxli; kanoni arbitraJze, zemoaRniSnuli 

sqolio 104, 22-e (1)(a) muxli; UNCITRAL-is SemmuSaveblebma specialurad datoves mtkicebu-
lebis tvirTis sakiTxi Sidasaxelmwifoebrivi Sesabamisi kanonisTvis. binderi, zemoaRniS-
nuli sqolio 143, 271;  

  U.N. Comm’n on Int’l Trade L. Working Group on Arbitration and Conciliation, Rep. on the Work of Its Forty-
Second Session, 73, U.N. Doc. A/CN 9/573 (2005) (SemdgomSi – 2005 wlis ivlisi, UNCITRAL-is 
saangariSo moxseneba). 

169  ramdenime sarCelze ar aris mkafio datvirTva: magaliTad, sarCelebs sajaro wesrigis Tao-
baze, romlebic iTvleba dakavebuli Tanamdebobis safuZvlad, sasamarTlom TviTon damou-
kideblad unda gadaxedos, kanoni arbitraJze, zemoaRniSnuli sqolio 104, 22-e(1)(b) muxli. 

170  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-3 muxli; Model law, zemoaRniSnuli sqo-
lio 105, Arts. 18-19. 

171  Model law, analitikuri komentari, zemoaRniSnuli sqolio 114, 44, 1. 
172  SeerTebul StatebSi federaluri kanoni arbitraJze interpretirebulia rogorc kanoni, 

romelic moiTxovs ZiriTad procesualur miukerZoeblobas; ix., mag., borni, zemoaRniSnu-

li sqolio 109, 1021 (federaluri arbitraJis kanonis citireba, SeerTebuli Statebis ko-
deqsi, §10, 2006).  
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samarTlebrivi procedura da miswrafebaa davebis gadawyvetis yvelanairi sistemi-

saTvis. Tumca praqtikulad SeiZleba arcerTi principi iyos upirobo, isini aucile-

belia imisaTvis, rom arbitraJi darCes sicocxlisunariani.173 mniSvnelovania aRiniS-

nos, rom arbitraJze kanonma gadaanacvla tipuri kanonis Tanabari midgomis punqti 

(tipuri kanonis me-18 muxli) arbitraJze kanonis wina nawilisken, sadac igi amJamad 

aris — arbitraJze kanonis me-3 muxli, romlis ganTavseba kanonis dasawyisSi xazs us-

vams misi gamoyenebis mniSvnelobas mTeli saarbitraJo organizaciisa da ara, ubra-

lod, saarbitraJo procesebisTvis.174 kerZo arbitraJze kanoniT am principebis susti 

dacvis pirobebSi es saimedo samarTlebrivi regulirebaa. 

 
 

2. procesualuri normebis gansazRvra 

orive – tipuri kanoni da kanoni arbitraJze – uzrunvelyofs mxaris damoukideb-

lobas procesualuri normebis gansazRvrisas.175 mxareebis mier sakuTari procesua-

luri normebis Tavisuflad SerCeva saarbitraJo procesis kidev erTi mniSvnelovani 

principia.176 arbitraJis warmatebis erT-erTi mTavari mizezi, sasamarTlo procesis 
sapirispirod, aris mxareebis SesaZlebloba, mimarTon procedurebi TavianTi saWiroe-

bebis Sesabamisad.177 amgvari uflebamosileba aris konkretuli SezRudvebis sagani.178 

magaliTad, mxareebs ar SeuZliaT, daavalon mxareebisadmi Tanabari midgomis dacva.179  

arbitraJze kanonis Tanaxmad, im SemTxvevaSi, rodesac ar arsebobs mxaris xel-

Sekruleba procedurebze, „davebi gadawydeba arbitraJuli tribunalis mier gan-

sazRvruli normebis Sesabamisad.“180 arbitraJze kanonSi gamotovebulia tipuri kano-

nis miTiTeba tribunalis TiTqmis SeuzRudav Tavisuflebaze saTanado normebis Se-

muSavebasTan dakavSirebiT.181 es, samwuxarod, praqtikul mniSvnelobas aniWebs arbit-

rebis Tavisuflad moqmedebis uflebas.182  

 

                                                 
173  Reza Mohtashami, The Requirement of Equal Treatment with Respect to the Conduct of Hearings and Hearing 

Preparation in International Arbitration, 3 Disp. Resol. Int’l 124 (2009). magaliTad, „argumentebis moyva-
nis sruli SesaZlebloba“ ar niSnavs, rom mxares ufleba aqvs, gamoiyenos gaWianurebis taq-
tika, wamoayenos SeuzRudavi winaaRmdegobebi an axali mtkicebuleba saarbitraJo gada-
wyvetilebis gamoSvebis wina dRes. Model law, analitikuri komentari, zemoaRniSnuli sqo-
lio 105, 46, 8. 

174  tipuri kanonis kanonproeqtis SemmuSaveblebs dasawyisSi awuxebdaT, rom Tanabari midgo-
mis Sesaxeb punqtis moTavsebas tipuri kanonis V Tavis (arbitraluri procesebis warmar-
Tva) qvepunqtSi SeiZleboda, Seeqmna varaudi, rom es principi izRudeboda konkretuli 
procesebisTvis. binderi, zemoaRniSnuli sqolio 1433, 277; Summary Records of the 322nd Meeting, 
[1985] 16 Y.B. Comm’n Int’l. Trade L. 466, 468, 28, U.N. Doc. A/CN.9/SER.322.; Model law, analitikuri 
komentari, zemoaRniSnuli sqolio 1144, 46, 7. 

175  Model law, zemoaRniSnuli sqolio 1055, me-19 muxli; kanoni arbitraJze, zemoaRniSnuli sqo-

lio 104, 24-e, 2(2) muxli. 
176  binderi., zemoaRniSnuli sqolio 143, 281.  
177  borni, zemoaRniSnuli sqolio 109, 1003. 
178  ix. Michael Pryles, Limits to Party Autonomy in Arbitral Procedure, 24 J. Int’l Arb. 327 (2007). 
179  Model law, analitikuri komentari, zemoaRniSnuli sqolio 114, 45, 3.  
180  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 24-e (2) muxli. 
181  Model law, zemoaRniSnuli sqolio 105, me-19(2) muxli.  
182  borni, zemoaRniSnuli sqolio 109, 1010-1015. saerTaSoriso konvenciebisa da erovnuli sa-

marTlebrivi sistemebis umravlesoba, maT Soris SeerTebuli Statebis, uzrunvelyofs tri-
bunalis diskreciul uflebas procedurebze mxaris xelSekrulebis ararsebobisas. iqve.  
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3. arbitraJis adgilis SerCeva 

arbitraJis adgilis gansazRvra gamomdinareobs tipuri kanonis pirobebidan. 

mxareebi uflebamosilni arian, airCion adgili, sadac gaimarTeba arbitraJi, xolo 

tribunalma SeiZleba gamoscados Tavisi diskreciuli ufleba iq, sadac, Sesabamisad, 

misTvis iqneba moxerxebuli.183 saerTaSoriso arbitraJSi es SeiZleba gansakuTrebu-

lad mniSvnelovani iyos, vinaidan arbitraJis adgili gansazRvravs sasamarTlos meT-

valyureobis tipsa da koliziur normebs.184  

 
4. faqtebis wardgena 

kanoni arbitraJze uzrunvelyofs mxareebs nebismieri piris mier faqtebis war-

dgenis uflebiT sasamarTlo proceduris nebismier etapze.185 kanoniT miTiTebuli 

iqneba „rwmunebuli an sxva warmomadgenloba“, romelic, savaraudod, kars gauRebs ne-

bismier individualur pirs, romelsac mxare moisurvebs. es mniSvnelovania samarT-

lianobaze xelmisawvdomobis TvalsazrisiT. saqarTveloSi bevrs ar SeuZlia, daiqi-

ravos advokati da amitom isargeblebs ojaxis wevriT an megobriT, rogorc araiu-

risti warmomadgenliT.186  

 

5. sasarCelo gancxadebebisa da dacvis ena 

kanoni arbitraJze da tipuri kanoni mxareebs sTavazobs enis arCevanis uflebas, 
mxaris damoukideblobis principis Sesabamisad. rogorc xedavT, kanoni arbitraJze 
ar moicavs gaumarTavi qarTuli enis gamouyeneblobis pirobas, Tundac Sida arbit-

raJisTvis.187 es aris stimulis mimcemi imasTan dakavSirebiT, rom saqarTveloSi aris 

Temebi, sadac qarTuli ena ar dominirebs.188 

                                                 
183  kanoni arbitraJze, zemoaRniSnuli sqolio 1044, 25-e muxli; Model law, zemoaRniSnuli sqo-

lio 105, me-20 muxli. 
184  Tumca, zogadad, gasagebia, rom saerTaSoriso savaWro arbitraJSi mniSvnelovania maspinZe-

li qveynis kanoni (ix. While it is generally understood that the law of the host country is important in inter-
national commercial arbitration (ix. Noah Rubins, The Arbitral Seat is No Fiction: A Brief Reply to Tatsuya Na-
kamura’s Commentary, The Place of Arbitration in International Arbitration-Its Fictitious Nature and Lex Arbitri, 
16 Mealey’s Int. Arb. Rep. 12 (2001), zogierTma mecnierma wamoayena e.w. „delokalizaciis“ Teo-
ria, romelic saerTaSoriso arbitraJs ganixilavs rogorc sakuTar delokalizebul nor-
matiul reJims, romelic ar eqvemdebareba erovnul kanonebs. ix. Tetsuya Nakamura, The Place of 
Arbitration in International Arbitration-Its Fictitious Nature and Lex Arbitri, 15 Mealey’s Int. Arb. Rep. 11 
(2000); Jan Paulson, Delocalisation of International Commercial Arbitration: When and Why It Matters, 32 Int’l 
& Comp. L.Q. 53 (1983).  

185  Model law, zemoaRniSnuli sqolio 105, 28-e muxli. 
186  sirTule wamoiWreba, rodesac dava raime mizeziT gadadis qarTul sasamarTloebSi. nebis-

mier „mcodne warmomadgenels“, ara aucileblad iuriskonsults, SeuZlia, monawileoba 
miiRos pirveli instanciis sasamarTloebSi. saqarTvelos samoqalaqo saproceso kodeqsi, 
zemoaRniSnuli sqolio 108, 94-e(d) muxli, magram apelaciis doneze daiSvebian mxolod li-
cenzirebuli uflebamosili advokatebi, iqve, 93-e-101-e muxlebi. 

187  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 29-e muxli; Model law, zemoaRniSnuli sqo-
lio 1055, 22-e muxli. 

188  saqarTvelos hyavs mcire raodenobis Temebi, sadac laparakoben somxurad da azerbaija-
nulad saxlSi, xolo rusulad laparaks amjobineben saxlis gareT. 2002 wlis aRweris Ta-
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Tu mxareebi airCeven adgilobrivi arbitraJis iurisdiqcias, maSin gamoiyeneba 
am iurisdiqciis wesebi sasarCelo gancxadebasa da dacvasTan dakavSirebiT. SeTanxme-

buli wesebis ararsebobis SemTxvevaSi kanoni arbitraJze icavs tipuri kanonis mizan-

Sewonil wesebs.189  

 

6. samarTalwarmoebis forma da mtkicebulebebis miReba 

saerTaSoriso savaWro arbitraJis procesi xSirad, magram ara yovelTvis, moi-

cavs zepir mosmenas, romelic waagavs saqmis garCevas zogadi samarTlis sasamarTlo-

ebSi,190 Tumca zogi saerTaSoriso tribunali kvlav agrZelebs dokumenturi da sxva 

masalebis Canawerebis gakeTebas.191 kanoni arbitraJze tipuri kanonis analogiurad 
cdilobs, marTos saSualedo mdgomareoba am zogadi samarTlisa da samoqalaqo sa-

marTlis tradiciebs Soris da tribunals aZlevs uflebas, gadawyvitos, aris Tu ara 

saWiro zepiri mosmena, rodesac masze ar aris gansakuTrebuli moTxovna.192 moTxov-

nis arsebobis SemTxvevaSi, wesebi avaldebuleben, rom Catardes mosmena.193  

kanoni arbitraJze, tipuri kanonis msgavsad, Rrmad ki ar Sedis detalebSi, 

rogor Caatarebs tribunali mosmenebs,194 aramed ufro Sors midis, vidre ama Tu im 
SemTxvevaSi tipuri kanoni uflebamosilebis miniWebiT zogierTi sasamarTlo saqmi-

sadmi. kanoni arbitraJze, amasTanave, adgens, rom tribunalma SeiZleba mosTxovos 

mxares, warudginos mtkicebuleba meore mxares an tribunals.195 tribunalma, agreT-

ve, SeiZleba moixmos mowmeebi da moiTxovos maTi dakiTxva,196 Tumca es iSviaTad xdeba 

saqarTveloSi.197 am procedurebis umravlesoba mxareebis an tribunalis mier aris 

gadasawyveti.198 mxareebs SeeZleboda saerTaSoriso advokatTa asociaciis wesebis 

(IBA-is wesebi) miReba mtkicebulebebis aRebaze saerTaSoriso arbitraJSi.199 

                                                                                                                                                         
naxmad, yvelaze didi jgufebi saqarTveloSi aris Semdegi: azerbaijanelebis – 6,5%, som-

xebis – 5,7% da rusebis – 1,5%. msoflio cnobari, zemoaRniSnuli sqolio 12.  
189  Model law, zemoaRniSnuli sqolio 105, 23-e, 25-e muxlebi; LoA, supra note 104, Arts. 30-31, 33. 
190  saerTaSoriso komerciuli arbitraJebis umravlesobaSi mxareebi moiTxoven davebis zepir 

garCevas. motaSami, zemoaRniSnuli sqolio 176, 128. Tumca tendencia inacvlebs farTo we-

rilobiTi wardgenebisaken da mokle mosmenebisaken. iqve.  
191  samoqalaqo samarTlis sistemebis umravlesobaSi upiratesobas ufro metad aZleven doku-

mentur mtkicebulebas, vidre mowmeTa Cvenebebs. ix. Nathan D. O’Malley, The Procedural Rules Go-
verning the Production of Documentary Evidence in International Arbitration – As Applied in Practice, 8 Law & 
Prac. Int’l Cts. & Tribunals 27, 27 (2009).  

192  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 32-e(1) muxli. 
193  iqve. 
194  rogorc praqtikuli sakiTxi, saarbitraJo forumebis umravlesobas eqneba sakuTari ga-

moyenebadi procesualuri normebi.  
195  iqve, 35-e(2)(a), (g.) muxli. 
196  iqve, 35-e(2)(b) muxli. es tribunalze orientirebuli midgoma ufro metad Seesabameba samo-

qalaqo samarTlis tradicias (saqarTvelos CaTvliT), rodesac sasamarTlo pirveli iRebs 
pasuxismgeblobas mowmeebis mowvevasa da dakiTxvaze. ufro detaluri informaciis misaRe-
bad zogadi samarTlisa da samoqalaqo samarTlis tradiciebs Soris arsebul gansxvavebeb-
ze, mtkicebulebis miRebisa da saerTaSoriso arbitraJis praqtikaSi saSualedo gzis gamo-
naxvis gaTvaliswinebiT, ix. motaSami, zemoaRniSnuli sqolio 176; Rolf Trittman and Boris Kaso-
lowsky, Taking Evidence in Arbitration Proceedings Between Common Law and Civil Law Traditions – The De-
velopment of a European Hybrid Standard for Arbitration Proceedings, 31 U.N.S.W.L.J. 330, 333 (2008). 

197  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 844, 131. 
198  UNCITRAL – gaerTianebuli erebis organizaciis saerTaSoriso savaWro kanonis Taobaze 

Seqmnili komisia aCvenebs, rom saerTaSoriso arbitraJis normebis umravlesoba specialu-
rad ar miuTiTebs mosmenis detalebze, rogorebicaa: brZaneba mowmis gamoZaxebaze, da-
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arbitraJze kanonis Tanaxmad, procesualuri moqmedebis daxurvisas arbitri da 

sxva monawileebi unda inaxavdnen informacias konfidencialurad.200 Semdeg kanonia 
garanti, Tu sxvagvarad ar aris SeTanxmebuli an gaTvaliswinebuli kanonSi, rom yve-

la dokumenti, mtkicebuleba da werilobiTi an zepiri gancxadebebi ar iqnes gamoq-

veynebuli an gamoyenebuli sxva sasamarTlo procesSi.201 es ar aris tipur kanonSi,202 

anu SeerTebul StatebSi203 konfidencialobis dacvam SeiZleba xeli Seuwyos mxareebs 
Soris arsebuli davis mogvarebas, ufro efeqtur praqtikas, stimuli misces doku-

mentebis ufro keTilsindisierad da srulyofilad wardgenas da daicvas monawilee-

bi zianisagan, rac SeiZleba gamowveul iqnes informaciis gasajaroebiT. Tumca kon-

fidencialobis dacva dakavSirebulia erTgvar xarjebTan, rogoricaa sazogadoeb-

riobis SezRuduli xelmisawvdomoba informaciaze. es dacva, saboloo jamSi, gamarT-

lebulia saqarTveloSi.  

 
z. saarbitraJo gadawyvetileba  

1. materialursamarTlebrivi normebi 

gansxvavebiT kerZo arbitraJze kanonisagan, romelic ar iZleoda araviTar re-

komendacias davis arsisaTvis gamoyenebad wesebze, kanoni arbitraJze moqmedebs ti-

puri kanonis Sesabamisad gadawyvetilebis misaRebad, mxarisaTvis Tavisuflebis mini-

Webis gaTvaliswinebiT, xolo tribunalis moqmedebis Tavisufleba iTvleba valdebu-

lebebis Seusruleblobad.204 gamoyenebadi samarTlis ararsebobis SemTxvevaSi, kanoni 

                                                                                                                                                         
kiTxvis procesebi an aqtebi mosmenis dawyebasa da dasrulebaze. UNCITRAL-is SeniSvnebis 
rekomendaciiT am wesebs wyvets tribunali mxareebTan SeTanxmebiT procesis adreul etap-
ze. UNCITRAL, Notes on Organizing Arbitral Proceedings (2012), 2012, <http://www.uncitral.org/ pdf/ english/ 
texts/arbitration/arb-notes/arb-notes-e.pdf>, (bolos Sesworda 2012 wels). 

199   IBA Rules on the Taking of Evidence in International Arbitration, International Bar Association (2010), <http:// 
www.ibanet.org/Document/Default.aspx?DocumentUid=68336C49-4106-46BF-A1C6-A8F0880444DC>, (bo-
los Sesworda 2015 wlis 23 Tebervals). IBA ar aris savaldebulo, Tumca farTodaa miRebu-
li. Georg von Segesser, The IBA Rules on the Taking of Evidence in International Arbitration: Revised Version, 
adopted by the International Bar Association on 29 May 2010, 28 ASA Bulletin 735 (2010); ix. agreTve 
tritmani da kasolovski, zemoaRniSnuli sqolio 199, 333 („IBA-s wesebi, Cveni gamocdile-
biT, ekuTvnoda TiTqmis yvela saerTaSoriso saarbitraJo process“).  

200  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 32-e (4) muxli.  
201  iqve, 32-e (5) muxli. kerZo arbitraJze kanonis sapirispirod, zemoaRniSnuli sqolio 68, 24-e, 

27-e muxlebi. am muxlSi argumentirebulia, rom specialuri teqstiT sasamarTloebs eZle-
vaT gancxadebis gakeTebis ufleba konfedencialobis dacvaze, rodesac aris sazogadoeb-
riobis interesi. cercvaZe, komentari, zemoaRniSnuli sqolio 84, 126.  

202  Tumca Tavis tipur kanonSi Serigebaze UNCITRAL-ma Seitana konfidencialobis dacva. UN-
CITRAL, Model Law on International Commercial Conciliation, art. 9 (2004), <http://www.uncitral.org/pdf/ 
english/texts/arbitration/ml-conc/03-90953_Ebook.pdf>, (bolos Sesworda 2015 wlis 23 Tebervals), 
(SemdgomSi – Serigeba). 

203  Amy J. Schmitz, Untangling the Privacy Paradox in Arbitration, 54 U. Kan. L. Rev. 1211, 1211 (2005-2006) 
(SemdgomSi – Smitci, konfidencialoba). 

204  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 36-e muxli; Model law, zemoaRniSnuli sqo-
lio 105, 28-e muxli. tipuri kanoni iyenebs sityvebs, – samarTlebrivi normebi, – riTac xaz-
gasmiT aRniSnavs, rom mxareebma SeiZleba moisurvon normebis SerCeva erTze meti samarT-
lebrivi sistemidan. Model law, analitikuri komentari, zemoaRniSnuli sqolio 114, 61-62, 4. 
saarbitraJo kanoni Tavdapirveli redaqciiT iyenebda ufro SezRudul termins – kanoni, – 
magram arbitraJze kanonis 2015 wlis Sesworebebma es termini SesabamisobaSi moiyvana ti-
pur kanonTan. arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 108, 1-li (13) muxli; 
kanoni arbitraJze, zemoaRniSnuli sqolio 1044, 36-e(1) muxli.  
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arbitraJze adgens, rom samarTali ganisazRvreba tribunalis mier. samwuxarod, ti-

puri kanonisagan gansxvavebiT, kanoni arbitraJze ar miuTiTebs tribunals, gadawyvi-

tos sindisierad da samarTlianad (ex aequo et bono) an megobruli SuamavlobiT (amiable 

compositeur),205 Tumca mihyveba tipuri kanonis miTiTebas, rom tribunali yovelTvis 

iTvaliswinebs kontraqtis pirobebs da Sesabamis savaWro wesrigsa da praqtikas,206 ma-

Sinac ki, rodesac mxareebis mier SerCeuli materialursamarTlebrivi kanoni ar iT-

valiswinebs samrewvelo vaWrobas da sabaJo samarTals.207  

 
2. saarbitraJo gadawyvetilebis miReba da Sinaarsi 

saarbitraJo gadawyvetilebis miRebis, formisa da Sesworebis sakiTxSi kanoni 

arbitraJze savsebiT icavs tipuri kanonis standartebs.208 saarbitraJo gadawyveti-

leba unda iyos werilobiTi formiT, xelmowerili umravlesobis mier, TariRisa da 

adgilis aRniSvniT da unda moicavdes mizezebs, romelTac efuZneba, Tu sxvagvarad 

ar aris SeTanxmebuli.209 sainteresoa aRiniSnos, rom kanons arbitraJze garkveviT 

Seaqvs Sesworeba gansxvavebul mosazrebebze.210 es aris sasargeblo biZgi safuZvliani 

gadawyvetilebis miRebisa da gaumjobesebuli gamWvirvalobis mimarTulebiT.  

 

3. sakiTxis mogvareba  

kanoni arbitraJze iZleva sakiTxis molaparakebebiT daregulirebis SesaZleb-

lobas.211 kanoni arbitraJze saSualebas aZlevs mxareebs, moagvaron TavianTi davebi, 
informacia miawodon tribunals da maTi moTxovnisas daregulirebis xelSekruleba 

gardaqmnan gadawyvetilebad.212 arbitraJis kanonis 2015 wlis Sesworebebma Secvala 
konversiis es procedura mxaris uflebidan versiiT, romelic moiTxovs tribunalis 

                                                 
205  Model law, zemoaRniSnuli sqolio 105, 28-e(3) muxli. arbitraJis gadawyvetilebebi, miRweu-

li sindisierad da samarTlebrivad, an megobruli SuamavlobiT, emyareba miukerZoeblo-
bisa da samarTlianobis zogad principebs, erovnul Tu saerTaSorisosamarTlebriv nor-
mebze yovelgvari miTiTebebis gareSe. Model law, ganmartebiTi baraTi, zemoaRniSnuli sqo-
lio 145, 40; Leon Trakman, Ex Aequo et Bono: Demystifying an Ancient Concept, 14 Chi. J. Int’l L. 621 (2007-
2008 (analyzing ex aequo et bono concept); Hong-lin Yu, Amiable Composition–A Learning Curve, 17 J. Int’l 
Arb. 79 (2000) (analyzing amiable compositeur concept). 

206  Tumca arbitraJze kanonSi SeiZleba ar iyos savaWro praqtika. gavixsenoT, rom arbitraJze 
kanonis iurisdiqcia aris ufro farTo, vidre tipuri kanonisa da moicavs davas nebismieri 
kerZo sakuTrebis uflebaze. kanoni arbitraJze, zemoaRniSnuli sqolio 104, 1-li(1) muxli.  

207  es aris gaurkvevlobis potenciuri are – SeiZleba konfliqti arsebobdes SerCeul mate-
rialursamarTlebriv kanonsa da savaWro praqtikas Soris. tipuri kanoni moicavs am for-
mulirebas, vinaidan is moiTxovs xelSewyobas saerTaSoriso komerciuli biznesisTvis. ka-
noni arbitraJze marTavs ufro farTo diapazonis saqmeebs.  

208  gadawyvetilebebisaTvis, sazogadod, moiTxoveba maJoritaruli sistema. kanoni arbitraJze, 
zemoaRniSnuli sqolio 1044, 37-e (1) muxli; Model law, zemoaRniSnuli sqolio 1055, 29-e muxli. 
tipuri kanonisagan gansxvavebiT, arbitris mxridan ikrZaleba Tavis Sekaveba. iqve, 37-e(2) 
muxli. es aris kerZo arbitraJze kanonis analogiuri. zemoaRniSnuli sqolio 688, 34-e muxli. 
qarTvel mosamarTleebs ara aqvT Tavis Sekavebis ufleba; saqarTvelos samoqalaqo sapro-
ceso kodeqsi, zemoaRniSnuli sqolio 108, 243-e muxli.  

209  Model law, zemoaRniSnuli sqolio 1055, 31-e muxli; kanoni arbitraJze, zemoaRniSnuli sqo-
lio 104, 39-e muxli. 

210  iqve, es Seesabameba samarTlebriv normebs qarTuli sasamarTloebisaTvis. saqarTvelos sa-
moqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 108, 27-e, 243-e, 247-e muxlebi. 

211  es aris tipuri kanonis analogiuri. Model law, zemoaRniSnuli sqolio 105, 30-e muxli.  
212  kanoni arbitraJze, zemoaRniSnuli sqolio 1044, 38-e muxli. 
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damowmebas.213 mxareebs SeuZliaT sakiTxis mogvareba nebismier dros sasamarTlo pro-

cesebis ganmavlobaSi da kanoni iZleva garantias, rom Sedegad miRebul gadawyveti-

lebas hqondes Zala da efeqti, rogoric nebismier sxva saarbitraJo gadawyvetile-

bas.214 es am gadawyvetilebas ayenebs sasamarTlo verdiqtis doneze, romlis aRsrule-

bac SeuZliaT qarTul sasamarTloebs. Cveulebrivad, or mxares Soris molaparakebe-

biT an mediaciiT miRweuli gadawyvetileba saqarTveloSi aris mxolod da mxolod 

kontraqti, romelic moiTxovs srulmasStabian sasamarTlo process.215  

 
 

T. regresuli moTxovna saarbitraJo gadawyvetilebis, aRiarebisa da 

aRsrulebis mimarT 

tipuri kanonis specifikuri midgoma regresuli moTxovnisadmi gadawyvetile-

bebis mimarT, aseve aRiarebisa da aRsrulebis mimarT daculia saarbitraJo kanonSi. 

es wesebi cdilobs, daabalansos samarTlebrivi interesi zedamxedvelobaSi arbit-

raluri interesis mimarT SezRudul sasamarTlo CarevaSi.216 pirveli nawili aris 

regresuli moTxovna gadawyvetilebis mimarT (ufro metad cnobilia rogorc „ga-

dawyvetilebis gauqmeba“ an „gadawyvetilebis anulireba“), xolo Semdegi nawili eT-

moba gadawyvetilebebis aRiarebasa da aRsrulebas.  

 
 

1. regresi gadawyvetilebis winaaRmdeg 

arbitraJze kanonis Tanaxmad, saarbitraJo gadawyvetileba ar aris gasaCivreba-

di, garda SezRuduli garemoebebisa. mxarisaTvis nebis darTva, advilad gaasaCivros 
saarbitraJo gadawyvetileba, arbitraJs waarTmevda erT-erT mTavar upiratesobas, 
anu davebis swrafi da ekonomikuri gadawyvetis saSualebas. amis Sesabamisad, arbit-

raJis kanoni iTvaliswinebs mxolod SezRudul safuZvlebs saarbitraJo gadawyveti-

lebis gasauqmeblad.217 yvelaze mniSvnelovania is, rom arcerT am safuZvelSi ar aris 

ganxiluli saqmis arsi.218 arbitraJis kanonis pirobebi tipuri kanonis kopirebaa erTi 
saintereso gamonaklisiT: arbitraJis kanoni, tipuri kanonisagan gansxvavebiT, ar mi-

uTiTebs, rom es piroba gamonaklisi wesia, romlis mixedviTac SeiZleba miiRwes gauq-

                                                 
213  ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, §(a)(a.g.). amiT kanoni arbitraJze ukeTes 

SesabamisobaSi modis tipuri kanonis 30-e muxlTan.  
214  iqve, 38-e(3) muxli. 
215  erTgvari asimetria arsebobs, erTi mxriv, mediaciiTa da molaparakebebiT da, meore mxriv, 

arbitraJiT miRweul gadawyvetilebebs Soris. vinaidan mxareebi, romlebic TavianT saqme-
ebs wyveten saarbitraJo procesis inicirebis Semdeg, sargebels iReben am daCqarebuli 
aRsrulebis samarTlebrivi reJimidan, arsebobs arbitraJSi CarTvis stimuli. UNICTRAL-is 
tipur kanonze damyarebuli mediaciis kanoni gamoricxavda saerTaSoriso komerciuli Se-
rigebis stimuls, vinaidan kanoni agreTve moicavs daCqarebuli aRsrulebis SesaZleblo-
bas SuamavlobiT miRweuli gadawyvetilebisaTvis. Serigeba, zemoaRniSnuli sqolio 205, me-
14 muxli da UNCITRAL-is tipuri kanonis miReba da gamoyeneba, 55, 87 (SeniSneT daCqarebuli 
aRsrulebis mizezebi). 

216  ix. binderi, zemoaRniSnuli sqolio 143, 377-378. 
217  gaugebaria, ra xdeba saqmesTan dakavSirebiT, rodesac saarbitraJo gadawyvetileba uqmdeba. 

jafariZe, zemoaRniSnuli sqolio 677, 240-241. Tavidan icilebs tribunali iurisdiqcias?  
218  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 42-e muxli.  
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meba.219 Sedegad, qarTuli sasamarTloebi ar arian SezRudulebi saarbitraJo gadawy-

vetilebis gauqmebaSi ise, rogorc iqnebodnen tipuri kanonis mixedviT. 

  
2. gadawyvetilebebis aRiareba da aRsruleba220  

erT-erTi yvelaze mniSvnelovani cvlileba saqarTvelos saarbitraJo sistemaSi 
aris gadawyvetilebebis aRiarebisa da aRsrulebis sferoSi. kerZo arbitraJze kano-

nis (LOPA) Zveli wesrigi uzrunvelyofda mxolod SezRudul miTiTebas sasamarTlo-

ebisTvis, romlebic ganixilavdenen pretenziebs gadawyvetilebis aRsrulebaze.221 sa-

samarTloebs SeeZloT aRsrulebis SeCereba mxolod gamousworebeli zianis Sesa-

ferxeblad da ar arsebobda araviTari saxelmwifo politika, romelic sasamarTlo-

ebs miscemda uflebamosilebas sazogadoebis interesebis dasacavad. ufro metic, ar 

iyo araviTari piroba ucxouri saarbitraJo gadawyvetilebebis aRsrulebisaTvis.222  
arbitraJis kanoniT saqarTvelo eTanxmeba mimdinare saerTaSoriso normebs. ga-

dawyvetilebebis aRiarebisa da aRsrulebis wesebTan  dakavSirebiT  is TiTqmis sity-

vasityviT misdevs tipur kanons.223 aq aris ori tipis safuZveli, ris mixedviTac sasa-

marTlom SeiZleba uari Tqvas aRiarebaze an aRsrulebaze — erTi, romelic mxarem un-

da wamoWras da meore, romelic SeiZleba mxarem an sasamarTlom wamoWras, ex officio (Ta-

namdebobisagan damoukideblad). es safuZvlebi, erTi gamonaklisiT, igivea, rac reg-

resis wesebSi gadawyvetilebis mimarT. mxareze damokidebuli safuZvlebi uarisTvis 
aris Semdegi: 

                                                 
219  Model law, zemoaRniSnuli sqolio 105, 34-e muxli. arbitraJis kanonze 2015 wlis SesworebebiT 

Seecadnen, gamoesworebinaT es nakli Semdegi teqstis damatebiT 42-e(1) muxlisadmi: „am kanonis 
farglebSi erTaderTi procesualuri saSualebaa arbitraJis gadawyvetilebis winaaRmdeg 
gadawyvetilebis gauqmeba, rasac SeiZleba adgili hqondes am muxlis me-2-me-5 punqtebis Sesa-
bamisad“. arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 108108, 1-li(17)(1) muxli. 
Sesworebebis ganmartebiTi baraTi gamoxatavs tipur kanonTan harmonirebis tendencias, 
magram Semdeg imeorebs specialur teqsts, rom es muxli aris eqskluziuri saSualeba ar-
bitraJis kanonis farglebSi. ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, §(a)(a.g.). Tumca 
arbitraJis kanonis farglebs gareT ar aris araviTari aSkara saSualeba, es teqsti ar aferxebs 
alternativas. aRsaniSnavia, agreTve, rom tipuri kanonis gamoyenebadi saTauri adgens: „gan-
cxadebas gauqmebaze, rogorc eqskluziuri moTxovnis uflebaze saarbitraJo gadawyveti-
lebis winaaRmdeg (damatebulia xazgasma)“, maSin, rodesac arbitraJze kanonis 42-e muxlis 
gadarqmeuli saTauria, ubralod, Semdegi: „saarbitraJo gadawyvetilebis gauqmeba“. Model law, 
zemoaRniSnuli sqolio 105, 34-e muxli; kanoni arbitraJze, zemoaRniSnuli sqolio 104, 42-e 
muxli.  

220  saqarTveloSi ar ganasxvaveben aRiarebasa da aRsrulebas. cercvaZe, komentari, zemoaRniS-
nuli sqolio 84, 175. tipuri kanonis SemmuSaveblebs sjerodaT, rom gansxvaveba mniSvnelovani 
iyo Teoriuli da praqtikuli miznebisaTvis. Teoriulad saarbitraJo gadawyvetilebis 
aRiarebas aqvs abstraqtuli samarTlebrivi Sedegi, radgan Cndeba avtomaturad, mxaris moT-
xovnis gareSe. ix. U.N. Comm’n on Int’l Trade Law Working Group on Int’l Contract Pracs., Rep. on the Work of 
its Seventh Session, 146, U.N. Doc A/CN.9/246 (1984). praqtikulad, saarbitraJo gadawyvetilebis aRi-
areba SeiZleba sasargeblo iyos „res-iudikatasTvis“ (gadawyvetili saqmis ganmeorebiT 
ganxilvaze miuReblobis principi) sxva forumSi, romelic ar ukavSirdeba aRsrulebas. Model 
law, analitikuri komentari, zemoaRniSnuli sqolio 114 at 76 4. aRiareba aris deklaraciuli 
aqti, maSin, rodesac aRsruleba moiTxovs Sesrulebis funqcias. 

221  jafariZe, zemoaRniSnuli sqolio 67, 232. 
222  iqve, saqarTvelos uzenaes sasamarTlos ar surda niu-iorkis konvenciis gamoyeneba, sanam mi-

iRebda kanons arbitraJze. 2000—2007 wlebidan iSviaTad miuTiTebda konvenciaze. Tsertsvadze, 
Commentary, zemoaRniSnuli sqolio 84, 181. 

223  Model law, zemoaRniSnuli sqolio 105, 35-e-36-e muxlebi. 
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• mxares saarbitraJo SeTanxmebaze aklda uflebamosileba da unarianoba;224  

• xelSekruleba  ar  aris  iuridiuli  Zalis  mqone  maregulirebeli  kanonis  mi-

xedviT;225  

• mxares ar miewoda saTanado informacia arbitris an sasamarTlo procesis da-
niSvnaze, an sxva sapatio mizeziT mxarem ver SeZlo monawileobis miReba;226  

• saarbitraJo  gadawyvetileba  agvarebs davas,  magram  ara  saarbitraJo  xelSek-
rulebis pirobebSi an farglebSi;227  

• tribunalis Semadgenloba an procesi ar Seesabameboda saarbitraJo xelSekru-
lebas an kanons arbitraJze xelSekrulebis ararsebobis SemTxvevaSi;228 an 

• gadawyvetileba ar Sevida ZalaSi an gauqmda, an SeCerda im qveynis sasamarTlo-
ebis mier, sadac iyo igi gamotanili.229  

                                                 
224  sruli personaluri uflebamosileba da unarianoba miiRweva 18 wlis asakSi, anu, rodesac 

piri qorwindeba. saqarTvelos samoqalaqo kodeqsi, zemoaRniSnuli sqolio 111, me-12 mux-
li. 2004 wels saqarTvelos uzenaesma sasamarTlom ganixila instituciuri potencialis 
sakiTxi niu-iorkis konvenciis analogiuri wesebis mixedviT, V (1)(a) muxli. sasamarTlom 
neba darTo londonis saarbitraJo gadawyvetilebis aRiarebas da aRsrulebas, rac adgen-
da, rom qarTuli kompaniis warmomadgenels hqonda iuridiuli uflebamosileba xelSek-
rulebis dadebaze, miuxedavad imisa, rom saqarTvelos mTavroba flobda sakontrolo pa-
kets kompaniaSi da ar hqonda xelmowera xelSekrulebaze. R.L., Ltd. v. JSC Z. Factory, case a-204-
sh-43-03 (2004), <www.supremecourt.ge>, (araoficialuri Targmani xelmisawvdomia: <http:// 
www.newyorkconvention1958.org/index.php?lvl=more_results&look_ALL=1&user_query=*&autolevel1=1&juri
sdiction=92>) (bolos nanaxia 2015 wlis 23 Tebervals).  

225  es punqti icavs sasamarTlos, rogorc xelSekrulebis safuZvlianobis ukanaskneli arbit-
ris, uflebas, miuxedavad arbitraJze kanonis kompetencia-kompetenciis doqtrinisa. 2009 
wels sqarTvelos uzenaesma sasamarTlom neba darTo ruseTis saarbitraJo gadawyvetile-
bis aRiarebasa da aRsrulebas, romlis mixedviT uaryofili iyo qarTveli respondentis 
pretenzia, rom xelSekruleba ar iyo iuridiuli Zalis mqone rusuli kanonis Tanaxmad. 
S.F.M., LLC v. baTumis meria, saqme a-471-sh-21-09 (2009), <www.supremecourt.ge>, (araoficialuri 
Targmani xelmisawvdomia: http://www.newyorkconvention1958.org/ index.php?lvl=more_results&look_ 
ALL= 1&user_query=*&autolevel1=1&jurisdiction=92 (bolos nanaxia 2015 wlis 23 Tebervals). 

226  uzenaes sasamarTloSi saarbitraJo kanonis mixedviT sasamarTlo saqme iyo qarTveli res-
pondentis winaaRmdeg, romelic acxadebda pretenzias latviis arbitraJis Setyobinebis miu-
Reblobis gamo. JSC “P” v “L” LLC, case a-492-sh-11-2012 (2012), <www.supremecourt.ge>, <http:// www. 
newyorkconvention1958.org/index.php?lvl=more_results&look_ALL=1&user_query=*&autolevel1=1&jurisdiction=9
2> (bolos nanaxia 2015 wlis 23 Tebervals). ix., agreTve, S.F.M., LLC v. baTumis meria, zemoaR-
niSnuli sqolio 228228 (sadac Cans, rom tribunalma gaatara yvela SesaZlo RonisZieba respon-
dentis monawileobis miRebis sagarantiod). 2003 wels sasamarTlom uaryo ukrainis saar-
bitraJo gadawyvetileba Setyobinebis miuReblobis mizeziT da miuTiTa niu-iorkis konven-
ciis V(1)(b) muxlze, romelic iyenebs imave teqsts, rasac kanoni arbitraJze. kievis (…) insti-
tuti v „M“, Tbilisis samrewvelo-teqnologiuri instituti, saqme 3a-17-02, 2003, ix. <www. sup-
remecourt.ge> (araoficialuri Targmani xelmisawvdomia: <http://www. newyork convention1958.org/ 
index.php?lvl=more_results&look_ALL=1&user_query=*&autolevel1=1&jurisdiction=92> (bolos nanaxia 2015 
wlis 23 Tebervals) (ar moipoveboda dokumenti, romelic adasturebs, rom respondenti in-
formirebuli iyo procesebze).  

227  ix. JSC “P” v “L” LLC, saqme a-492-sh-11-2012 (2012), (romelic adgens, rom latviis gadawyvetileba 
iyo ganxorcielebadi da ar moicavda davebs saarbitraJo xelSekrulebis farglebs gareT.)  

228  ix. R.L., Ltd. v. JSC Z. Factory, saqme a-204-sh-43-03 (2004), (sadac Cans, rom respondentma uari ga-
nacxada arbitris daniSvnis uflebaze da amitom ar SeeZlo sarCelis Setana tribunalis 
Semadgenlobis Taobaze). 

229  kanoni arbitraJze, zemoaRniSnuli sqolio 104 45(a) muxli. kanoni arbitraJze Riad tovebs 
sasamarTlos moqmedebis Tavisuflebis SesaZleblobas kanonis aRsrulebis proceduraSi, 
sadac gadawyvetileba iyo gauqmebuli arbitraJis qveyanaSi. arbitraJze kanonis teqsti ad-
gens, rom, Tu mxare amas daamtkicebs, maSin sasamarTlom SeiZleba uari Tqvas gadawyvetile-
bis aRiarebasa da aRsrulebaze.  
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mxarem, romelic davobs aRiarebasa da aRsrulebaze, unda wamoWras da daamtki-

cos es argumentebi.  
mxares an sasamarTlos, Tanamdebobisagan damoukideblad, SeuZlia wamoayenos gan-

meorebiT nebismieri safuZveli uarisaTvis. aq ar aris mkafio mtkicebulebis tvirTi, 
magram Tu am pirobebidan sasamarTlo aRmoaCens romelime maTgans, gadawyvetileba au-

cileblad iqneba arasrulyofili. es safuZvlebi mniSvnelovania arbitraJis dawesebu-

lebisa da saxelmwifosaTvis:230 davis ZiriTadi sakiTxi saqarTvelos arbitraJis kanoniT 

ver gvardeba,231 an gadawyvetileba ewinaaRmdegeba saxelmwifoebriv politikas.232  
iseve, rogorc gauqmebis proceduris SemTxvevaSi, arbitraJis kanonSi gamoto-

vebulia tipuri kanonis gansakuTrebuli teqsti aRiarebisa da aRsrulebisaTvis. 

kvlavac Cans, rom kanonis SemmuSaveblebs surdaT, sasamarTlosTvis miecaT moqmede-

bis ufro farTo Tavisufleba am gancxadebebis gadaxedvaSi. es gasagebia saqarTve-

los problemuri arbitraJis istoriis pirobebSi, ramdenadac sasamarTloebi aras-

worad iyeneben moqmedebis Tavisuflebas.  

 
3. gaurkvevloba or nawils Soris  

zemoaRniSnul or nawils aqvs TiTqmis identuri safuZvlebi saarbitraJo ga-

dawyvetilebebis gauqmebisaTvis an maT aRiarebasa da aRsrulebaze uaris TqmisTvis. 

Sedegad, gadawyvetilebis gauqmebis nawili SeiZleba mogveCvenos gadaWarbebulad,233 
magram gancxadeba gauqmebaze SeiZleba gakeTdes mxolod im qveyanaSi, sadac saarbit-

raJo gadawyvetileba iyo gamotanili.234 gadawyvetilebis gauqmeba saSualebas aZlevs 
mxareebs, pretenzia ganacxadon gadawyvetilebaze im qveynis kanonis Tanaxmad, sadac 

iyo igi miRebuli, miuxedavad im adgilisa, sadac misi aRsrulebaa gansazRvruli;235 

meore mxriv, gancxadeba aRsrulebaze SeiZleba gakeTdes nebismier qveyanaSi.236 tipu-

ri kanoni daproeqtebuli iyo specifikurad saerTaSoriso arbitraJisaTvis da am 
konteqstSi logikuria ori gancalkevebuli pirobis gaTvaliswineba, ramdenadac isi-

ni xSirad gvxvdeba sxvadasxva qveyanaSi.  

sapirispirod, arbitraJis kanoni vrceldeba orive – Sida da saerTaSoriso – ar-

bitraJze237 da erTgvari gaurkvevlobaa imis Taobaze, Tu rogor ukavSirdeba erTma-

                                                 
230  binderi, zemoaRniSnuli sqolio 143, 383. 
231  gaixseneT sakiTxis saarbitraJo wesiT ganxilvisaTvis arbitraJis kanonSi arsebuli gaur-

kveveli standartebiT gamowveuli potenciuri problema: aris dava kerZo xasiaTis? kanoni 
arbitraJze, zemoaRniSnuli sqolio 1044, 1-li(2) muxli. 

232  iqve, 45-e(1) (b) muxli.  
233  orives erTdroulad arsebobam Sidasaxelmwifoebrivi arbitrJisTvis SeiZleba gamoiwvios 

ormagi kontrolis problema – ori SesaZlebloba – samarTlebrivi ganxilvis ori SesaZ-
lebloba erTsa da imave safuZvelze. ix. Renaud Sorieul, The Influence of the New York Convention on 
the UNCITRAL Model Law on International Commercial Arbitration, 2 Disp. Resol. Int’l 2735 (2008). zo-
gadad, sakiTxebisaTvis proceduris gauqmebis Sesaxeb ix. Albert Jan van den Berg, Should the Set-
ting Aside of the Arbitral Award be Abolished?, 29 ICSID Review 2014, 263 .  

234  Model law, ganmartebiTi SeniSvna, zemoaRniSnuli sqolio 145, 48. 
235  U.N. Secretary-General, Possible Features of a Model Law on International Commercial Arbitration, ¶ 111 

(1981) U.N. Doc. A/CN.9/207 (1981) (SemdgomSi — 1981 UNCITRAL-is angariSi). 
236  iqve, UNCITRAL Guide on the Convention on Recognition and Enforcement of Foreign Arbitral Awards, Rep. 

of the U.N. Comm’n on Int’l Trade L. on Its Forty-Seventh Session, 15 (Oct. 2014), U.N. Doc. A/CN.9/814.  
   es agreTve dadasturebulia SeerTebul StatebSi. ix. Alghanim Y.A., Sons, W.L.L. v. Toys “R” Us, 

Inc., 126 F.3d 15 (2d Cir. 1997). 
237  saxelmwifoebis raodenobis TiTqmis naxevarma tipuri kanoni miiRo rogorc Sida, ise saer-

TaSoriso arbitraJisaTvis. binderi, zemoaRniSnuli SeniSvna №143, 27.  
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neTs es ori piroba Sidasaxelmwifoebriv konteqstSi. Tbilisis saapelacio sasamarT-

loSi iyo saqme, sadac sasamarTlom ver aRmoaCina sajaro wesrigis raime darRveva da 

aRasrula gadawyvetileba.238 aRsrulebis Semdeg mopasuxeebma waradgines gancxadeba 
gadawyvetilebis gauqmebaze imave sasamarTloSi. sasamarTlom ganixila gancxadeba 
gauqmebaze da daadgina, rom gadawyvetilebis sajarimo sanqciiT darRveuli iyo sa-

jaro wesrigi da nawilobriv Seicvala igi.239 mopasuxes realurad mieca meore Sansi, 
miuxedavad imisa, rom sasamarTlos pirveli gadawyvetileba aRiarebasa da aRsrule-

baze iyo saboloo da ar eqvemdebareboda gasaCivrebas.240 es aSkarad Zirs uTxris das-

rulebulobis princips. 

am da sxva saqmeebisadmi sapasuxod arbitraJis kanons 2015 wlis SesworebebSi ga-

uqmebis pirobebTan dakavSirebiT daemata qvepunqti, romelic sasamarTloebs miuTi-

Tebs, uari Tqvan sarCelze, Tu gauqmebisaTvis moTxovnili safuZvlebi iqneba igive, 

rac uaryofili iyo adreul sarCelSi aRiarebasa da aRsrulebaze uarisTvis.241 para-

lelurad, aRiarebisa da aRsrulebis pirobebze damatebuli iyo qvepunqti, romelic 
gamoricxavda warumatebel sarCelebs, gakeTebuls sasamarTlo procesebis gauqmebis 

win.242 Tumca Res judicata (ZalaSi Sesuli sasamarTlo gadawyvetileba) scildeba am sta-

tiis farglebs, igi SeiZleba miuTiTebdes iuridiul gaurkvevlobaze, rom arbitraJ-

ze kanoni moiTxovs Sesworebas, raTa sasamarTloebisTvis iqnes gaTvaliswinebuli 
specifikuri gamoricxvebis sakiTxi.  

 
4. saerTaSoriso arbitraJis gadawyvetilebebi 

saerTaSoriso arbitraJTan dakavSirebiT arbitraJze kanonis miRebam saqarTve-

lo srul SesabamisobaSi moiyvana niu-iorkis konvenciis moTxovnebTan.243 niu-iorkis 
konvencia uzrunvelyofs mTavar saerTaSoriso sistemas ucxo qveynebis arbitraJis 
gadawyvetilebebis aRqmisa da aRsrulebisaTvis. es konvencia miRebuli iyo gaerTia-

nebuli erebis mfarvelobis qveS, sanam Seiqmneboda UNCITRAL. saqarTveloSi igi 

ZalaSi Sevida 1994 wlis 31 agvistos.244 140-ze metma qveyanam moaxdina xelSekrulebis 
ratificireba, maT Soris saqarTvelos yvela mTavarma savaWro partniorma.  

niu-iorkis konvenciis Tanaxmad, saqarTvelom unda aRasrulos ucxoeTis saar-

bitraJo gadawyvetilebebi, magram sanam miiRebdnen axal kanons arbitraJze, ar arse-

bobda aRsrulebis araviTari srulyofili meTodi. axla, rodesac kanoni arbitraJze 
Sevida ZalaSi, ukve arsebobs samarTlebrivi sistema aRsrulebis procesisTvis. ro-

                                                 
238  Tbilisis saapelacio sasamarTlos saqme № 2B/1262-11, (4.05.2011). 
239  Tbilisis saapelacio sasamarTlos saqme № 2B/1638-11, (12.07.2011).  
240  saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 108, 356-e21(6) muxli; 

ix., agreTve, jafariZe s., zemoaRniSnuli sqolio 677, 241-42 (ganixilavs saqarTvelos uzena-
esi sasamarTlos gadawyvetilebas, romelic mxars uWers sasamarTlos qveda instanciis 
mier gauqmebaze miRebuli gadawyvetilebis saboloo anu daskvniT xasiaTs).  

241  arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 108, 1-li (17) muxli; kanoni arbit-
raJze, zemoaRniSnuli sqolio 104, 42-e(5) muxli. ganmartebiTi baraTi miuTiTebs, rom kano-
nis SemmuSaveblebi cdilobdnen, xeli SeeSalaT saapelacio sasamarTloebisTvis, rom aRar 
gaegrZelebinaT „urTierTsawinaaRmdego gadawyvetilebebis miReba erTsa da imave safuZ-
velze“. ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, §(a) (a.g.). 

242  arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 107108, 1-li (20) muxli; kanoni ar-
bitraJze, zemoaRniSnuli sqolio 104104, 45-e (2) muxli. 

243  niu-iorkis konvencia, zemoaRniSnuli sqolio 9. 
244  iqve, statusi, konvencia ucxouri saarbitraJo gadawyvetilebebis aRiarebasa da aRsrulebaze, 

<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html> (bolos nanaxia 2015 
wlis 23 Tebervals). 
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gorc 44-e muxli adgens, „arbitraJis gadawyvetileba, miuxedavad imisa, Tu romel 

qveyanaSia igi miRebuli, aRiarebul iqneba rogorc savaldebulo Zalis mqone da ... 

aRsrulebaSi iqneba moyvanili“...245 es konvencia da masTan dakavSirebuli saerTaSo-

riso aRsrulebis reJimi aris erT-erTi mTavari mizezi, Tu ratom aZleven saerTaSo-

riso biznesebi upiratesobas arbitraJs samoqalaqo sasamarTlo procesTan Sedare-

biT.246 davebis SemTxvevaSi, isini SeiZleba garantirebulebi iyvnen, rom gadawyveti-

leba aRsruldeba TiTqmis msoflios nebismier adgilas. axla, rodesac saqarTvelo 
am aRsrulebis sistemis nawilia, saerTaSoriso biznesebi ufro moiwadineben investi-

ciebis ganxorcielebas saqarTveloSi. irkveva, rom saqarTvelos uzenaes sasamar-

Tlos surs, aRasrulos ucxouri saarbitraJo gadawyvetilebebi arbitraJze kanoni-

sa da niu-iorkis konvenciis mixedviT, Tumca man daamata moTxovna (im kanonebis sapi-

rispirod): ganmcxadebelma mxarem unda warmoadginos mtkicebuleba, rom gadawyveti-

leba ar iyo winaswar aRsrulebuli qveyanaSi, sadac Catarda arbitraJi.247  
 

 
5. sajaro wesrigi 

qarTulma sasamarTlom SeiZleba gaauqmos an uari Tqvas gadawyvetilebis cnoba-

sa da aRsrulebaze, Tu igi ewinaaRmdegeba sajaro wesrigs,248 Tumca es termini ar 
aris gansazRvruli. tipuri kanonis SemmuSaveblebma daadgines, rom sazogadoebrivi 
wesrigi faravs „kanonisa da samarTlis fundamentur principebs materialuri da 

proceduruli mimarTulebiT.“249 aris agreTve konsensusi, rom damatebiTi SeniSvnebi 

unda gakeTdes ekonomikurad yvelaze gamousworebel SemTxvevebSi.250  

                                                 
245  kanoni arbitraJze, zemoaRniSnuli sqolio 104104, 44-e muxli. 
246  ix. Loukas Mistelis, International Arbitration – Corporate Attitudes and Practices–12 Perceptions Tested: Myths, Data 

and Analysis Research Report, 15 Am. Rev. Int’l Arb. 525, 538 (2004). (sapirispirod, sasamarTlo procesis 
gadawyvetilebebis aRsruleba saerTaSoriso arenaze Zalze rTulia. axali konvencia sasa-
marTlo xelSekrulebebis arCevanze iTvaliswinebs damatebiTi SeniSvnebis arCevanis cnobasa 
da aRsrulebas, da Sedegian gadawyvetilebebs xelmomweri qveynebis komerciul davebSi. The 
Hague Convention on Choice of Court Agreements, Hague Conference on Private International Law, June 30, 2005, 44 
I.L.M. 1294, <http://www.hcch.net/ index_en.php?act= conventions. text& cid=98> (bolos nanaxia 2015 wlis 19 
oqtombers). magram konvenciis moqmedebis areali aris SezRuduli – mxolod meqsikam da am 
bolo dros evrokavSirma (evrokavSiris wevrma qveynebma, daniis gamoklebiT) moaxdines misi 
ratificireba da igi ZalaSi Sevida 2015 wlis 1 oqtombers. ix. Press Release European Union Press Re-
lease, 432/15, Council of the European Union, Justice and Home Affairs (June 11, 2015), <http://www. consi-
lium.europa.eu/en/press/press-releases/2015/06/11-hague-convention/> (bolos Sesworda 2015 wlis 8 ivliss).  

247  ix. Sophie Tkemaladze & Inga Kacevska, Procedure and Documents Under Articles III and IV of New York 
Convention on Recognition and Enforcement of Arbitral Awards: Comparative Practice of Latvia and Georgia, 1 
Eurasian Multidisciplinary Forum 7 (citirebulia: saqme §a-548-sh-10-11 da saqme §a-3573-sh-73-2012. 
orive saqme xelmisawvdomia: www.supremecourt.ge), (SemdgomSi – tyemalaZe s., procedura). es 
damatebiTi mtkiceba an ormagi nebarTva ucxouri sasamarTlos gadawyvetilebis Sesrule-
baze gauqmda niu-iorkis konvenciiT. Albert Jan van den Berg, The New York Convention of 1958: An 
Overview, International Council for Commercial Arbitration 17, <http://www.arbitrationicca. org/ media/ 
0/12125884227980/new_york_convention_of_1958_overview.pdf> (bolos nanaxia 2015 wlis 23 Teber-
vals). tyemalZe Tvlis, rom es praqtika uaryofiTad imoqmedebs saqarTvelos saerTaSo-
riso reputaciaze, iqve, 8.  

248  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 42-e(1) (b) (b.b.); 45-e(1) (b) (b.b.) muxlebi. 
249  U.N. Comm’n on Int’l Trade L., Rep. on the Work of its Eighteenth Session, 297, U.N. Doc. A/40/17 (1985) 

(SemdgomSi – gaeros 1985 wlis moxseneba). aq Cans konsensusi, rom gamoricxva sajaro wesri-
gis safuZvelze vrceldeba oriveze – procesualur da materialur samarTalze, rac ga-
momdinareobs farTo samoqalaqo kanonis sajaro wesrigis koncefciidan da ara ufro viw-
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arbitraJze kanonamde saqarTveloSi samarTlebrivi praqtika arbitraJTan mi-

marTebiT izRudeboda sajaro wesrigis sakiTxebiT.251 dRes es damatebiTi SeniSvna 

gaxda qarTuli saarbitraJo landSaftis mniSvnelovani nawili. qarTuli sasamar-

Tloebi xSirad auqmeben an cvlian gadawyvetilebebs sajaro wesrigis safuZvlebze. 
sajaro wesrigis yvelaze gavrcelebuli sakiTxi saqarTveloSi wamoiWreba saxelSek-

rulebo jarimebidan maRali saprocento ganakveTis formiT.252 erT SemTxvevaSi 

Tbilisis saapelacio sasamarTlom daadgina, rom gadawyvetileba ewinaaRmdegeboda 

sajaro wesrigs, sadac is Seicavda jarimebis 5-6%-ze mets wliurad.253 cnobasa da 
aRsrulebaze uaris Tqmis nacvlad sasamarTlom cno da aRasrula gadawyvetilebis 

nawili, Seamcira ra sajarimo sanqcia 40%-iT.254 sxva kreditoris sajarimo procentis 
SemTxvevaSi Tbilisis saapelacio sasamarTlom daawesa didi jarima sajaro wesrigis 

sapirispirod da gadawyvetileba gadaanawila sam sxvadasxva mopasuxes Soris.255  

am praqtikasTan dakavSirebiT ori problemaa: pirveli – ver xerxdeba qarTuli 

sajaro wesrigis gansazRvra arbitraJTan dakavSirebiT. yovelgvari axsna-ganmarte-

bis gareSe sasamarTloebi Tvlian, rom sajarimo procentze saqarTvelos kanonis 

nebismieri darRveva aris sajaro wesrigis darRveva arbitraJze kanonis mixedviT; 

meore problemaa arauflebamosili sasamarTlo dacva sajaro wesrigis darRvevisas. 
ukeTes SemTxvevaSi gaugebaria gadawyvetilebis Secvlaze uflebamosileba mimdinare 

sasamarTlo praqtikaSi.256 arbitraJze kanonis Tanaxmad, sasamarTloebi uflebamo-

silni arian, uari Tqvan gadawyvetilebis cnobasa da aRsrulebaze, Tu gadawyveti-

lebiT irRveva sajaro wesrigi, magram ara aqvT ufleba, Secvalon igi. am samarTleb-

rivi moqnilobis sasargeblod erT-erTi samarTlebrivi organizacia amtkicebda sa-

                                                                                                                                                         
ro saerTo samarTlidan. iqve, 296-297; Fernando Mantilla-Serrano, Towards a Transnational Procedural 
Public Policy, 20 Arb. Int’l 333, 334 (2004).  

250  yvelaze metad kotirebuli axsna aris saqmidan: Parsons & Whittmore Overseas Co., Inc. v. Societe 
Generale de l’Industrie du Papier RAKTA and Bank of America, sadac sasamarTlom daadgina, rom, niu-
iorkis konvenciis Tanaxmad, ucxouri saarbitraJo gadawyvetileba sajaro wesrigis gamo 
SeiZleba uaryofil iqnes „mxolod iq, sadac misi aRsruleba daarRvevda im Statis (saxel-
mwifos) moralisa da samarTlianobis yvelaze ZiriTad cnebebs, sadac mdebareobs sasa-
marTlo“. 508 F. 2d 969, 974 (2d Cir., 1974). iqve. 

251  saarbitraJo gadawyvetilebebis sasamarTlo praqtikis mimoxilvisaTvis kanoni kerZo arbit-
raJze (zemoaRniSnuli sqolio 68) ar Seicavda Sesworebas sajaro wesrigze. sabWoTa sistemas 
aseve ar hqonda saarbitraJo gadawyvetilebebis aRsrulebis realuri gamocdileba, vinaidan 
sabWoTa sawarmoebi nebayoflobiT asrulebdnen gadawyvetilebebis umravlesobas. ix. Vesselina 
Shaleva, The Public Policy Exception to the Recognition and Enforcement of Arbitral Awards in the Theory and 
Jurisprudence of the Central and East European States and Russia, 19 Arb. Int’l 67, 79-85 (2003). 

252  Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 669.  
253  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 7777, 205 (citirebulia: Tbilisis saapelacio 

sasamarTlos masalebi da Tbilisis saapelacio sasamarTlos saqme № 2B/1452-11 (22.06.2011). 
254  iqve, ix. agreTve Tkemaladze, New Law, zemoaRniSnuli sqolio 73, 669 (citirebulia: bazisbanki 

kapanaZis winaaRmdeg, Tbilisis saapelacio sasamarTlos saqme №2B/1604-11 (31.05.2011). (sa-
samarTlom jarimis ganakveTi dReSi 0,1% gadaWarbebulad CaTvala da Seamcira 2%-amde TveSi). 
sawinaaRmdegoa saqme Contra Inter Maritime Management SA v. Russin & Vecchi, Bundesgericht [BGer][Federal 
Supreme Court] Jan. 8, 1995, XXII Y.B. Comm. Arb. 789 (1997)(Switz). misi daskvniT, ar aris aucilebeli, 
saarbitraJo gadawyvetileba, romliTac iTvleba, rom darRveulia Sveicariis kanoni kom-
poziciuri procentebis akrZalvaze, moicavdes sajaro wesrigis darRvevas. 

255  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 206 (citireba Tbilisis saapelacio sasa-
marTlos saqmis № 2B/2828-10 (26.11.2010)). 

256  saqarTvelos kanoni samoqalaqo saqmeebSi nebas rTavs qarTul sasamarTloebs, Seamciron 
gadaWarbebuli sajarimo procenti, magram ara aucileblad saarbitraJo gadawyvetilebebis 
mimoxilvisas. saqarTvelos samoqalaqo kodeqsi, zemoaRniSnuli sqolio 111, 420-e muxli, 356. 
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jaro wesrigis gamonaklisTan mimarTebiT. 257 Tumca amisTvis tipuri kanoniT an ar-

bitraJis kanoniT ar aris naTlad gamoxatuli uflebamosileba.258 
saerTaSoriso konteqstSi saqarTvelos uzenaesma sasamarTlom gaiTvaliswina 

sazogadoebrivi wesrigis gamonaklisoba latviis saarbitraJo gadawyvetilebis aR-

srulebaze peticiasTan dakavSirebiT. sasamarTlom daadgina, rom `sajaro wesrigi 

fundamenturi principia samoqalaqo kodeqsiT marTul urTierTobebSi~.259 sasamarT-

lom gaaanaliza, latviis gadawyvetilebiT irRveoda Tu ara samoqalaqo kodeqsis pi-

roba, romelic zRudavs kreditoris im Tanxis garantirebul anazRaurebas, romelic 
realizebulia mevalis qonebis gayidvaSi. man daadgina, rom gadawyvetileba ar ewina-

aRmdegeboda mevalis dacvas saqarTvelos samoqalaqo kodeqsiT da amitom rTavda 

cnobisa da aRsrulebis nebas.260 Tumca sasamarTlos araoficialuri gancxadeba iyo 
SezRuduli: igi gamoxatavda nebas, rom samoqalaqo kodeqsis darRveva avtomaturad 

iqneboda sajaro wesrigis darRveva.  
aseTi pozicia iqneboda sapirispiro saerTaSoriso konsensusisa, rom saarbit-

raJo gadawyvetilebis Sedegi SeiZleba iyos aRmasrulebeli qveynis erovnuli kanone-
bis darRveva, magram ara aucileblad im qveynis sajaro wesrigisa niu-iorkis konven-

ciisa da tipuri kanonis mixedviT.261 am saerTaSoriso normebiT sasamarTlom unda Ca-
ataros meore donis analizi imis dasadgenad, erovnuli kanonis darRveva iyo Tu ara 

ZiriTadi moralisa da samarTlianobis darRvevis donisa.262 magaliTad, Sveicariis 
sasamarTlom daadgina, rom ucxouri saarbitraJo gadawyvetileba, romelic moicav-
da kompoziciuri procentis akrZalvaze Sveicariis kanonis darRvevas, aucileblad 

ar iyo sajaro wesrigis darRveva.263 saqarTvelos uzenaesma sasamarTlom daadgina, 
rom gadawyvetilebaSi ar irRveoda saqarTvelos kanoni, amitom mas ar mouwia meore 
donis analizis Catareba. SesaZlebelia, rom im gansakuTrebuli mevalis dacvis piro-
ba moicavdes saqarTvelos sajaro wesrigs, magram amas dasWirdeboda gaanalizeba da 
axsna. mniSvnelovania, rom sasamarTlo aanalizebs sajaro wesrigis gamonaklisobis 
sazRvrebs da saWiro Sedegebis misaRebad iyenebs Sesabamis meTodologias.  

 

                                                 
257  New Delhi Conference, Final Report on Public Policy as a Bar to Enforcement of International Arbitral Awards, 

Int’l Law Assoc. Rec. 1(h) (2002).  
258  kerZo arbitraJze kanonis mixedviT, sasamarTloebs SeeZloT, SeecvalaT gadawyvetilebebi 

da es SeiZleba iyos praqtikis dasawyisi. kanoni kerZo arbitraJze, zemoaRniSnuli sqolio 
6868, 43-e muxli. 

259  JSC “P” v “L” LLC, saqme a-492-sh-11-2012, 2012,4, saqarTvelos uzenaesi sasamarTlo. 
260  iqve. 
261  Giuditta Cordero-Moss, International Arbitration is Not Only International, in International Commercial Arbit-

ration: Different Forms and their Features 7, 21 (Giuditta Cordero-Moss ed., 2013). Scherk v. Alberto-Culver Co.-
iT SeerTebuli Statebis uzenaesma sasamarTlom aRiara, rom, niu-iorkis konvenciiT, saja-
ro wesrigis komponenti iyo ufro mcire da sisruleSi moiyvana saerTaSoriso saarbitra-
Jo gadawyvetileba imis dadasturebiT, rom analogiuri xelSekruleba Tu iqneboda Sidasa-
xelmwifoebrivi, is aRmoCndeboda kanonsawinaaRmdego. 417 U.S. 1974, 506. sajaro wesrigis ga-
monaklisoba ar aris sasamarTlos samarTlebriv sistemasTan sruli Sesabamisobis garan-

tia. kordero-mosi, 21-22. 
262  ix. Alan Redfern, Martin Hunter, Nigel Blackby & Constantine Partasides, Redfern and Hunter on International 

Arbitration 11.109, 11.111-112 (2009); Dirk Otto and Omala Elwan, Article V(2), in Recognition and Enfor-
cement of Foreign Arbitral Awards: A Global commentary on the New York Convention 365 (Herbert Kronke & 
Patricia Nacimiento eds., 2010). 

263  Inter Maritime Management SA v. Russin & Vecchi, [BGer][Federal Supreme Court] Jan. 8, 1995, XXII Y.B. 
Comm. Arb. 789 (1997)(Switz.). 
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V. kanonis Zalis mqone rekomendaciebi 

a. farglebis ukeTesi garkveuloba 

arbitraJze kanoni adgens, rom is iyenebs kerZo xasiaTis qonebriv davebs.264 am 
pirobebis ukeTesi garkveuloba gaaumjobesebda Sedegebis prognozirebas. mxareebma 
SeiZleba ar moisurvon arbitraJSi CarTva, Tu iqneba imis safrTxe, rom sasamarTlo 
gaauqmebs an uars ityvis arbitraJis gadawyvetilebis aRsrulebaze. maSinac ki, rode-
sac es pirobebi naTelia qarTveli profesionalebisTvis, ucxour mxareebs SeiZleba 
hqondeT arbitraJSi CarTvis piroba saqarTveloSi, Tu sakiTxi namdvilad ar aris 
kerZo xasiaTis qonebrivi dava.  

 
b. Ex Aequo Et Bono (sindisiT da samarTlianad)-sa da Amiable Compositeur 

(mSvidobiani Suamavali)-is principebi  

arbitraJze kanonSi gamotovebulia tipuri kanonis nawili, romelic mxareebs 

aZlevs uflebas, gadawyviton saqme ex aequo et bono (sindisiT da samarTlianad)-s an 

amiable compositeur (mSvidobiani Suamavlis)-is principebze dayrdnobiT. orive cneba 

iTvaliswinebs gadawyvetilebebis miRebas miukerZoeblobisa da samarTlianobis 

zogad principebze dayrdnobiT, raime gansakuTrebul erovnul da saerTaSoriso sa-

marTlebriv normebze miTiTebis gareSe.265 es principebi saSualebas iZleva, miviRoT 

moqnili da samarTliani Sedegebi, romelTa miReba SeiZleba gaZnelebuliyo maregu-

lirebeli samarTliT.266 magaliTad, amiable compositeurs-ma SeiZleba SezRudos punqti 
xelSekrulebis pirobebis SeusruleblobisTvis jarimebis Sesaxeb da daabalansos 

mxareebis materialuri daintereseba.267 orive cneba gavrcelebulia saerTaSoriso 

arenaze268 da SeiZleba iyos xelsayreli instrumenti konkretuli davebis gada-

sawyvetad, rodesac mxareebs aqvT araTanabari sabazro Zalaufleba, rogoricaa, ma-

galiTad, davebi damsaqmebelsa da dasaqmebuls Soris,269 an, rodesac mxareebi cdi-

loben urTierTobebis SenarCunebas.270 Tumca es cnebebi SeiZleba ucxo iyos qarTve-

li praqtikosebisTvis, magram ar iqneba ucxo miukeZoeblobasa da samarTlianobaze 

dayrdnobiT gadawyvetilebebis gamotanis idea. es mxareebs unda hqondeT rogorc 

alternativa.  

 

                                                 
264  kanoni arbitraJze, sqolio 104104, 1-li (2) muxli. 
265  ix. trekmeni, zemoaRniSnuli sqolio 208208; iu, zemoaRniSnuli sqolio 208208; ix., agreTve, 

also Laurence Kiffer, Nature and Content of Amiable Composition, 5 Int’l. Bus. L.J. 625 (2008). 
266  kiferi l., zemoaRniSnuli sqolio 268268, 630-33. 
267  iqve, 631-32. 
268  cneba ex aequo et bono (sindisierad da samarTlianad) farTodaa gavrcelebuli mTel msof-

lioSi. ix. trekmeni l., zemoaRniSnuli sqolio 20808, 631-32; Mark Hilgard & Ana Elisa Bruder, 
Unauthorised Amiable Compositeur?, 8 Disp. Res. Int’l 51 (2014). 

269  ix. trekmeni l., zemoaRniSnuli sqolio 208, 623, sqolio 9.  
270  iqve, 624. 
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g. moTxovnis Secvla samrewvelo praqtikis gasaTvaliswineblad 

gadawyvetilebebSi  

kanoni arbitraJze mihyveba tipur kanons da tribunalisagan moiTxovs, gaiTva-

liswinos vaWrobis wesebi da praqtika. amisTvis arsebobs safuZvliani mizezebi.271 is 

gansakuTrebiT Seesabameba saerTaSoriso arbitraJs.272 Tumca SeiZleba iyos araTana-

bari sabazro Sida saqmeebi, sadac vaWrobis wesebi da praqtika individualuri piris 
sawinaaRmdegodaa. magaliTad, normalurma praqtikam SeiZleba uzrunvelyos gamos-

yidvis SezRuduli uflebebi an msesxeblebs daakisros sajarimo procenti. Tu tri-

bunali ar aris iZulebuli, gaiTvaliswinos samrewvelo praqtika, man SeiZleba, uz-

runvelyos ufro samarTliani Sedegi individualuri pirisTvis.273 kanoni arbitraJ-

ze unda Seswordes, raTa moixsnas es moTxovna momxmareblis arbitraJisTvis.  

 
d. remisiis procesis xelSewyoba 

rogorc Cans, qarTuli sasamarTloebi cvlian da Semdeg aRasruleben gadawyve-

tilebebs sajaro wesrigis safuZvelze gamoricxviT. amas aqvs saeWvo samarTlebrivi 
safuZveli, ris gamoc tribunalebi windauxedaobas iCenen TavianTi gadawyvetilebe-

bis miRebisas. Tu sasamarTlos SeuZlia, martivad Secvalos gadawyvetileba romeli-

me samarTlebrivi arasrulyofilebis Sesabamisad, araviTari realuri Sedegi ar iqne-

ba tribunalisTvis an arbitraJis provaiderisTvis. ukeTesi iqneboda, Tu tribunals 
miecemoda sakuTari Secdomebis gamosworebis saSualeba. ufro mkacri remisiis pro-

cesi gaaumjobesebda saqmeebs, vinaidan umjobesia saqmis sxva instanciaSi gadagzavna, 
vidre sasamarTloebma TviTon Secvalon gadawyvetileba.  

arbitraJze sawyisi kanonis 44-e (3) muxli aRsrulebisaTvis sasamarTlos rTavda 

nebas, SeeCerebina sasamarTlo procesi 30 dRemde,274 magram Setanil iqna arbitraJze 

kanonis 2015 wlis SesworebebSi.275 es SeiZleba dabrundes gafarToebuli saxiT, rome-

lic moicavs remisiis Zalauflebas. Zveli 44-e(3) muxlis mixedviT, qarTuli sasamar-

Tloebi zogjer moqmedebdnen, TiTqos es Zalaufleba arsebobda.276 es SemoTavazebu-

li cvlileba sasamarTloebis praqtikas daayenebda ufro mtkice kanonier safuZvel-

ze, xels Seuwyobda samarTlebriv normebs da tribunalebis pativiscemas, srul-

yofili saarbitraJo gadawyvetilebebis miRebas da arbitraJis damoukideblobas.  

 

                                                 
271  ix. Christopher R. Drahozal, Commercial Norms, Commercial Codes, and International Commercial Arbitration, 

33 Vand.J.Transnat’l L. 79 (2000). 
272  iqve, 110-32; Avery Wiener Katz, The Relative Costs of Incorporating Trade Usage Into Domestic versus Inter-

national Sales Contracts: Comments on Clayton Gillette, Institutional Design and International Usages Under the 
CISG, 5 Chi. J. Int’l L. 181, 181 (2004). 

273  arsebobs Tvalsazrisi, romelic kiTxvis niSnis qveS ayenebs komerciuli normebis Sesabami-
sobis gaerTianebas zogadad komerciis kanonSi. ix. Lisa Bernstein, Merchant Law in a Merchant 
Court: Rethinking the Code’s Search for Immanent Business Norms, 144 U. Pa. L. Rev. 1765 (1995) (komer-
ciuli normebi ar Seesabameba sasamarTlo gadawyvetilebis saboloo fazas). 

274  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 44-e(3) muxli. es ar Cans modelur kanonSi.  
275  Sesworebebi arbitraJis kanonze, zemoaRniSnuli sqolio 108, Art. 1(19) (,,muxli 44(3) amoRe-

bulia“). 
276  ix. Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 113, sqolio 408. 
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e. ucxouri gadawyvetilebebis daCqarebuli aRsruleba 

rogorc Cans, saqarTvelos uzenaesma sasamarTlom praqtikulad daamata moTx-

ovna mxareebisTvis, romlebic miiswrafvian ucxouri saarbitraJo gadawyvetilebis 
aRsrulebisaken. mxarem unda aCvenos, rom gadawyvetileba ar iyo aRsrulebuli adre 

mimReb qveyanaSi.277 es ewinaaRmdegeba tipuri kanonis gegmebs da saqarTvelos valde-

bulebebs niu-iorkis konvenciis mixedviT. TviT arbitraJze kanonsac ki ara aqvs ase-

Ti moTxovna.278 samwuxarod, ar aris sasamarTlo dacvis aranairi advili saSualeba, 
romelic SeiZleba mieTiTos uzenaes sasamarTlos, magram arbitraJze kanonis Seswo-

rebiT SeiZleba naTeli gaxdes, rom 44-e muxlis teqnikuri moTxovnebi gadawyvetile-

bis cnobasa da aRiarebaze aris eqskluziuri da ver gafarTovdeba.  

 
v. sajaro wesrigis gaSuqeba  

didi Zalisxmevaa saWiro saqarTvelos sajaro wesrigis parametrebis naTlad 
dasazusteblad arbitraJTan kavSirSi. es SeiZleba ganxorcieldes samarTlebrivi 

qmedebiT an specialuri samarTlebrivi jgufis mier. Tumca es ar aris advili – ufro 
meti sinaTlis mofena sajaro wesrigis sakiTxze gaaumjobesebda prognozirebadobas 
da SezRudavda sasamarTlos SeRwevas saarbitraJo procesSi.  

 
VI. savaldebulo arbitraJis problemis gadaWra 

savaldebulo arbitraJi saqarTvelos saarbitraJo sistemis mniSvnelovani na-

wilia. Tumca savaldebulo arbitraJi gvTavazobs potenciur sargebels firmebis-

Tvis, rogoricaa, magaliTad, davis gadawyveta ufro swrafad da SedarebiT naklebi 

xarjebiT.279 mas mainc aqvs mniSvnelovani naklovani mxareebi. rodesac momxmarebeli 
uars ambobs Tavis uflebebze sasamarTloSi, man SeiZleba, dakargos mniSvnelovani 
procesualuri garantiebi, rogoricaa, magaliTad, sasamarTlosTvis dokumentebis 
wardgena an saxelmwifos mier dafinansebuli iuridiuli daxmareba. ufro metic, in-

dividualuri piri kargavs sajaro vindikaciis an damsaxurebuli sasjelis miRebis 

SesaZleblobas.280 amasTanave, arbitraJis konfidencialoba xels uSlis sazogadoe-

bas, Seityos mxaris cudi qmedebebis Sesaxeb281 da amcirebs sasamarTlo dacvis regu-

laciuri aqciis albaTobas.282 arbitraJis konfidencialobam SeiZleba SezRudos mo-

saxleobis informireba mniSvnelovan socialur sakiTxebze283 da gamoricxos mosax-

                                                 
277  ix. tyemalaZe s., procedura, zemoaRniSnuli sqolio 250, 7-8. 
278  44-e (2) muxli adgens teqnikur moTxovnebs ganacxadis registraciasa da Senaxvaze. kanoni 

arbitraJze, zemoaRniSnuli sqolio 10404, 44-e(2) muxli. 
279  imperatiul arbitraJs hyavs Tavisi damcvelebi. ix. mag., Jason Scott Johnson, The Return of Bar-

gain: An Economic Theory of How Standard Form Contracts Enable Cooperative Negotiation Between Busi-
nesses and Consumers, 104 Mich. L. Rev. 857 (2006); Stephen J. Ware, Paying the Price of Process: Judicial 
Regulation of Consumer Arbitration Agreements, 2001 J. Disp. Resol. 89 (2001); Becky L. Jacobs, Often Wrong, 
Never in Doubt: How Anti-Arbitration Expectancy Bias May Limit Access to Justice, 62 Me L. Rev. 531 (2010). 

280  George Padis, Arbitration Under Siege: Reforming Consumer and Employment Arbitration and Class Actions, 91 
Tex. L. Rev. 665, 685 n.131 (2013). 

281  Schmitz, Privacy, supra note 206, at 1232. 
282  Michael A. Satz, How the Payday Predator Hides Among Us: The Predatory Nature of the Payday Loan Industry 

and its Use of Consumer Arbitration to Further Discriminatory Lending Practices, 20 Temp. Pol. & Civ. Rts. L. 
Rev. 123, 145 (2010). 

283  iqve, 146. 
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leobis sxva organizaciebze msjelobis Semkavebeli efeqti.284 TviT arbitrebs aqvT 
SezRuduli pasuxismgebloba, ganpirobebuli maTi samuSaos kerZo xasiaTiT, gadawy-

vetilebebis285 xelSeuxeblobiT da sasamarTlos SezRuduli monawileobiT.  

erT-erTi aRsaniSnavi sakiTxi aris repeat player (moTamaSis ganmeorebis) problema. 

winapiroba isaa, rom arakomerciuli saarbitraJo centrebi286 erTmaneTs uweven kon-

kurencias, raTa kompaniebma gaimeoron saqmianoba davis gadasaWrelad.287 imis gamo, 
rom es kompaniebi adgenen xelSekrulebebs, provaiderebs aqvT stimuli, SesTavazon 

maT ufro xelsayreli produqti.288  
produqtebi, romlebsac es provaiderebi sTavazoben TavianT klientebs, SeiZ-

leba gamiznulad an uneblieT aZlevdes sargebels maT klientebs. gamiznuli tenden-

ciis magaliTia saarbitraJo momsaxurebis provaiderebis marketingi biznesebze, 

romlebic hpirdeba biznesisTvis perspeqtiul produqtsa289 da individualuri ar-

bitrebis amoRebas provaideris siidan, biznesisTvis xelsayreli saarbitraJo gada-

wyvetilebis miuReblobis gamo.290 arawinaswar gamiznuli tendenciis magaliTia Cveu-

lebrivi biznesi da socialuri megobroba, romelic aris grZelvadiani moqmedi bizne-

surTierToba provaidersa da mis korporatiul klientebs Soris;291 meore magaliTia 
mrewvelobis insaiderebis ganmeorebiTi gamoyeneba arbitrebad. Tumca neitralebis eq-

spertiza iTvleba arbitraJis erT-erT upiratesobad, insaiders SeiZleba hqondes saer-

To tendencia mrewvelobis sasargeblod.292 ufro metic, eqsperti moisurvebs, gaagrZe-

los arbitrebis daniSvnebis miReba (arbitraJis provaiderisagan an korporatiuli mxa-

risagan) da SeiZleba es gaiTvaliswinos gadawyvetilebis miRebisas.293  
tipuri kanonisa da arbitraJze kanonis mixedviT iTvleba, rom mxareebi nebayof-

lobiT deben saarbitraJo xelSekrulebas.294 mainc es Tanxmoba problemuria, rode-

sac momxmarebeli iZulebulia, daeTanxmos arbitraJs, rogorc kontraqtis standar-

tuli formis nawils.295 momxmarebels ara aqvs araviTari sabazro Zalaufleba, rode-

                                                 
284  Geraldine Szott Moohr, Arbitration and the Goals of Employment Discrimination Law, 56 Wash. & Lee L. Rev. 

395, 431 (1999). 
285  Tumca saqarTveloSi arbitrebi ar arian daculni sisxlis samarTlis pasuxismgeblobisa-

gan TviTneburi qcevisaTvis. Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 115 (citire-
bulia: saqarTvelos samoqalaqo kodeqsis 332-e muxli).  

286  Miles B. Farmer, Mandatory and Fair? A Better System of Mandatory Arbitration, 121 YALE L. J. 2346, 2356 
(2012); Jeff Guarrera, Mandatory Arbitration: Inherently Unconscionable, but Immune from Unconscionability, 
40 W. St. U. L. Rev. 89, 93 (2012).  

287  ix. Jean R. Sternlight, Creeping Mandatory Arbitration: Is It Just?, 57 Stan. L. Rev. 1631, 1650 (2005). 
288  iqve. 
289  fermeri m.b., zemoaRniSnuli sqolio 289, 2359. 
290  iqve.  
291   ix. Sarah Rudolph Cole, Revising the FAA to Permit Expanded Judicial Review of Arbitration Awards, 8 Nev. L.J. 

214, 217 (2007). 
292   ix. zemoaRniSnuli sqolio 289, 93-94 (Guarrera “Prosecutors do not get to choose judges who worked as 

prosecutors.”).  
293   ix. Farmer, supra note 289, at 2357; Guarrera, supra note 289, at 93-94; Satz, supra note 285, at 143. Alexander 

O. Rodriguez, The Arbitrary Arbitrator: The Seventh Circuit Offers a Lending Hand [Green v. U.S. Cash Advance 
Ill. LLC, 724 F.3d 787 (7th Cir. 2013)], 53 Washburn L.J. 617, 636 (2014) (,,vinaidan arbitrebi metoqeo-
bas uweven erTmaneTs klientebisTvis, isini avlenen Zlier savaWro markas da reputacias 
mrewvelobis konkretul dargebSi“). 

294   ix. 1981 UNCITRAL Report, supra note 238, at 78, 18. 
295   ix. Friedrich Kessler, Contracts of Adhesion–Some Thoughts About Freedom of Contract, 43 Colum. L. Rev. 629 

(1943); Padis, supra note 283, at 684. ix. zogadad, Alan Scott Rau, Arbitral Jurisdiction and Dimensions of 
“Cons”, 24 Arb. Int’l 199 (2008)(discussing consent in commercial arbitration). 
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sac „aiRe an wadi“296 principis safuZvelze biznesi waradgens punqts momavali davebis 
saarbitraJo wesiT gadawyvetaze. momxmarebeli SeiZleba arc ki iyos informirebuli, 

rom mas uari aqvs naTqvami sasamarTlo sistemisadmi xelmisawvdomobis uflebaze.297 
amasTanave, momxmarebelTa umetesoba produqtebis SeZenisas ar fiqrobs momaval 
davebze. Tundac rom fiqrobdnen amaze, mainc srulyofilad ver gaigebdnen ris-

kebs.298 
saarbitraJo procesis ganmavlobaSi mxareebi arian agreTve araTanabar mdgoma-

reobebSi. korporaciis mudmiv klients, erTjeradi individualuri klientisagan 

gansxvavebiT, SeuZlia, Seafasos Tavisi warsuli da gaakeTos Sesabamisi arCevani.299 is 

informaciuli asimetria Sedgenilia praqtikuli asimetriiT. korporaciis rwmune-

bulebi, individualurisagan gansxvavebiT, irCeven sasamarTlos da wesebs, da iReben 

praqtikul gamocdilebas, swavloben ra Secdomebze.  
mudmivi moTamaSis es borotad gamoyenebebi intensiurad iyo gasajaroebuli 

2009 wlis ivlisSi, rodesac SeerTebuli Statebis erT-erTi umsxvilesi provaideri, 

erovnuli saarbitraJo forumi (NAF), iZulebuli iyo, gaeyvana momxmarebeli saar-

bitraJo saqmidan.300 sami dRis Semdeg amerikis saarbitrJo asociaciam nebayoflobiT 

SeaCera arbitraJi yvela momxmareblis valebze.301 am SemTxvevebma xeli Seuwyo saka-

nonmdeblo mcdelobebs, SeezRudaT momxmareblis savaldebulo arbitraJi SeerTe-

bul StatebSi, msgavsad SezRudvebisa evrokavSirSi.302 miuxedavad amisa, izrdeba sa-

                                                 
296   Padis, supra note 283, at 684; Farmer, supra note 289, at 2359 (2012); David S. Swartz, Enforcing Small Print to 

Protect Big Business: Employee and Consumer Rights Claims in an Age of Compelled Arbitration, 1997 Wis. L. 
Rev. 33, 57-59. იხ. Steven J. Ware, Consumer Arbitration as Exceptional Consumer Law (With a Contractualist 
Reply to Carrington and Haagen), 29 McGeorge L. Rev. 195 (1998). 

297   ix. Sternlight J.R., Creeping Mandatory Arbitration: Is It Just?, 57 Stan. L. Rev. 1631, 2005, 1648. qcevebis 
mecnierulma kvlevebma daadgina, rom momxmareblebi „SezRudulad racionalurebi“ arian 
da gadawyvetilebis miRebisas mxedvelobaSi iReben produqtis mxolod ramdenime atri-
buts. ramdenadac arbitraJi, Cveulebisamebr, ar moiazreba am gaTvaliswinebul atribu-
tebSi, SemmuSaveblebis jgufi motivirebulia, Seitanos igi Tavis standartul pirobebSi. 
Russell Korobkin, Bounded Rationality, Standard Form Contracts, and Unconscionability, 70 U. Chi. L. Rev. 
1203 (2003).  

298   momxmareblebs miaCniaT, rom maT ar SeexebaT Soreuli mosalodneli SemTxvevebi da amitom 
saTanadod ver afaseben maTTan dakavSirebul riskebs. Michael Spence, Consumer Misperceptions, 
Product Failure and Producer Liability, 44 Rev. Econ. Stud. 561 (1977). amas ewoda hiperboluri fasdak-
leba. Benjamin A. Malin, Hyperbolic Discounting and Uniform Savings Floors, 92 J. Pub. Econ. 1986 (2008).  

299  Schmitz, Privacy, sqolio 206, at 1232; Satz, supra note 285, at 143. 
300  Rob Gordon, Binding Pre-Dispute Agreements: Arbitration’s Gordian Knot, 43 Ariz. St. L.J. 263, 263 (2011). 
301  Press Release, American Arbitration Association, The American Arbitration Association® Calls For Reform of 

Debt Collection Arbitration: Largest Arbitration Services Provider Will Decline to Administer Consumer Debt 
Arbitrations until Fairness Standards are Established (July 23, 2009) <https://www.nclc.org/images/ pdf/ arbitra-
tion/testimonysept09-exhibit3.pdf> (bolos Sesworda 2015 wlis 7 oqtombers). 

302  SeerTebuli Statebis mcdelobebi 2007-2015 wlebSi fokusirebuli iyo arbitraJis samarT-
lianobis aqtze, romelic unda gadavides kanonSi. Sesadareblad ix. SeerTebuli Statebisa 
da evrokavSiris momxmarebelTa uflebebis dacva am sferoSi: Fischer J., Consumer Protection in 
the United States and European Union: Are Protections Most Effective Before or After a Sale?, 32 Wis. Int’l L.J. 
2014, 308; Schmitz A.J., American Exceptionalism in Consumer Arbitration, 10 Loy. U. Chi. Int’l L. Rev. 2013, 
81, SemdgomSi – Schmitz A.J., Exceptionalism; Niedermaier T., Arbitration Agreements Between Parties of 
Unequal Bargaining Power – Balancing Exercises on Either Side of the Atlantic, 39 ZDAR 2014, 12. ramdenime 
evropelma specialistma ganixila sakiTxi imasTan dakavSirebiT, gamoxatavda Tu ara ar-
bitraJis es pirobebi adamianis uflebebis dacvaze evropuli konvenciis me-6 (1) muxls 
(ECHR), romelic aris garantia uflebisa samarTlian sasamarTloze damoukidebeli da 
miukerZoebeli tribunalis mier. Robinson W., Kasolowsky B., Will the United Kingdom’s Human Rights 
Act Further Protect Parties to Arbitration Proceedings?, 18 Arb. Int’l 2002, 453; but იხ. Neil McDonald, More 
Harm than Good? Human rights Considerations in International Commercial Arbitration, 20 J. Int’l Arb. 523, 
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valdebulo arbitraJis sixSire SeerTebuli Statebis momxmareblebisaTvis,303 da igi 

kvlav dominirebs momxmarebelTa bevr raionSi.304 jerjerobiT, am droisaTvis, Seer-

Tebuli Statebis momxmareblebisaTvis savaldebulo arbitraJis empiriulma kvle-

vebma mogvca Sereuli Sedegebi.305 

saqarTveloSi, ki, rogorc Cans, savaldebulo arbitraJi momxmarebelTa kontraq-

tebSi farTod aris gavrcelebuli.306 qarTveli momxmareblebi, albaT, ufro metad ar 
iTvaliswineben an ar xvdebian, an ver Tanxmdebian arbitraJis punqtebze, vidre amerike-

li momxmareblebi da iReben ganmeorebiTi moTamaSis Sedegebs. qarTuli arbitraJis 
provaiderebi arian komerciuli organizaciebi, romlebic ejibrebian erTmaneTs gan-

meorebiTi biznesoperaciebisTvis korporaciis klientebisagan.307 zogi maTgani Tavisi 

klientebisTvis sTavazobs fasdaklebas sakomisioebze.308 provaiderebis umravlesoba 

momxmareblis arbitraJs atarebs erTi arbitriT, romelsac irCevs centri.309 saqar-

TveloSi kvalificirebuli arbitrebi SezRuduli raodenobiT arian, rac zrdis ganme-

orebiTi moTamaSis problemis albaTobas.310 yvelaze didi problema isaa, rom saqmeebis 

                                                                                                                                                         
2003, 537. saqarTvelom moaxdina ECHR-is ratificireba 1999 wels. ix. saqarTvelo, qveynis 
profili, evropuli sasamarTlo adamianis uflebebis dacvaze (ianvari, 2015 weli), http:// 
www. echr.coe.int/Documents/CP_Georgia_ENG.pdf (bolos Sesworda 2015 wlis ianvarSi).  

303  arbitraJis Seswavla – saangariSo moxseneba kongresze – uol stritis reformirebisa da 
momxmarebelTa dacvis dod-frenkis kanonis § 1028(a)-is Tanaxmad, momxmarebelTa finansuri 
dacvis biuro (marti, 2015 weli), nawili 2, 11-13, 15-17, 20), <http://files.consumerfinance.gov/f/ 
201503_cfpb_arbitration-study-report-to-congress-2015.pdf> (bolos Sesworda 2015 wlis 19 oqtombers 
(SemdgomSi – arbitraJis Seswavla)). momxmarebelTa finansuri dacvis biurom (CFPB) Ca-
atara arbitraJis Seswavla uol-stritis reformirebisa da momxmarebelTa dacvis dod-
frenkis kanonis §1028(a)-is Tanaxmad, sajaro kanoni, 2010, Pub. L. No. 111-203, tit. X, 124 Stat. 1376, 
2010, 1955, (SemdgomSi – dod-frenki).  

304  arbitraJis Seswavla, zemoaRniSnuli sqolio 306, 1-li nawili, 9-10.  
305  kvlevebis magaliTebisaTvis, romlebic aCvenebs ganmeorebiT xmis micemas da sxva miker-

Zoebul damokidebulebas momxmarebelTa savaldebulo arbitraJSi. ix. gordoni, zemoaR-
niSnuli sqolio 304, 273; O’Donnell J., Public Citizen, The Arbitration Trap: How Credit Card Companies 
Ensnare Consumers 2007, 15, <http://www.citizen.org/documents/Arbitration Trap.pdf> (bolos Sesworda 2015 
wlis seqtemberSi). magaliTebisTvis, romlebSic Cans tendenciurobis uaryofa an imis mtki-
ceba, rom arbitraJis Sedegebi momxmareblebisTvis ar aris ukeTesi, vidre sasamarTlo pro-
cesisa, ix. iakobsi, zemoaRniSnuli sqolio 2822, 538-540 (romelic mimoixilavs dRemde arse-
bul empiriul Seswavlebs); Searle Civil Justice Inst., Consumer Arbitration Before the American Arbitration 
Association 2009, 109-13, <https://www.adr.org/aaa/ShowPDF?doc=ADRSTG_010205>, (13.09.2015), (Semdgom-
Si Searle Study). ix. Drahozal Ch.R., Zyontz S., An Empirical Study on AAA Consumer Arbitrations, 25 Ohio St. J. 
on Disp. Resol. 2010, 843.  

306  bevri provaiderisTvis momxmarebelTa savaldebulo arbitraJi warmoadgens maTi saqme-
ebis umravlesobas. Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 668-669. 

307  iqve, 668 (yvela provaideri aris komerciuli organizacia). 
308  maRalkvalificiur qarTul saarbitraJo centrs es piroba aqvs Tavis normebSi (misi sa-

kuTari inglisuri Targmani): DRC-sa da korporatiul klients (klienti, romelic Tvlis, 
rom arbitraJis punqti kontraqtebSi dadebulia misi biznesis sferoSi; DRC gamosaxavs 
faqtobrivi arbitraJis calkeul pozicias) Soris dadebuli kontraqtis safuZvelze kor-
poratiul klientTan dakavSirebuli davebisTvis SeiZleba sxvadasxva iyos arbitraJis 
gadasaxadis raodenoba da maTi gadaxdis pirobebi gansxvavdebodes am regulaciebiT gaT-
valiswinebuli pirobebisgan. 

  DRC arbitraJis normebi, zemoaRniSnuli sqolio 130, 29-e muxli, 20 (gamoyofilia Cven mier). 
309  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 778, 104.  
310  ix. satci, zemoaRniSnuli sqolio 2855, 147-148 (,,arbitrebis SezRuduli raodenobiT miRe-

bis gamo daSvebul arbitrebs ufro metad mosmenili aqvT mravali saqme mrewvelobis erTsa 
da imave konkretul sferoSi da ufro metia albaToba, rom mosmenili aqvT mravali saqme 
erTi da imave kompaniidan“). 
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umravlesoba dakavSirebulia safinanso an sadazRvevo kompaniebTan, romlebic momxma-

reblebis sapirispirod agroveben valebs,311 rac yvelaze didi darRvevebis sferoa Se-

erTebul StatebSi. Tumca ar arsebobs mtkicebuleba, rom qarTuli arbitraJis prova-

iderebi anu arbitrebi Cabmulni arian raime arakanonierSi, aqtivobebi Cans momxmareb-

lis sawinaaRmdegod. erT-erTma umsxvilesma qarTulma provaiderma aRiara, rom hqon-

da 100%-iani mogeba Tavisi bankis klientebisTvis.312 saqarTvelos kanoni ar iTvaliswi-

nebs personalur dacvas gakotrebisas, amrigad, valebis dagrovebaze bevri es gadawy-

vetileba rCeba sesxis amRebebTan mTeli sicocxlis ganmavlobaSi.313  

 
a. davis arbitraJis wesiT gadawyvetis SesaZlebloba 

susti mxareebis dacvis mizniT saqarTvelom SeiZleba SezRudos davis arbit-

raJis wesiT gadawyvetis SesaZlebloba davebis konkretuli jgufebis arbitraJidan 

gamoricxvis dakanonebiT.314 magaliTad, kanonmdeblobas SeuZlia, gamoricxos nebis-

mieri dava, romelic exeba momxmareblis dagrovil vals sakredito baraTTan an sa-

banko sesxTan dakavSirebiT. am midgomis upiratesoba aris simartive – mosaxleoba 
mixvdeba, rom es davebi ar eqvemdebareba saarbitraJo wesiT ganxilvas. SeerTebulma Sta-

tebma aseTi midgoma Seitana: dod-frenkis kanonSi (kanoni aSS-is safinanso seqtoris re-

formaze), romelic gamoricxavs momxmarebelTa uZravi qonebis kontraqtebSi arsebul 

savaldebulo arbitraJis punqtebs,315 da arbitraJis miukerZoeblobis kanonebSi, ro-

mlebic krZalaven davamde saarbitraJo xelSekrulebebs dasaqmebaSi, momxmareblis, an-

titrestul da moqalaqis uflebebTan dakavSirebul davebSi.316 safrangeTi krZalavs da-

vebamde savaldebulo arbitraJis punqtebs momxmarebelTa kontraqtebSi.317 germania 

krZalavs sacxovrebel ijarasa da dasaqmebasTan dakavSirebuli davebis sakiTxebs,318 xo-

lo inglisi krZalavs arbitraJs, Tu sarCelis Tanxa aris 5 000 evroze naklebi.319 am mid-

gomiT saxelmwifo mainc kargavs arbitraJis sargebels. biznesebi, savaraudod, gamoiw-

                                                 
311  Michael D. Blechman, Assessment of ADR in Georgia, East West Management Institute at 4-6 (Oct. 2011), 

http://www.ewmi-jilep.org/images/stories/books/assessment-of-adr-in-georgia.pdf, (last visited Sept. 13, 2015). 
312  iqve, 4.  
313  iqve. 
314  erT-erTi qarTveli specialisti iZleva arbitraJis akrZalvas qarTveli momxmareblebi-

saTvis. Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 671. 
315  dod-frenki, zemoaRniSnuli sqolio 306, 15 U.S.C. §1639c(e) 2010. ix., agreTve, Todd Zywicki, The 

Consumer Financial Protection Bureau: Savior or Menace?, 81 Geo. Wash. L. Rev. 856, 2013, 907, („dod-
frenki krZalavs arbitraJis savaldebulo normebs ipoTekur xelSekrulebaSi da sakuTari 
kapitalis sasesxo kontraqtebSi.“). 

316  arbitraJis samarTlinobis aqti, 2013, S. 878, 113-e kongresi (2013-2014), C.R.S., xelmisawvdo-
mia: at <https://www.congress.gov/bill/113th-congress/senate-bill/878> (7.10.2015). ix. zogadad, Peter B. Rut-
ledge, Who Can Be Against Fairness? The Case Against the Arbitration Fairness Act, 9 Cardozo J. Conflict. Re-
sol. 2008, 267; Mandelbaum J.T., Stuck in a Bind: Can the Arbitration Fairness Act Solve the Problems of Man-
datory Binding Arbitration in the Consumer Context?, 94 Iowa L. Rev. 2008, 1075; Sarah Rudolph Cole, On Ba-
bies and Bathwater: The Arbitration Fairness Act and the Supreme Court’s Recent Arbitration Jurisprudence, 48 
Hous. L. Rev. 2011, 457 . 

317  Shelley McGill, Consumer Arbitration Clause Enforcement: A Balanced Legislative Response, 47 Am. Bus. L.J. 
361, 391 (2010)(citing French laws); Peter B. Rutledge & Anna W. Howard, Arbitrating Disputes Between 
Companies And Individuals: Lessons From Abroad, 65 Disp. Resol. J., 30, 34 (2010)(citing French laws). 

318  Niedermaier, zemoaRniSnuli sqolio 305, 17 (citirebulia: Zivilproziessordnung (ZPO), samoqalaqo 
procesis kodeqsi, 30 ianvari, 1877, Reichsgesetzblatt (RGBt) 97, Sesworebuli, §§ 1025 et seq., 
<http://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html>(bolos Sesworda 13 seqtembers, 2015). 

319  Schmitz A.J., Exceptionalism, zemoaRniSnuli sqolio 305, 98 (inglisis 1996 wlis arbitraJis ka-
noni krZalavs davamde da davis Semdeg arbitraJis punqtebs, raTa daicvas calkeuli pire-
bis xelmisawvdomoba wvrilmani davebis sasamarTloebze). 
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vevs gazrdil xarjebs, rac an Seamcirebs maT mogebianobas, an is gadava momxmarebelze 

ufro maRali fasebis saxiT.320 is yvela am davas miaRebinebs sasamarTlo sistemas, rac 

gazrdis saqmeebiT gadatvirTvas da davis gadawyvetisaTvis saWiro dros.321 nacvlad 
mcodne specialistebisa, farTo profilis mosamarTleebi Seecdebian davebis ganxil-

vas. ufro metic, rogorc ramdenime kvleva aCvenebs, ar aris naTeli, rom momxmareblis 

Sedegebi umjobesdeba sasamarTlo procesSi.322 saqmeebis umravlesobas Seadgens valebis 
dagrovebasTan dakavSirebuli davebis sakiTxebi da aseTi tipis saqmeebis warmatebiT 

dasrulebis xarisxi sasamarTloebSi, sazogadod, aris agreTve maRali.323 sabolood, 
aman SeiZleba dartyma miayenos qarTul arbitraJs zogadad, ziani miayenos arbitraJis 
reputacias, bevri provaideri CamoaSoros bizness da Seamciros arbitraJis xelmisaw-

vdomoba sxva samarTlebriv sakiTxebSi.  

 
b. moTxovnebis forma da sasamarTlo kontroli 

davis gadaWris meore SesaZlo gza aris formis savaldebuloobis daweseba sa-

momxmareblo kontraqtebisTvis, sasamarTlos mier farTo interpretaciis SesaZleb-

lobis gaTvaliswineba da momxmareblis informirebulobis gazrda. magaliTad, ger-

maniis momxmareblis saarbitraJo xelSekrulebebi unda iyos gamoyofili calkeul 

dokumentad da xelmowerili orive mxaris mier.324 SeerTebul StatebSi aseTi tipis 

moTxovna dauSvebelia kontraqtebis umravlesobaSi.325 Tumca CFPB (momxmareblis fi-

nansuri dacvis biuro) uflebamosilia, Seiswavlos momxmarebelTa arbitraJi finan-

sur xelSekrulebebSi da momavalSi sxva regulaciebTan erTad gamosces moTxovnebis 

forma.326 punqtebSi, romlebsac CFPB ganixilavs, aris xelSekrulebidan gamosvle-

bi,327 gamoyofebi,328 gadasaxadebisa da xarjebis ganawileba329 da gasajaroeba.330 

                                                 
320  ix. Ware, zemoaRniSnuli sqolio 282 (arbitraJi amcirebs biznesis xarjebs da konkurencia 

iZulebuls xdis biznesebs, gadavides dazogvebze momxmareblebis mimarT). mag. ix. arbitra-
Jis kvleva, zemoaRniSnuli sqolio 306, me-10 nawili, 16-17 („Cven ver aRmovaCineT statis-
tikurad mniSvnelovani mtkicebuleba im hipoTezis dasadastureblad, rom kompaniebi ac-
nobiereben da momxmareblebis mimarT fasebis dawevis formiT atareben xarjebis dazog-
vebs, rac ukavSirdeba maT mier davamde arbitraJis gamoyenebis punqtebs“).  

321  qarTuli saarbitraJo garCevis procesi saSualod grZeldeba erTidan sam Tvemde, xolo 
sasamarTlo garCevis procesi erT wlamde. Blechman M.D., zemoaRniSnuli sqolio 314, 4. 

322  ix. mag., Searle Study, zemoaRniSnuli sqolio 308. sasamarTlo procesSic SeiZleba iyos ganme-
orebiT moTamaSesTan dakavSirebuli igive gadaxrebi, rac savaldebuloa arbitraJSi. Marc 
Galanter, Why the Haves Still Come Out Ahead: Speculations on the Limits of Legal Change, 9 Law & Soc’y 
Rev. 95 (1974), (ganixilavs sasamarTlo sistemis dadebiT Sedegebs ganmeorebiT moTamaSesTan 
dakavSirebiT). ix., agreTve, gordoni, zemoaRniSnuli sqolio 3033, 274-275 (sasamarTlo 
procesma viTareba Seatriala momxmareblebis sawinaaRmdegod).  

323  ix. Gordon, zemoaRniSnuli sqolio 3033, 282-idan (citirebulia: ramdenime empiriuli Ses-
wavla SeerTebul StatebSi). 

324  Niedermaier, zemoaRniSnuli sqolio 305, 18; ZPO, zemoaRniSnuli sqolio 321, § 1031(5).  
325  ix. Margaret L. Moses, Privatized “Justice,” 36 Loy. U. Chi. L.J. 535, 545-47 (2005). 
326  ix. arbitraJis Seswavla, zemoaRniSnuli sqolio 306. 
327  iqve, me-2 nawili, 31 (momxmarebels eZleva SezRuduli dro saarbitraJo xelSekrulebidan 

gamosvlaze gancxadebis warsadgenad). 
328  iqve, me-2 nawili, 32 (konkretuli tipis saCivrebi „gamoyofilia“ saarbitraJo xelSekru-

lebidan, anu ar eqvemdebareba saarbitraJo wesiT ganxilvas).  
329  iqve, me-2 nawili, 57 (rwmunebulis honorari da xarjebi kontraqtis safuZvelze nawildeba 

mxareebs Soris). 
330  iqve, me-2 nawili, 51 (kontraqti asajaroebs arbitraJis riskebs, rogorebicaa SezRuduli 

gasaCivrebebi). 
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sasamarTlo ganxilva formis savaldebuloobis moTxovnis bunebrivi gaZliere-

baa. am kuTxiT mniSvnelovani roli Seasrula evrokavSiris sabWos direqtivam 93/ 
13/EEC (sabWos direqtiva 93)331. sabWos direqtiva 93 acxadebs, rom nebismieri savalde-

bulo saarbitraJo Sesworeba, savaraudod, ar aris samarTliani.332 ramdenadac es Ses-
worebebi oficialurad ar aris gamoricxuli, evropuli Tanamegobrobis sasamar-
Tlos Semdgom gadawyvetilebebSi isini figurireben rogorc sajaro wesrigis nawili 
da ganxiluli unda iqnes evrokavSiris erovnuli sasamarTloebis mier sua sponte (neba-

yoflobiT) miukerZoeblobisTvis da sabWos 93-e direqtivis Sesabamisad.333  
erT-erTi problema moTxovnis formulirebisa da masTan dakavSirebuli sasa-

marTlo kontrolis gafarToebisas aris gazrdili xarjebi. gafarToebuli sasamarT-
lo mimoxilva TiToeul individualur saqmeSi gaaxangrZlivebda davis gadawyve-
tisaTvis saWiro dros da Zirs gamouTxrida arbitraJis dasrulebulobis mniSvne-

lovan princips.334 ufro metic, zogadi samarTlis principis – stare decisis („gadawyve-

tilze dgoma“) gareSe sxvadasxva qarTveli mosamarTlis Sedegebi SeiZleba yofiliyo 
urTierTsawinaaRmdego. es gamoiwvevda dabneulobas da xelSekrulebis SemmuSaveb-

lebs gauZneldebodaT marTebuli xelSekrulebebis Camoyalibeba. qarTuli sasa-
marTlo sistema isev ewyoba kanons arbitraJze da mis normebs sasamarTlos Sez-

Rudul CarevasTan dakavSirebiT. gafarToebuli sasamarTlo kontroli sawinaaRmde-

god moabrunebda am tendencias da gamoiwvevda dabneulobas.  
 

g. sakiTxis gadawyveta „L“-is („gasajaroeba, arbitris daniSvna, 

licenzireba“) RonisZiebebiT  

arbitraJis sakiTxis gadaWris saukeTeso saSualebebi aerTianebs RonisZiebebs, 

romlebic gankuTvnilia arbitraJis procesis srulyofisaTvis, momxmareblebis ga-

moricxvis gareSe. gadaWra fokusirdeba sam sakiTxze: gasajaroeba, arbitris daniSvna 

da licenzireba.  

 1. gasajaroeba 

arbitraJis provaiderebs unda moeTxovebodes savaldebulo arbitraJTan dakavSi-
rebuli sabaziso monacemebis SezRuduli raodenobis gasajaroeba. informacia SeiZleba 
moicavdes: (I) aramomxmarebeli mxaris identurobas; (II) davis tips; (III) arbitr(eb)is iden-

turobas; da (IV) Sedegs. idealur SemTxvevaSi provaiderebma es informacia unda gaxadon 
sajaro vebgverdebze an moTxovnisamebr. rogorc minimum, is unda miewodos saTanado sa-
xelmwifo organoebs, maT Soris Tanamdebobaze daniSvnis uflebis mqone damoukidebel 
instancias (IAA, qvemoT). kaliforniam am bolo dros daadgina analogiuri gasajaroebis 
reJimi335 dadebiTi Sedegebis misaRebad.336 Tumca mxolod gasajaroeba ver Secvlis mom-
xmareblis qcevas, is xels Seuwyobda gamWvirvalobas da gaaumjobesebda tribunalis qme-

                                                 
331  sabWos direqtiva 93/13/EEC, 5 aprili, 1993, arasamarTlian pirobebze momxmarebelTa kon-

traqtebSi, 1993 O.J. (L 095) 29-34, <http://eur-lex.europa.eu/ LexUriServ/LexUriServ.do?uri =CELEX:31993 
L0013:en:HTML>. 

332  me- 3(1) muxli, danarTi. 
333  nidermeieri, zemoaRniSnuli sqolio 3055, 18. 
334  fermeri, zemoaRniSnuli sqolio 2899, 2363-2364. 
335  ix. kaliforniis samoqalaqo procesualuri kodeqsi §1281.96(a (dasavleTi, 2015). 
336  igi saSualebas aZlevda sazogadoebas, ukeT Seeswavla arbitraJis muSaoba. ix. Fellows M., The 

Same Result as in Court, More Efficiently: Comparing Arbitration and Court Litigation Outcomes, Metro. Corp. Couns. 
2006, 32 <http://www.metrocorpcounsel.com/pdf/2006/July/32.pdf>.  (arbitraJis monacemebis gaanali-
zebis SesaZlebloba ganpirobebuli iyo wesebis gasajaroebiT.) 
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debas,337 saSualebas miscemda xalxs, Seefasebina, sistematuri problema iyo Tu ara kon-
kretul provaiderTan. mas SeiZleba, iZulebuli gaexada kidec zogi kompania, Tavidan 

moecilebina saeWvo provaideri. I-s, agreTve, miawvdida informacias IAA-s (qvemoT) 
mosalodnel miukerZoeblobaze da individualur pirebs moamaragebda ukeTesi 
informaciiT provaideris daniSvnis procesSi.  

 

2. arbitris daniSvna 

kanoni arbitraJze icavs tipuri kanonis wesebs arbitris daniSvnaze. es wesebi 
aris saTanado saerTaSoriso arbitraJisTvis da Sidasaxelmwifoebrivi arbitraJi-

saTvis komerciul monawileebs Soris,338 magram daniSvnis procesi saWiroebs modifi-
cirebas savaldebulo samomxmareblo arbitraJisaTvis, sadac calkeuli arbitri 
iniSneba provaideris mier. miukerZoebloba moiTxovs, rom calkeuli arbitri iyos 
namdvilad neitraluri da obieqturi. kanoni unda aumjobesebdes arbitris miuker-
Zoeblobas provaideris CamoSorebiT daniSvnis procesidan. kanoni arbitraJze ukve 
uzrunvelyofs problemis nawilobriv gadaWras: rodesac aris erTi arbitri, mxaree-
bi unda ecadon, dasTanxmdnen mis daniSvnas, magram Tu SeTanxmeba ver xerxdeba, mxa-

rem SeiZleba moiTxovos sasamarTlos daniSvna.339 es ZalaSi iqneba, Tu mxareebi ar 
Tanxmdebian sxvadasxva procesze. problemis erTi gadawyveta aris mxareebisTvis ar-
Cevanis SesaZleblobis CamorTmeva sxvagvarad SesaTanxmeblad da es unda gaxdes wesi, 
romelic moiTxoveba samomxmareblo arbitraJis dasaniSnavad.340 sasamarTlos daniS-
vnas aqvs xarvezebi. sasamarTloebi ar arian CarTulni arbitraJSi regularulad da 
SeiZleba ar gaaCndeT Sesabamisi arbitraJis arCevis unari.341 sasamarTloebi arian ag-

reTve dakavebulebi da marTlmsajulebis „borbals“ didi dro sWirdeba, rom imoqme-

dos daniSvnaze.342 sabolood, erT-erTi specialistis Tanaxmad, saqarTvelos sasa-

marTloebi ar arian mondomebulebi daniSvnis procesSi monawileobis misaRebad.343 
Tu mxareebi ver Tanxmdebian, ukeTesi gadawyveta aris daniSvnis simZimis gadata-

na IAA-ze (Tanamdebobaze daniSvnis damoukidebel instanciaze). IAA SeiZleba iyos 
pirovneba an instituti, rogoricaa, magaliTad, saqarTvelos advokatTa asociaciis 
(GBA) prezidenti an TviT GBA.344 is SeiZleba iyos saqarTvelos saarbitraJo asocia-

cia an gare organizacia; agreTve, SeiZleba iyos specialurad momzadebuli da spe-

cialuri uflebamosilebiT aRWurvili organo, daniSnuli iusticiis saministros 
mier. mTavaria arbitrebis daniSvnis uflebamosilebis CamorTmeva diskreditebuli 
institutebisTvis. arbitraJis kanonis 2015 wlis Sesworebebma gaafarTova daniSvnis 
uflebamosilebebi da sasamarTloebTan erTad ufleba mieca „nebismier instituts“. 
ase rom, kanoni am mimarTulebiT xorcieldeba.345 

                                                 
337  meore mxriv, zogi SeiZleba amayad agrZelebdes fasian momsaxurebas, rogorc dakavSire-

buls saqmian moRvaweobasTan. 
338  erT-erTi adgilobrivi specialisti rekomendacias uwevda qarTveli arbitrebis erTob-

liv SerCevas. Giorgi Narmania, Party-Appointed Arbitrators: Past, Present and Future, 2014 Alt. Disp. Resol. 
Y.B. Tbilisi St. U., 106, 120-21.  

339  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-11(3) (b) muxli. 
340  gordoni, zemoaRniSnuli sqolio 3033, 285 (samomxmareblo arbitraJis daniSvnisaTvis re-

komendirebs sasamarTlos mxridan da erTobliv dadasturebas).  
341  Akseli, zemoaRniSnuli sqolio, 126, 252. 
342  iqve. 
343  ix. Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 105-06. 
344  ix. Redfern A., Hunter M., Law and Practice of International Commercial Arbitration 3rd ed., 1999, 200. 
345  ix. ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, §(a) (a.g.) (,,arbitr(ebis)is daniSvnis we-

sebTan dakavSirebuli meore cvlileba konkretulad adgens, rom arbitrebi SeiZleba iniS-
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mxaris avtonomiis principis SesanarCuneblad gamoyenebuli unda iqnes siebis 
sistema. amerikis saarbitraJo asociacia da sxva gaerTianebebi iyeneben siebis siste-

mas.346 UNCITRAL-is arbitraJis modeluri wesebiT, magaliTad, Tu mxareebi ver Tan-

xmdebian calkeul arbitrze, daniSvnis uflebis mqone damoukidebeli organizacia 
TiToeul mxares gadascems potenciuri arbitrebis identur sias.347 TiToeul mxares 
eZleva drois SezRuduli periodi, ra droSic unda daabrunos sia, saidanac amo-

Rebuli eqneba gvarebi (mizezis gareSe),348 darCenili gvarebi ranJirebuli iqneba 
upiratesobis miniWebiT.349 Semdeg es damoukidebeli uflebamosili organizacia mxa-

reebis upiratesobebze dayrdnobiT niSnavs arbitrs.350 Tu saerTo gvarebi ar figuri-

rebs orive mxaris mier dabrunebul siebSi, uflebamosili organizacia sakuTari 
nebiT niSnavs arbitrs.351 Tumca siiT daniSvnis sistema ufro nelia, vidre uSualod 
provaideris daniSvna. mxareebs saSualeba eZleva, gamoxaton sakuTari arCevani da 
Tavi igrZnon procesis nawilad, rac mniSvnelovani principia, romelic gamoto-

vebulia qarTul samomxmareblo arbitraJSi.352 siebis sistema mxareebs icavs agreTve 
IAA-s gamovlenili miukerZoeblobisagan. is arbilebs ganmeorebiTi moTamaSis prob-

lemas, vinaidan provaiderebi ar akontroleben arbitrebis sias da arbitrebs ar 
gaaCniaT stimuli, daxmareba gauwion instituciur mxareebs. is, agreTve, gaaumjo-

besebs arbitraJis aRqmebs mosaxleobaSi.  
IAA-sTvis Zalauflebis miniWebas aqvs ori nakli: pirveli – is Seanelebs pro-

cess, rodesac SevadarebT uSualod provaideris daniSvnas, gansakuTrebiT, siebis 
sistemis gamoyenebisas.353 magram samarTlianobis zrda da misi aRqma SeiZleba Rirdes 
im gazrdil drod, romelic ixarjeba daniSvnaze; meore – is ar iqneba popularuli 
provaiderebSi, vinaidan isini dakargaven kontrols arbitris daniSvnaze.354 amave 
dros, Tu am institutebs surT, ganagrZon msxvilmasStabiani samomxmareblo saqmee-
bis miReba, es SeiZleba maTTvis iyos erTaderTi ganxorcielebadi gza gasagrZeleb-
lad. alternativa SeiZleba iyos blanketuri samomxmareblo arbitraJis akrZalva. 

                                                                                                                                                         
nebodes ara mxolod sasamarTlos mier, aramed nebismieri dawesebulebis mier (Tu mxareebi 
arian amaze SeTanxmebuli)“).  

346  ix., agreTve, AAA-s wesebi, zemoaRniSnuli sqolio 143, at R. 2013, 12.  
347  G.A. Res. 65/22, UNCITRAL-is arbitraJis wesebi, 2010-e muxli, 8, <http://www.uncitral.org/ pdf/ en-

glish/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf>, (bolos nanaxia 7 oqtombers, 2015), 
(SemdgomSi – UNCITRAL-is arbitraJis wesebi). 

348  SeerTebul StatebSi gvaris amoRebas (mizezis gareSe) zogjer uwodeben aramotivirebul 
acilebas. 

349  UNCITRAL-is arbitraJis wesebi, zemoaRniSnuli sqolio 350, me-8 (2) muxli. aramotivire-
buli acilebebis (ara acilebebi konkretuli mizeziT) raodenoba SeiZleba Semcirdes, ra-
Ta iyos ufro maRali albaToba, rom dasaxeldeba minimum erTi saTanado pirovneba da, am-
rigad, Semcirdeba arbitris daniSvnis SesaZleblobebi. ix. mag., AAA Securities Arbitration Sup-
plementary Procedures, R. 2009, 3(a), <https://www.adr.org/cs/groups/commercial/ documents/document/ dgdf/ 
mda0/~edisp/adrstg_004107~1.pdf>. (bolos nanaxia 23 Tebervals, 2015). 

350  UNCITRAL-is arbitraJis normebi, zemoaRniSnuli sqolio 350, me-8(2) muxli.  
351  iqve, me-8 (2) (d) muxli. 
352  MacNeil, zemoaRniSnuli sqolio 127, §27:3:6:1 (romelic aRniSnavs mxareTa Tanabari monawi-

leobis mniSvnelobas SerCevis procesSi).  
353  Douglas Earl McLaren, Party-Appointed vs. List-Appointed Arbitrators: A Comparison, 20 J. Int’l Arb. 233, 236 (2003). 
354  erT-erTi alternativaa, mieces provaiderebs SesaZlebloba, marTon arbitris daniSvnis 

procesi, magram gamoiyenon siebis procedura, romelic Ria iqneboda yvela licenzire-
buli arbitrisa da momxmareblisTvis, gamoeyoT sajaro xarjebiT dafinansebuli advoka-
ti, romelic uflebamosili iqneboda, daxmareboda momxmareblebs proceduris warmarTva-
Si. es SeiZleba, ufro metad sasiamovno iyos provaiderebisTvis, Tumca naklebad idealuri 
momxmareblebisTvis.  
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sabolood, IAA SeiZleba daexmaros am institutebs reputaciis amaRlebaSi, arbit-

raJze Semdgomi moTxovnis stimulirebiT momavalSi.  
 

3. licenzireba 

saqarTvelom unda Camoayalibos arbitris licenzirebis reJimi. saqarTvelos 
saarbitraJo asociacia iqneboda bunebrivi mxare am programis dasanergavad, magram 
is SeiZleba imarTebodes saqarTvelos advokatTa asociaciis, davebis alternatiuli 
gadawyvetis erovnuli centris (NCADR)355 an sxva prestiJuli institutis mier. am 
reJimis mTavari komponentebi iqneboda: Sesasvleli testi unarebsa da eTikaSi, 
uwyveti ganaTleba, mkacri saxelmZRvanelo principebis dacva eTikasa da kompeten-

ciaSi, da disciplinuri procedura. licenzirebis reJimi xels Seuwyobda kompeten-

ciasa da profesionalizms, iseve rogorc sazogadoebriv ndobas.356 arbitrebis mom-
zadebiT ZiriTad samediatoro unarebSi arbitraJis kanonis ganxorcielebis piro-

bas357 meti yuradReba mieqceoda da mxareebs eqneboda ukeTesi SesaZleblobebi 
TavianTi finansuri urTierTobebis urTierTmogebianad mosawesrigeblad.358  

DAL-is (gasajaroeba, arbitris daniSvna da licenzireba) samive komponenti er-
TmaneTs aZlierebs. magaliTad, informaciis gasajaroeba mniSvnelovani iqneboda 
IAA-sTvis mxareebis uzrunvelsayofad saarbitraJo neitraluri siiT, xolo licen-

zireba iqneboda IAA-s arbitrTa siis xarisxis ZiriTadi sakontrolo meqanizmi.  
DAL gankuTvnilia arbitraJis gasaumjobeseblad da ara mis SesazRudavad. es Se-

esabameba evrokavSiris axal direqtivas davebis alternatiul gadawyvetaze samom-

xmareblo davebisaTvis.359 DAL xels uwyobs sazogadoebriv ndobas arbitraJisadmi, 
icavs momxmareblebs tendenciurobisagan da inarCunebs arbitraJis mniSvnelovan 
upiratesobebs: efeqturobas, Rirebulebas, moqnilobasa da procesis dasrulebulo-

bas. gadawyvetileba naklebad mavnebluri iyo, vidre sruli akrZalva an moTxovnebis 
rTuli forma araprognozirebadi sasamarTlo gadaxedviT.  

magram DAL ar aris srulyofili. monacemebis gasajaroeba iwvevs axali aRricx-
vebis xarjebs, Tumca isini unda iyos minimaluri. gasajaroeba Seamcirebs konfiden-
cialobis dacvas, Tumca dacvebi, ZiriTadad, emsaxureba ganmeorebiT mxares. monace-
mebis gasajaroeba SeiZleba gaerTiandes sakontrolo uflebamosilebasTan, sistema-

turi Secdomebis SemTxvevebis gadaxedvisa da dasjis mizniT,360 Tumca es ufro gaar-
Tulebda sakiTxs da SeiZleba, arc ki Rirdes miRebuli mogeba. gasajaroebiT arbit-

rebi da provaiderebi Secvlian TavianT qmedebebs (saWiro donemde) Secdomebis an mi-
ukerZoeblobis aRqmis Tavidan asacileblad. am sakiTxis naTelyofa sagrZnob sarge-
bels moitans.  

                                                 
355  The NCADR is located at Tbilisi State University. Its website is available at <http://ncadr.tsu.ge/eng/2/news/52-

ncadr-initiatives-for-business-law-reform> (bolos nanaxia 2015 wlis 23 Tebervals).  
356  ix. Blechman M.D., zemoaRniSnuli sqolio 314, 13. 
357  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 38-e muxli. 
358  Teo Kvirikashvili, Med-Arb / Arb-Med and Prospects of Their Development in Georgia, 2014 Alt. Disp. Resol. 

Y.B. Tbilisi St. U. 51; Raeschke-Kessler H., The Arbitrator as Settlement Facilitator, 21 Arb. Int’l 2005, 523, 
(discussing windows of settlement opportunity during arbitration). 

359  evroparlamentis direqtiva 2013/11/EU da sabWos 2013 wlis 21 maisis davebis alternatiuli 
gadawyveta momxmarebelTa davebisaTvis, №2006/2004 da direqtiva 209/22 EC, 2013 O.J. (L 165) 
63 (wevri saxelmwifoebisgan moiTxovs ADR-is (davebis alternatiuli gadawyveta) meqaniz-
mebis ganviTarebas momxmarebelTa konfliqtebisTvis).  

360  ix. Farmer, supra note 299, at 2369-93 (recommending provider liability for systemic bias). However, systemic bias 
would be difficult to define and penalize. Civil liability would also achieve little for Georgian consumers. Georgian law 
already provides for criminal liability for arbitrators. ix. Tsertsvadze, Commentary, supra note 77, at 115. 



 120 

daniSvnis procesis CamorTmeva provaiderebisTvis iqneba mkacri saSualeba, mag-
ram gadawyvetileba aris ganxorcielebadi da ar unda gamoiwvios ekonomikuri zara-
li provaiderebisTvis an arbitrebisTvis. ramdenadac es gadawyvetileba iZleva sa-
valdebulo samomxmareblo arbitraJis gadarCenis saSualebas, igi aris sargeblis 
momtani provaiderebisTvis drakonul alternativebTan SedarebiT.361 licenzireba, 
agreTve, gamoiwvevs kontrolisa da disciplinuri reJimis SemotanasTan dakav-

Sirebul damatebiT xarjebs, rasac gadaixdian arbitrebi ise, rom jamuri Sedegi maT 
mimarT iyos minimaluri; aseve iqneba administraciuli xarjebic, mimarTuli arbit-

raJis daxvewisaken.  
VII. daskvna 

miuxedavad qveynis arbitraJis problemuri istoriisa, qarTvelebi mainc mimar-
Taven arbitraJs davebis gadasawyvetad. es kargi niSania. rekomendebuli cvlilebe-
biT arbitraJis kanonma unda waaxalisos saerTaSoriso investiciebi, xeli Seuwyos 
qveynis Sida ekonomikur aqtivobas da Seamsubuqos gansaxilveli saqmeebiT gadatvir-
Tuli sasamarTloebi. kanoni arsebiTad gaumjobesebulia wina arbitraJis sistemas-

Tan SedarebiT, magram igi kvalav ganviTarebis procesSia. kanonis msgavsebebi UN-
CITRAL-is tipur kanonTan adgens nacnob struqturas bevri monawilisaTvis.  

kanonis naklovan mxareebze reagireba SeiZleba kanonieri SesworebebiT. Tu ka-
noni iZleva ufro met sicxades, naklebi iqneba gaugebroba, Seusabamoba da misi aras-

worad gamoyeneba. mniSvnelovani sakiTxebi ukavSirdeba sasamarTloebis rols. isto-
riis mixedviT, qarTuli sasamarTloebi eWviT uyureben saarbitraJo gadawyvetile-
bebs, gansakuTrebiT momxmareblebTan dakavSirebulT. ramdenime damatebiTi Seswo-
reba, rogoricaa, magaliTad, remisiis procesisa da sajaro wesrigis ganmartebis da-
mateba, daexmareba sasamarTloebs, daicvas mxareebi kanonis arasworad gamoyenebisa-
gan, arbitraJis ganviTarebisaTvis zianis miuyeneblad. saqarTvelos uzenaesma sasa-
marTlom daamtkica mzaoba ucxouri saarbitraJo gadawyvetilebebis aRsrulebaze 
saSinao firmebis mimarT. sajaro wesrigze Semdgomi sicxadis SemotaniT sasamarTlo 
praqtika gaxdeba brwyinvale magaliTi sxva ganviTarebadi qveynebisTvis.  

arbitraJisaTvis ZiriTadi muqara saqarTveloSi da sadme sxvaganac aris saval-
debulo samomxmareblo arbitraJis gamoyeneba. Tumca arsebobs mkacri gadawyvetile-
bebi, rogorebicaa sargeblis miRebis mizniT moqmedi provaiderebis akrZalva an ga-
moricxva, ufro dazustebul midgomas SeiZleba hqonoda ufro meti azri. yvelaze 
didi albaTobiT warmatebuli iqneboda gadawyvetileba, romelic daabalansebda yve-
la dainteresebuli mxaris gaTvaliswinebebs da Zireul mizezebze (ganmeorebiTi mo-
TamaSisa da arbitris daniSvnis problemebi) reagirebis mcdelobebs.  

sxva ganviTarebadma qveynebma SeiZleba iswavlon saqarTvelos gamocdilebidan. 
arbitraJi iqneba mZlavri instrumenti, romelic xels Seuwyobs efeqturobasa da 
ekonomikur aqtivobas. is SeiZleba, agreTve, gaxdes iaraRi, romelic uaryofs indivi-
dualuri pirebis fundamentur uflebebs. rogorc saqarTvelo swavlobs, momxmare-
belTa mniSvnelovani dacva unda dadges saSinao arbitaJSi socialuri saWiroebebis 
dasakmayofileblad. ganmeorebiTi moTamaSis problemebze reagireba unda xdebodes 
proeqtirebis etapze. ganmartebuli da kontrolirebadi unda iyos sasamarTloebis 
gansakuTrebuli roli. eTikis normebi miRebuli da aRsrulebuli unda iyos dasawyi-
sidanve. farTo profesionaluri ganaTleba da mudmivi gadamzadeba iqneba mTavari 
ingredienti. garkveuli SesworebebiT saqarTvelos arbitraJi SeiZleba gaxdes mode-
li ganviTarebadi msofliosTvis.  

                                                 
361  ix. Blechman M.D., zemoaRniSnuli sqolio 314, 14-15 (rekomendirebs im provaiderebis akrZal-

vis Sesaxeb, romlebic moqmedeben mogebis mizniT); tyemalaZe s., axali kanoni, zemoaRniSnu-
li sqolio 733, 671 (rekomendirebssamomxmareblo arbitraJis SezRudvis Sesaxeb). 


