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turning to the judiciary to restore their violated rights. This may be explained by the fact that the existing
legislation fails to provide adequate guarantees for their protection.“6 This problem is evident in general, across
other jurisdictions as well.

In contrast, the legal systems of numerous countries rely on mediation as a flexible process for the
voluntary resolution of disputes within a confidential setting. Mediation significantly reduces both costs and the
duration of dispute resolution.® For this reason, this mechanism of alternative dispute resolution is particularly
supported by healthcare service providers and insurance companies, insofar as mediation constitutes an
opportunity for them to address rising legal expenses.’

The advantage of mediation is particularly evident in light of the structural limitations of judicial
adjudication. The difficulty of establishing physician liability and overcoming the high standard of proof,'® the
duration of proceedings, and the significant emotional and financial costs complicate the effective resolution of
disputes.'' Moreover, traditional litigation frequently fails to take into account the emotional interests of the
patient and his or her family'> and does not adequately respond to systemic demands, such as, for example, the
improvement of the quality of medical services.

”Medical mediation has emerged as a collaborative, patient-centered alternative that utilizes neutral third-
party facilitation to enhance dialog, mutual understanding, and consensus.“'* Within the framework of mediation,
it is possible to reach agreement on matters that extend beyond mere monetary compensation (such as an apology
or the revision of hospital policy), with the focus shifted from accusations to problem-solving. Mediation is a
flexible and party-centered process that enables participants to retain control over the outcome and to tailor
solutions to their specific needs.”” The confidential nature of the process makes it possible to create a safe
environment for physicians, in which they may express regret or explain what went wrong without fear of legal
liability,16 while patients are afforded the opportunity to articulate their feelings and priorities.17 Researches
indicate that the informal and empathetic environment of mediation is capable of preserving the physician—patient
relationship, in contrast to the adversarial nature of judicial proceedings, which are characterized by hostility and
mistrust.'®

For the purposes of the present study, it is important to define the content of “medical disputes.” This
notion encompasses disputes arising from erroneous medical conduct and medical negligence (including errors in
diagnosis, treatment, or the failure to obtain informed consent in an appropriate manner, among others).19

The aim of this paper is to assess the effectiveness of mediation as a mechanism of alternative dispute
resolution in the context of medical disputes. The paper analyzes the legal frameworks existing in various
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jurisdictions, the ethical challenges accompanying the mediation process in medical disputes, and its practical
perspective.

2. Normative Models of Medical Dispute Mediation

On a global scale, legal systems increasingly employ mediation in private law disputes, taking into account
diverse models and forms of regulation.

2.1. USA

In the United States, the costs associated with the judicial resolution of disputes arising in the field of
healthcare are linked to colossal figures.” It was precisely this circumstance that, to a certain extent, encouraged
institutions, their employees, and patients to turn to alternative forms of dispute resolution.”' The establishment of
medical mediation as a standard practice in the United States dates back to the second half of the twentieth
century, when the model of “bioethics mediation” emerged, aiming to resolve complex medical disputes through
the involvement of a neutral third party.22

In the United States, mediation constitutes an integral, yet predominantly voluntary component of the
process for resolving medical disputes. No federal statute provides for mandatory mediation in medical disputes;
however, in 27 states, the use of mediation or arbitration in medical disputes is regulated at the state level.”
Judges are authorized to transfer cases to mediation in order to alleviate the burden on the courts and to facilitate
settlement. In practice, parties generally engage in mediation after filing a claim in court but prior to the
commencement of substantive proceedings, often upon judicial recommendation or on the basis of the parties’
own agreement.24

In 17 jurisdictions within the United States, in addition to mediation, a system of pre-trial screening panels
operates, composed of experts and tasked with the assessment of claims related to medical malpractice.”” This
mechanism constitutes another form of alternative dispute resolution, aimed at filtering claims and facilitating
settlement.

Within the systems of medical institutions, innovative approaches are also observed that aim to integrate
mediation into the management of complaints related to medical errors. For example, certain medical institutions
have developed Communication and [Dispute] Resolution Programs (CRPs), which encourage open and
transparent communication with patients and their family members.”® Although such programs do not constitute
mediation in the strict procedural sense, they clearly reflect a political and conceptual shift within the healthcare
system toward settlement-, dialogue-, and consensus-oriented resolution, fully corresponding to the pathos of
mediation. As scholars note, such interest-based approaches simultaneously promote patient satisfaction and
reduce defensive medical practices on the part of clinicians.”’

It is noteworthy that numerous insurance companies regularly employ mediation as one of the stages in the
handling of claims. Insurance companies frequently incorporate mediation clauses into agreements and contracts
related to the provision of healthcare services.”®
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In summary, it should be noted that the legal framework of the United States promotes mediation in
medical disputes through various legislative regulations, court rules, and institutional practices, without
introducing a component of mandatory participation. As a result, the majority of medical disputes are resolved
outside the courts; however, the effectiveness of mediation outcomes is clearly reflected in the data of various
empirical studies. For example, a 13-year analysis of the University of Florida Health system demonstrated that
the settlement rate within its mediation program reached 74.4%%

2.2. United Kingdom

The United Kingdom likewise relies on mediation in the resolution of medical disputes; however, its legal
culture and the structure of its healthcare system differ. In England and Wales, medical negligence disputes are
adjudicated by the courts, yet the courts encourage the use of alternative dispute resolution methods in accordance
with the Civil Procedure Rules and the pre-action protocol for the resolution of clinical disputes, which expressly
directs parties to consider mediation at an early stage. The introduction of such protocols began in the 2000s; for
example, in the United Kingdom, a protocol was developed for disputes arising from paediatric treatment.*’ There
is no rule providing for mandatory mediation; however, a landmark case concerning mediation was Halsey v.
Milton Keynes General NHS Trust, in which the court held that compelling mediation would infringe the right of
access to the courts. At the same time, the court emphasized that an unreasonable refusal to engage in mediation
may justify the imposition of sanctions, even where the proceedings ultimately conclude in favor of the refusing
party. *' Through this precedent, the English legal system took significant steps in favor of mediation and
encouraged parties to approach alternative dispute resolution mechanisms in good faith.

Outside the courts, the National Health Service (NHS) has taken proactive steps to integrate mediation into
the management of medical disputes. *> The NHS has developed centralized mechanisms aimed at facilitating
settlement. It is noteworthy that in 2014, the NHS Litigation Authority initiated a mediation service through a
successful pilot program, within the framework of which 81% of the cases in which mediation was offered
concluded in settlement.”” Following the success of this project, mediation assumed a permanent character, as a
result of which the NHS contracted specialist mediation providers to manage cases related to medical negligence
brought against the NHS. ** The English experience demonstrates that even in the absence of a formal mandate,
institutional support significantly promotes the use of mediation. It should be separately noted that mediation is of
equal significance for healthcare service providers; accordingly, they increasingly seek to develop policies for
alternative dispute resolution, employ appropriately qualified personnel, and incorporate mediation into
contractual arrangements.>

In summary, the United Kingdom adheres to a voluntary model of mediation. The legal system promotes
the use of mediation in cases of clinical negligence through both incentive-based and sanction-based mechanisms.
The structured model of the NHS demonstrates how a large healthcare organization can make mediation an
integral component of medical dispute management, aimed at reducing litigation costs and restoring the
relationship between patients and medical personnel.
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2.3. Europe

The development of mediation in medical disputes across European countries has been influenced both by
domestic reforms and by international mechanisms, such as the European Union Directive on Mediation.® The
Directive required Member States to promote mediation in order to ensure the enforceability of mediated
settlements. Accordingly, many European countries adopted legislation to facilitate mediation, and this
development extended to medical disputes as well. From the perspective of legislative regulation, diversity exists:
in certain countries, including Belgium, France, Hungary, Luxembourg, and Slovenia, mediation in medical
disputes is governed by special legislation regulating medical relationships. *’

In Italy, Legislative Decree adopted in 2010 defined mediation as a prerequisite for recourse to the courts in
certain civil disputes, including cases related to medical malpractice.*® This model of mandatory mediation was
subsequently declared unconstitutional by the Constitutional Court, as a result of which amendments introduced in
2013 mitigated the mandatory character of the model and imposed upon the parties the obligation to attend at least
one informational (introductory) meeting.39 Accordingly, under the current regulation, in disputes falling within
the categories defined by law (including medical disputes), the parties are required to attend an initial mediation
session conducted with the participation of a certified mediator, after which they retain the right to decide whether
to continue mediation or proceed to judicial adjudication.*’ Judges are likewise empowered to refer ongoing cases
to mediation.

In France, the Act of 4 March 2002 on Patients’ Rights introduced a no-fault compensation scheme,
enabling injured patients to seek compensation outside traditional fault-based litigation.” Similarly, in
Scandinavian countries, such as Sweden, no-fault patient insurance systems have been in operation since 1975,
providing compensation for medical injury without the need to establish negligence.** Such no-fault liability
systems effectively reduce the necessity for mediation or judicial proceedings; however, these no-fault
compensation schemes apply exclusively to specific cases expressly provided for by law.

In Spain, mediation is regulated by the Law on Mediation in Civil and Commercial Matters and other
supplementary provisions, and a prospective trend is observable toward the possible introduction of mediation as a
mandatory prerequisite to judicial proceedings.®

Overall, the European experience demonstrates a clear practice of promoting mediation, implemented
within both mandatory and voluntary mediation models.

2.4. Georgia

As of today, pursuant to the Civil Procedure Code of Georgia, any dispute may be referred to mediation by
the court upon the consent of the parties, which includes disputes arising from medical relationships.* The parties
are likewise free, on their own initiative and on the basis of mutual agreement, to engage in private mediation.*
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It is noteworthy that, at the early stages of the development of mediation, when the institution of mediation
was first incorporated into the Civil Procedure Code of Georgia46 and the Law of Georgia “On Mediation” had not
yet entered into force, provisions concerning medical mediation were introduced by the Law of Georgia “On
Health Care.™’ A Medical Mediation Service was established, the competence of which extended to disputes
arising after 1 March 2012* between a patient and an insurance organization, between an insurance organization
and a healthcare service provider, as well as between a patient and a healthcare service provider, in cases where
medical services were delivered within the framework of a relevant state, local, or autonomous republic budget-
funded healthcare service or health insurance program. *

Notwithstanding its designation, the mediation process conducted by the Medical Mediation Service
differed from classical mediation. First, specific subjects were defined (the patient, the insurance company, and/or
the healthcare service provider) who could participate in the process.”” Moreover, instead of the parties
themselves reaching a settlement, a decision or recommendation in such disputes was issued by the LEPL
“Medical Mediation Service.” In particular, where a contract or independent agreement existed between the
parties concerning the examination of the dispute by the Medical Mediation Service, the decision adopted by the
Service had binding force.”' In the absence of such an agreement, the Service issued a recommendation, which
was voluntary in nature; if the parties failed to reach agreement, the substantive examination of the dispute would
proceed before the court.”

As noted in the Explanatory Note to the legislative act, the relevance of this initiative was prompted by the
need to regulate relationships arising between the patient, the medical institution, and the insurance organization,
insofar as “the vast majority of healthcare programs consisted of insurance programs, within the framework of
which medical services for beneficiaries of state programs were financed through an insurance voucher,”” while
the stated objective of the draft law was “the clear delineation of state policy and competences in the medical
field, [...] as well as the institutionalization of the functions of the regulatory body overseeing medical activity.” >4

The Medical Mediation Service functioned only until 2015, as the introduction of the Universal Health
Care Program eliminated the need for its continued operation. Its functions, insofar as they concerned
communication between the patient and the medical institution, were assumed by the Social Service Agency,
while the relationship between the patient and the insurance organization became subject to regulation under the
Law of Georgia on Insurance and other normative acts. >

3. Ethical Aspects of Medical Dispute Mediation

Mediation of disputes arising in the field of healthcare is associated with distinct ethical challenges, given
the sensitive context of health, life, and professional responsibility.5 % In such cases, not only legal rights are at
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stake, but also moral obligations — such as the physician’s duty of candor and the patient’s aspiration toward
informedness and accountability.

3.1. Patient Autonomy

One of the ethical advantages inherent in mediation is the opportunity it affords patients to engage in direct
communication with physicians. " In judicial proceedings, patients, as plaintiffs, are constrained by procedural
rules and the strategic decisions of legal representatives, and their personal stories are reduced to technical
evidence. By contrast, mediation constitutes a space in which apology and explanation are possible, and where the
emotional and informational needs of claimants may be addressed.™ In the context of mediation, the principle of
informed consent, which is so essential to any medical relationship, is elevated to a paramount value, since
beyond the content or classification of the underlying relationship, mediation is oriented toward enabling the
participating subject to make an informed decision.”” Information, self-determination, conscious decision-making,
and the ability to exercise control over the outcome of the process are elements that ensure the protection of
patient autonomy within mediation. “An autonomous decision reflects the values that are prioritized and preferred
by the party and thus constitutes an imprint expressive of the party’s personality and self-identity. It is precisely
due to the broad operation of the principle of self-determination and autonomy that mediation is often referred to
as justice for people.”

Ethical mediation practice requires that patients be afforded the opportunity to clarify their own interests. In
certain cases, the primary objective of patients is not the receipt of compensation, but rather the acknowledgment
of responsibility and the assurance that a similar occurrence will not recur. ®' The informal setting of mediation is
well suited to such types of demands. This may be perceived as restorative justice within the healthcare sector,
oriented toward the preservation of relationships and the prevention of future harm.*

3.2. Fairness and Imbalance of Power

One of the ethical issues concerns whether mediation is fair to vulnerable parties, particularly patients, who
may be traumatized, situated in an informational vacuum, or in a financially disadvantaged position.” It is
pertinent to consider whether mediation ensures fair outcomes in medical disputes, and what constitutes the
criterion for assessing fairness.

Mediation may result in insufficient compensation for the patient (where patients agree to less than they
would receive in the event of full success before a court) or in inconsistent outcomes that depend more on
negotiation skills than on the objective merits of the case. On the other hand, it must also be taken into account
that, statistically, the majority of claimants in medical disputes are unsuccessful in court and receive no
compensation at all.* Mediation also provides the opportunity to take into consideration the interests and needs of
the parties. For example, a patient in a grave condition may prioritize prompt compensation, whereas the court is
confined to legal norms and cannot respond to individualized needs. Here, an element of autonomy emerges
within the concept of fairness: mediation enables the parties themselves to determine what they regard as a fair
outcome, which may be understood as the realization of individualized justice, even where it departs from the
formal norms of law.*
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In medical disputes, patients confront institutions that possess greater resources and experience. There
exists a risk that such an imbalance of power may be exacerbated within mediation, which lacks the formal
protective mechanisms characteristic of judicial proceedings. In such circumstances, it constitutes the mediator’s
ethical obligation to neutralize the process through the application of appropriate mediation techniques.66 Patients
must not be subjected to pressure to consent to an unfair agreement behind closed doors. Ensuring fairness and
balancing disparities of power represent significant ethical duties of the mediator within the mediation process.
The fulfillment of these duties must be secured by allocating equal time to all participants, encouraging
consultation with legal representatives, avoiding technical medical terminology, and employing other appropriate
mechanisms.®’

In many cases, patients are represented in mediation by legal counsel, whose duty is to provide appropriate
legal support to the parties and to eliminate informational imbalances. However, ethical mediation practice
requires that the mediator serve as the principal regulator of power dynamics. Within the mediator’s arsenal of
authority are techniques such as the use of private meeting formats, the inclusion of all decision-makers, the
recommendation to obtain legal advice, the conduct of reality testing, and other measures, through which the
mediator may balance the process.68

3.3. Confidentiality vs Transparency

Within the mediation process of medical disputes, the standard of confidentiality performs an ethically
ambivalent function. On the one hand, it fosters candor and openness, encouraging the patient to express feelings
without fear, while enabling the physician to acknowledge error. % The confidential nature of mediation
safeguards reputation7° and serves as a significant motivator for the parties, particularly healthcare professionals,
to speak openly and transparently.”’ On the other hand, where a medical error is serious, ensuring confidentiality
of that fact may undermine the public interest in terms of the accountability of medical institutions and the safety
of medical care.” In this respect, a limitation of mediation lies in the absence of precedent-setting capacity, ™ as
disputes of the same type may continue to recur.”* For example, in the case of a physician who repeatedly
commits medical errors and resolves each potential dispute through mediation, the broader public may remain
uninformed. Whereas a public judicial proceeding may reveal a physician’s incompetence or accelerate systemic
reform, within the framework of mediation such facts may remain concealed in the event of settlement. Ethically,
this gives rise to challenges from the perspective of fairness and transparency. Society has a legitimate interest in
potential risks within the healthcare sector. The confidential nature of mediation, while potentially beneficial for
the resolution of individual cases, may inadvertently exclude the accountability of medical institutions before the
public.

In response to this challenge, mediation may balance confidentiality with mechanisms of accountability.
Within the framework of a mediated settlement, it may be stipulated that the medical institution undertake
obligations to ensure systemic reform, including amendments to policies and protocols designed to mitigate
potential risks in the future.

% McClay C., Mediation in Medical Treatment: A More Effective Way to Manage Disputes, Catholic University Law

Review, Vol.68, No.3, 2019, 546.

Lindsey J., Doyle M., Wazynska-Finck K., Navigating Conflict: The Role of Mediation in Healthcare disputes, Clinical
Ethics, Vol.19, No.1, 2024, 31.

8 Chitashvili N., Fundamentals of the Mediation Ethics, Thilisi, 2024, 279 — 294 (in Georgian).

% Kandashvili I, Mediation, Mediation, An Effective Means of Dispute Resolution, (practical guide), Tbilisi, 2022, 87 (in
Georgian).

Johnson S.W., Mediation as an Alternative Dispute Resolution Tool in Healthcare Malpractice, International Journal of
Novel Research in Healthcare and Nursing, Vol.11, No.1, 2024, 272.

Sybblis S., Mediation in the Health Care System: Creative Problem Solving, Pepperdine Dispute Resolution Law Journal,
Vol.6, No.3, 2006, 505.

> Ibid, 506.

B Jigajinni M., Joseph C., Exploring Mediation Techniques for Resolving Private Healthcare Issues: An Overview,
International Journal of Creative Research Thoughts, Vol.12, No.4, 2024, 305.

Sybblis S., Mediation in the Health Care System: Creative Problem Solving, Pepperdine Dispute Resolution Law Journal,
Vol.6, No.3, 2006, 506.

67

70

71

74

31



3.4. Ethical Obligations of the Mediator in the Process of Medical Dispute Mediation.

For mediators, a specific system of ethical standards governs the mediation process, typically regulated in
professional codes of conduct. In the context of medical disputes, particular emphasis must be placed on the
ethical obligations of competence, impartiality, the assurance of equal procedural opportunities, self-
determination, and confidentiality.

Ensuring equality between the parties constitutes one of the mediator’s significant ethical obligations in the
management of the mediation process, particularly given that, as previously noted, disputes of this nature are
characterized by the presence of a weaker party — the patient who lacks the requisite professional knowledge to
adequately protect his or her interests. Moreover, in order to facilitate the parties’ self-determination, it is essential
that the mediator possess sufficient competence in medical matters to comprehend the substance of the dispute
and to formulate appropriate questions, thereby indicating the necessity of specialized training and the ethical duty
of competence. This encompasses both procedural and subject-matter competence.”

From an ethical perspective, the mediator is prohibited from providing advice, as this may constitute a
breach of the duty of neutrality. At the same time, the mediator is obliged to ensure that the parties have access to
the information or expert assessment necessary to make an informed decision. Neutrality does not equate to
passivity: mediators in medical disputes must manage the dynamics of the process in a manner that prevents the
exploitation of the weaker party. They often perform an ethical balancing function to ensure that the process itself
complies with the principles of good faith negotiation.

In conclusion, it may be stated that the mediation process in medical disputes is likewise accompanied by
ethical challenges; however, these are manageable. When properly implemented, mediation ensures patient
autonomy and facilitates an informed, self-determination-based, and fair resolution.

4. Practical Advantages of Mediation in Medical Disputes

Alongside the assessment of the legal framework and ethical challenges, it is important to evaluate the
effectiveness of mediation in medical disputes from the perspective of practical outcomes.

4.1. Procedure

The advantage of mediation is also manifested in the alleviation of procedural complexities. In judicial
proceedings, the burden of proof is particularly difficult for the patient due to limited professional knowledge. It
must also be taken into account that medical opinions, which play a crucial role in the evidentiary process, may be
biased, and the attitude of experts is often characterized by collegiality.”® Consequently, the reluctance of expert
witnesses to participate in court proceedings or to issue opinions further complicates the process.77 Mediation is
more accessible for the patient, as it does not require compliance with such stringent evidentiary standards.

4.2. Expenses

One of the most significant advantages of mediation lies in its capacity to ensure substantial savings of time
and financial resources in comparison with judicial proceedings. Studies and evaluations of various programs
consistently demonstrate that cases resolved through mediation are concluded more swiftly and at considerably
lower cost (including attorneys’ fees, court expenses, and related expenditures) than under conditions of full
judicial adjudication.

™ The ethical obligation of competence does not merely entail compliance with the professional competency requirements
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Irrespective of the subject matter of the dispute, the costs associated with court litigation significantly
exceed those of the mediation process. According to one study conducted to analyze the outcomes of medical
mediation disputes, the total cost of mediation amounted to only 25% of the costs of court proceedings.”

4.3. Time

It should be separately noted that the timeframes for dispute resolution within mediation are significantly
shorter. Following the introduction of an early mediation program at the Veterans Affairs Medical Center in
Lexington, the average time required for resolving disputes was reduced from 2—4 years to 2—4 months, clearly
demonstrating the effectiveness of mediation in terms of both time and resource efﬁciency.79 In European Union
countries, the total average number of days required for judicial proceedings was 566, whereas the corresponding
average duration in mediation was 43 days, a similarly marked disparity is observable in the comparative costs of
litigation and mediation.*” Data from the University of Michigan indicate that, following the introduction of a
mediation-based Communication and Resolution Program (CRP), both the number of court cases and the duration
of dispute resolution significantly decreased.®' It should be emphasized that, particularly with respect to
vulnerable groups such as injured patients, the time efficiency of mediation ensures that their stress™ and trauma
are not prolonged and that they are able to obtain satisfaction of their interests more promptly.*

4.4. Safety and Accountability

Another practically significant benefit of mediation lies in its impact on patient safety and on relationships
with healthcare service providers. It should be noted that, in most cases, the initiation of a claim by patients is
prompted by a breakdown in the relationship between the healthcare provider and the patient, as well as by
improper®* or incomplete communication.*” Since mediation places emphasis on examining what went wrong, it
frequently reveals systemic problems (for example, unclear hospital protocols) and encourages the institution to
undertake corrective measures. In the context of judicial proceedings, internal reviews concerning errors are
generally conducted against the backdrop of fear of liability, whereas mediation creates an environment in which,
for example, a surgeon may apologize for the improper performance of a procedure, and a hospital representative
may explain that physicians will undergo retraining and that new systems will be introduced to prevent similar
incidents. Such undertakings may, and desirably should, be reflected in the mediated settlement. It is also
noteworthy that the right to be heard pertains not only to patients but also to medical professionals, for whom
mediation provides an opportunity to present their version of events without fear of liability or pressure.*®

The court is not a forum in which healthcare service providers may offer quality improvements or
corrective measures,” extend an apology, or propose non-pecuniary remedies™ that cannot be obtained through
judicial proceedings.89
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4.5. The Opportunity for Communication

From the patient’s perspective, practical outcomes are not determined solely by the receipt of financial
compensation; rather, the guiding principle of the process should be that the patient experiences emotional and
subjective satisfaction with the process, regardless of whether the dispute concludes in settlement. Within
mediation, an apology and effective communication may be of equal or even greater value to many patients than
monetary compensation. In many instances, the primary cause of medical disputes is not the medical error itself,
but rather the inaccessibility of physicians, miscommunication between patients, their representatives, and
physicians,” inadequate information, and a lack of acknowledgment of the problem.”!

Mediation creates the opportunity for dialogue to take place within a controlled and confidential
environment. A physician’s apology or an explanation as to how the hospital will prevent the recurrence of a
similar incident may significantly alleviate the patient’s suffering and thus constitute an outcome of mediation that
is not reflected in monetary terms, yet is nevertheless substantial. ** From both an ethical and practical
perspective, this may be assessed as a form of non-pecuniary compensation, a healing-oriented outcome that a
court is not empowered to impose. An important merit and advantage of mediation lies in the fact that it does not
merely examine the amount of compensation, but rather the patient’s interests. In seeking compensation, the
patient’s interest may not consist in financial gain, but in the accountability of the hospital, which may be
achieved through other means, for example, by preventing future instances of medical negligence through
adjustments to internal policies. Such matters may be raised and addressed within mediation.”

4.6. Preservation of Relationships

Another practical advantage of mediation lies in the preservation of the physician—patient relationship,
oriented toward the development of cooperation and the improvement of communication.”® A patient may
continue to require medical treatment. Judicial proceedings, however, almost inevitably lead to the erosion of the
patient’s trust in the physician, as it is rare for a patient to continue treatment with a physician against whom a
claim has been filed.”” When conducted at an early stage and in an empathetic manner, mediation has, in certain
cases, made it possible to continue the relationship or, at a minimum, to conclude it in a more constructive form.

Physicians who participate in mediation experience less emotional stress and are not required to be
separated from their professional duties for extended periods, compared to those who undergo full judicial
proceedings. The opportunity to apologize and to remedy harm aligns with their professional values and alleviates
feelings of shame or guilt, while also serving as a preventive measure against future disputes.”® A physician who
perceives that the matter has been resolved in a dignified and fair manner is less inclined to engage in defensive
medical practice, which is rooted in fear.

Mediation is future-oriented, whereas judicial proceedings are directed solely toward the rigid resolution of
the existing dispute.”’
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4.7. Results

The rate of cases concluded by settlement within mediation constitutes another significant indicator for
assessing the practical effectiveness of the process. As noted above, for example, the NHS pilot program recorded
an 81% settlement rate, which serves as clear evidence of the high practical efficiency of mediation.”®

Naturally, it must be taken into account that not all cases will conclude in settlement, and certain disputes
will still proceed to judicial adjudication, particularly where issues of principle are involved or where the parties’
assessments of the value of the harm differ substantially. A patient who considers the proposed terms insufficient
retains the right to refuse and to continue litigation; however, even in such instances, mediation may narrow the
scope of disputed issues and ensure that the parties are better prepared for court procc—‘:c—‘:dings.99

5. Conclusion

Studies indicate that mediation constitutes an effective mechanism for resolving disputes arising from
medical relationships and responds to the specific needs characteristic of such conflicts. Mediation, initially
introduced in the format of pilot programs, has gradually evolved into an institutional practice and has been
integrated into national legal frameworks as a dispute resolution mechanism that promotes the restoration of trust,
the strengthening of communication, and the assurance of fairness in the decision-making process.'”’

Comparative legal analysis demonstrates that, across various jurisdictions, a gradual consensus is emerging
according to which judicial proceedings in medical conflicts should remain a measure of last resort. The
involvement of a neutral mediator and the opportunity for communication and negotiation frequently yield
outcomes that more adequately reflect the interests of both patients and healthcare service providers. Although the
legal infrastructure of mediation varies from fully voluntary models to forms of mandatory mediation, their
common objective is to enhance efficiency, reduce costs, and achieve non-material outcomes such as the
expression of apology, the restoration of trust, and the improvement of patient safety.101

For the full realization of the potential of mediation, it is necessary to ensure the training of specialized and
qualified mediators, the appropriate education of lawyers and clinicians, as well as the development of procedural
mechanisms that secure the balancing of power and informational asymmetries.

In a prospective perspective, a further strengthening of the role of mediation in the resolution of medical
disputes is to be expected. It constitutes part of a broader cultural transformation underway in medicine and law,
which entails a transition from a paternalistic and closed model toward a collaborative and patient-centered
approach.

In conclusion, mediation in the field of healthcare clearly demonstrates that fair and humane outcomes may
be achieved on the basis of consensus, beyond a confrontational process. The parties themselves participate in
shaping a resolution that is often more nuanced and more sustainable for the relationship than a formal judicial
decision. Under conditions of appropriate institutional support, mediation is capable of ensuring not only the
effective resolution of disputes, but also the protection of those values that are of essential significance in the
healthcare sector. Its further development is linked to the objective of transforming dispute resolution into not
merely a mechanism for terminating conflicts, but also a means of fostering improved healthcare and a more
developed legal culture.
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36m36980b bbgawabbgs Lggmmb. bogemggmmb 3mbbEadmns Ibmmmm dmaswmn BsbsbgMom dgdmo-
RoMamgds s 3533306 MPmgdgddy s dom MgGm, dob Lomigmgbm 06BgMHgbdy sme® ommomgdl
bbgs gbmgddn. Ibmmmme bgdmambadbymman BmMds 3o 396 4360l do3dg0l, Hmame (s NBmgdgdol djm-
by 033m9 3009890 bydngd@ob @o330L 30606@)00b.29

9636 ©mMbgdyg, yzgmedy 3M(Egmo s gMmM0sbo boebmbwgdmm o480, MHmdgemadnz Imbgl-
0g909m0s d03930L Mgmgdada, Mol dagdzab Mgmgdsms 3mwgdbo, Gmdgma 2019 Bgemb Bonmm Lo-
Jonggmmb 3oMmsd9683s. 5bndbnmds 3mmggLds gonbosts d53330L MEPmadsms 3Mb3z96300L Luy-
mob3ggmgds, dmn(zzo d03330L yzgme Bmgds ©d 93 NRMYSgdMsb ©s3ogd0Mgdamoa 3Mab303gda.
3533300 Mgmgdoms Jmmgdbob mebsbdsw, 3533306 bamzgmgbm ab@gMgbo scob dobo 3gomnmoemgmdal,
DboxMNbmgdal, xs63MMgmmdal ©s(330L, gobsmmgdal, gobgnmafgdal, Lodmaswmgdagn, dbgmd-
030 5 bbgs 0b@amabgdol gMommdmamds, Hmdgmbsz 303330L nboognmsmeyma dobsbosmgdmgdam
dabo 3dmdgemo 606bo%m3603b.30 9L 36063030 8mdBgmgdL yzgmash, bawsz do3dzns RsMomma ob/ws
3obmob s3933069d9mn go0sBYy3980mgds donmgds. 53 3Gim(39Lgddn, 53330 Bnboggdmma o43L b gy-
»oM0 Bmgdgdabs s Mmegz0byPmgdgdal edmy300gdman Mgamndgdabs o 3mbabMgdgdol wognd-
Lofgdals 33bodq>36@m60.31 Jofomnggmads 306mb3gdgmads 030bMs gommadamgds 3533306 Loy zgogbm

2 General Comment No. 14, on the Right of the Child to Have His or Her Best Interests Taken as a Primary

Consideration (Article 3, § 1), CRC/C/GC/14, UN Committee on the Rights of the Children, 2013, § 6.
% Convention on the Rights of the Child, 1989, Article 4.
% Convention on the Rights of the Child, United Nations Treaty Collection, <https://treaties.un.org/Pages/View
Details.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&clang=_en> [14.02.26].
LogdoMmggmmb 3mbb@oadmzns, bodoMmggmmb 3oMmsdgb@ ol mbygdgda, 36gsddamms, 24/08/1995.
% 0439, dgbmo 36 (2).
® Dombody 9., docrndy 0., gbagdmmmanl 0bbGoGME sMbENMBmmgsbms BoMmmBLogmmgdol dmm@nwal-
(303m0bMo Joam8al 3mb@gdLEdo, ,LodsMmmal gumbaoma®, N1, 2024, 47.
bogdoMmggmmb 3obmba d533g30L @mgdsms 3mogdbo, 27/09/2019, b 3 (o).

¥ 0d3g, Bgbamo 5 (2).
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0b@gMgbgdal gobbabmzMabomgal, NdOYbggmymb ds3330L sBMHEb ImLIghs o Lomsbomme gomge-
Q)nb50636o.32 96mo0 3b&og, 353930L MPmgdoms 3megdLds esgz0BMmgs ds3330L Lo zgmgbm ab@gMg-
Lgdob Y3aMa@Ggbmdal 3G06(3030L IMJdgadalb bygMm s ymagmagstn §dgwgdals 806036\)(9,33 dmo(s-
30 dbmmme aosbyz9@0mgdadol domgdals 36m63b0.34 dgmeg dbMng, 83039 3megdLbolb 39-5 3ybemal
39-3 Bobomoom, ©o3mbiMg@ms 53330L Loyzgomgbm ab@aMgbol M3oMoGgbow aomgamabbnbgdal gom-
©3d9mgdalb 3mbg 3nGms 66 o omn 3ommgdamgds ao3M(39mEs oMs Jbmmme asmabyszg@nmgdg-
30l omgdol 3Gm39bDyg, sMedgE 3539306 53938069300 6330b30gH J8ggdoDy. > 08539 biyemobygg-
0935b 0B0sfgdL 303330l @mgdsms 3megdLbol gs63s68gdocmn 3ofomo. 8 dgbodadabo, Dgdmombad-
bymo 3mwggbol 39-5 dgbmal 3oMggm bsBoemdn o®LYdymn dbomzgabgds sDNLE MmO 3839 3m-
©74Lob 39-3 bobomoam. s3Mnge, 39bmb3mgdmoal 30dsba o6 nym ,g43gms dmddgrgdal” sz30bMmzgds

»6980b30g® 50@06533@0@3608Q3“.37

2.2. 353330b Loy 3q909bm 06§ gMgbab Jga35Lgds 5 g5bbadmz@ms
2.2.1. (36935 — ,,333330b Loyzgogbm abGggba”

&gM3obmemanal — 3539300 Lamzgmgbm abBgMgbob” bybd, LogBmedmGabme smostgdamo
3563568 gdo o6 oMbgdmAL, Moash ab sMs Ibmmme LadsfmmmgdMago, sMsdge bmznsmyMa, gbogm-
mmaonfo ©s NGO 3G gaminss, Hmdgemai dmdbaomos, MHmal bymobmeb gMmsw Immogn-
(306qds ©d ymzgm 0bwogosmy® dgdmbggzedo (3om3g 6060[)0%Q36360.38 303330L gmgdsms
3mbggbos ,303330L Lamzgmgbm 068 gMgbb”* dnofbgglb ©absdom® deGDCBGoogg,sg mdgeag 96~
DEOMNYMSE SM0b NRmgds, 3Mab3030 s 3MM(3gEYOYmo babo. o6 sMLgdMAL ds333980L Loy 3gmgbm
0b@gMgbgdal mdogd@mmon gobbsdmgmals 600040 5 0go 9g8dbgds 3mb 3G g Lodmsznada ds3d30b
0b@gMgbgdals yggms gmgdgb@ols 33(30[)060[).41 bogy xgMbob LobsdsMommmd ghom-gMo bod83%342 05"
3065, Hm3 3533306 Loyyzgogbm 0b@gMgbgdal gobbsbmgMabomgal Lobodsmmma Mbws gsdmazgzmomb
356gdmgdgda, Gm3mgdas ©s3ogdnMgdamas 3533306 ,MbogMMbmydsbmeb, dgwbngfgdobmeb, goda-
306, ambgdMng o dmGamym ngOQngmbomeG“.43 09d(39, 35393980L 3gomamEmamdal, 8oL go-
dm0mgdabs o Resfoygmmdal dgbobgd LEGobroGE MmO nbxrm®msns ymggmogalb 396 adbgds Lo -
doG0bo 353330L Loyyzgomgbm 068 gegLgdal 306[)0[)0%@360@.44 o 060l 303330L Loy zgomgbm 068 gc5La
3Mb3M98mo Lodonab, megem 3s3d30L 30HM3gb5d0bs @s bagn®mgdgdol dgbodsedabawm, nboogawys-
@@ 9bes 3obobodmgmmb. jmmgd@onco gomobyzg@omadgdol domgdabols 3o, 35393980 Lowzg-
0gbm 06&gMabo bmaswsw Mbos Jgxsbogl, 3mbiHgdmmo xanxrob 068 gmabgdol gsmgsmabbnbgdom.

5 0439, 3gbemn 5 (5.5).

3 Bmam@ s gb gemgamabbabgdammoas 353930b Mgmadoms 3mbggbznal 3g-3 dgbmals 3ntiggem bsBarda.

' bogoBmggmmb 3obmbo d53330b mamgdems jmmgqbo, 27/09/2019, d«bma 5 (1).

% 0439, 8bemn 5 (3).

% 30685M@qd0m0 doMamn bogoomggmmb 3obmbol 36mgd@Dg d03330L Ngmgdsms 3megdbn, <https://info.

parliament.gef/file/1/BillReviewContent/2140867>, [14.02.26].

3mdmbodg §., 3s3330L bogyzgogbm  ab@gmgbgdol 3MomEa@g@mmmdal  360b3030b  LodsGomgdHaga

350560730, Laabg®MEszom 6536Gm3n, mdoenbo, 2020, 57.

General Comment No. 14, on the Right of the Child to Have His or Her Best Interests Taken as a Primary

o Consideration (Article 3, § 1), CRC/C/GC/14, UN Committee on the Rights of the Children, 2013, § 32.
0d3q, § 11.

40 l:'drr372ry R.E., Renegotiating Family Relationships, Divorce, Child Custody, and Mediation, 2" ed., New York,

London, the Guilford Press, 2012, 179.

General Comment No. 14, on the Right of the Child to Have His or Her Best Interests Taken as a Primary

Consideration (Article 3, § 1), CRC/C/GC/14, UN Committee on the Rights of the Children, 2013, § 46.

42 Sorkow H.R., Best Interests of the Child: By Whose Definition, Pepperdine Law Review, 1991, 18 (2), 384, ob.
3o@Mgds: Fantony v. Fantony, 21 N.J. 525, 122 A.2d 593 (1956).

0439, 0b. 30806gds: 536, 122 A.2d at 598.

4 Salminen K., Mediation and the Best Interests of the Child from the Child Law Perspective, Nordic Mediation
Research, Editors: Nylund A., Ervasti K., Adrian L., Cham, Springer International Publishing AG, 2018, 213.
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mcngg dgdmbggzedn, Loymzgogbm 0b@afMabol Fgiobgdsbs s aobbodmgmel Logmdzmem Mbos ©ag-
mb 353330L Mgmgdsms 3mbggb(300Ls s dob ©sds@gdno Mmddgddo dm(3934emo ‘3%@36360.45

2.2.2 603330[} bamdamabm nS@aﬁabnb 606b0‘bm360b 3@03360

35338300 Lamzgogbm 0bBgMgbgdal dggebgds m& 9@ e3b «bos dmaze3gl, gbgbas: dggabgds ws
356bobmaMs. 353d30L Laggmgbm 06 gegLbgdal Jggobgdobs s aobbodmgmabol, ogamgdgmos
0096805030600 9L, Mo 56l ob gmgdgb@gda, Hmmado(s Mbos Jgnsbogl 3533306 Loyzgogbm 0bdg-
619Lg00b aboanbow, M Jobsstba sfgm dom s Mmamm dogdefmgdnsb ghmdsbgmb. dgmeg 98 s3by,
Lo 3gogbm 06 gMgbol 3G gfMandgdol dgxsbgdal bLogndzgmdy, MmBonsmYMa, 33s3M0 3Mm(3g-
QMENO a5M0bGngdom 3obababmgMgds Mo oMol do3d30L bayyzgmgbm 06@)363[30.46 dogomomo, dg-
ME39Mm0l Lo3oMbmMSb ©33330Mgdam LobodsMommm amgemabbobgdl: s3d30L s dobo FdMbmab-
[83mdgdal LyEgoel; 3533306 YHMNgBOHMIsL 33MBgmo6/IdMdMadmsb, @o-ddsbmab 56 Lbbgs ©o-
39380698 3069dmab; 653d30L 503G o(300L batabbl dob Lobmmsb, Lgmemsbs o Lodmas@mgdsb-
»6; yzgme Bomorgma 3060l gbodozned s godagmd xebdmmgmmdsl s bb30.47 a0Ms Jobmbdwmys-
mmdabs, 889M030L dggemgdym 3Go@qddn babadsmmmmgdl 3gdndagqdamo ofzom 30 gcnndgda,
m3mgdbaz 0ygbgdgb 853930L Lazgmgbm 06@gMgLgdal gobbadmgMobogal, gbgbos: ds3d30L bgbo;
sbs 30; 8abo gdmsoca, bLmosnn, dmGammMo, 358 gMnsmEn s bogsbdsbosmmgdmm bagnMmgdg-
d0; 3dmdgmms Bogf Jgomogadgdmmo bLobmgMgdgmo asmgdm; smn dabsbosmgdmagdo (sbsgn, babos-
0, bEsdoaEmds, gbodognMa s GabogyMn KobIGM EMS); Mmommgma 3dmdmol xMbstn s nb-
&9Mgbo, MbEN639emymb 353339306 g3mz0&n, bmosma@oa, ImGomuMo, Jo@gfosmma s bogsb-
dobsomgdmm Lagnfmmgdgdo; mnmmgnem 3533360 ©d Mnmmgne 3dmdgmb dmMab YHmnogHomdol §o-
30; 6533398L dmE0b MEMagHnmds; 63dobdogMo gdb3gMm@n Imbdal o6 bbgs sdmaz0gdgmn gs8maddo-
90al obgofndn o Mg3mdgbeazns s B3dabdngMa Lbgs Lagombo, HmIgma(z dgadmgds gsdmgmnb-
@b 3mB3MaG e 3g3mbgggade.®

donbgoagsm 0dabs, Hm3 yzgms gmgdslb o3l ©sdmyomadgma mnfMgdamgds, bamzgogbm ab-
&9Mgbgdal dgx30bgdol gmgdgb@gda dgadmgds 3mbxmad@dn dmgowgl gMmdsbymmsb. do333msb o~
39380698 mmo gss6y39@0mgdol 308mgdds 306Bs Mbos gonmzgamabBobmb, Mm3 yzgms gmgdgb@o,
y39ms dgdmbggzedn Mgmg3o6@mmo 396 0gbgds o bbgowabbgs gmgdgb@ ol godmygbgds Lbgowabbgs
d9dmbgg39300 gmbog®emoa. dmagotne, d53q30badgmb sbbmgmglb 8nbsba, RbHNY63gmymb do3330L Me3-
mgdsms 3mb3zgb(30000 503Mgdmmon Bmadgdol 953998 c0 630@0%360.49

3533300L Lo 3gmgbm 06@gMgLdal Y3aMa@gboe gomgamalbnbgdabmgals sqyzamgdgmos, K96
d9930bgb Lomzgmgbm 06 gHgLbal 3E0GgMandgdo s 358w, 3sbobadmzMmmb Mo oMol sbgmo 0b@g-
®gbo.

2.2.3. 353330L 3Mb5bamgmd5/3ambagbs, Mmam 3 dabo banzgomgbm abGgMgbob
365bb%g3ﬂ’mb aﬁm-aﬁmn 360@360330

BMopozommaE, dogm dbmgmomdn domgdama ogm, ™I babsdsMmmmgda doqbodsmyMao
(3000mmdEbgb 35333900L ©a(335L/g0M0gdsl 3dmdgmms Ml 3Mbgmad@obash. 35333980l dgbg-
O gd9d0b 1dbndzbymme 5¢ddnb 30yg3 gMmn JoDgba oym HBIgbs, MM ds33390L, gobbs 3mmtgdom

5 General Comment No. 14, on the Right of the Child to Have His or Her Best Interests Taken as a Primary

" Consideration (Article 3, § 1), CRC/C/GC/14, UN Committee on the Rights of the Children, 2013, § 32.
0 § 47.

4 Szjasrzl]mw H.R., Best Interests of the Child: By Whose Definition, Pepperdine Law Review, 1991, 18 (2), 386,
ob. 30&0mgds: Marriage and Divorce Act § 402, 9A U.L.A., 1982, 561.

*® 0d3q, 386-387.

4 Salminen K., Mediation and the Best Interests of the Child from the Child Law Perspective, Nordic Mediation
Research, Editors: Nylund A., Ervasti K., Adrian L., Cham, Springer International Publishing AG, 2018,
213-214.
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ImbaMomdal sbs3admyg, o6 sdgm Mbofon, doommb ambogMmmon aoobyzg@omgdgdo 360d36gmmmzab Lo-
300bgdDy. mebsdgcmzgg Bnamdam, asndomrs (36mdagMgds d5333930Lmzgal sbMab ged8mba@zal dg-
bodmygdemmdol da(3930bs o 03 Lofggdmol dgbobgd, Mo dgodmagds 3m3yggl ds333980L FmbL3gbsLs
5 RoMmgol gomabygg@nmgdal domgdol 3Gm39L30. @l smosMgdemans, Hm3 do3d39d0L 3m33g&9b-
(300 ©oIM30Eadmmas 36 08gbo dom sbozdg, Medwmgbomaiz 3mbE gL DY, dso Bogf Barmgde
BboGogg®obo o sg@0gmdgddy.>

3538300 ggmgdoms 3mb3gb(300L 4 doMomom 3M0b(303L ImMal, ghom-gHma oMol ds3d30L dmbe-
Bomgmds, Moz anmobbdmdlb 533306 Mamgdol gemmdogl 0bgm®mds30sl, 3dmbogl Lagnmato sBMa
5 3nbo godmbs@gal 83[)0(’1@86@0’)60.51 50b0dbmmo 3M0b(3030 Mg MmaMgdmmos 353d30L M-
doms 3mbggbsool 89-12 dgbmom, Gmdgmoai 3mb3gbznol 8mbsBomyg LabgmadBogmgdl sgommgdea-
mgdL, qdBOY63gemymb bogmmoto dgbgommgdgdol Rsdmysmndgdalb ¢bstinlb 3dmbg dogdz0lb magmygds
3obmob o 3o3doMgdmm Ls3nmbgddy Mozob G godmbaGmb ImbsdMgdgda, MmM3mgdbsy 3603369~
mmds dogboggds d03330L sbogabs s gobznmamgdals dgbodsdabsw. do3d3L Mbws dmybdabmb yzgmasb,
3000 ImEob, Bobmeb s 3o3d0Mgdmm LobsdsMmmm ©s 30d06abGMss0mm 3Mm3gLdy, 3oMsoaw o6/
dab BomM3dmIoanbemb, 03 Bgbgdalb ©ogom, Mo gMmzbamoa LadMmzgbm 3obmbdpgdmmdom oMb
©o©a960mm0.? 353330300 8mb3gbol Rmgdal 8obodgds Bobo 8mBsBamgmdal MRmgdal Bgomnbg-
30b baggmdggmb 43bals (Dell'Antonio, 2001)%, 3ogMo8 o9 353330 1ML 0@ygz0lb dmbsboemgmdady, dabo
dmbdgbol Ngmgds a3mo 0003@360,54 000306 93 Ngmgdgdoom Lofmggdmmds dso3dgz0b sMhgzebas

5 oMs dobo gomegdymads.

LobgmdBogm gomegdamoas NbEHYb3gmymb 353330L Jgoameemgmds s 3gmeyg dbMng, mage
353930 hotomb 080l 0gb@oxya(306gdsdo, 0y Modo gsdmaba@gds gl damOQQQambo.ss 58 9gmgdals
&gomodgdom, 35333980 Imbobormgmdal 00gdgb LogNMe smBMEadn s 3ogmmgbsl sbwgbgb 03 go-
©5643980mgdgddy, HMImgdas MIMormme dom 939330609850, Moz Jomn 30Mmzgbgdom smnsMgdobs
5 358030b(3980L godmba@mmgdss. ababo LBsgmMmdab gowabyszg@nmgdal domgdsl, MAbogdsm 3mb-
BOMmab aob3ms o Ndsmmegdom m30m83930b360.56 353830L 3mbsbomamdal/dmbdgbobs s dabo be-
13999bm 068965LgdoL gs8mM33930L 3G0b(3035d0 YMHMNgMMmEsogdaMgdnmos. ,gMoma dbGog, go-
©oby3g@0mgdol Bomgdalb 3Mm3gbdn do3330L 8mbBobamgmds/dmbdghs 8abo Lagmzgmgbm 068 gMgbob
©5(3359, begnm, BgmEg AbGog, ds3d30L Bmbabomgmdom/8mbagbom oM 33935, M sGab obo bamzgmgbm
nB@;gﬁgbn“.‘rﬂ 3603d369mmgsb0s, 3533335 5BMa godmmggsol magabo LyyMgamoon; bgaszmgbal gstgdy;
3obdg BmMagdmem, mogabygem go6gdmdn, Los naMdbmdl dbsMmadamol s asmhbogds bomds.
5©530560L M@mgdoms g3&m3nmo Labsdofmmem 3533306 Lobodstmmmdn dmbdgbslb yzgms dgdmbgg-
3590 bagommadaemmo o6 300Rbg3b s gMmzbae LabsdsMommmb sbmdL 53 bsznmbal nbrognwmsma-

Go@ 35056439890,

% Cashmore J., Parkinson P., Children’s Participation in Family Law Disputes: The Views of Children, Parents,

Lawyers and Counsellors, Familly Matters, 2009, No. 82, 15.

353930b qgmgdsms 3mbggbzns, 2007, 3m3mg 808mbamgs, 6, <https://www.supremecourt.geffiles/upload-
file/pdf/arasrw.martl3.pdf> [14.02.26].

0439, 3gbema 12.

% Bosisio R., Children's Right to Be Heard: What Children Think, International Journal of Children's Rights,
Leiden, Koninklijke Brill NV, 2012, 20, 153.

Bogmaodg 8., bagdommggmmb sgmis@ms sbmznaznalb mgoosmamo gumbomo ,Bgdo szmge@n”, dogdgms
oGonmdbogmmads — Mo qbws 3ozmugmn?, 2021, <https://shorturl.at/gQG6Eb> [14.02.26].

% Bosisio R., Children's Right to Be Heard: What Children Think, International Journal of Children's Rights,
Leiden, Koninklijke Brill NV, 2012, 143.

Cashmore J., Parkinson P., Children’s Participation in Family Law Disputes: The Views of Children, Parents,
Lawyers and Counsellors, Familly Matters, 2009, No. 82, 15.

Bogmaodg 8., bagdommggmmb sgmis@ms sbmznsnalb mgonsma@a gumbomoa ,Bglo szmze@n”, dsgdgms
oGonmdbogmmads — Mo qbws 3ozmugmn?, 2021, <https://shorturl.at/gQ6Eb> [14.02.26].

353330L 9xmgdgdal g3Gm3amo Lsdsmmmal bobgm3dmgebgmm, mambdsbsdzomo . (Josmgdbgemn),
3mdmbodg 3. (M ge.), Lymbab-bads MMBgmnsbolb NboggMbogdob asdmdzgdmmads, 2020, 24.
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3mb3gbsdy, 353330 Lamsbomm Mbes nygmb 0bgmEmBomgdama Fobmeb ©s393306M9d00 gablbe-
bom3zgma Lo gombobs s Mmegobo Mgmgdgdal dqbobgd, Moms Jgdmmb nbgmmdagdamman 3mdoaznlb ©o-
BodLoMgds. 353330 0bgm@dsazns Mbrs dogbmmmb dabo Lodbogabs ©s sbszab dgbadsdabow, dobomgal
35b039d 965bg s FMMBnm, MaEasb yzgmes 803d3L oJ3b nbrmngnmsmamn godmsnmgdgdo s (3me-
Bo, 353603 96 0dmgbsm IMsgomadbfngn, GHmamMai dEMELLAEMMIdL dgadmagds 3dmbogo. d53d30b
MRmgds 0bgmmdsznol domgdsbs o aogM(39mgdedy @ sbMab 308(060@30%359 3(3m0d 353330l
MRmadoms 3mbzqbz00lb 39-13 Igbmom ©s o3bgdL do3d30L ImML3gbabs s IMbsbamgmdals Ma3mgdasb.
S6006gm&mBomgdamoa do3d30L goabyzg@omadal dnmgdal 3Mm39Ldn RoMmmgs Moymeb dabls ¢bamb,
0b@gmgd&momaman RogMomb 3 36m63b30.60

3538300 g@mgdsms 3mb3qb300L 89-12 Bmbmon gMmn bGng, s6gbMH0agdl do3d30b Megmgdal dob-
056 ©5393306090m 3Mm(39bg33n dmbsBamamdadg o dgmeg dbGog, ammobbdmdl DMEILEYmL
dbamdal, dgozzemmb sdDMgda, odm3nadamgdgdo s gosbyzg@omgdgdo ds3d30L 3mbos0gdals dg-
bododabow. 93Mngs, 8533300 ©o(330L 3Mm(39Ld0 RaMormmon yzgms 3oMa: 3dmdmada, dobbagmadema-
30, bogoomyMo ©s oMopayymo bggmmb BomdmIswaqgbmgdn 4533390L Nbos gobobammsegwbgb, Mm-
am@ 3 a0obyzg@omgdol domagdol wbomal djmbg 306m353636b.61 353330bmg0b gomebyszg@nmgdals
d0mgdob batiol daboggds, (3bowns o6 60dbogl ndal, Gm3 gb aoobyzg@omgds omsomgdmow 0gbgds
LEnma© godoofmgdamo.

gbogmmmagdo, gLogdmobsmogozmbgdo s 89(3609Mqd0 50bndbsggb, M3 3mbdgbs d5333900bL
96o-9fmo dofnmaeo bogoMmgdss o YnMomgds Mbws gomsgomgl o6 0dsbg, dmnbdnbmb oy oMs
353930, 063w 03aDg — Mmame dmybdabmb (Pazb, 2004).%2 353330L 83mbdgbols 3Gm(39Ld0, gosbysg-
&omgdalb 308mgdo 85333L Mbrs MLBbogl ymMommgdom ©s Lomsbsmme nmzomabbabgdogl goam-
Bomb. 6533335 Nbs onbsbmb, HmA dobo bomgado Bodmgnmaw 360d369mmmgabas @s goabyzg@omyg-
30b 80mgdabob 8ab sBEL gonmgomabBobgdgb (Paz6, 2004).%

353830L 3mb3gbobs s dobo BmbsdEM9dgdal asmzamabbobgdnl gommgdmmgdsl Mogn bs3obmb-
3gdmm g8 gdo 30MEed0m nmgamabbobgdl. dsgsmomsw, ,d83d3ms HMbgal dgbobgd® oMmsbonob
396mboo dmmbmgbamos 353930l ImbobMgdgdal gomgamnbbobgds, Mmamez dabo Lamzgogbm 0b@g-
9L980b Fgobgdabs s aobbodmzMmal gHo-gHma 36nd365emmaseba Bobo3ommds.t

353330L 3mbabBagmgmdabs s 3mbLdgbol YgBmgdol 3Msgd@nzedn Mgomadgdsl of@omdae MMl
3boMb 0003060L YPmgdoms gaBm3ma Lobodsmmm. bogddgdn M.K. v. Greece, s©s30560l mg3made-
0 93mm3meds bobadofmmemd osanbs MM gHmgbnm bobadsMommlb o6 EsnMmgg30s oMo ©s
mxobm@o (3bmgMgdal ogmmmdal mq;@abo%, AmEgbsig gosnmgamabbobs 353330L LyMgamo sMs-
©9390bg Babayemn, bogbmg@gdmaew amhgbomaym 3035bmsb, 35306 Mmogbag 8obo dofomawa La(zb-
m36gdgmn sEaormo ©gEsbmsb oym. 30s80560l Bmgdoms ggemdmma Lobodsmmmb dggsbgdom,
35339300 Loy 3gomgbm ab@gMgbgdo 1bos ogmb babgmaddmgsabgmm 3Gnb303n, bLogmdzgmo ©s os dbm-
o 93mg30.2° 5©080560b QRMYdsms §3GEMINmBs bobodsGrnmm ©G®3)3e ©Ea0bos bagdgby
N.Ts. and others v. Georgia, G036 ©goob goMms33omgdal dg8mga, 9Mmzbmmas babsdsGommgdds
35393980L 3mDa(zn0b ImbL3gbol goMgdg, asbbodmgmglb doo LozbmaMgdgm sgnma 8530l Losbmg-
636%(7370 s@a0emn, 35306 Gmeqbaz 35333980L 3odab ndamor MoMymagnmn s3mM 30gdmmads (3ormbobs

()Hm

% 3533300 grmgdocms 3mbgg6(30s, 2007, dgbmo 13, <https://www.supremecourt.geffiles/upload-file/pdf/arasrw.

martl3.pdf> [14.02.26].

5 Willow C., Children’s Right to be Heard and Effective Child Protection, Save the Children Sweden, 2010, 82.

5 Bosisio R., Children's Right to Be Heard: What Children Think, International Journal of Children's Rights,
Leiden, Koninklijke Brill NV, 2012, 143.

62 0dzg, 142.

8 Bosisio R., Children's Right to Be Heard: What Children Think, International Journal of Children's Rights,
Leiden, Koninklijke Brill NV, 2012, 153.

b4 0mabnal 3533300 bEHMb30L od@n, 1964, dqbema 31 (2) (b).

% s@s80sbob ggmgdms g3Gm3nmo jmbzgbzas, 04/11/1950, dabmo 8.

% M.K.v. Greece, [2018] ECHR (no. 51312/16).

¥ N.Ts. and others v. Georgia, [2016] ECHR (no. 71776/12).

45



dgbodadabag, do3d30L NRmagdoms 3mbggb(s0s 30333l BamdmahRgbl sco dbmmmm bEHmbzal mdo-

99850, 30850 — nbrngnwsm, MmMIgmbsay od3b Mxmgdgdo s dgndmos o8 NRmadgdol 3sdmygbgds,
dgbgmmgdgdal hodmysmadgds o bognmed (3bmgcgdsdyg 360d3bgmmzgabo Dggegmagbal dmbrgbs.

3. 3g05300b Mmema 353330 Ly zgomgbm 0b§gMgbgdab Mgsmadgdsda
3.1. 3305300l 353myqbgds Loamgsbm Laddggdalb dmg3zs6gdabogal

Lomgobm bad8gqdDg 3gmos(300b go8mygbgdals gabdamgds gobsdommds Labsdsmmmm gbom Lom-
RObM ©3980L gobbomaznl LoGoymgqdds, Moz dgdmga MRdbgdal, aobbsgmmtgdom ds3d39dal, 39-
D0mEE Mdsdy sbEgbos Metymaom dgasgmgbsl. dgonszns LafggdmmdlL Mogo M3oModgbmdgdom,
3oL LoboBomemdn Logdal Bomdmgdabgsb gobobbzoggdl dgwomadom bogmgdo bosfgn, bsgzmagdo
b@ﬁ)abnsg 5 SMOPMEATomMa 30638m69. Lomgobm dgooszns bgmb bymdl, ©sg0b aowsbyzg@ab
36m(39L0b 959G NOMBLL, sB8xmdgLadl dbamgms 38oymaamagdobs s Bgmebbdgdgdol JgbEmmgdal
boabbl (Emery & Wyer, 1987a; Irving & Benjamin, 1995; Kelly, 1996).”° go6ms 580bs, 8gmos(zos og-
(3968L 0390098L 3FMdmgdolb godmagMgdsady, Moms dmmoadems3gdgdal dgmgasw, megse doommb go-
©BY3980mgd930” ", P530056 s0(30emb LobgmBBogmlb sGbsgoMm BoMggs mxabam® bod899380 s o6
d908mgmb dmbadommmals 30Q06833@0Q360m.72 306000056, 3dmdmgdlL mogows(y 93 Nbso, godmag-
m0bmb s ©on(3396 dz0madals bognﬁmgbgbo.m

3533300 @Bmgdsms 3mb3zgbz0al 3g-3 Fgbmal 3ocggma boBommals mobobdow, d53330L dadstim
6930L30gM0 J8900980LsL, Imddgeds 30Mds YMbos gsnmzgamabBobmlb ds3330L Layyzgomgbm 0b@gMgba.
bodyzs — ,Jdggds” gmmabbdmdl sMs dbmmme aswobyzg@omgdqdal 8omgdsl, sModgm yzqemes dmJdg-
©7dsL, babowsmgdol, ImALbobymgdsl, 3GMmgonmsbs s Lbgs °om83‘(’>b.74 dgbododabo, 3533300 Logy-
3999bm 06&96MqLgdal ¢30Medgbmdal 3Gab3030 3mJdgwgdlL gmas30edn(s, donbgosgem ndabs, GHm3
39000@™MM0 o6 amgdl goobyzg@omgdsl. dsgsmomsm, Bobym Labsdsmmmm dgons(30oda, bomygsbm
Log3993bg BgEosGmMa 3obmbam 50l gomEgdymmon, Mm3 Jgmaszool 3Mm(3gLo s dgrgan do3d30b
baggmgbm 06 gMgbgdalb dgbsdadabo agmb (8gmnszonl sg@ob 3g-10 3qbea ds3330L guMggmdob og-
&dg domomgdom, aobbsgmomtigdom 3g-10 836@0).75 bogHMadmMabm mbgbg, dsc dmMal gnbgmda,
s0aMgdmmos d8mdmgdol ¢Byzg@n 3mbxmoad@ob Momymagoma gogmabs d03d3dg (Mclntosh et al.
2008; Parkinson 2011; Skjgrten 2005; Mueller-Johnson 2005; Johnston et al. 2009; Rejmer 2003;
Karttunen 2010; Sinkkonen 2011), 8g0s(308 30 0b64639mymal abo Loy zgomgbm 0b@gmgbgdal oo(s-
30, Mowasb 330Mmgds 3mbgmogd@o 08 gomgdmdn, GmIgmdary dogdzo ndMwgds (HE 114/2004, OM
25/2013, ob. sbggg Auvinen 2006; Aaltonen 2000, 2015).”
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30b 3Mm39bL s 30333980b Layzgmgbm 068 965Lgdalb s (335, FogMoad ab o6 oMol oG35 nmFowagyema
36Rg39mo o o6 (3 m360333@0.77 0g0 3b36ggdL Mbs @ogbdsMmb YHMagHmmdol 3oMEGbomMHmdnwsb
056593mmmdoe hodmysmadgdabs s gdmann bogombgdol goegMadan, megnsbma ggmomuomgmdo-
bo o 3533300 Lomzgmgbm 0685 5Ladal QobogogoQ.m

3.2. ,,bgem3gdbymda” s ,,dgx5bgdoman” Igens(300b Imegemgda

d9000(300b bgbogdo mgsbl gbdomgds 3MMdmgdgdal gomadfadn, 3mbgmad@nlb dofmmgabs o 3o-
o0 b 30mbgdal dzomal LogoMmgdgdabasb gobzem3zgsgdada. dgw0s@m@ds Jdmdmadl Mbos @sesbs-
bmb, Hm3 353330 (39mm39 300m36908s, AMIgmbsaz MMogg Fomasbmsb dgmdmas 3mbogl nboogawyys-
Wl ‘gﬁmngémmbo.m 39005@mMms Ramornmmdabs @s Gmmab dobgog0m, nboba dgbodmms dggoge-
bmo Gmgmég bgmdgdbymdgdo s Bmamty dgdgsebgdmgda. bgmdgdbymda dgons@mmolb dmsgata
s8m (39605 3Mbgymad@m dbofmggdl ImEolb Imesedomszgdgdabs s 3GMdmadal gowogmal 3Gm(3g-
Lol bymdgbymds. ab bgmb MBymdl 8bsggdl dmmal 3m3nbogsznsl s Mdadagdl dom, godmba@mb
Lo gmmata 06@gfgbgdn, Mgsmnmom dmybdabmb gMm3sbgmb s aomamb. bgmdgdbymdn dgwas@mia
o6 808560030 Ibofggdl dgmganbigh; o6 god8mba@oegl b gnmom DML o o6 sg30bgdl Bbamgoms dm-
LoBMYdaBL. ab 3obmbabdaqgdgmas 3Gm(3gbdyg, bmmm bomgqgdo — JabssMbbs s 33(936%3.80 dgbode-
dobog, bgmdgdbymdn dgmas@mma semnofgdl 3dmdmadal, Mmams d53930L bagyzgogbm 0b@agfMgbg-
30l 20bbodmzMab boyzgomgbm @botalb 8dmbg 3ofgdal Gmmb o oo gbdamgds gowsbyszgdomgdy-
30b dogdsdo.”’

bgmdg3bymdo dgmns@mta 353930l Logzgomgbm ab@gMgbgdl agesb 8obo Fdmdmadol obdomg-
dom, Boms 3om 38ma(36mb dznmab Lagommgdgda. bonbGgMgbms, 8gmns@mMa bymdqdbymdal Mmenda
Rgds 01y oMo, MmEgLaz 3dmdmado abgm dgoobbdgdedwmy ownsb, o 3obmbms 56 stm3zqaL dog-
d30b n3mgdgdlb. oy gos@mEn 3dmdmgdl dofmEadnd gobymdsm@esl, Gm3 Boma dgmabbdgds 3obmb-
Lobabssmdmgams, ngn aodmgs bgmdgdbymdal MmmnEsb ©s dmafmggdl 353930l sgm3aGal Hmmb.
dgmerg dbMog, Mo omhgbabmgal, dgmas@m®mlL dgndmos 3dmdmgdabmgal abgma bgo@Eomuya
dg300b3980L ©obLBs, Moz Jom Jgbgommgdgdlb aomssxabgdl s bbgs Bndsmommagdsl dabgdlb (Mayer
2004).82 33mdmol gobGHama HmmoEsb s 3abybobdagdmmdawsb godmdwnbafyg, bgmdgdbymdds dg-
053058 dgndmgds MbgdaMem Mammgdgmymb 353330L Lomzgomgbm ab@gMgbgdal M3oModgbaw goom-
35em0bB0bgdals 3G0b(3030.

3900@mMol dgmeg Lobgs 393x30Lgdgmoa. 338xabgdgmo dgmas@mEn gmgnbomgdmmas 3GMd-
93930l goagMedy. dgxobgdomn dgmas30s sboma@ngnto 3Gm3gbos, Mmdgmdoy 3gLosGma yu-
omgdsl 33obg0mmgdl 3mbgmad@olb oMby, od@oMew sB3wal 0bgm®mdsznal dbamggdl, sdmgsl
doo 30daMornmgdgdl, 839090L gxebgdgdl o gminbomgdamos dgmebbdgdal dombgzedy. dgwns-
&mMab dggzebgdgdo dgadmgds 3038060 9dmegb: 1. dbsmgms 3mba30gdL; 2. Igbedg 3omal, dogomo-
0o, Imbadasmomaoab dqbodemm gomabygg@nmgdsl ob 3. 3oMoadnt dgmogedgdgdl (Ervasti and Nylund
2014; Riskin 1996; Mackie 1997).%° 890s@mf0 mogabo sd@onGo Gmmoom, bsFggdlb @30dagal abgoo
35056943980emg0b3gb, Hmdmagdoz mago 3900GmML doshbas godsmomgdamaw. ofgoseb asdmdwon-
boMg, 393x35L93gmB8s Fgns@mMds Jgbadmms mosMmzamb gmasznnl gMo-gMmo 360d36gemm3zs6qLa
36063030, bgo@Moma@g@n. 535Lmsb, Ladmmmm Fgmebbdgdsdg bgdg@ow mMogbGomgdom 0gddbgds
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&0bgo, Bm3 dbatgms dmMolb sMbgdmma 3mbgmogd@olb dabgdgda, domn Lagommgdgdo s 068 gMgLgda
0bogn@msmnEo o6 gobobomgds s dgmebbdgdal sMbgdmdal dogbgregsm, Mgemuma 3Mmdmagdg-
30 goongMgma cgoﬁﬁg&o.m 39000@mMobmgol g5dmbggges, Hma gfmmo dbMog, sMAgl bgmdgdbym-
3oL Gmmdo o dgmeg b0z, o adzel do3330L 0byBgMgLgdal Lobnbssmdwgam gofnggds. Gm-
amg bgmdgdbymdoa, by dgxebgdomn dgmaszas gundbgds dbstgms mgamasdm 3zqzal 3606(303[)85
5 305693, Mm3 ¢dgomme Fdmdmagdo 56056 ol 30Mgdo, 3063 03 3Gm(39L30n 0gdgb aowabyggdn-
nggbb.se

3.3. 303§ mMmal Amemo 353330L Layzgogbm ab@gfgbgdal 336Lsd@zMsLy s (3350
3.3.1. LgFMabnbao > 3MbPmogd@ab FsMmzgs bamgsbm gwas(3033a

3900008mM3s 356bs 3mmEgdamo yaMoomgds Mbws dosdzomlb Mo mMmogBomds o43b ds3d30L
ooomgyen 3dmdgmomsb, Modmgbo 3630390 3dmdmgdlL dmEnl 3mbymoad@n, Mo 560l 3mbgmaddob
Byofm s d5g3m 09y 96 F3Mdrgdl Mbatoa bsgnmetn gdmonco &z0Mmomsb ds3330L Ggomau bago-
m7gdg5dg B03nLoMEbyb. 530bmgnl, yzgms dgos@mMn > (30egdma Mbos Bmmmdmgl b3Mababganl
&9d6030L. bzFbabanm gEasGmEn va5bL, 30bsb6dgbmbammns oy ofs bomgms dmMal gwos(zns.
L3e06abgol Bnbsbas, YdEHN63gmymb, HmMI Ibatggdl 3gmbrgo 3gmns(300d0 dmbBobamgmdals Mbaoma s
dg9g9dmmo 83 3Mm3gLdn QLbogMmbme Rommgs. ababo dgwosznsdn NLogMmbmo Nbos 3amdbmdobgb
003, Bmam&z godogymow, oby gamenmﬁogw 03 §gdbogol godmygbgds gobbsznmcgdom 3603364-
mmgobos 030b @obowggbsw, Lomgobm dgmosz0s bm3d o6 v30380Mads MmRobME domawmdsls. oy dg-
0s@MM3s JMbgngbzoomy® Jgbggomedy dnomm 0bgm®mdsns, M3 ds3330L 3gmomomgmdsol o6
boxMmnbmgdsl LogMomby gdydmgds, ab gomegdnmos sstmgoml 3mbgowgbznsmmdal 36abzndo
5 dgbodmm ©sbsdanmal dgbobgd o(36mdmb dgbadsdals mﬁ)goSngﬁb.ga

3oL dg8ga, Mo dgmos@mEin LMnbnbgom g0dmoz3masl 3mbgmoad@ ol oMLL s osEagbl,
63 dbofggdl vg3m gmns3053n PLogMombme dmbsbomgmdal xbofn, ¢bos bzsmb dsmn 3mbgmag-
&ob ommgs. Bmegbsg 3dmdmgdo gBNIsbgomdg 0dmgbsw 9M0sb godMadgdamgda, M3 gb d&sba
bgmb gdmoam 3o3d30L Lomzgogbm 0b@gfMgbgdol sbsbgsadn, dgwos@m@mds (3ombabs 3mba(sos ¢bros
353mbs@mb d53d30L boMmoboggMom. d3mdmgdl Mbws dmmBmmmL, 00s65336HMImmb dgzommals oe-
BOsd0 @ Moz0m Jnoemmb dzommals Loy 3gmgbm 0b@gmabgdal dgbobgd aswsbyszg@nmgdgda. sdabmgal
9fo-gfmo &qdbogs, Gmdmal g53mygbgdss 3gmos@mmMlb dgndmoas o6l ,Mgod30960b Lo zabgdaa
sbobgs®, Moz ammobbdmal 0dsl, Gm3 Gmegbs 3dmdgmms 3mbgmod@ob MHmb, dgos@mEn maglb
5653mIPMOG Mo 3aMmdbmdl, ngo mosm gs3mba@ ozl bagnmed gmdbmdgdlb s s3nm 3dmdemgdl shzg-
693L Lagofommme, Mol gMdbmdl 353330 doma 3mbgmoad@obab. 38 939 393d060b 0Bmwgdabol, dgwn-
@M boommom 9bms aobszbamb, Hm3 dobo 8obsbo o6 sGal 3dmdmgdal dMsbal LEMmaw asm-
3.8 (36009, ymgzamo oM@bomEgda dgbadmmos 0yzbgb gMmdsbgmdy godmabgdamgdn, aobsbygbgd«-
mgdo s gmbs@3gbgda. dsmn gb gdmz0g00 aMgdamos s 3ges@mmds ababa of wbos Wammyg-
dgemymb 3533300 Loy zgogbm b gHgLbgdalb so330L Im@ngom, MoEasb gomsndmgmo 3Mmdmgds sw-
69 09 33006 0Bgblb gl s 353d30L 068 gMgLgddy 33mmes MoMymGomaw sobobgds. 356 bommaw wmb-
5 3565(36500mb, BMI 3Mbymod@n >m(30mgdmo L(3MEn* 56 3M0b s b IMEodsts 3gdgdnl bsBaema-
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0.0 Bo(33mo0 ©653mob gHdbmdal gomgzadgdabes, dosma sbHMZgbgds Mbs dndsmnmb d3mbodoncdy
5 8080 JOML gB®Iobgomsb msbsddEMImmdacm Mmame dgdmgdgb ds3d30bmgalb Lamggdmoal Im@o-
Bob. ©3ogomnl dombgmsgswe, dg3ta 3dmdgmo acdbmdl dmdsgamdn dgmeg 3dmdgmmsb mobsddmma-
mmdomo s0DME0L s9y30mgdrmmdsl. ymggmo dgbodmgdmmdabsl, 3gns@mmds dom ¢bos dgobbgbmb
bogFom ab@gfgbo dzomol dadsfm. 53 aboom, dgeas(znol 3afmggma Lgboal sLLbYnbnwsbzy, ddms-
9335 03056, Mo sM0b boyyzgomgbm domo 3g0mgdobomgal s 9ggsb 3odmdmnbaty, sgzm byGgomo ©s
3qbodmgdemmds m350 300mb asoBy3g@emgdgda.”

39000@mMa 3bofgqdmob 3mdnbogsznabsl, bws agmb 3mda@onMn s 8boﬁa\)oad<aﬁn.92 dbom-
©33gg60 LomdMmal goMmws, 3dmdgmms 3mbgmoad@ob dsmmzal 3093 gfmo §gdbogss ds333%g Lade-
0. HmEgbsz Jgos@mtn bgwgds, MmA dbomggdn Rabdn Jgwmnsb, dgydmoas abgol Dmgowo gombgs:
203658 0g396 M@ebbIMgdgddg o30bygdm Landsmb, 3mdaygzam MmamEas mgdggbo dgnma? . d30mgd-
by 3mDBoG oo bomdom, 3dmdmgdl sbbgbogdscm Mo sGab doomn LogMmm 06@)363[)0.93 3539398%9
Logdato 3gas@mmabomgal 360d3bgmmasbas sMsdbmemme 3mbgmod@ob bodsMmsgsm, s6odgwm dmg-
300698000 dgqdmgds gb 0bgm®ds(30s go8mayqgbmb 83330006 Lgbosdy. gmos@mEL dgmdmos do3d30b
Logoobdg bgas@ontem gmanbofMogl s obgsal jombzgdo ddmdmgdal 3mbygmold@al gogmgbols dg-
Lobgd 303d3bg. 35333%9 BM3MLOL OLEMM9dalb gdwga, JgosGmEn mnmmgne ddmdgmb bobmsl,
Bom3momgnbmb magobo odds 3538398006 s 303306198 mmo Moobbdmgdal dgbabgd. 3dmdgmms Lowmd-
&0bob, dgns@mmgdo 0ygbgdgb sg@onco 3mbdgbal 8gd60390L, gd3smnals s dgz0mbazgdoom oxsdgdgb
bodnmbgbb.% 353383980L 3gmomEmgmds yzgms 3dmdmal bagMom 0b@amabos. s80@md, ds333bg g3m-
Jnbomgds, Hmdgmog 306ggm Lybosdy ©3YsMEs, dgns(znol Jmgma 3Gmzgbol go63sgmmdadn MAg-
35 6584396 ;gdo.”

39000@mM3s L3MBnbgonm, Mbws asbbobmgmml ddmdgmms Jmbgmaddnlb dsmgabogol Mm-
dgem LGB ganol 3o8mnygbgdl. ambogmmma 0dbgds Lbgowsbbgzs LEMsGganal (33moE ymzge 3mb-
3098 d93mbgg3ed0, Mowasb dgmns@mta Babsbbom, DabEew 396 gomgmal MHmIgem d3mdgmb Mo
b@@o@aaoo%a, (4)0')60')(4)0 ‘3’3‘33038060 3d6360.

3.3.2. bgo@MasmyMo ©5 Joy3gMmdmgdgemo gnsGmn FbsMgms m300333mE 33930L 3Gm(39L3n

d9000(300b dmbgdaobs s boggomggdl dobmgol ©sdsbobnsmgdgmn 36nb(3039d0 go6LadM3M390,
Bm3gmms ImMob dmegmgbos: bga@Momo@gdo o dov39mdmgdmmds.

3900@mMo Bn@Mmomamo @bos 0ymb dgmos300b dgogant 8ndsGom. 856 Mbws wsn(335L 6gn@)-
Fommmds Bod@gdbs o dso dgrebgdsboob Qodoggnﬁ)gbnm.% dabo 30%obos, @ogbdemml dbomggdl
35056439@0mgds mago 300cmb”’, 39005@mM0b LadoMmmmgdfngn MR350 606333.98 bodoGonmyd-
030 MRg30L356 gobbbgogogds dbafnbmgal nbxrm@ds300b Jobmwads. 39Mdme, dgwas@mmals ,obds-
6905 godmabo@gds dbatgmes nbgm@mdomgdadn, doma 0b@gMgbgdal asdm3zmgsobs s nbgma bszomb-
900b B8mgcodn, Gm3 doo abgygm@mdamgdamo goobyzg@omgdgdol domgds aadqrmB.gg 3ol ogsb -
mgdsdmbomgds, 809 396Mdmgdmmdol 3M0b(3030L (3300 gondoofmmb dbomgqdl baddgdg 0bgmmdszo-
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support for the child, and other related matters. In addition, the parties must reach agreements on the child’s
education, health, communication with relatives, and other aspects of the child’s well-being.

Compared to court proceedings, mediation offers the parties greater self-determination and autonomy. This
autonomy allows them to exercise control over both the process of dispute resolution and its outcomes. % However,
the question arises: how are the best interests of the child realized in this process? Does the mediator actively
assess the child’s interests? What significance is given to the child’s position? What occurs when parties with
broad authority make decisions that impact the child’s interests? What mechanisms are available to the mediator
to protect the child’s interests?

At present, Georgia still lacks clear and uniform standards or mechanisms that ensure child-centered
agreements in mediation and address the questions outlined above.

2. The Concept of the Best Interests of the Child
2.1. Legal Foundations of the Best Interests of the Child at the International and National Levels

The principle of acting in accordance with the best interests of the child is a fundamental tenet of
international children’s rights law. In a rule-of-law state, any legal system is obliged to organize its legal
framework and implement international legislation at the national level in a manner that ensures the priority
consideration of the child’s best interests. This is particularly important given the child’s status as a vulnerable
subject with specific psycho-social needs, and it entails guaranteeing the child’s dignified protection in all areas of
life.

2.1.1. Reflection of the Principle of Priority Protection of the Best Interests of the Child
in International Legislation

Children’s rights were first normatively and distinctly recognized at the international level on 26 September
1924, with the adoption of the Geneva Declaration of the Rights of the Child’. “By this Declaration of the Rights
of the Child, universally known as the ‘Geneva Declaration,” all representatives of men and women of every
nation, acknowledging that humanity is obliged to provide the child with all that is best in its power, declare and
accept this as a duty that transcends considerations of race, nationality, or creed.”.

The Geneva Declaration was further expanded on 20 November 1959 with the adoption of the Declaration
of the Rights of the Child by the United Nations General Assembly” and in 1989, it laid the foundation for the
adoption of the Convention on the Rights of the Child (CRC)."” According to the CRC, “In all actions concerning
children, whether undertaken by public or private social welfare institutions, courts of law, administrative
authorities, or legislative bodies, the best interests of the child shall be a primary consideration.”""!

This provision obliges States Parties to the CRC to: 1. Ensure the proper integration and consistent
application of the best interests of the child in all actions of public authorities that directly or indirectly affect
children; 2. Give primary consideration to the child’s best interests in all judicial and administrative decisions, as
well as in the development of policies and legislation concerning children, including describing how the child’s
best interests were investigated, assessed, and weighted in the decision-making process; 3. Ensure that the private
sector also gives primary consideration to the best interests of the child when its decisions or actions concern or
affect the child.

Although Article 3 of the Convention on the Rights of the Child (CRC) clearly emphasizes the importance
of acting in accordance with the best interests of the child, this principle is also integrated throughout other
provisions of the Convention. The best interests of the child must guide decisions in matters such as separation

Welsh N. A., The Thinning Vision of Self-Determination in Court-Connected Mediation: The Inevitable Price of
Institutionalization?, Harvard Negotiation Law Review, Rev 1, 2001, 16.
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' Convention on the Rights of the Child, 1989.

""" Ibid., Article 3.1.



from parentsu, family reunification'?, parental responsibilities“, protection of children deprived of a family
environment'”, adoptionlﬁ, deprivation of liberty”, and the application of legal measures to juvenile offenders'®.

The realization of all rights enshrined in the CRC is inherently in the best interests of the child, and none of
these rights may be compromised due to a misinterpretation of what constitutes the child’s best interests. 19

It is noteworthy that there is a terminological shift between the Declaration of the Rights of the Child and
the Convention on the Rights of the Child (CRC). Specifically, under the Declaration of the Rights of the Child,
the best interests of the child are accorded a “decisive” significance®, whereas the CRC stipulates that the best
interests of the child shall be a “primary consideration.””' Accordingly, under the CRC, the child’s best interests
are given priority but are neither decisive nor absolute. It has been suggested that the replacement of the term
“decisive significance” with “primary consideration” was intended to enhance the practical applicability of the
principle while allowing, in extreme cases, for other interests to take precedence.*

According to the United Nations Committee on the Rights of the Child, the concept of the best interests of
the child can be understood in three ways: 1. Substantive — when making decisions concerning the child, in the
presence of competing interests, the child’s best interests must be given priority; 2. Legal — where a legal norm
can be interpreted in different ways, the interpretation that better realizes the child’s best interests prevails; 3.
Procedural — when making decisions concerning the child, the potential impact of the decision on the child
(positive or negative) must be assessed, and the decision should explain how the principle of giving primary
consideration to the child’s best interests was applied, what was evaluated as being in the child’s best interests,
and by what criteria.”?

2.1.2. Implementation of the Principle of Priority Protection of the Best Interests of the Child in Georgia

The ratification of the Convention on the Rights of the Child (CRC) confers upon a country the status of a
State Party, obligating it to review and align its national legislation in accordance with the Convention.” On 2
June 1994, Georgia, together with 195 other countries, became a State Party to the CRC* and undertook the
obligation to ensure that, in each specific case, the child’s best interests are individually assessed and subsequently
protected by all necessary measures.

The preamble of the Constitution of Georgia affirms the unwavering will of the Georgian people to
guarantee universally recognized human rights and freedoms™, which clearly encompasses the rights of the child.
Article 36(2) of the Constitution identifies the protection of children’s rights as one of the primary objectives of
the social state’’. Based on the aims of this provision, children’s rights are general in nature and cover various
spheres of life. However, the Constitution contains only this general provision and does not specifically address
children’s rights elsewhere, nor does it explicitly refer to the child’s best interests. Consequently, this provision
alone cannot guarantee the protection of the child as an independent rights-holder.28
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At the national level, the most comprehensive and unified legislative act regulating children’s rights is the
Law of Georgia on the Rights of the Child, adopted by the Parliament of Georgia in 2019. This law embodies the
spirit of the CRC, encompassing all children’s rights and the principles associated with them. According to the
Law, the best interests of the child are defined as the combination of the child’s well-being, safety, health
protection, education, development, social and moral interests, and other considerations, as determined by the
child’s individual characteristics and the parent responsible for the child.”

This principle applies wherever a child is involved or a decision affecting the child is being made. In these
processes, the child is granted the opportunity to independently exercise their rights and freedoms and to express
their 0pinions30. The Georgian legislator assumed the obligation, in determining the child’s best interests, to
ensure that the child’s views are heard and appropriately taken into account.’’

On one hand, the Law of Georgia on the Rights of the Child initially narrowed the scope of the principle of
prioritizing the child’s best interests, applying it to the decision-making process’> rather than to all possible
actions™. On the other hand, Article 5(3) of the same law clarifies the circle of persons obliged to give primary
consideration to the child’s best interests and extends their obligations not only to the decision-making process but
to any action concerning the child. ** The explanatory note to the Law reflects the same spirit.*> Accordingly, the
ambiguity in Article 5(1) of the Law is resolved by Article 5(3), and the legislator’s intention was not to restrict
the application of the principle from “all actions” to “any decision,” but to provide clarity regarding its practical
implementation.*

2.2. Assessment and Determination of the Best Interests of the Child
2.2.1. The Concept of “Best Interests of the Child”

There is no universally recognized, precise definition of the term “best interests of the child,” as it
constitutes not only a legal but also a social, psychological, and cultural category. It is flexible, evolving over
time, and is determined on a case-by-case basis. 37 The Convention on the Rights of the Child (CRC) treats the
“best interests of the child” as a dynamic concept38, functioning simultaneously as a right, a principle, and a
procedural standard.

There is no objective method to define the best interests of a child”; rather, it is based on the assessment of
all elements of the child’s interests in a given situation®’. In one case*', the New Jersey courts determined that, in
defining the best interests of a child, the court must examine circumstances relating to the child’s “safety,
happiness, and physical, mental, and moral well-being.”*

However, standard information regarding the child’s well-being, experiences, and participation may not
always be sufficient to determine the child’s best interests. * What constitutes the best interests of the child must
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be determined individually, taking into account the specific situation, as well as the child’s personality and needs.
In the context of collective decision-making, the best interests of children must be assessed generally, taking into
account the interests of the particular group.

In both individual and collective cases, the assessment and determination of the child’s best interests must
be grounded in the rights enshrined in the CRC and its Optional Protocols.**

2.2.2. Stages in Determining the Best Interests of the Child

The assessment of the best interests of the child should encompass two stages: evaluation and
determination. In assessing and determining the child’s best interests, it is essential first to identify the elements
that must be evaluated, understand their content, and examine how they relate to one another. In the second stage,
based on the assessment of these criteria, the child’s best interests are formally established through strict
procedural safeguards.®

For example, in matters of custody, courts consider the following: the wishes of the child and the parent(s);
the child’s relationship with the parent(s), siblings, or other relevant persons; the child’s degree of adaptation to
the home, school, and community; and the mental and physical health of all parties involved, among other
factors.*®

Beyond legislation, courts in the United States have developed specific criteria for determining the best
interests of the child. These include: the child’s gender; age; emotional, social, moral, material, and educational
needs; the living environment proposed by the parents; parental characteristics (age, personality, stability, mental
and physical health); each parent’s capacity and willingness to meet the child’s emotional, social, moral, material,
and educational needs; the type of relationship between each parent and each child; relationships among siblings;
any reports and recommendations from expert witnesses or other independent evaluators; and any other relevant
factors specific to the case.”’

Although each right possesses independent value, the elements considered in assessing the best interests of
the child may sometimes conflict with one another. Decision-makers must recognize that not all elements are
relevant in every case, and the application of different elements may be reasonable depending on the
circumstances. Most importantly, the evaluator must always remember the ultimate goal: to ensure the effective
realization of the rights recognized in the Convention on the Rights of the Child.*

To give primary consideration to the best interests of the child, it is first necessary to evaluate the relevant
criteria and then determine what constitutes the child’s best interests.

2.2.3. The Child’s Participation/Right to Be Heard as One of the Criteria for Determining
the Best Interests of the Child

Traditionally, it has been widely accepted across the world that courts should make every effort to protect
and shield children from parental conflict. Another reason for the limited consideration of children’s views was
the belief that children, particularly those below adolescence, lack the capacity to make reasoned decisions on
significant matters.

Under the modern approach, however, awareness has increased regarding the importance of providing
children with the opportunity to express their views and the potential benefits of hearing and involving them in the
decision-making process. It is now recognized that children’s competence depends not so much on their age as on
the context, the support they receive, and the nature of the activities in which they are engaged.49
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Among the four core principles of the Convention on the Rights of the Child (CRC), one is the principle of
child participation, which encompasses the child’s right to access information, to hold personal views, and to
express those views freely.”® This principle is regulated by Article 12 of the CRC, which obliges States Parties to
assure to the child who is capable of forming his or her own views the right to express those views freely in all
matters affecting the child, with due weight given to those views in accordance with the child’s age and maturity.

The child must be heard in all relevant settings, including judicial and administrative proceedings affecting
him or her, either directly and/or through a representative, in accordance with the procedural rules established by
national legislation.”’ Granting the child the right to be heard constitutes the foundation for the realization of the
child’s right to participate (Dell’ Antonio, 2001). However, if the child refuses to participate, the right to be heard
is still considered protected,”” since the exercise of this right is a matter of the child’s choice and not an obligation.

The State is obliged to ensure the well-being of the child and, at the same time, to involve the child in
identifying what constitutes that well-being.”® Through the realization of this right, children participate in matters
concerning their upbringing and influence decisions that directly affect them, thereby affirming their recognition
as autonomous individuals deserving of respect. They develop decision-making skills, acquire a sense of control,
and experience enhanced self-esteem.>

The principles of child participation/the right to be heard and the determination of the child’s best interests
are closely interconnected. On the one hand, the child’s participation in and right to be heard during the decision-
making process serve to protect the child’s best interests; on the other hand, through such participation and
hearing, it becomes possible to ascertain what those best interests are.”

It is essential that the child express his or her views voluntarily, free from influence, and within a child-
friendly and supportive environment that fosters trust. The European Court of Human Rights does not consider the
hearing of a child in court to be mandatory in every case and leaves this matter to be determined individually by
national courts.”

Prior to being heard, the child must be properly informed about the matter under consideration and about
his or her rights, in order to be able to express an informed position. Information must be provided in a manner
appropriate to the child’s age and maturity, and in a language and form that the child can understand. While every
child possesses individual experiences and knowledge, these are not as extensive or multifaceted as those of
adults.

The child’s right to seek, receive, and impart information, as well as to express his or her views’, is
protected under Article 13 of the Convention on the Rights of the Child and complements the child’s right to be
heard and to participate. Involving an uninformed child in the decision-making process undermines the child’s
ability to engage intellectually and meaningfully in that process.®

Article 12 of the Convention on the Rights of the Child, on the one hand, regulates the child’s right to
participate in proceedings affecting him or her and, on the other hand, implies the willingness of adults to
reconsider their views, attitudes, and decisions in light of the child’s expressed position. Accordingly, all
individuals involved in child protection processes — parents, teachers, and representatives of the social and legal
fields — must regard children as persons capable of participating in decision-making™. Granting the child the
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capacity to participate in decision-making does not, of course, mean that the child’s views must necessarily be
fully adopted.

Psychologists, psychoanalysts, and scholars emphasize that being heard constitutes one of the child’s
fundamental needs and that the focus should shift from whether children should be heard to how they should be
heard (Paz6, 2004). © In the process of hearing the child, the decision-maker must listen attentively and give due
consideration to what is expressed. The child should perceive that his or her views are genuinely important and
that they will be taken into account in the decision-making process (Paz6, 2004).'

The obligation to hear the child and take their views into account is directly reflected in several legislative
acts. For example, under Ireland’s Children Act, consideration of the child’s views is required as an essential
precondition for assessing and determining the child’s best interests.*>

In practice, the European Court of Human Rights actively supports the realization of the child’s right to
participate and be heard. In the case of M.K. v. Greece, the Court held that the national courts did not violate the
child’s right to respect for private and family life®, when they took into account the child’s wish to remain with
the father during the holidays, while the child’s primary residence was with the mother. According to the
European Court of Human Rights, the best interests of the child must serve as a guiding principle and a
foundational standard, not merely as a right.64

Conversely, in the case of N.Ts. and others v. Georgia, the Court found a violation because, following the
mother’s death, the national courts determined the children’s residence with the father without hearing the
children’s views, despite the clear evidence of the children’s negative attitude toward the father.”

Accordingly, the Convention on the Rights of the Child portrays the child not merely as an object of care,
but as an individual with rights who can exercise those rights, form opinions, and exert a meaningful influence on
matters affecting their own life.

3. The Role of Mediation in Realizing the Best Interests of the Child
3.1. The Use of Mediation in Resolving Family Cases

The increasing use of mediation in family cases has been driven by the difficulties and negative
consequences associated with resolving family disputes through the courts, which often adversely affect families,
particularly children. Mediation offers several advantages and differs from court proceedings in that it is generally
less costly, less stressful®®, and takes place in an informal setting®’. Family mediation enhances the efficiency of
the dispute resolution process, improves parties’ satisfaction, and increases compliance with agreements (Emery
& Wyer, 1987a; Irving & Benjamin, 1995; Kelly, 1996).®

Furthermore, mediation emphasizes the empowerment of parents, enabling them to make decisions through
negotiation®, avoid unnecessary state intervention in family matters, and not feel constrained by a court
judgment70. Parents themselves have the capacity to identify and protect their children’s needs.”!

According to Article 3, paragraph 1 of the Convention on the Rights of the Child (CRC), in all actions
concerning the child, the best interests of the child must be a primary consideration. The term “actions”
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encompasses not only decision-making but also all acts, proposals, services, procedures, and other measures.””
Accordingly, the principle of prioritizing the child’s best interests applies in mediation as well, even though the
mediator does not make the final decision.

For example, under Finnish court-connected mediation in family cases, the mediator is legally obligated to
ensure that both the mediation process and its outcomes are in accordance with the child’s best interests
(Mediation Act, Article 10, with reference to the Child Custody Act, particularly Article 10)73. At the international
level, including in Finland, research recognizes the negative impact of ongoing parental conflict on children
(Mclntosh et al., 2008; Parkinson, 2011; Skjerten, 2005; Mueller-Johnson, 2005; Johnston et al., 2009; Rejmer,
2003; Karttunen, 2010; Sinkkonen, 2011). Mediation helps protect the child’s best interests by reducing conflict in
the environment in which the child grows up (HE 114/2004; OM 25/2013; see also Auvinen, 2006; Aaltonen,
2000, 2015).7

Another reason for choosing mediation is that, although the mediator does not make decisions, they
facilitate communication between the parties, encourage self-determination, and promote the protection of the
child’s best interests. However, the mediator is neither a legal advisor nor a therapist.” Their role is to assist the
parties in transforming their relationship from one of conflict to one of cooperation, addressing emotional issues,
and protecting both their own well-being and the child’s best interests.”®

3.2. “Facilitative” and “Evaluative” Mediation Models

Mediation sessions assist families in resolving problems, managing conflict, and separating personal issues
from the child’s needs. The mediator should help parents recognize that the child is a distinct individual capable
of maintaining an independent relationship with each parent.”” Depending on the mediator’s level of involvement
and role, they may be categorized as either facilitative or evaluative.

The primary task of a facilitative mediator is to support negotiation and problem-solving between the
conflicting parties. They facilitate communication, encourage parties to express their own interests, actively listen
to one another, and understand each other’s perspectives. A facilitative mediator does not direct the parties toward
specific outcomes, express personal opinions, or evaluate the parties’ positions. The mediator is responsible for
managing the process, while the parties retain responsibility for the content and outcomes.”® Consequently, a
facilitative mediator acknowledges the parents’ role as the best judges of their child’s best interests and assists
them in identifying potential solutions.”

In this model, the child’s best interests are protected indirectly through parental guidance, helping parents
recognize their child’s needs. An important question arises: does the mediator remain in a facilitative role when
parents reach an agreement that is illegal or violates the child’s rights? If the mediator directly informs the parents
that their agreement contravenes the law, they step out of the facilitative role and assume the role of the child’s
advocate. Alternatively, to remain in a facilitative role, the mediator can pose neutral questions that prompt
parents to reconsider their positions and explore alternative solutions (Mayer, 2004).%

However, given the enhanced role and responsibility of the parents, facilitative mediation may
inadvertently neglect the principle of prioritizing the child’s best interests.

The second type is evaluative mediation, in which the mediator is more problem-focused. Evaluative
mediation is an analytical process where the mediator emphasizes the nature of the conflict, actively provides
information to the parties, gives guidance, makes assessments, and focuses on reaching an agreement. The

2 General Comment No. 14, on the Right of the Child to Have His or Her Best Interests Taken as a Primary Consideration
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mediator’s evaluations may concern: 1) the parties’ positions; 2) the likely decision of a third party, such as a
judge; or 3) direct proposals (Ervasti & Nylund, 2014; Riskin, 1996; Mackie, 1997).81

Through their active role, the evaluative mediator may steer the parties toward outcomes the mediator
deems appropriate. Consequently, the evaluative mediator risks violating one of the fundamental principles of
mediation: neutrality. Furthermore, by overemphasizing the final agreement, the underlying causes of the conflict,
as well as the parties’ individual needs and interests, may not be adequately addressed. As a result, even when an
agreement is reached, the substantive issues may remain unresolved.*

Mediators face the challenge of, on one hand, remaining in a facilitative role and, on the other, preventing
agreements contrary to the child’s best interests. Both facilitative and evaluative mediation models are grounded
in the principle of party self-determination® and recognize that the parents are the primary decision-makers in the
process.™

3.3. The Role of the Mediator in Determining and Protecting the Best Interests of the Child
3.3.1. Screening and Conflict Management in Family Mediation

The mediator must pay particular attention to the child’s relationship with each parent, the intensity of
parental conflict, the underlying sources of the conflict, and whether the parents are capable of focusing on the
child’s actual needs rather than their own emotional burdens. To do this effectively, every mediator must possess
screening skills. Through screening, the mediator determines whether mediation between the parties is
appropriate. The purpose of screening is to ensure that the parties are capable of participating in mediation and
can do so safely, both physically and emotionally.*

This technique is particularly important for identifying cases where family mediation may involve domestic
violence. If a mediator learns in a confidential session that the child’s well-being or safety is at risk, they are
obliged to breach confidentiality and report the potential harm to the relevant authorities™.

Once the mediator has examined the nature of the conflict through screening and established that the parties
can safely participate in mediation, they should attempt to manage the conflict. When parents are so angry with
one another that their anger impedes their ability to consider the child’s best interests, the mediator must take a
clear position in support of the child. The mediator should encourage parents to cooperate in raising the child and
to make decisions regarding the child’s best interests themselves.

One technique that the mediator can use is “mirroring reactions”, in which the mediator openly expresses
their own feelings during the parents’ conflict. This helps the parents understand how the child might feel in
response to their conflict. When providing such feedback, the mediator should make it clear that the goal is not to
eliminate parental anger entirely.®’

Former partners may be angry, hurt, or resentful toward each other; these emotions are valid, and the
mediator should not dismiss them solely to protect the child’s best interests. Unresolved problems will inevitably
resurface and may continue to negatively affect the child if ignored. The mediator should convey that conflict
itself is not inherently “bad” and is part of the negotiation process.88

Instead of instilling guilt, the mediator should guide the parents’ thinking toward constructive solutions,
encouraging them to reflect on how cooperation can benefit the child. Despite the difficulty, many parents
recognize the necessity of cooperative co-parenting in the future. At every opportunity, the mediator should
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remind the parents of their shared interest in the child. In this way, from the very first mediation session, parents
understand what is best for their child and are motivated and empowered to make decisions themselves.”

In communication with the parties, the mediator must remain positive and suppor‘[ive.90 In addition to
supportive dialogue, another conflict management technique is focusing on the child. When the mediator notices
that the parents are reaching an impasse, they may ask a general question such as: “Before we discuss your
disagreements, please tell me about your child.” By speaking positively about the child, the parents are reminded
of their shared interests.”’

Focusing on the child is important not only for managing conflict but also because the information gathered
can later be used in sessions involving the child directly. The mediator may ask questions about the impact of the
parental conflict on the child. Once this focus is complete, the mediator asks each parent to present their
perspective on disagreements concerning the child. During these discussions, mediators employ active listening
techniques, show empathy, and summarize issues through targeted questions.”” The child’s well-being represents
the common interest of all parents. Therefore, the focus on the child, established during the first session, remains a
central theme throughout the mediation process.”

Through screening, the mediator must determine which strategies to use for managing parental conflict. It
is reasonable to vary strategies depending on each case, as the mediator cannot predict in advance how each
parent will respond to a particular strategy or feedback.

3.3.2. The Neutral and Impartial Mediator in the Parties’ Self-Determination Process

The nature and benefits of mediation are defined by its guiding principles, among which neutrality and
impartiality are paramount.

A mediator must remain neutral regarding the outcome of the mediation. They must maintain neutrality in
relation to both the facts and their evaluation provided by the parties.”* The mediator’s goal is to assist the parties
in reaching decisions independently’, without providing legal advice.”® Providing legal advice differs from
providing information: the mediator’s assistance involves informing the parties, exploring their interests, and
raising issues that enable them to make informed decisions.”” The mediator is authorized, while adhering to the
principle of impartiality, to share relevant information with the parties.”® For example, for mediation purposes, it
may be helpful for the parties to understand what mechanisms exist for dispute resolution or how a judge would
approach a case involving children.”

Irving notes that “the mediator acts as a neutral third party...,” yet he immediately emphasizes that “the
interests of the children are paramount for the mediator” (Irving, 1980, p. 77).100 If the mediator forms any
alliance, it must be with the child (Saposnek, 1983)'”". McIntosh and Long (2006, p. 18) describe the family
mediator as “an ally of the children and a supporter of the parents acting in accordance with their children’s
needs.”'” The scope of neutrality may vary depending on the nature of the disputem, the value being protectedm,
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and the stakes involved. Accordingly, several authors allow for exceptions to the mediator’s neutral role when it is
in the child’s best interests.

Alongside the principles of neutrality and impartiality, the mediator’s role entails maintaining a careful
balance between the voluntary resolution of disputes and the proper management of mediation sessions'”. The
mediator must ensure that the parties comprehensively identify and examine all possible options for resolving the
issues before moving toward specific proposals and ultimately making binding decisions.'®

In circumstances where parents adopt a decision that may not serve the best interests of the child, the
mediator may, through the use of targeted questions, encourage them to reflect upon the potential consequences of
their agreement'®’ and may also provide relevant legal information.

For example, the ethics code of the State of Alabama permits a mediator to discuss with the parties the
court’s likely or potential determination regarding the division of property in the event of divorce.'” If the
mediator concludes that a proposed term of the agreement fails to safeguard the best interests of the children, he or
she has a duty to inform the couple of this assessment and to explain the grounds upon which it is based.'”

Such proactive engagement by the mediator could be perceived as a deviation from strict impartiality;
however, leaving parents in an informational vacuum cannot be justified under the guise of preserving
neutrality“o. In order to maintain neutrality, a certain degree of procedural adaptation may be required.
Fundamental principles — such as neutrality, acting in accordance with and protecting the best interests of the child
— cannot invariably be accorded equal weight in every circumstance.'"" Accordingly, the mediator may, in a given
case, be required to ensure an appropriate balance among these competing normative commitments.

3.4. The Mediator’s Role in Ensuring the Child’s Participation and Right to Be Heard
3.4.1. The Necessity of Hearing the Child in Mediation Sessions

The “best interests of the child” remains the guiding principle for parental decision-making, including
within the context of mediation (Kelly, 1997). However, only a small proportion of mediators engage directly
with children in order to assess their best interests. A 1996 study conducted in California (Client Baseline Study)
revealed that fewer than 16% of mediators interviewed children.

Canadian Justice Claire L’Heureux-Dubé (1998, p. 389) emphasized that “the principle of acting in the best
interests of the child requires that we carefully listen to the voices of the children involved, both on this issue and
on others.” The majority of child custody evaluators likewise recognize the importance of interviewing children as
part of determining their best interests (Ackerman, 1995; Ackerman & Ackerman, 1997; Hynan, 1998; Stahl,
1994). Children are often those most profoundly affected by separation and divorce, as well as by the outcomes of
the mediation process, and therefore they should be afforded a voice within that process.112

According to American standards, “except in extraordinary circumstances, children should not participate
in the mediation process without the consent of the parents and the consent of the child’s court-appointed
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representative.” The term “extraordinary circumstances” is deliberately intended to establish a high threshold and
does not impose an obligation on a parent to involve the child in the process if the parent objects. The issue of
children’s participation should be resolved by mutual agreement of the parents and with the child’s consent.'"

As a rule, family disputes that proceed to mediation are preceded by domestic conflicts, which the child has
most likely witnessed and, in many instances, directly experienced. A child drawn into such disputes is
particularly vulnerable and may suffer from depression, feelings of abandonment, guilt, as well as latent or overt
aggression. Accordingly, the mediator is required to exercise heightened sensitivity and caution in any interaction
with the child.

In assessing the best interests of the child, the child must be afforded a genuine opportunity to express his
or her views freely, and those views must be accorded due weight. This principle is elaborated in General
Comment No. 12 of the United Nations Committee on the Rights of the Child, which closely links, on the one
hand, the principle of realizing the best interests of the child''* and, on the other, the child’s right to be heard and
to participate in all matters affecting him or her, including the assessment of his or her own best interests.'”
Article 3(1) of the Convention on the Rights of the Child cannot be properly applied unless the requirements of
Article 12 of the same Convention are fulfilled. Conversely, Article 3(1) reinforces Article 12 by promoting the
evolving role of children in all decisions that affect their lives.''°

Where children’s participation is effectively ensured, agreements reached through mediation are more
likely to be implemented successfully.'"” When a child is directly involved in the decision-making process, he or
she demonstrates greater acceptance of the outcome. Moreover, the child may present a perspective on the
resolution of the dispute that the parents had not previously considered; upon hearing the child’s position, parents
may be more inclined to moderate their own stances in favor of a solution that better serves the common
interest.''®

The effective protection of children’s interests within the family mediation process requires the mediator to
develop a profound understanding of the child’s inner world and behavioral dynamics, which can only be
achieved through attentive listening and genuine comprehension. At the same time, participation must never be
imposed. Some children may be unwilling to take part in mediation, or a parent may withhold consent; in such
circumstances, meeting with the child would be inappropriate and potentially counterproductive.119

Certain scholars correlate a child’s involvement in mediation with age-related developmental
considerations. In particular, the participation of children between approximately 1.5 and 5 years of age is
generally regarded as unreasonable due to linguistic and cognitive limitations. Children aged 5 to 7 are often
considered highly susceptible to parental influence and manipulation. By contrast, the age range of 8 to 10 years is
frequently identified as the most appropriate stage for meaningful participation in mediation'*’, given the child’s
developing capacity for independent expression and reasoning.

The right of the child to be heard is also guaranteed under the Civil Procedure Code of Georgia.
Specifically, the rights and legally protected interests of minors aged 7 to 18 are represented in court by their
parents or guardians. However, the court is obliged to involve the minor personally in such proceedings,121 while
in cases concerning younger children it retains discretionary authority.'** The court shall hear the child where his
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or her age and physical and mental condition permit.'*® A similar provision is contained in the Code on the Rights
of the Child, which obliges legislative, executive, and judicial authorities of Georgia, as well as natural and legal
persons, to determine the best interests of the child on the basis of various criteria, foremost among them being the
hearing and due consideration of the child’s views.'* As explicitly stated, “the child has the right to be heard in
the resolution of any matter affecting any of his or her rights or having an impact thereon, and the child’s opinion
shall be taken into account in accordance with his or her best interests.”'? Against this normative background, it
remains unclear why this right should not be realized within mediation, a process that is, by its very nature, even
more strongly grounded in the voluntary will and autonomous participation of the parties.

The rationale and justification for the child’s participation in mediation, as well as the associated risks of their
involvement, are also well established. The final decision regarding the child’s participation must be made on an
individual basis, taking into account the specific circumstances of each case and the characteristics of each child.

3.4.2. The Mediator as a Listener in Family Mediation

Information regarding the child’s needs is generally best obtained directly from the child.'*® To assess the
child’s best interests, the mediator must actively listen to both the parents and the child. In doing so, the mediator
should remain open and non-judgmental, attending not only to the words of the child and their parents but also to
the underlying interests and needs conveyed through those words.'?’ Only in this manner can the mediator fully
understand what the parties are expressing.

The interlocutor must feel that the mediator is listening and comprehending them. Therefore, it is advisable
for the mediator to employ verbal and non-verbal/gestural forms of affirmation, pose clarifying questions, provide
feedback, summarize what has been heard, and maintain complete focus on the speaker.128 The mediator listens to
the child in order to understand their feelings, attitudes, interests, wishes, and needs. At the same time, by
listening to the child, the mediator acknowledges the importance of their opinion, which fosters self-confidence in
the child and engenders trust toward the mediator. A child approached in this manner may provide information
that they would not disclose to their parents.

Since many children refrain from direct verbal communication, it is recommended that the mediator create
a free and safe environment using various methods, such as drawing, storytelling with thematic narratives, puppet
theater, videos, slides, and other tools.'”’ Listening to the child through methods tailored to them reduces stress,
fosters comfort, and encourages the child to express their genuine needs.

Once the mediator is convinced that the child feels at ease and is ready to discuss specific matters, the
mediator should explain that their conversation will remain confidential until the child decides otherwise,
including whether the parents may be informed. Through neutral questioning, the mediator should ascertain the
child’s relationship with each parent, their knowledge of the conflict between them, the information they have
received from the parents, their attitudes toward parental actions, and how they envision possible solutions.

The mediator should clarify to the child that the final decisions rest with the parents, as this is their right,
yet emphasize that the child’s perspective is highly valued. Providing feedback to the child after listening
guarantees that their views were not merely heard formally but were taken seriously.'*"

3.4.3. The Mediator’s Role in Sharing Information Obtained from the Child with the Parents

Once information has been collected from the children, the mediator must plan the most effective way to
provide feedback to the parents. This process is highly significant, as parents may feel vulnerable to criticism or
rejection from their children. To the greatest extent possible, the mediator should strive to remain neutral and non-
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judgmental toward the parents131 when conveying information obtained from the child. At the same time, the
mediator should encourage parents to take the child’s wishes into account.

In accordance with the principle of confidentiality, the mediator should share with the parents only the
information for which the child has provided informed consent. By involving and listening to the child, not only
the child’s rights but also the parents’ rights are respected. Through obtaining direct knowledge of the child’s
needs, the mediator can provide parents with more precise information regarding the child’s emotional,
psychological, or other needs — information that is generally more persuasive than general observations about the
impact of divorce on children."**

The mediator should utilize the knowledge obtained from the child and, with the child’s authorization,
inform the parents of the child’s perspectives, emotions, and potential risks associated with ongoing conflict."?
Following the child’s input, it is important for the mediator to instruct the parents to refrain from questioning the
child about the session’s content, to avoid criticizing the child, and to remain calm and non-reactive.'**

The mediator may meet with the parents together, with the children present, or separately from the children.
For example, if the child expresses a preference for one parent over the other, or if it is evident that the child’s
position has been influenced by one parent, the child should not be present during the feedback session, and it is
advisable to meet with the parents individually. Conversely, if the child expresses an equal attitude toward both
parents, a joint session may be appropriate.' >

It is possible that parents may not have accurate information about the child’s actual needs, or they may
believe they are informed. Hearing the child’s true perspective often allows parents to recognize any
misconceptions. Accordingly, the child’s involvement and being heard can have a positive effect on the parents as
well.

4. Persons Involved in Determining the Best Interests of the Child in Private
and Court-Ordered Mediation

From the perspective of mediation theories, the question may arise: who bears the responsibility for
ensuring the child’s best interests?

In mediation, the autonomy and self-determination of the parties136 are central elements, and the mediator
does not possess the authority to make binding decisions."*’ Decisions are made by the parties themselves — in this
case, the child’s parents — since it is presumed that they are best equipped to determine the child’s “best
interests.”'*®

However, can we trust parents in conflict with one another to objectively consider the needs and interests of
their children? This question becomes particularly salient in the context of court-ordered mediation, in which the
case is referred to mediation by judicial decision rather than by the parties’ voluntary agreement,'” and the
parties’ willingness to reach a settlement is often significantly lower.

In addition to the mediator, various professionals may participate in the mediation session, including
lawyers, psychologists, social workers, and others. The perspectives of these professionals may exert considerable
influence on the ultimate agreement. To facilitate a fully informed agreement, the mediator may encourage the
parties to consult relevant experts.'*
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London, the Guilford Press, 2004, 173.
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136 Nolan-Haley J.M., Court Mediation and the Search for Justice through Law, Washington University Law Quarterly,
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4.1. The Role and Responsibility of the Parent

“A parent is the child’s legal representative and, in the absence of special representatives, acts to protect the
child’s rights and interests in interactions with third parties.”'*' The unique role of the parent and the
accompanying responsibilities in safeguarding the child’s best interests are also recognized by the Convention on
the Rights of the Child. Although parents are not explicitly mentioned in the first paragraph of Article 3 of the
Convention, according to the first paragraph of Article 18, the child’s best interests are “the basic concern of those
responsible for the child’s care.”"* The significant role of parents is further underscored by the obligation of the
States Parties to respect parental responsibilities, rights, and duties in order to ensure that they care for the genuine
interests of the child.'* Accordingly, the Convention aims to recognize the child’s well-being, and identifies the
parent as the primary actor responsible for ensuring this well-being — not only in terms of duties and obligations
but also with regard to rights.

The role and responsibility of parents in prioritizing the interests of their children'* are also regulated
under Georgian legislation. Parents are obliged to exercise their rights in a manner that does not harm the child’s
interests.'* However, a similar or related provision is not found in the Law of Georgia “On Mediation” or in the
corresponding chapter of the Civil Procedure Code of Georgia.146

A central challenge in family mediation is the child’s independent perspective, which often conflicts with
the views of both parents. Children are not infrequently subject to parental manipulation, as parents may expect
the child to side with them against the other parent. From the child’s perspective, however, the principal problem
is often not choosing the “right” parent but being forced to make a choice at all.'*’ If the child rejects one parent,
this is also an act of self-denial. Therefore, the legislator has established that maintaining close contact with both
parents is crucial for the child’s normal development.'*®

Although children occupy a special place in mediation and their needs are prioritized throughout the
process, they are not the ultimate decision-makers. Within the context of mediation, parents hold both the right
and responsibility to make decisions regarding what is best for their children,'* and the child’s participation in
family mediation does not imply that parents relinquish this responsibility."*’

The parent’s role in the child’s life is the most significant, and accordingly, so is their responsibility. The
relationship with the parent is the most important and sensitive for the child, and children generally model their
behavior on that of the parent. If one parent exhibits aggression toward the other, the child may replicate this
behavior in favor of the parent with whom they currently reside. Family law disputes are distinguished by a
heightened emotional component.15 ! Naturally, these processes are accompanied by at least some degree of
discomfort, emotional instability, anxiety, fear, and other intense emotions. Against this background, there is a
risk that the parties’ personal interests may inadvertently take precedence over the child’s interests.

It is precisely in such situations that the mediator’s role must be strengthened. The mediator can draw the
parents’ attention to the child’s perspectives and interests; however, the determination of the child’s best interests
ultimately rests with the parents.152 Specifically, informed parents make the final decision themselves. It is this
self-determination and the parties’ capacity to make decisions that render mediation distinctive and effective.

I Law of Georgia on the Code of the Rights of the Child, 27/09/2019, Article 24 (3).

12 Convention on the Rights of the Child, 20/11/1989, Article 18 (1).
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4.2. The Role and Authority of the Child’s Legal Representative

In order for a child’s interests to be adequately represented in mediation, it is advisable that the child be
represented by an attorney who advocates solely for the child’s interests and articulates the child’s voice. To
prevent legal risks, the mediator should encourage the parties to seek independent legal consultation from an
attorney and advocate for the inclusion of such a representative in the mediation process.153

According to the Maryland State Bar Association, attorneys involved in custody disputes often claim to
“represent the child.” Since the child does not pay for legal services, it is likely that the attorney remains loyal to
the party who does pay, which may jeopardize child-focused representation if the interests of the two parties
conflict."**

To mitigate this risk, the parties in mediation may jointly retain a neutral attorney who provides advisory,
non-binding opinions regarding how the court might resolve issues raised between the parties,"” including matters
concerning the child. Due to the nature of the legal profession, the attorney’s role cannot be limited solely to
advisory opinions; in family mediation, more active involvement is justified to ensure full representation of the
child’s interests as a client. Advocacy for the child entails acting in accordance with the client’s interests and
representing the child’s wishes in the best possible way before relevant authorities.'>°

The attorney must act within the scope of authority granted to protect the client’s interests and employ all
legally recognized means deemed necessary to safeguard the client’s interests. The Ethics Committee of the Bar
Association clarifies that any action — or inaction — by an attorney is assessed with priority given to the protection
of the client’s interests."’

Within the context of the attorney-client relationship, the child’s best interests are realized when adequate
legal representation is provided. Adequate representation entails competent legal advice and consultation by a
conscientious and independent attorney, taking into account the child’s developmental stage, social and cultural
characteristics, and capacity for decision-making.158 he attorney must prioritize the child’s interests. If, according
to the child’s instructions as a client, an action conflicts with the attorney’s assessment of the child’s best interests
— such as maintaining a relationship with a parent — the attorney must nonetheless act according to the lawful
instructions of the client. Failure to do so would constitute dishonest or unqualified representation.159 Therefore,
the attorney’s role is to act according to the lawful instructions of the client, not to evaluate the child’s best
interests. If the positions of attorney and client are radically opposed, continuing representation is unreasonable
and should be discontinued. From the child’s perspective in mediation, the involvement of an attorney specialized
in children’s rights is crucial for realizing the child’s best interests. Such an attorney, independently of the parties,
can articulate the child’s voice in the mediation, either in the child’s presence or absence.

5. Mechanisms, Challenges, and Solutions for Realizing the Child’s Right
to Be Heard in Mediation

As noted above, the child’s participation and being heard in mediation are of paramount importance for the
realization of their best interests. However, our legislative framework does not provide rules regarding the
mechanisms and methods a mediator should use to hear the child during a session. In this chapter, we will
examine, both theoretically and practically, the methods available to the mediator, the anticipated challenges in
this process, and potential solutions to address them.

'3 Bush R. A. B., Efficiency and Protection or Empowerment and Recognition? The Mediator’s Role and Ethical Standards

in Mediation, Fla. Law Rev., Vol. 41, 1989, 280.
Crouch R.E., Divorce Mediation and Legal Ethics, Family Law Quarterly, 1982, 16(3), 228.
Melamed J., Mediating Divorce Agreement, Course Manual for the Online Training, 61.
Recommendation of the Ethics Commission of the Georgian Bar Association, 27 May 2021, Ne002/21, 2.
Decision of the Ethics Commission of the Georgian Bar Association, 28 September 2016, Case Ne084/15, §§ 5.3-5.4
(in Georgian).
o Recommendation of the Ethics Commission of the Georgian Bar Association, 01 May 2024, Ne004/24, 4.
Ibid., 6.
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5.1. Forms and Methods of Hearing the Child in the Mediation Process

One of the greatest challenges for the mediator is determining whether the child is expressing their own
views and positions or is influenced or manipulated by a parent. A child caught in parental conflict experiences
stress, which the mediator must seek to mitigate through appropriate measures. Stress reduction may be achieved
through the following steps:

1. The mediator must ensure that the benefits of the child’s participation in the mediation session outweigh
the risks in the long term; 2. Obtain consent from both parents regarding the child’s participation; and 3. Prepare
both parents regarding what information is reasonable to provide to the child prior to attending the mediation
session.'®

There is no established standard for the appropriate timing of a child’s involvement in mediation. One
perspective holds that the child should participate from the initial stage of mediation, and later involvement should
not be considered an alternative.'®' The child’s opinion is best integrated into the final agreement when obtained
at the outset of the process.'® However, another perspective suggests that the child should participate periodically,
depending on whether an issue arises for which their opinion is significant. Child participation is also permissible
in the final mediation session, where information regarding the parents’ mediated agreement is provided.'®®

The mediator must create a safe, comfortable, and free environment in which the child can speak openly.
To achieve this, the child may be provided with toys, drawing materials, animations, or engaging stories, as well
as other methods, until the child feels comfortable. During the conversation, the mediator should use language
appropriate to the child’s developmental stage164 and carefully select questions.

It is advisable to begin with neutral questions that introduce the mediator to the child’s personality and
reduce stress, for example: “What is your favorite color?” or “What is the name of your best friend?”” Questions
that compel the child to choose between parents are inappropriate. “Every child has the right to remain free from
taking sides, defending, or denigrating either parent.”'® Children are often too immature to fully understand what
is in their best interests, especially in a conflictual environment. For instance, they may prefer to be with the
parent who allows them to eat chocolate cake for breakfast. Children find it very difficult to disappoint the parent
on whom they are entirely dependent. They are often willing to tell the mediator what the parent wants to hear.
Once trust is established, the mediator should explore the child’s level of information, what they know about the
parents’ divorce, and what expectations they hold.

Accordingly, it is more prudent to invite the child to the mediation session at an early stage, so the mediator
can clearly understand their interests and attitudes. This allows the mediator to conduct sessions with the parents
more productively, providing them with information obtained from the child, which may be new to the parents
and facilitate reaching an agreement. This does not preclude inviting the child again if necessary; what is essential
is that the session is conducted in an appropriate environment and format for the child.

In families with multiple siblings, the mediator must decide whether to hear them together or separately.
Interviewing siblings together is justified because they can support each other in discussing difficult topics,
making the children’s attitudes clearer to the mediator. However, joint sessions are inappropriate if there is a
significant age difference, radically differing positions, or if one child is considerably more dominant than the

1
others.'®
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5.2. Grounds for Limiting the Child’s Right to Be Heard

The purpose of a child’s participation and being heard in mediation is primarily to safeguard their best
interests. However, the mediator may not always exercise this option. For example, such a need may not exist
when both parents acknowledge the child’s needs and have a mutually agreed-upon plan for interacting with them;
when the child is under three years of age; when the parents do not consent; or when the child themselves refuses
to participate.167

Some authors argue that the child’s right to be heard should be limited because children who have not
reached adolescence may not be reliable judges of their own best interests. Accordingly, their position should not
be determinative in decision-making. 18 A child may also lack the mental capacity or intellectual readiness to
participate in such processes.

The use of mediation in family disputes is not advisable in cases where there is clear evidence of domestic
violence, allegations of sexual or physical abuse against children, one parent is dependent on alcohol or drugs, or
when there is an obvious power imbalance between the parties.169

The European Court of Human Rights, in Sahin v. Germany'™, did not find a violation when the national
court decided without hearing the child, concluding that contact with the father would be detrimental. The court
relied on an expert report, which determined, through meetings with the parents, that questioning the child carried
risks that could not be avoided despite the court’s efforts.'”!

5.3. Practical Recommendations for Realizing the Child’s Best Interests in Mediation Sessions

This section offers several recommendations derived from the foregoing discussion:

1. Informing the Parties Early: At the initial stage of mediation, the mediator should provide the parties
with information regarding the existence and significance of the child’s right to participate and be heard.
The mediator should remind the parties that they retain decision-making authority, but understanding the
child’s positions and reflecting them in the final agreement is in their mutual interest.

2. Communication with the Child: Interaction with the child involved in mediation should occur in a
language and format appropriate to their age and developmental stage, within a suitable environment. The
mediator should establish the child’s trust through neutral questions and must provide information about
the confidentiality of shared information.'””

3. Mediator’s Qualification and Continuous Development: Although the mediator does not make
decisions, they play a central role in realizing the child’s best interests. It is therefore critical that the
mediator possess appropriate education and be specifically trained for family mediation.'” The mediator
must acquire a deep understanding of family law, even if they cannot provide legal advice and may not be a
lawyer. In this type of mediation, psychological or therapeutic skills are particularly necessary. The
mediator must be knowledgeable about child development stages, family dynamics, the child’s primary
emotional state during parental divorce, the long-term effects of parental conflict on the child’s psyche, and
other relevant issues.'”* An unqualified mediator may, through inadequate realization of the child’s right to
be heard and participate, cause far greater harm than if the child were not involved at all. Mediator
associations should ensure ongoing training and continuous education, and the state should provide
appropriate funding to enhance the qualifications of mediators in family cases, since “the mediator must
have the education and qualifications necessary to conduct the mediation process effc—:-ctively.”175
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4. Co-Mediation in Family Mediation: Co-mediation can be effective, involving both legal and psycho-
logical mediators. As noted above, proficiency in these two areas significantly influences the conduct and
outcome of mediation. For example, in Finnish court-connected family mediation, the mediator is a district
court judge assisted by an expert mediator. The expert mediator may be a social worker, psychiatrist, or
psychologist specializing in divorced families and child development.176

5. Legislative Integration and Awareness-Raising: Beyond raising awareness and implementing practical
mechanisms, it is essential to integrate the principle of prioritizing the child’s best interests, as well as the
child’s right to participate and be heard, into mediation-related legislation. The Law of Georgia “On
Mediation” stipulates that, prior to commencing mediation, the mediator must explain to the parties their
right to participate in the process through their representatives.'”’ Within the mediation context, it would
also be justified to emphasize the involvement of a child psychologist and a child’s attorney. The
participation of professionals in these two fields is so important in family mediation that, rather than merely
reminding the parties of their right to invite them, direct instruction to include them may be appropriate.
The regulation of family mediation and the realization of the child’s best interests depend equally on

legislative provisions, the development of practical mechanisms, and the enhancement of awareness.

6. Conclusion

Assessing and determining the child’s best interests is an extremely complex and multifaceted process. It
requires an individualized approach and careful examination of a range of factors. The complexity of the matter
does not justify the mediator or the parties in avoiding the child’s participation in mediation or failing to hear the
child.

In mediation, the principle of prioritizing the child’s best interests should be clearly understood and
effectively implemented, drawing on the guiding standards established in the legal systems of the United Nations,
the European Union, and the Council of Europe. While there is no precise definition of the “best interests of the
child,” as demonstrated above, one of the primary mechanisms for defining and realizing this concept is to ensure
informed participation and hearing of the child in an environment and manner appropriate to their age and
development. As a rights-holder, the child must have the opportunity to actively exercise these rights in
mediation.

The child’s participation in mediation should not be treated as an optional measure; rather, it should be a
given from the very outset, although in specific cases, it may not become necessary. Georgian legislation should
regulate this right in such a way that it arises directly from statutory provisions, ensuring that the mediator does
not need to rely on general principles or, intentionally or inadvertently, avoid the responsibility to hear the child.
While, in some instances, the child’s best interests might be partially assessed through consultation with the
parents alone, the concept of the “child’s best interests” is so complex and multi-layered that it cannot be reliably
determined without hearing the child. In this context, the Finnish model of mediation is instructive, where, in
family matters, the mediator is legally obligated to ensure that both the mediation process and its outcomes align
with the child’s best interests (Article 10 of the Mediation Act, with reference to the Child Custody Act,
particularly Article 10).'7

Not only children but also parents are often insufficiently informed, live in challenging and conflictual
environments, and may be unable to make fully rational decisions. In such circumstances, tactical and strategic
interventions'”’ by an experienced, objective, and impartial mediator to guide them toward rational choices and
informed decisions are justiﬁed.180 In family mediation, the mediator must demonstrate strong process

16 Salminen K., Mediation and the Best Interests of the Child from the Child Law Perspective, Nordic Mediation Research,

Editors: Nylund A., Ervasti K., Adrian L., Cham, Springer International Publishing AG, 2018, 212.
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management skills, plan the sequence of sessions appropriately, create a supportive environment'®', address power
imbalances between the partiesm, select suitable language and forms of communication, clarify key issues,
identify parties’ interests and demands, ensure comfort, actively listen, balance power dynamics, and remain
empathetic, calm, non-judgmental, considerate, and neutral while mitigating tension between the parties. The
mediator must ensure not only that an agreement is reached, but also that the agreement does not contravene the
child’s well-being. To this end, the mediator may recommend the involvement of professionals specialized in
children’s rights, such as a child psychologist or child’s attorney.

Crucially, the mediator must maintain neutrality, refrain from excessive interference in the parties’ self-
determination, and preserve the core value of mediation — the parties’ autonomous decision-making. The
enforceability and long-term effectiveness of a mediated agreement depend on the parties’ voluntary acceptance;
if they later perceive the agreement as a result of the mediator’s influence rather than their own genuine will, the
outcome loses legitimacy, and the child’s interests may be disregarded.

Through timely, precise, and targeted questioning, the mediator must help the parents focus on acting in
accordance with the child’s best interests and guide them from conflict toward cooperation, as the final decision
ultimately rests with them.

Although Georgian legislation does not explicitly mandate the child’s participation in mediation when the
matter under consideration affects the child, the law should provide for the child’s involvement in the mediation
process, with limitations applied only in specific cases based on appropriate grounds. The child’s participation
should be manifested not merely by listening but by understanding their position, accurately communicating it to
the parents, and reflecting it in the mediated agreement.
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1. Introduction

Conflict is an inherent part3 of social interaction and has accompanied the development4 of human
civilization since ancient times. As humanity progressed, mechanisms for resolving disputes underwent significant
transformation-from radical and coercive methods toward peaceful and constructive approaches’.

In the 21st century, mediation has become one of the most effective and widely recognized legal
mechanisms for dispute resolution®, with its origins traceable to ancient times. Mediation, as a process facilitated
by a neutral third party, has evolved® over centuries. A mediator is a neutral third person who assists’ the parties
in finding common ground and resolving the conflict in a mutually acceptable manner.

The development of modern legal systems is closely connected to the integration'® of alternative dispute
resolution mechanisms into the judicial system, which enables the flexible, cost-effective, and efficient
resolution'' of legal disputes'>. Consequently, alongside traditional forms of dispute settlement, contemporary
systems increasingly employ consensus-based alternative models. The primary purpose of mediation, as one of the
central institutions in this category, is to facilitate the consensual resolution of legal conflicts between parties.

Public interest in mediation continues to grow, as it is associated with a faster and less confrontational
method of resolving disputes. Within the business sector,”’ mediation has become a preferred mechanism due to
reduced costs and the potential for achieving optimal outcomes.

The effectiveness of a mediation settlement is directly linked to its enforceability'*. In this context, the
legal framework governing the enforcement of mediation agreements acquires particular importance, as it
determines the institutional and procedural safeguards necessary to ensure their validity and enforceability15 .

The role of mediation, both at the national and international levels, is dynamically evolving, as it
contributes to the reduction of procedural costs, enhances judicial efficiency, strengthens social justice, and
broadens'® access to legal remedies. However, considering that the mechanisms for enforcing mediation
settlements are not yet fully harmonized, various challenges arise in terms of legal predictability, trust, and
procedural reliability.

A mediation settlement is not self-executing without judicial involvement. Therefore, mediation should be
viewed as a facilitative process rather than a judicial function, and the mediator does not exercise judicial
authority in a technical sense."”

Thus, regulating the enforcement regime of mediation settlements is essential not only for ensuring legal
predictability but also for reinforcing parties’ trust in alternative dispute resolution mechanisms'®. This necessity
has led to the establishment of unified international standards."’
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In the context of enforcing mediation agreements, the Singapore Convention on International Settlement
Agreements Resulting from Mediation — adopted in 2018 and developed by UNCITRALZO-plays a vital role. The
effectiveness of the Convention depends on the number of participating states and the degree of domestic
implementation, which continues to generate practical and doctrinal challenges.2 !

This paper places particular emphasis on comparative analysis of international and domestic regulations,
with the aim of identifying best practices and assessing the prospects for improving Georgia’s internal legislation.

Considering that Georgia has initiated legislative amendments™ to clarify and strengthen the mechanisms
related to the enforcement of mediation settlements, this study analyzes the proposed changes. These
amendments, while aligned with international standards, raise important questions regarding the ability of the
Georgian legal system to effectively respond to practical challenges and global developments.

2. The Legal Nature of Mediation Settlements

According to Article 2(i) of the Law of Georgia on Mediation, a mediated settlement is a written document
reflecting the parties’ mutually agreed resolution of a dispute achieved through mediation, the performance of
which is binding.

A mediation settlement, the terms of which are voluntarily determined by the parties without judicial
involvement,” typically exhibits a high rate of compliance, as parties themselves have an inherent incentive to
fulfil mutually negotiated obligations.24

Nevertheless, ensuring the enforceability of mediation agreements is essential, particularly when
obligations under the settlement require future performance or when parties seek guarantees for compliance.25

The revised Article 13 of the Law on Mediation sets out the legal basis and procedure for court
enforcement of settlements reached through private mediation. Such settlements may be enforced by the court
where the parties have agreed to enforcement, upon application by one or both parties, and in accordance with the
Law on Mediation and the Civil Procedure Code of Georgia.

Thus, the current provision links the enforceability of privately mediated settlements both to party
autonomy and to judicial oversight, allowing compulsory enforcement subject to statutory requirements.

The mandatory nature of enforcement becomes especially significant in the international context, where
obstacles to enforcing cross-border mediation settlements may prolong dispute resolution and increase associated
costs.”®

For this reason, various national legal systems empower courts to grant mediation settlements a status
equivalent to judicial decisions”’, even without initiating full judicial proceedings.*®

In Nordic countries, settlements reached within court-connected mediation may acquire enforceability in
two ways: by being recorded in the court register and thereby obtaining the status of a judicial settlement, or by
remaining a contractual agreement governed by general contract law rules. In Norway, certain formal
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requirements apply to judicial settlements-unlike in Denmark — yet these remain limited and allow parties to
choose the legal status of their settlement, which directly affects enforceability.29

Under Ontario’s Commercial Mediation Act (2010), a mediated settlement may be “registered” with the
superior court, upon which it acquires enforceability equivalent to a court order.*® The Philippines’ Alternative
Dispute Resolution Act of 2004 allows parties to submit a mediation settlement to a court, which may consider it
under an expedited procedure.31

The Singapore Convention®® enables mediation settlements, when meeting certain statutory requirements,
to be recognized and enforced by courts as judicial decisions, significantly facilitating® cross-border enforcement.

However, the granting of enforcement authority by a domestic court does not automatically guarantee
international recognition®®. A foreign court is not obligated to recognize or enforce another state’s judicial act-
including a court-approved mediation settlement- unless a treaty governs such recognition. The Singapore
Convention addresses this challenge, although its applicability is limited to states that are parties to it. Regional
and bilateral treaties continue to play a crucial role in the recognition and enforcement of mediation settlements.”

Therefore, international enforcement of mediation settlements constitutes a complex legal framework that
depends on the joint functioning of EU regulations, regional conventions, and bilateral treaties®®. Without these
mechanisms, the effectiveness of mediation in cross-border commercial disputes would remain limited.*’

2.1. The Legal Character of Mediation Settlements: Private Law Agreement
or Procedural Instrument?

A mediation settlement represents an agrc—‘:ement3 ¥ aimed at resolving an existing or potential dispute.3 It
gains international enforceability only when granted a legal “title”- whether a judicial decision, an order, or a
status recognized under an international convention.*’

The legal nature of mediation settlements is complex. While fundamentally a private law agreement based
on party autonomy“, it often acquires procedural attributes*” in order to enhance its practical enforceability43.

Supporters of viewing a mediation settlement as a private law contract emphasize party autonomy and

freedom of will**. Such an understanding of the agreement promotes stability in legal relations and supports good
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faith among participants in civil transactions.” From this perspective, a mediation settlement resembles other
contractual instruments such as sales, leases, or service agreements.

German legal doctrine, for example, treats mediation settlements as a form of compromise contract
(Vergleichsvertrag)46. Under Article 779 of the German Civil Code (BGB), a contract by which the parties resolve
a dispute or uncertainty concerning their legal relationship through mutual settlement is void if the facts assumed
as established in the contract do not correspond to reality and the dispute would not have arisen had those facts
been known.

In Anglo-American law, a settlement agreement is treated as a contract that must satisfy all requirements*’
of contractual validity. Like any binding contract, it may be enforced through court proceedings in cases of
breach. The advantage of this approach lies in its emphasis on party autonomy and minimal state intervention.*®
However, challenges arise when settlements are concluded during litigation, where procedural oversight may
become necessary.

Advocates of the procedural approach highlight the connection between mediation settlements and judicial
processes, particularly in relation to enforcement. In this view, a mediation settlement functions not only as a
private contract but also as a procedural act capable of producing procedural consequences.* From this
perspective, a settlement is not merely a private-law agreement, but also constitutes a procedural act that produces
specific procedural consequences.™

The EU Mediation Directive 2008/52/EC" places private and court-approved mediation settlements on
similar footing regarding enforceability. According to Article 6, member states may allow mediation settlements
to be declared enforceable by courts or competent authorities.

Thus, no uniform position exists on whether mediation settlements should be classified as private law
agreements or procedural instruments. Both approaches offer advantages and limitations. In defining the form of a
mediated settlement, the legislator should ensure that formal requirements do not create artificial barriers to the
enforcement of agreements already reached by the parties. At the same time, the framework should promote the
formulation of settlements that are fully enforceable and free from ambiguity or non-enforceable content.”

Court supervision and review of the content of a mediated settlement may be seen as limiting party
autonomy, as it entails a degree of intervention in the parties’ will and restricts their ability to structure
agreements on non-standard terms. At the same time, judicial scrutiny safeguards the legality of the settlement’s
content and protects the parties from unfair or bad-faith terms, thereby ultimately reinforcing the stability of legal
relations.”

3. Enforceability of Mediation Settlements as a Determinant of Legal Force

Legal relationships that impose rights and obligations between parties must include protective mechanisms
to ensure mutual trust™*. Effective realization of substantive rights — particularly when disputes cannot be resolved
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through negotiation, mediation, or other alternative methods — requires the availability of compulsory enfor-
cement.”® In such circumstances, the court serves as the most effective mechanism for a party to exercise the
rights granted to them under substantive law.*®

Judicial protection embodies the principle of the rule of law’’. Once a judicial decision enters into force, it
becomes enforceable, allowing the state to compel performance of obligations.58 Nonetheless, the decision to seek
judicial enforcement rests entirely with the parties. A substantive right does not automatically translate into
procedural action; the party must actively pursue enforcement.”

Enforcement serves as a key mechanism for the protection of parties’ rights, enabling agreements and court
decisions to be compulsorily executed where the parties fail to perform their obligations voluntarily. ““Without
enforcement, a judicial decision — or a mediation settlement — would lack binding, practical effect. This
consideration is especially important in the international arena, where differences between jurisdictions may
impede the timely resolution of private cross-border disputes.®’

Enforcement constitutes an essential component of the right to a “’fair trial”’® under Article 6 of the
European Convention on Human Rights®. This provision ensures not only fair and timely adjudication but also
the effective enforcement of decisions issued by courts and competent authorities.**

The jurisprudence of the European Court consistently underscores that the right to a fair trial is meaningless
if final judgments are not executed promptly.65 Any delay or refusal to enforce a decision may amount to a
violation of Article 6.%

Thus, enforcement serves the overarching goals of restoring justice and ensuring the stability of legal
relationships.®’” The legal significance of a mediation settlement is defined not solely by its consensual nature but
by its enforceability.”® Without effective mechanisms for enforcement, a mediation settlement remains merely a
voluntary agreement without sufficient legal protection.®

Modern international and domestic practice therefore regards enforceability as one of the core
characteristics of mediation settlements, determining their legal status, utility, and sustainability.”’ The existence
of an enforcement mechanism for mediation settlements represents the final step that ensures the effectiveness of
mediation and protects the parties’ interests.”'The adoption of the Singapore Convention was crucial because
international mediation settlements lacked a unified enforcement framework comparable to that provided to
arbitral awards by the New York Convention. As a result, parties often had to resort to new litigation or arbitration
to enforce mediation settlements-undermining mediation’s intended benefits.”
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The Singapore Convention now stands as a key international instrument promoting the enforceability of
mediation settlements and aligning mediation with other recognized dispute-resolution mechanisms.”” Its adoption
was prompted by the necessity to confer upon mediation a form of international enforceability comparable to that
afforded to arbitration under the New York Convention.™

3.1. Comparative Analysis of Enforcement Mechanisms for Mediation Settlements

Although mediation is often perceived as an informal or “friendly” method of dispute resolution, mediation
settlements carry significant legal weight. They not only resolve disputes but also ensure legal certainty between
the parties.75

As noted above, without an enforcement element, a mediated settlement risks remaining merely a
“gentlemen’s agreement”; in the event of breach, the aggrieved party would have to return to court to initiate fresh
proceedings, thereby undermining the advantages of mediation.”®

The amendments of 9 December 2025 to the Civil Procedure Code of Georgia substantially reshaped the
procedural regulation of enforcing mediated settlements. In particular, Article 187’ was amended to remove the
provision that subjected settlements reached through court mediation to the special procedure set out in Chapter
XLIV. As a result, settlements achieved through court mediation have effectively been equated with judicial
settlements.

Accordingly, the judge now approves the terms of the settlement in the same ruling that terminates the
proceedings, rather than in separate proceedings under Chapter XLIV'3. This may indicate that, in cases of court
mediation, no additional application for enforcement is required and that the ruling itself constitutes an
enforceable instrument. This issue is examined in detail below.

In several continental European systems, notarization is considered one of the most effective mechanisms
for ensuring enforcement.”’ This practice is based on the role of the notary, who is vested with the authority to
certify the authenticity and legality of documents.”®A notarized settlement may acquire the same enforceability as
a judicial decision.”

Under Article 794 of the German Code of Civil Procedure (ZPO),80 a notarized document to which parties
have voluntarily consented can serve as a directly enforceable instrument. This allows creditors to initiate
enforcement proceedings without first obtaining a court judgment.81 This practice is especially prevalent in
transactions involving the sale and purchase of immovable property, in inheritance and family law matters, as well
as in certain categories of commercial dealings in which the capacity for expedited enforcement constitutes a
critical requirement.™

In Spain, the “escritura publica”- a public deed notarized by a notary — also carries enforceable power,83
particularly in agreements involving monetary obligations. Notaries ensure legality, informed consent, and
voluntariness.*
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Hybrid models, such as the Arb-Med-Arb framework™, have also gained popularity. Under this model,
parties initiate arbitration, then attempt mediation, and if successful, the mediated settlement may be recorded as
an arbitral award®®. When the Arb-Med-Arb mechanism is used, a settlement reached through mediation acquires
the same universal legal force as an arbitral award."’

Institutions such as SIAC (Singapore International Arbitration Centre) and HKIAC (Hong Kong
International Arbitration Centre) actively promote88 the Arb-Med-Arb model and have developed specific rules
and protocols for its implementation. This approach combines the advantages of both mediation and arbitration,
strengthening the enforceability and credibility of mediated settlements. The Singapore International Arbitration
Centre (SIAC) and the Hong Kong International Arbitration Centre (HKIAC) actively support the Arb-Med-Arb
model and are engaged in developing specialised rules and procedures for its implementation. For example, the
SIAC Arbitration Rules and the SITAC-SIMC Protocol are specifically designed for Arb-Med-Arb proceedings.”

4. Domestic Mechanisms for the Enforcement of Mediation Settlements in Georgia

Georgian legislation distinguishes between two main forms of mediation: private mediation and court
mediation. *° The mechanisms for enforcing mediation settlements apply to both types, although with certain
procedural nuances.”’ The Law of Georgia on Mediation establishes the fundamental principle that a settlement
reached through private mediation may be enforced by a court on the basis of the parties’ agreement. Notably, an
application for enforcement may be filed by either one or both parties, reflecting party autonomy and the principle
of voluntariness.

It should also be noted that, following the amendments of 9 December 2025, the Civil Procedure Code of
Georgia significantly revised the institutional framework of court mediation and clarified the procedural model for
enforcing settlements reached through private mediation.

Chapters XXI' and XLIV' of the Civil Procedure Code of Georgia regulate the procedural aspects of
mediation and its enforcement mechanisms. Articles 187'-187’ govern the court-annexed mediation process,
including the referral of a case to a mediator, mediation time limits, the consequences of parties’ non-appearance,
and the termination of the process. These provisions establish a solid legal framework to ensure that settlements
reached through court mediation are both legitimate and subsequently enforceable.

Given that Georgia signed and ratified the Singapore Convention in 2019, as a result of which significant
changes were introduced into domestic legislation. In particular, a new concept emerged-international mediation
settlement,”” defined as a written agreement concluded to resolve a commercial dispute, which, in accordance
with the Singapore Convention, constitutes an international settlement. Following the ratification of the
Convention, it became possible in Georgia to recognize and enforce mediation settlements concluded in other
States Parties through simplified procedures. This means that, for the enforcement of foreign mediation
settlements, parties will no longer need lengthy court proceedings to verify such settlements at the national level’*.
Under Georgian legislation, the court empowered to recognize and enforce an international mediation settlement
is the Supreme Court of Georgia.

Furthermore, under the 2025 legislative amendments, the revised wording of Article 49 of the Code
provides that where parties reach a settlement through mediation before the main hearing, they are fully exempt

8 <https://simc.com.sg/arb-med-arb> [16.06.2025].

8 Lu Y, Med-Arb and Arb-Med: A Law and Economic Analysis, Journal of Dispute Resolution, 2022, 267-268.

8 Born G. B., International Commercial Arbitration, Kluwer Law International, 2014, 288.

% <nhttps://fl.sg/resource/what-is-arb-med-arb/> [16.06.2025].

¥ <https://siac.org.sg/arb-med-arb-ama-protocol> [16.06.2025].

N Adeishvili L, Barnabishvili G., Bichia M., Gatserelia A., Gersamia N., Dughashvili S., Egnatashvili D., Todua U.,
Imnaishvili T., Kikilashvili G., Sikharulidze T., Tkemaladze S., Kandashvili 1., Chachava S., Chachanidze E., Chitashvili
N., Khurtsidze A., Jorbenadze S., Commentary on the Law of Georgia on Mediation, Kandashvili I. (ed.), Universali
Publishing House, 2024, 38-42 (in Georgian).

Kantaria G., The Legal Regime for the Enforcement of Court-Annexed and Private Mediation Settlements, Journal
Alternative Dispute Resolution — Yearbook 2023, Special Edition, TSU Publishing House, 2023, 22 (in Georgian).
<https://www.singaporeconvention.org/jurisdictions/georgia> [16.06.2025] (in Georgian).

Civil Procedure Code of Georgia, Article 363, Paragraph 1, Subparagraph (). (in Georgian).
<https://imimediation.org/2022/01/17/georgia-ratifies-the-singapore-convention/> [16.06.2025].

91

92
93
94

125



from payment of the state fee. This approach is intended to reduce the burden on the court system and to
encourage parties to resolve disputes at an early stage on the basis of mutual compromise.

4.1. Procedural Rules and Legal Preconditions for the Enforcement of Mediation Settlements

In Georgia, the procedural rules and legal preconditions for the enforcement of mediation settlements are
strictly regulated, which constitutes an essential aspect of the functioning of this institution.

The enforcement of a settlement reached through private mediation is formally initiated by an application
from one or both parties, as expressly provided in Article 13(2) of the Law of Georgia on Mediation and Article
3633%!(1) of the Civil Procedure Code of Georgia. These provisions reflect the principles of party autonomy and
voluntariness.

A legal precondition for requesting enforcement is the existence of a written mediation settlement, which
represents the final result of mediation. At the same time, the legislator sets different requirements regarding the
documentation to be submitted, depending on the type of mediation. In the case of court mediation, a party is
obliged to submit the original settlement or a duly certified copy. Prior to the reform of 9 December 2025, in cases
of court-annexed mediation a party was required to submit the original or a duly certified copy of the mediated
settlement. Given that court mediation takes place within the framework of already pending judicial”
proceedings, it was not necessary to provide additional documentation regarding the case materials or the referral
to the mediator, as these circumstances were already known to the court in the course of the litigation.

It should be noted that the amendments of 9 December 2025 altered the systemic position of Chapter
XLIV? of the Code and its relationship with court-annexed mediation. This shift is most clearly reflected in the
complete removal of Article 187’(1), which had previously provided that, where a dispute was resolved by
agreement of the parties within the statutory time limits for court mediation, enforcement of the mediated
settlement would be governed by Chapter XLIV'3. This change appears to be linked to the new wording of Article
208 of the Civil Procedure Code, under which, in cases of court mediation, the court terminates the proceedings
and approves the settlement terms in the same ruling.

As a result, settlements reached through court mediation have procedurally been equated with settlements
concluded in the course of litigation: their enforceability is now tied directly to the court ruling, while Chapter
XLIV?" regulates the special enforcement regime for settlements reached through private mediation.

Prior to these amendments, Article 187" of the Code expressly provided that, if a dispute was resolved by
agreement within the time limits for court mediation, enforcement of the mediated settlement would follow the
procedure established in Chapter XLIV'. Consequently, the same legal regime applied to settlements reached
through both court and private mediation. While this model ensured procedural uniformity of enforcement, it
blurred the institutional distinction between court and private mediation and created uncertainty as to whether a
settlement already approved by the court required reconsideration in separate proceedings.

Under the current regulation, Chapter XLIV'? functions as a detailed procedural framework governing the
enforcement of settlements reached through private mediation.

In private mediation, in addition to the original or a copy of the settlement, it is also necessary to submit the
mediation agreement. This requirement is based on the need to ensure that the settlement reached within private
mediation is legitimate and is indeed based on the free will of the parties. The additional agreement creates the
basis for recognizing the legal consequences arising from mediation. The enforcement request is examined by the
court that referred the case to a mediator for the purpose of resolving the dispute by agreement between the
parties. This rule is determined by the principle of procedural economy and by the fact that this court already
possesses full information about the subject matter of the dispute and the course of mediation.”

The enforcement of settlements reached within private mediation is examined by the district city court
based on the applicant’s place of residence or legal address. This ensures the accessibility and practical
enforceability of private mediation, which strengthens the parties’ trust in mediation.”’
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The enforcement procedure of mediation settlements is characterized by efficiency and flexibility, which
contributes to the speedy and effective resolution of disputes.98 According to Article 363%'(4) of the Civil
Procedure Code, the issue of enforcing a mediation settlement is examined within 10 days from the receipt of the
application, without an oral hearing. This is a standard and simplified procedure aimed at ensuring swift justice
regarding settlements. The court has the authority, within the same 10-day period, to schedule an oral hearing if it
considers it necessary to fully clarify the circumstances of the case. In such a case, the hearing must be completed
within 30 days from the receipt of the application. It is important that, in the case of an oral hearing, the parties are
notified of the date and time; however, their unjustified non-appearance does not prevent the court from
examining and deciding the matter. This provision ensures the stability of the process and prevents artificial
delays.

It is noteworthy that Georgian legislation provides for the possibility of interim protection of mediation
settlements under Article 363% of the Civil Procedure Code. This is a key procedural mechanism that allows a
party to protect its legal interests before the mediation process begins or during its course. A party has the right to
apply to the court requesting the application of a measure securing the mediation settlement. This mechanism is
particularly relevant when there is a risk that the respondent may attempt to avoid performing the undertaken
obligations.

The Civil Procedure Code also establishes relevant deadlines. In particular, if within 10 days after the
securing measure is granted the applicant does not initiate court or private mediation and does not submit the
relevant supporting document, or if within 10 days after the completion of mediation (confirmed by the relevant
document) the party does not file a claim with the court or does not apply for the renewal of proceedings, the
court, on its own initiative or at the request of a party, issues a ruling cancelling the measure securing the
mediation settlement. This provision is an effective tool to prevent the bad-faith use of securing measures and
ensures a fair balance between the interests of the parties.

If within 10 days from the completion of mediation a claim or a request for the renewal of proceedings is
submitted to the court, the securing measure applied by the court automatically transforms into a measure securing
the claim. Such continuity ensures the operation of the protection mechanism throughout the entire dispute
resolution cycle, significantly reducing the procedural burden on the parties.

According to Article 363*® of the Civil Procedure Code, the court’s decision on the enforcement of a
mediation settlement is issued in the form of a ruling, accompanied by an enforcement writ. The latter represents a
direct enforceable document, which significantly simplifies and accelerates the actual enforcement of the
settlement. A ruling refusing enforcement may be appealed through a private complaint, which provides the party
with a procedural guarantee and allows it to challenge the court’s refusal if it deems it unfounded. This provision
serves as an effective instrument for preventing the abusive use of provisional measures, thereby ensuring a fair
balance between the parties’ interests.”

If, within 10 days from the completion of mediation, a claim or a request to resume proceedings is
submitted to the court, any interim measure securing the mediated settlement automatically converts into a
measure securing the claim. This continuity preserves protective mechanisms throughout the entire dispute-
resolution cycle and significantly reduces the parties’ procedural burden.

Under Article 363%*(1) of the Civil Procedure Code, a court decision on the enforcement of a settlement
reached through private mediation is issued in the form of a ruling accompanied by a writ of execution. The writ
constitutes a directly enforceable instrument, thereby facilitating and expediting the actual enforcement of the
settlement. A ruling refusing enforcement may be challenged by way of a private complaint, ensuring a procedural
safeguard for the party concerned.

By contrast, a ruling granting enforcement of a privately mediated settlement is final and not subject to
appeal. This rule is crucial for ensuring the stability and finality of mediated settlements .'*

Georgian legislation also provides an additional opportunity for the enforcement of mediation settlements —
specifically, if a mediation settlement is approved by an arbitral tribunal as an arbitral award, it is enforced in
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accordance with the Law of Georgia on Arbitration (Article 363%(4) CPC). This provision is particularly
important in the context of commercial disputes, where arbitration is frequently used as a dispute resolution
method.

Approval of a mediation settlement in the form of an arbitral award grants it not only domestic but also
international enforceability under the 1958 New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, which significantly enhances the effectiveness of mediation as a global dispute resolution
mechanism.'”!

Accordingly, Article 363%" of the Civil Procedure Code defines the court’s competence to consider
enforcement of a settlement reached through private mediation upon application by one or both parties,
determines jurisdiction (the applicant’s domicile or registered address), and sets out the required documents and
expedited time limits for review. Article 36332 establishes the substantive grounds for refusal of enforcement —
namely conflict with legislation or public policy, and objective impossibility of enforcement — while Article 36333
regulates the legal regime of the court ruling, the issuance of the writ of execution, the scope of appeal, and cases
where the mediated settlement has been formalised as an arbitral award.

At the same time, Article 363 retains the mechanism of interim measures securing a mediated settlement,
which safeguards the effectiveness of a prospective agreement before or during mediation and subsequently
converts into measures securing a claim.

4.2. The Role of the Court in the Enforcement of Mediated Settlements and the Scope
of Judicial Review of Settlements Reached through Private Mediation

The role of the court in the enforcement of mediation settlements is not limited to issuing an enforcement
writ. It also includes reviewing the content of the settlement, which ensures legality, public order, and the
protection of third-party rights.102 This maintains a balance between, on the one hand, party autonomy and, on the
other, the integrity of the legal systern.lo3

Article 36332 of the Civil Procedure Code defines the grounds upon which the court will refuse enforcement
of a mediation settlement when its content contradicts Georgian legislation. This provision is an essential
guarantee for the protection of public order and legality. An agreement reached within mediation may not violate
imperative norms, public interests, or the lawful rights of third persons.

Thus, the court examines whether any provision of the settlement was concluded in violation of imperative
norms. A settlement cannot be enforced if it requires an action constituting a criminal offence. Also, a mediation
settlement must not infringe the constitutional rights and freedoms of the parties or third persons'**.

Accordingly, the court verifies whether any provision of the settlement has been concluded in violation of
imperative norms. A settlement cannot be enforced if it requires conduct that constitutes a criminal offence;
likewise, a mediation settlement must not infringe the constitutional rights and freedoms of the parties or third
persons. For example, if the settlement envisages a property transaction that is void under an imperative legal
norm (such as the oral transfer of immovable property), the court will refuse its enforcement.'® Through this
examination, the court ensures that the consensus reached by the parties does not contravene the fundamental
legal principles and values of the state.

Furthermore, the court will refuse to enforce a mediation settlement reached through private mediation if,
based on its content, enforcement is impossible. This refers to factual or objective impossibility (the principle ad
impossibilia nemo tenetur). For instance, if the parties agree on the performance of an act that is physically or
legally impossible to carry out. Impossibility may arise from either physical or legal circumstances — for example,
an agreement concerning the transfer of an item that has already been destroyed or no longer exists, or an
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agreement requiring conduct that is prohibited by law or that depends on a licence/permit which does not exist and
cannot lawfully be obtained.'"

Importantly, the scope of judicial review is strictly limited to these two grounds. The court does not assess
the fairness or expediency of the settlement. Thus, if the settlement is lawful and enforceable,'”’ the court does not
inquire into whether it is “fair” to either party, as the settlement is the product of the parties’ voluntary agreement.

Similarly, the court does not examine the parties’ motives'™ or the negotiation process. It does not
investigate what considerations guided the parties in concluding the settlement, nor does it evaluate the
effectiveness of the mediation sessions.'” The court does not assess the evidence that existed prior to mediation,
since the dispute has already been resolved by settlement.

Such a form of review safeguards the core principles of mediation, in particular party self-determination.
The parties themselves make the substantive decisions, while the court does not examine the details of the
mediation process or assess its effectiveness.''’

Georgian legislation thus establishes a clear and efficient mechanism for the judicial enforcement of
mediation settlements'''. The role of the court in this process is of fundamental significance: it confers credibility
on the settlement, safeguards public order and legality, and ensures the practical enforceability of the
agreement. e

4.3. Judicial Compulsion as a Guarantee for the Enforcement of Mediation Settlements

The effectiveness and practical significance of mediation largely depend on the enforceability of
settlements. If the parties reach an agreement through mediation but the settlement is not performed voluntarily, it
is important that there exist legal mechanisms ensuring compulsory enforcement of the agreement.

The enforcement of an approved settlement is carried out through the compulsory enforcement procedure,
which involves issuing an enforcement writ and referring the case to the National Bureau of Enforcement. The
court that approved the settlement is authorized to issue the enforcement writ.

In international practice, judicial compulsion plays one of the central roles in the effective functioning of
mediation systems. Under English law, a mediation settlement becomes enforceable if it takes the form of a
“consent order,” meaning that the court issues a decision based on the parties’ agreement.'” Despite the
mechanism of judicial compulsion, in certain cases challenges remain, such as delays in the enforcement process
or abuse of proceedings by parties. In such situations, the court plays a proactive role, which is expressed in
encouraging mediation at an early stage and exercising qualitative control over the formation of settlements.

5. Problems Arising in the Enforcement of Mediation Settlements and Possible Solutions

Mediation, as an alternative dispute resolution mechanism, is increasingly gaining recognition due to its
flexibility, confidentiality, and the enhancement of party autonomy. Despite these advantages, significant
challenges frequently emerge at the stage of enforcing mediation settlements.

Problems related to the enforcement of mediation settlements may be divided into two main categories:
(1) issues concerning the legal nature and enforceability of the settlement, and (2) issues arising from party
conduct and practical obstacles.'"*
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As mentioned, a settlement reached through private mediation does not, by itself, possess enforceable
power. This means that if one party fails to fulfil its obligations, the other party must apply to the court to obtain a
ruling that will serve as the basis for the enforcement of the settlement’s terms. This process involves additional
time and financial costs, which contradicts the essence of mediation as a fast and efficient means of dispute
resolution outside the court system.'"”

In the case of international mediation, the problem becomes even more complex. The enforcement of
mediation settlements reached in different jurisdictions was a global challenge even before the adoption of the
Singapore Convention. e

Incorrect or ambiguous formulation of the settlement agreement may cause delays in enforcement.
Ambiguous or imprecise terms may lead to disputes over interpretation. In addition, mediation relies on voluntary
cooperation between the parties. If one of the parties is no longer motivated to comply with the settlement, there is
no direct mechanism of compulsion (in private mediation).117 New circumstances may also arise after the
conclusion of the settlement, making performance impossible or significantly more difficult. Sometimes, during
mediation, parties do not disclose essential information to one another, which later results in problems during
enforcement.''®

Addressing the challenges of enforcing mediation settlements requires a complex approach involving both
legislative amendments and the implementation of best international practices. The issue of the enforcement of
mediation settlements remains the subject of active discussion. One opinion suggests that notarial certification
may serve as a simplified enforcement mechanism, particularly in the case of monetary obligations. Supporters of
this approach argue that certification by a notary increases the legal status of a settlement and ensures its direct
enforceability without court proceedings, which would accelerate the process and reduce costs. Popularization'"’
of this mechanism and refinement of legislation would contribute to its broader application.

However, this approach is accompanied by certain drawbacks and critical considerations. One of the major
concerns relates to the risks associated with expanding the role and authority of notaries. Introducing direct
enforceability guarantees through notarial involvement is complex.'” If the court — serving as the body that
verifies legality and compliance with public order-is removed from the process, notaries would then bear the
obligation to conduct in-depth review of the content of settlements, which may exceed their traditional
functions.'”'

Furthermore, there is a risk that notarial approval of settlements may not ensure protection of such
fundamental mediation principles as party self-determination and confidentiality to the same degree as the limited
judicial control model.'*

On the other hand, a hybrid model- where, in the event of unsuccessful mediation, the same or another
neutral person is authorized to issue a binding arbitral award-provides parties with an additional incentive to reach
a settlement within mediation. Otherwise, they will need to engage in further deliberations, additional sessions,
and a longer process.'” Thus, the problems arising during the enforcement of mediation settlements pose a
significant challenge to the full development of mediation as an effective dispute resolution mechanism.
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Improvement of enforcement mechanisms, particularly in private mediation, requires legislative changes
24 such as clear drafting of settlement terms,
preparation of detailed enforcement plans, and maintaining party motivation-all of which play a decisive role in
ensuring the successful performance of settlements.

and international cooperation, as well as practical measures

6. International Mediation Settlements Not Subject to Recognition and Enforcement

In today’s globalized world, where international trade and cross-border relations are increasingly intensive,
effective dispute resolution mechanisms are of critical importance.'®

Article 363% of the Civil Procedure Code of Georgia and Article 132 of the Law of Georgia on Mediation
exhaustively define the grounds upon which a court may refuse recognition and enforcement of an international
mediation settlement, or circumstances under which such a settlement is inherently non-enforceable. These
grounds may be grouped into two main categories.

First, it is necessary to examine the grounds for refusal of enforcement set out in Article 3634(1)(a) of the
Civil Procedure Code. It should be noted that these grounds largely derive from principles analogous to those
governing refusal of enforcement of arbitral awards under the New York Convention'*® and are intended to
safeguard the parties’ rights in a fair and balanced manner.'”’

Enforcement will also be refused if the settlement requested for recognition and enforcement is invalid, has
lost legal force, or is unenforceable under the legal norms indicated by the parties, or, if no such indication exists,
under the laws of the state deemed applicable by the court.'*® This is a fundamental principle ensuring that only
legally binding and valid settlements are enforced.

The court may refuse enforcement of a mediated settlement where granting the request raised in the
application would conflict with the terms of the international mediated settlement. This provision protects the
parties from the enforcement of claims that were not envisaged by, or that contradict, the settlement
itself.'*Enforcement will also be refused if the mediator grossly violated established mediation standards, and the
settlement would not have been concluded by the affected party had the violation not occurred.'*

The second category consists of grounds under Article 3634(1)(b) of the Civil Procedure Code. These
grounds reflect public policy considerations. If granting the request would violate public order (ordre public), the
court may refuse recognition and enforcement of the foreign settlement or decision, since such violation would
contradict the fundamental principles, order, and morals of the legal system. '’

7. Main Problems and Practice of Enforcing International Mediation Settlements

Although the Singapore Convention represents a major step toward simplifying the enforcement of
international mediation settlements, its practical effectiveness remains uncertain and is associated with various
problems and challenges.13 2

At first glance, these problems may stem from the relative novelty of the Convention and the absence of a
substantial body of precedent, as well as from the particularities of the mediation process and the varied legal and
cultural characteristics of different jurisdictions.
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Unlike the New York Convention, which is based on decades of practice and a rich jurisprudence, the
Singapore Convention is comparatively new, and there is still insufficient judicial practice regarding its
interpretation and application.133

Thus, although the enforcement of international mediation settlements has been significantly simplified due
to the Singapore Convention, the process remains subject to several challenges134. The main difficulties relate to
the Convention’s novelty and the lack of precedent, potential broad interpretation of refusal grounds, issues of
confidentiality, differentiation of the mediator’s role, cultural and legal divergences, and complexities associated
with state immunity. Overcoming these problems requires international cooperation, consistent judicial practice,
and further standardization of the mediation process.135

Despite these challenges, the Singapore Convention remains a key instrument capable of significantly
strengthening the role of mediation as an effective and desirable mechanism for resolving international
commercial disputes, thereby supporting the smooth development of global trade and investment.

8. Draft Law of Georgia of 2025 on Amendments to the Law of Georgia on Mediation

Within the Georgian legal framework, the institution of mediation remains at a stage of formation and
institutional consolidation, as reflected both in the dynamic development of its normative regulation and in the
inconsistent approaches observed in practice. Although the enforcement of mediated settlements at the domestic
level is largely regulated, the mechanisms for enforcing international settlements have until recently required a
clearer and more practical legal framework. '

The Law of Georgia on Mediation entered into force on 1 January 2020, marking the beginning of the
active development of mediation practice in Georgia. In light of the experience accumulated to date, the need to
refine the legislative framework became apparent, leading to the preparation of an amendment package through
cooperation'’ between the Georgian Mediators Association and the Parliament’s Legal Issues Committee.

The legislative amendments were intended to address existing shortcomings and to improve the legal
framework for the development of both the mediation institution and the mediator profession. The initiative
envisaged regulating the system of professional development, establishing a mechanism for reviewing disciplinary
complaints, and clarifying provisions related to the enforcement of international mediated settlements. '**

It should be emphasised that the amendments do not constitute merely technical modifications. Rather, they
reflect a broader policy context, encompassing Georgia’s investment attractiveness, the stability of commercial
and contractual relations, and integration into the international legal framework."*’

8.1. A Legal Analysis of the Legislative Amendment and Its Objectives

The amendments to the Law of Georgia on Mediation constitute an important step toward legal
harmonisation and the implementation of Georgia’s international obligations.140

On the one hand, the draft amendments sought to strengthen the legal framework for the enforcement of
international mediated settlements; on the other, they aimed to fill the normative gap that arose after Georgia
signed the Singapore Convention. According to the explanatory note, the objective was to establish a clear
mechanism through which, in international commercial disputes, parties would enjoy stronger legal guarantees for
the enforcement of settlements within the territory of Georgia.
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This approach reflects prevailing trends in international legal practice, as instruments of international
mediation can be effective only where domestic law ensures the practical and stable availability of enforcement
mechanisms. !

Comparative legal analysis shows that, in international practice, the enforcement of international mediated
settlements is typically entrusted either to central authorities or to judicial bodies possessing both the requisite
jurisdiction and institutional authority to resolve commercial disputes.142 For example, in France the enforcement
of international mediated settlements may be carried out by the courts, whereas in Singapore it is implemented in
cooperation with the Singapore International Mediation Centre and the Supreme Court. In this respect, the
mechanism envisaged by the draft law — under which enforcement of international settlements is to be examined
by the Supreme Court — pursues the objectives of ensuring both institutional expertise and uniform
interpretation.'*’

Given the structure of Georgia’s legal system, it is also significant that the draft law does not replace
judicial discretion: the processes of recognition and enforcement remain grounded in judicial review, reflecting
the fundamental principles of legal procedure. In particular, the Supreme Court of Georgia continues to be guided
by the relevant provisions of both the Law on Mediation and the Civil Procedure Code.

Importantly, the amendments respond to key legislative policy objectives — namely, improving access to
justice and promoting alternative dispute resolution mechanisms. The most recent amendments adopted on 9
December 2025 are of particular interest. They address the legal regimes governing the enforcement of private
and court-annexed mediated settlements, establish the Ethics Commission, and regulate mediators’ disciplinary
proceedings. The revised Articles 13 and 13! emphasise the principle of voluntariness: a privately mediated
settlement may be enforced only upon application by the parties, while in the case of international settlements this
competence remains vested in the Supreme Court.

In the field of enforcement regulation, the most notable change is the new wording of Article 13, which
now expressly refers to settlements reached through private mediation. Whereas the previous version used the
general term “mediated settlement,” the new formulation specifies settlements concluded through private
mediation. This clarification is not merely editorial; it carries conceptual significance, as it underscores the
distinction between private and court mediation.

One of the most visible aspects of the reform is the transformation of the legal nature of court-annexed
mediation. Under the new wording of Article 208(1) of the Code, settlements reached through court mediation
have effectively been equated with judicial settlements. This change has substantially simplified the enforcement
procedure: whereas under the previous framework a separate proceeding was required to confer enforceability on
a settlement reached through court mediation, the judge now approves the settlement terms in the same ruling that
terminates the proceedings. That ruling thus constitutes the direct legal basis for issuing a writ of execution.

Accordingly, the amendments reflect a legislative attempt to differentiate the regimes governing private,
court-annexed, and international mediated settlements. However, a key unresolved issue remains: whether
enforcement of a court-mediated settlement depends on an application by the parties, or whether, following the
reform, such settlements may be enforced without any further initiative on their part.

8.2. Expected Impact of the Draft Law and Possible Challenges in the Recognition
and Enforcement of Mediation Settlements

The 2025 legislative amendments concerning the recognition and enforcement of mediated settlements
represent a significant modernisation of Georgia’s mediation framework, simultaneously simplifying both the
substantive preconditions and the procedural rules for enforcement.

A particularly important change concerns the regime for recognition and enforcement of international
mediated settlements. Whereas under the previous version enforcement depended on the parties’ prior agreement,
the revised provision requires only an application by one or both parties to the court. This substantially alters the
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enforcement model, as it removes the possibility for a party to obstruct enforcement solely on the ground that no
prior enforcement clause had been agreed. Such an approach provides a solid foundation for the effective
implementation of the Singapore Convention within the Georgian legal system, whose objective is to ensure the
swift and effective enforcement of mediated settlements with minimal judicial intervention.

Moreover, the new wording of Article 13! is likely to enhance the country’s investment attractiveness, as
for foreign investors a mediated settlement becomes as reliably enforceable as an arbitral award. This approach
significantly reduces procedural barriers and is expected to increase both the practical use of mediation as an
alternative dispute resolution mechanism and confidence in it. Where parties know that settlements reached
through mediation will, as a rule, be enforceable by courts without additional bureaucratic burdens, their
willingness to resolve disputes through mediation will grow. In turn, this will help alleviate the caseload of the
courts and accelerate the effective administration of justice.'**

Given that, under Article 363% of the Civil Procedure Code, judicial review is limited to minimum
standards of legality and enforceability and the procedure itself is simplified, this model enhances the credibility
of mediation as an alternative dispute-resolution mechanism and reduces the risk that a mediated settlement will
remain merely voluntarily performable. Moreover, the decentralisation of enforcement competence to district
courts makes mediation more accessible.

Nevertheless, the amendments may give rise to several systemic challenges affecting the balance between
the legal nature and core principles of mediation. The possibility of unilateral initiation of enforcement of
international mediated settlements weakens the element of voluntariness and increases the risk that enforcement
proceedings may be used as a pressure tool or as a continuation of the dispute. At the same time, the grounds for
refusal of enforcement in both the Law and the Code remain broadly framed and do not incorporate the detailed
criteria established in international standards. As a result, judicial evaluative discretion remains relatively wide,
which in practice may lead to inconsistent approaches and reduced predictability.

Under a simplified enforcement regime, the importance of mediators’ professional qualifications and
compliance with ethical standards increases further. As settlements reached through private mediation become
more readily enforceable, mediators bear greater responsibility for ensuring the formal legality of their content.
Mediators must therefore ensure that mediated settlements are clear, unambiguous, lawful, and consistent with
public policy.'®

An additional challenge arises from the differentiated jurisdictional model for enforcing domestic and
international mediated settlements. Decentralised enforcement of domestic settlements increases accessibility and
speed, whereas retaining Supreme Court jurisdiction for international mediation ensures uniformity of practice but
may reduce procedural efficiency and increase costs. Such a dual system partly weakens the objective of
positioning Georgia as a mediation-friendly and effective jurisdiction in international commercial relations.

The transformation of private and court-annexed mediation models has also altered the balance between
forms of mediation. The unified regime introduced in 2019 emphasised the common nature of mediated
settlements regardless of whether they resulted from court or private mediation. The 2025 amendments separated
private mediation from court mediation and established an independent enforcement procedure for it. While this
change strengthens the institutional autonomy of private mediation, it also creates difficulties in classifying hybrid
or mixed mediation cases, which in practice may affect the determination of the appropriate enforcement
procedure.

Article 363**(3) of the Civil Procedure Code likewise warrants attention: a court ruling granting
enforcement of a settlement reached through private mediation is final and not subject to appeal. This rule existed
under the 2019 model and was retained in the 2025 reform. Although it ensures the speed and effectiveness
essential to mediation, it reduces procedural safeguards and creates a risk that, if the settlement is inadequately
reviewed, a party may lack an effective legal remedy. Under the new framework — where privately mediated
settlements become more broadly and independently enforceable — this risk increases, as judicial control
effectively constitutes the sole filter for assessing legality and enforceability.

4 Schultz T, Stirnimann F.X., (eds.), International Commercial Arbitration and Mediation: A Comparative Guide. Edward

Elgar Publishing, 2020, 11-15.
Schultz T., Ortino F. (eds.), The Oxford Handbook of International Arbitration and Mediation. Oxford University Press,
2020, 500-504.
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Accordingly, the 2025 legislative reform transformed the system of recognition and enforcement of
mediated settlements from a unified model into a differentiated and functionally specialised regime that more
accurately reflects the legal nature of different forms of mediation and strengthens the institutional autonomy of
private mediation.

Thus, the 2025 amendments procedurally simplified the enforcement regime for settlements reached
through court-annexed mediation, as enforceability is now linked to judicial approval of the settlement terms in
the ruling terminating the proceedings and no longer requires separate proceedings under Chapter XLIV'3. While
this approach raises questions about a possible limitation of party autonomy — given that mediation is inherently
based on voluntary agreement and the transformation of its outcome into a judicial act may be seen as an
intervention in freedom of will — it should also be recognised that court mediation takes place within already
pending litigation and that settlement is achieved within the judicial process itself. It may therefore be concluded
that, in court mediation, the legislator prioritised the rapid and effective resolution of disputes and the assurance of
enforceability, whereas in private mediation the enforcement regime based on an application by one or both
parties has been preserved.

9. Best International Practices and Their Implementation in the Georgian Context

Although the amendments envisaged by the Georgian legislative initiative represent a significant positive
step, further opportunities remain for incorporating best international practices that would strengthen the national
legal system and enhance confidence in mediation. For example, while the Supreme Court of Georgia is vested
with exclusive jurisdiction over the recognition and enforcement of international mediated settlements,
consideration could be given to involving lower court instances in the future. This would reduce the Supreme
Court’s caseload and expedite proceedings, particularly in cases that do not raise complex legal issues.

The establishment of a professional development system and an Ethics Commission is essential. It is
recommended that this framework include rigorous and regular certification and training programmes, as well as
effective disciplinary mechanisms to ensure mediators’ competence and ethical conduct. Since the quality of
mediated settlements largely depends on mediators’ qualifications, their continuous professional development is
crucial.

Following the entry into force of the amendments, active awareness-raising initiatives will also be
necessary to ensure that parties, legal practitioners, and the wider public are properly informed about the new
regulatory framework. Clear communication that mediated settlements will become more readily enforceable is
likely to increase trust in mediation and encourage its wider use.

10. Conclusion

This paper examined the draft law initiated by the Parliament of Georgia on amendments to the Law of
Georgia on Mediation and the legislative changes adopted on 9 December 2025 on its basis, which affected both
the Law on Mediation and the Civil Procedure Code of Georgia.

The legislative reform substantially renewed the legal framework governing the enforcement of mediated
settlements and established differentiated, functionally specialised regimes for domestic and international
mediated settlements. In particular, enforcement of international mediated settlements became possible upon
application by one party, while a procedural distinction was introduced between private and court-annexed
mediated settlements, more clearly reflecting the legal nature of different forms of mediation. Taken together,
these changes constitute an important step toward strengthening the practical enforceability of mediated
settlements and enhancing confidence in mediation, thereby increasing the attractiveness and reliability of the
institution.

Despite these positive developments, the paper also identified potential challenges. First, the grounds for
refusal of enforcement in both the Law on Mediation and the Civil Procedure Code remain formulated in general
terms, leaving broad judicial discretion and creating a risk of inconsistent practice. Second, the finality of rulings
granting enforcement of privately mediated settlements — retained in the 2025 reform — ensures speed and
efficiency but reduces procedural safeguards and increases the likelihood that, if the settlement is insufficiently
reviewed, a party may lack an effective remedy.
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Whereas under the 2019 model settlements reached through court and private mediation were subject to a
unified enforcement regime, the 2025 amendments — despite detailed regulation of private mediation and
international settlements — left the enforcement of court-mediated settlements without a fully articulated and
independent framework.

Accordingly, the 2025 reform transformed the Georgian model of recognition and enforcement of mediated
settlements from a unified system into a differentiated, functionally specialised regime more closely aligned with
international standards, significantly strengthening the institutional autonomy of private mediation and the
enforceability of international mediation. At the same time, however, the normative regulation of enforcement of
settlements reached through court mediation became less clear.

It appears that the legislation continues to recognise the possibility of approving court-mediated settlements
as judicial acts, yet a dedicated procedural framework for their enforcement — comparable to that established for
private mediation — has not been clearly defined. This creates a potential legislative gap: on the one hand, a court-
mediated settlement constitutes an agreement approved by the court; on the other, its enforcement mechanism is
not regulated in a distinct and coherent manner at the same level as in private mediation. Systemically, this
weakens the institutional status of court mediation and may generate divergent interpretations in practice,
particularly in hybrid or mixed mediation scenarios.

On the basis of comparative analysis of international best practices and their alignment with the Georgian
context, the paper proposes specific recommendations. These include: clarifying the grounds for refusal of
enforcement within the scope of judicial discretion; optimising procedures for enforcement of international
mediated settlements while taking into account the caseload of the Supreme Court of Georgia; strengthening
mediators’ professional development systems and ensuring the effective functioning of ethics bodies; and
establishing mandatory criteria for mediated settlement agreements. In particular, the essential elements of a
mediated settlement should be defined, potentially including the date of completion of mediation, clear and
unambiguous settlement terms, identification of the parties and detailed description of their obligations, and,
where applicable, time limits for performance.

Furthermore, international practice shows a growing trend toward hybrid models such as Med-Arb and
Arb-Med-Arb. These modern approaches reaffirm the importance of mediation within dispute-resolution
processes and facilitate its integration with arbitration. Further in-depth consideration and broader introduction of
such models in the Georgian context would be advisable.

The study employed a complessive research methodology combining doctrinal, comparative-legal, and
practical analysis. This approach enabled a multidimensional assessment of the legal regime governing
enforcement of mediated settlements from both theoretical and empirical perspectives.

The overarching aim of this paper was to provide an in-depth analysis of the legal regulation of mediation —
particularly the recognition and enforcement of mediated settlements — within the framework of Georgian
legislation and international practice.
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