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dymgdgd0, HmMImgdo(y @sbEYMgdEs 3MMMR(305L. bbgosbbgs anmabondznsl dogmogbgdam
Lobodsmmmmagdl sdgm gobbbgseggdmo doamds bosMdndMaygm assbyzg@omgdal (36mdse-sem-
LENEgdaL Logocmbolb gosbyzg@&nbsbl. babsdsMommmlb dagfm LosMdo@Mogm aswsbyzg@omgdal
3505b06%30L GFoMamgda sl dgdmgan: o) dobodsrrm@o LB bEIMEN; 8) 8odLodsrm@o bEsb-
©680; 3) 3m6E9dbE om0 (BobssMbmdMng0) bEsbosMEo. '

2.1. bBsbwsMGab Labggdn
2.1.1. 3nbndsmuMma LGIbEIMEG

LobodaMommgda, MHmImgdos bgmddmzsbgmmdgb hatgzol dobadsmymo bLESbEIME 0,
dg90bBagmosb s 033396 3MENG00L BogBgdl, MmIgmms gogmgboms(y Mol domgdamoa bo-
sMd0GMogm aomobygzg@omgds. dogbgmsegsm sdobs, dmang@o dgdmbzgzedn Labasdsmmemmgdo
mdmgdaz 09gbgd96 3abndsmm@n Rstrgzolb LEObEIMEGL, dgbadmgdgmoas MM gs3mo3zgmomb
3MONR 3056000 s 3o3doMgdmma bszombo s dgbadadobaw bgmobms 53mBdgdgb LosMda@Mogm

a005b43980mgdolb 33mg30L 39agdmeb s 393d0M9d4m 396mMbLY s cgod@)gbb.M 306390 dg-
bodmmm 3oM056@0s, MmEgbsg Ibomg asbs(3bogdL, MM Losda@Mogm gowsbygzg@nmgds domg-

demos 3mEgg300b Logydggmdg s 830l dgbabgd Bomowa bl sbmow smdmhBgboe 38 303904~

Unites States Supreme Court, 83-1569, Mitsubushi Motors Corp. v. Soler Chrysler-Plymouth Inc, 1985.

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian
Arbitration Lecture, Singapore, 2011, 51.

Sayed A., Corruption in International Trade and Commercial Arbitration, Kluwer Law International, Hague, 2004,
391-421.

Harbst R., Korruption und Andere Ordre Public-Verstofe als Einwénde im Schiedsverfahren - Inwieweit Sind
Staatliche Gerichte an Sachverhaltsfeststellungen des Schiedsgerichts Gebunden, Zeitschrift fiir Shciedsverfahren
2007, Vol. 17, Issue 1, Deutsche Institution fiir Schiedsgerichtsbarkeit, Frankfurt, 26.
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mgdab. 3gmg, basmdoGMmaygm GMdnbaomab dgzemas badsMommoal godmyqgbgdabsal, bmemm 3qbe-
39 — md@mmonmdol sMmbgdmds b ndt@qmaba.w Y39ms 5@badbymo Lbgosabbgs bzgbsma dogsmo-
0930l bogmdzgmdg 0dbgds gobboemmma d3qgdmon.

30M39moE, g53bsmabgdamo 0gbgds dg3mbggge, Gmabsaz bobsdsMommmgdan saqbgb do-
momo bamobboo dgmbedadmdsl LosGda@Mmagm GMmadmbamal 33mg398bs s dob Logmdzgmdy
domgdyem a00by3980mgdgdlb dm@ab. 53 360d369cmmzaba sb3gd@nb oMan amnbEGs0ss bag-
dg Northop v. Triad," AmEgLyz LobodsMomm LosfmdoGMogm aosbygzgdomgdsdn gfgzs dobods-
&0 BoMamgdol LG bsMmE 0l gsdmygbgdoon.

5396M0399m0 mogms(330L 3md3sbosl, Northrop Corporation, Lyyhs dogyos Loyolb sModg-
00l dmagmmdabmgol badbgomm smdnmzammds ©s Jobmob ©s39330Mgdmmo sdbdatg dmaLs-
by@gode.

53 30B67d0bmz0lL, 3MI396008 googmmBs Ladmsedsgmm bymdgmmads Mm@ mab@gbdEon-
B 3m335600L08b, MHMBmMgdLas LENMIE FEMdEs (36mdarmo 30DbgLdgbo Laywal sMedgomnwsb,
d5@mba Adnan Khashogi. s35 6563madgs aobgmemoa Ladyedsgmm dmababamgdobogol msbbal go-
bl godm, Mm3gmbsy Northrop boobmgws gowsbosl. Northrop 538 3039009, Mm3 bayoals sfs-
39000 ao@abyzg@omgds 3Mdomogms Ladbgmm semdn@gommdal dnyowgsl Lamwal sGedgomal
3dmo30mdabmgol o dgbadsdabsm s(3bomgdws, Hm3 badysdsgmm bgmdgz@mmgds 396 dgbErmem-
©gomEs. dogbgoogsm 5dobs, LosMdo@Mogm GMadybomon dogows 03 sl 3bsdwmyg, MmA Joybgws-
350 LoEol sM8dgmnl 6Mdsbgdabs, 3omagmmboal badstmmal dnbgoznm (g98mboygbgdgma be-
domosen) Northrop odgmgdamo ogm dgqbEnmgdabs bgmadgzmmgds s dgogasm doomgl ao-
oby39@nmgds, MHmImal Jobgogomsz Mbws sebEmgdmmoym Ladysdegmm dm3babyMgdob-
030b 05bbal go@sbs. dombgosgsm odnbs, Northrop-ds 66358 gdoc ofym asmsebyszg@omagds
839M030b dggemgdamo 38e@Ggdal LabsdsMmmmdn, BgEgMsmmMmds bommdm bosdgmaom babe-
doGonemmd g05943s 60bs 0bbo(3600L LabaedsMommb gosbygzg@nmgds LasmdoGMagm assbysg-
&0mgdol go9143930b dgbobgd. Losdgmazom Lobadsmmma gosbygo@e, HmA:

... 3omogm@bonmo bodsGmmol ao6356@gdobal ©sd3qdmmo doM@n30 dg(3m3s o6 0bg-
3o Ld33sMabo bagmdggmo adabmgol, M3 godsfmmmEglb Moo sMdoGMmms gssbyzg@nmgdol
sbEMmgdal dgbobgd. sMmdoGHmms ©abzzbgdl LadsMmommgdmng bsgzombgddg dmbadstmmmyggdo
30&030b(39800m ¢bes 3mg3yMsb. Ladsmmmgdfngo bsgombgdo nym dmmosbow dgdmygmadamo s
0638968 0Mgdmma 5MdoGMgdabmgal; 3MdoGMgdds LogMombomoom gsbobomgl o gowsbyszo-
&gb ob 3980b3g@ew d536ybsmgdmama Bgfnmmdoo Batwggbamon ambo%ﬁ)gbnm.w

5335655, MM bobodsfmmem bEmmom ©sgymHbm LostmdoGmogm GMmndybsmalb doge dm-
3m390mm 38303900 gd9dL o 3 gobabams bgmabms Ladyedsgmm bymdgzMmmgdal sMe-
3obmbogfMgdab Lo znmbo.

09335600, gb LabIBoMMEM gosbyzg@nmgds 5B39698L LosMdo@Mogm aosbyzg@omgdg-
dab Ladmenmmdol 360b(3030b @o(330L 3omEgdemgdal Gomam bamabbl.

LobodsGmmmd 8basgbo JoamBs sBgg6s bogdd93a Thomson-CSF v Frontier AG."® asblbsbogn-
390 535 5353306930 ngm GMsbama badsMomol dgbsdadobsw domyyma badysdsgmm
bgmdg3mmgdal s@bmsb. GMIbamma LodsGmmolb dgbadsdnbop Mbrs gdmJdgems Frontier AG-UL

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian
Arbitration Lecture, Singapore, 2011, 58.

' United States District Court, C.D. California, CV83-7945, Northrop Corp. v Triad Financial Establishment, 1984.
17 05439, 356g. 1269.

¥ 1cce Rulings: ICC case No. 7664, Frontier AG v. Brunner Sociede vs Thomson CSF, Final Award, 1996, gL
Logddg edwgbxgMdg 0dbs asbbomamema Lbgswsbbgs Jggybol bozombsma® LobsdsGmmmdo.
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oms dngyoms 943L0 BMoas@n &on3060bm30L Thomson-CSF-obmgzolb goabs(3gds. dbamggdao dg-
3000696 Labgmdg3Emmgdm YAHMngHNMs3n 1990 Bgmb, MmEgbsz LogMobagmals dmsgmmds dov-
bgogom gomngqdol babssmdogamdabs, oym gommgdnma hobgmmsb dMsdamdmmdal ©abs jds-
Ymxzomgdma BM0gsdgdol asyomzol momdady. dobgosgem odabs, 1991 Bgmb Lagmsebagomal
3:536MmMddd bgmabms ©5356mbs goMnggds s o6 ses3dsymgnms dnsdamdmmds, Mol dqdwg-
353 Thomson-CSF-3s 3mndmgs qg3emagds bgmo dmgbgms Bobyommdal bgmdg mamgdedy Gongsb-
6. Frontier AG-3s 3sb 3939, o3 Thomson-CSF-3s oo gobs(zbos, Mm3 googbsms dmabe-
bgdolb goobsobawn, 3ndsmms sMmdn@ Moyl 3390(30M0sdn. Frontier AG 538 30(390@s, H™I Lode-
dogmm bgmdg3emgdal dobsbo ogm Rabgmo domamBobmbbgdols 3Gm@gb@nl Momymaezs do@mbo
Kwan-ob 3096 mmdofgdolb dobboom 30bmbogmsw gobbms0gmgdmmo bogddosbmdal bogmdzgmdy.
530b LobnbssmBrgamem, Thomson-CSF 538 30(39800, M3 ds@mbo Kwan gomgammo ogm 3memes3ne-
do 5 3m7J399ds LogMmebagmal gg@mb gobobgo@mamagdma 56 306mbagfn abgdom. dogybgos-
3500 530bs, LasFMdnGMOgm GFMndmbomds MoMmym 3MENR(30oLML ©s393d0Mgdmma Gog&mdMagn
a56M93mgdgdo ©s dnocem Frontier AG-obogol Labofmggdemm gosbyzg@nmgds. Thomson-CSF-3s
Mofym domgdamo gs056y39@nmgds bbgomsabbgs dobgbol Logmdzgmdg dzgo(39600b Bgogo-
6 M0dybomda. Northop v. Triad-ob bLsgdob 8basgba, gPm-gma Bndgbmogsba bastda@Mogm
350006Y39@&0mgdol ofmymazol ogm 3obmbals s@sbbmmo gsdmygbgds, 39Mdme, LagMmabggomal Lob-
bemob badsmomal 3megdbo 3Mdemogl Lagsgmm bgmdg @ mmgdal ©oEgdslb Msndg dgasgmgboo.
LobodoMmnmm3 EsLadYMgdsda 5badbs, MM Joybgosgaw 0dobs, MM LadsMomgdfngo bm@mds
0™ (399050 353mYgbgdmma” s g50sbyz9@nmgdol MeMmymes ogm bogmdgmoasba, gb o6 agm bss-
3oM0b0 LosMdoGMagm aomabyzg@omygdal dsmnma (36(060[)0’)30[).19

Jqbododaba, bgdmo bablgbgd mMnzg dgdmbzgzeda babsdsGmmmagdo 0y3bgb adymagdmma
LOdMBNGMIYM GMNdNbamadal ao@sbyzg@omgdgddn RoMgmmnysgbgb s gsbgdam@om dgbadadabo
39b6mba. 535bmsb, boddgdg Thomson-CSF v Frontier AG Labsdstmmm aym LosGdn@Magm Gfmndmbe-
™ol 309 dm3mz9dmmo Bogd@mdMngo 38 30(390Mmgdgdal bgmobamoa asdm33mmagzalb babssmdog-
30. 356Ls3MMgdom, bobadsMmmma wamym Thomson-CSF-0b 5633 96@0, GM3 GM0dybomn @sogy-
bm ,0MMbgdym 3@ 30(390Mmgdob” 35dnb, Mmzs ds@mbo Kwan-ob 43g0gds o6 §dbows gmerne-
Gnob.zo

Bmaswo dobndsenmn hatgzolb dgbmmggdo 30063 oMLYdmMAL. gb Lado JgdryEma d53-
0b3zq3 aobboemmmo 0d6gds ogomomgdolb Logmdzgmdg J3gdmon.

30M3gmom, 3939698000 03 L3656, MHmEaLs LobsdsMmmm bgmabms abygdl LasGda@Mo-
gm M0dbomol 33mmg30L gmgagdol gobbagel Ibatnlb dogh Bomdmmagbormo sbmow smdmBg-
Boemo 3@ 30(390gdolb Laggydzgmdy. 3@ 3039dnmgdsms doms dgbadmgdgmos gsobabsdrgmmb
Mmab obgg00, 9697 080l Logdzgmdy HMBgmo YPEM Sbmo 3Gl semdmbgboema. ¢Babogmo
38 30(390mgds dgndmagds (36mb aydzgdmoem 030l godm, M3 LosmdnGMagm baddalb dgdno
dmb3gbal MML 3@ 30(390mmads nym bgmdobsbsomdo s Imwegg Abatad 396 dgdemm boMmaqbs
BG0dmbomobogab.?! Westacre-b bogdg 0g6g3s 58 bogombol bsmsbamm amab@@szos.

Westacre dggos bobgmdg3emmgdm a@mmoghomdado ogambmsegool ggogomyma bmzo-
oL MG Ggb3mdmozal dmBBoMoggdgm ©s bymdgdbymd gggMomy® 3dsMm3gmmdsbosb
(3999 — @oMgd@MEG0) ©d 0ambemagoals 85630006, Mmdgmms dmMal yB@mogHmnmdsada s

Sayed A., Corruption in International Trade and Commercial Arbitration, Kluwer Law International, Hague, 2004,
400.

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian
Arbitration Lecture, Singapore, 2011, 54.

Enonchong N., The Enforcement of Foreign Arbitral Awards based on Illegal Contracts, in: Lloyd’s Maritime and
Commercial Law Quarterly 2000, Vol.20, Issue 4, LLP Professional Publishing, Vancouver, 2000, 504 — 505.

20

21
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Westacre 8mbsboemgmdos d9s8sgmae badbgomm smdm@gammdal gogdmdal mamdady Jmgg0-
00l dmogmHmdobmab. bgmdgimnmgdom bs3obmn gomeadamgds dgbenmes Junzgomda dggoge-
Bommo 3obmbIgdmmdolb dgbodsdabo s LosMda@Magm asbbomazolb saoma oym sbgsg d390-
(39605, 35b dg3mga, o3 ©oMgdGMMOGTS ©adMmgns Lobgmdg M mmgdm 3omEgdymgdseba,
Westacre-3 dodofoms oMdn@Mmogl. mafgd@mms@ads asbszbows, Mmd Westacre dgMosdgmoms q«-
39009mqdmob ma300bm0 gogmgbol aodmbaygbgdmow Lagogmm bgmdgmmmgdgdol ©o©gdol
d0bbom. 83 Lagmdzmom oM gdGMMSG0 o(3bogdws, MmMI bgmdg3Mmads 9bnbssmdmgagdmms
bogBMddmGabm bagsmm Bgbengl s LEMMgE 8308M3 0:bm3zbgb 3oL domammdal. Lostdad-
ogm GMndbomds aosbyznds, Hm3 dso dogfm Bomdmeagbomo 38 30(390madgda o6 aym
3609369mm3060 39O ms8gmdal obed@3n(39dmo s 35dMmedgmdobmeb s 3s3daMgdmma y3g-
ms 3698 9bbos ‘306833b.22 39803, 903089335 da0bgl, MM bs 3nmamo bobsmdmmo mmda-
6905 LogsMm bgmdg3Emmgdgdal oboEgdse o6 BaMmdmamaqbl ¢396mbm Jdgmgdsl ©s o6 gbo-
boomdogagds bagstm Bgbeoal dgganemanmoa badstmmal dobgognom.

0Mgd@mEe@ds Lathgmo dgo@sbs d3g0(39M00b BgLgMomu® Labadsmmemmdn ©s dgg(ze-
5 35994896065 3390(39600L 396mMBIgdmmdal dobgmznm. dmbambgmgqdds msznsbmn LaMAg-
M0 3303 ©89135330MgL 3mGNB0m g563mgdgdl. d3g0(39M00L GgogMsmn@mds GM0debaem-
3o 5b0dbs, B3 o dggdemmo o9RMdbgdabsm magnsbon osMgaMdgb@s(3ns dbmmme Bod@gd-
by, BM3madoz ELIENMYENMOS LosMdoGMogm GMadmbomal dogh s dob dgdwga, Moz 36g-
&q6%0gdo 3mEnag300L dgbsobgd asbbormmos s YoMymgamo GMadnbomal dogm, dmbamhgmg-
900b Imabmgbgdn by Momymb 83 3dmbggzedars. LobdFsBNEMME osEaNbs, MM o6 oMbg-
3L baggmdggmo aobohogmgdol s dgbedsdoba 33mgmo© @o@mas 60@06333@)0@360.23

350569439@0mgdal  (36mdo-smbemadol 803Dy @oMgdBmEe@ds  aswsebyzgomads
333 gosbokngms abgmoabol wdommalb LobodsGmmmda s Imagzosbgdom basdgmassom babe-
doonemmdo. EoMgd@mEe@ds sbamn 38 30(39899madob baggmdggmdy, HmBgmag o6 aym Batoaq-
Boemo LasMmdoGMmagm asbbomgabsl, BgMommdoma Rggbgdom gobsozbows, Gm3 Lodysdagmm bgem-
39309 gds 0ym Md@mom@n dgmabbdgds se-m@ondabmgal (3¢s8s3mobomgal) Westacre-b 393-
39mMd00m JMHmsdal dobogda. domo 3@ 3039000, Westacre dmddgogdms Mmamt(y gosddnsgn
03 30Bbom, Hm3 dg96o6mRnbgdabs sbmbadyMmmds sem-m@ondals s Jngg0m0b bbgs bogscm dmbg-
m990L. 39803, 0MgEMEs@Ts gsbs(zbaws, Mm3 Westacre-b dmb3ggdds 3obsglb (36 Rggbgds
LoaMdo@Mogm LadoMmmamBamdmgdol ML dgdHmsdgmdal @b abagema. dmbadsmmmy
Lord Justice Mantell-35 5060db6s, Gm3 sbamo 3698 q6b0s @ogndbgdama oym 03 15989gddy, MHma-
mgdas (36mdoma ngm ImbomBgmabamzal bLosMda@mMmogm badsMmembamdmgdabsol s dgbademyg-
390 0gm agm domo Bafoagbs &Mndabomol 506033.24

350 530Ld, MM03g LobodsMmommma smbodbs, MM gosbyszg@nmgds 3oMmgobos 08 Lodsm-
ool dobgogom, Mmdgmoa(z 3bafMgqgdds sombogl (dgg03oM0mo Ladsmmamn) s sbggg gosby-
39&0mmgd0b 303magdo d390(39M0gm0 sMd0@Mgdal 3m33g&gb30(3 Yod3Ms. LabadsMmmmlb s8nm
MbmEs babo gogbgs 035Dy, MM LabadsMmmmlb dbmmme 35306 Jgmdmos bgmobms g3odmo -
3momb 3830390 gdgda, Mmdmgdag oMol sbmaw godmgmgboemn. dgbodsdabo, LosMdadma-

gm 3osBy3g@omgds smbymas.?’

22
23
24

Westacre Investments Inc. v. Jugoimport — SDPR. Holding Co. Ltd, Arbitral Award, 1994.

Swiss Federal Tribunal, Westacre Investments Inc v Jugoimport-SDRP Holding Company Ltd, 1996.

The High Court of Appeal of England, Westacre Investments Inc v Jugoimport-SDRP Holding Company Ltd.,
APP.L.R. 05/12, 1999, para. 34.

2 Swiss Federal Tribunal, Thomson-CSF v Frontier AG, 1997.
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Lobodamomm Ratgzal 80bndsmyma LEbosME b JgmEg dgdmbgggs sMal, Hmwabsg be-
3Md0GMgm GM0dmbamon dgzemdal ¢dgzqdL 396mbol 608(*)83636()[)0[).26 Lobgady®alb Losdgme-
300 bobadsMommb bogdg AJU v. AJT 560l Babodsmu@n LG sbpsMGom Ratggzal gobles 3mmmgdy-
mo sb3gd@ob byb@o Jogomoama. AJU o AJT 3300696 Labgmdgz@mmadm a@mogGonmdsdo,
Mm3mob dobgogoms AJU aym qgmgdsdmbomoa gogdstos ymggmbmoymo hmadymonl dgxnd-
6905 d5bg 3m 330 bmoo Bemol 3063s3mmdsd0. ogs Bomdmadgs s AIT-3s @s0bym LosMdo@Mogm
Bom3mgds AJU-b Bobssmdmga. sdabmdadao AJU-3 botomanbs gobsbomgds msmmammdol dgbabgd
&o0mabool L3g(z0omY® dMomBEgdmmolb Mbygdsdn, Mmmalb Jobgogoms 938 30(3900s MHm3
AJT-35 gogomdgdamo om3ndgb@ oo 396 Bomdmapanbs, Gm3 dom Mgmagds 3mbrsm dgxndmg-
30l 8mBymdab. Gonmabool badsMommal dobgmzom, memmocmmds 30Rbgmmoa sMob 3m33HM3nd0-
69050 ©b5domo®, 35306 Hm(3o @M3M3g6E 0L gogomdgds 56 goysmdgdmmo ©m3ndgb@ob go-
dmygbgds ofm oMol 3mI3MmBnBoMgdemon. 5mbodbymn  ammabbdmdlb 0dsb, Hm3  Lobbmab
Lodo@mmol  bogdg owodgfgdbmes dbmemme  msmmommdol dodoMo, bmemm  ©m3dgbdob
3094dmdgds 396 05335m0g0(30009dmEs Lobbral LadsMomab bsddgw.

bogdob dgbbogmol d0dnbatyg 9@ o3dy, AbaMggdds agl dmGoaqgdol 980, Mmdemals do-
bggoms AJT-0b ¢brs @ogbMmgdabs bosMdnGMoygm 3Mm(3gENEs 0d dgdmbggzsda, oy AJU
bomomagbos 030l @abEMb, Hm3 onbggos 1396, bogdglb dgby3zg@& s b osbEnmgdos yzgme
Lobbenal Lodamormal Logdgl, GmImgdas bomdmgdos Gonmsebrdn. AJU-b sbggg dmgmbmggdm-
5, Mm3 goEsgbsms dmMagqgdol gomsbsbown $470,000 539603990 mmsmn. dgbsdsdobsw, AJU-
3 3gobeyms yggme mag30bo 3omEgdamgds dmMnggdal 5940l dgbodsdabsw. 30l dgogasw, Go-
0mabolb Lobgmabagmgdm mEMasbmgdds dgbyzndglb Lobbemal LedsGmmoal Bamdmgds mommo-
0mdody s 3Mobo3demnbo 3@ 30(300mgdgdol godm Lobbolb LadsMmmol ©g360L ©sBYgdal
momdodg 30dabgds o6 gsdmase ©M3dgb@ ol aoysmdgdol Logmdgmoam. doybgmsegem odnby,
AJT-35 9960 gobssbo@s LasMdo@Magm gobbomgol abEMmMadady. 356 gobssbows, MHm3 AJU-3
o6 dgobEems ImMnggdal og&om gomzemabbobgdmmo gomogdymagdgdo dob dgdga, Moz Bom-
dmgds m3dg6@0b 3oysmdgdsbmsb s 3egdnfgdnmo 3omadmmgdgdol momdabg dgbodmgdg-
™m0 0gm (M3 gobsbmgdmmoaym @sds@gdoma 38 30(390mmgdal bocggbol dg3mbgggzedo.

AJU-35 Bomqgognbs Loo@mdoGMmagm GMmadnbomlb asbzbomgds LosmdoGmogm Bamdmgdal
obENmgdal Mmomdodg 038 Logmdgmom, Hm3 Ibamggdds dosmbomb Ladmmmm Jgmabbdgdsb.
AJT-3s, 3gmerg 3bM03, boMmomanbs 3698 gbbns, MHm3 dgmabbdgds nym ogMo@oyymsom domaws 3om-
a0 0d9gmgdol, goegsmdgdaman aogmgbabs o oMo 30bmbogMgdal bagmdzgmby. aomsebyzg-
&0gdab Bomgdobal, s®d0@@gdds gonmgamalbnbglb ob, Mm3 mEngg dbomgms 3mbazngda oym
36Rg3mgdol gomgamabbobgdom Bammagbomon. dgbsdsdnbor, AIT-b wbos LzmEbmes 03 god-
&0b dgbobgd, ®m3 Lobbmob Ladsmmmob Bomdmgdal dgbysz9@> ©m31IgbE 0L goysmdgdal mom-
dodg 3gmog nym bobgmdbogm dMomdmgdmal bgmo s M3 bomdmgdol dghgMgds o6 aym go-
dmdngdol abEmadol aomeb@ns. GMndmbomds sbg3g edEabs, MM bosMdoGMmsoygm Jgmab-
b3gd> nym 6s3gomn s dgbadadobsm Momym mMngg 3Mg@gbbos s aodma@obs dyamgono
35056943980 gds LoaoMmdaGMagm BomBmgdal abEMmgdol momdsdy.

AJT-35 30dsmos qdomemgl Labadsmmmmlb dygomgono aowsbyzgd@omgdol gobom]dgd-
mo@ bogsdm Bgbmngol Lagmdzmom. ob 838303900, MM LasMdoGMagm dgmsebbdgds aym
565 356mbogMo 3ol dgdmga, o3 0b snm dbmmme gMon dobbom, Labbeal badsGommoab bag-
3ol 6o63mygdal Robobdmdom ©m3m39b@nb goysmdgdol momdadg s M3 3MOMR (300 nym gofg-
amo bobbmob badsMomob ©g360L obygdol momdodg dMdebgdals o6 aodmba(znda. Loboedsm-

* " Doraisamy R., AJU v. AJT: Drawing the Line for Judicial Intervention in Arbitral Awards, official legal opinion

on AJU v. AJT case of DueanneMoriss & Selvam LLP (law firm), 2012, 3.
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M3 @omym 35603650 baggmdggmo o 35063 ogmabbds Bbogmb s sd0@mas(s bosm-
d0@Mogm GMndnbomoal 33mg30L dggagdo bgmabms godmoggmos basmdoGMagm dgmabbdgdols
60330emmdal momdadyg. 3830390 gdgd0L 0bgs dggobgdolb dgdwga LabadsMomm dogows 03
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@3ocgbds Lobodsmmmma senofms bobsdsmommmb gmgds, HmI LosMdoGMogm gosbyzg@o-
mgd5d0 hoMgszs ngm dgdbmymmmo LadMm(3gbm dg(30mIgdmseb 30dsMmgdom s 33335MdE 0ym
093939090 bgmabems godmg33mnam bosMmdo@Magm &Mndybomoal 33emg30L 33(936360.49

03039 3000amdd> ogodboMms dogomools Hdsmmgbo Mganmbyymo LsbsdsMmmmb dogH, Mm-
39mda(3 Bnonemm 3o@eby3zg@omgds, Hm3 Dmaswsem Mol d3Mdommmo Labsdsmmnmmbomgalb dg33e-
mmb bosMdoGMogm GM0dnbomal 38 30(39099mads md30bn 3@ 30(39dmgdom ©s bada gonbgs
630G Mool ©8dme30098mmmdsLy s LostdoGMmogm gomobyzg@nmgdol Ladmmmmdol 360b-
(303[).50

09335600, LaLIBsMMEMgdal doamds LasMmdoGMmoygm assbyzg@nmgdsda Romggobmab
53933069800 dgbadmgdgmons oym Lbgswabbgzs donbgosgsw 0dabs, Hm3 3039903698006 gMmbs
5 08539 0Maboodosb.

% Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian

Arbitration Lecture, Singapore, 2011, 62.

47 Paris Court of Appeal, No. 2002/60932, SA Thales Air Défense v. Euromissile, 2002.

% Gaillard E., Extent of Court Review of Public Policy, in: New York Law Journal, Oxford University Press 1994,
ALM, New York City, 2007, 3.

*" High Regional Court of Hamburg, 6 U 110/97, 1998.

" High Regional Court of Bavaria, 4Z Sch 23/02, 2003.
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2.1.3. 39smaeamo bEsbpsMmGa

Logofm BgbGngolb 8603369mmmdals domabbol aba(3o390 — LagMMedMEMELm LasMdo@Mogm
350006y39@0mgdolb dgbabomhybgdmawm, gMmon 36603, s LogMMIBMENLM gogMmdadn 3mEng (300l
osmbogggma, dgmerg dbfng — LobodoMommgdds Mbos nbgmddmzabgmmb 3mb@qdLbExsmuMa
LEObLMEGNo LasFda@GMogm gosbyzg@nmgdol (36mdse-smbEmmmadol bozombob goobygzg@nbsb.
3Mb6&9LE YA 3osbobgzs oMol gosbygzg@omgdol dgdmbdgdol mmbaggby@asbn dgomm-

51
0.

mEboggbnEsbo Lab@gdolb bsdyzsbo 60dmdn dgdmmagedgdamos bLogddgda Soleimany v.
Soleimany, Lasz 0bamobYMBs LobadsMoma sebMmmgdal g8s3dg Beth Din-ob 30y domgdeyem
LasFMdNGMIYM ao@aby3zg@nmgds boe@m3abgmmsm godmozgmoas s dooRbns, gobbamuma bszombg-
30 3mEANBE0sE ©d dofMomswn bgmdg3Hmmagds 56s35bmbogMa. Lanb@gmabms, Waller L.J.%2%00
3096 a53mo 3o ImbodEgds o3 boddgbmab s39330Mgdom, Lowsg ob gobdsmBozws, oy MHm-
am 9bes dgobBagmmb LobedsMmmmmad bosfmdnGMogm goobygg@nmgds, Meds3 396 ©IS®aNbs
dbomgms bnbodwgdamyg bgmdg3Mmgdol 1306mbmds. Labsdsfmmmmad ssgojbods dmbabmgds
obiter dictum s 5060365, Hm3 Logsmm BgbHnanl @abs(zo300 MMLggbymnsbo LobBgds ¢Mbos ao-
dmygbgdmmoym. 30639 98939, Lobodsmommb mbos gobgbodmgms dmdhagebo dbomyg xbEH6-
39mymyEs og)s s prima facie 48 30398 mmgdob Estagbol bgmdg3mmgdals €9356mbmdabmab -
53533065800 s d53m9a bos gbgmddmzgebgmon babsbbstn godmdngdom (go8mdngds domeons-
60 35bdBodnm) ndabomzal, HMB ogbsbsm nym oy sMs basMdo@Moygm aosbyzg@nmgds boBQm.ss

Waller L.J.-85 50b0dbs, Gm3 o6 ogm Lagomm bLogdob domgmmo asdmzszmgsgs 3oMzgmosg
93Dy, Moadb LobedsMmmm mognsbizg doMgnm asdmyzmggzady Hm3 goszomgl, ,85906 Bot-
dm0dggds 08 Dosbolb bagmmby, GmBmal s30mgdabzgbsz 960l 8ndsGormmao 0660@60‘50“.54 dobs
9393 (3 LabodaMmmm ©Es5agbL, HMA LosMdoGMmagm aowsbygzg@omagds oM sMal babom, dga-
©9a LEYEO BobIBGOd0m 5 3IBMBgMgdal by gnmbal godmdagds ndbgds dgmm g 3@03%3.55

Westacre-b bogdgb dgpdemos 080l oL@ Mamgds, orm Mm3gmo god@mmgda Mbos gsbobo-
mmb 30639 983Dy 030bomzol, HmMB gobbabMzMmb sM0lb me) 56 s9y30mgdgemo dgmeg Lagggbyy-
&0l dmobmbgdal godmygbgds (8gmeg Loggbm@mdy anbogds Ladmemm aswsabyszg@omadals 306m-
b0ggdo-m306mbmdals by gnmbn). Sayed sbabgmgdl d93mga RBoJE™Mgdb:

1) 393mboga0 3@ 30(390Mmgds 306mbngFmgdal @s 396mbmdals sbowagba;

2) ®o 3B0om 30ombos 5d0@MBs 1 396mbm aswabyzg@nmgdsl:

3) 86808 gdab 3m38358)q6(300L batabbo;

4) Goomo bgmddmgebgmmdebgb sGdn@Mmgdo. Logmmbomal gomgsmnbbobgdoo ©owanbrg-
35 a90056y3980mgds 300 gdmns 0] 56 Mmamommdaly, babsdsGmmmb dm@ymgdol Ladysmg-
b0 09y 0MoEoMmE oMbLadYYmgdgmo 56836007.56

dobgegoe 30bs, dmbodommemyg Waller-ds Westacre-b bogdgdo  gobsgomams  m@bo-
BqgbM0sbo LobGgds s LM, MM 1 36mMbMdalL babosma dgbadmadgmoas gobboemmmoym
30639 9893dg(3. d0bgosgem 33abs, Lbgs dmbadsmomggdo GoMmdgb, Gm3 3obmbmdal go-

51
52

Leong C.Y., Commentary on AJT v. AJU, Singapore International Arbitration Centre, 2010, 4.

ol ogm sgMgogg gobbsgnmmgdama sDMab gob3(3bopgdgma dmbsdsmommyg abamabol mBsmmabn bos-
3gma30m babodaMommmb 8ngf domgdam gomabygzg@omgdeda Logdgdy Westacre.

Enonchong N., The Enforcement of Foreign Arbitral Awards based on Illegal Contracts, in: Lloyd’s Maritime and
Commercial Law Quarterly 2000, Vol.20, Issue 4, LLP Professional Publishing, Vancouver, 2000, 506.

> Court of Appeal of England, 97/0882 CMS], Sion Soleimany v. Abner Soleimany, 1999, para. 824.

»  Leong C.Y., Commentary on AJT v AJU, Singapore International Arbitration Centre, 2010, 3.

36 Sayed A., Corruption in International Trade and Commercial Arbitration, Kluwer Law International, Hague, 2004, 15.
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dmzgmgbs dgbodmgdgmos dbmmme dgmmg 98 o3dg. badmmmme 3mbadsMmmggdo dngowbgb 343-
©)3 ©243b29y:

306390, LosMmdoGMagm GMndmbomal Bnbsdg 30MEadnm aym Bammagboemn, Hm3 gb ngm
3M3gMonmo bgmdg3mmmgds. 3gmMg, sMdoGMgdds boommom gs3mba@gl, Gm3 bgmdgmnmgds
o6 0gm 8M3356mbogMa. 3gbady, sMdo@Mms oMo 3mM33gEgbGNEmmdal bsgombo gdsl o 0b393L.
Lodmmmme, o6 5ol bagydggmo 03abs, HM3 agofonmgdmeglb Mendy s6s3obmbagMa bogmdsg-

™o 3o@sby3zg@omgdals 80Q360b0b.57

Jgbadadoba, MBMdgmgbmds 5mbadbagws baddgdy Westacre, M3 o6 5GLgdmds 0dal o4)-
(30egdemmds, M3 gbsMdmgdbsm asdmdogds LEMmoa 3obd@odoo dgmeg Loggbn@mdg, d5dnbs(s
30 09 m@Obagggbnasbo LobGgds dmgMmagdmes 53 Laddgl.

dmbadomoeng Waller L.J.-35 30635680, Hm3 bgmdgenmgdal s65356mbngfgdol Lsgomb-
ob 30by39@0LsL (mEMngg g&o3dy) LobodsBmnmmb 3dmbos Mmoz0bngmads, MmMI gobgboems s
dbmmmE sbmow godmgmgbomoa goMgdmygds, ssdge dobsdwyg sMbgdmmoa 38 3o(39dnmagds(s; obo-
bos 30, BmM3mgdai LdsMdoGMogm GFMndbamalb bnbsdy oym bofmeaqgboemo. s3g3560 goGmom
QRmgds3mbomagds yzgms babob 3@ 30(39099mgdadg 805603658L Romggals 3s4Lodsmym@ LG ob-
5MBDg (LabadoMmmmmb Bngm Romgzol i3od@gdmseb s Lodsmommasb 80dsMmmgdom). 3nMgzgem
9&93bg 96 bgds 88303900 gdgd0l LEMMEILMZbs© asdm33mg3e, Moz gmabbdmdl &mMady-
bommab 30 godm33mgmo 38 30(390madgdal gom35mabBnbgdsl dnbndsmu@a LESbosG BNl
39b03580bow.” 8335650, 3™b6E7JbEMemmmo Bomgzal bEGsbsGE0 035393b Fmomawn® 3mbo-
(300L 30bndsm@bs s dogbodsmnMo Rofggzol Ggomamgdl dmmMab.

2.2. Igbgonmgdgdo LESbEIMEG9dalb dnD36dgbmMbamMAsLM6 s 33330Mgdom

3603d369mm3060 Lo gombos 0dal gobbodmgMs, o MGm3gmo bgdmo smbodbymo doamds
s60b m3909b0 bogsm bgbMogol m&a 360d3bgmmasba sb3gd@&nb — LogMmsdm@abm bos@dnd)-
Fogm a500b93980mgdol badmmmmdal 3M0b(3030L (339 S LagMmadmMmabm 3ogMmdsdn 3m-
3300L 5 3g9ms — domabbol obs(segac.

M30M39mgbo, ©53004gdm gobbomgal Rstgzol dobobosem@n LEBIMEG M, MHmIgmo(s
03bobMgdL o 358030L(3985L LogMmadmmMabm sMdo@Magdn s LosMdnBMaygm aosbyggdo-
mgdal Lodmemmdolb 3M0b(3030L aby(39350. JoybgoagsE ndabs, HM3 LosMdo@Mogm gowsbyzg-
&0mgdal Ladmmmmdol 3Mnb(3030b (3300 IMd35mn Lo gombal 358 030b(3935 bgds @s dgbade-
dobom og3b IMsgomo 30Mma@gbmds, oM 360l Lygsdsomm, Mm3, dgmeyg dbMoag, Romgzol dJobnds-
@0 bEGObEIMGN MoMymayl Logscm BgbMognlb Lbgs §MbEsdgbGME 3Mnb(30390L, dogswmo-
0o, Logsmm BgbFngl gbnbssmdmgagds 3MEMGEommo ascnaqgdgdaolb dgogase @owgdaemo
bgmdg 3O mmgdgda. 30bndsmMo LGbEIMEGOL Lobyb@ggdob bBomdmbaRgbow, dgggbgdom ob ¢ 3-
39 aobbommm Logdgb Thomson-CSF v Frontier AG. 3sgsmoms, 09 gMsbgmmo o6 3903900990
bobodaMomm smobmmmgdes bosmdoGMmoygm aosbyzg@omgdst Thomson-CSF-o0b Bobssmdwga
5 bobbmob badsMomob boddgdy godmdagdol @abEMmgdadmy (BmamM(3 1339 303000 godmdag-
303 g98mo00d35M535 3MON300L 3MLYIMBSLMSE ©s39330Mgdmmo 88 30(390mmgdgdn), Frontier
AG gobogdmes go@abeobymbstim, Mol d9dmga LosMdoGMmogm assby3zg@nmgdol sembmmmads
0d69dmEs aomdamomgdgmo s dgbodadobao LogMabggmabs s d3g030600L Logsm bgbo-

7 The High Court of Appeal of England, Westacre Investments Inc v. Jugoimport-SDRP Holding Company Ltd.,

APP.L.R. 05/12, 1999, para. 71.
Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian
Arbitration Lecture, Singapore, 2011, 66.
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30b B0obssmdmga dodsMmommmoa. asmms 530bs, Bobmeb ©s3s3d0Mgdmmo dgmgagdo 0dbgdmes gav-
198905000, 3oL dgdmgg o3 gobrgdmes dgydmagdgman mMogg bLobgmdbogmb Logstmm BgbEngal
%360053968 M0 3M0b(303980bmz0b 8oygbgdeyma Bosbals 608mb5m6360.59

Jdgbodsd0bag, 30bndsmMa bEobomB ol doamdal godmygbgdoom dbomyg, Mm3gmadscs 3g7-
Mmadgmdaoo Imabgmbs bgmdg3ammgdol ©ogds, M3g@glb 3gdmbazgzedn (dnbodsmm&n bEsb-
oM 0L dgdmymgol Logsbn) 946905 dgbadmgdmmds, HmA seabEmmb 3mMe300b 933390
bosMdo@Mogm aoobyzg@omads.

530b badoMob3domme, dodbodsmmm@o LESbEIMEGO Yomymagl Logstm BabHognl 30bbHdL
boaMdoGMogm aoobyzg@omgdol badmmmmdal 36063030l ©LY(3935@. LEMMoE sl obodea-
0gdmm0, HM3 3Md0@Mo7ds o6 dgadmgds ,3396M©0 >1sMmb bogsm bybMngal 360680332%“.60
dgbodadoba, 3mb6EGgJLEImMG0 assbobyggs Mm3gmas 039398L IMomgonE 3mdoznsb Bnbo-
oMby s dogbodsmMa hotrggzol LEGbEIMEGgdL FmEnl 0dbgds bgmboymgmo gsdmbagaemo
Mo EH00gmonbobabssmdmgam sb3gd@ob domsbbol dgbebsmhnbadmow. d393mo 0dbgds dm 3-
mgE gobbomyma 5ol 0y 9Ms 5¢bndbyyema ImbodMgds godmbswgao.

o) bobedsGmmmm gsdmaygbgdws hamgzal dmsmaoym® LEbos®mEL bogdgdo Thomson-CSF
v Frontier AG 5 o) badnsdagmm bgmdgzemagdsdo 3meg30e 0d6gdmes gaMgeema, gb 8o0b(s
353m3mnbgdms. dombgosegsw ndabs, Mm3 bogdal godmigmggs 3oMmzgm 9@ s3dg bogombsbggn
o600l doMgmemo babyobgdom, Jombgosgsm odabs gl god8mossdaMmazgdms 3mmng 300l Modogbo-
39 360d3bgmmgeb 60dsblL. goMms 330bs, 030L ddsmmds HMI JMENG(300L sOLYdMdaL gsdmga-
mgbs 0dMEgds dgdmbdgdal dgmeg 9@&o3dg, Mm3gma dgdmmagzodgdma oMol Waller L.J.-ob
dngf Loddgdan Westacre, a53mmgbsl 0gmbogdl, 3sb dgdga Mo 30Mzgm 9@o3dg Jggobogds
w3o0mbmdal dmbgds”, gb 0dbgds 0ol g58mdbgg30, M3 3gmeyg g@&o3dg Lobsdstommma amem-
dmEanbgm godmon3zzmomb bagdal 38 30(390madgda. sdg30Maw@, 8d30Mss MmA Rofmgzol dmsomg-
60 LEIBEIMGm >0l NYROM oo Jsbbo 0dobs, MM gsdmaMmzzgLb JMENR L >SMLgdms
ob bz 91306mbmds 30y dobadomo LG eboamB ol gedmygbgdaom.

dgmeg 3bMog, dmomgn®o LGSbIMEG 0L 3oMmzgmo g@odn bagsMonmms, HmI oozl bo-
XM bgbMogol doD6gdL LosFdoGMogm gomsebyzg@nmgdol badmemmmdal 3M0b303mab dodsm-
09300, Maadb 30Mggm g@&o3dg o6 bogds 3@ 30(39099mgdgdol 3odm33mg3s dmdhngsebo dbscnl
Lobofagdmme. gb 60dbagl 0dsl, MM 0y LasMdo@Magm assbyzg@0mgdsl o3mos bobmmmds
Bomdmea gbomo 3830390 gdgdabs s sMgMdgb@ o300l godm, dg3wmga bobadsmom gsdmo -
3ma3b LEMmoE LosdoGMmogm BMmndybamoal 3@ 30(3909mgdgdl, Mo 0bgds Lobom boscdo@)-
Gogm 350569398 0mgd0b boBobos®n.”!

Lodmmmme, asbzobomsag oMol oy oMo MMLaggbnMosbo dgdmbadgds MaG™ gx9d&Ma,
Mm3gemo(g ool Waller L.J.-0b 8096 393mmszobgdema baddgdo Soleimany v. Soleimany 56 bsgdgdo
Westacre, boasg 3mbadofmomgd gobbsgnom@mgdagmo b ssgodboms. 3m3gbdsgmmgdo god-
Hmdgb, M3 o3 9)30b5L 369 543 ‘3305)0@3[)(*)60.62 2065 356mbgMn dmbgdal” godmn(zbgs 3n-
39 9&o3dg 60dbogb 0dsL, MM3 o oMdoGMmogo 0dmJdggdl LLogmmaedmmabm Lagogmm
300l 9Mdn@Mgdol domamo bEoboomEob” 33boba80bogg63 5 o6 5MbdmAL vMdoGMmgdal do-
396dmgdgmmdob ggg0, 85306 LobodsGmmm 56 aswsgs dgmeg boggbmmdg s dgbadsdnbow ©s-

59
og3g, 4.
%" Hanotiau B., Satisfying the Burden of Proof: The Viewpoint of a Civil Law Lawyer, in: Arbitration International

1994, Vol. 10, Issue 3, Oxford University Press, Oxford, 1994, 804.

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian

Arbitration Lecture, Singapore, 2011, 76.

2 ogsg, 76-77.

% The High Court of Appeal of England, Westacre Investments Inc v. Jugoimport-SDRP Holding Company Ltd.,
APP.L.R. 05/12, 1999, para. 70.
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53959mz0mgdl aomebyzg@omgdsl dobgoazsm 0dabs, o Mo 36 3bmbagMmgdal bgFambymm-
30l bogooba. dsgsmomew, Laddgdo Thomson-CSF v Frontier AG 3m3dRngobo 8bsfmg osbowgdws,
3 bogMabaqgomnb Lagstgm bsgdgmes dobabiBGa goMgmmo aym 3mAP (30 dognbs3nsdn, dog-
03 30Mzgm g8o3dy dgbbogmoma bbgs god@mEgdo aym LEmMMo© @odsmabbgdmmoa. o Lagdg-
do Soleimany v. Soleimany 359mygbgdmmo doamds dmMggdamo 0gbgdmms 33 b39bomdy, 35306
bobedaMommb o6 9469dms 0ol Mgmads, H™I Hm3 LEMmew dggbbogms Logdg 8gmeyg 9@ s3-
bg o dgE9ase, 3MONG300b 533390 bymdgzMmgds o6 33[)6‘3@(936«)(90.64 530l LadoAol-
306me, LasMdoGMmagm aosby3980mgdol Lodmmmmdal 3Mnb(3030L L3350 LabBsBMEMI
16 s@abENEML LasMmdoGMagm asmsbygzg@omgds 0d dgdmbzggzedn, oy dofMggmo g@s3nb dgd-
093 ©53a3M0 Bogd@mMgda oMb BYLEGS® odsmbLdMmo s o6 3MbgdmdlL bgFmadmymoa asb-
(36995 5615356mMbngF9dsLmsb ©s353306Mgdno.

donbgoagam 8dobs, 3m3gbGe@Gmmgda o(3b5009d96, Mmd Waller L.J. 3m@b Bagows, Mmogbacs
3565(3bo@s, MM LosMdoGMogm GFMndmbomal Bnbsdg Bommagbomn 38 30(39099madsz o6 Mbwo
350m35m0bBobmb  Labsdommemd. Waller L.J.-ob bgogs o3 dgdmbggzsado o6ob bgodg@oewe
00350 5 3M393L LosmdoGMagm as056Yy39@0mgdal Lodmemmdal 3606(303[).65 3oMo-
Joo, @3@sogmagbmds boddgdg Westacre 300fbggl, ®m3 bmeme sbmow asdmgmgboema 38 30(39-
dmagdol Bomma 6ol dgdmbgggeda dgadmgds gsdsmmmmal LosfmdoGMogm aosbyszgdomgdal
8830(3980m39380 Rotgze. 5833060, Jgaz0dmos ©ogabigbom, Hm3 Bmomgmndo dongmds,
(3 bgdob Mmagl LabsdsGmmmmgdl RsgMomb LostdoGMogm gowsebyzg@nmgdsdn, Loy oMbg-

3mBL sboma, 3ogM08 oMo s9y30mgdmom asdmgmgbomo MBMmm sbamo 3@ 3o(390mgds, dgadmy-
3o 30Rbgmm 0db9L yzgmsedy dgbodsdol LEbIMEGO® 5badbyymn mMa sb3gd@nb damsblal ©s-

bo(ogow.
3. babsdsmaemmb Rsmggal dgbsdemm d9dmbgg3900

LoaMdo@Mogm aomsbyszg@omgdal dgoganm ghm-gMmon 3bomg mogabmegsm ymzgmmgal
MRgds ‘gdaogmordnq)m.m LosMdo@Mogm dbamg bdoMow o6 goobbdgds dob babssmdwgg dndsm-
o basMdoGMmoygm a30569439@0mgdal, o6 sbEMmgdL s obEgdnm 3omEgdnmgdsl ©s dab
B0bosmdmgg dndsmmgym ao56y3g@0mgdsl 35 o9y 03 bogdgmom sbohogmgdl Lobsdsmomm-
do LosMdoGMogm ao05Y39@0mgdolb g5948980L 30bboom. bogHmsdmmabm bssMdoGEmaygm Lodsm-
D3l @S b3(30MbBdmNE LosMdoGMogm 396mb3gdmmdsdn sMbgdmdl dMmagamo bagmdggmo be-
330G Mogm a0obyzg@omadolb gobaddgdmo. dm39dnm mazda gabboemmmo ngbgds ob 36n3-
3b9mmgsbo Logmdzmgdn, Hmmagday dm393mmos UNCITRAL-0b 8m@gmaym 306mbdn s sbgsg
35b00Mgdmmos 3MmdoGMagal dgbobgd Lojomggmmb 3obmbom. 39Mdmm, sGda@Mms dnzgfdmg-
dmmds, sdo@Mms dogf LostmdoGmogm dbsmalb dng LadMm(3gbm YRMgdgdal IMM3g3d
sMdoGMms 3m33g@&gb(300L gomgo s@mbgdymoa bsjombolb gosbyszg@e. 3ol gofMos 36n0d3bgmm-
30605 aobboemmm 0dbglb, 398mbggzs, MmEgbsz bLobsdstmmmm gfggs LostdogMmagm aswsbysg@o-

mgd5d0, Mm(3d 0b godm@obomos 3mENG30Mmo 36/ MmommomyMo 3oM0ggdgdal bagdzgmdy.
doBrmnamos, gb 306563690 Laggdzgmo 56 30l gomgamabbobgdyma mdmsmmeo UNCITRAL-al

% Enonchong N., The Enforcement of Foreign Arbitral Awards based on Illegal Contracts, in: Lloyd’s Maritime and

Commercial Law Quarterly 2000, Vol.20, Issue 4, LLP Professional Publishing, Vancouver, 2000, 800.

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian
Arbitration Lecture, Singapore, 2011, 77.

Enonchong N., The Enforcement of Foreign Arbitral Awards based on Illegal Contracts, in: Lloyd’s Maritime and
Commercial Law Quarterly 2000, Vol.20, Issue 4, LLP Professional Publishing, Vancouver, 2000, 199.
Mecilwarth M., Savage J., International Arbitration and Mediation, A Practical Guide, Kluwer International,
Hague, 2010, 327.
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ImEgmMo 3obmbom o 9Mdn@Mogolb dgbobgd LodeMmggmmb 306mbam, ogmMed badsGmzgmmman
sMbgdymo Horgmo 3mOR30Mmo dEagmdomgmdnEsb ©s dobo sf@ommdnEsb asdmmnbsmg
360d369mmm35605 50b0dbyemals gobboemgs.

UNCITRAL-0b 3m@gmae 306mbdn 33536000 60l dgdmmonmo bas@mdo@mMogm asmsbyzg-
&omgdolb aom439d0L bogmdgmgda. ombgmsgsw sdabs, LobgmdBogmado (30MEg6 H™M3 Losm-
S0 Mogm 3069398 0mgdal goebgogobsl gMmgbmma 306mb3gdemmds dgnbedsdmb dmegmy®
396mbL s d503(306mb LasMmdoGMagm aosbyzg@omgdol go943gdal Logdzmada. s3g356M0 doco-
am3ds bgmbay@gmo oym 3bomggdobomgal, s30@ma gb Bamdmomggbos dadal dsmmgal Lagmadm-
0L LosMdo@Mogm 39mobbdgdgdol obowgda, MoEash o6 sMLydmMdEs bosMdo@Mogm gowsby-
3980mgdob 35994390l bLoggndzgmo 96 3oz sMLYdMO®s 530bmgal dz0Mgon Logydzmado.

LoaMdo@Mogm aomabygzg@nmgdadn ds@gmnsmum-badsmommadmog hatggzsl o6 nmgsmabbo-
690L dm@ge o 3obmba, 330 5833560 B0amIsl smnaMgdl dMogamn babgmdbogm. sGdo@ Mo
350006Y39@&0mgdol do@gMnsmum-badomomgdmngo goobgogs ammabbdmdlb gowsbgogal Lbge-
obbgs gm@mIsbs s Romggol Lbgaabbzs bamobbl, 8ogMsd Mmam®s 1339 500b0dbs, 3MOYG30-
ol gobbs 3mo®gdamao 3GmdmadaGnmmdosb s go3M39mgdmmdosb 4odmadpabamyg Jotoyym
99mmMddb ©d LOgMMIFMENLM 380330, PO YNMaMmgds gsdsbgomes 33 bsombmob we-
39300690 a006y39@&0mgdqddy, 930@mdsz bgdmom gobbomye ndbs LobodsGmmmb Rstggals
BoMamado LasMdoBMogm aosbyzg@omgdedo 3MENR(30oLMIL @s3d3dnMgdmm Logdggddy. y39-
ms gb do@gMnamn@-bodaMomgdfngo hofgzs aobbzogmgds BbEsdgb@nMmaw dmegmn®o 3obm-
6ol Logmdgmagdolb dobgogom: abobo gbgds sGdoGMmms Ladmemm aswsbyzg@omgdal doGmmgdy-
mmdsb, 3oy LasGdo@Mogm 3Mm39Lab ML Bamoagbam LohogMgdl.

dmemm ©539603g smbemgmmol 356dnmdg UNCITRAL-0b dmegmato 3obmbol dnbgogom
o b3 ©3gM030b dggFmgdm 3o qdbaz oM o43b bamggadn LosMdoGMmagm aosebyggdnemy-
3530 3@ gMnsmM-badsmnmgdfngo gm@mdnm Rsfgzedy. JoMmmsz, mebsdgmmmag bogfmmadm-
0bm LosMdo@Magm 3Mm3gbol (396@MsmMa gmgdgb@on oMal LagMom bsgzmgdmds LosMdo@Mo-
gm ao00by3980mgdado Romgzal bogdzmagdol bnaenﬁnbo.%

LosMdoGMIgm aodbyzg@omgdedn Romggzol 833306 doamdsl 0mzemnbbBnbgdl nbamabo,
06 mabens, Robgmn, s3LE MmN, LobasdyMo, 8d-sdn, mndns, Lomwalb sMsdgmn, gaz03dg o
0dgM030b dggPomgdamo 3@o@&qdo. 3358 gd0m, babadsmommmgda Lbgs Ladsommgdfag LogM(3gdn
9966Mb056 03sb, MM RogMomb Laddnl goMgdmgdgddo, Mmdgmoms bagndggm by >0l docmgdaymn
LosMBNGMIYM aosbyzgBomgds s RsgMamb Lagsmm bgbMngob ©o3g0bs s 03 Im@ngom, MHm3
35055309l 0¥y 3G 5Md0GMgddd Md305bm dm833@36800b.69

3.1. 36mds-3:bMmymgds s 359g3d9ds, Amame(z LabasdsGammb
3mb3M9&mo 39456093580

3.1.1. 330§ o dn3zgMdmgdaymmds

Los@do@Mogm aosbyz980mgdal (36mdsbs @s smbEYmMgdsdy Mool mddob bogdggma
dgodmads aobeglb s@mdagMmms 3n3gMmdmgdymmds. dmedgmdmmdal BofMoagbobsl o@mdogmms
30396dmgdmmdsbmeb  s393d069d00m, LabsdsMmmmgdn  o(3bdgdgb, MmM3  sMdoGMgdal
230390dmgdnmaoe bom3mAgbal” god&o mogobmogom bszdsmalb Logmdggml Bomd8mawagbl;
bozgmo 530bos, bobgdy bos nymb ,bgmdgbobgdo 303gMdmgdymmds”, g.0. sGdoGML Mgy

58 Hall Street Assoc., LLC v. Mattel, Inc. 128 s. Ct 1396 (U.S. S. Ct. 2008), 341.
% Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 2637-38.
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o0 bos gobgbmm(309mgdabs 30 39Mdmgdaman dagcggbo.m 36bgdmdL Lyyem (3069 Lddo 3obdst-
&qds 030y, o Mol gMmobbImdlL sMdo@Mmms 8d30Ms dozgMdmgdmmmds: (1) ,30396dmgdy-
mmdol bomgomdolb” (appearance of partiality) bGoboGE0, (2) ,Bog@&onGo 3039Mdmgdmmmmds”
(actual partiality) o6 3godmgds 39bm@mm ©8068gM5Lgdob LEEEIMEG ©s (3) ,d0396Mdmgdy-
mmdol gmbog®mo smddalb” Ladmsmm bogmdgmolb LEsboomEo (reasonable impression of par-
tiality). doqybgoogo 0d0bs, M3 LobsdsmmEmgdl ofgom dgdndsggdmma dozgMdmgdammdals
356356 g0l 50bndbyyma Lodn LEGbsMmEB0, 530l donbgosgsw 3o0b(z o6 sMLYdMIL gMcnsbn
BoamBs 53356 doggMdmgdmmmdal gobbsdsG@ow.”

LooMdaBMogm 5J@&gdab 1dg@gbmods 53mb 3@ gdL, oy Mo ngMmabbdgds sdodmms do-
396dmgdmmmdada. UNCITRAL-0b dmegea@o 306mbol 12(2) 89bemal 8obgogom, ,o6Md0@cab
©603360L gobsRngMgds dgbadmgdgmoas Jbmeme 0d dgdmbzgzada, o9y oMmbgdmadl gsMgdmgdgda,
Mm3mgdoz 6oM3MIMIL @obodmmgdym gd39dLb 8ol omz9Mdmgdmmdsbes s odmengdmm-
dobmob s 303306 gd0m, o6 o) ol o6 og3b dbaMgms FogM Jgmobbdgdymma 3gomogngszngdo.
bomg mumgdsdmboemos 3abzgb oomagds 3ol 3ogHm 6036y 5MdGML, b abgm oMmda@ ML,
Mm3mol ©860d360d0(3 M3000mMmb 0 gds IMbsbomgmdal, dbmemme 0d dadgbom, Mm3geag dab-
»30b (36mdomo gobos ©s603360L dgdama*.

bbgs baznmbamy@o 396mbB3gdmmdgdaz nBosMgdgb 533356 dnamadsl. 83gMozalb dggm-
0gdmmo 3§98 gd0lb gho-gMmo aosbyzg@omgdal abgogom, basmdoGMmagm gsmsbyszgdnmgds
Mbos 30¢Jdgl Lo ©o0bEgMgLgdymo dboMg ©osdG30(3g0L, MMT vMdoGMo oym dogzgm-
dmgdamo  gMo-gMmn  LasMmdoGMmagm 3Mmgbolb 8bstalb d0dsmm®. 530l 8basgbow, Boggm-
dmgdmmmdol domgdymo LEbosmE0 0bamabol Lodsmmol dobgogom sMLYIdMAL of Lows(s
360b ,0000 5mdsmmMds s oo dgbadmagdmmmds dozgmdmgdnmmdab”, 56 Lows(y ,LodsMommnsb
5 0bggm@3omgdam dgmgemynmgb”’ dgydmoas ool 33bsl, Mm3 sMbgdmdms ,Mgsmyco dgbad-
mgdmmds” 03abs, B3 LdasMdoGMogm GMndmboemn o6 oym Bngdgﬁ)dmabggn.n

0MbgdmdL bbgosbbgs Logmdzgmo sMbdo@Mms dn3gMdmgdymmdal godmbogmagbow. oM-
dodmab odnmagdoon wsbndzbs — gb ob 3gdmbggges Mmmgba(s, Mda@ Mo Loddgb o6 aobobomogl
»330b0 6585-byg0omolb dobgognom. 869y 83 dgdmbgzgzedn dbomggdo Mabbdgdnsb, MmMI 535 oy
03 563083 gobobommmb LasMdoGMogmM 835, BogMed sGdnG M dobdg Mondy bggegmgbals dmb-
©q60b bagmdgmoom adymgdnmos aondmaab bosMdoGMmsogm 3Mmm3qLL. Gmam s Bqbo, babadsm-
omgdo 5333560 Ldabom Bomgdae LosMmdoGMogm aoobyzg@&nmgdgdl o6 smabmnmgdgb. sgs-
do g0bsblb o o068 gMmagbads — 53 @OML sMdo@Mn 068 gMgLdYmn 360l LosMdo@Mogm go-
©569439@&0mgdom, Mooashb 8333560 dggan0c ab Bobo3L BnbsbLyym dmagdol. dnd@nbomy gMormd-
ogo bsdndom — 53a356 d93mbggzado sMdn@Mbs s LosGda@Mmagm 3batgl dgbadmms 3dmb-
g0 LadLabyMgMdMngn YOMogMmmds. ogsdn 6n0bobbsmn homggs — 3039Mdmadmmmdalb ©abe-
Lodmmgdmo 30wgg gMo dodgbse 3nohbggs sMda@Mal babsbboma Rofmggs o353, MmamE(3
3MO3mEAS (300 3mbgmy, 303m30@0 b 3mb3g. Mmxsbamo ob SoMmsen YHmongHmomds bosmdod-
Mogm dbomgbomsb — 530G Mol NMmngMmmds s©3m 3@ Mab, sbgzg 0b393L 950Gl S(30mgdsb.
bos@mdoGmogm dbomagbmab 30bbgb-ammogmomds — o IbaMgl s sMd0GML szm 360d36gmm-
3060 30bbgb-m@mngmonmds, 3530b gb Rsomgmgds 803gMdmgdae, bmmm o dsmo Logdnsbmds
560l 99360d369mmm ©5 ©35LMb 56 M0l s 3ogdoMgdymo, 3530b gb o6 doohbgzs sHd0@ Ml do-
396dmadnmmda. 3mbBog§o boomdodmaogm 3Gmm;gbobob — 3Gsgama nbb@ o ombaman by-

" ICCA-L bsbgm8dmgebgmm 1958 Brmol Bogg-om@ g0l 3mb396(300b 3563568 985bg: (36mBsto 8mbeds@om-
mg-9d0bogals, 151.

Windsor K., Defining Arbitrator Evident Partiality: The Catch 22-of Commercial Litigation Disputes,192,<http://-
scholarship.shu.edu/cgi/viewcontent.cgi?article=1033 &context=circuit_review>, [25.05.2015].

2 ASM Shipping Ltd of India v. TTMI Ltd of England [2005] EWHC 2238 (Comm.) (Q.B.).
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Lo, sbggg 9MdoGM™ms gmogzob 3mwgdLbgda 3Mdommsglh dbsmalb 3MbBGsJEL ©edmeunEgdmam >6M-
308M00b. 0dog9 dbstob dogm 306dgmmgdoom s@mdoGmol sbndgbs — o sGdo@ Mo 3obdgmmgdom
©5603bmm0s 08539 dba0L 96 s3M 9@l d0gM, 3356 dgadmagds aodmabzomb bogmdzmoasbo gg-
30, M3 sMdo@Ma oMol 3039Mdmgdmo. bognombms gmbgngdo — o3 dgdmbzgzdo dgbademms
3630 ML sMg Mmegobo G0 3Jmbrglb godmmddmmoa Jodmnbaty a35Lmsb Qodo3806360m.73

030bm30L, M3 go303mm 3MdoGMms 3d3oMs dn39Mdmgdmmds 3nbmzal sGal bagoMm
030b gobbodeaMs o9 bonwsb nbygds eMb3NEgdmmds o bogdnsbmdsbmab s 393d0cgd00m:
bgbogL0 Lobodommmmad 1968 Bgmb bsgdgbg Commonwealth Coatings Corp. v.Continental Casualty
Co. 5006036y, ™3 53 Ldgdg3d0, NbgbsgLo Labsdsmmmm FodsMomo oym JogyzgHdmgdemmdal be-
3000bmsob s393306M9d0m, Mmdgmo 3ol syzomgdgma Lagommgds ymggmo babodsomm
3Mm(3909M0b s MmIgma(y aodmaygbgds LosMdo@Mogm segada. donbgosgsm 0dobs, MM Labe-
domnmma Eogdomn 3sbybo gobgs 03 Lyzombl, MM sSMdoGMMS d0v)3gMdmgdmmds gMhom-gfMomn
dmogomn bogydggmos bosMdo@Mmaygm ass6y3980mgdals sembabEmmgdms 8335Ms dogzgcdmg-
d9emmdol bGoboa®mGal 356350 gds donb(y o6 aym 60[)03360.74

UNCITRAL-0b 8megemg@o 306mbol 3g-3megdo (3gbmgda 10-15) pg@omuom stal dm(3g-
Inmo bosMdoGMmogm GMndbomoal sbndzbal 3Mm(3gEM@s, M3 396538 30(390L sMdoGEmms do-
1390dmadmmdobs s  ©odm30gdmmdol  Lsgomblb. dMogomn  LodoMmmgdMogo LobGgds
D BEMD39mymBL LasMmdoGMagm gosbygzg@&nmgdal 4omd39dsL o) sMdoGMn o6 5335ymagzomagdl
©53m9)30093mmdabs ©s o9 390dmgdmmdols dgbodsdnl LGsbosmEL. gb bagmdzmgda Mmame(s
LooMdo@Mogm as0056y3zg@nmgdol go994dgdobs o6 oMol LodygzoboGygoo dm3gdmmo UNCI-
TRAL-0b 8m@gmmo 306mbob 34(2)-g 8bemdo o6 bog-omE 3oL 3mb3gb(300L V 3gbemdo, s sbgzg
03096037 LosMda@Mogm od@n dga3o3Lb godmbogmom o@mbndbym Logndzmgdlh LascdadMms-
gm 306y39@&0mgdal gobonddgdmem. donbgosgsm 930y, 3mdRngabal 3@ gbbas o igcdm-
90mMdLmSb s 3o3doMgdom dgadmgds ogRMdbmb dmmgmymo 396mbal 34(2)(s)(00) Inbel
030@m3, Mm3 dogzgMdmgdamo GFMndmbomo Momymylb LasmdoGmagm dbatolb dgbodmgdmmdsl,
M3 BoMImomaobmlb magobo bogdg. o6 s@mbadbmmo dgndmgds ©gxdbmb dmmgmyMa 306mbals
34(2)(s)(03) Igbelb 0d0@md, Gm3 do3zgMdmgdamo GMmadybama 56 oMol dgdastn dbstgoms Jg-
056b3gdal o6  ao3mbaygbgdgmn  LadoFmmmoalb  Jgbodsedabsw. sbgszg, Im@gmmGo  3obmbab
34(2)(3)(2) 3gbmb, Go@asb 3039Mdmgdama GM0dmbamn sMmm3q3L bags®m babMogal 3Gim3qby-
S 3M0b(30393L. 9939 ¢bos 50bndbmb, MM ymzgmogg Dgdmm 50badbymn bagmdgmgdo
060l 835330693 mmo s®md0GMab s(30mgdobmab.

UNCITRAL-0b 3m@gmaca 30bmbobgsb asbbbgozgdom, 9396030l gggogtomayma bosdng)-
fogm 39480 (FAA) dgo303L M0809603g 3obmbom owaqbomm omddsl, Hmdgmoay nb@ow s3mb-
369&98b o s 0gmobbdgds 03sdn, HMEaLa(3 LosMdoGMogm GMadnbsomo of s33sgmayamgdl
LodoMmEasbmdal bLGobws®mEGal dmoget 3Mab(3035dL. 5dgMnzol GgmaMamuto LosMdnGmogm
od@&ob 3g9-10 dygbemn 6gdol Mmoglh LosMdo@Mogm aomsobygzg@omgdalb aomddgdsl, oy ,ombg-
dmdEs 8d30Ms 3039Mdmgdnmmds” 56 ,0MdoBMgdn 0Y43bgb 033653539980 56 dmag3696 oMe-
LBMMOE, MM Nomygglb LosMdoGmogm gobbomgol gomomgds... 56 bbgs sMsbbmEa dm3yHmds,
Bm3momsz Bosbo doswgs dbsmol 0b@gfMabgdL” (3o6. 10).

dobgegae 0dabs, M3 83d39Mo@ Jobmbom gomzgamabbobgdymo o6 sM0b, HM3 5Mdo@)-
Goms 3039Mdmadymmds s ©sdmzogdammds dgbadmgdgmos gobal Los@mdoGfmogm aowsby-
390Mmgdolb 35994d9d0L Laggmdzgmon, comddob yzgms boznmban@o LobadsMomm smnafgdl
5mb0dbym Logydgmgdl aoabyzg@omagdol gobey]dgdmow. GMndbamal d0v)396dmgdmmds
560l (396@MamMo Logombo LasMdoGMogm 3Mm(3gbal, Moasb ¢dg@gl LodsMmmagdmag Lob-

Born G., International Arbitration: Law and Practice, Kluwer International, Hague, 2012, 134-135.

7 0539, 195.
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98530 s@noMgdamos, Mm3 dn3gMdmadama sMdn@ Mol 8o godm@obama asmabygzg@nmgds
oM >bOMMEdS.

330G Mms 5(30mmgdal bagombo, Mo ggmdbgds 8sm 8039Mdmgdymmdal, bodmgmal obgo
Lo gombgdl, HmamGoes NBmgdsdy Mool mdds 96/ J3ggdol gsbbmM(30gmgdol @3 3m-
mgds. 3Mszom LodsMommgdmog Lob®gdsda (UNCITRAL-0b 8mmgmeydo 306mbob Rsmgmoom) do-
396dmgdygmmds dgadmgds 3mdm(396gL bozombama@ Lobsdsmmmmagddo Las@mdaGMmagm asb-
bomgal ML, Los@mdoGMogm aos6y39@0mgdals aod3m@ebsdwy. dg@&0(3, IMsgsmo abbGodyzo-
mbamyMo Bgbo qbONOb39mymeyL s30mgdol 3Gm390mEMsL, GMImol badysmagdomag sMdoG Mo
dgadmgds hodmznmgdm 0gbsl LosGdoGmogm 3m(39bnsb. 83 dgdmbggzgddn, Bamoagboea
35636500908 3MdoGFmms 30 3gMdmgdnmmdsbmsb ©s3o3d0Mgdom gobboemmmo 0dbgds Loscdad-
Fogm gdobyzq@nmgdals 608(*)@)0608@3.75

03 d93mbggzedo, oyy dbomg 396 ImabgMbgdl sHda@Mmob s30mgdsl d03gMdmgdmmmdals
dm@ngom, MmIgmodg 396mboo gomzamabbabgdymo ob abbGndy(30mbomufna d94s60bdals do-
bgz0m, Bonbgoogem o30mgdol Gog@mdmngo bogmdgmol dg@ymdabgdabs, doomgds gowsbyszg-
&0mgds 03l dgbabgd, HmM3 Moo gogdgel Ibacgh LosEdoGFogm assbyzgdomgdals gonddgdals
dmabmzgbabmgol 88539 Logmdzmgdom. sb¢) 938 3gdmbggzadn LosMdo@Mogm dbatyg osMmda@Mab
303960dmgdmmdsl sbohngfMgdl Losmdo@Mogm gomsebyzg@nmgdal 608(*)@)0608@3.76

dobgegae 53abs, s@bgdmdl dgdmbzgzgdo Mmegbsg LosMmdaGMmagm dbatg smdmsahgbl
%399&gdL, HBmImgdas Jobogzgalb BabobBsm ggMm gobogdmms (36mdama, Losdo@Mogm aosbygzg-
&omgdob 8omgdal 398ga. gb Bogd@&gdo gundbgds sGda@Mmms dn3gMmdmadmmdsal. 53 dgdmbag-
39030, dgodmads 3Mbgdmdogl Lagydzmagdo bLodmmmm bassMdoGMagm gosbyzg@omgdol gobe-
1d89dmom, 08 on@mabrodzngddo (UNCITRAL-0b dmmgemm®o 306mbob Rsmgmom) 30, Lows(s
R399 3MM(3909M35 3Md0GMab 5(30mgds LasMmdaGMagm 3Mm(3gLob 8080306063(*)60[)0[).77

beaemm, BHmEgbsg IboMg 9yMEbmds 30bmbab mMbgdy 35638 30390 ©s 0bLE0GM(30Mbs-
@96 EMbydg ImbgbMog gdmm s0madol 3Gm(390MM9dL LosMdoGMmaogm 3Mm39L0b 3n0dnbamg-
mdobob, s 3Mdn@Gn o6 0dbgds s30mgdamon, dg3ga bocdmadmds 53l gabbmE(309mgdal sd-
3mgds. MmEabsz bosMdoGMmogm aobbomgol &gMo@mmnsdy dmJdgmn Lobodsmmm wom-
ymgb 3bamob gobsbogdsl 0dal Lagmdzgmbdyg, MM o6 oEbLgdMAL Lo 3dsMobo 3@ 30(39dmmgds
sMd0@Mms 3039Mdmgdymmdal obod@3ozgdmow, gb Inemaoymo aobzbomgds 0gbgds ©ads-
XJM909em0 38 30(3909mgds LosGdoGMogm gowsbyszg@nmgdals 6obo‘3d836Q0Q.78

Bmgngo LadsMmmgdmng LogMzgdo (3obbsgnmEgdom 3396030l dggEmdeem 3@ gddn),
dgndmgdgmos gsbsbogdol Botagbs sdn@@al 3n396Mdmgdammdsbmeb ©s3egdnfgdoom bLo-
330G Mdgm 36m(39bob 8080bsMgmMdabal, s dbsmglb MRgds gMmagmo badmaemgds HmI me-
30b0 dmobmgbs BoMoanbmlb bosMmdn@Mogm assbyzg@&omgdol gsd3m@ebal dg3wgg 3obo govyd-
3980b 3mobmgbom. 83 d53mbgg3933n, dbomgd 3698 gbbas Mbrs boMmomgnbmlb Lostda@Magm go-
5by39@0mgdol (36mdso-s@mbEmgdal 98o3dg dobo gom]dgdals 8mmbm360m.79

> Born G., International Arbitration: Law and Practice, Kluwer International, Hague, 2012, 323-324.

*" AAOT Foreign Economic Ass’n (VO) Technostroyexsport v. Intl’l Dev. And Trade Sers. Inc., 139 F.3d 980 (2d
Cir.1999).

77 Judgement of 14 March 1985, DFT 111 Ia 72 (Swiss Federal Tribunal); Judgement of 12 December 1996, 1998

Rev. arb. 699 (Paris Cour d’appel), Judgement of 23 March 1995, 1996 Rev. arb 446 (Paris Cour d’appel).

Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 2613-16.

Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 325.
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3.1.2. 5@30§Gmns doge LasMdaGMmagm 36Gm3gbab IbsMmab LadMmmgbm Bg3mgdgdalb
©3M393>

LosMdaBMogm adby3g@0mgdal as9d8gds dgbadmgdgmos, o9y LosMdoGMagm GfMnd«-
boends odam(3bgdam dbomgl LasMmdo@Mogm 3Mm3gbal BaMdmgdabsl o6 dob(zs dgbademgdmmds
Bofgoanbs mazabo Loddg dgbsdsdabsw. UNCITRAL-0b dmmgmamo 3obmbals 34(2)(a)(ii) 8qbral
dobgg0m, LasMmdoGMgm gosbyzg@nmgds dgadmgds aonddwgl, Lo dbsmg, HmIgmars Immbmg-
bob 994q698L, 56 nym KgMM3bs0 nbxrm@mInmgdama sMdo@Molb ©s60d360L 56 LosMmdn@Mogm asob-
boemgal dgbobgd ob bbgoggstom dggdmnws bsgnmatn 3mdaznal Bofmmagbol dgbadmgdemmds”.

LoaMdo@Mogm aosbyzg@nmgdal aonddgds @edm ngdamos 0d MoMdy, Mody(3 oMdoG Mo
oMb 99986988 LasMdn@Moygm dbomgl gabobmzogmmb dgbsdsdabo dmJdgwgds ©s dabzglb dgbad-
mgdemds dgabemmmlb dbamgoms dogh 3gmsebbdgdama 3Gm3gntnmoa Lszombgdo. gbosdgb-
&fo Ldgombos, MM LasMmdo@Moygm gosbygg@nmgds dgodmagds ao9d8gb ged3mbaygbgdema be-
dotomol 033G nmon LadMmzgbm bmMdgdalb oMmanzol aodm, dombgwsgsw 0dobs dbamggdo
0Y43696 o) o6 Jgoobbdgdema 535dg. sbg3g, YNGebamgdos, Hm3 Fbomggdds aobbabmammb me-
300600 LooMdn@GMagm Bgoobbdgdsdn bLogsmmgdmmme dgbabemgdgma bmmdgdo 0dobsmzgal
3, YBRO™ JgGo@ goMob@ntMgdymbo nygbgb mogznsbmo Mgmgdgdals 606bm6@03@360bob.80

a56Laboemggmo Lagombo gbgds oMol o oMo 3Mm(39ENANo badsMmmosbmdals dgbsedsda-
bo LEObsME0L aMm3g3d LosMdoGMmagm gssbyzg@&nmgdal aoMddgdolb baggmdzgmo Dgdmm -
60dbggemo dgbemals dgbodedobo s LasMdoGMmagm asbbomgal sanmmdmagn LadsMmsma s@aqbl
09) 365 sbgo bGObEsMEL. LabadsMmmmagdol N3G gbmdslb sg3m ewagbaemn, MMA LadsMmmmasbn
3m(39b0b sgnmmdmogo bEGSbsMEGgdo Ybos nymlb gomgamnbabgdymon, GmI gomJdwmglb Losm-
3o@Mogm aoBy39@0mgds.t! 58539 EGEML, LabsdsBammms 13g@gbmdsd bobo gombss, HmA -
30mMdM03 539830 oM oMol 3930 dgmo sEanrmdmogo badMmzgbm LadsMmmol aodmygbgds,
150356 30035005 (31 0656 LadoFNENIbMbaL BMbsdgb@ Mo 3Mnb(3035d0.

5996037 3m(39L0NEA bd30NBM6 53530 gdMm 3oMBE 0L ncZ35maLBBYdL Immyg-
M0 30bmbob 3mbma 34(2)(s)(ii): o) MbsdsMn 8m3yMmmdob mamgds; 8) bamsbsm dqbadmgdmmm-
3o Lagdnb Batagbabe; g) LadeGommnsb dgmdstmgmdadn ymgbs. smbodbymoa aomsabBogdo dnoh-
6930 dmogam Logydgmgdow Ladmmzgbm Me3mgdadab QOL)OGOSOQ.SZ

bgdmo 5bndbymo Iqbmab Logydzgmbdg Bomgdmmo bosMdo@Mogm gowsbyszg@nmgdgda
o 5bg3q 93 doamdal dndbmmdaemn BagombamyMa Lobsdstmmmmgdo 599439096 LosMdaGmogm
3505694398 0mgdsl 9®mdnGMmms 3Om(39nMNmo sMmggzolb gedm. gb asbbs3nommgdoo Ggomy-
05, MmEqbs dbaMgms dngd bybEew sMab dgmebbdgdymo LadMmigbm 3Mm3gycgda. gb
560l IbsGgms 938mbm3ns, Mobaz 50sMgdlL LagMmadmMobm sMd0GMd70 S MS(3 SNSMYdY-
mod  Bog-om@gob  3mbggbsool  dgbmom  V(1)(d). o6ALgdmdlb dgdbeonnmo  gofgdmgdgdo,
mdgmos dobgoznm dgmsbbdgdama Ladmmzgbm 3GMm3gLo dgbadmms doRbgmm 0gbol sMabe-
doOonmnobs@. 5b0dbyymal bogndzgmdg baddmgbm bm@mds dooRbggs oMmmzgmem, 35363
abo(z 9bos 5000b0dbmb, Mm3 sbgmn dgdmbggss 0dz0000Mdsl boMdmawagbl.

360d36gmmzob0 Lo gombos sbgzg sMdoGMmms abyMgEogmo YBmgdgdol 3s@ngab(393s. 0d
d93mbgg35d0 oy AboMggdo Mammobynmo BmM39696 3Mm 3G nm Ls3ombgdl, 35d0b boznm-
BomyyMo LabadsMmnmmgdn bLogMHmbomoo g3yMmdash LosMdoGMmagm GMadbomalb Fogf go@e-
gdmem Ladmm3abm 3GM(39NMHOL.

8 Born G., International Commercial Arbitration, Vol. 2, Kluwer International, Hague, 2015, 2573-75.

1 Int’l Transactions Ltd v. Embotelladora Argal Regiomontana, 347 F.3d 589, 594 (5™ Cir. 2003).
8 Born G., International Commercial Arbitration, Kluwer International, Hague, 1770-73, 2572-78.
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LosMdo@Mogm Mggndms dg@&gbmds dbomggdabash dmombmgl, MHmd on(3396 magosbmo
LadMM(3gbm YRBEYdgdo LdsMdoGMagm 3Mmm(39L0b 0dbsMgMdabsl, Moms dgdmga gb oMb
boggmdgmom LosMdoGMagm gssbyzg@nmgdal gomJdgdol Immbmazbol. IGMagsmoa 0bbEGGMom-
Boemm@o Bgbo dmombmgl dbamggdabgsb, HmA3 badMmzgbm NRmgdal oMmgg30L dgdmbggzsda do-
d0b39 g9bs(3650MB M33006m0 YFBEgdol Fgemabzal Bgbobgd, 3ogMsd 830l gotgdy(z bozombamya
LaboadoMmemm donb(3 dngs 03s3g dggasdey. dg3oMaE, LabodsMmmmgdds gMmazeMmaE OEa0-
6gb, M3 oy Ibatggdo 8530b3g 396 dmobg@mbgdgb gsb(3bowmgdal Bofmmagbsl, 853nb oo gb mbws
538 30(3Mb LdsMdoGMagm gosbygg@nmgdol gom4dgdol dmmbmgbal (gﬁmb.ss

LoaMdo@Mogm GFMadmbaomob 3g(30mIss, HMEaLaz LosMdo@Mogm 3Mmgbo o6 boMmadsom-
0gds dbatgms dogh dgomsbbdgdymoa 3Mm390Mob dgbedadabaw, Moz 063936 LasMmdaGMmagm go-
5b6y3980madob aom439dsL. UNCITRAL-0b dmmgmedo 306mbol 34(2)(s)(ng) 3mbemals dabgeo-
300, LasMdoGMmoygm aoobyzg@omgds ao1Jdwgds, ,09 sMmdoGMmagal dgdsaqgbmmds 56 Lasm-
d0@Mogm 3Mm39Ms 56 dggbodadgdmes dbaMgms dgmabbdgdsol, gomes 0d dgdmbgggabs,
mEgbsz 90bodbmmo dgmabbdgds 98 396mbob Logamgdmmm gdnmgdgdl gbnbssmdmgggds
ob 3333560 3gmobbdgdals sGoMbgdMdobal 53 3obmbl 56 dggbedsedgdmms”. bgsgh @omddsl nom-
35m0obB0bgdl Bom-omM 3oL 3mb3ggb300L V(1)(d) dgbemn s sbggg Abaszbo emddgdas Lbgs Lasm-
d0@Magm 548gddas. 0gMobong309d0, GmMIgmmsz bo3zobmb3wgdmm mbydg of ofgom dmbgL-
09090 5b0dbymoa Lo jombo, bmaswo 3M0b(303980L Jgbodedabow gowabgwazgb dbstgos
d0gM dgoobbdgdmem 3GMm(39NMgdL s oY) s@dmsohgbgb, MM sMdoGMmms FogHm ©EIMDZIMENs
3bomob badmmzgbm Mxmgdgda, 35306 54389896 Los@mdoGMogm 60@06&33@)0@360[).84

LoaMdo@Mogm dgosbbdgdgdo dmaxam dgazegh Ibamgms dogH dgmagboem LosMdn@Mogm
36m(390MsL domn bagoMmgdol dgboedsdabow. LobodsMommmgdal 3@ gbmdsd ssanbs, MHm3
53 dg0obbdgdol Momymayzsd GMmadybamal dog® dgbodmgdgmos gsd3mabzomb LasmdoGGagm go-
©569439@&0mgdol go914dgds. 830l Lobobssmdmgame d390(396M00L babodsmmmmagdds sswanbgl,
Mm3 dbaMgms JogH dgmebbdgdmmao 3Om 39 Mo bsombgdol oMmmzgzs o6 3odmnbggsL be-
360G Mogm aoabyzg@nmgdal 80‘3d8360b.85 53 bgg0b gobosMgds Mormmons, MoEasb nMmggas
dbomgoms 53@mbmdnyMmdal Lszombo.

Lobodsmmmmms 93g@&gbmds dmombmagl, Mm3 gomazamabbobgdam 0dbgl 3Gim390GHMma
bogombol aMm3g30L 860d36gmmmds, Mams 13bndzbgmm badMmgbo Rmgdol dgmobgal god8m
o 30943ab Losmdo@Mmagm 60@06&33@)0@350.86

bbgs Logmdgmom LosMdn@Mogm gosbyzg@nmgdal gobanddgdmom a393mnbgds sbgsg
dg3mbga3s, BmEgbsg LosmdoGMogm gowsbyzg@omgds o6 sMob Jomgdmmo dgboedsdolb gowada.
Bmangfmo bosMdo@Mogm dgmabbdgds dgo3o3L, MM goobyzg@omagds Mbrs doommb dgbemyy-
e ©MMob 39M0m@adn, 3006 gb bLosmdoGMogm s 0m oMol gsbgMamoa. 3Mad@nzodn, bazom-
bogma@o Lobsdsmommgdo bdnMow Momymegb dbomal Immbmgbsl bosMdoGMogm aswsbyszg@o-
mgdals 309943gd0b dmmbmzbom 03 Laggydzmom, MM GFMadnbomds goobyzg@omads o6 doomm
39b03580b go@sdn.t’

Ladmmmme, bobsdsMmmmms 1dg@gbmds omymal 0d sMadgb@o(30ob, MmMA sMdadMmgd-
3o dg3em3s od39L Hm3 o6 JgabEmmgl dbsmgms 8ngm dgMAgmemo 3Mm3gMEs 03 Jobbom,
m3 o6 0gm s@Rgneo LbmEo Lodsmamo. MHmegbs 3Mdo@Mn 8d3oMa© Nofmymalb, MmI sGRgy-
™0 Lol Jgbadadobo Bomndsmmnmb basMdoGMmogm 3Mm3gbo s 8dab dogngHew dodsm-

% Lucent Tech., Inc. v. Tatung Co., 379 F.3d 24, 31 (2d Cir. 2004).

8 Born G., International Commercial Arbitration, Kluwer International, Hague, 1747-57, 2596-98.

% Judgement of 16 March 2004, 22 ASA Bull. 770, 779 (Swiss Federal Tribunal).

% Karaha Bodas Co. v. Perusahaan Pertambangen Minyak Dan Gas Bumi Negara, 190 F.Supp.2d 936, 945 (S.D.
Tex. 2001).

¥ Fiat SpA v. Ministry of Fin. and Planning, 1989 U.S. Dist. LEXIS 11995 (S.D.N.Y. 1989).
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053L bbgs Ladommmgdmng Lab@gdsl, 3 dgdmbggzeda dob 543L 08nb Bobrodn, Hm3 gsbbade-
36mb g0l oMbo. 83 dgdmbgggzada babadsMmmm Romggal bogsbo ngogg 0dbgds, Gog sMbgdmdl
bbgs sbgdoma 50@05333@0@360b0b.88

3.1..3. 3630 Ens 3m339896(300L/gg3Mmamgdl g3Mgom 36bgdyma by zombal
3°069398°

bodaMomgdmoag LobGgdsms ¢dg@&gbmdal dobgrgnm LosMmdaGMmagm gowsbyszg@amgds dg-
bodmgdgmos 309943gl, MmEgbsi sMda@Mo Gomamadl goMgo 5MLgdmm bogomblb gosby-
398, 369 as@os(30mgdL maz0L 3m33g@96(300L. UNCITRAL-0b dmegemm@o 30bmbals 34(2)(a)(iii)
Inbmob dobgog00, LosMdoGMogm aomsbyzg@omgds dgbodmgdgmos go943gl, L0 Loscdad-
ogm a5056y39@0mgds g0dmBobamos 03 a30L dgbobgd, GmBgmoary o6 oym gomgamobbabgdy-
™o basMdoGMogm dgomobbdgdom o6 gbgds bszombl, Mm3gmas bznmmgds LosMdo@Mogm dgmab-
b3560b Bomgmgdl, 0dob gomgamabbabgdoom, Hm3 me dgbodmgdgmos, MmI 3osbyszg@omgdgda
03 Logombgddy, HMImgdas 9939809800 3MdoGMogL (303 go8moaymb 03 Lsgzombgdowasb,
AmImgdoz o6 8993989056, LosMdnGMoygm assbyzg@omgds a3o9Jdgds dbmmme 03 bo-
bomdo, Gmdgmoa dgoesgb aoebyzg@omgdsl oMmda@Magobomdn ©omd393gdamgdgm  Le-
300b53%g" LosmdoGFogm aosbyzg@omgdal aobonddgdmaem gb Lagmdzgmon sbggg dm393emn
360b bom-0mE 30l 3mbggbz00l Imbedn V(1)(c) s gb sbggg gobosMgdmmao 560l dMagam bosm-
do@Mogm od@ﬂo.sg 9L bagmdggmo 3oGsednd dngdstmgds d93mbgg390L, MHmmaba 6sdgomo
Los@doGMogm dgmebbdgds oMbgdmdl, dogmMad Lyznmbgdo MmMImgdas aoobyz0@s GM0dmbaoe-
3o 360l LosMmdo@Mogm dgmabbdgdom gomgamabbobgdmma Lo jnmbgdol Gomamadl aswsomy-
35 06 03 bogombgdol gomamgdl gomsznmgds, Mmdmgdaz Fbofggdal dnge BaMmagbomas s6-
d0@Magal Babsdg. sbggg, Lagodsmms ab Lagombo o MmEOL s3dgs Fg(3EmIs SMdGMsyds me-
300b0 33398 9gb(300L FoMamgdol go@s30mgdol oboddo(3gdme.

y39madg Bggmmo dg8mbggsze LastmdoGMogm gomabyszg@nmgdal gobomddgdmewm UNCIT-
RAL-0b 3m@gmemo 306mbob 34(2)(a)(iii) bl 3obgogom, stob dgdmbgggs, Mmogbs sMdod)-
7960 35056439896 03 Lo gombl, AmMIgmas 36aMggdalb ogfm 56 oym dommgal Batragboemn — o3
dgdombgzg3oL 3mablbgbogdgb, Mmam(s extra petita an ultra petita. bs3ombgdo, GMBmadaz o6 >Mal
sMdn@Mms 60653y bofmrggbomo dbsmgms dogh s o) 9333500 Lo gombgdo ngbgds aowsbyszgd-
™o 3MdoGEmms 80gM, 8333560 30moby39@0mgdqdl 594898l bosombamm@ma LobodsGmmmgdal
‘gagé)gbmi‘)o.go 36574803530, Jogbgoage 5dabs, Labadsmmmmgdo bomobme 5606 gobbymdacn-
6o 085bmsb ©s39330Mgd0m, MM Bonmmb 88 30(390Mmgdgda sGdaGMmms Jogm 3m339@qbz00L
BoMamgdal gosaznmgdals dgbobgd. doybgwaga odabs, Losegm bLszombo Bodmagmgds Lose-
d0@Magm a50056Yy39@0mgdal gobomddgdmom, MmEabag GM0dnbamn d0dsmmsgl nd bsjombgdal
3505694398ob 96 03 Fmmbmzgbals 83dsymenmgdl, Gm3mgdaz Abomggdal Bogf o6 aym Batoaqbo-
@0.”" 943930 8boMgos 80y BoGoagbomo 8mmbmgbgdal momdady Gmame(s Bgbo Bywogds 0dals
dobgzom, o) oMdoGMmgdds dbatmgms dogm Bofmoanbmo bszombal Gmam@o 06 gem3Mmg@ o300
domabnbgl.

Lobodamommgda oMs3gomnmasbBymdaman 5nsb 0d sMandgb@qdol d0dstmm, MHmImgda(s
96965 bmEdab sEobEMMo 356350 gdsL 86 03 §3ggdal gobbobm(somgdal oMymazsl, Gmdg-

% Born G., International Arbitration: Law and Practice, Kluwer International, Hague, 2012, 322.

¥ ab. dogomoamag: Netherlands Code of Civil Procedure, Art. 1065 (1)(c); Belgian Judicial Code, Art.1704(2);
Japanese Arbitration Law, Art. 44(1)(x).

Born G., International Arbitration: Law and Practice, Kluwer International, Hague, 2012, 2605-09.

' Coast Trading Co. v. Pacific Molasses Co., 681 F. 2d 1195, 1198 (9" Cir. 1982).
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mo(3 P3momm 353306d0s FboMgms dmmob oEadym bymdg3mnmgdsbmab. 88 EMHmL babsdsm-
omm 00gdb 3oebygzg@omgdsl, Mm3 babsdsMmmmad goobgomb 03 boddol gomgdmgdgdl, Mm-
3gmos bogdzgmdgs 960l domgdamo basmdoGmaygm aomebyzg@omgds. smbodbmma dgdmbag-
35 o6 aobobomgds MmamM (3 5Mdo@Mms dogh 3md39@gb(300L FoMamgdl ass(z0mygds, sModgw
a560bomgds, Bmame(z sMobbmMa LosMmdoGMmagm ass63980mgdal Jomgds moznsbomn 3m33g-
&9b(300L 306bm6803@360bob.92

5bodbmmo gsbos gsdm@obomn aoobyzg@nmagdol Logmdggma Laddgdyg Lesotho High-
lands Development Authority v. Impregilo SpA, LS5 MMOEMS 35mo@dad Yofmym sMadgb@on, Hm3
&M0dbomds g53mnygbs 0bamobm@o Ladsmmamn s 36 dbafMgms dmMal oEgdymo bgmdgs-
mgdol 30mmdgda, Moz aym 3m33g&gbz00l Bomamgdl gomszamgds s Moz gobms LosM-
d0@Magm go56y39@&0mgdal go9948980L bogmdzgmo abamabol LosGdo@Magm sg@onb §68-0b do-
bgogom. Lord Steyn-3o gobs(3bos, HmI ,oMbsw §68-d0 o6 0gmabbdgds, Gm3 LosMdoGmogm
&M0dmbaemals g(30m8s dgadmgds Rsnmgammb ,LEM® aoobyzg@omgdsw ©s ngmb 0dab dgbad-
mgdmmds MM 0©egmb smbndbymoa dnbmab bocg‘gd[;amcba“.% 3530b M35 mMogg dgbgoymads
060l LB, Lobedsmmmagda dobgosgsm sdabs o6 800hRbg396, MME dg(zmds badsMmsmdon
35b60bommb, Mmame (s 3m339890b(300L BoMmamgdlb ass(30myds.

LosMdo@Mogm ass6y39@nmgds sbgsg 30048 gds, o Lsznmbgdo o6 M0l gomzgsemabbo-
bgdmmo LosMdo@Mogm dgoobbdgdom. bmaswsw, LosMdoGmogm dgmebbdgdals asdmygbgdol
bzgBmb g568568 93 560l 356bsbormggmo 58 g8mb3zg3580.%* 8603369mmgabos, Gm3 Bbag Gm-
39mo(3 9yMbmds 93 Laggmdgzgmb LosMdo@Mogm aosbyzg@nmgdal goboyyddgdmo Bamaoanbs
bohngomn badsGmmol ao3mygbgdobmsb s 3o330Mgdom LasMda@Mmagm 36Mm39L0b d0dnbsmgm-
dabobs.

Lodmmmmme Mbos 5enbndbmlb, MM oY) bosMdn@Gogm GMdnbomds o6 gsomzamabbobs
ob bogombgdo, GmBmgdaz boMmeagbomo aygm 3ol babsdyg (9.6. infra petita), LysdoGHogm go-
obyz9@0mads dgbadmadgmos gongdgb Dmgogomo baznmbamyma 396mb3gdmmdals dgbads-
B0bow.®

3.2. 3mE9gEonmo 36/@s msmmonygMa g35M0a93930b bagydzgmbg 33dm@sbaema
LasMdnGMmagm a5036y39&0mgds s dabo gsbsRngMgdalb Logmdzmgda

03306005, MM3 mommommds a53mabzq3b LosMdoGMmogm aoobyzg@omgdol aomddgdsl
UNCITRAL-0b 3megmao 306mbab 34(2) 3nbmoab Loaggydszgmbdg (s bbgs Lostdo@Mogm 3obmb-
©38mmdob). 3mEgmamo 3obmbo 8d3oMsem 5™ g58mba@ozL, M3 mommommds dgbadmadgmoas
a5bogb aoobyzg@omagdol a3o914dgdol Logmdzgmo, 8sg6sd 8obo 3g4360L nbGMMas bral be-
0gmb, HMI De@mommds ©8d39dmmoym ao56Y3980mgdol gom48980L Logmdzmem (bagsmm
BgbEngol gomgamabbobgdom). dbgogbow, LasMmdoGMmagm 3obmb3gdmmds, Lows(s oM 36l goom-
35m0bB0bgdmemo UNCITRAL-0b 3megmafo 306mbo, 0035mobbabgdlb Lostdo@mogm gowsbyzg-
&0mgdqd0b gom43935L memmomnmdal Logydggmbdg. 03 dgdmbggzeda 3o, o9y gb Logmdzgmo
56 060b 3obmbal EMbgdg Imbglmog gdmmo, babsdsMmmmgda g3bHMdsb 833560 LasMdad Mma-
gm a5056y3980mmgdal go914dgdsl. gb Boamds sbgzg ool Bow 0@ 3oL 3mbggbznnm gomge-

2 Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 2608-09.

% Lesotho Highlands Dev. Auth. v. Impregilo SpA [2006] 1 A.C. 221, at 29 (House of Lords).

% HCC Aviation Inc. Group, Inc. v. Employers Reins. Corp., 2005 U.S. Dist. LEXIS 19992 (N.D. Tex. 2005;
Judgement of 3 October 2000 Nejapa Power Company v. CEL, DFT 4P.60/2000, cons. 3a, 19ASA Bull. 796
(Swiss Federal Tribunal).

% English Arbitration Act, 1996, $68(2)(d); Swiss Law on Private International Law, Art. 190(2)(c); Italian Code of
Civil Procedure, Art.829(4).
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mabbobgdmmo LosGdo@Mogm asebyzg@omadol (36mdolb 9@&od3dg dgbabemmgdgma dmJdgeg-
3960bLsb.

Dd@Eommds 13898gLb dgdmbzq398dn go3mbggmma sMab (36 R3zgbgdoom 56 goysmdgdema
38 3039099madom. ,LosMdoGMogm 3Mm(39Lobab aobdMsbgzom bomeagboma yomdo 3@ 3039-
dmmgds 5903896 memmocmmdab”. Lobedsmmmagdds dgodydaggl dgbodsdabo LGsbmsGmEn be-
3Md0GMOgm 3000by3980madol goboddgdmo Mmammommdal @MML. oy bobgdgs (364 Rzgby-
35 96 8obo Gmmazabo, LosMdoGMmoygm gs036y39@0mgds o6 g0943gds mammommdob bogyd-
300, 09 3mdRhogsb IbaMgl LasmdoGMmagm dmbdgbobsol 3gmbrs dgbadmgdmmds msgabo dmbo-
boom3mgaol Immbmgbgdal Momymagabs. 0bgmaby@mds babsdsMommgdds dmombmagl, BobsbBstm
356bMobymo mommommdal 3@ 30390mgds (569 OYEg3HmMds 56 anmaMommds), Hm3geds(s
353965 8mobobs LesBdGMogm asmoBygzgdomgdsby.”

bodygob0 0Mobong30980L LosMmdoGMagm 3obmbdgdmmds LasfMdoGMogm gosbyzg@o-
mgdal 45948985Lmb s 393306 gd0m sM0b bogg-omE 30l 3mb396(3000 gomzamabbabydymoa go-
5bY39@0mgdob (36mdo-smbEnmgdsdy omal mddol bagmdgmgdol 33[)06080[)0.97

3MONRE0d, Omam@i bagsdm Bgbmogol gsbbsgmommgdagma bsgombo dgbsedmgdgmas
Bodmndgols mfn dgbadmm abom goebyzg@omagdolb godm@obal dgdwga 9@ 93dg. 3oMggmn dg3-
0b3939, BmEgbsz LosMmdoGMmagm gssby3zg@nmgds dgodmagds gsbsRogMogl oMob, Mmgs go-
oby39@0mgds oMal 3mEGg 00l dgmgan, dsgomoma, o9 bosMdo@Mogm assbyzg@omgdal
35dmBobol 3Mm(39LDg ao3mabs odmbos 3mEMG30mds Jdggdsd. dgmeg dgbadmm b3gbotin
oM0b, MmEgLsg LasmdoGMogm GMndybomo Lomsbspmm o6 gsbobomaogl 3MmMYP(30LmSL ©o-
393806gdmm 03 3ob(3b5009358L, MMImgdoy 50Im(396ms LosMda@Mmagm 3Mm (390l dodnbomg-
30b3b. % mEngg Bgbodmm Bgdcmbgggs, GMmBmgdacs @dGo3d0Mgdmmo 56056 gnGHmR300L Logyd-
39mbg Jomgdmm bosMmdn@Mogm go0s6y3980mmgdsbmeb, gobbomuman ngbgds dzgdmon.

3.2.1. 3mAgnob dgogase dJomgdgmo LasMmdnGMmagm gawsbygzg@amgdab
asLsRngMgds

36 56LgdmMAL gd30 085Lmdb s 3ogdnMgdacm MMA bsgdgqddn, Loz 3MdndMgda mgdymm-
396 o ob sMogmo Imggdsl, 080bomgal HmM3 g938m0@Gebmb aswsbyzg@omads gfm-gfMmo
3boMolb LabaMmggdmme, nmgmgds M3 gosbyzg@nmgdol domgds asdmbggmmoas 3mEMg 300l
boggmdzgmdg s dgLadadnbo gb oMl yzgms (3030m0dgdyma Lobgmdbogmb Lagscm bybmo-
30b bLobnbsom3dwgam, g.0. BEsbLES(30MbamyMoa bogsm BgbMoanl bOGOBOOQaQaam.gg

3@bgdmAL LagMmedmEabm 3mbLLYLo 03sbmab ws3s3doMgdam, HMI Mg LosMmdaBMagm
&M0dbomn gofmgmmo oMl 3MmEANR(30530, LosMEGMOIYM aoobyzgGomgds o6 drbEmMmEgds
Bombge3sw 080bs, JnGNR3058 0gmBos o oM 333ma6s 3556Y39@0mgdsby." % Bon o8 3Gog-
&0393d0 gbggdom abgo dgdmbzgzgdl, Mmmagbas gosbyzg@omgds smbMmegds 03 3@ 303904
mgd0b obgoegem, MM GModybama nym dmdMmsdymo. sgsdn Techno v IDTS' dbotyg (3000-
mmds, MmM3 30gbEMmgdabs aomsbyzg@omgds v39Mnzalb dggMomgdyma 3Go@gdalb babadsm-

% Born G., International Arbitration: Law and Practice, Kluwer International, Hague, 2012, 327-328.

7 Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 2552, 2556-2560, 2827-2863.

% Sheppard A., Delaney J., The Effect of Allegations of Corruption of International Arbitration Proceedings, in
Particular in Relation to the Jurisdiction of the Tribunal and the Enforcement of Awards, paper presented at the
10th International Anti-corruption Conference, October, 2001, Prague, 4.

% 039, 3-4.

100 0 jgg, 4

United States Court of Appeals, Second Circuit, 139 F.3d 980, AAOT Foreign Economic Association Vo

Technostroyexport v. International Development and Trade Services Inc., 1998.
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onmmgddo. as00by3980mgdol gsdm@obodeg IDTS-3s godmongzzmos ngm oy oMs GEndbsemn
ImJOmadmn s Eos@anbs, MM nym dgmsMmgdom s3z0mm0 530G Mgdal dmbynwgs. o3 gad@ob
d9(36mdab d93amd IDTS 33mog 0bamhbgdms Lohndglh s gemmegdmes GM0dybamal gowsby-
3980gdsb. sMabgmboytgmo gomsebyzg@nmgdolb domgdalb dgdwmaa, IDTS-3s gowsebyzn@e Lostm-
d0@Magm aoobyzg@omagdol gsbohngmads smbEnmgdalb g8o3dy bagscm Bgbmagol Logyd-
30m, 353683 53960 30b dggMogdmma 3@ o@gdalb Losdgmoaznm LobodsMommad Mofmym dobo go-
bozboo o Bonmm gosbyzg@nmgds, Gm3 babsbabadsMommm asbisbowgdgdol donbgosgsw,
IDTS-b y3mgds o 3gmbos 938 30(39006s Logstm BgbMngol Laggymdzgmdg gosbyzg@omgdals
359943930L dmabmzgbs magabo (3mEbowsb gs3mdmnbamy. dobgwsgsem 8dabs, bobsdstmmma o3
bogdgdn of aodmbo@o dgbgommgds as6(3b0gdol Laggdzmnobmdobmeb ©s3sgdnMgdom. go-
oby39@0magds 0465 3omgdmmo, HmI abobo 3obmbagFais MH™E ymagomaym, Lokagmal Batrmoag-
Bemmds 60dbogl Bmgdsdy ool mddsb s dgbedsdabaw bagsmm babmognl Logydgzmom o6
dgodmgdmms 60[)08036363@03(*7.102

dbgogba, 1946 byl Lobodsommma Lagdgbdg San Carlo Opera Co. v. Conley doocmm go©sby-
3980gds, OmM3: MmEaLag AbaGglb 543L (3m©bs 03 Gog@gdalb dgbobgd, Mo(s dgbadmgdgmaos dns-
60365300gL 5Md0@Mab 3039Mdmgdnmmdsady MHmIgmady 3batnlb d0dsGm, 356 56 bos dgobsm-
Rbmb LoRmdg s Fmaz05b98000 o6 Ybs Bodmaygbmb 3M9@gbbos LostdoGMmaogm aosbysgdo-
mgdsbmab s393d0Mgd0m 83 Lagmdgmom. dobo Lohmdg g gblb Lohogmal bomggbsdy WoGab
4356.1%

bbgs babadasMomma sbggg o3 30(3e, MM 3Mg@&gbbos sMmBGMMS 33508033006 Mom-
30y, Mmdogd@nmem oMol Bomds@gdgmo, Hmmgbs 3bsmgl odglb 0bgmmdszas dozgcdmgdsb-

56 053533069300, 853658 o6 BoGoagbl boBogs@l aoaBysg@omgdol 4odm@sbsdmy. '™

3.2.2. bysMmdogMmagm a3036y3980mgdab 35§ gMasmuo
Lsds@mamab gsbsRngMgds

dmagzomon bogmdggmon, Mo@mdsg dbomggda sbahngcgdgb, oy MsGMA o6 gsbaboms Lomabe-
ME LdMdoGMagm GMndnbomads 3NN 305LM6 s 303d0Mgdamo 3sb(zbagdgda oMol ab, Gm3
0bobo o6 §mbb3dmEbgb 03 LBsd@3z0mNL oaqbol 86/s Ladsmmmals 08 gob3smEgdsl, Hm3-
mgd0(3 gobobmM309mgl 9Mdn@Mgdds dbafmgms dmMal agdamo bgmdgzmmgdal 6sdmgommm-
30b 356LsboBdEgG®. ' 3mBLYLNL0s 08 by Pb@E ©333806H 300, BMA ) bymBg3BmmYds -
396mbogfMns godmbaygbgdgmoa Ladstomoal dobgogom, ob gomddwgds s dgbodsdabsw dgndmagdy-
mo  ogbgds  dabo 33[)@3@360.106 dobgooge  3mEMPEogm  bogdggdomsb  303306Mnbs,
356 3393mmds dgadmads bodmoagmsl, Mmogba dbaMgms dmMolb ogdmmo bymdgGymmads
6s830mns dobo go8mboygbgdgma Ladsmmmob dabgogom, 8ogMsd gb dgodemgds aymb Logsmm
BgLbEngal o6 (36mda-sbEmmagdals J39y60L badsmmmal 033gMa@Gonmo bmmdgdol bagsba, 56 goem-
©9dmmgdol dgbememgdal J3gybal, 96 bosmda@Mogm gsbbamzalb sanmol d3994bal badsmammal,
3ol dgboedadobowsg gbadmgdgmoas bgmdgzdmgds gom4dwglb ©s dgbsdsdabsw o6 dgb-

2 United States Court of Appeals, Second Circuit, 139 F.3d 980, AAOT Foreign Economic Association Vo

Technostroyexport v. International Development and Trade Services Inc., 1998, 356. 10.
' United States District Court, SD New York., 72 F.Supp. 825, San Carlo Opera Co., Ltd. v. Conley, 1946, para.
35.
1% Unites States Court of Appeals, Second Circuit, 449 F.2d 106, Cook Industries, Inc. v. C. Itoh & Co. (America)
Inc., 1971; United States District Court, N.D. New York, 83-CV-529, Swift Indep. Packing Co. v. District Union
Local One, United Food & Commercial Workers International Union, 1983.
Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian
Arbitration Lecture, Singapore, 2011, 34-37.

106 0439, 34.

105

33



g, 98335050, 5Mmdn@Madn s Imbadsmmmaggdo bdoMowm s64wgdnsb 03 3Mmdmagdsdn& bo-
&o(3098L, Mg dom Nbrs gowabyzn@mb dbsmggdol dngMm sMRgmmo LodsMmsemb dgmdmos
0] M g3obmMbmb basMmdn@Mogm gsbbamgolb o6 3omEgdymmagdal JgbEmmadolb J39960L Lodsm-
Ddm0. 30badbymo 3Mmdmgds o6 05Mbgdgdms dogsmoma, Mmss baddy gbgds Labgmadbogm o-
momRnbmbbgdal Sgdﬁ)moagm&ob.m? 8333000 3mEmgonmo bsgdob 8ndsmo (3030madgdamo bo-
bgmdBogm o6 s&al d53bybomgdmyMn s dgbodsedabaw 65 3mgds LaMB3nbms, MM godmbaygby-
dgmo LadaMmsmn Imgs 9MmIsbymmsb 3mMbgmod@dn, Lobsd owanbgds dbsmgms ImMal a©dy-
mo bgemdggermmgdols 608;‘930me60.108 39803, bogomm domamhobmbbgdol dgdMmsdgmds s o3~
33560 6306 3mENR (300006 ©3393d0Mgdmn baddggda oMol GMIbLBs3MBsmYMa Logsmm
Bgbmngol Lobobosmdmgam s dobgegem LosfMdaGMagm BMdybamal ob bozombarmma bibe-
doonmmb dogf go3mygbgdmmo Ladsmmabs, 5o 3obmbagfn 43gwgdals abgs 06gds wowagbo-
™m0 ©d dgEgasm 3MANR(30sd0 gomgmema 3bsmob dogH bgmdgztmgdsbomseb s 3agdnfmgdamo be-
Rogtgdo o6 ggodaogmcgoq)cggbo.mg

Jdgbodadoba, HmEaLa ©e3gddn 3MEMPE0s (3omboboy, LasMmdoGMmagm GMndnbomlb o6
dmgobmzggds, Hm3 3mobobmb Ladsmmalb bmMmdsms 3mbymad@ol s6smnbn, 3L dg8ga o3
bgmdg3Pmmgds go3msbomgds 3o¢Jdgdnma, Mmamm G§MobLbaznmbsmyma bogstmm bgb-
G0a0b beBobosmdgam.'® Fombgosgem 080bs, Bmogbsi ©ggda BoMdmadmds Ladmsdsgmm
bgmdg 3O mmgdgdal Logdzgmbdg — HmBmgda(z o6 doohbgzs EMIBLBS(30MBaING0 bagscm bgb-
0g0b LaB0bssmdgamm, 35306 LadsMommalb 3mbgmod@ob aomzgzgzelb oJ3b Mwowabo 3603364-
mmds, 3L dgdmga Mo dgbodmmm g88mboygbgdgm 306mbIgdmmdgdl dgbadmms 3gmbogl
Lbgowobbgs dnamds 83 Logombmeb dodomgdom s, 53l goMws, 5MdnBMmadlbs s dmbadam-
0mgqdb o6 o4z, 0dob NRmgdsdmbomgds, MM goo9ddmb gosbyzg@amgdgda GEabLbszombe-
&0 bagscm BgbEngal bagmdzgmbg 30dmbaygbgdgmon LadsMormal 60‘3m30@0b60686@0Q.111
Bmgngfmo LadsMmmmgdmngn Lob@gds 3Mdomagl badysdsgmm bgmdgzGmgdgdl, HmImgdocs
000965 399460539mdal Jobbooc b Lbgs b3 543L gogmgbs Labgmdbogm omamAnbmbbgdl, o
5g3L 8603369mmds a56BGobgal 56 08sb 3G I0(39dm0s ) s M356mBmdal Bog@o. > 580l
badnfnb3omme, DmangMon oMabrndzos gdbEmMds badnsdsgmm bgmdg Mmmgdgdlb o dbsmg-
900 56 3930 9M5356mMbBagMn gobdMdbgs, o 30l dgdHms8gmdal Gog@o o6 @ 3ebmbm gogmabom
bmd o6 o0l 606bm6@03@36‘3@0.113

dboFgms 03@™Mbm3onby s LadsMmmgdMngn YMHMngMmMdalb gs6dMobgal badsGogbasg-
dmE  oy30mgdgmons, Mmd  bgmdgyemmgdedn  dm393mn  30dmbaygbgdgmo  LadsMmamn
35035m0bB0bgdmm 0gbsl Laddob gobboemgabsl. Bombgoogem 30y, bmgogHor dgdmbggzsedo
dbomgoms 93@mbm3nall 3Mnb(3030 s Foom BogM sMRgymo Lodsmamon bdoMo gosbmbormn
060l gomEgdmmagdol dgbEmmgdal J394bal LodsGmmal ob LosMdo@Mogm asbbomgal sanmal
939460l 03396 oo bm@mdgdom o6 bbgs Logsmm BgbHogal 3M0b30396001. dodsbowsdy, shg-
a0 bodsomal bsgombal gobbamagslb o3l gesd6y3zg@n 860336g9mmmds Lodnsdagmm bgmdgs-

mgdol bodznmmdol obsoagbsoc.

107
108

Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 2139-2140.

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian

Arbitration Lecture, Singapore, 2011, 70.

ob. dogoemoosc, World Duty Free, International Centre for Settlement of Investment Disputes Washington

(,JCSID*), D.C., World Duty Free Company Limited v. The Republic of Kenya, ARB/00/7, 2006, para. 157.

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian

Arbitration Lecture, Singapore, 2011, 26.

t ogsg 71.

12 Sayed A., Corruption in International Trade and Commercial Arbitration, Kluwer Law International, Hague, 2004,
168-169, 192-193.

" 0g39, 190-230; 348-353.

34

109

110



bodamomal BmMdsms 3mbgmad@ob sbsmabo ogndbgdmmo Mbws oygmb 03 o353y,
Mmdmgdog boMmdmandgs Ladysdsgmm bgmdggmmadoosb, FoafMod yzgms goMmayoo dgbademms
ogmb a0dmygbgdorn bbgs bobob 3mbEMsd@gdabmgabs, GmBmgdaz dgbadmms aobabommmb me-
30bo g93mbaygbgdgmo LadoMmmmolb dobgognm, FogfMad dgbadmms oymb LosGdo@Mogm asb-
bemgob sanmab J3gybob 96 3om@adamgdal dgbEmmgdol J3gybal LodsGommal Lobnbosmdwg-
am. dogbgoegam 5dabs, Mmammz Dgdmo 0gbs gobbomyma, 3333500 LzgboMn bogmgdow boge-
Fomoms, Mmd Bamdmadgsl boddggddn, GmImgdas s 3o3d0Mgdmmoas Lodmsdsgmm bymadg -
m9390msb.

3.2.2.1 35mE3dmgdal IgbAmgdal spanmalb 360d369mmds

dcogom dgdmbizgzedo 3bomgqdl s dsm bodnsedagmm bgmdg3@mmadgdl o6 oo ob odzm
13603d369mmm 3033060 sGRgMmo LadsMmmal 0Mobrog305Lmsb s 8dal dogngfow doom dgzm
dgoEm 3533060 03 J3994obobmab, Laws dmagatn babgmdg3Emmgdm 3omEgdamgdgdo dgb-
6‘3@@0.114 Bmgoghon 439460L 0gMoboog00 00035mabbabgdl, Hmd Logstmm Bgbengol 3Gab-
(303900 sbabymo agmb 3omEgdamgdal dgbEmmgdal bodsmomal 083gMs@om bm@dgdda, Me-
do(3 dgbademmos M3oMms@gbo 3ogmgbs Imabeobmlb s®Rgmm LodsGmamdy, oy dom sfgo g™
3938060 ©535b096.""° bogsmmgdamm 6mG8gdal 0839Ms@omm dmbgdsl dgmdmos (Boa®od o6
M0l o9y30mgdgmn), Hm3 obobo gobsmb godmboygbgdgmo dogbgoagsw dbatgoms dmmal godm-
boyg6gdgemo bedsBammabs.'® 0693 oy s JoBBgmmo LadoGomal mM3s 083gMs@omman gb
©53m30gdmos dobo godmygbgdal bgygHmdy, dmbgdsbs o 80%o6%3.117

36063030 HmM3 35mEgdmmadol JgbAHmadolb sanmal 033gModonm bmm3gdlb dmgogmo
dgdombgzgzedo dgbodmms 3Jmbraglb gmm 3980 doms 30Mg dbamgms Bogc sMRgmen Lodsm-

»omb, sEagbomns Rome s 939 300m, MMIgmo(g bgdob Mmogh 0d3gMmo@oymo bmmmdgdols

obgMgEonmo g98myqgbgdol mgmgdsl 03 43946ob Ladsmmmabs ,Lowsi bymdgEnmgdowsb

353m30bstg BoM3mImdarmo gomgdamgdgdo 1bos dgbHmugl 6 agbﬁ)‘gmog\)o“.”g

dbaogLa, d390(39600L 1987 Brals LogMsdmEabm 396dm LodsGmmol dgbabgd 396mbab
(,PILA®) 89-19 89bemals Bnbgozom, bogdob s@bmsb yzgmedg dgnMme s 303306 5dmmo J39y60b
bodaMomsmo dgbadmgdgmos aymb gs3mbaygbgdgmo, oy ,dbsGal magao@ednGo ©s od3oMs
@30658 560 068769bgd0 585b moambmglh*.™?? 58 Bambmol 358myg6gd0bsl 08 3936 s 35330-
9d0m, H™MImgdos gbgdmes Lodysdsgmm dmababyMgdgdl, d3gnzoMmnal LosMdo@Mogm &Mndy-
Bomagdo gbamabme 093696 g566gmdambo 03 gssby3g@nmgdals Bobomgdse, M3 dggzzomom
dbocgms 3ngm sMRgmmo badsMmamo ©s 330l dgbadadobo asbgbomom Lodmsdsgmm bgmdy-
Bmmgdgda. dbaggdb ¢dg@glb dgdmbggzedn o dgmdmosm bo@mdmoBobmb msgnsbomn ,mgao-
&039Mo s 53350 M30Mo@gbo 0b@gMglgdan” Lo 3nmbmseb dodsMmgdom b ob MM ©gLMSb

5303306 9dmmo  g06gdmgdgdo bLogdaMmoboo ,obmmb ©s3e3doMmgdnmoas” aamm bgmboymgm

" Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian

Arbitration Lecture, Singapore, 2011, 30.

Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 2172-2173.

Mayer P., Mandatory Rules of Law in International Arbitration, in: Arbitration International, 1986, Vol. 2, Issue

4, Oxford University Press, Oxford, 274-294, 275.

Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 2186-2193.

Regulation (EC) No 593/2008 of the European Parliament and of the Council on the law applicable to contractual

obligations, 2008, Article 9(3).

1o 0739, Atticle 9(3).

2" Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian
Arbitration Lecture, Singapore, 2011, 33.

115
116

117
118

35



LodaMMOM®Sb, 30Mg BMIgmog sSGRYMMmOs Moz oo 8036.121 Inbgogem 5dabs, 360l babs-
53gamds 03obmab s 3ogdaMgdom godmnygbgds oy ofs gb doamds bagMmsdmmMobm sGdad-
5¢30. 3390(39600L LobodsMommmgdds Jnomagl aosbygzg@omgds, Gm3 PILA dgndmgds aodmoayg-
bmb 35306, Mm(35 LdagMMSTMENLM LosMdo@Mogm oggdn gobobomgds dzgo(396nsdn s, dgbads-
dobow, Igbeo 187, Mmdgmas 3obLadmzMagl, Mm3d dbamgms dogH s@Rgyma Ladsmmama ngbgds
130639mgbom 3om35mabbabgdmma. dgmmg 8bMog, dzg0(39600L GgogMomn@mds GM0deybamas
5bndbs Medwgbxgdg, HmI bgmdgenmgdal sdoggMgdgmo b33gommdobmgal GModnbsm-
3o mbs gobabommlb g36im3al 3mb3nEgbznal Ladsmaman, 8odabsy 3o Mm(3s BboMmggdds gos39-
0gb 893065 Bomnmgds bgmdgzemagdado godmboygbgdgm LodsGmommab Qodoganﬁabom.mz o0-
335650, LoyoMdoGMogm GMmadybamgdds PILA-L 187-g dnbmo ¢bros godmnggbmb, Gmam(y goem-
©389mgd0b 3gbEmmagdol badsMomol 033gMHs@G0gm bmmMdsc.

0bgmobob bogMmsdmmobm 3g@mdm Lodsmmamal bm@m3gdn, Mmdmgda(z ao3maygbgds doo-
03030 Mb33gamdMmmdals yzgms J399sbsdn, o Ml 3bsML 03 3Mab303L, M3 goM339mm
d93mb3939063d0 39mEgdnmgdol dgbEnmgdolb saomal 033gMsGomm bemMmdgdl o3l 3oMs@qbo
domos 3bsgms 3096 s@Rgmm LedsBmammsb BgrsMydnm. ® dambgmsgam 580bs, bagsBmbsmo-
ber Loboo gb 36063030 oanbs Lodwsdsgmm bgmdgzEmmgdol M356mMbmdal Lszombal go-
Lo 339300 bogdgby Foster v. Driscoll,'® Lowss bgmdgg®nmgds 30bgob 083mGBE b memdsdy
5396030L dggMogdym 3o gddn agm 3obmbogHn godmbeygbgdgmo Ladsmmeol dabgogom (0b-
amobamo badsMmoman), BogMsd oMM3gmns 3omEgdnmgdal JgbEmmgdal sanmal 083gMe-
&onmo bodsmomal bmMdgdo, g.0. sdsMozob dggmgdamo d@o@gdol Lodsmmama. babodsm-
™3 Es5anbs, MM dbamgms gobdbmobgzs dggbEmmadabsc Jdgmagds, Mm3gmaz ngm ¢9396mbm
5396030b dggMomgdamo @@ qdob Lodsmmal dobgogom s dgogase bgmdg3Emmgds o6 sm-
LENmEs. dgbsedsdabsow, LagMmmsdmEnbm 3g@mdm badsGmmal bmMdgdal aodmyqgbgdabol Losm-
d0@Magm GMadabsomo o6 3ogdb@mm badymsdsgmm bgmdgzMymadsl, HmIgmo dbomggdds ©o-
©qb 03 gobbMsbgom, MM ogMmgnsm gommadymgdal dgbMyymgdal saomob 8b&nzmEne(30-
@m0 LadaMomaon. 3903, 3M3g6GsGMMgda sbadnmgdgb, MmA gl 3Mnb(3030 Mbrs 3o3M(39mEgL
03 dgdmbg93906Dyg, MmEgbs dbmmme gfom dbamglb o43b 0dob gobBdMsbgs, ™3 0dmJdgomb
39mEgdnmgdol dgbemmadol sgomal 033gMsGonmoa bm@M3gdol Lobabssmdmgame. 3 dga-
0bgg35dn, IbaMgl 543L 080b go6DMobgs, MM (Joamod s MEbsommm bomgl) MmB o6 dgb-
Grrogb bymdgyGamode.

Hilmarton-ob bod83126 oMb 3oMgo omb@Maos 0dobs, oy Mmammo doamdgdo sjzm
bbgomabbgs LobadsMmmmb s LosMmdnGMmagm GMdMbamb 53 Ld3nMbmsb s 3s3d0Mgdom. dbe-
699035 ©aEglb Ladysdagmm bymdgzMmgds, Mmdmalb dobgogomsy Hilmarton-b mbos ©ogom
Loddgbgdemm bgmdg3EMmgdgda Omnium de Traitment (OTV)-bogolb smmggfool domsegmmdabasb.
3390396000 badsMmmamo agm bgmdg3emmgdol doGomsn badsmmamn s LasMmdoGMagm asob-

121 Sayed A., Corruption in International Trade and Commercial Arbitration, Kluwer Law International, Hague, 2004,

271-272.

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian

Arbitration Lecture, Singapore, 2011, 35.

2 0d39, 35.

"% United States Court of Appeals, KB 287, Foster v. Driscoll and Others, Linday v Attfield and Another, Lindsay v.

Driscoll and Others, 1929.

Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU Asian

Arbitration Lecture, Singapore, 2011, 36.

126 1CC Rulings: ICC case No. 5622, 1988 and 1992; French Supreme Court, Hilmarton Ltd. v. Omnium de
Traitment et de Valorisation S.A, 1994; Swiss Federal Tribunal, Hilmarton Ltd. v. Omnium de Traitment et de
Valorisation S.A, 1990; High Court of Justice, Queen’s Bench Division, Hilmarton Ltd. v. Omnium de Traitment
et de Valorisation S.A, 1999.

36

122

125



bommzob saomo 0ym ¢gbg3s. 98 dg8mbggzedn, gMmds sMdn@MBs goobgos bgmdgzGmgdsl
390396000 LadsMmmol dobgwgom, Mmdgmag dbomggdalb BogM agm sMRgmmo ©s SemagMogyem
bodaMmomb, Bmamm(3 gomEgdnmgdal gbemmgdal sanmal badsMmsemb. ©ogs Batdmndgs
dsb dgdga, Mo OTV, Gm3mal dmggdobmgobss Hilmarton-3s @sm bgmdg @amgds, dmomb-
m3Es Im3LabMgdabmazal aoM3zgmmo mabbol goabmsl, Mmdgmas Ladysdsgmm bgmdg6v-
mgdoo 0gm asbbodmgEmma. OTV sbodnmgds, Gm3 bgmdgzGmmgds ogm 356mbm, sMimgg30s
smagfnnl Lagamm BabMoalb s dgbodsdabow bos aonddgdamoym. dogbgosgsw 0dabs, HmI
3390396000 LadsFmamn of 3Mdomagh aogmgboo ©oEgdnm bagsgmm bgmadgz@mmgdqdlb, o
oM 360l oEagbamo 354Mmedgmdalb gog@o, - bymdggMnmgds 046gds bodwgamo. Lasmda@ms-
g™ M0dmbormds donem OTV-b 3063650098980 99356mbMdsLmSb s 3o3d0Mg0m 03 bogyydgmoom,
M3 bgm3dg3Mmagds 0gm 365356mbogfa gommgdamgdal dgbEmmgdal sgomalb badsGomab
dobgog0m, ssMmm3zg3ms 3390(39600l dmEsmy® 3M0b(30393L s dgmaasw o6 dgbEMmgdmes.
dogmbgoegae 5300y, d3g0(396M00b R MBS GM0dyYbomds dsmamam (36m gowsbygg@nmgds
03 boggmdzmom, GMI semggfmnnl Ladomomn aym domnsb madgMomuo, smazqgzms dbotgms
83&™bm30nl 3M0b(303L 35d0b, Hm(se dzg0(30M00L LodsMomal dabgozom bgmdgiMnmgds oym
bod3z0mmn, 09y 3baMggdL 56 3JMbosm 3ol 3sbbMmsbzs Mm3 gdmJdgosm 0603060)603(4)0@.127

dgmeg LdaoMmBNG MM GM0dMbamds, Mm3gmo(s dg0ddbs 3oL dgdmga, Moz gosbyzgdamy-
35 domname (3690, 5dmshabgl MM bgmdg3Gmmgds oym sebEmmgdoo s gsdmbgglb dMds-
6gds OTV-bongolb, Hm3 go@agbsws msbbs Hilmarton-bongol zommgdamgdal dgb&mmgdabogab.
Jdgegase,Hilmarton-3s dmombmgs LosMdoGMogm aoobyzg@omagdol smbmmgds 0bgmabals
M3ommgb Labadsommdn, Lawsig OTV-3 gobsbmMsngmes dg3bzgoto Jdggds s aosbohngms
3505694398 0mgds 03539 Lagmdgmom — HMI Ibsgms dmMob ogdammoa bgmdgiMnmgds oym
1 3obmbm gom@adymgdal dgbEmmadol saamol LadsMommal dobgmzom @ dgbadsedabow o=
39c00L bogomm Bgbcngol bobobssmdmgam. 0bamobol @dsmmgbds LobsdsMmmma smabMmyms
a00by39@nmgds, donbgosgsw 0dabs, Hm3 ImbsdsmMmmgd sm0aMs, MHm3 nbgmabiol bosMdodMa-
gm GF0dnbomo smnaMmgds HmI 03039 ©ogd dgbadmgdgmos gosbyszg@nmoym bbgsazsms.
Hilmarton-ob go6(3b50980b mocymaom Foster v.Driscol bsgdal dbgsgbo, Gmdmal dobgogoms(s
dboGgms 3obdMabzs dggbeymadobom bgmdg3@mmgds 08 J39ys6530, Mm3gma(z gMdomagos be-
d995353mm bgemdg3Gmgdgdl dggdmm gmadsds gosdbyzg@o 60’)@0.128

bgdmo 30b0dbemo 30bgbgdomsb god3m3nbaty, dgazndmns ©a35L3365m, M3 LogMme-
dmEabm 39mdm badsMomal bmm8gda, HmAmgdos aodmnygbgds LosMmda@Mmagm GMdmbamal 56
bogombacnm@n LobodsMommmgdolb 309 modsdmdl gosd6ygg@ Mmemb ndal gobbadbmaMadn dg-
@dmos o 9o gomEgdnmgdal dgbEmmgdol saamal LadsMommol 033gMs@omm bmEm3gdl
dbomgoms 30gm s@hgmmo badsMmmob gosbmbgs. Mosogms, Mm3 my) 033gMsG0mo badstmmmal
bm®3980L 30dmygbgds omymgnmo 0dbgds, 35d0b dbstrigoms dogH sMRgmmoa badsMomsmo ndmg-
390938L bgmdg3emmgdadg. bbgs 8bMog, bsjmadsw dmbammobgmoas, Gm3 033gMs@nmma bm-
39%0, MHmImagdo(y 3Mdomagh bodmedagmm bgmdg3Emmgdgdl v38mddgdl PILA-L 89-19 dgbmb,
35306 Mm(30 bagMom badastomal 4399693830 oFal Mucm oo smdsmmds ndabs, Mm3 083gMe-
&onmo bm@3gdo 0dmddgogdl Foster v. Driscoll-ob Bgbal 3gbsdsdnbo. dombgmsegsm 530bs, bLobsd
Foster v. Driscoll-ob 6gbo ogfoonm bgaszmagbol dmaobogbl, dbsmgms aobdMmabgs ogyz0mgd-
mo© MbEs gobobammb, gobbsgnm@gdom, o dsm s0MRngb LadsGmama Jbmmme gHmo gsb-
BEbgom, HM3 0930 d9M0Emb 03 39960l Logsmm BgbFngal dgdrmmoggdl, MHmIgmaig ©o350L-
056 yzgmody dgommm oMol ©szegdnmgdamo. dgdmga dbomgms dogfm sMhge bodsMomsamb

127
128

Swiss Federal Tribunal, Hilmarton Ltd. v. Omnium de Traitment et de Valorisation S.A, 1990.
High Court of Justice, Queen’s Bench Division, Hilmarton Ltd. v. Omnium de Traitment et de Valorisation S.A,
1999.

37



35036mbal  gomEgdnmgdol dgbemagdol sgomal LadsGmama. gl 3M0bzn30 ©a©aqboemo
o600l bogdgdn Peh Teck Quee v Bayerische Landesbank Girozentrale,'® boas dmbamRgmggdo dm-
000bm3bgb bymdg3Mmadol oMs356mbagMa (36mdsls 3ommgdnmgdal dgbEnmgdal sanmal
badaMomals Jobgzom (JsmsenDaga LodsMmaman) doybgosgse 03 Gogdobs, Gm3 Labgsdnmab
Lods@mmamalb dabgogom bos @ofMgammomgdymaym bgmdgzmnmgds dbstgms s@Rgyma bo-
doonmol dgbodadobsw. 3 dgdmbggzadn, Loboedsommmad ©sslbgzbs, m3 dbomggdl 3gmboom
396a0 30Dgbgdo Lobasdn@al Ladsmmmab sbomBgzem s gbedsdabaw dom o6 3Jmbsm 80bbow
domanboolb doMgammomgdgmo 398 gdobmgol a39Mmol sgms. dgmgase, dbatmgms dogH s@hgy-
™o badsMmamo 0g6s gomzamabbabgdmmo, dogmed Lobodsmmm aym 333560 Mmagol @obodmog-
3530 5 5¢badbs, HmM3 Fbomgms gobbEMobgs sLEMYMgds gosdbyzg® Mmmb bgmdg3Mmmagdals
65330emmdal gobbabodmgMow.

033560, dboMgms oM 3gmnmbnbmnbng®mgds dgadmagds asbgabommo, Mmamey Lodme-
dogemm bgmdg3emgdgdals domaosomammo aodmisbogdal Lagydgzgma 03 LadsGmmal do-
bgzom, HmIgmos yzgmadg ddnmme oMol s 303306 5dmmo ogsbmab. 330l badoMabdoMme,
oMb 03ob 50badgbs, Gm3 Rome I GMggmmsznolb dobgogom, bgmdgz@mmgdol Lydogd@nco
9939680 oMb sMambgdomon. 3mdgb@o@mMgdo Bodmmdgb, GmA 356mbdgdmgdl LyMoso dbs-
Moo (3900 g5bdMabzalb dgbmmogs — gomegdamadol dgbemmgdal saamals LodsEmmmal
3396©0b 03ms."% gb Bgbsdsdobam 603653L, BB BbaGgms badmedsgmm bymBg Mmmagds ono-
O domas3aMarmso gsdmiboogl babsdsmmmmgdabs s LasfmdoGMogm GMndybaemg-
d0b dogm, oy doMomsmn Labgmdg3Mmgdm gomEgdnmgdgdo dgbEHmmadymoas 03 g3gysbsdo,
Mm3gemo(g 3Odomagl 0dg356M0 Ladbabymal gobggolb o3 Jggysbado.

3.2.2.2 bysMdaGMaygm asbbamgab sanmab 3603365mmds

Lodmadagmm bgmdgzMmgdolb bodgnmmdalb gobbobabmgMaw GMndnbamgdds sgMmgmay
1B 350035m0bbabmb LasMdoGMmoygm gsbboemzgals sanmol Ladsmmamn s gobLodD3MME oM-
0393L 0y oM bgmdgzmmmgds 83 Lobgmdbogmb Lagsmm babEngol Bnbosdgbdne 360b(s0-
390L. bosMdo@Maogm gobbomaal saomal badsMmsma dgbadmgdgmos gs8moygbmb o) nfmgg-
35 ImEdmob BNbsdgb@mo 3Mnb(303980 56 o9y bgmdg3@mgdsel o43L ddnmm 3033060 Lost-
do@Mogm gobboemgals 0Q60Qm06.131

bogd930 Soleimany (the ,,father*) v. Soleimany (the ,,son*)">* @sgs BsG8madzs 8585bs > dz0emb
dm@ob, Gm3gemos gbgdmes bgmdgzmmadslb bamohgdals 3mbEMedsbmsady 0fobnwsb. bosMdo@)-
Fogm 3Mmmzgbo boMmdsmms mmbombdn Beth Din—3s — abfMogmol LobodsMomb domsgefn Mado,
mdgmo(s 04gbgds abmsgmals boao(ﬁmogbms - OM3gmo(g snaMgdos, MmA §dggdgdo dgbea-
mgdmmo 0gm M306mbm Badmgdom, agm oMs3o6mbogMo s ngm 0Msbob badsmomal baBabssm-
dgam. doggbgoagem 530bs, bymdgaMnmgds dgbOymes 03 Lagydzmom, Gm3 83 Gog@gdl o6
3gmbs 3603369mmds abMmagmal LadsGmmal Babgogom, Gm3gmos Bamdmawaqbos bymadg3emv-
magoobogob godmbeygbgdgm Lodoomomb, Mmdmalb dabgogomsy bgdobdngm owsb@ngdam
M 39bmbmdsl o6 94b9dm@s go3mgbs dboMgms NRmgdgddy. LosMdoGMmoygm as0s69y39@nmgdal
353m@obol d93ga, 330m3s JodaMms Lobodsmmmb 830l Jgbogsbgdma. dmbedsmmmgd go-

12 Singapore Court of Appeal, CA 47/1999, Peh Teck Quee v Bayerische Landesbank Girozentrale, 1999.

B0 Fawcett J., Carruthers J., Private International Law, 14. Edition, Oxford University Press, Oxford, 2008, 728-

740; Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 2186 —2193.

Fawcett J., Carruthers J., Private International Law, 14. Edition, Oxford University Press, Oxford, 2008, 142-

146.

2 Court of Appeal of England, 97/0882 CMSI, Sion Soleimany v. Abner Soleimany, 1999.

' Beth Din gdGogmo 8smomBobmbabo, Hm8gmBsi dgbmogods gdGamm Lodmasmmgdal bodmgsmagm
630 Magn s Mgmogoqma Bgbgdo.

38

131



Imb(30 8Mdobgds LosMmdnBMagm aoobyzg@omgdol sebMmymadol dghagMgdol momdsdy, dsgcsd
03039 ©Mmb 3535L 3Jmbs 0d3al Rmgds, MmI dogdamms d0Mdsabgdal dosmamom (36mdabomgals
0ommbdg@o ol go63s3mmdado. dgegasm 35353 dndsfmms 0bgmobol Lasdgmaszom babedsm-
b bosmbEnmgdm Bs63dmgdal dghgmgdol dgbobgd d@mdebgdals go9ddgdol dmmbmgbam. do-
3ol dnodam3mmds aym Bomds@gdmmo s 0bamabol LobodsMommmd Womym assbyszgdomy-
30l sbMmads, MaEasb gb sMmm3g30s 0bgmobolb Lagsmm BybEngol GmbosdgbEM 3M0b(so0-
390L. bgmdgMmmgds agm s3Mgmzg 36M5356mbagfn 0Msbol badsMmmaol dobgwgno (39mmgde-
mgdal dgLEmgdalb saomal LadsGmama), doamed 0bamobol bogsmm bybMogal 3G0b3039d0
obg 8339600 0ym oMMz, Mm3 ombndbymo Ls3dsMalb Logmdzgmb bomdmoggbro
a00by39@nmgdols oqvgbﬁ‘;j@gb@mbnbm[;nb.wd' 53330600, bgmdgz@mmgds sbggg godsomnemeg-
s, o) bgmdggMnmgds 0d6gdmes 30bmbogmo asbal badsGmmal dabgogzam.

Los@doGMogm asbbomgol sanmmol Lodsfmsmo dgbodmgdgmos dgnzzommb safgmay
dbscgms 3ogm sMhgmmoa badsMomoo, 35dnbsy 3o Bmze dbafmgms ImGnb a@gdmma bgmadgs-
mgds 3Mm393L LooMmdoGMogm asbbormzgal sgomol Logstm bbmngl, dog@msed gb o6 Mbrs
0ymb ImEomymo 36(0b6(303980L BbE3g6G MM aMmgggs. dg35Mom, 3obmbol amMmggss dg-
Lodmgdgmos ogmb Ladobom s o6 5ol sm30mgdgmo ngmb bagHmaedmEmobm. dobgmsegew sdo-
bo, 03 Logomm bgbMoadn mMngg — LasMdaGMmagm gobbomaal saamobs s gomEgdymadol
dgbAmgdal sgomol bodsGmsma — ¢bms aygmb sMmggmmoa. bodnsdsgmm bgmdgzOmmgdol
bogmdzgmdg ImbomBgmgl 8myBg3ms, GMI 3obgabmadobs bgmdgzMmmads yosGomab dsmsmBo-
bmbbydolb gogmagbol godmygbgdoom. Ladysdsgmm bgmdgzMmagdol dgdmbdgdal d53wga nbgmo-
Lob LobedsMmnmma ssEanbs, MM gb aygm m@0gg J39ybab LodsGmmal babobssmdogam, g.0. be-
3Md0GMogm a56bomzal sanmolb badsMommabs (abgmobymo badsMmsmon) s gomogdnmgdal
dgbEmmgdal LodsGonmal (4o@omab badsMmsma). babsdstmmmd 353w 5cbndbs, dombgoszow
03obs M3 bgmdgzMmads o6 sMmgg3ms 0bgmabol LagMmedmEmabm Logstm Bgbmngol dme-
306 360b(30393L, gb 3506(3 96 SLEMMEYIMES, MoEasb onME3gs MMngg Labgmdbogmb Loge-
m bgbfngo. dggasm, LoLdsMmNEME EosEaNbs, MM Ladysdsgmm bymdgzMmgds > oym
dgbEmmgdswo. dobgoszem ndabs, Gm3 dm(393m Logd930 nbgmobob badsMmsma agm asdmbo-
y9bg9dgma Lodmedagmm bgmdgzOmmadobogol. Westacre-ob baddgdg LabsdommEmd os©anbs,
md Lemenda-b 36063030 0bgg g93moygbgds, 3530653 3o Mm(3s bgm3gzMmads o6 Mgamma-
705 0bgmabyyMo bads ool 80b3g930m.135

Jqbadsdnbag, Lemenda-b Bgbol dobgogom, Labsdsmmmmgdds dgbadmgdgmos gosdsmammb
ob Mofn 0356 LosMmdoGMogm aosbyzg@&omgdol sebEmmadady, GmM3gmory sbamobgdlb goe-
©qdmgdolb dgbEmmgdal sanmal o6 LosMdo@Mogm gobbomaal sanmoal LodsGomoal bado-
bom Logamm bgbmngob @ommgggsl.

4. 5L 336>

60bodmgdomg bodmmBnl dmagat 30babl BomImamagbms 080l nernb@Mamgds, o Mo dme-
3060 Logydzmagdo sMbgdmdL 0dabs, BmEgbsg Lobsdsmmmmb dgdmoas Rogmmb bosMdo@Mogm
350564398 0mgdsdo. ucm 3980 yuMomgds 303sbgzomms 3MENR (300D, Moasb gb obamMagsl
y39ms (3030e0dgdmmo Lobgmdbmgmb bogsmm Bgbmngol dmsege® 300b6(30358L; gb oMol Lagm-
»3dmEobm mbgdyg a0 303690 s 3@ 30390 sEagbarma. ghmo dgbgozom, AbgszMolb owgds
bs8z0mo oMol 033 396@0Mgdema bosMdo@Mogm s babadsMmmm 3Mad@§nzsda. dobgos-

% The High Court of Appeal of England, Westacre Investments Inc v. Jugoimport-SDRP Holding Company Ltd.,

APP.L.R. 05/12, 1999, para. 34.
% 0dgg, 3o6. 34-35

39



350 530bd, 33353 bomgmo gobos, MHmMI LosMmdoGMogm GMndybamagdl, sbggg bogombaomyn®
bobodaMmommgdlb bbgowsbbgs doagmds odz0 3MENB(30oLMb s 3ogdomgdnm bLogdggdmab. 3
65d6M3ab 30bobl BomBmaagbs 08al aob3oMm@gds, o9 Mo@ma o6 sMbgdmdl gMmnsbo bobdg-
3o LogHmadmMabm og0l gosabygzg@nlb Lob@gdnlb 3Mod@0zsdn bagsmm babMogal a330L goo-
30mobB0bgdom 3mEg300Lb bagmdgmom sMbgdamo LsRng@agdobs. 83 gobbbgegzgdal dmsgsmo
30dgbgd0 dgx0d90moa 0gbgds Jzgdmon.

30M39m0, bbzosobbgzs onmaboodos aobdsm@ogh 3mEmna0sl bbgomsbbzs aboom. aobbe-
3N0Mgd0m, oo dgzm bbgowsbbgs bgogs Mbws Rsomgsmmb oy oMo Lodmsedagmm bymdgzmy-
mgds 3MmENR300L gobbs3nmmgdnm bodndse. dgmmg, LosMdoGMmogm &Madybomgdn gsobbgss-
0090056 9M3obgmnbash 3@ 30(3900Lb GgzoMmnl LG bsMmEB0m, Mabog nbobo dmombmggb dbsmal-
356, HmM3 5538 30(3Mb 3MONB(300L s@bLdmds. dgbody, LosMdaGMagm GMadnbomagda s bazo-
mbamMa LabadsMmmmgdo, HmMImgdos 0496996 Lbgowsbbgs omMobongool bagMHomsdmmabm
396dm LadoFmmmolb bm@m3gdL, Bngysgamo Lbgswabbgs dgwmgasdoy, oy Ibsmgms s@hgmm badsm-
05l 30abmbals bLosMdo@Mogm gobbomgol sgamals 86 gomgdymadol dgbEmmgdals swao-
mob badosmmsmao. 83 bagzombl, bbgs dbGog, 543L go0s86y39@0 360336gmmds 3mEMe(300L 343~
(3390 bgmdg3mmgdgdol 96/ gosbyzg@0mgdgdals sebobEnmgdmae. dmmm dmsgsmo do-
bgD0 830bs M0l b, H™3 Boz0Mbomy® LabsdsMmmmmmgdl sfgom Lbgssbzs doamds Loscdad-
Fogm g5056y39@0mgdsdn Rofmgzal gomamgdol 30dsfmm, Mabss 8ngysgemo gsbbbggzgdmem go-
©569439@&0mgdsdmg doybgmsegem 0dobs, Mm3 dgbodmgdgmos bogdggdl 3dmbrgom das3bo gofg-
dmgdgdo.

b0bodgdemg bodemddn LogsMmommmm dmbgMbos 0d dmogefn Logydgmgdal gsobbamgs,
09) M 3g8mbzggzod0 dgmdmos s Mo GBoMamgdoo dgdmoas babadsMmmmlb LosGdo@Mogm go-
569y39@&0mgdadn Rofmgzs asabyzg@omagdol (36mdo-smbEmmmadol Lszombolb gosbygzg@obsb.
Mogms, MmI bbgomabbgs onmaboodoob 3563mbodazns 33 Lsgncmbmsb dodsmmgdom dged(s0-
90L Bobssmmgamdgdl smbgdnmb bogBmedmmabm ©agol ao@sbyszg@ob 3Mod@nzedn 3mEma-
(309L056 s M7gdsdn gobbomm Lbgs Loy dzmgdmeb ©s39330Mgdem Logdgqddy.

d00momaMaggns:

mogadgomo o, ,LogHMdmEMabm 3gMdm LadsMmmama®, md., 2012, 167,

(39633999 8.5 »bgA@ETMEbm sGdoGMagn”, md., 2012 23.

Belgian Judicial Code, 2007.

English Arbitration Act, 1996.

German Arbitration Law, 1998.

Italian Code of Civil Procedure, 1942

Netherlands Code of Civil Procedure, 1992.

New York Convention, 1958.

Regulation (EC) No 593/2008 of the European Parliament and of the Council on the law applicable to

contractual obligations, 2008.

10. Swiss Federal Code on Private International Law, 1987.

11. UNCITRAL Model Law, 2006.

12. Auf’'mkolk H., US Punitive Damages Award before German Courts — Time for a New Approach, in:
Freiburg Law Students Journal, Vol. 3, Issue 6, University of Freiburg, Freiburg, 2007, 4.

13. Doraisamy R., AJU v AJT: Drawing the Line for Judicial Intervention in Arbitral Awards, official legal
opinion on AJU v AJT case of DueanneMoriss & Selvam LLP (law firm), 2012, 3-4.

14. Nelson E., The Enforcement of Foreign Arbitral Awards based on Illegal Contracts, in: Lloyd’s Maritime

and Commercial Law Quarterly 2000, Vol.20, Issue 4, 199, 504 — 506, 514, 514, 800.

XA R WD

40



15.

16.

17.

18.

19.
20.

21.

22.

23.
24.

25.

26.

27.

28.

29.

30.

31.

32.
33.
34.

35.
36.
37.

38.
39.
40.

41.
42.

Fawcett J., Carruthers J., Private International Law, 14. Edition, Oxford University Press, Oxford, 2008,
143-146.

Born G., International Commercial Arbitration, Kluwer International, Hague, 2009, 1747-1757, 1770-1773,
2139-2140, 2172-2173, 2186-2193, 2552, 2556-2560, 2572-2578, 2596-2598, 2605-2609, 2613-2616, 2637-
2638, 2827-2863.

Gaillard E., Extent of Court Review of Public Policy, in: New York Law Journal, Oxford University Press
1994, ALM, New York City, 2007, 3.

Born G., International Arbitration: Law and Practice, Kluwer International, Hague, 134-135, 322-325, 327-
328.

Born G., International Commercial Arbitration, Vol. 2, Kluwer International, Hague, 2015, 2573-2575.
Hanotiau B., Satisfying the Burden of Proof: The Viewpoint of a Civil Law Lawyer, in: Arbitration
International 1994, Vol. 10, Issue 3, Oxford University Press, Oxford, 1994 268-269, 804.

Harbst R., Korruption und Andere Ordre Public-Verstde als Einwiande im Schiedsverfahren - Inwieweit
Sind Staatliche Gerichte an Sachverhaltsfeststellungen des Schiedsgerichts Gebunden, Zeitschrift fiir
Shciedsverfahren 2007, Vol. 17, Issue 1, Deutsche Institution fiir Schiedsgerichtsbarkeit, Frankfurt, 26.
Hwang M., Lin K., Corruption in Arbitration: Law and Reality, paper presented at Herbert Smith-SMU
Asian Arbitration Lecture, Singapore, 2011, 26, 30, 33-37, 54-55, 58, 60-62, 66, 70, 76-77.

Leong C.Y., Commentary on AJT v. AJU, Singapore International Arbitration Centre, 2010, 3-4.

Timothy M., An International Arbitration and Corruption: Evolving Standard, in: Transnational Dispute
Management 2004, Vol. 1, Issue 2, 38. 38.

Mayer P., Mandatory Rules of Law in International Arbitration, in: Arbitration International, 1986, Vol. 2,
Issue 4, Oxford University Press, Oxford, 275.

Mcilwarth M., Savage J., International Arbitration and Mediation, A Practical Guide, Kluwer International,
Hague, 2010, 327.

Nicholls C., Timothy D., Bacarese A., Hatchard J., Corruption and Misues of Public Office, 2. edition, Ox-
ford University Press, Oxford, 2011, 310 —311.

Sayed A., Corruption in International Trade and Commercial Arbitration, Kluwer Law International, Hague,
2004, 15, 24, 35, 168-169, 190-230, 271-272, 348-353, 291-421.

Sheppard A., Delaney J., The Effect of Allegations of Corruption of International Arbitration Proceedings,
in Particular in Relation to the Jurisdiction of the Tribunal and the Enforcement of Awards, paper presented
at the 10th International Anti-corruption Conference, October, 2001, Prague, 3-4.

Takahashi K., Jurisdiction to Set Aside a Foreign Arbitral Award, in Particular an Award Based on an Ille-
gal Contract: a Reflection on the Indian Supreme Court’s Decision in Venture Global Engineering, in: Ame-
rican Review of International Arbitration 2008, Vol. 19, Issue 1,183.

UNCITRAL Model Law on International Commercial Arbitration, Explanatory Documentation prepared for
Commonwealth Jurisdictions, The Commonwealth Secretariat, London, 1991, 5.

The Singapore Court of Appeal, SGCA 41, AJU v AJT, 2011.

Street Assoc., LLC v. Mattel, Inc. 128 s. Ct 1396 (U.S. S. Ct. 2008).

World Duty Free, International Centre for Settlement of Investment Disputes Washington (“’ICSID’”), D.C.,
World Duty Free Company Limited v. The Republic of Kenya, ARB/00/7, 2006.

Lesotho Highlands Dev. Auth. v. Impregilo SpA [2006] 1 A.C. 221, at 29 (House of Lords).

ASM Shipping Ltd of India v. TTMI Ltd of England [2005] EWHC 2238 (Comm.) (Q.B.).

HCC Aviation Inc. Group, Inc. v. Employers Reins. Corp., 2005 U.S. Dist. LEXIS 19992 (N.D. Tex. 2005.
Judgement of 3 October 2000 Nejapa Power Company v. CEL, DFT 4P.60/2000, cons. 3a, 19ASA Bull. 796
(Swiss Federal Tribunal).

Lucent Tech ., Inc. v. Tatung Co., 379 F.3d 24, 31 (2d Cir. 2004).

High Regional Court of Bavaria, 4Z Sch 23/02, 2003.

Int’l Transactions Ltd v. Embotelladora Argal Regiomontana, 347 F.3d 589, 594 (5th Cir. 2003), Judgement
of 16 March 2004, 22 ASA Bull. 770, 779 (Swiss Federal Tribunal).

Paris Court of Appeal, No. 2002/60932, SA Thales Air Défense v. Euromissile, 2002.

Karaha Bodas Co. v. Perusahaan Pertambangen Minyak Dan Gas Bumi Negara, 190 F.Supp.2d 936, 945 (S.D.
Tex. 2001).

41



43.

44,
45.

46.

47.

48.
49.
50.

51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.

64.

65.
66.

67.
68.

69.
70.

42

The High Court of Appeal of England, Westacre Investments Inc v Jugoimport-SDRP Holding Company
Ltd., APP.L.R. 05/12, 1999.

Court of Appeal of England, 97/0882 CMSI, Sion Soleimany v Abner Soleimany, 1999.

AAOT Foreign Economic Ass’n (VO) Technostroyexsport v. Intl’l Dev. And Trade Sers. Inc., 139 F.3d 980
(2d Cir.1999).

High Court of Justice, Queen’s Bench Division, Hilmarton Ltd. v. Omnium de Traitment et de Valorisation
S.A, 1999.

High Court of Justice, Queen’s Bench Division, Hilmarton Ltd. v. Omnium de Traitment et de Valorisation
S.A, 1999.

Paris Court of Appeal, Thomson-CSF v Frontier AG, 1999.

Singapore Court of Appeal, CA 47/1999, Peh Teck Quee v Bayerische Landesbank Girozentrale, 1999.
United States Court of Appeals, Second Circuit, 139 F.3d 980, AAOT Foreign Economic Association vo
Technostroyexport v. International Development and Trade Services Inc., 1998.

High Regional Court of Hamburg, 6 U 110/97, 1998.

Paris Court of Appeal, Thomson-CSF v. Frontier AG, 1998.

Swiss Federal Tribunal, Thomson-CSF v Frontier AG, 1997.

ICC Rulings: ICC case No. 7664, Frontier AG v. Brunner Sociede vs Thomson CSF, Final Award, 1996.
Swiss Federal Tribunal, Westacre Investments Inc v Jugoimport-SDRP Holding Company Ltd, 1996.
Westacre Investments Inc. v. Jugoimport — SDPR. Holding Co. Ltd, Arbitral Award, 1994.

Hilmarton Ltd. v. Omnium de Traitment et de Valorisation S.A, 1994.

Paris Court of Appeal, Alsthom Gas Turbines SA v Westman International Ltd, 1993.

Swiss Federal Tribunal, Hilmarton Ltd. v. Omnium de Traitment et de Valorisation S.A, 1990.

ICC Rulings: ICC case No. 5622, 1988 and 1992. French Supreme Court.

Fiat SpA v. Ministry of Fin. And Planning, 1989 U.S. Dist. LEXIS 11995 (S.D.N.Y. 1989).

Unites States Supreme Court, 83-1569, Mitsubushi Motors Corp. v Soler Chrysler-Plymouth Inc, 1985.
United States District Court, C.D. California, CV83-7945, Northrop Corp. v Triad Financial Establishment,
1984.

United States District Court, N.D. New York, 83-CV-529, Swift Indep. Packing Co. v. District Union Local
One, United Food & Commercial Workers International Union, 1983.

Coast Trading Co. v. Pacific Molasses Co., 681 F. 2d 1195, 1198 (9th Cir. 1982).

United States Court of Appeals, Second Circuit, 449 F.2d 106, Cook Industries, Inc. v. C. Itoh & Co.
(America) Inc., 1971.

United States District Court, SD New York., 72 F.Supp. 825, San Carlo Opera Co., Ltd. v. Conley, 1946.
United States Court of Appeals, KB 287, Foster Driscoll and Others, Linday v. Attfield and Another,
Lindsay v Driscoll and Others, 1929.

Coast Trading Co. v. Pacific Molasses Co., 681 F. 2d 1195, 1198 (9th Cir. 1982).
<http://www.williamwpark.com/documents/Why%20Courts%20Review%20Awards.pdf>, 535.



Teo Kvirikashvili*

Court Intervention Limits in Solving the Issue of Recognition-
Enforcement of the Arbitral Award

The main purpose of the present work is to demonstrate main bases for intervention of courts in sol-
ving an issue of recognition-enforcement of the arbitral award. More attention will be paid to corrup-
tion, because it destroys main principles of public order of every civilized state that is firmly proved
and condemned at the international level. In this work there are discussed main bases, when and wit-
hin what limits a court can intervene in the decision of the arbitral court when an issue of recogniti-
on-enforcement of the decision is being solved. The harmonization of different jurisdictions in relati-
on to this issue will decrease contradictions in practice of international conflicts resolution on issues
connected with corruption and other grounds discussed in this article.

Key words: recognition-enforcement, limits of court intervention, arbitral award, corruptive bargain,
mediation agreement, minimal standard of intervention, maximal standard of intervention, intermedi-
ate standard of intervention.

1. Introduction

International arbitration has been an alternative way of international dispute resolution for a long
time. The role and importance of arbitration, as an alternative way of dispute resolution between parties is
gradually increasing. “It can be said without exaggeration, that compared with state courts the advantage of
alternative arbitral award of disputes and conflicts regulation caused from international private relations
(and not only from these relations) is generally acknowledged, especially in the field of international
economic relations, when one party does not confide the other party’s judicial procedures””.' Participants of
the private-law relations always agree that state intervention in their relations, however favorably this
intervention must be, in the point of view of dispute resolution, will not hive such result, as applying to the
alternative way of regulation by them.

In relation to the court proceedings there are lots of advantages of arbitration, such as: the capability
of the parties to comply maximally a dispute resolution procedure with their demands and interests; to
choose arbitrators on the basis of free will considering their qualification and peculiarity of the dispute
subject; flexibility, effectiveness and quickness of the process; inadmissibility of appealing of the arbitral
decision and others.” This latter is affirmed by the finality principle of the arbitral decision, which is a
cornerstone of arbitration, as an institute and the most important value, which makes the above mentioned
rule of dispute resolution more attractive and favorable.?

However in number of circumstances the observance of the finality principle might not be provided
to the end and there will be arisen a risk of disaffirming the arbitral award or declining its recognition and
enforcement. This risk might be arisen, when public order of the country is jeopardized by recognition or
enforcement of the arbitral award. Inadmissibility of breaking of the last one serves to protection of lawful
interests and reinforcement of law and order of the country.4 Accordingly in resolving arbitration disputes
two most important principles might be put on scales, inconsideration of either of them might damage
fundamental interests of a private individual or a state.
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Hence a problematic and actual question is which of them must be preferred to in this or that certain
case, so that the balance between the two fundamental interests will be observed maximally and interests
either of the litigant or of the country of recognition-enforcement not to be damaged, at the same time re-
liability and effectiveness of the arbitration institute not to be affected Because of complexity of the issue,
it is logical that legislation of different countries and even courts belonged to the same jurisdiction have
different approaches in deciding the above mentioned issue; that causes distinguishability and inhomo-
geneity of court practices.’

In practice, many forms might display disturbance of public order, such as, bribing of arbitrators and
partiality; agreements contradicting morality principles or/and interests of the country, namely agreements
concluded because of fraud and corruptive dealings etc.’

In practice when there is displayed the similar circumstance, a dispute might be caused at the stage
of recognition-enforcement of the arbitration award. In such a case there might be two questions of crucial
importance: a) choosing suitable law by courts — it comes from the fact that in legislation of different coun-
tries notions of public order and corruption are represented differently, which will have serious influence
on the final result of the dispute; b) limits of review of the arbitral award by courts — different countries
have different approaches and standards in relation to the limits of courts intervention, more exactly in
relation to permissible evidence at judicial proceeding that might lead to radically different results.’

Therefore, the aim of this work is to study and show how a judge must select suitable law and what
limits will be for court intervention in deciding the issue of recognition-enforcement of arbitral award.
Accordingly, a conclusion will be made in connection with the most suitable and effective standard of court
intervention limits, which will maximally provide balanced protection of two opposite fundamental values
— principles of finality and public order. In order to reach the above-mentioned aim there will be used
comparative law. In the present work, there is discussed and analyzed as legislation of different countries
and court practice, as well as awards of the international arbitration tribunals.

The work consists of introduction, two chapters and conclusion. In the beginning, we are discussing
courts intervention limits at the stage of recognition-enforcement of arbitral awards with positive as well as
negative sides of different standards existed in relation to them and then based on comparative analysis we
are trying to state which of them provides better protection and strengthening of fairness. After that, there
are discussed grounds of reviewing of the arbitral award and finally the issue of comparative law and
problems connected with this process.

2. Standards of Court Intervention Limits in Arbitral Awards

Arbitral tribunal is authorized to quash or refuse to enforce the arbitral award, if one of the grounds
is stated by the international arbitration rules. According to V (2) (b) Article of New York Convention of
1958 on Recognition and Enforcement of Foreign Arbitral Awards and Article 36 (1) of UNCITRAL
model law on international commercial arbitration it is provided that:

» L he recognition or enforcement of the arbitral award will be refused, if the competent authority of
the state, where recognition and enforcement is required, admits that recognition-enforcement of the award
is contrary to the public policy of that country*.®

The same clause is provided by Article 34 (2) (b) (ii) of UNCITRAL model law on international
commercial arbitration, according to which the arbitral award can be quashed, if the award is in conflict
with the public policy of this state. Accordingly, court is authorized to define the character of unlawfulness

Park W., Why Courts Review Arbitral Awards, 2001, 595, <http://www.williamwpark.com/documents/Why%-
20Courts%20Review%20Awards.pdf>, [24.07.2016].
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and decide whether it is reasonable to enforce the award.” In deciding a question of recognition-enforce-
ment of an arbitral award, the following important circumstance should be taken into consideration: internal
tranquility and finality of the arbitral award. There are many opinions connected with these two issues,
which should be foreseen inevitably.

The principle of finality of the arbitral award is reflected in most national and international arbitrati-
on rules.'® This principle clearly reflects the spirit of the international arbitration, for example, dispute reso-
lution without the opportunity of appealing. This principle has several advantages: avoiding discussion all
over again on those grounds, which are already resolved in arbitration, growth of prognostication of dispute
resolution in international arbitration and respect of transnational tribunals.'' On the other hand public po-
licy covers a wide circle of state interests and is separating from the aims of public policy to protect the fi-
nality principle of the arbitral award. For the case under discussion together with finality of the arbitral
award the most important manifestation of public policy is banning of such agreements which contradicts
morality principles or/and public policy, for example, agreements concluded in consequence of fraudulence
and corruptive bargains. So it is clear that national courts are usually compelled to enforce agreements con-
tradicting main interests of the state where the arbitration was made and fundamental moral values. Conse-
quently this will undermine the unity of fair competition and public management.'?

An important question arisen in deciding the issue of recognition-enforcement of an arbitral award is
that whether court must investigate evidences once again or they must rely only on those evidences which
they have already obtained and investigated in the arbitration proceeding. After receiving the arbitration
award the party often denies the award on the ground that he/she got considerable evidence of corruption
after completion of the arbitration proceeding or the tribunal did not properly investigate evidences, which
confirmed corruption. Courts belonged to different jurisdictions have different approaches in deciding the
issue of recognition-enforcement of an arbitral award. Limits of arbitral awards review by courts are the
following: a) minimal standard; b) maximal standard; c) contextual (informational) standard."

2.1. Standards Types
2.1.1. Minimal Standard

Courts guiding with a minimal standard of intervention, are studying and investigating corruption
facts under influence of which arbitral awards are made. In spite of it in some cases it is possible that courts
using the minimal standard of intervention might investigate a question connected with corruption and ac-
cordingly check up again laws and facts connected with the investigation results of the arbitral award."* The
first possible version is when the party declares that the arbitral award was made on the basis of corruption
and produces newly discovered evidence about it; the second version is a mistake made by the Arbitration
Tribunal in using law and the third — fraudulence or compulsion.15 All of them on different examples will
be discussed below.
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First there will be analyzed a case, when courts are stating high-grade incompliance between the in-
vestigations of the Arbitral Tribunal and the awards made basing on them. A good illustration of this im-
portant aspect is case Northrop v. Triad'®, when court is intervening in the arbitral award within minimal
standard.

The American defense company, Northrop Corporation, wanted to sell ammunition and supporting
service to the government of Saudi Arabia.

For these reasons the company made a mediatorial agreement with two Liechtenstein companies,
which were completely possessed by a famous businessman from Saudi Arabia Mr. Adnan Khashogi. A
dispute was arisen because of amount of money which Northrop was asking to pay for the mediatory servi-
ce. Northrop asserted that the award of Saudi Arabia was banning selling ammunition to the government of
Saudi Arabia and accordingly the mediatorial agreement would not be fulfilled. Nevertheless the Arbitrati-
on Tribunal came to the conclusion that despite the order of Saudi Arabia according to California law (sui-
table law) Northrop was enforced to perform the agreement and consequently a decision was made, accor-
ding to which amount of money for the mediatory service should have to be paid. Despite this, Northrop
successfully denied the decision in the United States court, Federal District Appeal Court annulled the deci-
sion of the court of the first instance about disaffirming of the arbitral award. The Appeal Court decided:

. . . A simple mistake made in clarification of Californian law will not be an enough ground for
justifying the refusal about execution of the arbitrators’ decision. Judges should have respect to arbitrators’
decisions on legal questions; legal questions were completely shortened and argumented for arbitrators;
arbitrators deliberated upon the issue very carefully and decided it with an utmost tolerant opinion
submitted in a written form."”

It is obvious that the court relied fully on the evidences found by the arbitration tribunal and did not dis-
cuss again a question of unlawfulness of the mediatory agreement.

Therefore this court decision shows high obligation of observance of the finality principle of the arbitral
awards.

The similar approach of the court was shown in the case of Thomson-CSF v Frontier AG."® The dispute
was connected with the essence of the mediatory agreement governed according to French Law. FrontiernAG
must have acted according to French law in order to sell six frigates to Taiwan for transferring them to Thom-
son-CSF. The parties entered into agreement in 1990, when the government of France in spite of being against
the transaction was obliged to satisfy the solicitation with China on selling frigates. Nevertheless in 1991 the go-
vernment of France legalized the transaction again and did not satisfy the solicitation, after which Thomson-CSF
obtained the right to sign the purchase agreement with Taiwan. After Thomson-CSF had refused to pay for servi-
ce, Frontier AG applied to arbitration in Switzerland. Frontier AG asserted that the aim of the mediatory agree-
ment was to deny the protest of high-ranking Chinese officials basing on legal activities carried out by Mr. Kwan
with the purpose of lobbying. On the contrary Thomson-CSF asserted that Mr. Kwan was involved in corruption
and was acting unlawfully to override a veto of France. In spite of this the arbitration tribunal denied factual cir-
cumstances connected with corruption and took a useful decision for Frontier AG. Thomson-CSF denied the re-
ceived decision because of different reasons in the federal tribunal in Switzerland. Like Northop v. Triad case,
one of the reasons of denying the decision was misusing of the law, namely the criminal code of France bans
making a commercial contract, if it is made under the influence of something. The court in the reasoning remar-
ked that although the legal norm “was used wrongly” and the refusal of the award was well grounded, it was not
sufficient for vacating the arbitral award."

United States District Court, C.D. California, CV83-7945, Northrop Corp. v. Triad Financial Establishment, 1984.
7" Ibid, para. 1269.
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Accordingly, in the two above mentioned cases courts were compelled to intervene in arbitral awards and
elucidate a corresponding law. On the issue Thomson-CSF v Frontier AG court was against reinvestigation of
factual evidences found by the arbitration tribunal. Especially court denied the argument of Thomson-CSF, that
the tribunal based on “the non-existed evidence”, when Mr. Kwan’s action was not creating corruption.*’

Anyway there are general minimal intervention limits. These three confined cases will be discussed ba-
sing on the examples.

First we will discuss a scenario, when a court begins discussing again the investigation results of the arbit-
ral tribunal basing on newly discovered evidence represented by the party. Strength of evidence can be defined
by time or on the basis which of them is newer. The previous evidence might be recognized as inadmissible, be-
cause in hearing of the arbitration issue the evidence was available and a litigant was not able to produce it to the
tribunal.*! Westacre case will be a proper illustration of this question.

Westacre entered into the contractual relations with supporting Federal Government of the Yugoslav So-
cialist Republic (hereinafter - Directorate) and Yugoslav Bank, in relation of which Westacre was participating
as a mediator with Kuwait Government on ammunition commerce. The obligation under the agreement was ful-
filled in Kuwait according to Swiss legislation and the place of the arbitration proceeding was also Switzerland.
After the Directorate had violated the agreement obligations, Westacre applied to arbitration. Directorate decla-
red that Westacre was bribing with Kuwaitis for using their influence with the purpose of making commerce ag-
reements. With this ground the directorate were saying that the agreement was opposed to international public
policy and for this reason were demanding vacating of it. The arbitration tribunal decided that the evidences rep-
resented by them were not important for proving bribing and declined all the claims connected with bribing.22 M
Moreover arbitrators ascertained that according to Swiss law lobbying with own enterprise for making public ag-
reement is not an unlawful action and does not contradict public policy.

The directorate filed a suit in the Federal Court of Switzerland and tried to annul it according to
Swiss law. Litigants connected their suit again with corruption. The Federal Court of Switzerland remarked
that they would be able to ground their argumentation only on facts, which are grounded by the Arbitration
Tribunal and after the claims about bribing have been discussed and denied by the Tribunal, litigants’
demands must be denied in this case too. The court ascertained that there was no ground for appealing and
accordingly did not change the decision.”

At the stage of recognition-enforcement of the award the directorate appealed again the award in in
the Supreme Court of England and later in the appeals court. Basing on the new evidence, which was not
produced in the arbitration proceeding, the directorate announced in written evidence that the mediatory
agreement was fraudulent for giving bribe to Al-Otaibi (mediator) through Westacre. According to them
Westacre was acting as a carrier in order to maintain anonymity of Al-Otaibi and other public officials.
Moreover the directorate declared that witnesses had given false testimony to Westacre for concealing a bribery
fact in the arbitration proceeding. The judge Lord Justice Mantell remarked that a new claim was based on the
facts, which had been known for the plaintiff in the arbitration proceeding and it could have been possible to
produce them before the tribunal 2*

Besides both courts remarked that the award is valid according to the law, which had been chosen by the
parties (Swiss law) and, that the competence of decision-makers — Swiss arbitrators - is also undoubted. With it
the court wanted to emphasize that court can only investigate anew those evidences which are newly evinced.
Accordingly the arbitration award was enforced.”
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A second case of the minimal standard of court intervention is when the arbitration tribunal makes a
mistake in using a law.”® Appeals court case of Singapore AJU v. AJT is an exact example of the special aspect
of the minimal standard intervention. AJU and AJT entered into contractual relations, according to which AJU
was authorized to organize an annual tennis competition in Bangkok during five years. A dispute was arisen and
AJT began arbitration procedure against AJU. Meanwhile AJU submitted an application about fraudulence in
the special prosecutor’s department of Thailand, according to which stated that AJT with a false document had
failed to prove that they had had the right of organizing a competition. According to Thailand law fraudulence is
considered as a compromised crime, while document falsification or using of a false document is not
compromised. It means that the application would have only been finished with criminal proceeding in relation
to fraudulence and not to falsification of the document.

At the following stage of study a file of the case the parties concluded a conciliatory act, according to
which AJT would have to finish the arbitration procedure, if AJU represented the proof that they would
withdraw, dismiss the case or would finish all the criminal cases in Thailand. AJU was also demanded to pay for
conciliatory payment 470 000 US $. AJU performed all their obligations according to the conciliatory act. As a
result of it government agencies of Thailand ceased criminal proceeding on fraudulence and because of the
insufficient evidence about starting criminal proceeding there was not issued a writ based on the document
falsification. Despite it AJT declined the ending of the arbitration proceeding. They declared that AJU had not
fulfilled obligations foreseen by the conciliatory act when there had been the possibility of renewal of the
proceeding connected with document falsification in case of submitting additional evidences.

AJU submitted an application to the arbitration tribunal on finishing the arbitration proceeding with the
ground that the parties would reach the final agreement. On the other hand AJT raised a claim that the agreement
had been invalid, based on compulsion, exorbitant influence and unlawfulness. On making award the arbitrators
envisaged that the both parties’ positions were represented considering advisers. Accordingly AJT must have
known about the fact that ceasing of the criminal proceeding on the document falsification was still in hand of a
public prosecutor and that ceasing of the proceeding was not a guarantee of the investigation completion. The
tribunal also stated that the arbitration agreement was real and accordingly denied both claims and made an
intermediate decision on termination of the arbitration proceeding.

AJT applied to high court for vacating the award on the ground of public policy. They asserted that the
arbitral award was unlawful after it had been made only for one purpose. This purpose was to suppress criminal
proceeding on falsification of the document and corruption was involved in not to issue a writ about starting
criminal prosecution. The court denied the last ground and agreed on the previous on and therefore re-examined
the investigation results of the arbitration tribunal about the authenticity of the arbitration agreement. After
having re-assessed the evidences court came to the conclusion, according to applicable law (Singapore law) and
according to law of the place of performance of obligations (Thailand law) that the arbitration agreement was
unlawful and for this reason annulled the interlocutory award.

At the stage of appealing investigation key questions were: whether the court of the previous instance was
right in re-investigation of evidences connected with the arbitration award and whether the judge came rightly to
the conclusion that the arbitration agreement was unlawful.

The court examined two contradictious approaches of case-law of England: on the one hand, “small-
dosed intervention”, which was used in the case of Westacre and on the other hand, “more-dosed intervention”,
which was used in the case of Soleimany v. Soleimany, when they applied to a two-stage intervention method.
Considering the finality principle of the arbitration award the court preferred the approach used in the case of
Westacre and concluded that the court of the previous instance did not have the right to re-investigate the
evidences, which had been already investigated by the arbitration tribunal. Afterwards the chief judge remarked
that the arbitration tribunal had discussed all the important facts and the court had not been able to re-investigate
or change the evidences investigated by the arbitration tribunal. The court had been entitled to do this only when
there had been made a mistake in using the admissible law.

* " Doraisamy R., AJU v. AJT: Drawing the Line for Judicial Intervention in Arbitral Awards, official legal opinion
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So it became difficult when there was found the difference between the fact statement and conclusion on
applicable legal question. In connection with it the appeals court in the conclusion on a issue of law clarified
what meant a mistake in using a law. If the arbitration tribunal finds that the arbitration agreement was unlawful
according to applicable law and despite it decides that it can be enforced in Singapore on the basis of agreement
performance, which was unlawful according to applicable law that does not contradict to public policy of
Singapore it will be ascertainment of the fact. So according to this scenario the court had the right to intervene
and re-investigate the evidences of the arbitration tribunal in order to correct a mistake made in using a law.?’
From this consideration we can conclude that the second limitation connected with the approach of minimal
standard of intervention is a mistake in the law, which from this example can be defined as ascertainment of the
truth wrongly or the wrong explanation of public policy of the arbitration proceeding place.”®

As opposed to it admitting the agreement to be unlawful is ascertaining the fact, which will not be a
sufficient ground for intervention, unless there is not ,fraudulence, violation of natural law obligations or any
other negative factors"”’

The third limitation of intervention using a minimal standard is those above-mentioned factors, which are
discussed in the case of Thomson-CSF v Frontier AG, when this case after the refusal to annul the arbitration
award on Thomson-CFS’s claim came to the federal tribunal of Switzerland for the second time. The argue was
based on the evidences investigated by French experts, which revealed that a real object of the interlocutory
agreement was to exert influence on the Minister of Foreign Affairs of France in order to discuss again his
declarations connected with commerce.”® Mr. Kwan (mediator) concealed fraudulent machinations had been
governed by French companions of Frontier AG. In spite of this, as it was already mentioned above, Frontier AG
was declaring that Mr. Kwan was acting in order to deny solicitations of Chinese high-rank officials in a lawful
way. So it became clear that Frontier AG had made a fraudulent action in presenting the evidence to the
arbitration tribunal. The court stated that the arbitration tribunal had been misled by a procedural lie, which
consequently had a direct influence on the arbitration award. As a result of it the federal tribunal of Switzerland
annulled the arbitration award and presented the case for discussion first to the arbitration tribunal.

2.1.2 Maximal Standard

The usage of the maximal intervention standard in the arbitration award can be defined as perfect
studying of factual circumstances of evidences investigated by the tribunal and using of the law.*' The main
basis of using this approach by courts is to protect main national values and interests depicted in public
policy.

First, the main approach of intervention in the arbitration award using the maximal standard is inves-
tigation of the evidences again.

The court has the right to assess again factual circumstances of the evidences and to recheck not only
the wrong usage, but also misinterpretation of the law.*? Second, the court might admit that the evidence,
which was accessible in arbitral proceedings, was not submitted to the tribunal by the litigant.”® Third, the
court has “full control” of review of factual circumstances connected with all the applications even if they
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are denied by the arbitration tribunal.** Several issues will be discussed below in order to elucidate special
aspects of using a maximal standard of intervention in the arbitral award.

First of all we will discuss the well known case Thomson-CSF v Frontier AG, which was also dis-
cussed at the stage of enforcement in France by the appeals court of Paris.”> Frontier AG submitted the ar-
bitral award for enforcement in France after the federal tribunal of Switzerland had denied the solicitation
of Thomson-CSF to annul the arbitral award.”® The first instance court of Paris issued an order for enforce-
ment the arbitral award, which was appealed by Thomson-CSF in the appeals court of Paris.

Thomson-CSF ascertained that the evidence submitted by Frontier AG to the arbitration tribunal
was fraudulent and false that was against public policy and on this ground filed a claim with regard to cri-
minal case demanding to investigate fraudulent machinations, in which companions of Frontier-AG were
taking part. The plaintiff also demanded ceasing the proceeding, until the end of the criminal investigati-
on.”” The appeals court of Paris satisfied the demand and issued an order to cease the proceeding immedia-
tely (until disclosing the fraudulent machination), aiming at revealing fraudulence and that did not mean in-
tervention with a minimal standard into factual circumstances of the evidences investigated by the arbitrati-
on tribunal. Besides the court noted that denying of the arbitral award on the ground of the international
public policy was giving the court the legal right to investigate thoroughly the investigation results made by
the arbitration tribunal with neglecting the fact whether the appellant would submit the evidence of proving
fraudulence.*® The court in its argumentation emphasized several times the importance values of public po-
licy and decided that arbitrators were requested to have “capability to assess the factual circumstances and
all the elements of choosing the law, which allowed them to justify especially the application in relation to
the international public rule and define the lawfulness of the agreement on certain ground”.”

The court made the same ground on the issue Alsthom v Westman®, where the parties came into a
mediatory agreement, according to which Westman was obliged to support the auction process of gas turbi-
nes of Althom to obtain the preliminary qualification status for doubtless oil-chemical projects in Iraq, Iran.
After gaining the preliminary qualification status Westman demanded the service payment, but Alsthom
declined to pay. Consequently Westman applied to the arbitration of the International Chamber of Com-
merce. In hearing of the arbitration process Alsthom was asserting that the mediatory agreement was un-
lawful with its intentions and aims considering the fact that the principal aim of this agreement was giving
bribe to high-ranking officials. Despite this the arbitration tribunal made a decision that there had not been
enough evidence for proving unlawfulness of the mediatory agreement and adopted a decision, obliging
Alsthom to pay the service payment.”'

Alsthom changed its name and was renamed European Gast Turbines (to avoid obscureness there
will be used the old name Alsthom), demanded to annul the arbitral award before the appeals court of Paris.
It ascertained that enforcement of the award was against public policy because of two grounds: first, the de-
cision would enforce the agreement, which was disaffirmed and annulled after its main aim had been tran-
sportations based on influence and bribery; second, the arbitral award was based on false counting of ex-
penditures submitted to the arbitration by Westman. To prove its position Alsthom represented new eviden-
ces, which could have been found in the arbitration proceeding, but was not represented to the tribunal. The
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court asserted that the presented evidence was not sufficient for stating the corruptive nature of the agree-
ment and decided that the second ground for vacating the arbitral award was reasonable. Accordingly the
appeals court of Paris annulled the arbitral award on the ground of public policy.*

So the court on this issue was orienting on review of the investigation results of the arbitration tribu-
nal. The judges admitted that they must have had to discuss unlawfulness of the main agreement, which had
already been discussed by the arbitration tribunal. They also obtained new, but not newly manifested evi-
dence, which could have been represented in the arbitration proceeding.

The present analysis shows that courts, which are using a maximal standard of intervention, show
less compulsion to abstain from protecting the finality principle of the arbitral award and is more “solicito-
us for protection of the national values and policy”.*’

A maximal standard of intervention is shared by many European courts, such as, for example, Appeals
Court of Brussels, Appeals Court of Hague, Higher Court of Dusseldorf ** and Federal Court of Germany.* All
of them admit that they are authorized to intervene into the arbitration award according to court rules.

However the latest practice shows that the approach of European courts in relation to the maximal
standard of intervention has changed a bit. Below there will be discussed several issues where courts using
the maximal standard of intervention are declining to use “total control” and accordingly are not adhering
to the de novo principle, in other words are not reviewing anew factual circumstances of the investigation
results of the arbitration tribunal and are not examining rightness of choosing the law. To illustrate this let’s
return to Thomson-CSF v Frontier AG case (which was ceased in 1999), the final arbitral award of which
was made in 2010. In spite of revealing the corruption aim of the agreement, representing falsified docu-
ments and misleading the arbitration tribunal, Frontier AG started proceeding again and tried to enforce the
arbitral award on the ground that the finality principle of the arbitral award would overweigh the values of
public policy. The court denied this argument and refused to enforce it. Nevertheless in its substantiation
court noted that the decision on re-investigation of results of the arbitration tribunal had been made as a re-
sult of procedural fraudulence.*

So in this issue in spite of obtaining the new evidence, the court applied to a minimal standard after
having admitted the existence of falsified documents as one of restrictions of a minimal standard.

Apart from this the attitude of the appeals court of Paris of adhering to the de novo principle was
withdrawing its own decision on the issue S4 Thales Air Défense v. Euromissile case®’, where the court had
made the decision based on public policy on the ground that the arbitral award can be reviewed by de novo
principle and recognition and enforcement ofthis arbitralaward “willviolatethelawful order of France by the
“inadmissible action”, which is the obvious violation of main or fundamental principles.*** Accordingly in
France there was not any longer the unanimous approach in relation to the maximal standard of interventi-
on.

Similarly Courts of Germany in several issues were against using a maximal standard of intervention
into the arbitral award. In the regional Higher Court of Hamburg a litigant denied enforcement of the arbit-
ral award received in Swiss arbitration on the ground that the payable amount according to the agreement

* Hanotiau B., Satisfying the Burden of Proof: The Viewpoint of a Civil Law Lawyer, in: Arbitration International
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was bribe and not the amount paid for service. Despite this the regional Higher Court of Hamburg acknow-
ledged the right of the court, that intervention into the arbitration award was limited in relation to procedu-
ral mistakes and thus it was inadmissible to re-investigate the results of the arbitration tribunal.*’

The same approach was fixed by the regional higher court of Bavaria, which took a decision, that it
is generally banned for the court to change the evidence of the arbitration tribunal for its own evidence and
emphasized the independence of the arbitration and the finality principle of the arbitration award.”

So, in spite of the fact that courts belong to the same jurisdiction, there might be different approac-
hes connected with their intervention into the arbitration award.

2.1.3. Interim Standard

In order to keep the balance of the importance of public policy — on the one hand, for maintaining
the international arbitration award and on the other hand, for suppression of corruption in the international
commerce, in resolving the issue of recognition-enforcement of the arbitral award courts must be guiding
with a contextual standard. The contextual review is a two-stage method of checking the award.”’

A leading model of a two-stage system is offered in case Soleimany v. Soleimany, where English co-
urt after having examined thoroughly the arbitration award received by Beth Din at the enforcement stage,
admitted the discussed questions to be corruption and the main agreement to be unlawful. It is interesting
the opinion of Waller L.J.”* in connection with this case, where he was explaining how the court must study
the arbitration award, which could not state unlawfulness of the agreement presented before the parties. The
court fixed obiter dictum opinion and remarked that for protection of public policy there should have been
used a two-staged system. At the first stage the court should have defined whether a complainant would be
able to submit prima facie evidence and after that would be guiding by the preliminary investigation (full-
scale investigation) in order to see whether the arbitration award was reliable.”

Waller L.J noted that it was not necessary to investigate the case thoroughly at the first stage, becau-
se if the court had examined the case thoroughly from the very beginning, there would have been arisen the
hazard of that harm, for avoidance of which the arbitration is directed”’.>* After the court has stated that the
arbitral award is not reliable, at the second stage the full-scale investigation of unlawfulness will be be-
gun.”

Westacre case can illustrate which factors must be discussed at the first stage in order to define it is
necessary or not to use the second stage (at the second stage a question of lawfulness-unlawfulness of the
final award is stated). Sayed is naming the following factors:

1) Suitable evidence for stating lawfulness-unlawfulness;

2) By what means could the arbitrator reach the unlawful decision;

3) Arbitrators’ competence quality;

4) By what were guiding arbitrators? There will be stated very cautiously how the award was made
by fraudulence, cheating the court or by.>®

*" High Regional Court of Hamburg, 6 U 110/97, 1998.

" High Regional Court of Bavaria, 4Z Sch 23/02, 2003.
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In spite of this judge Waller in Westacre case developed a two-staged system and substantiated, that
unlawfulness could have been revealed even at the first stage. Despite this in the opinion of the other judges
unlawfulness can only been revealed at the second stage. At last judges came to the following conclusion:

First, it was directly represented to the arbitration tribunal that it was a commercial agreement. Se-
cond, arbitrators clearly expressed that the agreement was not unlawful. Third, the arbitrators’ incompeten-
ce was doubtless. And finally it cannot be supposed that there was any unlawfulness in making the award.”’

Accordingly the majority remarked that on Westacre case there had not been the necessity of con-
ducting a full-scale investigation at the second stage even if the two-staged system had been suitable to this
case.

Judge Waller L.J. explained that in deciding unlawfulness of the agreement (on both stages) the co-
urt had had freedom to discuss not only newly revealed circumstance but also the one that had been existed
before, even those submitted to the arbitration tribunal. Such a wide authority on all kinds of evidence po-
ints out the maximal standard of intervention (in relation to the facts of court intervention and law). At the
first stage evidences are not investigated thoroughly, which means considering evidences, investigated by
the tribunal, according to the minimal standard.”® So the contextual intervention standard takes an interim
position between minimal and maximal intervention standards.

2.2. Opinions Connected with Advisability of Standards

It is very important to define which of the above-mentioned approaches is better to protect balance
of two important aspects of public policy — adherence to the finality principle of the international arbitrati-
on award and suppression of corruption in the international commerce.

First of all we will begin our discussion with a minimal standard of intervention, which is greatly ho-
nored in the international arbitration and for protection of the finality principle of the arbitration award. In
spite of the fact that by protection of the finality principle of the arbitration award many issues are honored
and accordingly has many advantages, it is not debatable that the minimal standard of intervention denies
other fundamental principles of public policy, for example, agreements made as a result of corrupt bargai-
ning contradict public policy. For demonstrating weak points of the minimal standards we will take the al-
ready discussed case of Thomson-CSF v Frontier AG. For example, if the French or Swiss court enforced
the arbitral award against Thomson-CSF before the completion of investigation of the criminal case (as we
already know evidences connected with corruption have been revealed by investigation), Frontier AG wo-
uld become unable to pay, after which the enforcement of the arbitral award would become unjustified and
accordingly directed against public policy of France and Switzerland. Besides the results connected with it
would not become abrogative after the impossibility of correction of harm caused to the fundamental prin-
ciples of public policy of both countries.>

Accordingly, by the approach of the minimal standard the party, which managed to make a contract
using bribery, in most cases (a subject of limitation of a minimal standard), will be able to enforce the arbit-
ral award containing corruption.

In contrast to it, the maximal standard denies objectives of public policy for protection of the finality
principle of the arbitration award. It is substantiated correctly that arbitration must not “ignore principles of

7 The High Court of Appeal of England, Westacre Investments Inc v. Jugoimport-SDRP Holding Company Ltd.,
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public policy”.60 Accordingly, the contextual review, which is taking an interim position between the maxi-
mal and minimal standards of intervention, will be a convenient means for maintaining the balance of two
mutually opposed aspects. Below there will be discussed in short the convenience of this opinion.

If the court used the interim standard in Thomson-CSF v Frontier AG case and there were corruption
in the mediatory agreement, it would be revealed anyway. Despite that the investigation of the case at the
first stage is dictated by the basics, it would reveal several features of corruption. Besides the probability of
revealing corruption is increasing at the second stage of the checking up process, which is offered by Wal-
ler L.J. in Westacre case, will have its influence, after “lawfulness nature” has been estimated at the first
stage. As a result of it the court will investigate the evidences thoroughly at the second stage. Thus it is ob-
vious that the interim standard of intervention gives a bigger opportunity of detecting corruption or some
other unlawfulness than using a minimal standard.

On the other hand it is presumable that the first stage of the interim standard will protect the objecti-
ves of public policy in relation to the finality principle of the arbitration award, as at the first stage the evi-
dences are not investigated in the plaintiff’s favor. It means that if the arbitral award lacks reliability becau-
se of the represented evidences and argumentation, the court will investigate the evidences of the arbitrati-
on tribunal fully, which will be a guarantee of the reliable arbitral award.'

Finally I will discuss whether the two-staged checking is effective or not, which is offered by Waller
L.J. in Soleimany v. Soleimany case or in Westacre case, where the judge expressed a special opinion.
Commentators think that the latter has an advantage.®” Excluding of “unlawful nature” at the first stage me-
ans that if arbitration acts according to “the high standard of the arbitrators of the International Chamber of

Commerce”®

and there is no doubt about partiality of the arbitrators, the court will not begin the second
stage and satisfy the award despite the seriousness of unlawfulness. For example the plaintiff in Thomson-
CSF v Frontier AG case declared that Minister of Foreign Affairs of France was involved in a corruptive
machination, but other factors studied at the first stage were balanced rightly. If the approach used in Solei-
many v. Soleimany were suited to this scenario, then the court would not have the right to study the case
fully at the second stage and consequently the agreement containing corruption would not be fulfilled.** On
the contrary to it for protection of the finality principle of the arbitration award the court must enforce the
arbitral award, if factors arisen after the first stage are balanced accurately and there is no serious statement
connected with unlawfulness.

In spite of this the commentators are declaring that Waller L.J. has gone even farther saying that the
court must not consider the evidence submitted to the arbitration tribunal either. In this case Waller L.J.’s
vision is excessively extreme and violates the finality principle of the arbitration award.®

On the contrary the majority thinks that intervention into the arbitral award can be only justified in
case of representing the newly revealed evidence.®

So we can conclude that the interim approach, which allows courts to intervene into the arbitration
award, where there is newer evidence, not inevitably revealed, is the most suitable standard for keeping the
balance of the above-mentioned two aspects.
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3. Possible Cases of the Court Intervention

By the result of the arbitral award one of the parties always remains unsatisfied.”” The arbitral party
does not often agree with the arbitration decision directed against it, does not perform the imposed obligati-
ons and appeals the decision, which was made against it, in a court on this or that ground for the purpose of
vacating the arbitration decision. In the international arbitration law and the national arbitration legislation
there are a number of grounds for vacating the arbitral award. In this chapter there will be discussed those
important grounds, which are given in a UNCITRAL (United Nations Commission on International Trade
Law) model law and shared with the Georgian law on arbitration, namely: partiality of arbitrators, violation
of the procedural rights by arbitrators of the arbitral party and solving a question beyond the arbitrators’
competence. It is also important to discuss a case, when a court is intervening into the arbitration decision,
when it is made basing on corruption or/and fraudulent bargains. Though the latter is not foreseen directly
by UNCITRAL model law and the Georgian law on arbitration, but because of the complicated corrupt si-
tuation in Georgia and its actuality it is important to discuss it.

In UNCITRAL model law grounds for vacating the arbitration decision are strictly limited. Never-
theless in reviewing the arbitration awards states are trying to suit the national legislation to the model law
and decrease the grounds for vacating the arbitration award. Such an approach was favorable for parties;
therefore it was an incitement for them to make international arbitration agreements, as there was no gro-
und or very few grounds for vacating the arbitral award.

The model law does not consider substantive intervention in the arbitration decision, though many
states admit such an approach. Substantive review of the arbitrators’ decision implies various forms of revi-
ew and different rates of intervention. But as it was already noted, because of the problematic nature and
spreading of corruption in Georgian reality and international practice, a special attention was paid to decisi-
ons connected with this question; that is why there were discussed limits of court intervention in decisions
on cases connected with corruption. All these substantive interventions differ fundamentally by the grounds
of the model law. They are connected with correctness of the arbitrators’ final decision, rather than compla-
ints submitted in the process of arbitration.

For the last several decades according to the UNCITRAL model law and also the United States of
America has refused to intervene in the arbitration award with a substantive form. A central element in the
modern international arbitration process is the shortage of grounds of intervention in arbitral decisions.®®

Such approach to the intervention into arbitral awards is envisaged by England, Ireland, China, Aus-
tralia, Singapore, Abu-Dhabi, Libya, Saudi Arabia, Egypt and the United States of America. In addition, in
other legal space courts agree to intervene in those circumstances of the case, on the ground of which the
arbitral award was made and intervene for protecting public policy and with a motive whether the arbitra-
tors exceeded their competence or not.%’

3.1. Recognition-enforcement and Vacatur as Concrete Mechanisms of Court
3.1.1. Partiality of Arbitrators
One of the grounds for refusal of recognition and enforcement of an arbitral award might become the
partiality of arbitrators. On submitting a motion connected with arbitrators’ partiality courts are saying that a

fact of “‘showing arbitrators partially” is a sufficient ground itself; but instead of it there must be “evident par-
tiality”, i.e. an arbitrator must have really done a partial action.”” There are at least three judicial interpretati-
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ons regarding evident partiality: (1) an “appearance of partiality” standard, (2) an “actual partiality” or can be
called interest standard, and (3) a “reasonable impression of partiality” middle-ground standard.

However courts have worked out these three standards there is no common approach for definition of
evident partiality.”'

Most arbitration acts are concretizing what is meant in arbitrators’ partiality. According to Article 12(2)
of UNCITRAL model law “appointment of an arbitrator is possible to be appealed only in case if there are
circumstances causing grounded doubts connected with the arbitrator’s impartiality and independence or if the
arbitrator does not have qualifications agreed by the parties. The party is authorized to decline the arbitrator
appointed by it or the arbitrator, in whose appointment it was participating itself only for the reason which be-
came known for it after the appointment”.

This approach is also shared by other national legislations. According to one of the decisions of the
United States of America an arbitral award must be vacated, “if the interested party confirms that an arbitrator
was partial to any of the parties of the arbitral process”. Analogously according to English Law the adopted
standard of partiality is there, where exists a great probability and the opportunity of partiality”, or “where a
fair and informed supervisor” can conclude that there is “a real opportunity™.”

There are different grounds for revealing arbitrators’ partiality. Compulsory appointment of an arbitra-
tor — this is a case, when an arbitrator does not consider a case in its own discretion, i.e. in this case parties ag-
ree that this or that arbitrator will consider an arbitration dispute but with the ground of making some influen-
ce on the party the arbitrator is forced to conduct case. As a rule courts don’t enforce the arbitral awards adop-
ted in such a way. Financial interest in the dispute — in such a case an arbitrator is interested in the arbitral
award, because as a result of it he/she he expects a financial profit. Current joint work — in such a case an ar-
bitrator and an arbitration party might have labor relations. Preliminary intervention in the dispute - one of the
reasons for grounding of partiality is the preliminary intervention of an arbitrator in the dispute as a corporati-
on official, an advocate or a witness. Domestic or personal relations with the arbitration party — an arbitra-
tor’s relation with an advocate also causes disqualification of the arbitrator. Business relation with the arbitra-
tion party — if the party and the arbitrator have considerable business relations, it will be partiality, but if their
activity is insignificant, it will not be counted as the arbitrator’s partiality. Contact during the arbitration pro-
cess — the party’s independent contact with an arbitrator is banned by many institutional rules and codes of arbit-
rator’s ethics. Appointment of an arbitrator repeatedly by the same party — if an arbitrator is appointed repea-
tedly by the same party or advocate, it might cause a grounded doubt that the arbitrator is partial. Conflict of issu-
es — in this case an arbitrator might have expressed his/her opinion with the current dispute.”

In order to state evident partiality of arbitrators it is necessary to define from where the uncertainty con-
nected with their activities starts. In Commonwealth Coatings Corp. v.Continental Casualty Co. the Supreme
Court in 1968 noted that in this case the Supreme Court was acting in connection with an issue of impartiality,
which is inevitable necessity for any judicial proceeding and is used in an arbitration dispute. In spite of the fact
that the court gave a positive answer to that question, that arbitrators’ impartiality was one of the main grounds
for enforcing an arbitral award, the definition of a partiality standard was not clear anyway.74

In Chapter 3 (Articles 10-15) of UNCITRAL model law there is given in detail a procedure of appointing
of an arbitrator, which will strengthen a question of arbitrators’ impartiality and independence.75 Many legal
systems vacate an arbitral award, if an arbitrator does not meet the relevant standard of impartiality and indepen-
dence. These grounds of vacating an arbitral award are not given word-for-word in Article 34(2) of UNCITRAL
model law or in Article V of the New York Convention, and several arbitration acts contain expressively the
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above-mentioned grounds for vacating an arbitral award. Despite it a plaintiff’s claim in connection with impar-
tiality might be based on Article 34(2)(a)(ii) of the model law, because a partial tribunal denies the opportunity
of the arbitration party to represent his/her case; it may be also based on Article 34(2)(a)(iv) because a partial tri-
bunal is not established according to the agreement of the parties or suitable law; similarly it can be based on
Article 34(2)(b)(2) of the model law, as a partial tribunal violates procedural principles of public policy. Here
must be noted that all the above-mentioned grounds are connected with challenges of arbitrators.

As opposed to UNCITRAL model law the Federal Arbitration Act (FAA) of America contains several
formulations stated by law, which are exactly when an arbitration tribunal concretizing what is meant when an
arbitration tribunal does not meet the main principles of a fairness standard. According to Article 10 of the Fede-
ral Arbitration Act an arbitral award must be vacated, if there was “evident partiality” or arbitrators were guilty
or they misbehaved and as a result of this action the party’s interests were harmed” (Paragraph 10).

Though it is not expressed explicitly in the law that partiality and dependence of arbitrators might become
a ground for vacatur of an arbitration award, almost all the national courts admit the above-mentioned ground for
vacatur of an arbitration award. Impartiality of a tribunal is a central issue of the arbitration process, as in most
legal systems it is admitted that an award made by a partial arbitrator will not be enforced.

Challenge of an arbitration award grounded on partiality of arbitrators might give rise to such issues, as
disclaim a right and/or obstacles to carrying out actions. In many legal systems (including UNCITRAL model
law) partiality can be risen in national courts during the arbitration proceeding, before making an arbitral award.
Moreover, many institutional rules provide for a challenge procedure, by means of which an arbitrator might be
challenged from the arbitration process. In such cases the submitted application will be discussed before making
an arbitral award.”®

If the party fails to challenge an arbitrator on the ground of partiality according to some law or an instituti-
onal mechanism, in spite of the factual ground of the challenge being notified, there will be made a decision to
refuse an application of the party asking for vacating the arbitral decision on the same grounds. In such a case an
arbitration party is appealing the arbitrator’s partiality before making an arbitral award.”’

However there are cases when after receiving the arbitration award the arbitration party discovers facts,

which for him/her would not have been known in advance. These facts are based on arbitrators’ partiality. In
such cases there might be grounds for vacatur of final arbitration award even in those jurisdictions (including
UNCITRAN model law), where challenge of an arbitrator in the course of the arbitration process is a usual pro-
cedure.”
When the party is basing on challenging procedures in the course of the arbitration process, strengthened
at law level and regulated at institutional level, and an arbitrator is not challenged, there will be arisen an obstacle
of carrying it. When court acting on the territory of arbitration refuses an application on the ground that there is
not sufficient evidence for confirming arbitrators’ partiality, this interim application will be persuasive for vaca-
tur the arbitration award.”’

In some legal space (especially in the United States of America) it is impossible to submit an application
connected with an arbitrator’s partiality in course of the arbitration process and the party has only one opportu-
nity to submit it after an arbitration award is made and to demand to vacate the award on the same ground. In
these cases the party should archive and submit his/her application at recognition-enforcement stage of the arbit-
ral award requesting to vacate it.*’
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3.1.2. Violation of Procedural Rights of the Arbitration Process Party by Arbitrators

Vacatur of the arbitration award is possible, if in conducting an arbitration process the arbitration
tribunal did not give the defeated party the opportunity of submitting his/her case properly. According to
Article 34(2)(a)(ii) of UNCITRAL model law an arbitral award can be vacated “if a petitioner was not
informed properly about appointment of an arbitrator or arbitration proceeding or otherwise was restricted
to represent his/her own position”.

Vacatur of an arbitration award depends on the refusal, on what an arbitrator dismisses the arbitration
party to carry out the proper action and give the opportunity to perform procedural issues agreed by the parti-
es. It is a fundamental question that an arbitral award can be vacated because of breaching of imperative legal
norms of suitable law regardless of parties being agreed or not on it. It is also important for the parties to defi-
ne obligatory norms of their arbitration agreement, which they must perform in order to be more guaranteed in
carrying out their rights.®'

The question under discussion concerns whether breaching of a procedural legality standard is a gro-
und of vacating of the arbitral award or not according to the above-mentioned Article and whether local law
of the arbitration proceeding states or not such a standard. Most courts have stated that local standards of a fair
process must be foreseen for vacatur of the arbitral award.*? At the same time most have emphasized that in
local disputes it is not necessary to use local procedural law; the main point is the observance of fundamental
principles of justice.

Guarantees connected with several procedural issues are foreseen by Article 34(2)(a)(ii)of model law:
a) right of equal treatment; b) proper opportunity of representing the case; c¢) being in lawful conditions. These
guarantees are considered to be main grounds for protection of procedural rights.83

Arbitral awards made on the ground of the above-mentioned article and national courts pursuant to this
approach are vacating an arbitral award because of procedural violation of arbitrators. It is especially real
when procedural questions are agreed by the parties. It is autonomy of parties recognized by the international
arbitration and by Article V(1)(d) of New York Convention. There are limited circumstances when the agreed
processual procedures will be admitted so unlawful that it will be considered as violation of procedural norms,
but such case is very rare.

An important question is also respect for discretional rights of arbitrators. In case when parties are lea-
ving carelessly procedural issues, national courts are careful towards the processual procedures passed by the
arbitration tribunal.

Most arbitration regimes demand from the parties to protect their processual rights in the course of the
arbitration process, so that to use it afterwards as a ground of their request of vacatur of the arbitral award.
Many institutional rules demand from the parties in case of violation of their processual rights to report imme-
diately about it; though without it the national court will come to the same result anyway. So courts stated, if
parties fail to submit an application at once, they will have to prove it on demanding vacatur of the arbitration
award.®

It is a mistake of the arbitration tribunal, when the arbitration process is not carried out in compliance
with the procedure agreed by the parties that causes vacatur of the arbitration award. According to Article
34(2)(a)(iv) of UNCITRAL an arbitration award will be vacated, “if the arbitral tribunal or the arbitration pro-
cedure is not in compliance with the agreement of the parties, with the exception of the case when the above--
mentioned agreement is not in compliance with the ordinance of this law or in case of non-existence of such
agreement it was not in compliance with the law.” The similar clause is foreseen by V(1)(d) Article of the
New York Convention and in other arbitration acts. Jurisdictions, which don’t have these questions regulated

81 Born G., International Commercial Arbitration, Vol. 2, Kluwer International, Hague, 2015, 2573-75.
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at a legal level, will review the procedures agreed by the parties according to general principles and if they
find that the processual rights of the party are violated by arbitrators, will vacatur the arbitration award.®

Arbitration agreements sometimes contain the arbitration procedure composed by the parties according
to their needs. Most courts stated that ignoring this agreement by the tribunal might cause vacatur of an arbit-
ral award. On the contrary Swiss courts stated that violation of procedural issues agreed by the parties will not
cause vacatur of an arbitral award.*® This vision is hard to be shared, because, in case of sharing the autonomy
of the parties will be violated.

Most courts demand to consider the importance of the question of violation of procedural rights, in or-
der not to vacate an arbitral award because of violation of an insignificant processual right.*’

Another ground for vacating an arbitral award is also a case, when an arbitral award is not made in a
proper timeframe. According to some arbitral agreements an arbitral award must be made in a limited period
of time rather than it is by an arbitration act. In practice national courts often deny the party’s petition about
vacating of an arbitral award on the ground that the tribunal did not make the decision in the proper terms.*

Finally most courts deny the argumentation that arbitrators made a mistake not having performed the
procedure chosen by the parties with the purpose that there was not chosen the right law. When an arbitrator is
obviously denying conducting an arbitration process according to the chosen law and instead of it applies to
the other legal system, in such a case he/she has a mandate to define the essence of the dispute. In such cases
the subject of court intervention will be the same as in other essential decisions.”

3.1.3. Solution of Questions about Exceeding Limits of Arbitrators’ Competence

According to most legal systems, an arbitral award can be vacated when an arbitrator solves the
existed issue beyond its limits, i.e. beyond the limits of his/her competence. According to Article
34(2)(a)(iii) of UNCITRAL model law an arbitral award can be vacated “if the arbitral award is made on a
dispute, which was not considered by arbitral agreement or concerns an issue, exceeding the limits of the
arbitration agreement, considering that if it is possible to separate issues subjected to arbitration from the
ones, not subjected, an arbitral award will be only vacated in that part, which contains decision on the
issues not subjected to the arbitration”. This ground for vacatur of an arbitral award is also given in Article
V(1)(c) of the New York Convention and is shared in many arbitration acts.”® This ground is directly for
cases, when a real arbitration agreement exists, but issues settled by the tribunal are exceeding the range of
issues considered by the arbitration agreement or exceeding the range of issues represented by the parties to
the tribunal. Disputable is also an issue — when a mistake was made by the arbitration in order to prove
exceeding of the limits of its competence.

The most usual case of vacating of an arbitral award according to Article 34(2)(a)(iii) of UNCITRAL
model law is a case when arbitrators are settling an issue, which was not submitted to them. This case is
referred to as extra petita or ultra petita, issues, not submitted by parties and if such issues are settled by
arbitrators, the awards will be vacated by most national courts.” In spite of it in practice courts are reluctant to
take evidences about exceeding of limits of competence by arbitrators. A disputable question arises for
vacating the arbitral award, when the tribunal is applying those issues or satisfies that requests, which were
not submitted by the parties.92 Doubts about requests submitted by parties are ceased as a rule, depending on
kinds of interpretation made by arbitrators of issues submitted by the parties.
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Courts are negatively disposed especially to adopt arguments connected with misinterpreting of a
norm, ignoring or denying it for carrying out the action, which is directly connected with the agreement made
between the parties; in such a case the arbitration tribunal exceeds its competence limits and court takes a
decision to review those circumstances on the ground of which the arbitral award was taken. The noted case is
not considered as exceeding of the competence limits of arbitrators; it is considered as taking the wrong
arbitral award in carrying out their competence.”

The noted fact became a ground of the arbitral award on Lesotho Highlands Development Authority v.
Impregilo SpA case, where the House of Lords denied an argument that the tribunal had used English Law
instead of the agreement conditions between the parties that was exceeding of the competence limits and
which, according to Paragraph 68 of English Arbitration Act, became a ground for vacating the arbitral award.
Lord Steyn-declared that “in Paragraph 68 there is not meant anywhere that a mistake of the tribunal may be
counted as “the right decision” and there can be the possibility of disputing about the basis of the above-
mentioned article”.”* When the both opinions are right, courts nevertheless don’t admit discussing the mistake
as the exceeding of the competence limits.

The arbitral award will be also vacated, if issues are not considered by the arbitration agreement.
Generally a scope of usage of the arbitration agreement should be discussed in this case.” It is important that
party, which was basing on this ground for vacating of the arbitral award, presented a complaint connected
with using of Law in the course of the arbitration proceeding.

Finally It should be noted that the arbitration tribunal does not consider the issues presented to it (so
called infra petita), the arbitral award can be vacated according to some national lgislation.96

3.2. Arbitration Award Made on Corruption or/and Fraudulent Bargains and Grounds of
Appealing It

It is obvious that fraudulence will cause vacating of an arbitral award according to Article 34(2) of
UNCITRAL model law (and other arbitration legislation). The mode law does not explicitly imply that fra-
udulence might become a ground for vacating of an arbitral award, but the history of its creation makes it
clear that fraudulence might have been admitted as a ground for vacating of an arbitral award (considering
public policy). Similarly arbitration legislation, in which UNCITRAL model law is not foreseen, considers
vacating of an arbitral award on the ground of fraudulence. Even in cases, when this ground is not regulated
at a law level, courts agree on vacating of such arbitration award. This approach is also considered by the
New York Convention for actions to be performed at the stage of recognition of an arbitral award.

Fraudulence in most cases is caused by false testimony of falsified evidence. “False evidence presen-
ted purposefully in the arbitration proceeding means fraudulence”. Courts worked out a proper standard for
vacating of an arbitral award in case of fraudulence. If there is false testimony or its equivalent, an arbitral
award will not be vacated on the ground of fraudulence, if a complainant party in arbitration hearing had
the possibility of denying its opponent’s demands. English courts requested the evidence of intentional fra-
udulence (neither carelessness nor indifference), which had influence on the arbitral award.”’

Arbitration legislation of leading jurisdiction in connection with vacatur of the arbitral award com-
plies with the grounds of denying of recognition-enforcement of decisions, which are foreseen by the New
York Convention.”
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Corruption as a special issue of public policy might be risen by two possible ways at the stage of ta-
king decision: the first - when an arbitration award might be appealed when the award is a result of corrup-
tion, for example, if a corruption act influenced on taking an arbitral award; the second possible scenario is
when the arbitration tribunal does not discuss properly those applications connected with corruption, which
having been raised in the course of the arbitration proceeding.” Both possible cases connected with an ar-
bitral award taken on the ground of corruption will be discussed below.

3.2.1. Appealing of an Arbitration Award Taken on the Ground of Corruption

It is doubtless that in cases, in which arbitrators are receiving pecuniary or non-pecuniary profit in or-
der to take an award in favor of one of the parties, it is admitted that adoption of the award is caused by the
ground of corruption; It is opposed to public policy of all civilized states, i.e. contrast to transnational public
policy.100

There is an international consensus that if an arbitration tribunal is involved in corruption, an arbitral
award will not be enforced in spite of the fact, that corruption has influence or not on the award.'®' But in
practice we face such cases, when the award will be enforced despite the evidences that the tribunal was bri-
bed. In dispute Techno v IDTS' a party was trying to enforce the award in courts of the United States of
America. Before taking the decision IDTS investigated whether the tribunal had been bribed and stated that it
was comparatively easy to bribe arbitrators. After this fact IDTS was still keeping silence and was expecting
the decision of the tribunal. After receiving the unfavorable award IDTS decided to appeal of the arbitral
award at the stage of enforcement on the ground of public policy but the Appeals Court of the United States of
America declined its application and took a decision that in spite of the pre-trial application IDTS did not have
the right to prove its request for vacating the decision on the ground of public policy on the basis of its aware-
ness. Nevertheless the court in this case did not express an opinion connected with the reasonableness of the
application. If the decision had been even lawful, not presenting a complaint means waiving a right and accor-
dingly it would not have been appealed on the ground of public policy.'®

Analogously in 1946 court adopted a decision on San Carlo Opera Co. v. Conley case: when a party is
aware of the facts which might point out partiality of an arbitrator to one of the parties, it must not keep silen-
ce and not present later a complaint connected with the arbitral award with this ground. Its silence means to
refuse to present a complaint.'**

The other court also confirmed that attacking on arbitrators’ qualification is not successful objectively,
when a party has information connected with partiality, but is not producing a complaint until making an
award.'”’

3.2.2. Appealing of Material Law of an Arbitral Award

The main ground of appealing by parties why the arbitration tribunal did not discuss properly the appli-
cations connected with corruption is that they had not agreed on stating the truth or/and explanation of law,
had been carried out by arbitrators for defining the authenticity of the agreement made between the parties.'*
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Particular in Relation to the Jurisdiction of the Tribunal and the Enforcement of Awards, paper presented at the
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There is consensus connected with the issue that if the agreement is unlawful according to the suitable law, it
will be annulled and consequently it will be impossible to perform it.'°” In spite of the connection with corrup-
tion matters the question can be arisen, when the agreement between parties is authentic according to suitable
law, but it might be a subject of: public policy or imperative norms of law of the country of recognition-enfor-
cement, or of law of the obligations performing country or of law of the arbitration proceeding country, accor-
ding to which an agreement might be cancelled and accordingly will not be carried out. So arbitrators and jud-
ges often face such problematical situations, when they have to decide whether the law chosen by the parties
can outweigh the law of country the arbitration proceeding or the law of the obligations performing country.

198 In relation to

This problem would never been arisen when a case concerns bribery of high rank officials.
such corruption cases a civilized state is not tolerant and consequently it is unlikely that the suitable law will
be in conflict with each other, until the authenticity of the agreement concluded between the parties has been
stated.'” Moreover, bribery of high rank public officials and cases connected with such corruption are oppo-
sed to transnational public policy and regardless of the law used by the arbitration tribunal or national court,
there will be stated punishment of the unlawful action and as a result of it complaints of the party involved in-
to corruption connected with the agreement will not be satisfied.'"”

Correspondingly when corruption in disputes is unambiguous, the arbitration tribunal will not be
requested to analyze a conflict of law norms, after the agreement has been announced to be annulled as
being opposed to the transnational public policy.''" In spite of the fact that when disputes are arisen on the
ground of mediatory agreements, which are not admitted to be opposing to transnational public policy,
elucidation of law conflict will be of great importance, when the possibly suitable legislations might have
different approaches in relation to this issue and besides arbitrators and judges are not authorized to vacate
awards without taking into account the law suitable on the ground of public policy.'? Some legal systems
are banning mediatory agreements, which are concluded with the purpose of bribery or by the influence of
high-rank officials, it does not matter the intention or whether a fact of unlawfulness is proved or not."'”* In
contrast to it some jurisdictions support mediatory agreements, if parties do not have an unlawful intention;
there is not a fact of bribery or unlawful influence.'"*

In favor of the autonomy and intention of the parties in most cases it is requested to follow the clause
of the suitable law of the agreement. Regardless of it in some cases the principle of the autonomy of the
parties and the law chosen by them are often outweighed by imperative norms of law of the obligations per-
forming country or of law of the arbitration proceeding country or other principle of public policy. So for
stating the authenticity of the mediatory agreement the discussion of the issue of the chosen law is of cruci-
al importance.

Analysis of the norms conflict must be grounded on disputes arisen from the mediatory agreement,
but all suppositions can also be applicable for the other types of contracts, which can be discussed accor-
ding to their suitable law, but might be in contrast to law of the obligations performing country or to law of
the arbitration proceeding country; however as it was already mentioned before. such a scenario is less pre-
sumable in cases connected with mediatory agreements.
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3.2.2.1 Importance of the Place of Performing Obligation

In most cases parties and their mediatory agreements don’t have any or have inconsiderable connection
with jurisdiction of the chosen law and instead have close connection with the country, where main agreement
obligations were performed.'"® Jurisdiction of some countries foresees the principles of public policy to be
reflected in imperative norms of law of obligations, which might have the preferential influence on the chosen
law, if they have a close connection with a dispute.''® An imperative nature of the obligatory norms can make
them (but is not inevitable) suitable despite the law applicable between the parties.1 7 Whether the law norm
will be admitted imperatively depends on the scope of its usage, nature and goal.'"®

The principle that in some cases imperative norms of the place of performing obligations might have
more force than the law chosen by parties is stated by Rome I'"® regulation, which allows discretional use of
imperative norms of the law of that country “where obligations created from the agreement must be
performed or has been performed”.'*

Analogously according to Article 19 of the International Private Law (“’PILA’’) of 1987, Switzerland,
Law of the country most closely connected with the essence of the case can be applicable, if “it is requested
by legitimate and obviously preferential interests of the party”.121 In using this article in connection with
disputes concerning mediatory services the arbitration tribunals of Switzerland were reluctant to accept the
decision to change law chosen by parties and discuss the mediatory agreements according to it. In most cases
parties are not able to show “their legitimate and obviously preferential interests” in relation to the issue or
that the circumstances connected with a dispute are quite “closely connected” with justice, than that, which is
used by parties.'”> Despite this there is some resistance connected with its usage in the international
arbitration. Nevertheless Courts of Switzerland adopted a decision, according to which there might be used
PILA, when international arbitration disputes are adjudicated in Switzerland, and accordingly Article 187,
which defines that first of all there will be envisaged justice chosen by parties. On the second hand the Federal
Tribunal of Switzerland has remarked several times that for the convincing authenticity the tribunal must
discuss competition law of Europe even when parties have evidently made reference connected with justice
applicable in the agreement.'” So the arbitration tribunals must use Article 187 of PILA as an imperative
norm of law of obligations.

Norms of international private law of England, which are used mainly in all Commonwealth countries
don’t support the principle that in certain cases imperative norms of the place of performing obligations are
more preferable compared to law chosen by parties.'** Nevertheless this principle as an exception was stated
for explanation of lawfulness of the mediatory agreement onFoster v. Driscoll case,' where the agreement
on import of whisky in the United States of America was lawful according to the applicable law (English
law), but norms of imperative law of the place of performing obligations are breached, i.e. law of the United
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States of America. Court stated that intention of the parties to perform an action was unlawful according to
law of the United States of America and consequently was not enforced. Accordingly in using norms of
international private law the arbitration tribunal did not support the mediatory agreement, which had been
made between the parties with the intention to breach anti-bribery law of the place of performing
obligation.'*® Moreover commentators are substantiating that this principle must be spread on those cases,
when only one party intends to act against imperative norms of law of the place of performing obligation. In
such a case the party intends (but not an innocent party) that the agreement will not be performed.127

Hilmarton case®® is a good illustration of approaches of different courts and arbitration tribunals
connected with this issue. Parties concluded a mediatory agreement, according to which Hilmarton had to
draw up building contracts for Omnium de Traitment (OTV) from Algerian government. The main law of the
agreement was Swiss Law and the place of the arbitral proceeding was Geneva. One arbitrator reviewed the
agreement according to Swiss Law, which was chosen by the parties and Algerian Law as Law of the place of
performing obligations. A dispute arose after OTV, for profit of which Hilmarton had concluded the
agreement, was requesting to pay a certain sum of money for service, stipulated by the mediatory contract.
OTV was substantiated that the agreement was unlawful, was breaching public policy of Algeria and
accordingly it should have been vacated. Despite that Swiss Law does not ban commercial agreements made
by influence, unless there is stated a bribery act, the agreement will be authentic. The arbitration tribunal
accepted application of OTV connected with unlawfulness with the ground that the agreement was unlawful
according to Law of the place of performing obligations, it would breach moral principles of Switzerland and
as a result would not be performed; in spite of this fact the Federal tribunal of Switzerland invalidated the
decision on the ground that Algerian Law was very liberal, was breaching the autonomy principle of parties,
while according to Swiss Law the agreement was authentic, if parties did not intend to act unlawfully.'?

The second arbitration tribunal, which was created after the agreement had been invalidated, found that
the agreement was enforceable and issued an order for OTV obliging it to pay Hilmarton for performing the
obligation. As a result of it Hilmarton requested enforcement of the arbitral award in High Court of England,
where OTV carried out a cross-action and appealed the decision on the same ground — that the agreement
between the parties was unlawful according to Law of the place of performing obligations and accordingly
was in contrast to public policy to Algeria. High Court of England enforced the award in spite of the judge’s
acknowledgement that the arbitration tribunal of England recognized that the same dispute might have been
settled otherwise. Similar to Foster v. Driscoll case, by denying of Hilmarton’s application, according to
which the parties intended to perform the agreement in the country, where it was banned, mediatory
agreements might have played a crucial role."

Based on the above-mentioned reasons we can conclude that norms of the international private law
used by an arbitration tribunal or national courts plays a crucial role in defining whether imperative norms of
the Law of the place of performing obligations can outweigh the Law chosen by the parties. It is doubtless
that if using of imperative law norms is denied, law chosen by the parties will have influence on the
agreement. On the other hand, imperative norms, which are banning mediatory agreements, will make Article
19 of PILA start acting, while in countries of general law there is more probability that imperative norms will
be acting according to Foster v. Driscoll rule. Despite this, before Foster v. Driscoll rule has its juridical
influence the intention of the parties must be discussed by all means, especially if they have chosen law with
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1999.

129
130

64



only one intention — to avoid restrictions of public policy of the country, which is most closely connected with
the dispute. Then the Law chosen by them will be outweighed by the law of the place of performing
obligations. This principle is stated in Peh Teck Quee v Bayerische Landesbank Girozentrale "' case, where
the complainants were requesting the agreement to be recognized as unlawful according to the law of the
place of performing obligations (Malaysian Law) in spite of the fact that according to Singapore Law the
agreement should have been regulated according to the Law chosen by the parties. In this case court
concluded that the parties had had good reasons for choosing Singapore Law and accordingly did not have
intention to avoid regulating acts of Malaysian Law. Hence Law chosen by the parties was taken into account,
but court was outright in its substantiation and noted that the intention of the parties had played a decisive role
in defining the authenticity of the agreement

Thus unconscientiousness of the parties can be discussed as a ground of declaring mediatory
agreements as invalidated according to law, which is most closely connected with the dispute. As opposed to
this it should be noted that according to Rome I regulation a human element of the agreement is non-essential.
Commentators think that legislators wanted to restrict the bad intention of the parties — avoiding of law of the
place of performing obligations."** It means that the mediatory agreement of the parties will be declared by
courts and arbitration tribunals as juridically invalidated, if the main agreement obligations are performed in
the country, which bans such services in this country.

3.2.2.2 Importance of the Arbitration Proceeding Place

For stating the authenticity of the mediatory agreement tribunals should consider Law of the place of
the arbitration proceeding and define whether the agreement breaches or not fundamental principles of public
policy. Law of of the place of the arbitration proceeding can be used, if fundamental moral principles are
violated or if the agreement is closely connected with the place of the arbitration proceeding.'**

In Soleimany (the ‘father’’) v. Soleimany (the “’son’’)">* case a dispute arose between father and son,
which concerned an agreement on carpets-smuggling from Iran. The arbitration proceeding was conducted in
London by Beth Din - a Jewish high-rank official using Law of Israel "** - which acknowledged that actions
had been unlawful and opposed to Law of Iran. Nevertheless the decision was performed on the ground that
these facts were not significant according to Law of Israel, which was a suitable law for the agreement and
according to which any confirmed unlawfulness would not have influence on the rights of the parties. After
the arbitration award was made the son applied to court for assessment it. The judge issued an order to
suspend the assessment and enforcement of the arbitration award, but at the same time father had the right of
applying to invalidate the order for 14 days. Father applied to the Appeals Court of England requesting to
suspend the enforcement and asked to cancel the order. Father’s motion was successful and the Appeals Court
of England refused the enforcement of the award, because it was breaching the fundamental principles of
public policy. In this case the agreement was also unlawful according to law of Iran (Law of the place of
performing obligations), but principles of public policy of England were breached so obviously, that it was
sufficient for not enforcing the decision, despite the suitable law and Law of the place of performing
obligations."*® So the agreement would have been invalidated, if it had been lawful by Law of Iran.

The Law of the place of the arbitral proceeding can be changed for law chosen by the parties even
when the agreement concluded between the parties is breaching public policy of the arbitral proceeding, but it
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must not be fundamental violation of the moral principles. So violation of the law might be domestic and it is
not necessary to be international. However in this public policy both - Law of the place of the arbitral
proceeding and Law of the place of performing obligations must be violated. On the basis of the mediatory
agreement the complainant would have had to renew the agreement by using the influence of high-rank
officials of Qatar. After checking up the mediatory agreement Court of England stated that it was against law
of the both countries, i.e. Law of the place of the arbitral proceeding (English Law) and Law of the place of
performing obligations (Qatar Law). Then court noted that despite that the agreement did not violate the main
principles of public policy, yet it would not be enforced, as public policy of both countries was violated. As a
result court stated that the mediatory agreement had not been enforceable. Despite that in the given case
English Law was suitable for the mediatory agreement, on Westacre case the court stated that Lemenda-
principle is again used even when the agreement is not regulated according to English Law."*’

Accordingly, Lemenda principle courts might invalidate or refuse enforcement of the arbitral award
which encourages breaching of public policy of Law of the place of the arbitral proceeding or Law of the
place of performing obligations.

5. Conclusion

The main objective of the present work was to illustrate main grounds of court intervention into the
arbitration award. More attention was paid to corruption, as it undermines the basic principles of public po-
licy of every civilized state; it is reprimanded at the international level. On the one hand condemnation is
really implemented in arbitration and court practice. On the other research clarified that arbitration tribu-
nals, as well as national courts have different approaches to cases connected with corruption. The aim of
this work was to explain why there is not a united system in the practice of the international dispute resolu-
tion system considering of public policy protection in dealing with disputes on the ground of corruption.
The main reasons will be summarized below.

First, different jurisdictions are explaining corruption differently. They have different visions especi-
ally about whether a mediatory agreement can be considered as a special example of corruption. Second,
arbitration tribunals differ from each other with a standard of evidential burden, which they are requiring
from a party to produce in order to prove a corruption fact. Third, arbitration tribunals and national courts
using International private law norms of different jurisdictions are leading to different results if Law chosen
by parties is outweighed by Law of the place of the arbitral proceeding or Law of the place of performing
obligations. On the other hand this issue has a decisive importance for enforcement of corruption contai-
ning agreements or/and decisions. The final reason of it is that national courts have different approaches in
relation to the scope of intervention into an arbitral award, because of which we have different decisions in
spite of the fact that parties might have similar circumstances.

In the present work it was presumably managed to discuss those main grounds when and to what ex-
tent court can intervene into the arbitral award in deciding the issue of recognition-enforcement of the deci-
sion. It is doubtless that harmonization of different jurisdictions in relation to this issue will decrease con-
tradictions existed in practice of international disputes resolution on matters connected with corruption and
other grounds discussed in the work
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Teo Kvirikashvili’

The Nature of Investor-State Arbitration Dispute and its Role in the
Interpretation of Bilateral Investment Agreement Provision

Bilateral international investment agreements are the main driving force of international investment
law. Depending on the complexity of investment relations, the dispute often arises between the fore-
ign investor and the host state. In this case the most effective dispute resolution mechanism is an in-
ternational arbitration. The challenge of the dispute is the vague provisions of the investment agree-
ment, based on which the dispute should be resolved. Therefore, within the arbitration competence
will be the interpretation of the provision. In this case the greatest difficulty is the scope of discretio-
nary powers of the tribunal, as it may not exceed the competence of the state and has to protect the
foreign investor's interests properly. Through the presented article is demonstrated the nature of the
Investor-State Investment Arbitration Dispute and the role of the Arbitration Tribunal in the interpre-
tation of the Bilateral Investment Agreement Provisions.

Key words: investment agreements, interpretation of investment treaties, investor-state arbitration
dispute, role of arbitration tribunal.

1. Introduction

In the last decades, the importance of investment and their regulatory provisions has increased the
interest towards international investment law. Today, investing requires a complex approach and its regula-
tion cannot be fully implemented within one particular direction of international or national order.”® Inter-
national investment agreements are an effective mechanism for regulating complex investment relations.
The latter is particularly effective when a bilateral investment agreement is signed between two States
which regulates an investment relationship between the Contracting States. Based on the theoretical and
practical grounds it is approved, that bilateral investment agreements are guarantees for foreign direct in-
vestment in developing countries.”’ However, their overall regulation is a major challenge for international
investment law. It is difficult to find a balance between protecting the investor's rights and the state's regu-
latory function.

As arule, the state interferes with the establishment of appropriate regulations in the activities of the
investor. But it is difficult to raise the degree of transparency and foreseeability of the regulatory norms of
investment law. This is especially important because through the foreseeable and unvague norms is increa-
sing trustworthiness to the investment environment. This creates an excellent opportunity for investors to
foresee future perspectives.”® In order to achieve this, it is necessary to interpret international investment
agreements, which is one of the main problematic and topical issues that remains in the hands of the inter-
national arbitration tribunal while resolving disputes between the foreign investor and the host state. In this
case, arbitration tribunal's discretion involves finding the appropriate balance for interpreting the legal pro-
vision in order to avoid the interference in the state competence. It is because that the tribunal is somewhat
similar to the “’creator’’ of provision and as rights of the investor should be protected. Present article expla-
ins about the arbitration tribunal in which cases and in what extant interferes in the interpretation of the in-
vestment legal provisions which is shown with several examples.

The present work describes the nature of dispute between the state and foreign investor through the
international arbitration and the role of the arbitration tribunal in the interpretation of the investment legal
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provision. To illustrate these clearly further are given existing approaches about some principles of in-
vestment treaties and problematic circumstances about the interpretation.

2. An Investment Arbitration Dispute between the Investor and the Host State

The current investment regime offers many international rights to the investor, but does not require
any obligations from the investor. Bilateral investment treaties provide direct foreign investments in the de-
veloping countries and reinforce the investment environment, underline the stability of the country and wel-
I-being of the investor. However, on the other hand, investors rights are not properly protected, which cau-
ses disputes between the state and the investor.”’

Foreign investors who carry out direct investments, usually stay for a long time in the host state and
are supported by the state. In such case negotiation is favorable for dispute resolution, but it is not often
successful. In this case, foreign investors often rely on local courts, which are not always an effective met-
hod to resolve the dispute. The risk of this particularly exists in developing countries because of the follo-
wing possible reasons: inefficient qualification of the judges in respect of such specific disputes, extended
processes in time, the less familiarity of investor regarding the procedural issues of host country, the partia-
lity of the judge in investment dispute between state and foreign investor, sovereign immunity of the state
in relation to lawsuit of the investor or at least to the enforcement mechanisms.*’

To avoid above-mentioned risks arbitration is considered as one of the most flexible and convenient
mechanism to resolve international business disputes. Therefore, nowadays almost all investment treaties
provide dispute mechanisms through the arbitration between investor and state. Only a small amount of
bilateral investment treaties does not consider dispute settlement through the arbitration process.”’ As a
rule, dispute settlement through the arbitration depends on the mutual consent of the parties, but the most
common feature of modern investment arbitration is that in case of dispute the arbitration proceedings are
held despite the investor's will. This implies that there is no arbitration agreement between the parties about
the commencement of the arbitration proceedings. Such approach has been extended in bilateral investment
treaties. That is, in case of dispute between host state and foreign investor the arbitration tribunal will be
guided with the provisions of international investment agreement concluded between the host state and
home-country of foreign investor.

The mechanism represents new standard for investor’s protection. The main positive aspect of this
mechanism is the security of the investor, i.e. the guarantee that his rights are protected. In addition, it
should also be emphasized that the latter does not imply that the arbitration decision will be made in favor
of the investor.” Nowadays, Investor-state arbitration disputes based on an investment agreement are one
of the most common areas in terms of state control.** Indeed, the consideration of arbitration as a dispute
settlement mechanism between investor and state by bilateral investment treaties is a key opportunity for
the following: to enforce a legal provision, to establish a free investment environment and to provide a
favorable investment climate.
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3. The Role of Arbitration Tribunal in the Interpretation of Bilateral Investment Agreement
Provision

According to the United Nations report dated on May, 2018 more than three thousand investment ag-
reements are in force.”* Many of them contain obscure conditions that give to arbitrationtribunal insuffici-
ent guidelines and leave the states undefended to an unintended interpretation. Many investment treaties
contain extensive standards and vague provisions that allow arbitration tribunals to resolve disputes related
to the investment treaty with full discretion. This discrepancy leads to unpredictable interpretations, becau-
se various arbitrators may come to different conclusions about identical facts. In a broader definition of sta-
te obligations by the arbitrators, the States may find it interpreted more in favor of investor which was not
state’s intention at the time of treaty conclusion. Also, the problem is the absence of unified understanding
of the conditions of international investment treaties that negatively impact the diversity of decisions made
by the arbitration tribunals. Herewith, important is the correct distribution of responsibility between state
and arbitration tribunals while interpreting international investment agreements because of the following:
Governments are guided in the interests of their citizens in interpretation of treaties and arbitrators in accor-
dance with the delegated authority which has been transmitted in the case of a specific case.

From the above-mentioned, it is indisputable that the arbitrator's discretionary authority is of great
importance in regulating the legal conflict. It is crucial as tribunal decides it will take or not responsibility
of provision interpretation, which will influence the final decision content. There are many reasons why is
the problem to give to arbitration the discretion for the interpretation of provisions. For example, the fluent
knowledge of language is important because the arbitrator may not be able to accurately reflect the desired
result because of the language barrier. In addition, the arbitrator may not be properly qualified and experi-
enced, which lead to a probability of interpreting legal provision in an inappropriate way. The vaguer the
provision is, the higher the degree of arbitrator’s freedom is and therefore the responsibility itself*

From the above-mentioned, it is clear how complex is the interpretation of the investment legal norm
and how big the arbitration tribunal’s responsibility is to find the golden intermediate in the process of in-
terpretation so that the state’s and investor's interests should be balanced.

3.1. The Existing Approaches about the Interpretation of Bilateral Investment Treaty
Provisions

International treaties play a central role in the system of states’ international law, but in spite of this
nowadays knowledge is less about the approaches of interpretation of international treaties. Controversy
arises when the states have different approaches about the interpretation of treaties. But it is also worth to
mention, that the States’ treaties have different contents and objectives.36 The development of investment
law has led to questioning the existence of executive power of legal bodies. Investment tribunals have dec-
reased the power of states as governments often not only lose their authority, but they also in many cases
are represented as defendants in foreign courts.”” Therefore, they can not be represented in the arbitration
proceedings as the interpreter of the norm, as this will lead to the inequality of the parties in the arbitration
process. This will be caused by the fact that the state may clarify the provision in its favor, which will in-
fringe the rights of foreign investors and will result in incompetence of the arbitration decision.

** Recent Developments in International Investment Regime, International Investment Agreements Issues Notes,
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Arbitration decisions are often the subject of discussion because of inadequate, extensive or narrow
interpretations of treaty provisions. The arbitration tribunals criticize the decisions taken by each other as
the tribunals interpret provisions outside the scope than it is intended by the states. One of the main obstac-
les to this is that there is no precedence of an international commercial arbitration decisions and there is no
hierarchy between arbitration tribunals. Treaties define identical rights regardless of its variety, what crea-
tes possibility of precedent development in international investment arbitration. Even if the formulation of
the provision differs from one another, the purpose and promotion of investment are the same in every tre-
aty. Professor Stephen Schill notes that the decisions made by the arbitration tribunal should be uniform
and consistent and not different and fragmented.

Making various controversial arbitration decisions on the same facts cause the dissatisfaction of ex-
perts. Professor Susan Franck suggests to divide inconsistent decisions in three directions: 1. The cases
with the same factual circumstances, the Parties are related to each other and have similar investment
rights; 2. Cases contained similar commercial factual circumstances and similar investment rights; 3. Cases
in which different parties participate and have different commercial factual circumstances, but have the sa-
me investment rights.

Specialists believe that the absence of the interpretation standards of investment treaties lead to con-
flicting arbitration decisions. This problem is caused by subjective approach of arbitrators. Professor Sorna-
raja notes that arbitrators' have two approaches. In his opinion, some arbitrators preferred subjective appro-
ach, while others chose a neutral approach when making decisions. The ones who are in favor of neutral
approach explain the terms of investment treaties widely. Sornaraja has emphasized another tendency of ar-
bitrators' approach. According to his observations, arbitrators take into consideration the views expressed
by the lawyers what are based on the content of the treaty and not on the intention of the states which they
had at the time of treaty conclusion.

Van Harten also expresses its position on arbitrators' interpretation methods in commercial arbitrati-
on. In his opinion, arbitrators are more likely to use the theory of private law in commercial arbitration rat-
her than the principles that are more relevant to public law. In addition, he criticizes the approach according
to which the investor's protection is the main goal of the investor-state arbitration dispute system as it con-
tradicts democratic principles and the ability of the state to exercise discretionary power.”®

According to some experts, the provisions of investment treaties are interpreted as "the original goal
of the norm is not considered.~ Professor Sornarajah has studied the norms of the various treaties and con-
cluded that the arbitration tribunal's interpretations are beyond the scope of their real content. For example,
he criticized the arbitration tribunal in the interpretation of Most-Favored Treatment® given in case Emilio
Augustin Mafezzini v. The Kingdom of Spain® and noted that the provision by the tribunal is widely inter-
preted and it is beyond the scope of the norms defined by the States. Similarly, the definition of Fair and
Equitable Treatment”' is broadly defined.

In contrast to this, other specialists believe that the narrow definition of a Fair and Equitable Treat-
ment cannot be fully compatible with the approaches of Vienna Convention on Contract Law** about the
interpretation of legal norms. E.i., the common content of the provision is the basis for correct interpretati-
on.*” The latter implies that in case of investment arbitration, the decision should be made according to the
interests of the investor and the intentions of the state.

38
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International investment arbitration decisions made by arbitrator Michael Reisman is a clear example
of this approach. For the sake of example may be named two cases AG Fraport Airport Services Worldwi-
de v.Philippines** and GAMI Investment Inc. v. Mexico.* In both arbitration decisions are considered as the
legal system of the respondent states as well as the principles of conventional international law and the in-
vestor's interests for protecting their investments. In case AG Fraport Airport Services Worldwide v. Philip-
pines clearly and in case of GAMI Investment Inc. v. Mexico is implicitly acknowledged the main political
basis of the state liability regime in the International Investment Law. In this is implied the respect to the
host state justice without damaging foreign investments.*®

It is also problematic to explain the concept of investment, namely, the phrases that are formulated
as follows: "all disputes related to investment* or "any legal dispute related to investment~. In recent times,
arbitration tribunals often interpret the concept of investment and imply in them various assets and transac-
tions. The Tribunals interpreted an investment at the time of interpretation bilateral investment treaties
which covered construction agreements, agreements on loan, shares, debt obligations and property transfer-
red to State. It is also interesting that the assets are divided into categories, as there are different opinions
about whether or not the following ones may be considered as an investment a) Pre-investment expenses;
B) possession of shares; C) indirect ownership.*’

From the above-mentioned is sheer in how many ways treaty provisions may be interpreted which
influences the result of final decision. Arbitration tribunal has huge responsibility, because its creativity in
the interpretation of investment provision will lead to significant contribution to the improvement and de-
velopment of state's investment law.

3.2. Institutional Arbitration Body and its Role in the Interpretation of Bilateral Investment
Treaty Provision

Depending on the complexity of the investment arbitration, institutional arbitrations are more favo-
rable for investors than Ad Hoc arbitration.”® Ad hoc tribunals are criticized for lesser availability to acco-
untable, transparent and democratic processes in comparison to permanent arbitration tribunals. This is not
a fair, independent and balanced approach to resolve the investment dispute. Specialists express the opinion
that the arbitration decisions regarding the interpretation of investment treaties can be solved by establis-
hing a new international court by which will be reviewed the enforceability of the arbitration decisions.

Investor-state arbitration disputes point out that its existence is essential because the state guarantees
more the fulfillment of liabilities. Through the existing mechanism the balance could be maintained betwe-
en the state sovereignty and investment rights.*’

Therefore, we conclude that because of the arbitration nature as it does not belong to any legal
system is undoubtedly difficult and perhaps impossible to develop a precedent by Ad hoc tribunal decisi-
ons. As a result of this institutional investment arbitration will create more favorable consequences in the
creation of common standards in investment arbitration.

* International Center for Settlement of Investment Disputes, dated 16 August, 2007, Case Fraport AG Frankfurt
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4. Conclusion

The majority of modern bilateral investment treaties provide the provision about the settlement of a
dispute. According to this the foreign investor is entitled to present a claim to international arbitration tribu-
nal against e host state in respect of the obligations undertaken by the investment treaty.” It can be said that
the international arbitration is the most convenient mechanism between the foreign investor and the state.
But the problem arises when the provision of investment contract is vague and the arbitration tribunal beco-
mes the interpreter of provision.

In the present case, the main problem is the maintenance of balance, on the one hand, the overriding
of the state discretion and, on the other hand, the fair protection of the foreign investor's interests. Further-
more, there is no precedent or universally recognized standards for the interpretation of provision, which
would not allow the arbitration for greater discrepancy and would give the possibility to make decisions in
a systematic way. It is also evident from the present work that the State is a party in the arbitration dispute
which excludes participation in the provision interpratation in order not to be infringed the interests of the
foreign investor and not to be an investor in an unequal position.

From above-mentioned, we come to the conclusion that the arbitrator's responsibility, qualification
and experience is of great importance in making fair decisions. These are decisive to balance the tribunal
interests of the parties and not toexercised with excessive discretionary powers in the interpretation of the
provision that will lead to the invasion of the state competence.

With the the increase of investment arbitration popularity will continue the increasement of the ar-
bitration decisions’ number, which refers to the same standards of protection and of the same or similar is-
sues considered by bilateral or multilateral investment treaties. They in turn will further increase the impor-
tance and the contribution of the tribunals in the interpretation of investment treaty's vague and incomplete
norms.
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Tamta Mamaiashvili*

The Function of the Judge in Concluding of Civil Case with Settlement and the

Results Achieved by Settlement

Settlement, as the basis for concluding of the civil case, is carried out within the court and, consequ-
ently, represents the judicial settlement. The initiator of successful settlement is a judge, who shall be in-
volved in the process with the status of “the third passive party” and undertake important function like
settlement of disputing parties. The term ‘judge’ is a universal notion, however, following from the ob-
ligations, imposed on the judge in the process of settlement, it is appropriate to introduce the term “jud-
ge-arbitrator”, which exactly expresses the status of the judge in the process of settlement. Judges-ar-
bitrators must be interested in creating the relevant environment and conditions for settlement in the co-
urt room, manage to focus the parties on common objective of settlement, obtain comprehensive under-
standing of the subject of dispute and interests of the disputing parties, which shall become the pre-con-
dition for successful settlement.

Conclude of the dispute by settlement actually means its resolution, ensures conflict regulation, which is
productive resolution of a dispute for the disputing parties as well as for the judicial system. The main
basis of conclude of the dispute by settlement is a free will of the parties and the goal of obtaining of the
desired result, where conflict regulation, restoration of justice occurs, long disputes are avoided, trust
towards the court increases and, besides, the attitude of judges towards settlement changes. Conclude of
civil proceedings by settlement brings real result for the disputing parties, which is expressed in mutual
satisfaction of the rights and requirements, envisaged by the subject of dispute.

Key Words: settlement, proceedings, judge, judge-arbitrator, mediator, qualification of the judge, com-
petence of the judge, functions of the judge, settlement process, settlement result.

1. Introduction

Any legal event arises following from the need. The need of settlement in civil procedural law is

conditioned by public relations and legal regulation mechanisms.

Litigation, as a rule, is related to long and complex process. Settlement conculde the disagreement

between the parties with maximum consideration of the will of the parties and in a lawful way.
»Concluding of case by settlement is no less important form of completion of litigation than making
decision on the case. On the contrary, they have equal ranking, in some cases settlement is even better
alternative." However, only under one the sole condition, that the purpose of offering settlement is not
casing of the judge’s workload, but fair settlement of the conflict,” related to the subject of dispute between

the parties®.
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Doctor of Law, Ivane Javakhishvili Tbilisi State University.

Otis L., Alternative Dispute Resolution: Judicial Mediation, The early settlement of disputes and the role of
Judges, 1 European Conference of Judges, Proceedings, organized be the Council of Europe in co-operation with
the Consultative Council of European judges (CCJE), Strasburg, 24 and 25 November 2003, 70, With further
reference to: Goldberg S. B., Sander F. E., & Rogers N. H., Dispute Resolution: Negotiation, Mediation, and
Other Processes, 3™ ed., Boston: Little, Brown & Company, 1996, 1; Miller J. R., Alternative Dispute Resolution
(ADR): A Public Procurement Best Practice that has Global Application, 21-23 September, 2006, 653.

There is great difference of opinions on the terms — “conflict” and “dispute”. The meaning of the above-
mentioned terms is diverse. Some authors take them for synonyms and make parallel between the meanings of
legal dispute and conflict. The court does not differ these terms. And conflict experts often see the difference
between these two terms. The term “conflict” is used for definition of dispute, existing between two or more
persons, whereas use of the term “dispute” is appropriate for denoting of “legal conflict”. According to this
approach, the court settles the dispute and not the conflict, which form the basis for this dispute. Compare: Ervasti
K., Conflicts before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies in Law, 1999-
2012, 191. see. e.g. Abel R. L., A Comparative Theory of Dispute Institutions in Society, Law & Society Review
1974, 227; Aubert V., Rettens sosiale funksjon, Oslo 1976, 172, Sandole D. J. D., Paradigms, Theories and



The purpose of implementation of justice in regard to civil cases is to regulate and eliminate the
conflict, existing in public relations, so that the parties to public relations are able to enjoy rights without
hindering, establish stable public relations and stable civil turnover under favorable and desired conditions.
One of the best legal ways for achievement of the above-mentioned goal is settlement between the parties.

Concluding of civil proceedings with settlement is the dispositional power, granted by the law. It, on
the one hand, is a bargain, obtained on the basis of demonstration of free will and agreement of the parties,
and, on the other hand, is an act of settlement, approved by the court on the basis of control of lawfulness,
which terminates the existing litigation in the court.

Resolution of the dispute, emerged between the parties, by settlement was always considered and is
presently considered the best way of resolution of this dispute. It is mentioned in foreign researches that qu-
ite big percentage share of the cases, existing in the court, doesn’t reach the litigation process,’ as on the
last minute (before starting litigation) it becomes possible to conclude the case by settlement. Nowadays ar-
rangement of pre-trial meetings and use of mechanisms for settlement of dispute by alternative method is a
kind of predecessor for settlement, consequently, the number of courtroom-door dispositions increase, ha-
ving positive impact on perception of settlement.’

It is the obligation of the court to take all measures, provided by the law, for settlement of the parti-
es.® Judge shall always try to conclude the case by settlment. The role and the function of the judge in the
above-mentioned process is equally important in proper selection of the ways of achievement of settlement,
direction of settlement process, regulation of the process and approval of settlement conditions. For the pur-
pose of full-value implementation of the above mentioned, the judge shall be equipped with the knowledge
of procedural norms, high qualification of the lawyer and the skills, which will assist him/her in settlement.

The public figure — Ilia Chavchavadze — mentioned: ,,Local resident shall trust the judge-arbitrator.
To obtain this trust, knowledge of law is not as necessary, as the knowledge of thinking of people, customs
and ways of people, in one word, knowledge of everything that surrounds local life in general and, besides,

man shall have quick wit, honest nature and faultless life*.”

Metaphors in Conflict and Conflict Resolution: Coherence or Confusion? in Conflict Resolution Theory and
Practice. Integration and Application (eds. Sandole D.J.D., Merwe H. V. D), Manchester, 1993, 7; Burgess H.,
Burgess G. M., Encyclopedia of Conflict Resolution, Santa Barbara, California, 1997, 74-75; In legal literature
“dispute” is also defined as unresolved conflict. Byrne R., Clancy A., Flaherty P., Diop sa Gh., Leane E., Ni
Chaoimh G., Ni Dhrisceoil V, O‘Grady J., O ‘Mahony C., Staunton C., Diop sa Gh., Alternative Dispute Re-
solution, Consultation Paper, Law Reform, Copyright Law Reform Commission, 2008, 9.

Lutringhouse P., Methodology of Making Decision on Civil Case, Bakuriani, October 18-21, 2007, 133 (In
Georgian).

Mnookin R. H., Negotiation, Settlement and the Contingent Fee, DePaul University, University Libraries, DePaul
Law Review, Vol. 47, Issue 2, 1998: Symposium — Contingency Free, Financing of Litigation in America, Article
8, 1998, 364, With further reference: all automobile insurance claims, the majority settle before any court filing,
and most of those suits that are brought to trial settle before any jury verdict. see. Franklin M. A. et al., Accidents,
Money and The Law: A Study of the Economics of Personal Injury Litigation, 61 Colum. L. Rev. 1, 1961, 10-11;
Galanter M., Reading the Landscape of Disputes: What We Know and Don't Know (and Think We Know) About
Our Allegedly Contentious and Litigious Society, 31 Ucla L. Rev. 4, 1983, 27; Laurence H.R., Settled out of
Court, 1970 (discussing how the law on a day-to-day basis revolves around settlement and not trial); Trubek D.
M., Litigation Research Project: Final Report(reporting on a nationwide study of civil cases and discussing the
frequency of litigation, costs and lawyers' activities). 1983; Settlement also occurs in some 80% or 90% of
criminal matters in almost every American jurisdiction in the form of "plea bargaining. See Alschuler A.W., The
Prosecutor's Role in Plea Bargaining, 36 U. CHi. L. Rev., 50, 1968, 50; Galanter, supra, at 27. Similarly, some
75% or more of all administrative proceedings end in agreements rather than trials. Robinson G. O., Gellhorn E.,
The Administrative Process, 1974, 523; Woll P., Informal Administrative Adjudication: Summary of Findings, 7
Ucla L. Rev, 436, 1960, 437.

Baar C., The Myth of Settlement, Paper Prepared for delivery at the Annual Meeting of the Law and Society
Association, Chicago, Illinois, 1999, 2; Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in
Finland, Scandinavian Studies In Law, 1999-2012, 193.

6 Articles 205 and 218 (3) of the CPCG (In Georgian).

Grigalashvili N., Accompanying Spirit, newspaper “24 Hours”, published on April 20, 2010.
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The impact of settlement on civil litigation is unambiguously positive for the disputing parties, as
well as for the court. In this case, each action of the judge shall be directed towards searching for correct,
lawful ways of dispute resolution. Each step of the judge shall be made on highly professional level, with
greatest responsibility and for specific purpose. ,,Being judge is primarily a huge responsibility. Two deter-
mining factors shall exist in the judge’s mind: his internal desire — to be worthy judge and high sense of
responsibility. Judge shall have the sense of justice and, above all, shall not make inexcusable mistake*.®

Settlement has become particularly actual after 2007, when amendments were made to Civil Proce-
dural Code of Georgia (hereinafter — CPCG) for the purpose of efficient utilization of the institute of settle-
ment in tractive.” In particular, settlement was given legal designation for the purpose of conclusion of civil
litigation, which was expressed in refinement and extension of functions of the court and judge.

The First Rule of the Code of Judicial Ethics of California defined that the integrity and independen-
ce of the court depends on how bravely and unbiasedly the judges act. For maintenance of the public trust
in unbiasedness of the court, each judge shall fulfill obligations. Otherwise, the trust of public towards the
court weakens and causes damage to judicial system.10

As a result of judicial reform, number of good deeds were done, but if the independence of the cen-
tral person, heading the system of judicial authority — judge — is not be ensured, it will be impossible to spe-
ak about the success of the reform."" It is just the independent, highly professional and qualified judge, who
shall ensure conclusion of litigation with settlement, which will have substantial impact on judicial system
and stability of public relations in general.

2. Status of the Judge in Settlement Process
2.1. Judge, as an Arbitrator

,INobody is born as a judge. Person acquired the skills, characteristic for this profession during years.
For the beginning, it is his education, personal features, the ability of independent thinking, honesty, objec-
tivity that matters.«'?

The term ,;judge” is universal for all circles of judicial authority and, in general for legal space.
According to the definition, judge is a person, who is constitutionally granted the power to exercise justice
and shall fulfill his obligations on professional basis."® Primarily, judge is a person, who exercises justice
on behalf of the state.'* | Since the day of appointment in this position, judge shall know that only the law is

supreme for him*."”

Shavliashvili G., City Court Will Become Available and Efficient for Citizen, Supreme Court of Georgia, Journal
“Martlmsajuleba” (“Justice”), Nel, Thilisi, 2006, 66 (In Georgian).

The Law of Georgia On Introduction of Amendments and Additions into the Civil Procedural Code of Georgia“
Ne 5669, approved on December 28, 2007 (In Georgian).

Henley V., Indifference towards Fulfillment of Judge’s Obligations and its results, “Court Independence and
Judge’s Profession”, 27/28 September, Tbilisi, 2013, 29 (In Georgian).

Ghibradze D., Relieving Judges and Distribution of Cases,* Court Independence and Judge’s Profession”, Tbilisi,
27/28 September, 2013, 49 (In Georgian).

Kublashvili K., I will be the First Defender of Honest and Unbiased Judges, Supreme Court of Georgia, Journal
“Martlmsajuleba” (“Justice”), Ne 1, Tbilisi, 2006, 11 (In Georgian).

Tezelishvili S., Legal Encyclopedia, Tbilisi, 2008, 376 (In Georgian).

In details, Liluashvili T., Liluashvili G., Khrustal V., Dzlierishvili Z., Civil Procedural Law, Part I, Tbilisi, 2014,
40-45 (In Georgian).

See the Code of Judicial Ethics of Georgia, Resolution Ne 6 dated June 23, 2001 of the Conference of Judges of
Georgia, Comments to the Code of Judicial Ethics of Georgia, Article 17, <http://www.ujg.ge>, [01.07.2019].



Judge is different by his activities and personal features.' ,In all countries, judge is different from
his fellow citizens at certain extent. Principality, honesty, objectivity, decency, unbiasedness — these are the
main features, which all judges shall have.*"’

Georgian judicial system is oriented towards high qualification, competence, culture and education
of a judge, as ,,only highly professional and highly educated judge can be entrusted with implementation of
justice.“'®

Following from the circumstance that the judge is the initiator of conclusion of case with settlement
and the person, directing the settlement process, his status in settlement process is different. The term ,,jud-
ge- arbitrator*,'” in its literal meaning, suits the status of the judge, who assists the parties in concusion of
proceedings with settlement for the purpose of conclusion of proceedings, the best way.” . The institution
of judge- arbitrator* emerged in the end of the 14th century in England and was widely spread.”’ In Swit-
zerland, the so-called Sxhneverfahren has great tradition; it almost always precedes beginning of litigation
and achieves quite good results. This procedure implies the effort of the parties to achieve conciliation with
the help of judge- arbitrator (Friedensrichter).

Georgia legal space does not know the term ,,judge - arbitrator* in the above- mentioned context. To
denote the judge, implementing the functions of judge- arbitrator, legislator uses the term ,,magistrate jud-
ge* — and puts cardinally different legal face on it.”* Under present circumstances, ,,magistrate® (,,magistra-
te judge®) and ,,arbitrator (,,judge- arbitrator*) are mostly identical notions, synonyms, or, in other cases,
different sides of one medal.”*

In some countries, according to the name, only magistrates® institute and the relevant courts exist
(Zealand, Sweden, India, etc.) and in more countries, according to the name, only settlement courts (judges)
exist (Russia, Italy, Greece, Belgium, Israel, Turkey, etc.); and in some countries (Malta, Canada, Malaysi-
a, England) they exist in combined (both) forms.*

The ,,priority and main objective of the judge- arbitrator is settle of the parties and, thus, resolution
of conflict as quickly as possible, with the minimum expenses of time, energy and funds, i.e. achievement
of maximum effect (result) with maximum ,,procedural economy* (!) — of course, mainly from quantitative
M Viewpoint.“% It is not difficult to notice, that the term ,,arbitrator, primarily, indicates to the priority ob-
jective and tasks (or method) of activities of such court (judge), which are directed towards settle of the
parties, which, as a rule, implies their settlement and de-escalation-settlement of conflict through it*.?’

Following from the above judgment it is clear, that the status of ,,judge- arbitrator* best fits the jud-
ge, who exerts best efforts for the parties to compete the case with settlement.

Cratsley J. C., Judges and Settlement, So Little Regulation with So Machar Stake Judicial Mediation and Settlement,
Dispute Re-solution Magazine, Published by The American Bar Association Section of Dispute Resolution, Vol.17,
Ne3, Magazine, Editor: Chip Stewart Texas Christian University Fort Worth TX, Spring 2011, 4.

Kublashvili K., 1 will be the First Defender of Honest and Unbiased Judges, Supreme Court of Georgia, Journal
“Martlmsajuleba”, (“Justice™), Nel, Tbilisi, 2006, 11 (In Georgian). Pogonowski P., Role of Judges and Party-
autonomy in Settlement in Litigation, John Paul II Catholic University of Lublin, — Ol Pan, 2008, 153.

' Liluashvili T, Liluashvili G., Khrustal V., Dzlierishvili Z., Civil Procedural Law, Part I, Tbilisi, 2014, 14 (In
Georgian).

Justice of the Peace. See Gabisonia I, Jury, Magistrate Courts and Conciliation Courts, Tbilisi, 2008, 350 (In
Georgian).

One of the obligations of the judge is to assist the parties in conciliation. In this case, the role of judge, as conciliator
and its importance for efficiency of justice is underlined. See the Issues of Ethics of Legal Professions (American
Bar Association, the Rule of Law initiative), Washington, 2009, 105.

See Gabisonia I., Jury, Magistrate Courts and Conciliation Courts, Tbilisi, 2008, 342 (In Georgian).

Tsertsvadze G., Mediation, Alternative Dispute Resolution Form (General Overview), Tbilisi, 2010, 127 (In
Georgian). With further reference to: Kumpan C., Bauer C., Mediation in der Schweiz, in: Hopt K., J., Steffek F.,
Mediation, Rechtsvergleich, Regelungen, “Mohr Siebeck”, Tiibingen, 2008, 87.

3 Article 13 (2) and Article 14 of CPCG (In Georgian).

' Gabisonia I, Jury, Magistrate Courts and Conciliation Courts, Tbilisi, 2008, 98 (In Georgian).

* Ibid, 102.

* " Gabisonia I, Jury, Magistrate Courts and Conciliation Courts, Tbilisi, 2008, 109 (In Georgian).
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2.2. Judge, as a Mediator

For centuries, judges were regarded as experts in jurisprudence and law controllers (the same applies
to them nowadays). It is a paradox, but judges often have difficulties in mediation process. They often have
to give up their broad powers, legal behavior, unity of diplomatic habits and ability to convince. It is also
paradoxical that big group of mediators of the world are staffed by the resigned judges.*®

Like judge, mediator appears in the role of mediator. Mediation is support and facilitation of negoti-
ation process, as a process of structural negotiation with participation of professional mediator.”’

,Mediator is a person, who, in the process of direction of mediation process, assists parties to outline
their interests, come to the ways of resolution of the problem, provides alternative ways of dispute resoluti-
on to the parties, however, he is not limited to this function only“.** Mediator is the third party, equipped
with special knowledge, who helps the parties in proper direction of negotiation process.

It could be mentioned that mediation is not a ,,profession®. Mediator may not have legal education,
but be equipped with negotiation skills, which, in its turn, shall be enhanced by the methods of law,
psychology, sociology, etc. Often, mediators are lawyers, notaries and judges.31

Mediator cannot be the third person, who is interested in the outcome of the case or depends on eit-
her party to mediation process. It is mediators* rule that in the process of implementation of mediation, the
mediator’” shall be internally ,,empty*, he shall not have any personal relation with the parties.”

Equalization of qualification and professionalism of a judge and mediator is difficult.* However,
whether the judge or the mediator leads the negotiation process, concluding of the case with settlement is
still the opportunity and privilege of the parties.”

The judge’s being in the role of arbitrator was subject to dispute and judgment years ago (USA). Part
of judges considered that their participation in settlement process compromised their activities as they were
appointed as judges and not as arbitrators (or mediators). Many judges mentioned that it was additional,
labor-consuming function for them. Consequently, part of judges didn‘t get involved in settlement process,
entrusting this function to lawyers,36 who, in their turn, considered that the judge’s involvement in
settlement process would bring legal results to the both disputing parties.’’

In spite of the above-mentioned judges often demonstrated mediators® features and approaches in
settlement process.”® In particular, they arranged separate meeting with the parties and their lawyers, observed

28

" Certilman S. A., Judges as Mediators: Retaining Neutrality and Avoiding the Trap of Social Engineering, 2007, 24.

In details, see Tsertsvadze G., Mediation, Alternative Dispute Resolution Form (General Overview), Thbilisi, 2010, 34
(In Georgian). With further reference to: Nunn P., Time is Money: Strategies to Ensure a Speady Resolution in:
ADR in Asia Solutions for Business, Euromoney Publications, Hong Kong, 2005, 19.

Code of Professional Ethics of Mediators, Article 3. See Tsertsvadze G., Prospects of Legal Regulation of Mediation
in Georgia, National Center for Alternative Dispute Resolution, Tbilisi, 2013, 262-264 (In Georgian).

In details, see Tsertsvadze G., Mediation, Alternative Dispute Resolution Form, Tbilisi, 2010, Chapter VI, 218 (In
Georgian).

“Term mediate is derived from the latin word mediare’ which means to be in the middle”. Byrne R., Clancy A,
Flaherty P., Diop sa GH , Leane E., Ni Chaoimh G., Ni Dhrisceoil V, O ‘Grady J., O ‘Mahony C., Staunton C., Diop
sa GH, Alternative Dispute Resolution, Consultation Paper, Law Reform, Copyright Law Reform Commission,
2008, 19.

See Kokhreidze L., Legal Aspects of Judicial Mediation, Journal “Martlmsajuleba da Kanoni” (“Justice and Law”),
Ne 4(39)’13, Thilisi, 2013, 22. With further reference: Lukianova O.V., Melnichenko R.G., The Fundamentals of
Legal Conflictology and Mediation, Guide, Volgograd, 2011, 69.

Except the case, if we, as an exception, disregard settlementory properties, which are necessary for settlement
process.

Crane S. G., Judge Settlements versus Mediated Settlements, Dispute Resolution Magazine, 2011, 22.

Lawyers are able to convince the clients to make decision on settlement. And it can be achieved by creation of
primary expectation of settlement, preparation of clients for productive negotiations and offering the settlement.
Robbennolt J. K., Attorneys, Apologies and Settlement Nagotiation, Harv. Neg. L. Rev., 2008, 34.

Wall J. A. Jr., Rude D. E., Judges Role in Settlement: Opinions from Missouri Judges and Attorneys, Journal of
Dispute Resolution, Missouri School of Law Scholarship Repository, 1988, 3, <http://scholarship.law.mis-
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from 2005-2008, International, November 2009/January 2010, 85.
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confidentiality, investigated non-financial aspects of dispute, repeatedly offered settlement to the parties for
purpose of dispute resolution. Although judge often does not have conciliatory skills, characteristic for mediator,
he actively uses his experience and personal properties.” It is not disputable that judge has all resources for
direction of settlement process, stimulate it and finally, conclude the case by settlement.*

3. Qualification of Judge in Settlement Process
3.1. The Fundamentals of Judge’s Qualification

“It is known that even the most ideal judicial system will not give the result, if the court corps is not
staffed with highly qualified judges”.*'

»The judge’s profession is prestigious in all countries, including Georgia, but it is related to huge
work and responsibility. The judge has to implement his activities in the framework of the existing legisla-
tion, at the same time, he, as a citizen, is limited in his day-by-day activities and personal life. Although he,
as the member of society, shall not be isolated from the society, he has to behave in compliance with the
Code of Ethics of Judges in his everyday life.*?

Independence of judges is the central element of judicial independence. ,,The Code of Judicial Ethics
repeated fundamental principles of implementation of justice, as the judge’s actions shall comply with the
law and only independent, impregnable judge is able to correctly use and apply law*.* Consequently, the
interests of formation of court, as independent authority, require ensuring of judge’s independence, suppor-
ted by the law. The main expression of judge’s independence is that nobody has the rights to interfere in
judge’s activities during consideration- making decision on specific cases by him.**

However, there exists another understanding: independence is not granted to the judge as a privilege,
but as the possibility of fulfillment of rights and obligations, imposed by the Constitution. Moreover, it is a
kind of personal property of a judge, which he shall maintain and develop (or, even lose) for ensuring of the
above-mentioned purpose.*

The methods of judicial activities are not formulated anywhere in the law, they are not mandatory either.
It is the result of judicial practice.*® Judicial system depends on high qualification and professionalism of judges,
as only such judge can be entrusted with implementation of justice. Judge’s activities are based on significant
principles, including: independence, unbiasedness, honesty, observance of ethic norm, equality, competence and
diligence," as well as professional, social and personal competences.*®

,Principles of Independence of Court* determine classification, selection procedure and training of jud-
ges and rules, that ,.the person, selected as judges, shall be persons with dignity and capabilities with the relevant

* Cratsley J. C., Judicial Ethics and Judicial Settlement Practices, Time for Two Strangers to Meet, Dispute Reso-

lution Magazine, 2005, 16.

O Tbid, 17.

' Liluashvili T., Civil Procedural Law, 2" ed., Tbilisi, 2005, 14 (In Georgian).

# Code of Judicial Ethics of Georgia, adopted by the Resolution Ne6 dated June 23 2001 of the Conference of
Judges of Georgia. Comments to the Code of Judicial Ethics of Georgia, Article 1, <http://www.ujg.ge>,
[01.07.2019].

“ Ibid. Article 4, <http://www.ujg.ge>, [30.06.2016].

¥ Liluashvili T., Khrustal V., Comments to the Civil Procedural Code of Georgia, Thbilisi, 2007, 11-12 (In
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Hearing, Conversations on Settlement and Peaceful Dispute Resolution; Lutringhause P., Methodology of
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“Bangalore Principles of Judicial Conduct” and its comments, Tbilisi, 2015, 219.

¥ Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., Relations in the Court Meeting
Room, Communicational and Legal Aspects of Meeting Management, Settlement of Parties, Supreme Court of
Georgia, Thbilisi, 2010, 8-9 (In Georgian).
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training and qualification in the sphere of law (p. 10)“.*’ Besides, judge shall be equipped with objective criteria
like honesty and ability, and, most importantly, he shall have internal state of independence granted by the law
(predisposal of independence), which forms the basis of the basis for implementation of justice.”

In accordance with the requirements and privileges, provided by Georgian (and not only Georgian)
legislation, judge has judge’s immunity,”' which, on the one hand, protects him and on the other hand, imposes
obligations. Judge’s immunity plays significant role in justice and, this, in independence of judicial power.”> The
right to the independent court is the right, based on people’s interest and belongs to people. The purpose of
judge’s immunity is to protect and ensure interest of the society to have independent court.”

Civil proceedings are based on the principle of dispositionality and competition. Consequently, imple-
mentation of civil proceedings shall not be taken as implementation of norms, specified in CPCG. Although the
parties are authorized to dispose the subject of dispute on the basis of right and apply to the methods of fight (fol-
lowing from dispositionality), court has the leading position during the process, as it is the representative of the
state authority, which the parties obey. The actions of the parties are directed towards giving providing
beginning and basis to the court’s activities for making the relevant decision.™

3.2. Professionalism of Judge

»Judge, primarily, is required to respect the law and, independently, properly apply and execute the
law in his judicial activities“,”> however, the judge, working with civil cases, can fulfill his tasks and
obligations only if he possesses personal and specific professional properties, which imply fundamental
knowledge of legislation and certain life experience.

Qualification and professionalism of judge, on the one hand, requires high-level knowledge of legis-
lation, and, on the other hand, implies judge’s ability to implement his activities within his competences,
through proper communication and skills. The judge shall establish certain communication with entrusted
people and manage the hearing so that the parties find their own selves within their legal dispute.57

Majority of lawyers thinks that only consistent, fundamental, objective and rational decision-maker
can lead proceedings towards settlement. However, many factors prove the circumstance that recently
psychological influence on decision-making process increases more and more.”® And settlement, on the one

¥ “Basjc Principles on Court’s Independence”, Vol. 2, Tbilisi, 1999, 67.

" Liluashvili T., Liluashvili G., Khrustal V., Dzlierishvili Z., Civil Procedural Law, Part I, Thilisi, 2014, 21 (In

Georgian).
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hand, is an important legal measure and on the other hand, is the process with psychological loading,59 re-
quiring from judge highly professional independence.”

Judge shall implement judicial power with dignity, unselfishly and in unbiased manner.®’ While ma-
king decision, the judge’s opinion shall not fluctuate under political, social, party’s interest, social impact
or impact of other relation, or under the fear of criticism.”

Judge’s professionalism implies that in the course of implementation of judicial duties, the judge
shall be free from any preliminarily created or obsessive idea, opinion, superstition or disposition. He shall
avoid such behavior (mimics, expression, gesturing, etc.) which will be perceived by the participants of the
process as preliminary created or obsessive opinion.”® For the judge to implement justice, serve to the rule
of law and ensure maximum protection of the parties’ interests, he shall be equipped with various skills and
competences.

Judge is the guarantor or supremacy of rule and law, which, primarily, is based on the greatest perso-
nal (judicial), moral responsibility and further — on the implementation of judicial power. In particular, ,,the
judge shall be devoted to the law, judge’s oath and duty, in the course of implementation of justice — the
guarantor of supremacy of rule and law*.**

The judge shall preserve the prestige of justice and not behave in the manner, inappropriate for the
authority of the court and title of the judge.®® The judge, in the course of implementation of justice, is inde-
pendent and makes decision only in compliance with the law, universally recognized principles and norms

of international law.®
4. Judge’s Competence in Settlement Process

The judge plays the greatest role in directing and regulation of settlement process.®” The judge shall
be equipped not only with the knowledge of procedural norm, but the skills, which are necessary for proper
fulfillment of judicial duty.®®

5 Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., Relations in the Court Meeting

Room, Communicational and Legal Aspects of Meeting Management, Conciliation of Parties, Supreme Court of

Georgia, Tbilisi, 2010, 27 (In Georgian).

Todua M., Kurdadze Sh., The Peculiarities of Decision- Making on Civil Cases of Certain Category, Association

of Judges of Georgia, Tbilisi, 2005, 80 (In Georgian).

' See Code of Judicial Ethics of Georgia, adopted by the Resolution Ne6 dated June 23 2001 of the Conference of
Judges of Georgia. Comments to the Code of Judicial Ethics of Georgia, Article 12 (In Georgian).

 Ibid, Article 13.

® Ibid, Article 14.

% Code of Judicial Ethics of Georgia, adopted dy the Resolution Ne6 dated June 23 2001 of the Conference of
Judges of Georgia. Comments to the Code of Judicial Ethics of Georgia, Article 4 (In Georgian).

% See ibid, Article 6.

5 See Code of Judicial Ethics of Georgia, adopted by the Resolution Ne6 dated June 23 2001 of the Conference of

Judges of Georgia. Comments to the Code of Judicial Ethics of Georgia, Article 11 (In Georgian).

Settlement process is informal and voluntary unlike the process of legal proceedings, which is directed by the

judge and which, in its turn, is binded by formalities and procedural rules. The above mentioned becomes more

obvious, when the judge tried to settle the Parties. Ervasti K., Conflicts before the Courts and Court-annexed

Mediation in Finland, Scandinavian Studies in Law, 1999-2012, 191. With further reference: Menkel-Meadow C.,

Pursuing Settlement in an Adversary Culture: A Tale of Innovation Co-opted or “The Law of ADR”, Florida State

University Law Review, 1991, 1-46.

See the Issues of Ethics of Legal Professions (American Bar Association, Rule of Law Initiative). Washington,

2009, 108. Implementation of settlementory function by judge gives him managerial task, which slightly changes

general characterization of a judge. See and compare: Roberts K., What Judges Actually Do, Judges' Journal,

2010, 29; Floyd D.H., Can the Judge do this? — The Need for a Clearer Judicial Role in Settlement, Arizona State

Law Journal, 1994, 48-49.

*® See ibid, 100.
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The judge’s position may simultaneously be an opportunity, privilege, responsibility(’9 and duty.70
The judge’s activities cover certain competences. Their unity creates uniform system, with the help of
which is possible to analyze, manage and use one’s own emotions.

The objective of settlement is settlement of dispute, conflict.”" ,, The most famous and widely spread
is professional competence, which in itself includes legal knowledge and the ability of use of this knowled-
ge within the legal dispute to be resolved by it. Besides, professional competence implies high qualification
of consideration of the case, which, in its turn, includes knowledge of management of hearing, holding con-
versation and knowledge of methodology. It also implies the skill of negotiating related to settlement. Pro-
fessional qualification requires possession of skill of speaking, argumentation and convincing.*’>

,»The judge shall consider each specific case with attention, without haste, with the greatest responsi-
bility. He shall be patient towards the parties, observant and convincing.*”*

Social competence, i.e. communication skill, which is presently considered the most important one
among judge’s functions, is obtaining growing importance in judge’s activities.

The science explains communication as exchange of information, facts, perceptions, ideas, assessments,
emotions, feelings, expectations and wishes. Social competence requires from the judge to equalize different in-
terests, demonstrate the ability of problem solving and motivation of the participants. Social competence also im-
plies conflict management skill.”

Personal competence is also important, which implies, that the judge shall possess natural authority, appe-
ar before society confidently, reasonably and prudently, understand his own strengths and weaknesses.””

In addition to the above mentioned, “emotional intellect” is also important for the judge, which implies
analysis, management and utilization of emotions. The above mentioned includes key qualifications and skills
like intuition, confidence, ability of criticism and conflict resolution, comeliness, ability of teamwork, analytical
thinking.”®

Implementation of judicial powers means complex rules of conduct. The above-mentioned rules of con-
duct include:

e Moral —the judge shall implement his powers with dignity, honesty, unselfishly and unbiasedly;’’

¢ Independence — in the course of decision- making, the judge shall be independent and impregnable;

e Firmness — his opinion shall not fluctuate due to the influence of political, social, party’s interest,
impact of society or other relations, or under the fear of criticism;®

% See European Charter on Judge’s Status, Strasbourg, 1998, 8, <library.court.ge>, [01.07.2019].

In details, see the Issues of Ethics of Legal Professions (American Bar Association, Rule of Law Initiative).

Washington, 2009, §9-142.

Menkel-Meadow C., From Legal Dispute to Conflict Resolution and Human Problem Solving: Legal Dispute

Resolution in a Multidisciplinary Context, Georgetown University Law Center, 2004 Association of American

Law School, 54 J. Legal Educ., 7-29, 2004, 9.

2 Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., Relations in the Court Meeting

Room, Communicational and Legal Aspects of Meeting Management, Settlement of Parties, Supreme Court of

Georgia, Thilisi, 2010, 8 (In Georgian).

Code of Judicial Ethics of Georgia, adopted dy the Resolution Ne6 dated June 23 2001 of the Conference of

Judges of Georgia. Comments to the Code of Judicial Ethics of Georgia, Article 12, <http://www.ujg.ge>,

[01.07.2019].

Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., (compilers), Relations in the Court

Meeting Room, Communicational and Legal Aspects of Meeting Management, Settlement of Parties, Supreme

Court of Georgia, Tbilisi, 2010, 8-9 (In Georgian).

" Chachanidze E., Zodelava T, Gogishvili M., Sulkhanishvili M., Communication in the Court, Tbilisi, 2013, 22
(In Georgian).

" Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R. (compilers), Relations in the Court

Meeting Room, Communicational and Legal Aspects of Meeting Management, Settlement of Parties, Supreme

Court of Georgia, Thbilisi, 2010, 9 (In Georgian).

Code of Judicial Ethics of Georgia, adopted by the Resolution Ne6 dated June 23 2001 of the Conference of

Judges of Georgia. Comments to the Code of Judicial Ethics of Georgia, Article 12 (In Georgian).

™ Ibid, Article 13.
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e High professionalism — in the course of implementation of justice the judge is independent and ma-
kes decision only in compliance with the law, universally recognized principles and norms of international
law.”

Trust of society towards independence, unbiasedness and fairness of judicial system finally depends
on personality, integrity and moral properties of individual judge.®

“Even implementation of all constituent components of judicial reform cannot provide the desired
results, if the most important requirement is not fulfilled — staffing of the system with unbiased, honest and,
most importantly, qualified personnel. In general, judge, his professionalism, honesty and objectiveness is
the main objective of the reform, as the basis of success of the reform is their activities. Only such judges
can restore the population’s trust towards court, fight against corruption through enactment of internal con-
trol mechanism of judicial system — disciplinary proceedings, provide principal response to the attempts of
interference with their activities and influencing them and thus, restoration and enhancement of prestige of
the court.”®!

5. Judge’s Functions in Settlement Process
5.1. Implementation of Justice

Fundamental principles of legal assurance of judicial independence are reflected in the Constitution
of Georgia, which rules that the state power shall be exercised on the basis of the principle of distribution
of powers.* In accordance with the Article p. 3 of the Article 59, justice shall be exercised by general
courts, which shall be guided by the rule, established by the law of hearing- resolution of case. Diversion
from this rule shall not be regarded as implementation of justice.*

The most important element of independence of judicial power is the judge’s independence, which is
supported by universally recognized principles, recommended by the UN® and Committee of Ministers of
European Council®’, which shall create conditions of independence for judges, and those of restraining
from unlawful activity for other branches of power.™

“Implementation of justice on civil case is based only on one goal — to settle and eliminate the
conflict, emerged in public relations, enable the participants of public relations to exercise their rights wit-
hout any barriers, under favorable and desirable conditions”."’

“The rule of implementation of justice is accurately and exhaustively specified in the law. In particu-
lar, implementation of only the procedural actions and based on the rules, provided by the law, is admissib-
le; the court decision may be based only on the factual circumstances, which are determined through pro-
ofs, exactly identified by the law; the parties have the right of participation in hearing of the case, as well as
the right of appearance by representative (lawyer); the person, who considers that unjustified decision is
made in regard to him, has the right to appeal it in higher judicial instance; valid system of regulation of

”  Code of Judicial Ethics of Georgia, adopted by the Resolution Ne6 dated June 23 2001 of the Conference of

Judges of Georgia. Comments to the Code of Judicial Ethics of Georgia, Article 11 (In Georgian).

Balant T. J., Independence of Court and Judge’s Profession, Tbilisi, 2013, 64.

Basic Directions of Judicial Reform, Supreme Court of Georgia, Journal ‘“Martlmsajuleba” (“Justice”), Nel,

Thilisi, 2006, 26 (In Georgian).

Article 4, part 3 of the Constitution of Georgia (In Georgian).

¥ Liluashvili T., Civil Procedural Law, 2" ed., Thilisi, 2005, 25 (In Georgian).

% Basic Principles on Independence of Court, adopted by the UN 7" Congress on Prevention of Crime and

Treatment of Offenders, Milan, August 26 — September 6, 1985.

Recommendation NeR92(12) dated October 13 1994 of the Committee of Ministers of European Council “On

Independence, Efficiency and Role of Judges”.

8 Liluashvili T., Civil Procedural Code, 2™ ed., Tbilisi, 2005, 18 (In Georgian).

Y Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., Relations in the Court Meeting
Room, Communicational and Legal Aspects of Meeting Management, Settlement of Parties, Supreme Court of
Georgia, Thilisi, 2010, 41 (In Georgian).
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special bodies and their activities is established for the purpose of verification of lawfulness and justificati-
on of court decisions, ete.”.5®

For the judge to exercise justice, it is necessary to make fair and justified decision in accordance
with the law and his own internal belief. “Each verdict and decision, made by a judge shall be justified in
compliance with the requirements of the law, in order to convince the loser party in frivolousness of its cla-
im”.* The accompanying and equal function of implementation of justice is for the judge to serve to the

society in conformity with the rule of law, as the major axis or justice.
5.2. Study of a Case

»Judge shall consider each specific case with attention, without haste, with responsibility and be
patient, observant and convincing towards the parties.”” He is obliged to fulfill the imposed duties with
attention and on the basis of self-control. During the hearing of the case, judge shall act on the basis of the
law, as well as internal belief and individual views, but not willfully.91

In order to achieve settlement, primarily, risks shall be assessed accurately and objectively, which
will be obvious in the case of failure to achieve settlement; and the best way of assessment of these risks is
possessing information on all facts and circumstances of the disputable case.”” In the case of settlement, at
any stage of proceedings, judge, primarily, shall be oriented towards the subject and legal state of the
dispute, consequently, mostly, towards the same criteria, as it is oriented during decision-making on the
case”.” “The precondition of proposal of settlement is fundamental analysis of the subject and factual
circumstances of the case, which, mainly, doesn’t differ from the process, which is required for the
formation of the final decision by judge”.”*

Judge shall profoundly know the essence of the case, its factual circumstances,”” on which settlement
is to be implemented. It could be stated that the judge shall know from the very beginning, whether or not
is will be possible to conclude the case by settlement. The essence of the case, primarily, is created by the
content of the suit and unity of its constituent elements. Any information on each factual circumstance and
the evidences these circumstances are based on, are primarily reflected in the suit. The suit is the main and
fundamental document, which forms the precondition for initiation of legal proceedings, hearing in the co-
urt and settlement. ”Both the means of protection of the violated or disputable rights and the nature of the
future court decision depend on the elements of the suit”.”® The suit has two elements: the subject and the
basis of the suit.”” The demand on the claim of the plaintiff is formulated and the right violated is specified
in the suit. The suit represents formal legal object, on which settlement shall be performed.”

8 Liluashvili T, Liluashvili G., Khrustal V., Dzlierishvili Z., Civil Procedural Law, Part 1, Tbilisi, 2014, 32 (In
Georgian).

% Code of Judicial Ethics of Georgia, adopted dy the Resolution Ne6 dated June 23 2001 of the Conference of

Judges of Georgia. Comments to the Code of Judicial Ethics of Georgia, Article 5, <http://www.ujg.ge>,

[01.07.2019].

The Issues of Ethics of Legal Professions (American Bar Association, Rule of Law Initiative), Washington, 2009,

94.

ol 1Ibid, 101-102.

%2 Cory M. V. Jr., How to Negotiate the Best Settlement, Danks, Miller & Cory 213 South Lamar Jackson, MS,
2011, 3, <http://danksmillercory.com/>, [01.07.2019].

93 Tchanturia L., Boeling H., Methodology of Judicial Decision-Making on Civil Case, Tbilisi, 2003, 93 (In
Georgian).

% Ibid, 92.

» The above-mentioned particular applies to the reporting judge and chairman following from their responsibility.
Tchanturia L., Boeling H., Methodology of Judicial Decision-Making on Civil Case, Tbilisi, 2003, 51 (In
Georgian).

% Kurdadze Sh., Khunashvili N., Civil Procedural Law, Tbilisi, 2012, 298 (In Georgian).

7 In details see ibid, 299-300.

% In details see ibid.
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Determination of whether or not it is possible to approval settlement in the case of settle of the parti-
es on the stage of appeal, submitted in regard to default judgment and on the stage of submission of private
claim, is also related to the study of case by a judge. The idea of the above-mentioned questions is that in
the case of approval of settlement judge does not familiarize with substantial part of the case and is limited
only to implementation of specific procedural actions, which gives origin to the possibility of approval of
unlawful settlement.”

In judges’ opinion, approval of settlement is possible on any stage of legal proceedings for the pur-
pose of observance of parties’ interests and dispositionality principle, as well as implementation of quick
justice.'” Besides, all measures shall be taken for prevention of approval of unlawful settlement. In the co-
urse of settlement, the court shall not limit only by specific procedural actions, it shall go beyond the boun-
daries of the claim and private claim demands, study the case and approve settlement only after that.'"'
Thus, the issue of study of case is unambiguously substantial for minimization of probability of approval of
unlawful settlement.

5.3. Correct Resolution of Dispute

One of the main tasks of the judge is correct and fast resolution of legal dispute. To achieve the
above-mentioned goal, he, first, will try to take the parties to dispute civil case by agreement, in particular,
by settlement, or achieve such agreement by mediation and within its scope. Certainly, such dispute-free
and agreement-based result if desirable, however, it cannot be always achieved. “If settlement is not
possible, the judge shall settle the disputable issue through litigation”.'"

The Article 394 of the CPCG establishes the cases of violation of procedural norms, which form the
basis for nullification of decision. This basis may be violation of norms or incorrect use of procedural law,
but under the condition, that such violation resolved the case substantially incorrectly.lo3 As for mistaken
use of the norm of material law, this is the case, when “the court incorrectly identified the parties’ legal re-
lations and resolved the dispute on the basis of the law, regulating other legal relations”.'®* Implementation
of justice is related to proper classification of dispute. Incorrect classification may lead the judge to errone-
ous decision, the basis of which may be even slight and insignificant mistake.'®

Conlflict is a concomitant event of human relations'® and the society need refined and efficient met-
hods for its resolution.'”” Conflict is a relation, full of negative emotions, arising between two or more per-

sons.'® “The law facilitates settlement of different interests and performs the function of conflict regulati-

% See Recommendations on Problematic issues of Judicial Practice of Civil Law, XXX, Homogeneous Practice of

the Supreme Court of Georgia in Regard to Civil Cases, Supreme Court of Georgia Tbilisi, 2007, 39 (In
Georgian).

100 Moffitt M., Pleading in the Age of Settlement, Indiana Law Journal, 2005, 737.

1% See Recommendations on Problematic issues of Judicial Practice of Civil Law, XXX, Homogeneous Practice of
the Supreme Court of Georgia in Regard to Civil Cases, Supreme Court of Georgia Tbilisi, 2007, 39 (In
Georgian).

"2 Schmidt S., Hichter H., Decision-Making by Judge in Civil Procedural Law, Tbilisi, 2013, 7 (In Georgian).

' See Kurdadze Sh., Khunashvili N., Civil Procedural Law of Georgia, Tbilisi, 2012, 559 (In Georgian).

" Kurdadze Sh., Khunashvili N., Civil Procedural Law of Georgia, Tbilisi, 2012, 560 (In Georgian).

1% Two opinions exist in regard to non-legal definition of making incorrect decision by judge: the first, that judges in

general are prone to mistakes and the second, that the disputing parties shall apply to the alternative dispute

resolution means to avoid judicial mistakes. Lande J., Judging Judges and Dispute Resolution Processes, Nevada

Law Journal, Vol. 7, 2007, 457-458.

Menkel-Meadow C., From Legal Dispute to Conflict Resolution and Human Problem Solving: Legal Dispute

Resolution in a Multidisciplinary Context, Georgetown University Law Center, 2004 Association of American

Law School, 54 J. Legal Educ. 7-29, 2004, 9.

7 Byrne R., Clancy A., Flaherty P., Diop sa Gh., Leane E., Ni Chaoimh G., Ni Dhrisceoil V., O‘Grady J., O ‘Ma-

hony C., Staunton C., Diop sa Gh., Alternative Dispute Resolution, Consultation Paper, Law Reform, Copyright

Law Reform Commission, 2008, 9.

Katz A., The Effect of Frivolous Lawsuits on the Settlement of Litigation, Department of Economics and Law

School, University of Michigan, Ann Arbor, MI 48109, USA, Int. Int. Rev. Law and Econ., 1990, 10 (3-27), 2.
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on; the law has the function of avoidance, i.e. prevention of conflicts”.'” The judge will not be successful
and have his duty fulfilled without permanent goal — serve to the society. Freedom, peace, order and he-
althy governance are integral part of society. Consequently, the power of justice lies in governing the soci-
ety in compliance with the law.''* For the judge to exercise justice, it is necessary to make fair decision in
compliance with the law and his internal belief. The court performs this function as the right, granted by the

God — “do right justice™.""!

5.4. Suggestion of Settlement

Suggestion of proposal''? is the prerogative, as well as obligation of the judge.'”® The judge’s attempt

to conclude the case by settlement shall start with suggestion of settlement.''* Suggestion of settlement by the

judge aims at creation of correct impression about judge andenhancement of trust towards justice.1 15
It is safe to say that settlement needs good moderator. In the case of court-annexed settlement judge is

"7 In accordance with the

the best person and advisor.''® The judge shall use his best efforts for settlement.
Article 372 and p.1 of the Article 218, court shall facilitate, by all means, and take all measures, provided by
the law, for the parties to settle the case by settlement. “Taking all measures” means purposeful and professio-
nal''® attempts of the judge to convince the parties in the advantage of concusion of case with settlement. For
the purpose of the above mentioned, the judge is obliged to exptain, in due form, to the parties, harmful result
for one of the parties in the case of failure to achieve settlement; that as a result of decision following procee-
dings, both parties will not obtain the desired outcome, and in the case of settlement it is possible, moreover —

119
guarantees.

' Khubua G., Theory of Law, Tbilisi, 2015, 60 (In Georgian).

"% Brennan G., The Role of the Judge, National Judicial Orientation Programme, 1996, <http://www.hcourt.gov.au/-
assets/publications/speeches/former-justices/brennanj/brennanj_wollong.htm>, [01.07.2019].

Lazarishvili L., The Society Shall Believe that the Court Can Perform its Real Function — Execute Justice, the
Supreme Court of Georgia, Journal “Martlmsajuleba” (“Justice”), Nel, Tbilisi, 2006, 58-59 (In Georgian).

In some countries settlement is defined as the process, where neutral person undertakes mush active role of the
offerer. See Ostermiller S. M., Svenson D. R., Alternative Dispute Resolution Means in Georgia, Tbilisi, 2014,
123, footnote 85. With further reference to: Dispute Resolution Terms, National Alternative Dispute Resolution
Advisory Council (Australia) 2003, 3, <http//1.1.1.1./467929504/472002888T080531121212.txt.binXMysMO-
dapplication/pdfXsysMOdhttp://www.nadrac.gov.au/agd?WW W/rwpattach.nsf/'VAP/(CFD7369FCAE9B8F32F34
IDBE097801FF)~1Report8_ 6Dec.pdf/Sfile/1Report§ 6DEC.pdf>, [19.10.2008].

Maureen A. W., Confidentiality’s Constitutionality: The Incursion on Judicial Powers to Regulate Party Conduct
to Regulate Party Conduct in Court-Connected Mediation. Harvard Negotiation Law Review, Spring 2003, 3.

In some judicial systems offering of mediation is the pre-condition of submission of suit, which means that the
plaintiff is required to offer mediation to the defendant and the decision of the latter conditions how the hearing-
resolution of the dispute will proceed — through mediation or litigation. See Ostermiller S. M., Svenson D. R.,
Alternative Dispute Resolution Means in Georgia, Tbilisi, 2014, 136.

See Tchanturia L., Boelling H., The Methodology of Judicial Decision Making on Civil Case, Tbilisi, 2003, 93
(In Georgian).

"% See Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., Relations in the Court Meeting
Room, Communicational and Legal Aspects of Meeting Management, Settlement of Parties, Supreme Court of
Georgia, Thilisi, 2010, 27 (In Georgian).

,»Court was procrastinating conclusion of the process wilfully, for the purpose of allowing the parties agree
somehow®. See Tsertsvadze G., Mediation, Alternative Dispute Resolution Form (General Overview), Tbilisi,
2010, 66 (In Georgian). With further reference to: Haft F., Verhandlung und Mediation, in: FritJo Hf, von
Schlieffen K., (Hrsg.) Hanbuch Mediation, 2. Auflage, “Beck”, Miinchen, 2009, 72-73.

“The Englishmen don’t restain from mentioning that during mediation the mediator may not even restrain from
“blandishing” the parties on the way of achievement of agreement”. In details, see Tsertsvadze G., Mediation,
Alternative Dispute Resolution Form (General Overview), Thbilisi, 2010, 236. With further reference to: Andreus
N., Mediation: A Pillar of Civil Justice in Modern English Practice, in: Zeitschrift Fiir Zivilprozess International,
12. Band. 2007, “Carl Heymann”, K&ln, 2008, 3.

See the Ruling dated March 10, 2008 of the Chamber of Civil, Entrepreneurial and Bankruptcy Cases if the
Supreme Court of Georgia on the case: AS-95-375-08. The appellants explained that although real possibility of
settlement existed, the court did not take necessary measures for it. In particular, it did not use its power for the
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The forms of suggestion of settlement are different. Minimum is provision of the relevant consulting to
the parties, as maximum — creation of preconditions for settlement. Practical value of consulting is its timeli-
ness, i.e. action of judge — provide useful information in required time. Doing it later may be understood as
pressure from the judge.'*® As for the preconditions for settlement — preconditions are a kind of basis, motive,
reason for concluding of proceedings by settlement. The above-mentioned preconditions are legal and non-le-
gal, subjective and objective. They are closely inter-related. They form the unity of bases, directed towards
conclusion of proceedings with settlement.

The judge’s attempt to terminate the case by settlement shall start with suggesting settlement, which is

12 «settlement is offered before finalization of decision-making or, if the

122

not limited only by settlement offer.
case is heard by collegial court, final formation of internal belief™.

For suggestion of settlement by the judge, he must have the feeling of justice and reasonability, life ex-
perience, knowledge of human character, psychological attitude, benevolence, ability to convince, knowledge
when to continue consideration of the issue or, on the contrary, declare break for the purpose of relief.'>

Some judges try to better involve'** the parties in the process of negotiation, whereas other judges,
with subjective attitude towards the issue, are not so eager to do it;'> and it is the prerogative and obligation
of the judge to offer settlement. The judge shall correctly assess the circumstances, facts, see future prospects
and, at certain extent, predict the future development of the case, create the relevant environment, situation for
conciliation, choose the right time and place for it.

“Up to now courts restrained from offering the parties to terminate the case by settlement, as such offer
is seen as biasedness of the judge and a party may use it as the basis and justification for submission of appel-
lation on diversion”."*® “The judge’s offer on resolution of dispute by settlement can in no case be the basis
for submission of appellation on diversion, in accordance with sub-paragraph “d” of p.1 of the Article 31 of
CPCQG, due to absence of objectivity, unbiasedness of the court, even when the judge expresses his opinion on
future development of proceedings and possible or assumed outcome”.'?’

Judge is not authorized to restrain from suggesting settlement basing on his assumption of making bet-
ter decision as a result of proceedings. The more qualified and high professional the judge is the more cases
he will conclude the case by settlement. Besides, the judge’s attempt to terminate the case by settlement is ba-
sed on two factors — achievement of settlement shall be possible, and the judge shall be the initiator of settle-
ment.'**In the course of implementation of the above mentioned activities, the actions: “involvement” and

purpose of conclusion of the case with settlement, the possibility of announcement of break on its initiative or the

party’s solicitation so that it could listen only to the parties during the session or without attendance of other

persons. The Appeal Court did not use 2 of the Article 373 of Civil Procedural Code of Georgia, according to

which the appeal judge shall take measures for conclusion of the case with settlement. See the Ruling dated

September 23, 2010 of the Chamber of Civil, Entrepreneurial and Bankruptcy Cases if the Supreme Court of

Georgia on the case: NeAS-513-482-10.

Merrills J. G., International Dispute Settlement, New York, 2005, 3.

Only verbal offer is implied.

Lutringhouse P., Methodology of Making Decision on Civil Case, Judges’ Seminar, Bakuriani, October 18-21,

2007, 135 (In Georgian).

' Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., Relations in the Court Meeting

Room, Communicational and Legal Aspects of Meeting Management, Settlement of Parties, Supreme Court of

Georgia, Tbilisi, 2010, 41-42 (In Georgian).

Judge’s professional effort for convincing the party to make the first step towards settlement is implied.

In details, see Cornes D., Commercial Mediation: The Impact of the Courts, Tomson, Sweet & Maxwell Limited,

2007, 17.

Lutringhouse P., Methodology of Making Decision on Civil Case, Judges’ Seminar, Bakuriani, October 18-21,

2007, 134 (In Georgian).

27 Ibid.

28 Lacey F. B., The Judge's Role in the Settlement of Civil Suits, Education and Training Series, The Federal
Judicial Center, Levin A. L., Ebersole J. L., Crawford K. C., Nihan C. W., Eldridge W.B., O'Donnell A .L.,
(Division Directors), Washington, D. C., 2005, 5-6.
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“interference” shall be delimited from each other.'?’ Involvement of the parties by the judge in the process of
settlement attempt is voluntary and is implemented on the basis of being allowed by the law. In particular, in
the case of “involvement”, the authorized person tries to implement the activity, permitted by the law, in the
relevant form for achievement of the relevant result."*’ As for “interference”, it is implemented by unauthori-
zed persons in irrelevant form and contradicts law, which does not occur in the given statutory case.
Conclusion of with settlement is fundamental function of the judge. This, from procedural viewpoint,
his role cannot be passive. Making final decision on the terms of settlement is the prerogative of the parties;

however, settlement process cannot be imagined without specific role and function of the judge.

6. Legal Outcomes of Settlement
6.1. Outcome for the Parties
6.1.1. Dispute Resolution at the Discretion of the Parties and with the Desired Outcome

Settlement if a voluntary legal event, implemented between the disputing parties,"*' which is based
on reciprocal concession'%. Unlike litigation, settlement is based on voluntary agreement of the parties on
the rule of resolution of disputable issues.'** Relations of the participants are based on equality of rights'>*
and they do not subordinate to each other, whether they are natural persons or legal, public entities, etc.'*’

Compulsory implementation of settlement is forbidden. ,,Compulsion is not a necessary sign of law.
The law, primarily, is associated with justice and not with compulsion."*® Freedom of choice of the parties to
nagotiate to conclude the dispute by settlement is related to the principle of equality of the parties in the eyes
of the law."”” Consequently, slight push on the part of judges shall not be taken for compulsion.'*® However,
some judges achieve settlement through coercion, intimidation and presentation of the circumstances of the
case in complicated form, which is unacceptable for major part of judges and is strongly opposed.'*’

Conflict may arise in any situation and circumstances. As conflict is an integral part of society, its ma-
nagements (conflict management, or conflict resolution)'*” is necessary. Conflict is characterized by certain
pyramid structure. On the first stage, the party is absolutely inactive. It may apply to informal negotiation pro-
cess, advice. The next stage is application to the court or resolution of dispute in alternative form."*!

%It is the prerogative of the parties solely and exclusively, to resolve the dispute by settlement and interference of

the court in this process is inadmissible. However, if such interferences occur in juducial system, it indicates not

to the legal unawareness of specific judge, but general conceptual abolishment, which is a vary dangerous trend

for the state. See Kiria G., Teoretical-Practical Comments to the Revision of Court Decisions, according to the

Civil Procedural Code of Georgia, Tbilisi, 2002, 28 (In Georgian).

The initiative of the judge to conclude the case with settlement may be regarded as the form of such effort.

Often, settlement is a result, which the parties consider attractive, especially in the case of resolution of domestic

and business disputes, when they speak about preservation of future relations. Ervasti K., Conflicts before the

Courts and Court-annexed Mediation in Finland, Scandinavian Studies in Law, 1999-2012, 190.

Mutual concession — when the party reduces the demand or concedes something from this demand. See

Liluashvili T., The Issues of Civil Proceedings in the Practice of Georgian Courts, Part I, Tbilisi, 2002, 114 (In

Georgian).

Les A., Cullen B., Settlement and Reform of the Civil Justice System: How Settlement is Changing the Practice of

Law, Waikato Law Review, Vol. 17, 2009, 39.

** Tbid, 40.

5 See Akhvlediani Z., Mandatory Law, Thilisi, 1999, 10 (In Georgian).

1% See ibid, 53.

B Article 62 of the Constitution of Georgia.

Cornes D., Commercial Mediation: The Impact of the Courts, Tomson, Sweet & Maxwell Limited, 2007, 13.

Crane S. G., Judge Settlements versus Mediated Settlements, Dispute Resolution Magazine, 2011, 21.

Katz A., The Effect of Frivolous Lawsuits on the Settlement of Litigation, Department of Economics and Law

School, University of Michigan, Ann Arbor, MI 48109, USA, Inter. R. Law and Econ., 10 (3-27), 1990, 2.

' Byrne R., Clancy A., Flaherty P., Diop sa GH, Leane E., Ni Chaoimh G., Ni Dhrisceoil V, O ‘Grady J., O ‘Mahony
C., Staunton C., Diop sa Gh., Alternative Dispute Resolution, Consultation Paper, Law Reform, Copyright Law
Reform Commission, 2008, 13.
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For the purpose of settlement of the case with the desired outcome, mutual concession of positions of
the parties is necessary. Under such circumstances, communication is a fundamental basis for conciliatory ne-
gotiations. It is a kind of complex process with a lot of challenges, which may be overcome by negotiati-
ons.'* In the process of settlement, each party yields its own position in favor of the other party. One party
may have less favorable position in the course of proceedings, however, during the settlement process, it may
offer the other party the benefit, which will balance and regulate the existing conflict. Mutual interest is the
necessary preconditions, which provides legal outcome of settlement in the shortest time. In the case of settle-
ment, ,,loser’s position“ does not exist and the status of the parties in settlement is the ,,reconciled”, they are
given the opportunity ,,to preserve their own prestige, which is the important precondition for further conti-
nuation of impaired entrepreneurial relations.'*’ Winning and losing are subjective categories and each party
to settlement understands them differently. Success is measured by what it is achieved through.'**

6.1.2. Saving Procedural Costs

Civil procedural legislation, its norms and institutes are structures so that the goal of legal
proceedings, prompt and correct resolution of case are achieved with as little costs of time and procedural
means as possible.'*’

Implementation of justice on civil cases is chargeable. The parties and the third persons pay
monetary funds in favor of court for implementation of procedural activities. Besides, the purpose of costs
is prevention of unfounded application to the court and additional legal sanction for the party, violating the
obligation.'*®

There are two types of process costs: court costs (which are exhaustively defined by the law) and the
costs outside the court'*” (which are not exhaustively defined by the law). In parallel to all those costs, Pro-
cedural Code establishes the exceptions, when exemption from the payment of the court costs,'* postpo-

199 of their distribution among the pzmies150 is possible.

ning of payment and reduction of payable amounts

Settlement aims at saving procedural costs; for this purpose, legislator displayed humanity and estab-
lished different distribution of costs in the case of settlement between the parties. In particular, in accordan-
ce with p.2 of the Article 54 of CPCQG, if, in the case of settlement, the parties considered the rule of distri-
bution of the court costs and the costs, borne for Lawyer’s assistance themselves, the court settles this issue
in accordance with their agreement. “In the case of settlement of the parties, they can agree on the rule of
division of the court costs between themselves, which is mandatory for the court. If the parties haven’t ag-
reed, the court shall divide the court costs between the parties itself, on its own initiative.”">' P. 1 of the
Article 49 of CPCG envisages reduction of the official fee. In particular, in the case of settlement of the

parties, the official fee is halved.'™ In accordance with the mentioned Article, the official fee shall be hal-

2 Hames D. S., Negotiation, Clothing Disputes, and Making Team Decisions, University of Nevada, Las Vegas, Los

Angeles, London, New Delhi, Singapore, Washington DC, 2012, 159.

Lutringhouse P., Methodology of Making Decision on Civil Case, Judges’ Seminar, Bakuriani, 2007, 133-134.

Berghoff E. A., Fieweger M.J., Linguanti T. V. M., Morkin M. L., Vigil A. C. (eds.), Williams P., Stewart M., The

International Negotiations Handbook, Success through Preparation, Strategy, and Planning, A Joint Project from

Baker & McKenie and The Public International Law & Policy Group, 2007, 9.

In details see Liluashvili T., Liluashvili G., Khrustal V., Dzlierishvili Z., Civil Procedural Law, Part 1, Tbilisi,

2014, 103-105 (In Georgian).

1% See Kurdadze Sh., Khunashvili N., Civil Procedural Law of Georgia, Tbilisi, 2012, 185 (In Georgian).

7" Part 1 of the Article 37 of CPCG (In Georgian).

¥ Article 47 of CPCG (In Georgian).

" Article 48 of CPCG (In Georgian).

150" Article 54 of CPCG (In Georgian).

U Liluashvili T., Civil Procedural Law, Tbilisi, 2™ ed., 2005, 147. In details, see recommendations on Problematic
issues of Judicial Practice of Civil Law, XXX, Homogeneous Practice of the Supreme Court of Georgia in Regard
to Civil Cases, Supreme Court of Georgia Tbilisi, 2007, 36 (In Georgian).

2 Kurdadze Sh., Khunashvili N., Civil Procedural Law of Georgia, Tbilisi, 2012, 186 (In Georgian).
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ved if the parties settle on the main court session. In accordance with p. 2 of the Article 49 of CPCQG, if set-
tlement takes place before the main session,'” the parties will be completely exempt from official fee.'>*
155

By me-

ans of settlement, long processes (through different instances), permanently related to the court costs, may

Thus, the advantage of settlement is manifested in cost effectiveness of dispute resolution.

be avoided.”® *7 In the case of settlement, it is possible to agree on court costs, and the costs, related to
execution, may be completely avoided.

6.1.3. Conflict Resolution and Restoration of Justice

Conflict is a social phenomenon. It is caused by certain events, facts, situations, preceding the con-
flict and which, under certain condition, is caused by the subjects.158 In the environment of existing of con-
flict, parties may change their positions and find the relevant resources for peaceful resolution of dispute
(dispute will only be pursued by peaceful means).'” The need of establishment of the court was conditio-
ned by the need of enhancement of public order, elimination of offence, resolution of conflicts emerging
between the parties.'®

is unambiguously active.

The role of the judge in conflict regulation and direction of communication process
161

The ways, means and outcomes of resolution are different in the case of proceedings and conclusion

12 Conclusion of dispute by settlement factually implies resolution of dispute, set-

of case with settlement.
tlement of conflict. Factual resolution is a meaningful resolution. Resolution of dispute by settlement shall
bring “real” result to the parties. Legal definition of “real result” does not exist. Real is the result, which is
expressed in satisfaction of the requirements (rights) of the parties, envisaged by the subject of the dispute.

Thus, in the case of settlement of case by settlement, the dispute between the parties is resolves not only le-

'3 See Ruling dated March 17, 2015 of the Chamber of Civil Cases of Tbilisi Appeal Court on the case: Ne2B/4963-
14 (In Georgian).

1% See Kurdadze Sh., Khunashvili N., Civil Procedural Law of Georgia, Thilisi, 2012, 195 (In Georgian).

153 Compare: Sale H. A., Judges Who Settle, Washington University Law Review, Vol. 89, Issue 2, 2011, 385. With

further reference: Many articles discuss settlements and agency costs and solutions. See Lahav 4., Fundamental

Principles for Class Action Governance, 37 Ind. L. Rev. 65, 2003, 128 (advocating an active adversarial process

during fairness hearings, —a kind of trial on the merits of the settlement) [hereinafter Fundamental Principles]; id.

At 136 (discussing the use of magistrate judges in negotiating settlements); Rose 4. M., Reforming Securities

Litigation Reform: Restructuring the Relationship between Public and Private Enforcement of Rule 10b-5, 108

Colum. L. Rev. 1301, 1354, 2008, 1363 (developing an —oversight approachl for the SEC in 10b-5 cases); Ru-

benstein W. B., The Fairness Hearing: Adversarial and Regulatory Approaches, 53 Ucla L. Rev. 1435, 2006,

1452-66 (examining various proposals for reducing agency costs at the settlement stage, including use of devil‘s

advocates). In addition, agency cost concerns have been explored at some length in the literature on class

certification and settlement classes, or classes certified solely for settlement purposes. See: Class Action

Accountability, supra note 27, at 372—73. Those concerns and arguments have some salience here, but the focus

of this paper is different. I am interested in the context of settlement approval generally.

Resolving Your case Before Trial, Guidebooks for Representing Yourself in Supreme Court Civil Matters.

Produces by: www. JusticeEducation.ca, Funded by: www.LawFoundationBC. org. Justice Education Society,

The Law Foundation of British Columbia, July, 2010, 1-2.

7" Tchanturia L., Boelling H., The Methodology of Judicial Decision Making on Civil Case, Tbilisi, 2003, 89 (In
Georgian).

8 Tsvetkov V. L., Psychology of Conflict, Thilisi, 2015, 2013 (In Georgian).

59 Merrills J.G., International Dispute Settlement, New York, 2005, 1.

10 See Liluashvili T., Liluashvili G., Khrustal V., Dzlierishvili Z., Civil Procedural Law, Part I, Tbilisi, 2014, 55 (In

Georgian).

Cratsley J. C., Judges and Settlement, so Little Regulation with So Machar Stake Judicial Mediation and Settle-

ment, Dispute Resolution Magazine, Published by The American Bar Association Section of Dispute Resolution,

Vol. 17, Ne3, Magazine, Editor: Chip Stewart Texas Christian University Fort Worth TX, Spring 2011, 4.

It is not disputable that there is big difference between court decisions and the expectation, which the disputing

parties or the court has. In details, see Gleeson M., Future of Civil Justice Adjudication or Dispute Resolution,

Otago Law Review, 1999, 454-455.
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gally, but also factually.”’3 And factual resolution implies meaningful resolution; “As a result of settlement,
is it possible to restore “justice” at greater degree, than in the case of making decision on dispute, when the
latter is often oriented towards formal criteria”.'®*

Justice is assessable and in each specific case, it is defined by the achieved result with consideration
of specificity of the case. Restoration of justice is not expressed only in the decision, made according to the
rule under legislation and, in implementation of justice in general, but in manifestation of the will of the
parties as well. Court cannot eliminate all problems, existing among people and cannot ensure formation of
the best relations and attitudes after settlement of dispute through legal proceedings. “Court only settles the
dispute and determined how the further relations are to be guided”.'®® Mostly, regulation, maintenance of
the existing relations, their placement within the limits of justice depends on the parties. The terms of set-
tlement shall refine and regulate further cooperation of the parties.'*® Confronting, difficult attitude shall be
transformed into the desire of cooperation and mutual respect.'®’ In the case of resolution of dispute by set-
tlement, new relations shall be established and peace shall be restored between the parties.'®® And all that is
based on free will of the parties and their desire to resolve the conflict for the purpose of meaningful conti-
nuation of further relations.

6.2. Judicial Outcome
6.2.1. Avoidance of Long Legal Proceedings

“One of the problems of the present justice is great number of cases'®’ and extremely heavy worklo-
ad of judges, which, obviously, affects the quality of justice and, at the same time, causes fair dissatisfacti-
on of society due to procrastination of hearing of cases. It is the problem of courts of all instances, but it
shall be taken into account that judicial activities are creative activities. They do not like haste. The judge
shall not think that his deadlines will not be met due to the “sunk” cases, and he will be put to accountabi-
lity by the Council of Justice, but only about correct interpretation of the law and proper resolution of this
or that specific case.”'”’

The process of consideration of civil case before making decision and directly in the process of for-
mation of decision implies performance of a lot of actions, provided by the law.'”" Duration of each court

'S Liluashvili T., Khrustal V., Comments to the Civil Procedural Code of Georgia, Tbilisi, 2007, 480 (In Georgian).

Lutringhouse P., Methodology of Making Decision on Civil Case, Judges’ Seminar, Bakuriani, October 18-21,
2007, 134 (In Georgian)

Chachanidze E., Zodelava T., Gogishvili N., Sulkhaishvili M., Communication in the Court, Tbilisi, 2013, 74 (In
Georgian).

It implies the relations, which are counted and based on long-term cooperation of the parties. Orientation towards
cooperation is based on the principle of conflict regulation strategy “win-win”. In details, see Jorbenadze R.,
Mediation, Tbilisi, 2012, 13. Compare Ostermiller S. M., Svencon D. R., Alternative Dispute Resolution Means
in Georgia, Tbilisi, 2014, 15.

17 Chachanidze E., Zodelava T., Gogishvili N., Sulkhaishvili M., Communication in the Court, Tbilisi, 2013, 23 (In
Georgian).

Lutringhouse P., Methodology of Making Decision on Civil Case, Judges’ Seminar, Bakuriani, October 18-21,
2007, 133 (In Georgian).

About 60 000-70 000 cases are heard annually. In details, see Darjania T., Electronic System of Legal
Proceedings, Georgian Experience of Electronic Justice, Tbilisi, 2015, 6 (In Georgian).

Lazarishvili L., The Society Shall Believe that the Court Can Perform its Real Function — Execute Justice, the
Supreme Court of Georgia, Journal “Martlmsajuleba” (“Justice”), Nel, Tbilisi, 2006, 56 (In Georgian).

See Gilles P., Judicial System from Critical Sight: Comparative Analysis from German Position, “Samartlis
Zhurnali” (“Journal of Law”), Ne2, 2009, 232-233 (In Georgian). With further reference to:"Deutsche Ziviljustiz
als Beispiel fiir die Uberlastung staatlicher Gerichte und Strategien zu ihrer Entlastung", in: Ankara Barosu
Dergisi (Anwaltskammer-Zeitschrift), Ankara,Heft 5, 1992, 749 ff.; "Anmerkungen zum Thema Justizbelastung
und zur Notwendigkeit eines Entlastungsstrategickonzepts", in: Jiirgen Brand/Dieter Strempel (Hrsg.), Soziologie
des Rechts, Festschrift fiir Erhard Blankenburg zum 60. Geburtstag, Schriften der Vereinigung flir Rechts-
soziologie, Band 24, Baden-Baden 1998, 531 ff.
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hearing is determined by procedural legislation and is related to full-value conclusion of all stages, required
for conclusion of proceedings and making justified decision.'” These activities consist of number of stages,
out of which, based on content as well as legal aspect, substantial is establishment of content of disputable
legal relations and putting it into the undisputed state (the subject of decision); establishment of the norms
of law, according to which the disputable legal relations is to be regulated (sources of law); determination
of the volume of rights and obligations of the subjects of legal relations, established by the court.'” Alon-
gside with the above mentioned, there are non-contentwise, formal aspects, which have substantial impact
on the process of proceedings.

Distribution of cases to judges was and still is one of the key issues. It is safe to say that proper and
fair policy of distribution of cases may determine transparency and independence in the court. Proper
distribution of cases is important for balancing the judges’ workload, elimination of corruption and
formation of trust towards the court.'” In parallel with the heaviest workload, the issue of sufficient
number of judges is on agenda so that cases do not pile up and their hearing is not impeded.'”

For the purpose of proper development of judges’ workload and case distribution principle, it is
expedient to focus on the circumstances like calculation of the required number of judges in the court; rule
of distribution of cases among judges and the possibility of inobservance of this rule; the role of the
Chairman of the Court and High Council of Justice of Georgia in avoidance of piling up of cases.'”®

“Alongside with other problems, presently existing in judicial system, special dissatisfaction of citi-
zens is caused by procrastination of hearing of cases in the court.'”” The issue is really extremely topical, as
the cases continue for years, often they “go round in circles” — return to the courts of lower instance, are re-
considered, etc. The person, who wins the case after several years, is so tired of such procedures and has
borne such a lot of expenses that the decision has not sense for him/ her”.'”®

The purpose of settlement, on the one hand, is prompt and final settlement of specific dispute, avoi-
dance of long judicial processes, and, on the other hand, each dispute, settled by settlement, raises attitude
in society in regard to the judicial system and trust of society towards the court.'” The opportunity of set-
tlement of the case by settlementis a kind of legal opportunity for the participants of legal proceedings as

well as for judicial system, to avoid long court sessions and overburdened proceedings.'®’

1”2 Resolution of dispute through settlement becomes more and more actual, which, in its turn, is related to

development of legal relations and change of approaches towards proceedings. Glover J. M., The Federal Rules
of Civil Settlement, Journal of International Law and Politics, 2012, 1723.

Todua M., Kurdadze Sh., The Peculiarities of Decision - Making on Civil Cases of Certain Categories,
Association of Judges of Georgia, Tbilisi, 2005, 81 (In Georgian).

In details, see Darjania T., Electronic System of Legal Proceedings, Georgian Experience of electronic Justice,
Thilisi, 2015, 21 (In Georgian).

Shavliashvili G., Civil Court Will Become Available and Efficient for a Citizen, the Supreme Court of Georgia,
Journal “Martlmsajuleba” (“Justice”), Nel, 2006, 65 (In Georgian).

In details, see Ghibradze D., Workload of Judges and Distribution of Cases, “Court Independence and Judge’s
Profession”, Materials of Judges’ Conference, Tbilisi, 27/28 September, 2013, 49-61 (In Georgian).

The judge shall fulfill his rights and obligations without any procrastination — to respect the dignity of the court
and its participants. See the Issues of Ethics of Legal Professions (American Bar Association, the Rule of Law
initiative), Washington, 2009, 92. A lot of norms exist, in regard to which the courts of different instances have
different opinions. The above mentioned, finally, reflects on resolution of cases and causes procrastination of
proceedings. see Recommendations on Problematic issues of Judicial Practice of Civil Law, XXX, Homogeneous
Practice of the Supreme Court= of Georgia in Regard to Civil Cases, Supreme Court of Georgia Tbilisi, 2007, 5
(In Georgian).

Basic Direction of Judicial Reform, the Supreme Court of Georgia, Journal “Martlmsajuleba” (“Justice”), Nel,
2006, 28.

The courts represent not only the authorities, implementing justice, but also the supporters if settlementory
agreement as well. Roberts S., Settlement as Civil Justice, Modern Law Review, 2000, 739.

Besides, the following question emerges: are all state courts, due to strong interest towards them, not only too
loaded, but overloaded, as a result of permanently increasing surge of cases, as the result is worsening of the
significant worsening of quality of legal protection and, consequently, reduction of the “benefits of justice”. See
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6.2.2. Time of Settlement

Factor of time is always special for proper direction of public as well as legal processes, protection
of the violated or disputable right, regulation of legal relations.'®! Factor of time plays key role directly in
the process of proceedings. It often makes judge to cut down his activities to time constraints, as for the
judge, who wants to provide detailed answer to all important issues, arising in regard to the legal dispute, it
will be difficult to conclude the work in timely manner.'®*

The purpose of legal proceedings is not only protection of person’s rights, but also protection of
these rights in timely manner and in reasonable time limits. For this purpose, civil procedural legislation
defines legally established time limits of implementation of procedural actions,'™ exact observance of
which is very important.'™ “Procedural time limits - is certain period of time, during which this or that
procedural action shall be performed”.'® And where time limits are not specified by the law, they shall be
defined by the court.'®® Cases shall be heard in reasonable time limits."®” When determining the duration of
procedural time limits, judge shall consider the feasibility of procedural action, for which they were set.'®®

The importance of factor of time, i.e. time limit in civil proceedings is directly related to the goals
and objectives of proceedings.'® “If the time, during which the disputing parties have to perform this of
that procedural action, is not set, civil proceedings would never end, protection of rights would never be
implemented, chaos and willfulness would establish in proceedings, implementation of justice would com-
pletely depend on the will of the parties, which is not interested in hearing of the case™.'”’

It is difficult to observe all legislative conditions, related to procedural time limits; and it is difficult
for overloaded and permanently working judicial system to rely only on judicial mechanism."' Conciliati-
on represent the judicial mechanism, one of the goals of which is to relieve judicial system from overloaded
schedule of cases at the expense of procedural regulation of settlement time.

After the parties make decision on conclusion of civil proceedings with settlement, they begin deve-
lopment of settlement proposals and agreement on formation on settlement terms in conciliation act. As so-
on as the court verified lawfulness as settlement act, it makes decision on approval of the court ruling.
Prompt and productive conclusion of this process is in the interests of the court too, consequently, joint ef-
forts of the parties and the judge expedite settlement agreement. As a result, settlement allows settlement of
dispute in shorter time than it is required for settlement of case by litigation. In particular, the main worklo-
ad falls on the timespan, which the parties to settlement need for development of settlement terms.'** Ho-

and comp. Gilles P., Judicial System from Critical Sight: Comparative Analysis from German Position,

“Samartlis Zhurnali” (“Journal of Law”), Ne2, Tbilisi, 2009, 235 (In Georgian).

Violation of the principles of civil procedural legislation leads to procrastination of hearing of disputes in the

courts, failure of performance of procedural actions in regard to the cases of certain categories without

termination of proceedings. In details, see Kiria G., Teoretical- Practical Comments to the Revision of Court

Decisions, according to the Civil Procedural Code of Georgia, Thbilisi, 2002, 7 (In Georgian).

E. g., lease disputable issues without consideration when working on legal conclusion and draft decision. See

Tchanturia L., Boelling H., The methodology of Judicial Decision Making on Civil Case, Tbilisi, 2003, 54-55 (In

Georgian).

'3 Part 1 of the Article 59 of CPCG (In Georgian).

184 Articles 59-69 of CPCG (In Georgian). In details, see Liluashvili T., Liluashvili G., Khrustal V., Dzlierishvili Z.,
Civil Procedural Law, Part 1, Tbilisi, 2014, 226-239 (In Georgian).

"5 Liluashvili T., Civil Procedural Law, 2" ed., Tbilisi, 2005, 65 (In Georgian).

%6 Article 59 of CPCG, part 2, sentence 1 (In Georgian).

87 In details, see Liluashvili T., Civil Procedural Law, o ed., Thilisi, 2005, 65 (In Georgian).

18 Article 59 of CPCG, part 2, sentence 2.

8 Liluashvili T., Liluashvili G., Khrustal V., Dzlierishvili Z., Civil Procedural Law, Part 1, Tbilisi, 2014, 98-105 (In
Georgian).

" Liluashvili T., Civil Procedural Code, 2" ed., Tbilisi, 2005, 134 (In Georgian).

"' Darjania T., Electronic System of Legal Proceedings, Georgian Experience of Electronic Justice, Tbilisi, 2015, 21

(In Georgian).

Setting out of Court, How Effective is Alternative Dispute Resolution, Viewpoint, Public Policy for The Private

Sector, The World Bank Group, Financial and Private Sector Development vice Prudency, October 2011, Note

Number 329, 3.
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wever, it should be mentioned that in the case of settlement of case by settlement no less procedural actions
are to be implemented than in the case of litigation.'”

Thus, the portion of cases of judicial system, which are settled by settlement, has great impact on
statistics of cases, existing in the court. In the process of relief of loaded schedule of hearing of cases, exis-
ting in the court, the share of cases, settles by settlement is unambiguously great.

6.2.3. Enhancement of Trust towards the Court

The number of cases, settled by settlement builds the trust towards the court. The basis for this
statement is provided by the circumstance that settlement of proceedings in short time, at minimum time
and expenses and with desirable outcome is substantially important for the society, and, directly for
disputing parties. In such circumstances mutual relations of the society and the court develop on positive
context, society develops positive attitude towards judicial system, sound public relations build up outside
the court and not the negative emotion of the loser party as a result of court decision.'™ “Conclusion of
process with settlement enhances positive attitude towards the judges, making decision and towards the
justice on the whole”.'”

The impact of decisions of the higher court and overwhelming nature of position of the Supreme
Court is obvious in regard to the decisions, made by lower instances and, in general, by court, serving to
integrity of rule and law.'*® Attitude of the parties and the courts towards settlement of case by conciliation
is conditioned by abundant judicial practice, which is particularly diverse since 2008. Attitude of the
Supreme Court of Georgia towards settlement is also reflected in its recommendations and explanations,197
which actively support settlement. Recommendations are not mandatory; however, from the viewpoint of
formation of homogeneous judicial practice and uniform legal approach, they have to be attached special
importance.'”® The role of the courts of higher instances is twice as importance in the case of settlement of
case by settlement. Their open speeches shall serve as an example for the uniform judicial system.'”
“Obtaining of public trust towards judicial system, formation of independent and unbiased judicial system

in Georgia is the most important guarantee of development of Georgian law-governed state”. >

6.2.4. Attitude of Judges towards Settlement

Some judges are skeptical in regard to application of alternative dispute resolution means. In their
opinion, legal process has already proven its efficiency. Therefore, there is no need of searching for
innovations in this direction.””' Certain part of judges considers that conciliation cannot be given preference

' Tchanturia L., Boelling H., The Methodology of Judicial Decision Making on Civil Case, Tbilisi, 2003, 92 (In

Georgian).

This emotion is finally directed towards judicial power and judicial system.

Tchanturia L., Boelling H., The methodology of Judicial Decision Making on Civil Case, Tbilisi, 2003, 90 (In
Georgian).

Bolling H., Judge’s Independence and Acceptance of Judge’s Decision by the Parties — Management of Case
Hearing, Talks on Settlement and Peaceful Dispute Resolution. Lutringhouse P., Methodology of Making
Decision on Civil Case, Bakuriani, October 18-21, 2007, 38 (In Georgian).

Recommendations on Problematic issues of Judicial Practice of Civil Law, XXX, Homogeneous Practice of the
Supreme Court of Georgia in Regard to Civil Cases, Supreme Court of Georgia Tbilisi, 2007 (In Georgian). See
Practical Recommendations for Magistrate Judge, Supreme Court of Georgia Tbilisi, 2008 (In Georgian).

See Recommendations on Problematic issues of Judicial Practice of Civil Law, XXX, Homogeneous Practice of
the Supreme Court of Georgia in Regard to Civil Cases, Supreme Court of Georgia Tbilisi, 2007, 6 (In Georgian).
Bolling H., Judge’s Independence and Acceptance of Judge’s Decision by the Parties — Management of Case
Hearing, Talks on Settlement and Peaceful Dispute Resolution. Methodology of Making Decision on Civil Case,
Bakuriani, October 18-21, 2007, 143 (In Georgian).

The Issues of Ethics of Legal Professions (American Bar Association, the Rule of Law initiative), Washington,
2009, 91.

See Tsertsvadze G., Mediation, Alternative Dispute Resolution Form (General Overview), Thbilisi, 2010, 168 (In
Georgian). And part of judges actively support settlement rather trials (judges are promoting settlements rather
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over litigation. In their opinion, consent is often compulsory and even refer to settlementas capitulaltion.202

However, certain part of judges broadly supports and positively assesses conclusion of proceedings with
settlement. They share the position that it is their direct business to support settlement, which put a positive
spin on judge’s role.”” It is mentioned in foreign researches that quite big percentage share of the cases,
existing in the court, doesn’t proceed to litigation,”* as it becomes possible to conclude the case with settle-
mentthe last minute (before commencement of legal proceedings). Presently, arrangement of pre-trail mee-
tings and use of alternative dispute resolution mechanisms represent a kind of pre-requisites for settlement,
consequently, the number of courtroom-door dispositions increase, having positive impact on understan-
ding in regard to settlement.*

Judge plays central role in mutual relations of judicial system and society. Trust of society towards
the court and the level of trust depend on day-by-day activities of judge. In addition to professional skills,
inherent to the profession of practicing lawyer, judge shall have deep understanding of human phenome-
non, as it distinctly reflects on the authority of the judge and, thus, that of the court.”” In particular, honest
fulfillment of duties by each judge enhances society’s trust towards judicial system and convinces citizens
in impregnability of justice.””’

The impact of conclusion of proceedings with settlementon civil proceedings is unambiguously posi-
tive not only for the disputing parties, but for judicial system on the whole.”®® It is the judicial system and
numerous corps of judges, who has the best understanding of what difficulties the parties may face in the
course of proceedings, how much time, energy, changes, unexpected developments and financial problems
are related to proceedings, how long way each party shall go to achieve the desired victory.

6.3. Mutual Result — Prohibition of Repeated Application to the Court

than trials). Comp. Resnik J., Mediating Preferences: Litigant Preferences for Process and Judicial Preferences for
Settlement, Journal of Dispute Resolution, 2002, 155- 158. With further reference: trong v. BellSouth Telecomm,
Inc., 173 E.R.D. 167, 172 (W.D. 1111.99 7) (observing that "[i]thni scase, I could hold my nose and accept the
settlement, after all, it is said that a bad settlement is better than a good trial").

Parness J. A., Improving Judicial Settlement Conferences, U. C. Davis Law Review, 2006, 1995.

Ervasti K., Conflicts before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies in Law,
1999-2012, 190.

Mnookin R. H., Negotiation, Settlement and the Contingent Fee, DePaul University, University Libraries, DePaul
Law Review, Vol. 47, Issue 2, Winter 1998: Symposium — Contingency Free, Financing of Litigation in America,
Article 8, 1998, 364, With further reference: Of all automobile insurance claims, the majority settle before any
court filing, and most of those suits that are brought to trial settle before any jury verdict. See. Marc A. Franklin et
al., Accidents, Money, and the Law: A Study of the Economics of Personal Injury Litigation, 61 Colum. L. Rev.
1, 1961, 10-11; Galanter M., Reading the Landscape of Disputes: What We Know and Don't Know (and Think
We Know) About Our Allegedly Contentious and Litigious Society, 31 Ucla L. Rev., 1983, 4, 27; Laurence H.
R., Settles out of Court, 1970; (discussing how the law on a day-to day basis revolves around settlement and not
trial); Trubek M. D., Civil Litigation Research Project: Final Report,1983. (reporting on a nationwide study of
civil cases and discussing the frequency of litigation, costs and lawyers' activities). Settlement also occurs in some
80% or 90% of criminal matters in almost every American jurisdiction in the form of "plea bargaining." see.
Alschuler A.W., The Prosecutor's Role in Plea Bargaining, 36 U. CHi. L. Rev. 50, 1968, 50; Galanter, supra, at 27.
Similarly, some 75% or more of all administrative proceedings end in agreements rather than trials. Robinson G.
O., Gellhorn E., The Administrative Process, 1974, 523; see. Woll P., Informal Administrative Adjudication:
Summary of Findings, 7 Ucla L. Rev. 436, 1960, 437.

Baar C., The Myth of Settlement, Paper Prepared for delivery at the Annual Meeting of the Law and Society
Association, Chicago, Illinois, 1999, 2. Ervasti K., Conflicts before the Courts and Court-annexed Mediation in
Finland, Scandinavian Studies in Law, 1999-2012, 193.

26 Chachanidze E., Zodelava T., Gogishvili M., Sulkhanishvili M., Communication in the Court, Tbilisi, 2013, 10
(In Georgian).

Issues of Ethics of Legal Professions (American Bar Association, the Rule of Law initiative), Washington, 2009,
92.

It shall also be mentioned here that the opinion is expressed in legal literature, that the institute of settlement
(settlement) is based on public nature of the court and private nature of settlement. Critics of settlement mention
the asymmetry, existing between litigation and settlement, as between utopic and real settlement methods of
proceedings. Bilsky L., Fisher T., Rethinking Settlement, Theoretical Inquiries in Law, 2014, §9.
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The most important outcome of settlement, which occurs for the parties and the court simultaneo-
usly, is specified in legislative reservation. In particular, after termination of proceedings, repeated initiati-
on of the similar case is inadmissible. Termination of proceedings is the form of conclusion of proceedings,
which excludes the right of repeated application to the court with the same suit.**” The above mentioned is
envisaged by p.2 of the Article 273 of CPCG, according to which, in the case of termination of procee-
dings, it is impossible to apply to the court repeatedly on the same subject between the same parties and on
the same basis. “The parties don’t have other demands towards each other. The know the results of settle-
ment, in particular, that as a result of settlement, proceedings terminate and dispute between the same parti-
es, on the same subject, on the same basis is inadmissible”.*'

There are cases in judicial practice, when the terms of settlementare not fulfilled or the party abuses
its right”'" or has lost the interest towards settlementand repeatedly applies to the court with the demand of
renewal of proceedings, which is inadmissible.*'* Failure of fulfillment of the terms of settlementfor any re-
ason is not the basis for repeated initiation of suit on the same dispute. The essence of the rule under legis-
lation is that if the party does not agree to the condition of settlementor fails to fulfill it, he shall not de-
mand renewal of proceedings, but appeal the ruling on approval of the act of settlementor apply to the exe-
cution proceedings on compulsory fulfillment of settlementterms. Failure of fulfillment of the terms of set-
tlementis the basis for compulsory execution.”"

The guarantee of avoidance of these circumstances again lies in legislative reservation, that the court
shall explain the outcomes of settlementto the parties.214 In particular, judge shall, in the manner, extremely
understandable for the parties, explain sub-paragraph ,,b“ of p.1 of the Article 186, sub-paragraphs ,,b*, ,,c*,
,,d* of the Article 272 of CPCG, as well as the Article2 of the Law of ,,execution Proceedings“;215 shall cle-
arly explain the fact, that they will not have the possibility of repeated application to the court on hearing of
the subject of dispute on the same basis. Besides, the parties shall treat the agreement on the terms of settle-
mentwith special responsibility, as after their approval by the court the dispute under consideration will be
concluded and the agreement of the parties will obtain the power of the court decision.*'®

It is impossible for the court to return to the issue and perform actions, envisaged by procedural le-
gislation endlessly. The above-mentioned legislative reservation is a kind of guarantee that the dispute on
one and the same topic will not become the subject of repeated consideration by the court, will not be bur-
dened but groundless applications on renewal of litigation, negative emotions of the disputing parties,
which ensures legal and social stability of judicial system and society.

0 Kurdadze Sh., Khunashvili N., Civil Procedural Law, Tbilisi, 2012, 409 (In Georgian).

1% Ruling dated November 07, 2008 of the Chamber of Civil, Entrepreneurial and Bankruptcy Cases of the Supreme

Court of Georgia on the case: NeAS-346-598-08 (In Georgian).

Ruling dated October 09, 2008 of the Chamber of Civil, Entrepreneurial and Bankruptcy Cases of the Supreme

Court of Georgia on the case: NeAS-436-678-08 (In Georgian).

The authors of one of the princely claims explained that “as the other party abused its right and didn’t fulfill the

obligation, taken under settlement, settlement has no sense for them, due to which they want to continue the

dispute. Appeal Court didn’t share the above mentioned, as the parties, by agreeing on settlement, disposed their

rights, granted by the law, to determine by themselves and make decision on conclusion of the case with

settlement and termination of proceedings and the circumstance, that one of the parties fails to fulfill the

obligation, taken under settlement, cannot form the basis of cancellation of the appealed Ruling, as the authors of

the private claim are authorized to demand compulsory execution of this Ruling”. See Ruling dated September 10,

2008 of the Chamber of Civil, Entrepreneurial and Bankruptcy Cases of the Supreme Court of Georgia on the

case: NeAS-621-846-08 (In Georgian).

Ruling dated June 11, 2008 of the Chamber of Civil, Entrepreneurial and Bankruptcy Cases of the Supreme Court

of Georgia on the case: NeAS-302-559-08 (In Georgian).

Ruling dated March 10, 2008 of the Chamber of Civil, Entrepreneurial and Bankruptcy Cases of the Supreme

Court of Georgia on the case: NeAS-95-375-08. See Ruling dated March 17, 2015 of the Chamber of Civil,

Entrepreneurial and Bankruptcy Cases of the Supreme Court of Georgia on the case: Ne2B/4963-14 (In Georgian).

5 Kurdadze Sh., Khunashvili N., Civil Procedural Law of Georgia, Tbilisi, 2012, 396 (In Georgian).

16 Ruling dated June 06, 2012 of the Chamber of Civil, Entrepreneurial and Bankruptcy Cases of the Supreme Court
of Georgia on the case: No AS-1770-1750-2011.
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7. Conclusion

Settlement process is based on systemic unity and legal norms. On each stage of settlement, judge
has specific function, who settles proceedings with specific legal outcomes. In particular:

“Judge” is a common, accepted term for legal space. Judge, who directs the settlementprocess, is
equipped with the status of the “judge-settlementator”. Georgian legal space does not know the notion of
the judge- conciliator. However, uses the term, adequate term of the judge, implementing legal functions
and competences for the purpose of settlement — “magistrate judge” in quite different legal space and in ot-
her meaning. Judge, who directs conciliation process, shall be referred to as “judge- settlementator”.

Settlement process needs mediator. Judge is the best person and advisor for this purpose. The functi-
on of the judge is unambiguously important in settlement process. The judge represents the central axis of
proceedings, and, consequently, settlement, around which all procedural and non-procedural actions, direc-
ted towards settlement, are performed. For full-value and productive performance of this function, judge
shall be equipped not only with knowledge of procedural norms and high qualification of lawyer, but also
with the skills, which will help him settle the proceedings with settlement. In the process of settlement, his
activities shall be based on the judge’s personal properties, professional abilities, key principles and compe-
tences like independence, unbiasedness, honesty, observance of ethical norms, equality, competence and di-
ligence. Besides, for the purpose of direction of proceedings in compliance with the requirements of the
law, the judge shall be equipped with professional, social and personal competence. The judge’s ability of
communication is special. Settlement is a parallel process of communication of the parties and judge. Com-
munication, implemented on the part of the judge, required offering of settlement, conducting of concilia-
tory negotiations, development of settlementatory proposals and consulting of the parties. The judge shall
manage to understand subjective characteristics of the disputing parties, see the future prospects of settle-
ment, and predict, at certain extent, development of the case.

The judge is obliged to offer the parties different versions of settlement, show them the weaknesses and
strengths of their position, convince them in advantage of resolution of case by settlement and, most impor-
tantly, indicate to the possible outcomes of dispute resolution in advance, which is certain novation in civil li-
tigation and facilitates more correct relations for the judge and the parties and their approximation within the
limits, permitted by the law. Thus, the judge is authorized according to the procedure under legislation, to get
involved in conciliation process as the “third passive party” for implementation of “good will and duties, im-
posed on him by the law.

Classification of the results of concluding of civil proceedings by settlement can be according to the re-
sult for the parties on the one hand, and judicial result, on the other hand.

According to the result for parties, in the case of conclusion of proceedings with settlement the dispute
is resolved with the will of the parties and the desirable results; justice is restores; interests of the parties are
identified in the environment of equality; settlement is cost-effective and easily enforceable; dispute is resol-
ves in peaceful and non-conflict ways; new relations are established between the parties and peace is restored
between them, which is the prerequisite for future cooperation. Besides, settlement means saving time,
energy, emotion, prevention of stress and maintenance of high attitude, as there is not loser in the case of set-
tlement.

According to the judicial result, settlement allows relief from overloaded schedule of cases; prevention
of procrastinated and long litigation; rising of trust towards the court; healthy human relations occur outside
the court and not the negative emotion of any of the parties - resulting from the court decision — which, fi-
nally, is directed towards judicial power and judicial system. When the parties obtain maximum result from
the dispute, resolved by settlement, their mood and attitude changes unambiguously positively in the courtro-
om itself, which contributes to rising of trust towards the court.

The impact of conclusion of proceedings with settlement on civil proceedings is unambiguously positi-
ve not only for the disputing parties, but for judicial system on the whole; however, conciliation, existing only
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on legislative level, will not bring the relevant result without support from active judicial mechanism, judicial
corps and members of society. Legal space shall make stronger accent on settlement of parties, when the goal
of implementation of the principle of dispositionality and the judge’s role in formation of flexible mechanism
of regulation of the parties’ will is special. The judges are obliged to make every effort for conclusion of pro-
ceedings with settlement. The judge’s disposition to settle the case by conciliation facilitates not only full-va-
lue implementation of justice, but also proper legal formation of society.
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dgbemagdal qdOHNMB3g9mymes. 39bmbo o6 356LsbE3gMasL dobo go8myqbgdal bgggmmb. mogmgdm-
d0o dgbadmadgmos dANbggmymzam 046gb 69d0bdngMn gommgdmmagds, 3o dmEnl, Ladmdag-
MM © 306M0m0 33 gdMmgdgda(s, 356Ls3NMMgdom 30 - goeydal 30Mmdnc BsMmBm3mdaemon
30@;‘936‘3@36360.88 30853, M53009dMds, Mmam® sMbgdymo gomEgdnmgdolb dgbsdg ool dm-
boBoemgmdoom dgbeymagdal badsMomgdmngo mbOME3gmmymeal Bpamdatgmds, 396 0dbgds asdm-
496939 3mEgqdol 30Gmdgdal mdOHbzgmymeals boa‘go@gbogg.sg 59 3og@L ob gomMgdmgds go-
65306mMd5dL, HmM3 Mo30980 o6 3l Labsdsmmemmdn 0dwnbsmg Logdob (HMIgmdgs mnggds
mbs dg0g9L) Bomdmgdals Bbomg. dob Jogm godmba@ymo bgds - MM 0gdgmo asbsbawgds
053090mMd0b dgbobgd, 3gbadg 3oGal Bydss. ImEnggdal s@o0 30 agds dmagg dbsmggdl dmEnb.
0bobo 3mMnggdol 3G 30(3980L Momdady go6Rnbgdal batggdo M0sb. dgbodedabow, mazwado,
Bmame(z 306939 dgbedg oMo 5bndbyymn g56Rnbgdal dbomg 396 gobrogds.

7. 3m33Gm3abob dombggs

238356153980b ©6Ygd0Ls s Mmnmmgmo bszombob dgbadsdabo dgbadmgdemmds — bGsb-
oMB0b gobbomgol d930ga, Laby@mazgmos, 3mbLABLYLEL dombggs, MmMPgma(g Fmeedsms 3gdabsls
353900900 0b33698L  gy3mdbgds s, dgdmgdabrsggzemo, ™Mngg dbsMob  0bGgegbgdl
6080’)60@03[)“.90 3mM336m3obo oMo L3MBE WYMo babnsmabes s 9o 3mMbzMg&mm dobsobl gdbe-
by@gds — 8300006 04690 d(30mmgdmmo 3omEgdmgdol dgnbHmgdmmds ©s dobmsob ws3ogd0Mg-
dmmo d98amdo LadsMomgdfngn @eggdn. 3MbiMg@mm d53mbgg3edn, 3gmabbdgdol 864y 3m33Mm-

80bob 8omBg30L boggdggmo gomEgdmmgdal 3gbBmmadol gmdmademmds dgademgds agmb.”!

86 dmoody 0., Lobagomm badstmsmoa, md., 2014, 377-378.

87 dgbggerns 6., gob&uyns (m., dmady 3., bnbodg o. bgia@osbo x. LojeGmggmmb Lodmdsmsgm
3Mgdbob 3m396@ota, Boabn 3g-4, Gmda II, md., 2001, 228.

88 0d39, 229.

¥ Lod393gmos dmGoagdom 89bs8y 3oMobogob Gs0dy gomEgdnmadal ©sBgLgds. dmMmoagds 3g-

admgds dggbmb dgbady 3oL, oydzs, 0833560 3mbEGgJLETn, HM8 ImMnggdal Bbomgd dmMoggdals

abom dgbedg oMol 0dsm Fmobmgbalb Mgmgdsdg ogzsl w@amo (pactum de non pedento)”. ob.

odomabol basdgmogom LobodsGmmmlb Ladmdsmadm Laddgmes 3omo@olb 2013 Beal 05 bmgddeal

a05by39@0mgds Logdgbg: Ne23/1084-13. 3q8amB8o domomgdoo: Miinchener Kommentar zum BGB,

Habersack, BGB §779, 6. Auflage 2013.

amagodzocn 4., bayembobodgoen 8., dgbbodgoemo 4., xobmos b., ggemsdzomo ., mEmogHomdgdo

LobadoFommm bbomdol ©sMmdsbdn, bbom3ob BsGmgal, 8bsmgms dmMoggdol 3mBabogsaymo o

Ladamomgdtoga sbdgd@gdo, bal, md., 2010, 92.

ab. mdagabol bssdgmazom bobodasMommlb Lodmgomadm Logdgms 3omae@ol 2013 Bemol 05 bmgddeal

a056y39@0mgds baddgbg: Ne25/1084-13.
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dmM0gqds gyMebmds bamgqdl Immal 9Mma3em 58d0sbn® s LadsMommgdfng domabLb.
5b0dbyyends domoblids baddnbbomdmgdal goMzzgnm g&o3dg 0b@gMgbms dgxgmgdal Babsdomm-
3o mbos dob(3qL BboMggdl, Mo aobrgds gMmazemo baggdzgmo 0dabs, ®m3 baddnbbsmdmgds dm-
089500 obEMMEIL. YIPsmme obdmboonGmdal 3Gnbz0300 go3ysmgdmma dbsmgms dg-
badmgdemds, Logdobbamdmagds ImMnggdom ©E83me3MMb, gmmabbdmdl dmmngqdabol Jbscgqdl
Jdmenb 30’)836(*)80[)[),92 (3 ImM0aqdol 30MHmMdgdol Lobom gGomMan sobobgds dmmnggdal og-
&30 s, sbgon 306Mdgdab 396mMbmsb dgbadadabmdabsb, 3@ 3n(3gds sbg3g ImGoagdals od@)nm.gs

3m836m80bnb94 dombggol Ladyemadgdos: Logmo30ol gobdnbGzs, yuMomgdolb gsdsbzo-
mgds ©330b Ledm3sgmm ImazoMgdsadyg, bLagMomm ab@gFMgbgddg BMMbomsw® bo‘gboﬁm,gs 0J(300&0-
6905 dgbadmm o oMs gofMEangar dgrgagddg. gommsygamo dggan (36mdomon brgds 35300,
Gz bobodoBomm 350l bLsMdMBoMM MmMsbB0 s 0rgdl badmmmm goaByzg@omgdsl.®®

dmE0ggd0lb MHML ynFemgds 1bos asdsbzomuogl 0d gofmgdmgdadyg, Gm3, g3ab(s oMb 83-
3m3b ImMnggdadyg, ob, Gog@mdMngsm, Mobzazlb, Moash, Mmamt aswmsbyzg@omgdsb 8nonmgdl
bobodamom bogdal gobboemgal dgogasw, babobbsd mgom Lobsdsommmbogabs Mbmdos.
obod39800, bLobsdsmommma dgbedmm dgwgagddg Bogmommb, ond(3s, dgbodmm dgogan dbamg-
9035 obg o6 ©bs onmmb, MmM3 oo 35 N33 ad30dbY3g@ MmO Rosmgsmmb. dgbadmm dgwg-
398 domnmgdabsl Lobodsmnmma Mbos Bommocmmb 3obmbdy, 3Mod@035dg, 0MabGms s Le-
Bmaomgdol sbODY, oamod, 93sbmeb, ¢Ybos s0bndbmb, MmM3 ymggmogg gb dgadmgds dgazze-
mmb bogdobodo dbsfmgoms ©s-3m3ngdamgdals agQagoQ.w o) 30l dofomsm Lo jzombgddy
a3 398900 g539Mbogds, 35d0b dgbodmgdgmo 0dbgds Ibatggdo dgmebbdwmbgb agal Lasd-
e 3gbem Bgboo 60@06833@)0%3.98

8. ImM0ggdab 33mY3009dgma 3Gm(39L0b 3d(3gbmEYma d4bgds

dmMogqds, MmamE(z badmdomasdm baddobbomdmgdalb d569439@0bL bogdzgmo Gubdzosws-
396a o LadoMmEgdMngn dmamgbs 0gbgds, oy ab 56 dmgd393s Lodmgomadm bogdabbomdmg-
30l gGomdn. s3gbsw, 5L d93ga, M3 3mMMnggdal @sdmyy3z0gdgmn 3Mm(3gbo LabadsMommm-
do ombgdnmo ©s30b badsMomgdMngsm dgbyz9@ 0L Logdzmom 0d(3939, 3mMaagds baddobbom-
dmgdob 3Mm39Lob dgdoagbgmo bsBomn brgds. gb gofMgdmgds dmMoggdol @sdme ogdgmo
3Mm(39L0L og(39LmEYm dmbgdodg Bommomgdl. dmMoagdol M 30Egdgma 3Mm(39L0L Ladm-
Jomagm bLogdobbomdmgdol dgdsagbgm bobomom aobbamgsl Logydgmowm Moggb Immnggdol
3060 - ImFnggdam LoddnbBsM3mgdals dgbyz98)e.

bodmgamadm Ladmmzgbm Ladammama badsmmmal gMmnsba bob@gdol gobnymagmo Bobo-
m0d 3, 8dgdb 308mBnbsmyg, bomdmyoagbgmos 3ol 3ogdotmo o6 3Jmbogl o3 Lob@gdal Lbgs

% 3om3bMoga 3m33HmBaboa. ob. mdogmabol bosdgmaszom LabadsMmnmmb LadmJomadm boddgoms doemsadab

2013 Bemob 05 6mg8dMob goobygg@nmgds bogdgdg: Ne23/1084-13.
% bogygdos o., Ladmdsmagmbaedatomgdagn bm&mdgdol go6356@gdqd0 qbgbsgbo LobodsGmmmb 3Mad-
&0goda (2000-2013), 03., 2014, 494. ab. Log3g Nesb-792-1079-09, 09.11.2009.
»3M336mBabol LEGsGgans” MabmAbgdol gosbsbomagdal Mobsdom aogmegal ameobbdmdl. gMoma
3mEogg Ibomnlb @omdmds, 3gmeg dmmsogg bofnlb EsmMBMbal Gmmesbo Mbos aymb. o3 LGMsGganals
dofomosma 3Mab(30300 ,Mo08g Hm8 8ngommom, 85d0b ymggmds R396a068s Momoze Mbos @em3mbX.

94

3O Emom 0b. xmMmEgbsdy 4., Bgmaszns, md., 2012, 12.
3{7730330@0 4., bzy@boé;nagn@n 4., ngbnagn@n J-» gobmeos b, 33@0330@0 M., PHN0gMomdgdo
Lobsdamomm Lbomob ©sMdsbdn, Lbomdal FoMmgal, dbsmgoms dFmEnggdal 3manbogzsonma ©s
LadommmgdMngo sb3gd@gdoa, bib, md., 2010, 25.
9% nd33, 35.
97
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B Merrills J. G., International Dispute Settlement, New York, 2005, 12.
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0M3q8086. y39modg 39@ow 39330600 S YN0 MMM 30 dMmads ob badmdsmsdm a8 go-
S LOFoMMSMM6 593L, 30bs0Eb LEMMg o@gMasm@o Ladsmmom Imbgbfnggdamo Y-
209M0Md530006 BoMdmImdamo ©s3930b go6bomgal Byl 3obbadmgmesh Ladmmgbm Ladstme-
0. 53M 30 dMmMads Jo@ Mm@ s 3Mm3gbmamn@ LodsMmsemb dmmol oMol gm®mdabs (do-
&9 LodosMmmamon) s Jabssbnb (3Gm3gbmsmanmo bodsMmamn) ©sdmogdnmgds.? 3-
©9bs@, Ladmgomogm LadMmgbm badsmmmal s@bgdmdals doDsbo do@gMnsen bLadsBmmom
dmbgbmnggdymmo MMM HcmMdgdol gobbmE(309mgdol Ladsmomgdmago 1 dMMB3gmymess.

Bmgmez dgdmo 5006036y, bLadHm3gLm Ladsmmaman gdbabyMgds oG g Lodom-
omom ImbgbMoggdnmo MHmngMmommdgdol Mgammomgdsb ©s gobbmM30gmgdslb. dmMoggdsb-
056 53533069800, sbgmo Lobal ,badbabyMa” MEMIbEMNgns. oG gMnsmyMa badsMommon gomge-
mabbobgdmmo dmeoggds gdbabymgds LadMmmgbm LadsMmsmb, 30600086 LogdnbBESMBmMgdals
d96y39E& 0L Laggmdzgmos, bmmm badmmzgbm Ladsmmama gdbaby@gds do@gMasmMa Ladom-
ool gobbm@m(309mgdsl 869 bosgm NMmngMomdal Mgammagdsl.

bogdomoggmmb badmgomsgm badtmgbm gmogdbol (dgdmamddn — bLLy) XXIX msgo oom-
35mm0B0698L LogdobbomImgdal odmagzMgdal aswsebyzg@omadol gsdm@ebol aofmgdy, Lows(s
bogdobbomdmgdal dgbygzg@s s LomBgmol gobybomggmon ©sGMzggds FmnobdMgds. Ladmdsme-
Jm Ladd0LBamdmgdals Igbyz9@)0b gfMm-gMma LadsMmmmgdfngn Lodmsemgds ImMnggdss. dmMoag-
dob, Bmamez badmgomogm bad80bBsMdmgdals sBdmegMgdal badsMmmmgdfmngn gsbbmM(30gemg-
35, bLogd0bBam3mMgdals 3Mm(39LDge edM3oEgd M s ol gomgdy o6 oﬁbabmbb.mo

dmEnggdsl, gMmon dbMog, g3ommEgdnmgdocmbadstmmmgdmngn bobosmo o3l s bgdmmblg-
bgdma dbggmmdom ob do@gMasmama badsmmemal dgdsagbgmoa babomas. dgmg dbGng, dm-
0g905 Ladmm3gbm 3mddgogdss, MHmIgmoacz baddobBamdmgdals dg6y3g9@ 0l Laggydggmos s ob
LadMm3gbm LadaMmomol d93s0a96gmo BsBaemos. LadMm3gbm badsGomal d93s0a96gema 6560-
mab baboom dmEnggdal, Hmam(s ©sdmyz00gdgma 3Mmgbolb gmmads, odigbmEnm bsbosmdo

3m0boaods.
bLLg-0b 153-9 b 3o6baDM3M3L 39 (39LMEMMO s FgdrYEYmo PRMydgdol JabssmLL

5 5©aq6L, H™I ,04(35LmBYMms YPmgds, GmIgmos 0bgs ©s33330Mgdmoa Lbgs NRMydsLmsb,
Gm8 8ol 2569y o6 Jg0dmads 56Lgdmdogh . BmMagdal, Bmams 8s@gMosmamo boBat-
ool dmgmgbol JoDobo Losegm YB@ogHNMdal dmagemgdss. ImMogaqgdol, Hmammg badmm3g-
bm 3mg3ggdal Bnbsba(z ng0ggs, 339, YRO™ Ig& LadYLbEnm o dmGaqds Bnbbsw ababaglb
bodmgomagm bLogdobbomdmgdoo gobbabomggmo sg0l Imgagzemgdal. 5mbadbyymo dJobbal gob-
bm@(309mgdal Lodsmmgdmogo gm®mds dbstgms bgdol Jgmabbdgdss. o839, @edme30wgd-
moE sMbgdmmo bgds 396 dMNbzgmymal LobsdsGmmmdo sGLgdmmo ©sz30b dmbgbmnggdsb.
530bmz0l, 9®mbLdmAL LadMmzgbm 306mMb3gdmmdom oagbama Bgbo, M3 dmMnggds, Gm-
am@ 3 LadMm(3gbm dmg3ggds, Ladmgsmsdm LogdnbBsM3mgdol oLGMmMgdal (dgbyzg@0b) Le-
g9dggmao, badmsmgdoss.

dmMogqdals og39bmEMm dmbgdalb ob gomgdmgdss gobadnMmmdgdl, Mm3 dmMoggdobocmgal
(30 939m0d Mmdogd@&o 56 Lagseba, HM3gmbgz 3mGnggds Mbrs 606bm6@03@@3b.102 dmng -

9 eroermsdgoemo o., moenmsdgoemo g., beabdsocmo 3., derngfmodgoemo ., badmgsmosdm LadBmgbm bo-
doFmama, bobomo I, »d., 2014, 66. dgow. gmdobndy o., Ladmdomadm LadMmzgbm LodsGmama, ™d.,
2003, 9.

00bobndbogns, Gm3 LogoMmggmmlb badGmgbm  306mb3mgdmmds bmeme LobsdsGmmml dagM
3mt0ggdol 8m0sMgdl, o gowgs ghobgm ssbEnEMgdlb 8mMoggdabs s Logdabbomdmgdal w-
®096Mm 3533060b gobggmezmmdsb.

LLg-0b gbema 153-g, Boboma 3ofggmo.

dgo. momagedgoemn o, moemasdgommn g., bEHobGoemn 3., demogFodgoemo B, Lsdmgomogm  Lad-
BmEgbm bLedsmomsma, babomo I, »d., 2014, 59-60.
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30l mdngd@o Lobombgmm dmmbmgboo gomzgamabbnbgdmmo ogss. ImMnggdol sm30mgdmmds
o6 boMmdmndmds s 3mMoagdol ©sdmyyz00gdgmo 3Mmigbo 396 gobbmM(30gm@gds dmsgsmo
LadEmM39Lm YBmgdal, bagddobbamdmgdal aoMgdy. o 56 0d6gds Logdabbomdmads, 56w Labe-
doonmm bgboom gobbabomggmo @sgs, dmMogqdsz 3gM aobbmM(309m©gds, 306500056 56 nombyg-
398L Logabo, Madg dmMoagds Mbos dgEagl. 98 bs, o o6 oMol ©o3s, dmbamnggdgmacs
MR gM0ns. 535 96 dboMgms 3oyM3393emmds badsMmmgdfmngn dpamdamgmdals dgbobgd dmeo-
3930b B06o30Bmdss.'% Bbmmmm bobsdsGmmmBa gobbabomggmo @30l - bog80bBsGmgdal -
LydMBAbLL 360l dgbadmagdgmn dmEnggdsdy, Mmamm(3 od3gbmMma babosmal bLadsmommgdmog
30m(39LDg, baydamo.

dmm0gqds LogddobBamdmgdal 3Mm3gbab dgdsagbgmon, dobo og3gbmGyma babomas. 53sb-
056, 3065006 ol mogobmogemn MYy 30gdgma 3Mm(3gLn(zds, dsm dndstom gsbLbgszgdyman
&9f30bgd0 b 046gL 30dmygbgdyyma. 3oMggmo dgdmbggzs, Mmze ImMoggds edmy30gdgmo
badoFmmadMngn 3Mm(3qL0s, ,dMEMNgqgdol 3Bm(3gbae” Mbrs ngbgl BmblLgbagdmma. bmemm dgmeg
dgdobgggs, Omise  bgdmeblgbgdmmn ImMogqdal 3Gmzgbo  Ladmgsmsagm bLogdobBsmadmgdals
gMomadn gobabomads, Gmame dobo s@Mbgdoma dgdsagbgmn Boboemn, @gfMdnboom - ,3Gm39bab
36m(39L00" Mbs 3ob0doMmEM. sbgmo 336l g0 3909d0L Lodyamgdsl 30 ob gomgdmgds gobsdo-
mM690L, G ImMnggds mogabmagawa 3GMm3gbns, mmd(zs ob sMsMmbLgdyma Ladsmmgdfngo dmg-
mgbs 046935, 07 badmgomagm bogddnbBsmdmgdal 3Mb&g]LE3n o ngbgds gsbbamyma.

Bmgomom, 330L gosbyzg@ol 3Mmi3gLa, saomalb dobgozom, mM dofmomsw Godlb dmo-
303L: LobodoFmomm 3Mmgbl  (adjudicative process) o 5MdLdLOsGNE™  (Jgdomdb3gdgem)
3m3qLL  (comsensual process). Labasdsromm 3Mmzgbo Imozagb: LadsMmembamdmgdals 3Gm-
(39LL 96 LosMdnGMogm Logdob Bomdmgdsl, Losy dmbodsfmmemyg, sdoGfmn ob bogago dbogy-
mgd0 6939896 @o35L. 3dbLObOFsBNmM (353mabbdgdgma) 3Mm(39L0 Bma(393L: BmEnggdal Lbge-
obbgs Lobggdl (8gmas(30s, 3MbLamas(30s, IMmMS356s39ds), Loz 8baMggdo eIMe0Egdmawm
(300emmd96 dgoobbdgdal dombggzsl. dmEnggdal og3gLmGm dybgdal 0 303d0cmgds sbgzg ob
356M93mgds, M3 bLogdnbbacdmgdal sbEMMadal gMc-gfmn LasdsMmmgdfngn bodmsmgds —
dmEnggds LabsdoMmEmb Gomamaddo bmM(30gmEgds s, dgbedsdobsw, Labsdsmmmbdog®
dmM0aqosl bomdmawagbl. Logdnbbamdmgdol @odmegmagds dbmmme LabasdsMommmbdngfo dm-
039000 sM0l 33bodq>363q>o.104 09) 0335 bobsdamommb gomgdg dmEnggdal bLogsbo begds, ngn
1339 oo 3093mm3b698s LogdnbBamdmagdol 3m(3gLL, s@Medge boMgoms edmuznEgdgemn dg-

®obb3gd0om MganmofMgdmm ©sgom 3393m0bgds.

9. 5L 336>

dmEnggdalb 3Mm3qLbob M3megMmgbn dabsbn Imeszg dbomggdl dm@al oMbgdmmo 3mb-
Bmogdob am33063500.1°5 bgImombadbymo by gmmds (3bsymayb Medwgbndy 13bndgbgmmge-
Bgb 30693mgdol. 30M39malb ymgmabs, dmEngqgds Logdobbomdmadol obEmemgdal, 8obo dgby-
39800 Laggdggmos, Gog babadsMmmm gobhabgdedn sbobyyma dmEnggdals of@&ob Lobom gme-
dgds. dgmMg — dImMnagds 33mY300q0gmo 3Mm3gbos, BGm3gmai gMmobbdmdl gMomggzem

103

Fadamodgoenn B., LabgmdgzMmmgdm Lbasdstmamo, md., 2014, 97.

3936 aobzomamgdmm  J3gysbsdo Labadsmommbdngmo 8mMoaqgds bogds bLsgdabBsMBmgdal  ob-
mmgdolb  yzgmodg 860336gmmgebo  gm@mds, Moz oMbgdoo  gogmgbsl obrgbl  Lobasdsmmemml
Log30sbmdady. Ervasti K., Conflicts Before the Courts and Court-Annexed Mediation in Finland, Scandinavian
Studies In Law, 1999-2012, 193.

Menkel-Meadow C., From Legal Dispute to Conflict Resolution and Human Problem Solving: Legal Dispute
Resolution in a Multidisciplinary Context, Georgetown University Law Center, Association of American Law
School, 54 J. Legal Educ. 7-29, 2004, 9.
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3oL 3mbgmod@omsb 3mblgbbnbody. smbndbama 3Gm39L0L BaM3s@gdocm gsogmalb dgdwmama
dmEnggds, HmamM(z ©83m300989ma 36Mm39bo, 59439LmEYm d6gdsb 0dgbl s ol LagdnbBsm-
3mgdal obmmmgdal Lagmdzgmon begds.

dmM0a g0l sdmy)30gdgmo 3Mm(39L0 Mo30Lbmoz5000 dmgmgbss: badsMmnmgdmngn, bm(go-
seto, gbogmmmaonco god@mmgdol gBommdmomdom. smbodbyma 3Hm3gbo Labodsammb
sd@omco Ibsmeggoo 3030bsmgmdl s maz0lb LabYobl, %9 3owgg, LobsdsBrnmmb Jomds
3m398L 3mbgmngd@ob doMggmon Labom. LBmEmgw gb 3mbgmoagddo brgds dmmnggdol 3Mm(39-
Lol LaByobo, Bm3geoag BboMggdds, bagymamo domabbldggoom 396 ssMganmamgl s babedsm-
b 30856mgb bogdabbsmdmgdobygmmdom MEmogMmomdal sbsmganmomgdma.

dmE0ggdal 3Gm39L0L LodsGmmagdmog doboboomgdmgdl dmmal dmsgmgbo dobo LobEg-
InEmdss, HmIgmog 3MogMm3bndzbgmmagseba babosmabes, Ladsmmmgdfngn Mgammomgds o6
a55hbns s, 3g@bomom, ©s3mznEgdnmos Lobgmdg3Mnmgdm Immadsmsgdgdol, ogal Ggav-
m0Mgdal, ImFnggdol doMomoe 3M0b(30398Dy. 50bndbyma 3Mm(39L0L g@smYMa SBsmnda,
LodommmgdMogol aoms, dma3o3L bLmnomyMo s Bbogmmmannmo Bogd@mmgdol gMmmdmo-
mdsl, Moz ghomo b3 ©s39330Mgdmmos LabadsMmmml 3Domdobmeb Lamsbswm dmdMag gd-
mob Bmmo 03066GML, bmemm dgmeg dbMog — Fbomgms 3obbymdsmsb bgas@nnmnsb 3mbado-
@036 BoMmndsmamb dmmnggdals 3Mm(3qLo.

356bos oM gdygmo yumomgds b 09m3mb dmMoggdals 3Gm3qLol Lo 3m3ybogsgom
9893L, B33, BogBMIMagzs, dongmb ImEnggdal 3MmM(39LL gobrgsl. ImEoggdal 3Mm(3gLbal Bom-
30& 9000 @obENmgdal Bobsdnmmds mbyzg@o 3mINbogsznss, Mmamtg AbaMggdl, abg dbomggd-
Lo @ dmbadaGomgl dmEab. 3m3ybogsznol By3zg@s, oMbz OHMOL God@mEnm godmbody-
mo, dgbodmms, Ibamgoms badmdGngqgdemm d(3gmmdgdol Mdgogame EsLEYMadolb bogmdzgmo
a0bmal, MM sMoggmn nmgzelb dbatgms g.6. LodmdMogqgdmm gobbymdals s3z9Mazdy, Moy,
Mmamez bgbo, Imbodsmmmal onmamago 3Mmdabs ©s 3(30gmmdolb dgwgaos.

3dmM0agdal s3my) 300900 3Gm(39bob 36n0d36gmm3560 Bobaemn LadmdGnggdemm Bobsws-
©98980b 3931353989, Lamsbasm gm@mdnm hsdmysmndgds s ImMnggdal o4@do sbabgss. dm(zg-
Inm 98o3dy, dgadmgds modsdsm 00g3ol, Mmd dbafgoms asbbymds dmMnggdadg dombgymos,
0913(39, LOIMIMNggdmm babosowgdgdol Asdmysmndgds oEBomomss ©s8M30EgdMmo >3 gsb-
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Tamta Mamaiashvili*

Independent Process of Settlement - from Conflict to Consensus

The article offers the analysis of one of the key issues of civil procedure - closure of a civil case through
the independent process of settlement from conflict to consensus, its legal importance and characteristics.
The article focuses on the concept of settlement process and procedural meaning of settlement, which is
not interpreted In Georgian legal space and respectively, the parallel is made with German law. Specifi-
cally, based on below judgments it is deduced that settlement is substantial phenomenon on the one hand
and procedural on the other. According to the reasoning offered in the article determination of dual nature
of settlement is itself connected with the definition of a right, where of crucial importance is the fact of its
application, its exercise.

According to the reasoning offered in the article settlement is a legal phenomenon with dual nature.
Settlement, as a procedural phenomenon, implies settlement as an independent process and settlement as a
constituent part of civil proceedings. It should be mentioned, that dual legal nature of settlement is indivi-
sible. They are discussed together and simultaneously, what is conditioned by the accessory nature of clo-
sure of a civil case. The independent process of settlement implies a way from conflict to consensus, follo-
wing what the settlement, as an independent process, acquires accessory nature and becomes grounds for
the closure of case proceedings.

The fundamental legal characteristic of settlement process is its systemic nature.

According to reasoning offered in the article the independent process of settlement implies the systemic na-
ture of relations, which is not unambiguous, has no legal regulation and mostly depends on the basic prin-
ciples of contract negotiations, dispute resolution, settlement. Of essential and crucial importance is the
consistent conduct of settlement procedure through settlement attempts, settlement conferences. Particular
attention should be paid to communication phase of settlement process, which actually continues throug-
hout the whole process.

According to reasoning of the article the settlement conditions should be clear, unambiguous, explicit, and
should be oriented on the main purpose, i.e. on dispute resolution and closure of the case. A settlement of-
fer should not be conditional, it should not depend on some future and unknown event, because such a con-
dition will never become either a legal guarantee for conflict resolution or the ground for termination of
case proceedings in the court of law. For better guarantee, a settlement condition can be secured with a
collateral, envisaged by law - through mortgage or pledge in the case of monetary obligations. As regards
surety, being a personal collateral is cannot be applied when a guarantor is not a party to proceedings.
The conclusion of the article summarises, that the independent process of settlement has no statutory regu-
lation, there is no legal definition of settlement process and the phases thereof are not regulated at the le-
gislative level. Hence, for the independent process of settlement to play the adequate role within the legal
system as a ground for termination of case proceedings, it is reasonable for the Code of Civil Procedure to
allocate a special chapter for the legal meaning of settlement, where the settlement procedure will be dis-
cussed from a conflict to consensus as a process with relevant set of legal principles and characteristics ai-
ming at the termination of case proceedings.

Keywords: settlement, conflict, consensus, communication, settlement efforts, settlement negotiations, set-
tlement offers.

1. Introduction

One of the key issues of civil procedure law is the closure of civil proceedings through settlement.
"Law is not a goal in itself, but rather the mean of attainment of certain goal".1 Settlement is an efficient
tool to overcome difficulties and settle conflicts arising between the parties on the one hand and on the
other - grounds for termination of civil proceedings and legal phenomenon regulating judicial system.

s

Doctor of Law, Ivane Javakhishvili Tbilisi State University, Faculty of Law.
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Public relations are multilateral and diversified. The will of the parties is always oriented on the
development of new, beneficial for them relations. However, the subjective will of the parties in this
process may change, what is further supplemented by objective circumstances and as a consequence, the
result is not always attained. The signs of a conflict’ show up in the existing relations what ultimately
develops into a dispute’.

The relations cannot advance and develop in a disagreement, conflict situation®. As a general rule,
such a situation creates uncertainty of a right, when obligation is not fulfilled and a right is not exercised.
The necessity of regulation of human behaviour and relations arises. There are different ways and means of
regulation of a conflict situation. From purely legal point of view this is the resolution of a dispute through
the court of law when litigations are conducted in accordance with the procedure, prescribed by procedure
law and, as a rule, there is only one winner party. When parties fail to find a solution to the situation they
are in, the dispute is referred to the court of law and develops into a litigation. "Recourse to the court by a
person for the protection of a right, that is recourse to this time- and money-consuming process already
means that the parties failed to peacefully settle the dispute that arose between them."> However, there still
are the chances to peacefully settle’ the dispute, what brings about the question of settlement as an
independent process of negotiation and settlement as a ground for termination of case proceedings.

A human being is a negotiator by nature. The members of the society are unconsciously but
permanently engaged in negotiations.” A individual may not be even aware that he is negotiating with
himself as controversial motivations frustrate him and he is constantly engaged in negotiations to settle
them.® In general, the motivation of settlement is the human desire to live according to own decisions and
attain desired goals. The main obstacle of this desire is the fundamental difference in individuals' attitude to
various events, and negotiation is a medium to overcome this difference.

Resolution of a dispute through judicial proceedings is associated with a rather long and legally
complicated process. Settlement is the legal phenomenon, which resolves the existing disagreement legally,
within judicial system and at the same time, takes account of parties' will to maximum practicable extent.
Judicial proceedings have the beginning and the end, that are based on specific procedure-law events and
rules. Specifically, such proceedings are initiated on the basis of a statement of claim, and one of the means
of its closing is the court settlement. Closing of judicial proceedings through settlement is no less important

> Tsvetkov V.L., Conflict Psychology, Tbilisi, 2015, 210 (In Georgian).
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way of dispute resolution than trial of a case on merits and adjudication. What is more, in most cases
settlement is the better alternative.’

2. A Conflict

The informal source of the independent process of settlement is believed to be a conflict between the
parties.'® Society requires refined and efficient methods of conflict resolution.!’ "Law promotes the conciliati-
on of different interests and discharges the function of conflict regulation, the law has the function of avoidan-
ce, i.e. prevention of a conflict~."

Public relations are boundless and diverse, but in most cases they are shaped as conflicts. Conflict is a
concomitant to human relations phenomenon."> From times immemorial there have always been conflicts in
culture, religion, society and public efforts were just focused on finding solutions for their elimination to mini-
mise negative and unfavourable consequences caused by them."*

In its turn a conflict has dual nature. On the one hand it promotes human advancement, enables them to
develop, while on the other hand it can ruin human relations."” Furthermore, a conflict is associated with resis-
tance, opposition and violence on the one hand and on the other - with conflict settlement, resolution. Hence a
conflict has dual function - destructive (negatively understood) and constructive (positively understood)."®

Initially the term 'conflict' meant 'quarrel', dispute, fight, opposition between the parties. Later this defi-
nition was changed and it became more specific, namely, "Strong opposition or/and disagreement conditioned
by different interests'’ and/or ideas~."® Actually a conflict is the relationship between two or more persons full
of negative emotions."’ And the multitude of people participating in a conflict, changes its type and relatively
complicates it. However, the conflict itself complicates both business and personal relations between the parti-
es, exacerbates the basis of the conflict and ultimately, negatively incites them against each other.

Conflict, as an event, has several stages. There are only a few facts at the first stage, are differently un-
derstood by the parties or even not understood at all. The second stage begins when the parties make chaotic
and emotional decisions even not understanding the purpose of these decisions. The situation becomes ever

more complicated in such case. At the third stage " all their bridges are burnt", when parties stop
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communication. Here it comes to open conflict situation. As a general rule at this stage a procedure is being
sought for to resolve the dispute. Potential outcomes: losing, winning and compromise.”’

The search for the means of elimination of a conflict at the initial stage is not always juridical, to be
more precise, it does not directly start with legal grounds. As a rule, there are attempted negotiations even
before the trial of the case at the court of law. However, at this stage the parties are not interested in finding
a solution to their conflict, but rather the guilty party, moreover if the parties have hostile feelings against
each other. They believe, that in this case there are only the winner and loser parties. They never admit that
both parties may lose or win. According to causal model both parties are sure, that the other party is the
reason of the conflict, and they only reacted to this. This is the self-exculpation situation, when own
escalation is justified by the behaviour of the other party. The foregoing is not limited only to self-
exculpation and the conflict becomes generalised. As a result the other aspects and persons also get
involved, the dispute becomes complex and it becomes difficult to reach an agreement.

A conflict may arise in any situation and circumstances, it is an integral part of public relations and
thus, it should be managed (conflict management, or conflict resolution).*' Conflict management has a
pyramid structure. Specifically, it is possible for a party to be totally inert at the first stage. Then he may
initiate informal negotiations and later - search for an advice. Quite often, in such a situation the initiative
of the party about the management and self-direction of the conflict is futile. After incorrect and futile
attempt to regulate the conflict one of the parties makes a decision to try to settle the conflict with the other
party under the assistance of the state and legislature and applies to the court of law or employs alternative
dispute resolution means.** The purpose is the resolution of the conflict. As a rule "It is the function of the
law and order to peacefully regulate a conflict, when a dispute is resolved not in favour of the strong party,
or according to personal opinion, but rather according to the requirements of law."?

The further development of the situation depends on the will and endeavours of the parties to the
conflict. However, only this factor cannot serve as a guarantee of conflict resolution. The latter requires
systemic approach, the outcome of which is the satisfaction of mutual interests and attainment of the
favourable for both parties result. In this situation settlement should assume its major function - resolution
of a conflict, what ensures sustainable and consistent development of legal relations.

3. Communication

The mandatory precondition of conflict resolution and, respectively, of settlement is communication,
existence of contact. For the maintenance of continuous contact it is necessary to communicate correctly, to
have intensive negotiations.24 First and foremost, communication is the actual relationship between the
parties what is of paramount importance as adequate communication assists its parties to duly understand
mutual motivations, what makes good basis of negotiation.”” Adequate relationship is continuous commu-
nication between the parties, which should be conducted in a manner as not to lose the minor that which
should lead a party to a settlement decision.” Nobody is able to negotiate without the exchange of ideas,

2 Tsertsvadze G., Mediation, Alternative Dispute Resolution (General Overview), Tbilisi, 2010, 271-272 (In

Georgian). With further reference: Heussen B., Die Auswahl des richtigen Verfahrensein Erfahrundsbericht, in:

Fritjof H. von Schlieffen K. (Hrsg.), Handbuch Mediation, 2. Auflage, “Beck”, Miinchen, 2009, 221.

Katz A., The Effect of Frivolous Lawsuits on the Settlement of Litigation, Department of Economics and Law

School, University of Michigan, Ann Arbor, MI 48109, USA, International Law Review of Law and Economics,

1990, 10 (3-27), 2.

z Byrne R., Clancy A, Flaherty P., Leane E., Ni Chaoimh G., Ni Dhrisceoil V., O ‘Grady J., O ‘Mahony C,. Staunton
C., Alternative Dispute Resolution, Consultation Paper, Law Reform, (LRC CP 50-2008) Copyright Law Reform
Commission, First Published July 2008, ISSM 1393-3140, 13.

B Khubua G., Theory of Law, Tbilisi, 2015, 60 (In Georgian).

* Negotiations is a separate phase, however it can be presumed as one of the types and constituent parts of
settlement attempts.

¥ Lempereur A.P., Colson O., Negotiation Method, Tbilisi 2009, 86 (In Georgian).

* Types (phases) of communication. Yong K.S., Travis H.P., Oral Communication, Skills, Choices and Con-
sequences, Long Grove, Illion, 2012, 59.
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i.e. communication.”” The essence of communication® stems from the problem to be resolved, however, it
is important for the communication to exist between the parties at every stage of case proceedings, what
will become the basis of settlement and vice versa, the absence of contact®’ or lack of desire®” excludes the
prospect of settlement. The parties should be aware that the consequence of "such" conduct of the case,’’
i.e. without any contact, will not be beneficial for either party and they may lose even "more".

In general, the science explains communication as interchange of information, facts, understandings,
ideas, judgments, expectations and desires.”” It is necessary for communication to be based on good will, res-
ponsibility and correct attitude toward the subject-matter of the dispute - this is the basis and guarantee of a
successful court session.® One of the key preconditions of judicial proceeding is that the parties to procee-
dings understand what the plaintiffs, attorneys and judges are saying and what they want to say. It should be
explicitly stressed, that in court, the basis of successful communication is the disposition and attitude of a jud-
ge to each participant of the proceedings, how judge will appear before the parties and also how the parties
will behave with regard to him.** Furthermore, the communication is based on respect. As a general rule, res-
pect is demonstrated when a judge gives floor to a party, asks his opinion and demonstrates certain trust and
respect with regard to him,”> what may enable a judge to turn less successful proceedings into positive.*®
Communication is a complex process with many challenges, that may be resolved through negotia‘tions.37

4. Settlement Efforts

A judge is obliged by law to make a reasonable offer about settlement. However, it is not explained,
what is meant under a reasonable offer. According to every thorough analysis, reasonability implies a
consequential offer, when the desirable goal is easily attainable after the offer.

A reasonable offer about settlement is not limited only to making a proposition about settlement.
Settlement efforts are based on mutual exchange of opinions. The exchange of opinions should be focused
on mutually beneficial purpose, to what end the parties must coordinate on cooperation.”® Otherwise an
effort will never turn into actual negotiations. Within the framework of settlement efforts it is necessary for
the parties to find a kind of "golden ratio" in their legal relations in dispute.” It is essential for the parties to
agree their positions, analyse the flow of the case, coordinate or/and approximate their opinions.*’

2 Lempereur A.P., Colson O., Negotiation Method, Tbilisi, 2009, 72 (In Georgian).

*  Communication means the synergy of listening and speaking. See Lempereur A.P., Colson O., Negotiation

Method, Thilisi, 2009, 72 (In Georgian).

Tsertsvadze G., Mediation, Alternative Dispute Resolution (General Overview), Tbilisi, 2010, 272 (In Georgian).

With further reference: Schreiber A., Obligatorische Beratung und Mediation, ain Verfahrensmodell fiir die

auferderichtliche, Streitbeilengung im Rahmen des §15 EGZPO, Dunker & Humblot, Berlin, 2007, 266.

In most cases the aspiration for settlement-oriented contact arises during the most difficult phase when objective

circumstances of case proceedings develop in unfavourable for the parties’ direction.

In undesirable for them manner.

2 Gogishvili M., Sukhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R. (eds.), Relationships at the Court

Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court

of Georgia, Thilisi, 2010, 8-9, 11 (In Georgian).

Chachanidze E., Zodelava T., Gogishvili M., Sulkhanishvili M., Communication in the Court of Law, Tbilisi,

2013, 8 (In Georgian).

' Gogishvili M., Sukhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., (eds.), Relationships at the Court
Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court
of Georgia, Tbilisi, 2010, 8-9-12 (In Georgian).

> ibid, 8-9, 12.

* Ibid, 12.

7 Hames D.S., Negotiation, Clothing Disputes and Making Team Decisions, University of Nevada, Las Vegas, Los

Angeles, London, New Delhi, Singapore, Washington DC, 2012, 159.

Nadler J., Rapport in Negotiation and Conflict Resolution, Marquette Law Review, 2003-2004, 877, With further

reference: Schelling Th. C., The Strategy of Conflict, 60 (1960).

Tsertsvadze G., Mediation, Alternative Dispute Resolution (General Overview), Tbilisi, 2010, 236-237 (In

Georgian), With further reference: Berger K. P., Private Dispute Resolution in International Business,

Negotiation, Mediation, Arbitration, Volume II, Case Study, “Kluwer Law International”, Alphen aan den Rijn,

200, 246.

0 See Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R. (eds.), Relationships at the Court
Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court
of Georgia, Thbilisi, 2010, 86 (In Georgian).
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Quite often it is believed the initiator of a settlement effort is the party of the proceedings who has
the “weak position“. However, this is only an unwarranted presumption. There are cases, when the party
with “winning® position duly analysis the situation, the ways and means of winning the case and makes a
decision on initiation of settlement process.*' The judge is also entitled to engage in settlement process in
accordance with the procedure, prescribed by law, as a “passive third party“ to act in “good will“ and fulfil
the statutory obligations. And what is more, as a rule, settlement attempt implies no less hard-work of the
judge, than conduct of case proceedings.*”

The judge is supposed to make an efficient settlement offer in the best interest of dispute resolution
and improvement of the process of negotiations between the parties. The judge is required to offer different
versions of settlement to the parties, show them the weak and strong points of their positions, assure them
of the advantage of closure of the case through settlement.” Within the framework of efficient offer the
judge is entitled to give advice to the parties, describe potential consequences of dispute resolution in ad-
vance.** The judge is supposed to explain the essence of the case to the parties, as well the actual perspecti-
ves of its development and assist them in making a correct decision.*” The foregoing is a novelty in civil
procedure to a certain extent and facilitates more relaxed relationship between the judge and the parties,
their getting closer within the frame of law. The foregoing is a kind of ~support~ of settlement effort on the
part of the judge.*® At the same time, the judges should examine and develop different approaches, skills,
competences and options for closure of cases through settlement. The judge should choose different met-
hods of settlement based on his evaluation of the merits of the case, the past and present relations between
the parties, etc.”’

Offering settlement and settlement efforts do not imply coercion. Not only the negotiations cannot
be initiated, but even the justice will not be administered when it comes to coercion. The judge has no
mechanism of coercion and no settlement will be achieved without the consent of the parties.48 Settlement
effort may further develop or even stop as soon as attempted. The concernment of the parties to resolve
dispute through settlement should be so crucial for case proceeding as to make it necessary to search for
each and every way and mean to find common ground.* Moreover the settlement means the attainment of
mutually beneficial goal through taking account of mutual interests and comparison of the positions.™

' See Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R. (eds.), Relationships at the Court
Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court
of Georgia, Thilisi, 2010, 52 (In Georgian).

Llevin A.L., Shuchman P., Yamnb C.M., Civil Procedure, Cases and Materials — Successor Edition, New York,
1992, 520-521.

B Gogishvili M., Sukhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R. (eds.), (edit.), Relationships at the
Court Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme
Court of Georgia, Tbilisi, 2010, 39 (In Georgian).

Code of Civil Procedure of Georgia , Article 218, Part 2.

Cratsley J.C., Judges and Settlement, So Little Regulation with So Much at Stake, Judicial Mediation and
Settlement, Dispute Resolution Magazine, Published by The American Bar Association Section of Dispute
Resolution, Volume 17, No.3, Magazine, Editor: Stewart Ch., Texas Christian University Fort Worth TX, Spring
2011, 5.

46 Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., (eds.), Relationships at the Court
Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court
of Georgia, Thbilisi, 2010, 39 (In Georgian).

Llevin A. L., Shuchman P., Yamnb C. M., Civil Procedure, Cases and Materials — Successor Edition, New York,
1992, 521.

Chanturia L., Boeling H., Methodology of Making Court Decisions on Civil Cases, 2003, 30 (In Georgian).
Comp. Tsertsvadze G., Mediation, Alternative Dispute Resolution (General Overview), Tbilisi, 2010, 226 (In
Georgian).

Effective settlement negotiations require that all persons to the dispute communicate with each other in an effort
to find common ground. Starnes H.E., Finman S.E., The Court’s Role in Settlement Negotiations, Published in
Family Advocate, American Bar Association, Vol. 37, No. 3, 2015, 30-35.

Different interests of the parties diminish settlement perspective. Korobkin R., Aspiration and Settlement, Cornel
Law Review, 2002, 8.
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5. Settlement Negotiations

The essential and crucial phase of settlement is the conduct of settlement negotiations.”’ The negotiati-
ons aim at the satisfaction of the interests and claims of the par‘cies.52 Negotiations is the most acceptable for
the parties, fair and successful process.”

Settlement is attained with regard to the subject matter of the dispute. Negotiations are conducted wit-
hin the framework of a litigation concerned and cannot go over the subject matter of the dispute.* However,
sometimes the parties try for the deed of settlement to cover more, than envisaged by the subject matter of the
dispute in order to avoid further complications.’® The dispute may concern one specific situation, but it may
be settled through agreement the other situations and matters. Hence, the subject matter of the dispute, condi-
tions agreed with a view of its settlement and scope of negotiations should not be mixed up.

There is no danger in the fact that the parties may go over the subject matter of the dispute during ne-
gotiations. On the contrary, the openness of the parties and diversified presentation of their opinions can even
serve as a precondition for outlining the settlement conditions to a certain extent. One of the privileges of co-
urt settlement is that the court oversees the process of settlement negotiations. The settlement process is not
only the event, manoeuvred by the parties, which will go over the purpose and subject of dispute regulation.
As regards the scope of settlement conditions, it should naturally cover the subject matter of the dispute based
on causal link existing between the conflict and the settlement. The situation is different, when settlement ne-
gotiations may fail to take full account of the subject matter of the dispute. This situation is regulated by law,
specifically, by the principle - whatever was not settled should be reviewed according to general rule.’®

A judge may get involved in settlement negotiation as a mediator, a person who knows law, an assis-
tant, who is interested in closure of the disputed via settlement. Involvement of a judge as a professional in ne-
gotiations is reflected in the outcomes of the negotiations.”” Such ~intervention~ is not only the initiative of
the court, but in most cases, the desire of the parties and their attorneys as well.”®* When judge gets involved in
negotiations, as a general rule, he leads the confidential process of negotiations when the parties are required
to be absolutely frank. The judge may oblige the parties to attend the settlement conference arranged by
him.”

Efficient application of negotiations strategy is of decisive importance during the settlement of a dispu-
te.” The attorneys®' sometimes wait for the judge's initiative about settlement before the initiation of their
own strategic negotiations. Most of the attorneys are of the opinion that judge's involvement in negotiations

51
52

For details see Tsvetkov V.L., Conflict Psychology, Thbilisi, 2015, 12 (In Georgian).

Craver C. B., Alverson F.H., Effective Legal Negotiation and Settlement, George Washington University Law
School, Washington, D.C., 2010, 12.

Hollander-Blumoff R., Just Negotiation, Washington University Law Review, 2013, 414.

** Civil Code of Georgia, Article 248.

> Meaning complication, related to voluntary fulfilment of settlement terms and conditions as a hindering situation.
6 Comp. Ruling of the Civil Chamber of the Supreme Court of Georgia in Case NeAS-790-747-2015, dated 22™
September, 2015.

Hollander-Blumoff R., Just Negotiation, Washington University Law Review, 2013, 420.

"They wrote in France in 1979, that a lawyer (attorney) should feel pleased not in the case of winning a process,
but rather in the case of resolution of a dispute through settlement procedure". See Tsertsvadze G., Mediation,
Alternative Dispute Resolution (General Overview), Tbilisi, 2010, 74 (In Georgian). With further references:
Cohen, J. H., Commercial Arbitration and the Law, “Appleton and company,” New-York, London, 1918, 31-32.
Comp. 1bid, 169. With further references: Reinhard G., Mediation und Justiz, in: Reingard G.,Hannes U. (Hrsg.),
Die Zukunft der Mediation in Deutschland, “Beck’ Miinchen, 2008, 95.

Sourdin T., Five Reasons Why Judges Should Conduct Settlement Conferences, Australia Centre for Justice
Innovation (ACJI), Monash University Law Review, 2011, 148-152.

Dye T.A., Winning the Settlement — Keys to Negotiation Strategy, ABA Section of Litigation, Corporate Counsel
CLE Seminar, February 11-14, 2010, 9.

A lawyer who is capable of avoiding contractual disputes even before their origin through conducting successful
negotiations, does more valuable work than the winning of judicial proceedings. Ayres I., Speidel R.E., Studies in
Contract Law, USA, 2008, 1096.
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confirms the perspective of reaching an agreement even when the parties have not applied with this request
thereto.*

The art of negotiation employed by Judge is of paramount importance in the course of negotiations.
Negotiations should be based on careful attitude, free (clear) communication, targeted perspective. Successful
settlement negotiation is based on mutual compromise and, at the same time, aims at gaining mutual benefit.”*

6. Settlement Offers
6.1. Formulation of Settlement Offers

The basic principle of contract law is the freedom of contract. Specifically, "Subjects of private law
are free to enter into contracts within the frame of law and provide for the content of these contract. They
may enter into such contracts, that are not envisaged by law but do not contradict it."** The freedom of
contract principle covers two sub-types: 1) In a free and democratic society any person in entitled to enter
into a contract or abstain from entering into a contract; 2) The parties to contract are free to decide upon the
type of contract they are willing to enter and the content of the contract concerned, i.e. "to invent" the
contract themselves that best reflects their relations, obligations and rights.%> In itself a settlement is the
new regulation of existing legal relations and it first of all aims at removal of misunderstandings between
the parties, what ultimately serves the regulation of the existing dispute through judicial proceedings. "Such
formation of legal relations is nothing else than one of the manifestations of the freedom of contract when
the parties are not restricted to modify the terms and conditions, that cause misunderstanding and
disagreement, within single legal relation."®

Settlement offers are contract terms and conditions. Their drafting and inclusion into a deed of
settlement are subject to the principle of freedom of content of a contract. Upon formulation of settlement
offers it is necessary for each party to correctly and clearly present his opinion, analyse the essence of the
dispute, desirable outcome, also the wealth it will be obliged to surrender.®” However, in the case
concerned it should be taken into consideration that any offer or condition should be focused on the
resolution of the existing conflict about the subject-matter of the dispute. Settlement offers, first of all,
should be fair,68 should not contradict law, regulate relations, be intermediate link for the facts of the case
and what is most important, serve the resolution of the dispute in a beneficial for both parties manner and
with good consequences. Settlement related offers should be based on criteria that depend not on personal
will of a party, but rather on mutually beneficial objective ones. To this end it is necessary to find fair,

2 Llevin A.L., Shuchman P., Yamnb C.M., Civil Procedure, Cases and Materials — Successor Edition, New York,

1992, 549.

Tanford J.A., Basics of Negotiation, Indiana University School of Law, 2001, 1, <http://www.law.india-

na.edu/instruction/tanford/web/archive/Negotiation.html >, [01.02.2019].

8 Civil Code of Georgia, Article 319, Part 1.

% Svanadze G., Dzlierishvili Z., Tsertsvadze G., Robakidze I, Tsertsvadze L., Janashia L., Contract Law, Tbilisi,
2014, 102 (In Georgian).

% Decision of Civil Chamber of Tbilisi Court of Appeals in Case Ne2B/1084-13, dated 05 November, 2013.

7 In property (monetary) disputes settlement offers may provide for the most convenient payment schedule, what is

the key point in, say, credit relations. In his case it is necessary for settlement terms and conditions to be close to

the essence of the case and stem from the facts of the case. Comp. Martin J. W., Drafting the Contract or

Settlement Agreement That Says out of Court, The Breaf, 2003, 50.

If an outcome is not fair, parties will not agree, but if parties have agreed, the outcome must be fair. Hollander-

Blumoff R., Just Negotiation, Washington University Law Review, 2013, 408. With further references: Some

literature has explicitly suggested that negotiation may not be the right mechanism for a dispute that implicates

fairness concerns. Perhaps most famously, Owen Fiss argued that settlement was inappropriate in some situations,

namely when issues of societal justice and fairness were concerned. Fiss O.M., Against Settlement, 93 Yale L. J.

1073, 1075, 1984, Making More of Alternative Dispute Resolution, Summary, Acas Policy Discussion Papers, No

1, January, 2005, 3.
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efficient, reasonable, professional, functional and sustainable solution.” Although settlement is the
demonstration of the principle of the free exercise of material and procedural rights by the parties to legal
proceedings and provides for the freedom of will of the parties, "no such conditions shall be agreed through
settlement procedure, which are conditioned by coercion and impair the rights of the third persons."”
Settlement cannot always be conducted with correctly-formulated settlement offers. The process of
drafting settlement offers by the parties may come to a dead end. Despite the foregoing, the demand of the
court for the parties to formulate settlement offers and present them to the court is fully reasonable and
correct. It is also reasonable for the parties to draft a framework agreement in advance,”' what facilitates

focusing on discussion, identification of issues, which otherwise could have been left out of account.”
6.2. Conditional Settlement Offers

The clarity of settlement offers (settlement conditions) means their explicit and unambiguous nature,
what guarantees from the very outset that the conditions will be exercisable after their approval by the
court. The foregoing poses the question and makes a parallel with conditional transaction. Under Article 90
of the Civil Code of Georgia (CCG) "A transaction is conditional when it depends on future and unknown
event to the extent, that the fulfilment of the transaction is deferred until its occurrence or the transaction is
terminated upon occurrence of the event concerned".

"A settlement may subject to some negative or positive condition, that certain event will or will not
occur within a certain period (conditional transaction)".”® If a settlement offer is not shaped as a specific
offer, but rather a condition, which depends on future and unknown event, it cannot become ground for
termination of case proceedings via settlement, what is conditioned by the legal nature of a conditional
transaction.”* In particular, although a conditional transaction is regarded as made from the very outset, it is
not legally valid until the occurrence of the condition. The transaction will never become legally binding,
unless the condition occurs.”

Title 4 of German Civil Code (Conditions and Specification of Time) provides, that in the case of
setting some condition the legal consequences of a transaction become dependent on future unknown event
and in the case of specification of time (§163), on the contrary - the future known event is decisive for oc-
currence or cancellation of a legal consequence. Postponement or suspension condition links a future event
with occurrence of a legal consequence while cancellation or resolution condition - with their further exis-
tence.”® The BGB further explains, that account should be taken of the impossibility of entering into certain
transaction on some condition. In certain cases the so-called potestative conditions are allowed, when oc-
currence of the condition depends upon the sole will of one of the parties ((§199, field 1, §2065 field 1).”

% Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R. (eds.), Relationships at the Court
Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court
of Georgia, Thbilisi, 2010, 96 (In Georgian).

" Decision of the Civil Chamber of Tbilisi Court of Appeals in Case Ne2B/1084-13, dated 05 November, 2013.

"' Chechelashvili Z., Contract Law, Tbilisi, 2014, 33 (In Georgian). Framework of mediation and interim agreement.
Comp. Tsur M., Art of Drafting a Mediation Agreement, Guidelines, Alternative Dispute Resolution, ADR
Yearbook, TSU Publishing House, Thbilisi, 2012, 225-227 (In Georgian).

" Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., Relationships at the Court Hall,

Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court of

Georgia, Thilisi, 2010, 92 (In Georgian).

Totladze L., Gabrichidze G., Tumanishvili G., Turava P., Chachanidze E., Explanatory Law Dictionary, Tbilisi,

2012, 296 (In Georgian).

"The Cassation Chamber is of the opinion, that specific settlement condition is not presented, because of when the

request of closure of the case concerned through settlement procedure should not be met." See Nachkebia A.,

Interpretation of Administrative Law Provisions in Supreme Court Practice, 2005-2014, Tbilisi, 2015, 364 (In

Georgian). See Case NeBS-1369-1308 (K-10), 21.04.2010.

> Chechelashvili Z., Contract Law, Tbilisi, 2014, 53-54 (In Georgian).

: Kropholler J., German Civil Code, Educational Comments, 13" revised ed., Thilisi, 2014, 77 (In Georgian).

See, ibid.

73

74

177



The meaning of settlement as a conditional transaction contradicts the essence and purpose of
settlement - to terminate a specific legal dispute. It also contradicts the fact, that makes the termination of
civil proceedings dependent on some condition. Hence, for a settlement to become ground for termination
of case proceedings, it should be based on a set of specific, clearly defined and unconditional settlement
offers.”

Conditional settlement offer is other that deferral of fulfilment of conditions envisaged by a deed of
settlement for a certain period of time.” In its turn the foregoing should be differentiated from deferral of
the recognition of claim, i.e. satisfaction, enforcement of the claim by the defendant.*’ Deferral of an action
subject to fulfilment on the basis of recognition of claim for a certain period is not a settlement. Settlement
is not the recognition, but rather the conditions of the parties agreed on the basis of mutual compromises,
the fulfilment of which may be limited to a certain period of time. The agreement of the parties, that the
condition under the deed of settlement will be fulfilled starting from or by some specific date, implies
better guarantees than the settlement will be enforced voluntarily, at an agreed time, place and under the

agreed conditions, as it is legally characteristic for ordinary contract relations.”'

6.3. Security for Settlement Offers

When drafting settlement offers the parties to settlement have the option to guarantee the fulfilment
of settlement conditions by various statutory means of collateral.*> The CCG provides for various means to
secure claim, and mortgage amongst them, being the most widely applied and prevailing one. Under the
CCG any obligation can be secured by mortgage. However, "in financial relations mortgage is frequently
applied as a collateral for monetary obligations".*> Mortgage can be employed as a collateral for both
contractual and statutory claims. It can also be applied with regard to conditional and future claims, when
they can be defined for the moment of establishing mortgage.**

It should be mentioned that mortgage arises upon its registration in Public Registry. The basis for
existence and registration of mortgage, as an accessory right, is the main obligation. In the case of court
settlement the parties are entitled to secure settlement conditions by mortgage, when the basis for origin of
mortgage and the right to claim its registration will be the settlement condition, in the capacity of main
obligation. Furthermore, insofar as a settlement condition is reflected in the deed of settlement and the deed
of settlement - in court ruling on discontinuation of judicial proceedings, the ruling on approval of the
settlement is submitted to Public Registry as grounds for origin and registration of mortgage.

In its turn, non-fulfilment of the settlement condition agreed between the parties can be secured, ac-
cording to directly prescribed procedure, by the fulfilment of another action, e.g. through transfer of dispu-
ted property under ownership, what is additional collateral for the fulfilment of the settlement condition. Li-
ke mortgage, pledge can also be used to secure the settlement condition. Pledge is again an accessory right

.. . . 85 .. .
and it is closely connected with secured claim.™ As regards surety, it is a personal mean to secure a claim.

" The parties cannot leave the settlement offers open on condition that detailed provisions will later be specified by

a party or a third person. Comp. Chechelashvili Z., Contract Law, Tbilisi, 2014, 74 (In Georgian).

”  Decision of the Civil Chamber of Tbilisi Court of Appeals in Case Ne2B/4936-14, dated 29 July, 2015.

% Liluashvili T., The Questions of Civil Procedure in Judicial Practice of Georgian Courts, Part I, Thilisi, 2002, 115
(In Georgian).

' Civil Code of Georgia, Article 361.

2 The debtor party recognised his indebtedness to a micro-finance organisation and undertook to cover the liability
in accordance with the agreed schedule. Under the same deed of settlement, the repayment of indebtedness was
secured by the real estate under the ownership of the debtor party. For details see Ruling Ne2B/3275-15 of the
Civil Chamber of the Tbilisi Court of Appeals, dated 06 October, 2015.

8 Shotadze T., Mortgage as a Mean to Secure Bank Credit, Tbilisi, 2012, 90 (In Georgian). With further reference:
Erp JHM. (Sjef)., Personal and Real security, Elgar Encyclopaedia of Comparative Law, ed. by Smits
Cheltenham J. M. S, Elgar, 2006, 517 ff.

¥ Shotadze T., Property Law, Tbilisi, 2014, 356 (In Georgian).

% Ibid, 377-378.
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It is formalised in an agreement (statement) and its main subjects are the guarantor and the creditor. “Gua-
rantor is the person who undertakes the responsibility before the creditor of the other person to fulfil the ob-
ligation together with the debtor, the fulfilment of which obligation the creditor may claim*.% Surety agree-
ment secures the fulfilment of already existing real obligation. The law does not provide for its scope of ap-
plication. Surety can be employed to secure any obligation, including future and conditional obligations,
and particularly, the obligations that originated through deferral condition.®” But surety, as legal security of
fulfilment of already existing obligation under the participation of a third person, cannot be applied as a
collateral for settlement conditions.*® The foregoing is conditioned by the fact, that guarantor is not a party
to a court litigation (which should be settled). The will, expressed by the latter - independent statement abo-
ut surety - is a third person's will, while deed of settlement is executed between the parties to a dispute.
They are parties to the ruling on approval of the settlement. Consequently, a guarantor, being an outsider
third person, cannot become a party to the ruling concerned.

7. Reaching Compromise

"After the commencement of negotiations and discussion of possibility-standard, compatible with
each issue, it is desirable to reach an consensus, which is based on conclusions made during the

89 .
"*” The compromise is often

negotiations and conveys the interests of both parties to the extent practicable.
spontaneous and serves the only purpose - to avoid non-fulfilment of obligation and related thereto further
litigations. In certain cases the ground for reaching an agreement i.e. a compromise can be the impossibility
to fulfil the obligation.”

Settlement is based on certain human and legal balance between the parties. This balance should
provide the parties with the precondition of agreement of interests at certain phase of case proceedings,
what will become somewhat ground for closing the case with settlement. The option of the parties to close
the case via settlement, that is backed by the principle of the free exercise of material and procedural rights
by the parties to legal proceedings, means compromise between the parties in the course of settlement,’’
what is reflected in details in the deed of settlement as settlement conditions and, in the case of
compatibility of such conditions with the law, is approved by the deed of settlement.”

The following are the means of reaching compromise”: breaking the ice, bringing future settlement
of dispute into focus, tentative discussion of common interests,”* focusing on potential and not imminent

8 Shengelia R., Chanturia L., Zoidze B., Ninidze T., Khetsuriani J., Commentary on the Civil Code of Georgia,

Book 4, o Vol., Thilisi, 2001, 228 (In Georgian).

" Ibid, 229.

% "No obligation can be imposed on a third person under settlement procedure. Settlement may concern a third
person, but only in the context, when a party to the settlement waivers the right against a third person through
settlement (pactum de non pedento)“. See Ruling Ne2B/1084-13 of the Civil Chamber of the Tbilisi Court of
Appeals, dated 05® November, 2013. With further reference: Miinchener Kommentar zum BGB, Habersack, BGB
§779, 6. Auflage 2013.

¥ Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R. (eds.), Relationships at the Court
Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court
of Georgia, Thbilisi, 2010, 92 (In Georgian).

% See Ruling Ne2B/1084-13 of the Civil Chamber of the Tbilisi Court of Appeals, dated 05" November, 2013.

' Unilateral compromise. See Ruling Ne2B/1084-13 of the Civil Chamber of the Tbilisi Court of Appeals, dated 05"

November, 2013.

See Nachkebia A., Interpretation of Administrative Law Provisions in Supreme Court Practice, 2005-2014,

Thilisi, 2015, 494 (In Georgian). See Case NeAS-792-1079-09, 09.11.2009.

The "strategy of compromise" means equal division of resources. Compromise of one party to the dispute should

be equal to that of the other party. The basic principle of this strategy is a as follows: "If we want to get

something, each of us should give out something". For details see Jorbenadze R., Mediation, Tbilisi, 2012, 12 (In

Georgian).
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consequences. The imminent consequence becomes known when the court goes to a conference room and
makes a final decision.”

When reaching settlement the attention should be paid to the fact, that the party refusing settlement
is actually at risk, as even the court is not aware of the decision it will make after the review of the case. It
is possible for the court to make reference to potential consequences, but the parties should not take
potential consequence as if their dispute is resolved. When speaking about potential consequences the court
should refer to specific law, judicial practice, opinion of the lawyers and society, but at the same time it
should stress that all the foregoing may change as a result of parties' attitude towards the case.”® In the case
of hindrance of negotiations about the key aspects of the dispute, the parties may agree on the resolution of

the case through judicial procedure.”’
8. Accessory Nature of the Independent Process of Settlement

Settlement, as grounds for termination of civil proceedings, will become a purposeless legal
phenomenon, unless it is included into the scope of civil proceedings. Hence, when the independent process
of settlement becomes ground for legal termination of a court litigation, settlement becomes the constituent
part of judicial proceedings. This situation speaks for the accessory nature of the independent process of
settlement. Regarding the independent process of settlement as a constituent part of civil proceeding is
inspired by the purpose of settlement - to terminate case proceedings through settlement.

Civil Procedure Law is an integral part of the whole system of law and hence, it is impossible for it not
to be linked with the other branches of this system. The closest link and interconnection is has with civil
substantive law as procedure law provides for the rules of review of dispute arising from relations regulated
by material law. The relationship between substantive and procedure law is the relationship between form
(substantive law) and content (procedure law).98 Hence, the purpose of existence of civil procedure law is the
legal provision for the exercise of relations regulated by substantive law.

As already mentioned, procedure law serves the purposes of regulation and exercise of relations
regulated by substantive law. Such "service" is bilateral with regard to settlement. Settlement, envisaged by
substantive law serves the purposes of procedure law as it is a ground for termination of case proceedings,
while procedure law serves the purposes of administration of substantive law, i.e. resolution of disputed
relations.

Chapter XXIX of the Code of Civil Procedure of Georgia (CCPG) provides for closure of case
proceedings without making a decision, meaning the termination of case proceedings and abandonment of the
claim. One of the legal means of termination of civil proceedings is settlement. Legal conduct of settlement as
a mean of discontinuation of civil proceedings depends on the procedure of case proceedings and does not
exist without it.””

On the one hand, settlement has law-of-obligations nature and according to above judgements it is a
constituent part of substantive law. On the other hand, settlement is a procedural action, which constitutes
ground for termination of case proceedings and it is a constituent part of procedure law. The form of
settlement, as independent process, as a constituent part of procedure law is revealed in its accessory nature.

' Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R., (eds.), Relationships at the Court
Hall, Communication and Legal Aspects of Court Hearing Management and Settlement of Parties, Supreme Court
of Georgia, Thbilisi, 2010, 25 (In Georgian).

* Ibid, 35.

% TIbid.

7 Merrills J.G., International Dispute Settlement, New York, 2005, 12.

% Liluashvili T., Liluashvili G., Khrustali V., Dzlierishvili Z., Civil Procedure Law, I Part, Tbilisi, 2014, 66 (In

Georgian). Comp. Kobakhidze A., Civil Procedure Law, Tbilisi 2003, 9 (In Georgian).

It should be stressed that Georgian procedure law recognises only the court settlement, what again proves the

indivisible link between settlement and case proceedings.
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Article 153 of the CCG provides for the content of accessory and limited rights and states, that "A
right, that is connected with the other right in such a manner, that it can never exist without this right, is an
accessory one".'”’ The purpose of settlement, as a substantive law phenomenon, is the resolution of disputed
relations. The purpose of settlement, as a procedural action, is the same, but to be more precise, here the
settlement aims at the resolution of dispute through case proceedings. The legal form of attainment of this
purpose is the agreement of the will of the parties. However, independently existing will cannot ensure the
resolution of a dispute referred to the court. To this end, there exists the rule, prescribed by procedure law, that
settlement, as a procedural action, is the mean of closure (termination) of civil proceedings.

The accessory nature of settlement is also conditioned by the fact, that settlement requires object or
thing with regard to which the settlement is to be accomplished.'”" The object of settlement is the dispute
envisaged by a statement of claim. The necessity of settlement will never arise and the independent process of
settlement will never be accomplished without main procedural right, case proceedings. If there is no case
proceedings - a dispute to be resolved by court - no settlement will be accomplished as there will never exist a
thing, with regard to which the parties should settle. Hence, if there is nt dispute, nothing is to be settled. A
dispute or uncertainty of the parties about legal status is a precondition of settlement.'” Only in the case of
existence of a dispute, subject to trial by court - case proceeding - one can speak about settlement, the legal
process of accessory nature.

Settlement is a constituent part of case proceedings, its accessory part. However, as far as it is an
independent process in itself, the different terms should be applied thereto. The first case, when settlement is
an independent legal process, should be referred to as "settlement process". And the other case, when the
aforementioned settlement process is viewed in the light of civil proceedings, as its essential constituent part -
should be defined by the term "process of proceedings". Such conclusion is conditioned by the fact that
settlement is an independent process, however, it will be a non-existing legal phenomenon, unless viewed in
the context of civil proceedings.

In general the settlement process is of two types, according to its place: judicial process (adjudicative
process) and extrajudicial process (comnsensual process). Judicial process includes: judicial proceedings or
arbitral proceedings, when a dispute is resolved by a judge, arbitrator or jury. Extrajudicial process
(consensual) process includes various types of settlement (mediation, conciliation, negotiation), where parties
independently try to reach an agreement. The fact that one of the legal means of closure of a case - settlement
- is accomplished within the court and respectively is judicial settlement, is also associated with the accessory

nature of settlement. Case proceedings can be closed only through judicial settlement.'®®

If a dispute becomes
subject to extrajudicial settlement, it does not constitute a part of case proceedings, but rather becomes a

dispute, resolved through independent agreement of the parties.

9. Conclusion

The main purpose of settlement process is the resolution of a conflict between the parties.'™ The
above judgements evidence several important circumstances. First and foremost, settlement is a ground for
closure of case proceedings, their termination, what is reflected in a court ruling as a deed of settlement.

%" CCG, Article 153, Part 1.

1ot Comp. Liluashvili T., Liluashvili G., Khrustali V., Dzlierishvili Z., Civil Procedure Law, I Part, Tbilisi 2014, 66
(In Georgian). Comp. Kobakhidze A., Civil Procedure Law, Tbilisi, 2003, 59-60 (In Georgian).

192 See Chechelashvili Z., Contract Law, Thilisi, 2014, 97 (In Georgian).

%" In many developed countries, court settlements have become a very important means of closing pending cases.

The increase in the number of settlements has had a profound impact on the nature of judicial work. Ervasti K.,

Conflicts Before the Courts and Court-Annexed Mediation in Finland, Scandinavian Studies in Law, 1999-2012,

193.

Menkel-Meadow C., From Legal Dispute to Conflict Resolution and Human Problem Solving: Legal Dispute

Resolution in a Multidisciplinary Context, Georgetown University Law Center, Association of American Law

School, 54 J. Legal Educ. 7-29, 2004, 9.
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The second - settlement is an independent process, which implies certain passage from conflict to
consensus. In the case of successful passing this road, the settlement, as an independent process, acquires
the accessory nature and becomes ground for closure of case proceedings.

The independent process of settlement is a specific phenomenon with the whole set of legal, social
and psychological factors. This process is conducted under intensive assistance of the court and is initiated
outside the court, as an initial conflict. This very conflict become the basis of settlement process, which
conflict the parties have failed to resolve with own forces and applied to the court of law for its resolution
through judicial proceedings.

Crucial among the legal characteristics of settlement process is its systemic nature, that is not
conclusive, has no legal regulation and mostly depends on the basic principles of contract negotiation,
dispute resolution and settlement. The detailed analysis of this process includes a set of social and
psychological factors along with legal ones, what is associated with readiness of law to assume the role of
adequate mediator on the one hand and on the other - with the disposition of the parties to turn the process
from negative into positive.

Particular attention should be paid to communication phase of settlement process, which actually
continues throughout the whole process. The precondition of successful settlement process is continuous
communication both between the parties and the parties and the judge. Termination of communication,
even in timespan, may result in unsuccessful end of settlement efforts of the parties, not to mention the loss
of the so-called settlement disposition of the parties, what, as a general rule, is the result of intensive work
and efforts of the judge.

The most important part of settlement process is drafting of settlement offers, they adequate
formulation and inclusion into the deed of settlement. At that moment it can be boldly said that party
disposition to get settled is attained, however, the formulation of settlement offers mostly depends on the
maintenance of this disposition and drafting the final version of the deed of settlement. The judgments
explicitly demonstrate, that settlement conditions should be clear, non-ambiguous, apparent and should be
oriented on the main purpose - the resolution of the conflict and closure of case proceedings, it should not
depend on some future and unknown event, as such condition will not become either the legal guarantee of
resolution of the conflict or ground for termination of case proceedings at the court. For better guarantee, a
settlement conditions can be secured by statutory means of collateral, what can be done through mortgage
or pledge in the case of pecuniary obligations. As regards surety, being a personal mean of security, it
cannot be applied, when the guarantor in not a party to proceedings.

Settlement process is an independents, peculiar phenomenon, with its beginning, phases and end.
However, its end in itself is not only the successful accomplishment of this process. It has broader and valid
purpose. The independent process of settlement should become a part of case proceedings, otherwise the
meaning of the independent process of settlement will resolve only a conflict, when the conflict itself has
become a subject matter of court litigations. Based on the foregoing, the settlement process is of accessory
nature as it serves the purpose of closure of case proceedings and is a legal phenomenon with ho function
without it. Hence, the settlement process, which constitutes ground for closure of a court litigation through
settlement is an integral and accessory part of case proceedings.

In conclusion it can be said, that the independent process of settlement has no legal regulation and
for the independent process of settlement to play the adequate role within the integrated system of law as a
ground for termination of case proceeding, it is reasonable for the Code of Civil Procedure to allocate a
special chapter for legal importance of court-annexed settlement, where the settlement process will be
discussed thoroughly - from conflict to consensus, as a process existing owing to the unity of legal
principles and characteristics, for the purposes of termination of case proceedings.

182



Bibliography:

Rl o

10.
11.

12.
13.
14.
15.
16.

17.
18.

19.

20.
21.
22.
23.
24.

25.
26.

27.

28.

29.
30.

Civil Code of Georgia, 26/06/1997.

Code of Civil Procedure of Georgian, 14/11/1997.

Austermiller S. M., Svenson D. R., Alternative Means of Dispute Settlement in Georgia, Tbilisi, 2014, 86.
Byrne R., Clancy A, Flaherty P., Leane E., Ni Chaoimh G., Ni Dhrisceoil V., O‘Grady J., O ‘Mahony C,.
Staunton C., Alternative Dispute Resolution, Consultation Paper, Law Reform, (LRC CP 50-2008)
Copyright Law Reform Commission, First Published July 2008, ISSM 1393-3140, 9, 13.

Chachanidze E., Zodelava T., Gogishvili M., Sulkhanishvili M., Communication in the Court, Thbilisi, 2013,
8 (In Georgian).

Chaladze G., Mediation and Conflict Psychology, Mediation - Conflict Settlement through Negotiations,
Thilisi, 2014, 23 (In Georgian).

Chanturia L., Boeling H., Methodology of Making Court Decisions on Civil Cases, Tbilisi, 2003, 30 (In
Georgian).

Chechelashvili Z., Contract Law, Tbilisi, 2014, 33, 53, 54, 74, 97 (In Georgian).

Collection of Judgments and Decisions of the European Court of Human Rights 2012, GSC, Tbilisi, 2003,
Introduction (In Georgian).

Cropholler J., German Civil Code, Educational Comments, 13" revised ed., Thilisi, 2014, 77 (In Georgian).
Cratsley J. C., Judges and Settlement, So Little Regulation with So Much at Stake, Judicial Mediation and
Settlement, Dispute Resolution Magazine, Published by The American Bar Association, Section of Dispute
Resolution, Vol. 17, No.3, Magazine, Editor: Stewart Ch., Texas Christian UniversityFort Worth TX, Spring
2011, 5.

Craver C. B., Alverson F. H., Effective Legal Negotiaton and Settlement, George Washington University
Law School, Washington, D.C., 2010, 12.

Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In
Law, 1999-2012, 193 (In Georgian).

Hames D. S., Negotiation, Clothing Disputes and Making Team Decisions, University of Nevada, las Vegas,
Los Angeles/London/New Delhi/Singapore/Washington DC/ 2012, 3, 4, 159.

Hollander -Blumoff R., Just Negotiation, Washington University Law Review, 2013, 408, 414, 420.
Jorbenadze R., Mediation, Tbilisi, 2012, 5, 12 (In Georgian).

lan Ayres., Speidel R. E., Studies in Contract Law, USA, 2008, 1096.

Gogishvili M., Sulkhanishvili M., Meskhishvili K., Jinoria Kh., Gelashvili R. (eds.), Relationships at the
Courtroom Hall, Communications and Legal Aspects Court Hearing Management and Settlement of Parties,
Supreme Court of Georgia, Thilisi, 2010, 8, 9, 12, 25, 35, 39, 52, 86, 92, 95 (In Georgian).

Katz A., The Effect of Frivolous Lawsuits on the Settlement of Litigation, Department of Economics and
Law School, University of Michigan, Ann Arbor, MI 48109, USA, International Law Review of Law and
Economics, 1990, 10 (3-27), 2 (In Georgian).

Khubua G., Theory of Law, Tbilisi, 2015, 57, 60-61 (In Georgian).

Kobakhidze A., Civil Procedure Law, Tbilisi, 2003, 9 (In Georgian).

Korobkin R., Aspiration and Settlement, Cornel Law Review, 2002, 8.

Lempereur A.P., Collson O., Negotiation Method, Tbilisi, 2009, 1, 72, 86.

Liluashvili T., The Questions of Civil Procedure in Judicial Practice of Georgian Courts, Part I, Tbilisi,
2002, 115 (In Georgian).

Liluashvili T., Civil Procedural Law, 2" ed., Tbilisi, 2005, 261 (In Georgian).

Liluashvili T., Liluashvili G., Khrustali V., Dzlierishvili Z., Civil Procedural Law, Part 1, Tbilisi, 2014, 59,
60, 66 (In Georgian)..

Llevin A. L., Shuchman P., Yamnb C. M., Civil Procedure, Cases and Materials — Successor Edition, New
York, 1992, 520, 521, 549.

Lutheringhaus P., Methods for Decision on Civil Case, Judicial Seminar, Bakuriani, 18-21 October, 2007,
133.

Martin J. W., Drafting the Contract or Settlement Agreement That says aut of Court, The Breaf, 2003, 50.
Mediation, <http://www.bambooweb.com/articles/M/e/Mediation.html>, [01.02.2019].

183



31.

32.
33.
34,
35.
36.
37.
38.
39.
40.
41.
42.
43,
44,
45.
46.
47.

48.

49.
50.

51.
52.
53.

54.
55.

184

Menkel-Meadow C., From Legal Dispute to Conflict Resolution and Human Problem Solving: Legal
Dispute Resolution in a Multidisciplinary Context, Georgetown University Law Center, Association of
American Law School, 54 J. Legal Educ. 7-29, 2004, 9, 13.

Merrills J. G., International Dispute Settlement, New York, 2005, 12.

Nadler J., Rapport in Negotiation and Conflict Resolution, Marquette Law Review, 2003-2004, 877.
Nachkebia A., Interpretation of Civil Law Provisions in Supreme Court Practice (2000-2013), Thbilisi., 2014,
494, See also Case Nea-792-1079-09, [09.11.2009].

Nachkebia A., Interpretation of Administrative Law Provisions in Supreme Court Practice (2005-2014),
Thilisi., 2015, 364. Case Ne1369-1308 (K10), 21.04.2010.

Peters A., International Dispute Settlement: A Network of Cooperational Disputies, Vol. 14, No.1, 1-34, Ejil
2003, 3.

Shengelia R., Chanturia L., Zoidze B., Ninidze T., Khetsuriani J., Commentary on the Civil Code of
Georgia, 2™ Vol., Book 4, Vol., Thilisi, 2001, 228, 229.

Shotadze T., Mortgage, as a Mean to Secure Bank Credit, Tbilisi, 2012, 90 (In Georgian).

Shotadze T., Property Law, Tbilisi, 2014, 356, 377, 378 (In Georgian).

Sourdin T., Five Reasons Why Judges Should Conduct Settlement Conferences, Australia Centre for Justice
Inovacion (ACJI), Monash University Law Review, 2011, 148-152.

Starnes H. E., Finman S. E., The Court’s Role in Settlement Negotiations, Published in Family Advocate,
Vol. 37, No. 3, 2015, 30.

Svanadze G., Dzlierishvili Z., Tsertsvadze G., Robakidze I., Tsertsvadze L., Janashia L., Contract Law,
Thilisi, 2014, 102 (In Georgian)

Tanford J. A., Basics of Negotiation, Indiana University School of Law, 2001, 1, <http://www.law.india-
na.edu/instruction/tanford/web/archive/Negotiation.html >, [01.02.2019].

Dye T.A., Winning the Settlement — Keys to Negotiation Strategy, ABA Section of Litigation Corporate
Counsel CLE Seminar, February 11-14, 2010, 9.

The thematic look at the decisions of the European Court of Human Rights, SCG, Tbilisi, 2013, 121 (In
Georgian).

Totladze L., Gabrichidze G., Tumanishvili G., Turava P., Chachanidze E., Explanatory Law Dictionary,
Thilisi, 2012, 296 (In Georgian).

Tsertsvadze G., Mediation, Alternative Dispute Resolution (General Review), Thilisi, 2010, 29, 74, 226,
236, 237, 271-272 (In Georgian).

Tsur M., Art of Drafting a Mediation Agreement, Guidelines, Alternative Dispute Resolution, ADR
Yearbook, TSU Publishing House, Tbilisi, 2012, 225-227.

Tsvetkov V. L., Psychology of Conflict, Thilisi, 2015, 12, 210 (In Georgian).

Yong K. S., Travis H. P., Oral Communication, Skills, Choices, and Consequences, Long Grove, Illion,
2012, 59 (In Georgian).

Handbook on the Peaceful Settlement of Disputes between States, Office of Legal Affairs Codification
Division, United Nations, New York, 1992, 9.

Decision of the Civil Chamber of the Tbilisi Court of Appeals, November 05", 2013: Ne2b / 1084-13.
Decision of the Chamber of Civil Cases of Tbilisi Court of Appeal 29" July 2015: Ne2b / 4936-14.

Decision of the Civil Chamber of the Tbilisi Court of Appeals on 06™ October 2015: Ne2b / 3275-15.
Judgment of the Civil Chamber of the Supreme Court of Georgia of 22™ September 2015 on the case: A-
790-747-2015.



M0d6 39AO0dI”

060006 dINL ©J LOLIFIGANTML 3MB3IOIEBNS LIIGJINOMOIM LOGAITOL
996 3J633CIMBOL @ME0NLANIBNL 333MIIBIBOLIL

bgo@nodn gobbonmemns bssmdadmagm Bomdmgdol obgon d60d3bgemmzgebn 0blb&ndmdn, Gmgmto-
o0 bos@mdoB@mogm bomhgemob @d&Gmbggmymaanl mmbobdogds s Joborsh s jozdomgdmemn bo-
gnobgdo. gosboemndgdmemns sGd08Eognl s bobodsGomml 3md3gdgbzns bostdogmsogm bomBg-
ol 9dE@bggemymaols mbobdogdols g3edmygbgdobsl s domn maemgdsdmboengdol dgdmogal

boggmdzemgdo.  33em935 8mo(303b b mbzgmymaanlb  mmbobdogdolb 0bbGnGmBob go630006 930l
J3mmz00bs 5 00bsdgMmmazg bogmmedmmnbm §96wg6(30980b, sbgzg bobsdsmoenmb oo s@mdnd-

mognb 8ogm go8mygbgdmeno md@E@bggmymanl mbolbdogdsms 9394&09b6mdal sbsemndl.
bs33956dm bo@gyzgdo: bLsomdogmogm bombgemol @dGmbggmymaanl mmbobdngds, smdodGagn, bo-
bodomoremm, smdodmaogol s bobodsmoemml 3md3gdgb 300, Jomormemn bobsdsmoremml bogHmodm-
mobm 3839896 (300-

1. d5bsgsema

DbON639mymBol mbobdogdol 0bLGaEEL 3603bgmmgabo Mmmoa gboggds LosMdn@Mo-
gm BamImgdobol, MmIgmaz 0mzomalbbobgdlb dgbodmadmmdsl, ogal asbbomzgabslb dgbsmhy-
bgdm 0dbgl sMLgdymo Bod@mdMogo s badsMmmgdfngn 8(9607306300601. Los@doGmaogm Lo~
Rgmol qbONB3gmymeol mmbabdngdol 0bbEo@nE 0 ymzgmomonfon 300sMogds s 398 36nd-
369mmdsols 0dgblb LosMdoGmoygm aobbamgabslb. 038 dgdmbggzedo, o dmbomBgmal dmmbmzbes
dbomgoms dmmal sMbgdymo bgmdg3emagdol bagmdzgmbdg o6 oMol @dONb3gmymegomn, dm-
Lomhgmyg dboMg ©a30L obygdobalb ymazgmmgol (300mmdL dmadmgmb mbENbggmymeal mm-
babdngds 3m3abybg bomnl Jmbgdodyg, Moms MdMMbggmymagam 0dbglb Lodmdsgzmmm dabormgdo
LosMdo@Mogm aoobyzg@omgdol smbEmnmgds s LasMmdoGMagm Bamdmgds o6 aoboglb dbm-
MmE BMMISMYMO.

DbON639mymBal mmbobdogdol 0bLEGaGMEL 96 o43L o abGmMas, dsm JmEal Logm-
»3dmE0bm Las@mdoGMmagm Bamdmgdsedars, LogMmadm@abm 3mdgMomo s@mdoGMmagal dgbabgd
UNCITRAL-0ol 3m@geon&io doBmBnbz (398am33n UNCITRAL-0lb 3mpgmato 30bmbn) mszwmes-
306390 396L0s Jbmmmo Dmaso Hyammomgdom 398moxsGamgdms,” 2006 Bemols dmegmin-
0 3obmbolb (33mamgdgdol dg3amd 30 g@omYMmae dmbgbfngms LasMmdoGMmagm bLombgmal
bON639mymBal mbobdgdgdmeb ©s3o3d0Mgdamo bodnonl‘)gi’m.4

rgol dpgmdsmgmdom, LagMmedmMnbme sm0sMgdymoas Joamdss, HmM3 LasMmda@GMagm
Boc3mgdalb 30D6gd0bmzal Hmam (s sGdnGMagl, sbggg Labsdsmmmmb o43lb Mgmgdsdmbomgds
353m0ygbmb bGHMbggemymals Qm60bd0360.5 0335, asbbbgogmgds Fomo YRmgdsdmboemgds,

35056943980 gdol Bomgdol o g0dmygbgdmmob 1dHmbsgmymeaal mmbabdagdal smb&mmgdal

03969 gogob0dgamal babgmmdals mdamabol LabgmadBogm MbaggAlndg@ol oyMawoyma goznmEg-
&ob ©md@mMsb@o, dmbggnmoa mygd@mcn, mdamobal LssMdoGFogm abbGGMEL Mmogdxmdstal

®565d93b7.

Van Uden BV v. Kommanditgesellschaft in Firma Deco-Line, C —391/95 (1998).

UNCITRAL Model Law on International Commercial Arbitration, 1985.

Born G.B., International Commercial Arbitration, Vol. II, 2009, 1949-1951.

UNCITRAL Model Law on International Commercial Arbitration, 1985 with Amendments as Adopted in 2006,
Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law on International Commercial
Arbitration as Amended in 2006, Section 4 (b).

Born G.B., International Arbitration: Law and Practice, 2012, 213.

OV N

185



Bgbo. 88 M mMasbmb ImEal sOLgdmmo 3mb MG 96308 Bmeagg 8baMgqgdl dg@ dgbadmgdmmdal
5dmy3b og0b 3080bsMgmdabsl, mydzs 360d3bgmmgebas, HmA bsmgms dogH LEmMMgo 0dbgl
dgeBgmmo gosbyszg@nmgdal 30dmgda mMasbm, Mems gs8mygbgdmma MbMbzgmymaal cmm-
bobdogds oymb ga394@0sbo.

3qbadadobo, B06s3gdatg LBGNS 3l d(zEgmmds gss5bbamadam 0dbgb MdOMBagm-
ymgzob mbobdogdal aodmygbgdedg gowsbygg@nmgdal d0dmgdo mGasbmb 3m335@ 96309, domo
NRmgds3mbomagdol dgdmymmgolb gomamagdo s 303mygbgdmmoa MbEONbggmymeal mmbabdagdes-
09 9839d006mdsb:nb 8353306095 ma Lo gombgdo.

LGB 0d gidbgds Joomma 356mb3gdemmdols, UNCITRAL-0l dmegmyto 3obmbo s od
93946980L LosMdo@Mogm 396mbB3gdmmmdals dgmemgdombadsmommgdfng s65madlL, GmIgmocs
9953996965 > UNCITRAL-0b 3m@gmemo 3obmba Mganmomgdsl. 33mggzobsl sbggg assbsmady-
S 0gdbs bogomomzgmman s bagMomsdmmobm 3obd@edom smnsfmgdamoa dnwmdngdmddgoa bast-
30@Magm 0bbGoG @ gdab LosGdaMmagm bybgdo.

2. bLys@mdoGMmagm Lamhgmab 9dANbzgmympalb mmbabdagdalb asbznmamgdals
ob@mens

2.1. 356300567930b bagMmnsdmEMabm §9bw96(30900

330G Mdg0b ngf LdsMmdnGMagm LatAgmal NdOHNbzgmymeRal mmMbabdngdolb godmygbgds
dmem 3gfomeol dombggem dgadmgds Rsomzammb dogbgosegem 0dnbs, Gmd LagMmaedmmabm
&M089bsmgdL 3mbmoo NRmgdsdmbomagds g83mgygbgdabsc @bEHNMb3gmymeal QmGobdngbo,G
93996930L dos 396mMb3gdmmds o6 nmgemobbnbgdwms 5Mda@Magnlb ngf 5mbndbyym Mgmgde-
8mbn@360b,7 3060000056 300Rbgm@s, HmM3 YdONB3gmymazzol mmbaobdogdals asdmygbgds dbmeme
LobodoBmmmb 3m339&qb(snsl 5063&‘3033636(*)@0.8 03 dgdmbggzedn o dbomg LobodsGmmmmb
3030605300 dM63gmymxzol mmbabdngdolb 3odmygbgdal dmmbmagbom, nmgmgdms, MHmAd dbs-
69 39630305 NRmgdsdmbomagdsl, dogdstms 3Mdn@Magnbamazal ozl sMbgdomom go@obaby-
306’

MBos 9¢0603bmML, MM dmemm 3gMommalb gobdsgmmdada smbodbymn domgmads sMbgdo-
D3 3g0(335d 5 3MdoGMoggdl dogbogdom nbEHMb3gmmymegal mmbobdogdol godmygbgdal mey-
Qvgboambnmabow, 099330 DMmangmo J39yobol 3obmbIgdmmdada, dsgomoma, o@omoanl be-
Bmgomodm Le3Gmzgbm 3mEgdbdn"" ©s Babgmnl LssmdodGogm bedsGmamdo'? a6 oz dg-
bohbgdmmas 5mbodbmmo dgbroge.

2.2. 35630056930l 9609630980 LadsMmmggemmdn

LogoBmggmmdo sMdn@Mogol Mgammomgds 3oMggmem 353300 qds 1997 beals ,,396dm
330 Mag0b” dgbabgd badsMmggmmb 3obmbl, Mm3gmaz Lo 3obmbdwgdmm Embgbdy Lasmda@ Mms-

5 Rosenne S., Provisional Measures in International Law: The international Court of Justice and The International

Tribunal of the Law of Seas, 2005, Article 47 on the ICSID Convention authorizes ICSID tribunals to order
provisional measures.

Born G.B., International Arbitration: Law and Practice, 2012, 203.

Moses M.L., The Principles and Practice of International Commercial Arbitration, ond ed., 2012, 105.

RHERE

Born G.B., International Arbitration: Law and Practice, 2012, 204.

0@omoal bodmdomasdm Ladmzgbm 3megdLbo, Igbma 818, <www jus.uio.no/Im/italy.arbitration/818.html>.
Rabgmab ,oMdo@Moynlb dgbobgd® 306mba, 68-g 3qbea, bgm3ababgom8ns: <ww.npc.gov.cn/englishnpc/-
Law/200712/12/content_1383756.htmz>.



gm baeBRgmob MDOEMB3gmyMuL 56 nmzgemnbBnbgdws s Abmmmmm 38)30(390mgdgdals 1 bE6-
39myma3d nym 3gbadmagdgmo LobodsGommmb 3gdggmdam. s0badbyyma 396mbal 23-g 3bemals me-
bobdo, ,oMdoBMmogn Logyomata obazns@ngnom ob dbamals dmmbmgbom dodomagl Loboeds-
b g53m0@obmb ©sagbomgds 38 303gdnmgdsms qbOMbggmymeal dgbebgd.” Hmame(s
500b0dbs, 396mbo oGd0G Moyl o6 sbnggds, a3, oMz Y3Mdomagos bosGdnGMogm LomAg-
mab dAbzgmymazal amgdsdmbomgdsl. Gmamms bos®do@Mmogm o bobsdsmommmb 3Mad-
&030b dgbbsgmom ©a0bmgds, ngm dgdmbzgzgda, GmEgbsi Los@mdoGMogm Mgamsdgb@n nmge-
mabbnbgdes oMmda@Mmagal ogf LosMdaGMmagm LamRgmal NBdGHYb3gmymezal mbabdogdal go-
dmygbgdol, LobodsMmmmb dbGnEsE 30 sGdoGMmogol dogMm as(393mmo DOYb3gmymezal mm-
bobdngds obedzgdae dooRbgmms, Mag baomam Rsbl bgbsgbo LobodsGmmmb gMm-gfMmo gsb-
806360Q06.13 5badmmo gobhobgdal Logydzgmdg sMmdoGMogal dogc godmyqbgdmma mbEHmb-
39mymi0b mbabdngds LobodsGmmmd 396mbogMa 80nRbns Jg3maga goMgdmgdscms gadm: 1)
Lo®hgmal NBOHNbggmymRoL mbobdogdsl nmzemabbabgdes @ogolb aobdbomggmo sMda@ms-
gob M9amadgb@on; 2) ,396Mdm 5Mdo@Magal” dgbobgd Lodomazgmmb 306mbam o oym o3@dsemyy-
mo  LadRgmolb bOMb3gmympal mbobdogdol gs3myqgbgds; LobodsGmmmb asbdsM@qdoom,
»3M39M (30990 53980L ao05LsbY3z9@ 0@ LosMdo@Mmagm dgmabbdgdal smbgdmdobal agol go-
50694398 dm@gMbsGomo gbom bosMmda@Magm Lobodsmmmb dgdggmdom bmE(30gmgds, Mo
mmbsig dbaMgms oMmagmo imgdgdobs ©s 0b@gmgbgdol LEYmyYmPoma ©s330L 0039
35056805 bes sMbYdMdmaL, Moz LogMmm babsdsMmmmgddn dbgagzbo o39d0L gobbargabsb.
LEmMgE gb BmMLabMYds Mgl Logndzmew YBGmm bymbaoyHgm mMasbme sMdo@Mogal d0Rbg-
3L boMgms go@abygzg@&nmgdsl. 8 JoDbom, sMdoGMayo 39bmbabs s gdymmadol Gomamgddo
QBmgd33mbomo ©d gomEgdymons, 353maygbmb ogedy domgdamo gsosby3zg@nmgdal seabmyy-
930l 9bGnb3gmymaol Bmdgde. ™ LabodsBammml 35685683300, 506036mmo Bbggmmds
9539996965 UNCITRAL-0b 3megema@® 306mbl, Gmdmal 17-g 8bmal osbsbdo, LomBgmal -
639mymiolb mbabdogds smdoGMagol d0gM obadggdos. dgbodsdabow, sbamn 3obmbals do-
003303 LosMdaGMogm Bamdmgdodn ©sbadgzgdo ngm sMdo@Magol Boge dANMB3gmymazals
mmbobdngdals godmygbgde.

(3 999698 ,oMdoGMagal dgbabgd® 306mbl, ®m3gma domgdae odbs 2009 Bgmb s
mdgmoi gu9dbgds UNCITRAL-0b dmpgema ,306(06[),15 356 gonbooms Im@gmm@o 396mbob
dmbBgbGoggds 5 3obmbals 3g-17-23-9 Ibrgdoor sMgaMmoms LosGdoGMagm bLombgmal
QbBOM639mymPal mbobdgdgdmeb 83933060939 ma bsjombado.

396mbals mobsbdo, bONbggmymaal mmbobdngdol gsdmygbgdol 3abbom 863 (3bo©g-
dgem 3bacglb dgmdemns 808sMmmb Mmame(z 5MdoGMmayl, sbgszg boboao(ﬁm@mb.m mfM0gg M-
bl o43b dgbodmgdmmds s dgbodsdabo 3m33g@&gbz0s doommb gosbyzg@omygds 1 dMbggm-
ymzob mmbobdagdal godmyqgbgdol dgbobgd, Mo bEMm Jgbedsdobmdsdns dmegmuma 3obmbal
9399060985606, 30b0dbma Mgy MEASbmL sbogdgdl Bmgdsdmbamgdsl, donmmb gowsby-
3980mg3s 9dGM639myma0l mmbobdogdolb asdmygbgdal gbsbgd."” 3gbodsBobsw, as63(3bowmg-
dgem 3bofgl 943L dgbodmgdmmds, o9y gb o6 gbnbssmdmgagds LosGdo@Mmagm dgomobbdgdsl, ym-

B k. LogdoMomgzgmmb abgbagbo babsdstmmmb 27.05.2007 benmolb aobhabgds, baddgdg Nesb-827-1190-06.

" ob. bageMoggmmb gbgbagbo babsdsMommb 27.05.2007 Brmol 356806935, bogdgbg Neob-827-1190-06.
Bobmgmn 3.9., sdo@fayal dgbobgd LodoGmggmmb 306mbal 3m3gb@ecgda, Jotormma Ladstmeoal do-
dmbogngs, Nel0/2007-2/3, 2007, 182-202; §ygdomsdy b., Logstm bgbfngn, Mmams LostdogMagm go-
6y39@80magdab go948930b 0 3ol (36mds sbEBMmadedg Mool 0430l bogmdzgma (Jotormmon 3@ad-
&030b 3m3zemg 80dmbamgs), JoGomo dadbgl badstmemal 8odmbamgs Ne2, mdoemaba, 2013, 14-15.
2808 Moynl dgbobgd® Logdotmggmml 396mba, 02.07.2009, Lsdstmggmmb Lsjobmbdpgdemm 3536y,
daqbmo 17, 23.

7 UNCITRAL-0l dmEsmecn 3obmbab 17; 17 J 3qbemgda.

187



39 3mb3Mg@ M dg8mbggzedn somBomb, Mmdgmn mEasbmb 3og@ domgdmmo @dHMEigmym-
3oL mbobdngds 046908 gumm LbMoxn, gu9d@0sbo s dgogadg MMogbGomgdmmo.

3. 330§ Mdg0b 9Bmgd3dmbamagds LysmdaGMaogm LamRgmab mdGA9bzgmymanl
Qmsnbdnaanb aoamgasaanbab

3.1. 360308 Moy90b NBmgd3dmbomgds bagMmmsdmMmabm 3MsgGn3zsdn

030G Mag0lb B0gM LasMdoGmogm Lombgmal 1dMHYbggmymeyal mmbobdagdabsls mbwos
503067l s®d0G Mgl M@ gdsdmbomgdal Laggdszmgdo ©s 3ggebrgl, Medwgbom LEMsy wo
998948056 30B60L Jombgzolb Lodmomgdsl bomdmowggbl sMdoGMmagnlb dogH gs3mygbgdmma b-
1639mymzz0lb mmbobdngds.

030G Mdg0b NRBmgdsdmbomgdal gobLbabmzMabalb, aodmaygbmb MdMHNMBzgmymegal mm-
bobdngds, 3603369mmds gbndgds LosMda@Mmagm asbbomgal sanmdg dmddgm LadsMmamb s
boGgms dmMob sMLgdm LosMda@GMagm dgmabbdgdab.

mam@ (3 900603bs, LogMmEdmMEabm Los@mdoGMogm 3Msd@035d0 oo bbal asb3sz3mmds-
do 800Rbgms, HM3 sMd0@ Moyl o6 Jmbos Ngmgdsdmbamgds 3sdmygbgdabs bLachgmab vbEwb-
39mymPolb mbobdogds ob gb YBmadsdmbomagds oym dgdbrEnmo s dbmemme Labsdsmmmml
36gMmao@ngol 50633‘@073636(0(90.18 5bndbnmo doam3ds gdboby@mgdmes Logstm Bgbmngol
80%63&),19 Gomd 39Mmdm 0bb@ o300 (sM30@Moygl) Mbogmdzmme o6 dggdbmmms dmagyg dbs-
oo 06@9Mgbgdo. 01339, @Ml sMbgdymo Mganmomgdoo bodsmmmgdago Lob@gdgdals ¢)d-
03mqbmds 5Mdo@ Moyl 960dgdl NEmgdodmbomgdsl godmaygbmb vdMYb3gmymegals mbabdo-
90980. (35390 33MOMS IMLdBOGdam, sBd0GMIg0 d0sMgdamoas Lo 3gmgbm ,gmMdsn”,
mdgmbss dgndmos LasMdoGMagm bofmdmgdabolb yggmodg 1390 gobbadmgmmlb mbEMmbggem-
ymxzob mmbobdngdolb godmygbgdolb bagnmmagds, sbgszg, Hmdgmo MdHY6zgmymzalb mmbobdagdal
35dmygbgds 04695 30bsbdgbmbamo 3mb3Mg&mema bogdnl 606b0@30bob.20 9L 8mbedMgds g34nd-
6gds 03 goMgdmgdol, Mm3 ©o30L gobdbomggmo LosMdoGMogm GMadybaomo gGsmyMow o(3-
Bmdb Logddab obamagdl, o93b dgbadmgdmmds dgogabmb bLamRgmol ©s33symgnmagdol 39ML3g -
&035 s 300mb dgbodsdobo gosebyzg@omgds.

3.2. 3630890l 9umgdsdmbamgds JoMmoayma 356mb3gdmmdal dabymzom

(3 999bgds 3MdoGMagnl dgbobgd Lodofmzggmmb 396mbl, UNCITRAL-0b 3mogmyyco
396mbol  go3magbom, gM8603369mmzba  dm0aMgdygmoas  sMdo@Mogol  Bmgdsdmbamgds,
353m0yggbmb  dEONbggmymaz0l Qm60bd0360.21 2015 Bgmb ,0md0@Mogolb dgbobgd® Logom-
039emb 306mbdn gobbmM(30gm©s (330 gdgdo, sbndbamao (33momgdgdol dnbbso ababgem-
5 ,Logomnggmmb 396mbab (39 3gMm bmMdsms dgnbodsdmmds ,Logmmadmmabm 3m3gMoymo
s6d0@Magol dgbabgd® UNCITRAL-0b dmegmn® 306mbmsb, sbggg, 396mbda smbgdema dogmon

Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law
International, 2003, 588.

Blackarby N., Partasides C., Redfern A., Hunter M., Redfern and Hunter on International Arbitration, Oxford ed.,
2015, 445.

Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law
International, 2003, 588.

Bobmymo 3.9., sGdoGMagal Jgbobgd LodoGmggmmb 306mbal 3m3gbGetgda, Jomgmo LadsGmmob
30dmbogngs, Ne10/2007-2/3, 2007, 192.

188

20

21



G030 b3H39D930 © 80sM336gmmdomn babosmal 3g(30m8gd0.“% 5mB0dbemo (33em0mgdgda obg-
39 dg9bm Los@do@Magm LamRgmal MbOHNbggmymRal mmbobdngdgdl s 3oL (36mds-scbmyymy-
ool bodnmbb,ZS (330 gds3g 30bndbyyma 3obmbol 17-5 dnbeal mebsbdsw, ,dbsfnlb d0dsm-
030b boggmdggmbdg sMdoGMmayo ambagfnm gowada BgMmammdamo LasmdoGMagm aswsbyszgdo-
mgd0m 535mgdL bomgl dOHMbggmymezal mmbobdogdom gomzamnbbobgdymn 4dgmgdol gob-
bm@(30mgdsb. (33momadol d93am3 3o 30bmbdn dgdgan Rsbsbgfn go3gmms: ,oMmdaGMagn Mg-
mgd33mboos, 3bsol dodotmngol Loggmdggmdg bgMommdamo bss@dn@Moygm aosbyszgdomy-
b0 gmbogMyyem 300030 Eoogommb dbafMgb®. 306mbdn dgbo@sbo (33momgdgdals 3obmb3Mmyd@G 0l
33@MOms 35635 gdom, 5xbndbymo Fnbemal 30M3560gmo Mgoad300lb mebobdow, sMda@Mmagn
39mEgdMmo 0ym, 3sdmgygbgdabs NdOHYb3gmymzal mmbobdagds, o3 (33emomgdgdol dgeg-
350, 30b NRmgdsdmbomgdom 8060[)0%Q3€)o.24 AMamO (3 MG Mozl dgbobgd” bojesmggmmb
396mbol 30M35bmgmo Mgmsg300b, sbggg 2015 Bl (33momgdgdol mebsbds, §M®3bnd3zbg-
mmgbs@ dgadmgds 0mggzol, Gm3 Lojommggmmb 306mb3gdmmds smnamgdl sdn@magal mey-
mgd5dmbomgdsl go8mnygbmb basmdoGMmaygm Lamhgmal xbOHMb3gmymeal mmbabdagds bastdo-
&Mdgm boMm3mgdabobl, Mo dggbodedgds bogHmadmmabm b@obosmegdl.

25080 MSg0L dgbobgd” Ladommggmmlb 3obmbol 17.1 dqbmal msbsbdow, ,LosGdo@Mogm
a56boemgal obygdedwmy o6 gobbomaal 63d0L30gM LESENIDY Ladmmmmm LassMdoGMmogm gos-
by39@0mgdol g0dmEsbsdwyg, dbatgh dgydmoas dnedamdmmdom dodsMmomlb s@dn@ Moyl bosm-
do@Mmagm LamRgmal MbONDb3gmymBal mbabdngdgdol gsdmygbgdol dgbobgd, o gb o gbo-
boomdmgagds LosmdoGMogm dgoobbdgdob®. o3 obsbgbol gomgamabbabgdom dbstol dxsd-
am3mmds LasmdoGMmagm bomBgmal @bOHYMb3gmymeal a9dmygbgdol dmmbmabom dqgbadmadg-
m0d b0bssmdmgamdsdn dmeommgl LosMdo@Maogm dgmsebbdgdobmab, Mo magol magdo guymab-
bIMEL 085L, MM FboMggdL vd300 NREgdsdmbomgds LosMdoGMogm dgmabbdgdom godmmozbmb
QBEMD39mymBol mbobdogdals god8mygbgds LosMdoGmogm Bomdmgdabsl, MmamE(z Lasmdad)-
Fogm BamImgdal sbygdedmg, sbg3g BomImgdal ©sbygdals 338;96(080(3.25 dbomgmamzgal smbad-
bymo gmgdedmbomgdol 30baggdsl 0mzgemobbobgdl UNCITRAL-0lb dmogemmo 306m60(326
s, dBmasesm, LogMmedmmobm LassMdo@Mmagm Bomdmgdadan smnsfmadyem 360b(303L Bocdmaco-
536[).27 dbsmgomomgal dbgogbo Rmgdsdmbomagdols dnboggds gundbgds sGdnGMogol edgo-
o4& 3606(3030L, HMImol Msbsbdsway LostdoGfogm Bomdmgds dndpnbaomgmdl dbsmgos
6930l 038™mbm3nol Lagmdggmby. dbsGgms dgmsobbdgds dgndmgds 3oMsednd o6 3Mdomsogoaglb
s6do@Magol dogd dOHYb3gmymazal mmbobdngdol godmygbgdsl, 3s36ed vy Jbofggdao dgmab-
b3bY6 bgmo LosMdoGFmogm Bamdmgdal Bgbgddyg, HmImomass YdONB3gmymaezal @mbabdngdol
a0dmygbgds  s3Mdomymons,  dgbodmgdgmos 83  gm@domsg  asdmoMoibmb  s@mdo@Magal

NRBmgdsdmbomgds.

2 3963568 gd0m0 dsMomn, 500G Magnl dgbsbgd” bogoMmggmmb 3obmbdo (33mamgdal dg@obals momds-

Bg LogemzggEmmb 3obmbob 3Mmgd@ dy.

0339

0d30-

Segesser G., Kurth Ch., Interim Measure, International Arbitration in Switzerland, A Handbook for Practitioners,
Edited by Kaufmann-Kohler G., Stucki B., 2004, 71.

" UNCITRAL-0b 8m@gma@ 3sbmbo 8g-17 8wbeno; Roth M., Commentary on the UNCITRAL Modal Law,
Practitioner’s Handbook on International Commercial Arbitration, Edited by Weigand F., 2™ ed., Oxford
University Press, 2010, 1032.

Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Inter-
national, 2003, 588.

23
24
25

27

189



4. LobsdoMmoammb 3m3398 96305 LasMdoGMagm LamRgmo NdGHYbzgmymyal
35dmyg693abslL

4.1. bobadsEaemmb 3m339E9b6 (305 LogMmsdmMabm 3Msd@n35dn

LogBmadommb 3Msg@ 03980 9MmB6n336gmmazba sMab smomgdmmo, M3 Lobsdsmmmmmb
5g3b dgbodadabo 3m339Egb(309, 393moygbmb LosMdo@Magm Lomhgmal ‘3%5)‘@633Q18m%o.28 Nua
603bmmo Mgmgdsdmbomgds Bom3mmagbl 03 asd3mbsjmal d53mbgggzel, MHmwgbsaz dgbadmgdg-
0o babadosMmmmb Rofggs LosMmda@omMegm 606b0@3a30.29 LobodaMommb s0dbymo gmgde-
Imbomgds smosmadamo s ssbEnmadymas UNCITRAL-0b 3mpgmama 3obmbob 17 (J)
Inbmolb Logmdzgmdyg. dmegmyMo 3obmbol 8m0dbmmo doamds 3g@bomaw gobastgdymas
LogFmedmmabm dobdGedom 3996530L dns 39bmMbB3gdmmdbada. dogaomomnbmanl, d3g0(39M00b
2090 dMEM0L 3gMdm Ladsmmmol dgbobgd” 306mbals Mebsbds, Mmamt(s sMdo@Mogl, sbgsg
Lobods@mmmmb o43b dANB3gmymazzolb mmbabdngdol asdmygbgdals dm833@36600.30 0bamobab
Loo@dn@Mogm od@n 3o 900 gdLbobsodstmmmmb ngmgdsdmbomgdsl dbmmmm g6 339mmo
Bobo3nMmdgdol oMmbLgdmdalb dgdmbggzqdda. 39MdmE, MmEabsi MLYdMBL  gsomEgdgmao
39 (30mgdmmdd 36 3G MoyL oM 5d3b dgbadmadmmds gobsbmzngmmb LamRgmal ggmmzsebo

0de963gmymes.”
4.2. Js600gmo babsdsmammb 3m3d35qbz0s

20308 M0l dgbobgd” LadoMmggmmlb 306mbal 23-9 3mbemals 09bobdow Lassmda@Magm
BomBmgdabol 3batglh dgyydmos LosMdo@Magm LaMhgmol MdHNb3gmymPal mbabdogdgdab
35dmygbgdol Immbmgzboo Fadommmb LabadsMmnmmb. LossMdogMmogm 356mbol Mgammomgds
94M©bmds UNCITRAL-0b dm@gemmyto 3obmbals 17 (J)-3xbmb, Gmdmoms smostmgdymos babe-
dotonmmb dbgegbo Bmgdsdmbomads. bojotomggmmb badmgomadm 3mogdbob 35618-3 dgbemaly
0365b3o@ ,dbaMgoms ImEnl LasMmdaGMmagm dgmabbdgdol sMLgdmdabal, LosMdo@Mogm dmbam-
Rgmol gobzbomgdol Logmdzgmdy, LobsdsMomm NEmgdsdmbomos LosMdoGMagm LaMAgmal
303oM0 g0dmaygbmb ¢ dHbzgmymegol mmbobdogdgdn®.

LogoBmggmmb 306mb3gdmmdol mobobdow, LostdoGfogm bomdmgdabol LatRgmoal -
1b639myma0b @mbobdngdolb godmygbgdadyg 3m339@gb&nMn abbEsb0s Lasdgmaom babadsm-
m@mo.sz LobodsmMomm dAHYbggmymagal mbabdogdal asd3mygbgdabsl bymaddmgebgmmdl bo-
dmdomagm badmmzgbm gmegdboom s LaMagdmmdl yggmes 08 gmgdsdmbomgdom, Maobsg bad-
Bmigbm 3mEgdbo sboggdl, aofMms aoM33g99mo gs3mbsjmoabgdobs, Mmdgmbess d53bgdmmds
396 96935 LosBBGGogm BoBmgdsbms6.° gbodsBabow, bsbsBsGomm Namgdsdmbomos be-

28
29
30

Born G.B., International Arbitration: Law and Practice, 2012, 213.

0J39-

3390396000 ,396dm badsmmemab Jgbobgd® 306mbalb 183-g s 185-g 8mbmgdo.

0b. abgmabol Lostdo@Mogm o4@0, 1996, 3stogmoga 44.

ab. 00308 Mog0lb dgbobgd® bodeMmzggmmb 3obmbo, 02.07.2009, LsJsGrmggmmb bs3obmb3wgdmm 3s(364,
dqbemo 2.1(s)-g; 23.

ab. 00308 Mog0lb dgbobgd® bodoMmggmmb 3obmbo, 02.07.2009, LsJsGrmggmmb bs30bmb3wgdmm 3s(364,
3abamo 23.3; LLbg-ob 356'%.2 dgbmo, GmBmal msbsbBowsz Lobsdsmmm bgm8dmgsbgmmal bbb z-ob
XXI-0m, gots 198-g 3qbemal 3g-2 6sbamab 43" ©8 ,0° §393964@gd0bs, BmBgmos msebsbdswa bam-
Bgmal 0d&Hnbggmymagol mmbabdogdgdn dgadmads ogmlb Lobgmdbagm bgmobygmgdals mAasbmb,
3@30mmdM030 M30033sMmzggmmdal MMasbmb, mEMgsbabsznal 56 ®obsdwgdmdal d0fal bowsegm od-
&b 8mgddgmgdal dghgMgds o6 LosmbEMmadm badamolb sembnmgdol JghgMgds abgo Laddggddy,
Amdmadoz  smdfmmos  ,LagbmgMgdgmo  Logmdom  Lafggdmmdabol  bs@3mdmdbomn  gHoo-

190

31
32

33



3630 Mdgm boMmImadobalb godmaygbmb qbGHMb3gmymeal mmbobdagdal ob bLobggda, GmIgmbacs
LadEM(39Lm 3MEgdLbo 0MzomOLBNbYdL s 3 ,oMdoGMaynl dgbabgd” bLojoMmggmmb 30bmba.

2080 M3g0L dgbobgd” LadoMomggmmlb 396mbdn 2015 Bgmb gsbbmmsngmgdama (33em0-
mgdgd0 sbggg dggbm 23-g Bmbel, Gm3gmas gobbodmagFmegh bLobsdsmmmb Magmgdsdmbomgdasl
LosMdo@Mogm Lomhgmoalb dMNBzgmymayabsl. (33momgdgdsdeyg 39bmbo godmMasbagos Labe-
domnmmb Rmgdsdmbomgdsl gbgmddmgabgms Logommggmmb bLadmgjomadm LadMmigbm 3m-
©q4Lob (dg3amadda LLL3) 192-9 Fgbmoo s NdOHNbggmymRob mmbabdngds gedmgygbgdabe
bosMdo@Mogm LamRgmolb smd3Medoyg (babsbbotn MdMMBigmymas). (33mamgdgdal dq8ama
351480 5mbndbymo Jgbmogs o LobadsMmmmlb dogbogs M@mgdedmbormgds dbatol do-
dommzgol Lagmdzgmbdg godmoygbmb dGHYbggmymazal mbabdngds LasMdo@Magm Lamhgmals
50d3608@(3->* baBgmol BobsbBsmo bEHmB39mymas 8608369mmz560 06LEEME 0, 30650056
Los@do@mogm LomhAgmal smd3Medeyg N dONb3gmymeyal mmbobdngdol asdmygbgdol dgmdmad-
mmdsd dgadmgds 360d3b9mmzgaba basba d0sygbmb dbamgl. Labadsmmmmb bFnsb Loscdad-
ogm bLaMRgmolb dAHMbggmymazal mbabdogdals godmygbgdols dgdmbggszedn, dmbamAgmyg dbe-
69 39mEgdnmos 10 el gosdn sdMmab bastdoGMagm LamBgmo, Bobssmdoga dgd8mbggzsedo
LobodaMomm magobo 0bo(3080300 ob Im3sbybg dbomals 3edamdmmmdal bagndggmdy assyd-
398L B Mbggmymepal mbabdagdsl LLL3-0b 192.2-9 dgbmol Msbsbdsc.

Lobodsmmmm LagdoMomnggmmb badmgomasdm 3mmgdbob 35618-3 Iqbmob bogndzgmdy, nb-
b39myma0b mmbobdogdol godmygbgdabols 53mBdgdl LosMdoGmogm dgmebbdgdals bsdwgo-
mmdsl. gfo-gmm Laddgdg Jumenbol Losdgmaam LabsdsMmmmd wotn mgss MdMbigmym-
3oL mbobdogdol 3sdmygbgdadg 03 bogmdgmom, HmI dbatgo Immal o6 sMmbgdmdrs badwgo-
™0 LadMdoGMagm 3gmobbdgds dobgmsgsm ndabs, MM 5badbmm LaMhgmmab ©s353d0Mgd00
LosB3o@Gogm Bomdmgds ©sBygdamma oym mmbrmBab basGdo@Gsgm babsdsGmmmdn.*

abggzg, 9mbndzbol moMbos s656gLa, Mmdgmbesi JoMormma LbasMda@Magm 30bmba d-
396L, HM3mal 0obobdoa(z bLosMdo@Mogm LamRgmal MbOENDbggmymeal bsgombgddo Loscdad-
ogm asbbomgal sanmol dogbgoegem, Lobsdsmmmb o43b ngagg MEmgdsdmbomgdabo, Mo
bodaMmombomdmgdadn batRgmal dMHNb39mymaolb bs3ombgdmseb ©s3e3d0Mgdom. s@mbadbaymao
bmEdob d0bssMbowseb 353m3nbstgmdl, Mmd Losmdo@Magm bamhgmalb MdMHYbggmymegal be-
300bdo Joomoa Labodommmmb Bogf ,oMdo@Mogal dgbobgd” LodoMmggmmb 3obmbals 23-9
Inbmol gdymagdgdo godmaygbgds oMo bmemme 0d dgdmbggzedn, Mmzs LosMdoGmogm asb-
bomm3zob sanmo Mol LojoBmzggmmb GgMmoGmMmnsdy, sMedgm 08 dgdmbzgzada(s, Mmss basm-
d0@Mogm asbboemgs bojommggmmb gomamgdl gomgom 808@060630@6[).36 dbaogbo 3mbBgbmnggds
L 3gbodoBabmdsdns 0s65890GMmag LogG@edmEabm LssGdoBMogm ©96w96(30980096.5 3
M930momgdol msebsbds, 0y, dogsmomsw, LostmdoGMogm asbbomas dodwnbomgmdl LogMab-
39030 s dm3sbabal 59803980 0dymagds bogstmzgmmadn, 3mbamBgmy dbstyg Mgmgdsdmbo-
m0d 3393 am3mmdom ImIosmonmb Jomorgm bobsdsMommb ©s dmombmgmb 903900l oysws-
0339, OmImoms dgdamddn sebEmnmmgds LosMdoGMmogm gomsbyzg@nmgds. gb M mdds «b-
5 byl BymdlL mogom LosMmdoGMagm gobbomgol 9a394@&0obmdsls. Jnmanbol bosdgmszom be-
bodamormmb dog® 2013 Bemal 29 0gmobol domgdam 0dbs 36 39096@ M go6Rnbgds, HmImo-

gfommdgdals dgbobgd” LadoMmggmmb 3obmbals bagndggmdy 96 GMImgddgwass dg@obommns asb(zbe-
©90s L5g80b BomBmagdob gobabemadol dgbabgd.

3568568 9d0m0 doMoma, ,oM30GMagob dgbabgd® badesmmggmmb 306mbdo (33emamgdal 3g@ebob momds-
by bagdemmggmmb 306mbols 3Gmgd@ dg.

ab. Jgoonbolb Losdgmanm babsdomommmb Ladmdomsgm Logdgms ool 16.11.2016 Benob gob-
Robgds, Logddgbg Ne2/3-1085-2016.

% BogoBmggmmb gBg659b0 babsds@ammb 03.07.2013 Bmal a56B0693s, bogdgby Nesl-538-511-2013.

3" Born G.B., International Arbitration: Law and Practice, 2012, 213.

34

35

191



033 39dmygbgdym 0d6s LamBgmolb MdGNMB3gmymazal mmbobdogds s oaysomms Im3abeyby
dbocnl Lygnm@gdedn s@Mbgdymo 3930, doMomon ©Ed30L 3obbogs 308NbsMgMdms mmbom-
Bl Lodbmgam 3Md0@Mgdal sLm 0300l sEdoGFMogdn (LMAA).*® 36608 Magal dogM domadymao
3505694398 0mgds 30 LagoMmmggmmb Ggen@mmMasdy (36mds-smbEmmgdsl ©sgd398gdams dg-
bogbo Lobodsmommb 2014 Bemob 9 ngmobol go6Robgdals boqg‘gd[;aqw%a.sg 0mbndbymo gowsbysg-
&omgdab 398amd Jotormmo babadsmmmmb 8ngf stsg@o baddgdg ngbs Jomgdamo aosbyszg-
&ogds HbdOHMbggmymeal mbabdngdal godmygbgdal dgbobgd 08 o39dmsb dodsmmgdoom, Mm-
dgmms 3Mbgdoomn gobbomgss d0d@nbamgmdl LadsMoggmmlb gomamagdl 60630}.40

535b06, gobomgamnbBobgdgmos, GM3 JoGoyyma bLobsdsMomm nbGHYbggmymeyal mm-
6obdogdal 30dmygbgd0l @mgdsdmbamgdal aagbobol Moomgdl, MHmame(y sMda@Mogal dg-
Lobgd LogoMomggmmb 306mbal 23-g Fqbmdy, sbggg LogHMsdmGal 3gHdm Ledsmommal dgbabgd
396mbals 39-20 3mbemdg, HMImolb msbobdawa(s, LamRgmal NBdGHYb3zgmymBabsls Ladomggmmmb
bobedaMom 3m3398gbGnMns, o9 NdMHNb39mymaob mmbabdngdgda Lojstmggmmdas smbsb-
Onmgdgmo 36 bogomomnggmmb babadsmmmmgdl sdgom LagMmsedmEabm 3m33g8gb(zns.

20308 Moy0lb gbobgd® badommggmmb 306mbals msbsbdo o6 sfal gobbasdmgMema, sdzom
09) 36 36308l YRmMads LosMdoGMmoygm dgmabbdgdom asdmmnzbmb babsdsMmmml magmagds-
dmbomgds MbONb3gmymBal mmbabdngdolb gs8myqgbgdsbmsb d0dstmmgdom. badgbogHm madg-
5@l mobbds, dbofggdl s3a35M0 Bmgdsdmbomgds oqnoﬁabmmno,“ 0335 35M339mmo
Bobodommdgdol s@bgdmdol dgdmbggseda sdgzstn dgmabbdgds dgbadmadgmoas 396 sembmyem-
(93[).42 Jotrommao bosdoGMsogm 3Mogd@ngs 08 dodstmmmmgdom 1bos asbgomaomogl, Gm3 oy
3obmbo dbotggdl sbogdgdl M@mgdsdmbomgdsl, asdmmazbmb sdo@Mmagol dag LosMdaGmogm
bomhgmolb YdONMB3gmymazzal mmBobdogdol gs3myqgbgds, 30bobdgbmbarmns Labadsmmmbmab
303omgdoms(y 3gmbrgo 3baMggdlb dbaszbo dgbadmgdmmmds.

5. 36308 Mog0 ©5 LLsdsGammb dngMm 33dmygbgdyma 9dANb3zgmymaal
mmbobdngdob g89d&056mdab 563mada

306000056 5Md0GMag0l 3m3398 96309, LOdMboGMagmM Bocdmgdaliol godmnygbmlb vbE6-
39ymBolb mbabdogds, o oMal gijQv@%O‘gﬁo“ o babadsmmmmbsg gboggds ombadbammao
Bmgdadmbomads, sdgbom ©ggds ghmggsto 3mbimmabznnl bsombo, oy Gmdgmo megsebmlb
30gM 353990 dOHN639mymaob mmbobdogds oMol gamm LEMsgo oo 3(335@)0060.44 »onmg-
Mo MmEZsbmb 30gM 50bodbamo Mgmadsdmbamgdol aodmygbgdsol odgb megobo e@gdoomo s
MOMYMB0mn Bog@meMgdo. s0hgzo6n dsm dmMal dbatolb dngMm Mbos gd39maL ymggm 3mbiMg-
& d93mbgg3ed0. od(30, babobbam dgndmagds aobabodbmgmmb ob 3G0dgcandgdo, MHmIgmal
boggmdzgm by Igbadmgdgmos 3bomgd soMRomb Bobmgal Laby@zgmo mGasbm.

5.1. 9bm9bzgmymgyalb mmbabdngdab sebmymagds

Bmgdn 30063030 Msbsb3ow, sHd0GMIg0 36 30l NRmgdsdmboema dab dog gs8mygbg-
demo 9bEONB3gmymaol mmbobdngds doMmednm sebmnmogl Lobodsmmemb dogHm (36mdse-sxm-

%8 Jnoanbob Lasdgmagom LabdsMmmml 29.07.2013 Bemals go6Rabgds, baddgbg Ne2/3-674-2013.

% Logdommggmmb gDgbogbo Lobadotmmenmlb 09.07.2014 Benol 356Rnbgds, Logdgbg Nes-544-3-17-2014.
40 Jnmanbob basdgmaom LabsdsGmemmb 09.10.2017 Brol gobhabgds, Laddgbg Ne2d-985.

' Born G.B., International Commercial Arbitration, Vol. II, 2009, 2051.

2 Born G.B., International Commercial Arbitration, Vol. I1, 2009, 2051

43
0d39-
* Moses M.L., The Principles and Practice of International Commercial Arbitration, ond ed., 2012, 106.

192



LEYEMgdals 606383.45 >0bEMmgdol Bmgdsdmbomgds LabsdsMommb 3m33g@gb30oL 3obgznom-
36935.%% 8bgogbo@ 5BgbMa g3l smbadEam bsgombl UNCITRAL-0b mpgemao jobmbo®’ @ 330-
035600l J06m68Q36va60.48 Lobodsmmmmb dogH godmygbgdmmo boscdoGMmaogm LaMRgmal «b-
1b39myma0b godmygbgdol dgdmbggzedo 30 mogem Lobodsmmm GmmdL Ygmgdsdmbamgdsl

asbzgb LosmbEMmadm guM(3gmo.
5.2. 9b69b39mymgab mmbabdngdalb 33dmygbgdab 350

LoERgmab N BOHNb3gmymzal mbabdngdalb asdmygbgdobsl 360d365mmaobas, ™I wb-
1b39myma0b mmbabdngdol asdmygbgds gsbbm@zngmmglb Mdmzmagl 3509830, 306s0eb 3
Mmb mocmggem gl gboggds 360d36gmmds. ,oMmdadMmagal dgbobgd® bojstmzgmmb 3obmbal
0365630, 3MdoGMoy0 3omEgdmmoas gs36y39@nmgds doommb ,ambogMumem 30@9030.“49 oY) Mo
300Rbg3s ,ambogMm 350050" dgndmgds oanbmgl LasMmdoGMmagm dgmobbdgdom, @ogal gsb-
dbomggmo sMmdoGMmagal Mgamadgb@ oo ob/s LasmdoGMmagm 3Mogozom. dsgsmomaw, ,0do-
mabob LosMdo@Mogm 3oms@nb” bastdoGmagm Bgbgdol mebsbdsw, 1dMbzgmymegal mmbabdo-
930l g03myg6935D7 as0By3980mgdol Jomgds brogds 3 ol 3o©sd0,” ,w03930b asoByzg@ L
3968 ®ab” (DRC) boscdogmaogm 6gbgdol dobgwgom 3o ,ds]LodsermEoo dmzmg” 30@080.51 bobe-
oMM 3o 35mEgoMmos dONb3gmymegnl cmbabdngdol asdmygbgdalb dgbabgd aswsbysgdo-
@935 800mb 960 b 350580.7% asGEs 580bs, 5G30EMY0l 3osBY39E0mIds bGHMB3g-
ymgzob mmbobdogdol gs8mygbgdal 3gbobgd 943980985609ds (36mo-sebMmmmadal basdgmaszom
LoboadaBmmml 8036,53 mdgmbog 10 eeol 3oada godmogdzb gobhobgds sGdo@Magnl dogf ao-
dmygbgdmmo dEN63gmymazol mbabdogdals Gmeo-OQbﬁ)‘gﬁgbo%g.M 335bmsb, 03 dgdmbggge-
do, o oMd0GFMogal dngM 3s3mygbgdmmoa NbdENb39mymPal mbobadogdal (36mds-smbEmmagds
Mbs gobbmM30gmoglb Lbgs J394sbsdn, 98 dgdmbgzgzedn dgbadmadgmos 3o®g3 NBG™ dg&o
MM sdomEgb dbamgl baby®zgmo dgmgaol dobsmgdem. 8dgwsb 3sdmdnbsmyg, 0d dgdmbsggge-
do, oy ImbomBgmyg oMsd0m Labsdsmommmb 8ndsmmgal MdMHMbigmymazol mmbobdogdal go-
dmygbgdob dgbobgd, dgbadmagdgmos Mycmm LEMsgsw dJosmbamb obobmm 80babl.

5.3. 9969b35mymagab mmbabdngdab 353mygbgdsbmab s 3533nMgd9ma baMmygqdo

LodMBNGMIFYM BoMdmgds 3353300 gdemns 3603369mmz6 b RgdmMsb, Mmammn(zes Lost-
do@Magm bomhgmal Bammagbobsmaznl @oagboma 3mbsMgdgmoa, sMdo@Mol 3mbmMsa, ano-
oo dmdbabamgdal bago s oo dmEnl basmdaGMmagm Lamhgmob 1dGHNbzgmymezabamgals

4 Born G.B., International Arbitration: Law and Practice, 2012, 206.

% Born G.B., International Commercial Arbitration, Vol. I1, 2009, 2066.

* Roth M., Commentary on the UNCITRAL Modal Law, Practitioner’s Handbook on International Commercial
Arbitration, Edited by Frank-Bernd Weigand, 2™ edition, Oxford University Press, 2010, 1042.

48 d390(39M00b 306mbo ,LogHmedmEabm 3gMdm badsmmemal dgbobgd®, dabeman 183.2.

49 2808 Moynl dgbobgd® Logdetmgagmml 396mba, 02.07.2009, Lsdstmggmmb Lsjobmbdogdemm 3536y,

dqbemo 17.2.

ab. mdagabol LosMdo@Mogm 3oms@ b Lostda@Magm bgbgda, Igbema 6.4.(2).

0b. ©03930b aosb939@0b (396@0b bosMmda@Mmsegm bgbgda, 32.2 Igbema.

0b. LogoMmggmmb Lodmdomodm boadmmigbm 3mmadbo, 14.11.1997, Ladsoggmmb Lo3obmbdgdmm

da(3bg, dbema 193.

ab. 06308 Mag0b dgbobgd” LogeGomggmml 396mba, 02.07.2009, LsjsGomggmmb bs3o6mB3ogdmm 35364,

dgbmo 21. bogooggmmb Ladmdomagdm baddmigbm 3megdbo, 14.11.1997, LojoGoggmmb bogsbmb-

3gdem 35369, dgbma 356'%.

ab. LogdoMomggmmb Lodmgomadm LadMmigbm 3meagdbo, 14.11.1997, Logjomggmmb Lo 3ebmbdogdmm

35(369, 3bema 356'S,

50
51
52

53

54

193



35bbbEgENmo LosMdoGMogm 3mbszMmgdgmo. ,oMdn@Moyal dgbobgd” 306mba sMoggml 538madl
QBON639mymBal batxmsb s 3330 gd0m, 5rbadbyyma bszombo BgbMngmgds LasGdo@Msoygm nb-
LGNGO LssMdaGMogm Bgbgdom.” goMms smBadbmmabs 8bsMaglb 1Bg3L bobgmBBogm dsgals
3500b®s, HMEaLs nmbmzl NdHNE3gmymeBal mbobdogdal Gmeo-oQbﬁvaabob.% 5Jgsb go-
dm3nbaty, Ibatnb JogM 5ebadbyma bsgombob gosbamndgdsz Jobebdgbmbaemas.

5.4. 9569b39mymaz0b mmbabdngdal 35dmygbgds dgbadg 30Mgdmsb dndsmmgdom

BmadsE sMmdn@Mmagal dogm domgdnmo assbyzg@omgds dgbobmmagdmem bogamogdy-
mms Ibmemme bosGdoGMoygm dgmsebbdgdol dmbsboemyg 8boﬁ3360bm30b.57 dgbodsdnba, 5Md0@-
090 NRBEgd53mboos, bmmme LasmdoGMmagm Bom3mgdsdo dmbsbomgms babssmdwmgg gsdmo-
496mb 9BAHYbggmymazals Qm60bd036360.58 dogamomom, 09 MdMHNB3gmymeyol mmbobdogds do-
dooggmos Lodobim sbgamndgdal Bobosmdoga, 35630 o6 oMal gom@adamoa seabnmmb s6-
0@ Mool moanbamgds 35653, Lobsd LobodsMmmmmbasb o6 aobbmM(sngmegds (36mds-smbmn-
@935,%° 85806 Bmgbacs, bobeBsGmmm 309 domgdmmo as56Bn6gds BgbsbEmmadman bagomey-
demm 833@0[)00)30[);60 a0M s 53abs, bLobodstmem ngmgdsdmbomos 3gbsedg dbsmgos Bobosrm-
3009353 398m0Ygbmb N bHMb39mymBal mmMbabdngds s 3om ad3mML 56 syy3Mdammb gof339-

memo J3ggdab 33[)6*3@360.61

5.5. Babsbbsman 9dMYbzgmymagal mmbabdngdalb 353myg6gds

aEbened Ledgbogm moGgFednMmodn godmmddnmoa smnsmgdamo dmbabdMgdgdal oo-
bobdo, 9Mmdn@GMagn dmgmgdamos dgbadmadmmdal, godmoygbmlb Lostdo@Mmagm LomBgmoal «b-
1b39myma0b mmbobdogds,bobsd dobn Jgdsagbemmds o6 QodeBQ»gd@gggbo.E}z 50bndbyemo
ImbobEGds gobLsgmMMgdom dodsGoymas Ad hoc sGd0@Maggdal 80dsm, Mm3gmoais 0gdbgds
3Mb 36 g&mo bogdob aobbomgabogol o o6 og3b 0bbGaG NG bobosmn. ondzs 93 bamgg-
Bob om3mbagbgmgmae LogMmedmmabm bLosMdo@Mogm 0bbBGMEgdab BngM gofzzgnmo Mg-
ams(30980 0465 d93mdoggdamo, Mmdgma .Emergency Arbitration®-ob Labgmoom oMol (36m-
60@0.63 50bndb o 0bLEGMEOL FodoMnz0obmds ymggmbmonmaw 03s8gdL. dsgsmoms,
bogHMadmMabm  LadMgbggmm  3omo@oboob (International Chamber of Commerce) >6bgdeme

55
56

ab. mdamabol bosGda@Magm abb@adnGob Mgamsdgb@olb sbsfma Nel-als 2.3 d¢gbmo.

Logofmggmmb  bLodmdomogm badGmzgbm  3megdbo, 14.11.1997, Logofomggmmb Lo 3obmbdwgdmm
35369, Bgbmo 39.1(g") .

Born G.B., International Arbitration: Law and Practice, 2012, 206.

®  Born G.B., International Commercial Arbitration, Vol. II, 2009, 1965.

¥ Abascal J.M., The Art of Interim Measure, ICCA Congress Series N 13, General editor: Berg A. J., 2006, 758.

60 LogoMoggmmb  Ladmgomoadm  baddmigbm  3megdbo, 14.11.1997, Lodofmmggmmb Lo 3obmbdwgdemm
ds(369, 3bema 10.

LogoBomggmmb  Lodmgomogm badMmgbm gmegdbo, 14.11.1997, Lodomggmmb  Logobmbdogdmm
d5(369, 3bemo 198.2(c).

Born G.B., International Commercial Arbitration, Vol. 11, 2009, 1970; Liebscher C., Commentary on Austrian
nd

57

62

Arbitration Law, Practitioner’s Handbook on International Commercial Arbitration Edited by Weigand F. B., 2
edition, Oxford University Press, 2010, 146.

8 Born G.B., International Arbitration: Law and Practice, 2012, 207; ICC-ob LogBmadmGabm LasGdn@Magm
Lobodamommb bos®dodMogm Bgbgdal (doeadas 2012 Brob 1 05636 0s6) dqbmao 29.

194



630G Moyl 2017 Bemob gobdogmmdado dbomgadds 21-%96 d0dstoglb ,Emergency Arbitration®-als
35dmygbgdabs 8mmbm360m,64 bomm 33909m0b bLedGgbzgmm 3omod ol smda@Mmagl - 3-3{,36.65

03 IbMog Jomormo 306mb3gdmmds, ,9MdoGMoyol dgbobgd® 396mbolb dg-17 Igbemo,
0dmgazs dgbadmgdmmdal sMdn@Gogol dogf dENMB3gmymazolb mmbaobdngds asdmygbgdamem
04639L LosBBaEMogm aobbomzol ©oBYgds8mg 96 6330b30gH LEsD.? Bsgsmoms, ,mdo-
mabob LasMdoGMagm 0bbENBMENL” bgbgdol mobobdom nbLENEGYEGNL MegdxLmMIstal gsble-
300Mgdnm 3m339@&abz0ob 396939036985 HBHMb39mymBal mbobdagdals gsobsbowgdal gob-
bomgs s ao0056y3980mgdal domgds, dgbsdsdobow, Lagnfmmagds 0dabs, Hm3 3mbzGgE MmO ©s-
30b g063boemzgmo LosMdo@Mogm GM0dymbama Rsdmysmndgdymon ngmb, 56 sMbdmdL. Mo dgg-
bgds LobodaMommb, MHmam(s ¢339 Dgdmo 50bndbs, 2015 brob (33momgdgdals dgdamd 43
Bmgdsdmbomads abgmddmgebgmmb bLLg-ob 192-9 Igbmoo s gobsbmMzogmmb LosMdnGMo-
gm LomBgmol BobobBsmo MdMMbzgmymas. 999sb aodmdanbsomyg, mMngg mMasbm bszdome
9894&0ob0 s dmgboos.

Jooem Lobsdgomagdn, 08 dgdmbggzada oy, 3batg LosMdoGMogm LomBgmoal mbEHN6-
39mymegzol 308mygbgdal dmmbmgbaom dodomomgol sMdoG Moy, mMmdsan @MHMabLY s BabsblbwyMa
9LMLOL batigzs 0bg3L. Bgbadadnbaw, LabsdsMmmmmmbmgol dodsMmzgs NRG™ bgmbayMgmos.
JoGomm mo@gMs@nmado gs3mmddmmos dmbodEgds, MM sGdnGMmagol dngf asdmygbgdammon
QbOM639mymBal mbabdagds o6 oMol gqggj@)ooGo.w Db badgbogMm Mo gMme@mmada s
S05MdMm0s, MM bosMdnGMogm Bamdmagdobol LabsdsGmmmmlb dogm asdmygbgdama bost-
do@Magm LomBgmal N dOHYbggmymegzal mbobdogds g™ 953906 ©s LEMog 3nbbal Jomby-
30b Ladamgdol Bamdmawaqbl 3006y oﬁ)bo@)(ﬁoxgob,sg od3o 9Mbgdmdl gobbbgseggdymo dm-
LoBEgda(3.2 Lbgoabbgs d3gy6gdolb 396mB3mgdemmdal dobgmgomas babsBaGomml gboggds o8
bz 3060 gbmds, Jogomomsm, dgmansdo Lobodsmmmmb dogH asdmygbgdamo 1 dHbggm-
ymgxzob mmbobdogdal smbEmmgds gamm domEnzo0 80056330,70 Robgmdo 30 que™ bbrﬁocgogg,ﬂ
LogFMobggomdo Labadommmmb YBH™M g539]@nobso oQooﬁai’)gG,?z obggg Mmame(s 3368060030.73
09330 33L@M0nsdn  3oModomss S dMoGMoyol JogH gsdmygbgdmma  MdHMB3gmymezals
mbobdogdsl e@m ,dmbgMbgdmma” 800563336.74

bgdmambndbmmoesb god8m3nbaty, 8bagd ymggm 3mbiMadmm dgdmbzgsedo ¢bos dgo-
B3dbmb ol Mobggdo, M3 ©39330MgdMmos LasMmdoGMmagm Lamhgmol dONbzgmymaol mmbab-
dogdobmab s aby Bonmmb aoebyzg@omagds NbOHMb3zgmymyal mmbabdogdal gs8mygbgdals
dmmbmgboom gMho-gMon mfMgobmbsowdn dodsMmzal momdaby.

#  <www.iccwbo.org/media-wall/news-speeches/icc-announces-2017-figures-confirming-global-reach-leading-

position-complex-high-value-disputes/>.

<http://www.sccinstitute.com/statistics/>.

»9680&Mog0Lb Jgbobgd” Lodomggmmb 3obmbo, 02.07.2009, Lsgstiomggmmb bs3ebmb3wgdmm da(sby,
dqbo 17.

Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tbilisi, 2011, 142.

8 Born G.B., International Commercial Arbitration, Vol. II, 2009, 2049.

% Abascal JM., The Art of Interim Measure, [CCA Congress Series Nel3, General Editor: Berg A. J., 2006, 558-
575.

Houtte H.V., Commentary on Belgium Arbitration Law, Practitioner’s Handbook on International Commercial
Arbitration, Weigand F. B., ond edition, Oxford University Press, 2010, 208.

0d39, Moser M.J., Choong J., Commentary on China and Hong-Kong Arbitration Law, 208.

0gd3g, Gaillard E., Commentary on France Arbitration Law, 449.

0g3g, Houtte H.V., Commentary on Belgium Arbitration Law, 510.

0dag, Liebscher C., Commentary on Austrian Arbitration Law, 145.

65
66

67

70

71
72
73
74

195



6. ©3b336>

®0b53g0Mm3g LostdoGMogm Lodofmmsmdn smnsfmgdemos, MmamM dMdndMayal, sbgsg
bobodamommb 3m33g&gbns LosMdo@Mogm bombgmal MdMHNMB3gmymazal mmBobdogdol gsdm-
496960Lsl, o9yd(3s, MmamE(z 5060dbs, 5MLgdmdL goM 339mmn godmbs3mabgda. s3sbmsb, dbe-
6990L 3430 LEMm Fgbodmgdemmds LosGda@Mogm Bgmsebbdgdom aodmEn(zbmb, Mmamm (3 >6-
d0@Magal, sbggg Lobodsmommb yggmgdsdmbamgds dANbagmymazol mmbobdogdol godmyqby-
30bg o30L 30d@nbamgmdabsl. 83 IbMng Jommo 306mb3gdmmds bEmm Jgbodsdobmdsdans
bogHMNSdMMabm BnEam3gdmseb s JoMmmma Labsdsmommm 3Mad@ogsz LbmMa dodstornmgdom
30m0Mgds.

ol goMgdmgds, Hm3 basMmdoGMagm bamhgmob dMNbigmymazal mbobdagdol god8mygbg-
30bob oMmd0@Maglbs s LobsdsmmEmb ImEalb 5MLYdMAL aoM 339mmo 3MbgnMgbs0s, Bbomgqdl
oboggdl 398 dgbodmgdmmdsls, NdOHYbggmymeal mbabdngdol asdmygbgdol dmmbmgboor do-
doonmb 03 0bLEG0EYEL, BM3mal FogHm gs8mygbgdmmo MdOHNb3g9mymRob mmbabdngdsz Kudm
99839480960 046935 o YDONB39mymnL obabyymn 30B6alb dombggzol dgbodmgdmmdasl.

d0dmamaMagns:

1. 00808 Msg0b dgbabgd” badsGmggmmb 396mba, 02.07.2009.

2. LagoMmzggmmb Ladmgomodm LadMmzgbm 3mogdLbo, 14.11.1997.

3. mdaabob LasFdoGMmogm 0bbEoGu@ b Mgamsdgbdo.

4. 2domobob LosMdo@Moygm 3oma@ ol LosMdoGMogm Bgbgdo.

5. ©53930b gosobygzg@ob (396@M0b Lostdo@msegm Bgbgdo.

6. g563sM@gdomn dofoma, ,oMdoGMayalb dgbobgd® LojeMmggmmb 396mbda (33momgdal dg@sbals
®mdadg badomggmmb 306mbals 3Gmgd@ dg.

7. Bobogmo 3.9., o0MdoGMagalb  dgbobgd Logdomggmmb  3o6mbals  3m3gb@ecigda, oo
LodsGomal dodmboemgs, Ne10/2007-2/3, 2007, 192.

8. Byndsmadyg b., Lagsmm babMngo, Bmamtg LasMdaGMagm asmebyzg@omgdol go9ddgdals oy dab
(36mds sebEmmgdadg Mool mddolb Logmdzgmo (JoGormmo 3Gsd8ozob 8mzmg Bodmbags),
Jocormmo 30bbgl LadsMmmal dndmbamgs Ne2, mdagoba, 2013 6., 14-15.

9. Jmosnbob basdgmazom bobsedsmommb 09.10.2017 Bemol go6Rnbgds, Logdgbg Ne2d-985.

10. Jmoo0bolb  Losdgmoiom  LabodoMommb  Ladmdomogm bLogdgmes 3omo@olb 16.11.2016 bewal
856Rnbgds, Logdgdg Ne2/5-1085-2016.

11. baogotomggmmb gdgbogbo babodstommb 09.07.2014 Bemol gobRabgds, Logdgbg Nes-544-3-17-2014.

12. Jmoonbob basdgmagom LobBsGmmmb 29.07.2013 bemab asbhobgds, baddgbg Ne2/6-674-2013.

13. bagdomoggmmb ¢Dg6s9L0 Lobsdsmmmmb 03.07.2013 Benal gobRabgds, Laddgdy Nesb-538-511-2013.

14. LogoBnggmmb 9dgbogbo babsdsmmmmb 27.05.2007 Bemals gobRnbgds, Loddgdy Nesl-827-1190-06.

15. UNCITRAL Model Law on International Commercial Arbitration, 1985.

16. UNCITRAL Model Law on International Commercial Arbitration, 1985 with Amendments as Adopted in
2006.

17. Civil Procedure Code of Italy.

18. China Law on Arbitration.

19. Swiss International Privat Law.

20. English Arbitration Act, 1996.

21. ICC International Arbitration Rules.

22. Abascal J.M., The Art of Interim Measure, ICCA Congress Series N 13, General editor: Berg 4. J., 2006,
558-575.

196



23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.
40.

Blackarby N., Partasides C., Redfern A., Hunter M., Redfern and Hunter on International Arbitration,
Oxford ed., 2015, 445.

Born G.B., International Arbitration: Law and Practice, 2012, 203-213.

Born G.B., International Commercial Arbitration, Vol. II, 2009, 1949-1951, 1965, 1970, 2049, 2051, 2066.
Gaillard E., Commentary on France Arbitration Law, Practitioner’s Handbook on International Commercial
Arbitration, Edited by Weigand F. B., 2™ edition, Oxford University Press, 2010, 449.

Houtte H.V., Commentary on Belgium Arbitration Law, Practitioner’s Handbook on International
Commercial Arbitration, Edited by Weigand F. B., 2" edition, Oxford University Press, 2010, 208.

Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law
International, 2003, 588.

Liebscher C., Commentary on Austrian Arbitration Law, Practitioner’s Handbook on International
Commercial Arbitration Edited by Weigand F. B., 2™ edition, Oxford University Press, 2010, 145-146.
Moser M.J., Choong J., Commentary on China and Hong-Kong Arbitration Law, Practitioner’s Handbook
on International Commercial Arbitration Edited by Weigand F. B., 2™ edition, Oxford University Press,
2010, 208.

Moses M.L., The Principles and Practice of International Commercial Arbitration, 2™ ed., 2012, 105-106.
Rosenne S., Provisional Measures in International Law: The international Court of Justice and The
International Tribunal of the Law of Seas, 2005.

Roth M., Commentary on the UNCITRAL Modal Law, Practitioner’s Handbook on International
Commercial Arbitration, Edited by Weigand F. B., 2" edition, Oxford University Press, 2010, 1032-142.
Segesser G., Kurth Ch., Interim Measure, International Arbitration in Switzerland, A Handbook for
Practitioners, Edited by Kaufmann-Kohler G. Stucki B., 2004, 71.

Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Thbilisi, 2011, 142.
<www.npc.gov.cn/englishnpc/Law/2007-12/12/content_1383756.htmz>.
<www.iccwbo.org/media-wall/news-speeches/icc-announces-2017-figures-confirming-global-reach-
leading-position-complex-high-value-disputes/>.

<http://www.sccinstitute.com/statistics/>.

<www jus.uio.no/lm/italy.arbitration/818.htmI>.

Van Uden BV v. Kommanditgesellschaft in Firma Deco-Line, C —391/95 (1998).

197



Otar Machaidze”

Competence of Arbitration and National Courts to Apply Arbitral Interim
Measures

The paper discusses one of the crucial institutes of arbitration proceedings - interim measures and
related thereto aspects. Subject to analysis is the competence of arbitral tribunal and court of law in
ordering interim measures in arbitration and the grounds for restriction of their powers.

The paper also offers the review of the evolution of the institute of interim measure and modern inter-
national trends. Particular attention is paid to the analysis of the efficiency of interim measures ap-
plied by court of law and arbitral tribunal.

Keywords: interim measure in arbitration, arbitral tribunal, national courts, competence of the arbit-
ral tribunal and national courts, international competence of georgian courts.

1. Introduction

The institute of interim measure plays an important role in arbitration proceedings, allowing for the
maintenance of the existing factual and legal statuses in the course of dispute resolution.' The institute of interim
measure in arbitration is developing on a day-to-day basis and is acquiring increased importance for arbitral
proceedings. When claimant's claim is not secured on the basis of an agreement entered into by and between the
parties, upon initiation of a dispute a claimant party always tries to reach the imposition of an interim measure on
the assets of the opponent party to ensure the enforcement of a future award.

The institute of interim measure has not very long-standing history, inter alia, in arbitral proceedings, the
initial version of UNCITRAL Model Law on International Commercial Arbitration’ (UNCITRAL Model Law)
limited itself only to general regulation.” The amendments made to Model Law in 2006 provided for detailed
regulation of the matters related to interim measures in arbitration.*

When ordering an interim measure it is important to determine whether which authority is empowered to
make a decision on ordering an interim measure, whether or not this power is subject to any limitation and the
interim measure of which authority is the most efficient and allows for the attainment of the goal.

Consequently, this paper aims at the analysis of the competence of the authority making a decision on
ordering an interim measure, the scope of limitation of this power and the matters related to the efficiency of
applied interim measures.

The article is based on comparative law analysis of Georgian legislation, Model Law and arbitration law
of those countries, that are based on and share the regulation of the Model Law. The review will also cover the
analysis of arbitration rules of globally recognized permanent arbitration institutions.

*  Ph.D Student and Visiting Lecturer at Iv. Javakhishvili Tbilisi State University, Faculty of Law, Assistant to the
Chairman of Tbilisi Arbitration Institute.

Van Uden BV v. Kommanditgesellschaft in Firma Deco-Line, C —391/95 (1998).

UNCITRAL Model Law on International Commercial Arbitration, 1985.

Born G.B., International Commercial Arbitration, Vol. II, 2009, 1949-1951.

UNCITRAL Model Law on International Commercial Arbitration, 1985 as Amended in 2006. Explanatory Note
by the UNCITRAL Secretariat on the 1985 Model Law on International Commercial Arbitration as Amended in
2006, Section 4 (b).
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2. History of Development of Interim Measures in Arbitration

2.1. International Trends of Development
Application of interim measures in arbitration can be regarded as a recent accomplishment despite

the fact the international tribunals were empowered to apply interim measures.” However, the domestic
legislation of the countries did not provide for the option of ordering interim measures by arbitral tribunal®
as it was believed, that ordering interim measures was the sole competence of the court of law,7 and, on the
other hand, if a party applied to the court for ordering an interim measure, it was believed, that the party
concerned would lose the right to apply to the Arbitration for the resolution of the dispute on merits.®

It should be mentioned that this approach has essentially changed lately and arbitral tribunals were
granted the right to apply interim measures,” however, in some countries the above restriction is still
maintained, for example, Article 818 of the Italian Code of Civil Procedure does not entitle the arbitrators
to grant interim measures of plrotection.10 Similar approach is embodied in the Arbitration Law of the
People's Republic of China.''

2.2. Development Trends in Georgia

The first regulation of arbitration in Georgia is associated with the Law of Georgia on Private
Arbitration of 1997, which did not provide for an interim in arbitration at legislative level and allowed only
for securing evidences through the court of law. According to Article 23 of this Law "The arbitral tribunal
shall apply to the court of law on its own initiative or at request of a party to make a decision on securing
evidences." As already mentioned, the Law did not empower the arbitral tribunal to apply interim
measures, but it did not provide for any prohibition either. The analysis of arbitration and judicial practice
makes obvious that there were cases, when arbitration regulations provided for ordering interim measures
in arbitration, and provisional measures, granted by an arbitral tribunal were admissible for the court, what
is clearly evidenced by one of the Supreme Court rulings.'> According to this Ruling the court found legal
the interim measure, granted by tribunal due to the following circumstances: 1) the interim measure was
envisaged by the regulation of dispute reviewing arbitral tribunal; 2) the Law of Georgia on Private
Arbitration did not prohibit ordering interim measures. According to the explanations of the Court: "When
there is an arbitration agreement for the resolution of commercial disputes, a dispute is resolved via the
alternative dispute resolution mean - through arbitral tribunal, when there should be the same guarantees of
comprehensive protection of violated rights and interest of the parties, as they are in general courts for the
resolution of similar disputes. This very opinion underlies the decision of the parties to decide on
Arbitration as the most suitable authority. To this end, the tribunal is entitled and required within the
framework of the law and regulations, to order interim measures for the enforcement of the award, made
with regard to the dispute.""* As explained by the Court this judgment is based on UNCITRAL Model Law,
according to Article 17 of which the tribunal may order an interim measure. Respectively, even before the
adoption of the new Law ordering interim measures by tribunal was admissible in arbitral proceedings. As

Rosenne S., Provisional Measures in International Law: the International Court of Justice and the International
Tribunal of the Law of Seas, 2005, Article 47 on the ICSID Convention authorizes ICSID tribunals to order
provisional measures.

Born G.B., International Arbitration: Law and Practice, 2012, 203.

Moses M.L., The Principles and Practice of International Commercial Arbitration, ond ed., 2012, 105.

Ibid.

Born G.B., International Arbitration: Law and Practice, 2012, 204.

Italian Code of Civil Procedure, Article 818, can be accessed at <www.jus.uio.no/lm/italy.arbitration/818.htm1>.
Arbitration Law of the People's Republic of China, Article 68, can be accessed at
<www.npc.gov.cn/englishnpc/Law/2007-12/12/content_1383756.htm>.

"2 See Ruling of the Supreme Court of Georgia of 27.05.2007 in the Case NeAS-827-1190-06.

' See Ruling of the Supreme Court of Georgia of 27.05.2007 in the Case NeAS-827-1190-06.
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regards the Law on Arbitration, which was adopted in 2009 and is based on UNCITRAL Model Law," it
follows the regulation of Model Law and regulates matters, related to interim measures in arbitration by its
Articles 17-23.

According to the Law a claimant party is entitled to apply both to the court of law and arbitral
tribunal for ordering an interim measure.”” Both authorities are entitled and have relevant competence to
make a decision on ordering interim measures, what is fully compatible with the Model Law regulation,
which empowers both authorities to make a decision on ordering interim measures.'® Hence, a claimant
party is entitled, unless it is contrary to arbitration agreements to chose on a case-by-case basis, whether the
interim measure, ordered by which authority will be the most expedient, efficient and result-oriented.

3. Powers of Arbitral Tribunal in Ordering Interim Measures
3.1. Powers of Arbitral Tribunal in International Practice

When ordering an interim measure in arbitration by arbitral tribunal the basis of the powers of the
tribunal should be established and also, it should be assessed how expedient and efficient mean of
attainment of the goal is the interim measure, ordered by arbitral tribunal.

When defining the power of tribunal to order an interim measure, important is the law applicable in
the place of arbitral proceedings and an arbitration agreement entered into by and between the parties.

As already mentioned it was believed in international arbitration practice for quite a long period, that
arbitral tribunal was not entitled to order an interim measure, or this power was limited and was the sole
prerogative of the court of law.'” This approach served the public law purposes,'® for private institution
(Arbitration) not to restrict the interests of the parties in the dispute without sound grounds. However,
according to current regulation the majority of legal systems give preference to the authority to order
interim measures. Some authors believe, that Arbitral Tribunal is the best "forum" to define the necessity of
ordering interim measures, also whether which measure will be reasonable for the case concerned.'” This
opinion is based on the situation, that dispute reviewing tribunal is aware of case materials, is in the
position to assess the prospective of meeting the claim and make a relevant decision.

3.2. Powers of Arbitral Tribunal According to Georgian Law

As regards the Law of Georgia on Arbitration, being influenced by UNCITRAL Model Law, it
2 In 2015 certain

amendments were made to the Law of Georgia on Arbitration. These amendments were conditioned by "the

explicitly admits the authority of arbitral tribunal to order an interim measure

incompatibility of certain provisions of the Law of Georgia with UNCITRAL Model Law on International

. . . . . . 21
Commercial Arbitration, also a number of deficiencies and translation errors".” The amendments also

Y Binder P.M., Comments on the Law of Georgia on Arbitration, Georgian Law Review, Ne10/2007-2/3, 2007, 182-
202 (in Georgian); Tkemaladze S., Public Order as Grounds for Cancellation of an Award or Refusal to its
Recognition-Enforcement (Short Overview of Georgian Practice), Georgian Business Law Review, No2, Thilisi,
2013, 14-15 (in Georgian).

5 Law of Georgia on Arbitration, 02.07.2009, Legislative Herald of Georgia, Article 17, 23.

' UNCITRAL Model Law, Articles 17, 17 J.

Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law

International, 2003, 588.

Blackarby N., Partasides C., with Redfern A., and Hunter M., Redfern and Hunter on International Arbitration,

Oxford edition, 2015, 445.

Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law

International, 2003, 588.

2 Binder P.M, Comments on the Law of Georgia on Arbitration, Georgian Law Review, Ne10/2007-2/3, 2007, 192
(in Georgian).

' Explanatory Note on Amendment of the Law of Georgia on Arbitration.
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covered interim measures in arbitration and their recognition and enforcement™. Before the amendments,
as per Article 17 "Against an application of a party, the tribunal shall order the party to undertake the action
envisaged by an interim measure through its written award, within a reasonable period of time." After the
amendment the following stipulation was appeared in the Law: "Based on an application of a party the
tribunal is authorized, to oblige a party through its written award, within a reasonable period of time."
According to the explanations of the authors of draft amendments, the according to initial version of this
article the tribunal was required to order an interim measure. As a result of the amendments, after adding
the following wording to the article: "the tribunal is authorized" now the tribunal is not required but rather
entitled to order an interim measure.”” Based on both initial and amended versions of the Law of Georgia
on Arbitration it can be explicitly said, that Georgian legislation recognises the authority of tribunal to
order interim measures in arbitral proceedings, what is fully compatible with international standards.

As per Article 17.1 of the Law of Georgia on Arbitration " Unless otherwise provided for by an
arbitration agreement, before the commencement of arbitral proceedings or at any time during such
proceedings but before an arbitration award is made, a party may request the tribunal to grant an interim
measure." Based on this stipulation, a motion of a party on ordering an interim measure may contradict the
arbitration agreement, meaning that the parties are entitled to exclude interim measures in arbitration
proceedings by their arbitration agreement both before and after the commencement of the arbitral
proceedings.”* The UNCITRAL Model Law® also provides for granting this power to the parties and, in
general, this approach is commonly acknowledged in international arbitration.”® Granting such right to the
parties stems from the fundamental principle of arbitration, under which principle the arbitration
proceedings are based on party autonomy. An agreement entered into by and between the parties may not
directly preclude tribunal from ordering interim measures; however, if parties agreed upon such arbitration
rules, which prohibit the application of interim measures, the authority of tribunal may be excluded in this
way as well.

4. Competence of Court in Ordering Interim Measures
4.1. Competence of Court in International Practice

It is explicitly recognised in international practice, that courts of law are duly competent to order
interim measures in arbitration proceedings.”” This option is the exemption, when the court of law may
intervene in arbitration proceedings.”® This authority of the court of law is recognized and confirmed on the
basis of Article 17 (j) of the Model Law. This approach of the Model Law is substantially upheld by
domestic legislations worldwide. For example, according to Swiss Law on International Private Law, both
tribunal and the court are competent to order interim measures”’. The UK Arbitration Act recognises the
power of the court to order interim measures only in the case of existence of certain preconditions, when
there is an urgency or tribunal is not in the position to duly secure thr claim.*

2 Ibid.
> Ibid.
2 Segesser G., Kurth Ch., Interim Measure, International Arbitration in Switzerland, A Handbook for Practitioners,
Edited by Kaufinann-Kohler G.,. Stucki B, 2004, 71.
UNCITRAL Model Law, Article 17; Roth M., Commentary on the UNCITRAL Modal Law, Practitioner’s
Handbook on International Commercial Arbitration, Edited by Weigand F. B., 2" ed., Oxford University Press,
2010, 1032.
Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law
International, 2003, 588.
e Born G.B., International Arbitration: Law and Practice, 2012, 213.
Ibid.
»  Swiss Law on Private Law, Articles 183 and 185.
" See: UK Arbitration Act, 1996, para. 44.
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4.2. Competence of Georgian Courts

According to Article 23 of the Law of Georgia on Arbitration a party to arbitral proceedings is entitled
to apply to the court for an interim measure. The regulation of the Arbitration Law is based on Article 17 (j) of
Model Law, which recognises similar authority of the court. According to Article 356'® of the Civil Code of
Georgia "When there is an arbitration agreement between the parties, the court has the power to order an
interim measure with regard to an arbitration action on the basis of claimant's application."

Under Georgian law the competent court for ordering an interim measure in arbitral proceedings is the
Court of Appeals.”’ When granting an interim measure the Court is guided by the Code of Civil Procedure of
Georgia and exercises all the powers, delegated thereon by Procedure Code, except for certain exemptions,
which cannot be linked with arbitral proceedings.32 Consequently, the court is empowered to grant interim
measures prescribed by the Code of Civil Procedure and not the Law of Georgia on Arbitration.

The amendments made to the Law of Georgia on Arbitration in 2015 covered Article 23 as well, which
provides for the authority of the court with regard to interim measures in arbitration. Before the amendments
the Law excluded the authority of the court to rely on Article 192 of the Code of Civil Procedure of Georgia
and order an interim measure before filing an arbitration claim (preliminary order (pre-interim measure)).
After the amendments this restriction was revoked and the court was granted with the right to grant interim
measures before filing arbitration claim as well, based on application of a party.33 Preliminary interim
measure is an important institute, as the impossibility of granting interim measures before filing an arbitration
claim may turn particularly detrimental for a party. If the court grants an interim measure in arbitration court,
the claimant is required to file an arbitration claim within a period of 10 days, otherwise the court will revoke
the interim measure under Article 192.2 of the Code of Civil procedure on its own initiative or on the basis of
a motion of the defendant party.

When granting an interim measure the court verifies the validity of the arbitration agreement based on
Article 356" of the Code of Civil Procedure of Georgia. In one of its cases the Kutaisi Court of Appeals
refused granting an interim measure because there existed no valid arbitration agreement between the parties
despite the fact, that arbitral proceedings were already pending at the London Court of International
Arbitration with regard to the claim concerned.*

The mention should as well be made of the stipulation of the Georgian Arbitration Law, under which
stipulation the court enjoys same powers with regard to interim measures in arbitration proceedings as it has
with regard to interim measures in judicial proceedings, regardless of the venue of arbitration. This provision
means that Georgian courts apply the provisions of Article 23 of the Law of Georgia on Arbitration with
regard to interim measure in arbitration not only when the venue of arbitration is on the territory of Georgia,
but also when arbitral proceedings are conducted outside Georgia.>> Such regulation is fully compatible with
contemporary international arbitration trends.”® According to this regulation, when the venue of arbitral
proceedings is, say, in France, and the assets of the respondent are located in Georgia, the claimant party is
entitled to file a motion with the Georgian court and request freezing orders with regard to these assets, which
assets will then become subject to foreclosure. This, of course, enhances the efficiency of arbitral proceedings.
On 29 July, 2014 the Kutaisi Court of Appeals made a case-law ruling, when an interim measure was granted

31
32

See: Law of Georgia on Arbitration, 02.07.2009, Legislative Herald of Georgia, Article 2.1(a); 23.

See: Law of Georgia on Arbitration, 02.07.2009, Legislative Herald of Georgia, Article 23.3; Civil Procedure
Code of Georgia, 14.11.1997, Legislative Herald of Georgia, Article 356'% .2, according to which the court is
guided by Chapter XXIII of the Code of Civil Procedure of Georgia, excluding Article 198.2 (f) and (i), according
to which subparagraphs an interim measure may constitute suspension of a disputed act of central authority, local
self-government authority, organization or official or suspension of the enforcement of an enforcement writ in
cases initiated on the basis of the Law of Georgia on Relationships Originating from Using Dwelling Area or with
regard to which an application is filed on renewal of case proceedings.

Explanatory Note on Draft Law of Georgia on Amendment of the Law of Georgia on Arbitration.

** See: Ruling of the Kutaisi Court of Appeals in case No2/B-1085-2016, dated 16.11.2016.

* Ruling of the Supreme Court of Georgia in the Case NeAS-538-511-2013, dated 03.07.2013.

% Born G.B., International Arbitration: Law and Practice, 2012, 213.
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and freezing order was laid on the ship, owned by the respondent. The main dispute was reviewed by the
London Maritime Arbitrators Association (LMAA).*” The award of arbitral tribunal became subject to
recognition-enforcement on the territory of Georgia on the basis of the Ruling of the Supreme Court of
Georgia, dated 9 July, 2014.%® After this award the Georgian courts made more than one decision on granting
interim measures in disputes, which were tried on merits outside Georgia.”’

Furthermore, the account should as well be taken of the fact, that when establishing its right to order an
interim measure, the Georgian court refers both to Article 23 of the Law of Georgia on Arbitration and Article
20 of the Law of Georgia on International Private Law, under which Article the Georgian courts are
competent to order interim measures when the measures concerned are to be enforced in Georgia or when
Georgian courts have international jurisdiction. It should as well be mentioned that insofar as the Arbitration
Law is a special law with regard to arbitral proceedings and provides for the competence of the court of law,
there is no need for the court to apply the provisions of the Law on International Private law.

Law of Georgia on Arbitration does not stipulate whether the parties are entitled to exclude the power
of the court with regard to provisional measures by virtue of an arbitration agreement. According to
international sources such power of the parties is recognized,”” however such agreement may become
unenforceable under certain preconditions.*’ Georgian arbitration practice should develop in this direction as
well - if the law empowers parties to exclude ordering interim measures in arbitration by an arbitral tribunal it
is reasonable for similar option to exist with regard to the court of law with due consideration of the
international practice.

5. Efficiency Analysis of Interim Measures Ordered by Arbitral Tribunal
and Court of Law

Whereas the competence of arbitral tribunal to order an interim measure is not exclusive® and an
interim measure can be ordered both by tribunal and the court of law, there definitely is some competition
between them - the interim measure, ordered by which of these authorities is more expedient and
efficient.”® Both authorities have inherent beneficial and negative impacts. A party should make choice
between them on an case-by-case basis, however it is possible to pre-define some general characteristics:

5.1. Enforcement of an Interim Measure

According to general principle an arbitral tribunal is not entitled for an interim measure ordered
thereby to be directly enforced without its recognition-enforcement by the court.** Enforcement power is
the competence of the court.*” Similar regulation is provided for by the UNCITRAL Model Law*® and
Swiss legislation'’. And when an interim measure in arbitration is ordered by court, the court itself is
entitled to issue an enforcement writ.

7 Ruling of the Kutaisi Court of Appeals in the Case Ne2/B-674-2013, dated 29.07.2013.

* " Ruling of the Supreme Court of Georgia in the Case NeA-544-Sh-17-2014, dated 09.07.2014.

* Ruling of the Kutaisi Court of Appeals in the Case Ne2B-985, dated 09.10.2017.

:(1) Born G.B., International Commercial Arbitration, Vol. II, 2009, 2051.
Ibid.

2 Born G.B., International Commercial Arbitration, Vol. I1, 2009, 2051.

¥ Moses M.L., The Principles and Practice of International Commercial Arbitration, ond ed., 2012, 106.

*  Born G.B., International Arbitration: Law and Practice, 2012, 206.

* Born G.B., International Commercial Arbitration, Vol. I1, 2009, 2066.

% Roth M., Commentary on the UNCITRAL Model Law, Practitioner’s Handbook on International Commercial
Arbitration, Edited by Weigand F. B., 2" ed., Oxford University Press, 2010, 1042.

*7 Swiss Law on International Private Law, Article 183.2.
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5.2. Term for Granting an Interim Measure

When ordering an interim measure it is important for the interim measure to be enforced as promptly
as practicable, as each day is of paramount importance in this case. According to the Law of Georgia on
Arbitration the arbitral tribunal is required to make an award within a ~reasonable period of time~."* Whet-
her which period of time is ~reasonable~ can be determined by an arbitration agreement, rules of procedure
of dispute-reviewing tribunal or/and arbitration practice. For example, pursuant to arbitration rules of the
Tbilisi Arbitration Chamber (TBAC) an award on ordering an interim measure is made within a period of 3
days,* and as per arbitration rules of the Dispute Resolution Centre (DRC) - "as promptly as practicable".
However, the court is required to make a decision within 24 hours.”' Furthermore, an award of a tribunal on
ordering an interim measure is subject to recognition-enforcement by the Court of Appeals,52 which deli-
vers a ruling on recognition-enforcement of tribunal's award within a period of 10 days.53 Furthermore, in
cases, when an interim measure, ordered by tribunal is subject to recognition-enforcement in other country,
it may take the party longer to attain the desired goal. Hence, when a claimant directly applies to the court
for an interim measure, the desired goal may be attained quicker.

5.3. Costs for Granting an Interim Measure

Arbitral proceedings are associated with considerable expenses, like fee for filing an arbitration
claim, arbitrator's fee, expenses for legal services and arbitration fee for ordering an interim measure in
arbitration. The Law of Georgia on Arbitration says nothing about the expenses of ordering an interim
measure, this issue is regulated by arbitration rules of the Arbitration Institute.’* Along with these expenses
a party has to pay the state duty as well when requesting the recognition-enforcement of the interim
measure.” Based on the foregoing, it is reasonable for the party to take account of this matter as well.

5.4. Ordering an Interim Measure against Third Persons

Generally, a tribunal award is binding only for the parties to arbitration agreement.’® Consequently,
the tribunal is entitled to order interim measures only against the parties to arbitral proceedings.”’ For in-
stance, if an interim measure is ordered against bank accounts, the bank is not liable to enforce tribunal
award until the court recognises/enforces it ** whilst the court ruling is binding for everybody;” furthermo-
re, the court is entitled to order interim measures against third persons as well and oblige or prohibit them

to perform a certain action.

5.5. Ordering a Preliminary Order

% Lawof Georgia on Arbitration, 02.07.2009, Legislative Herald of Georgia, Article 17.2.

# See: The Arbitration Rules of the Tbilisi Arbitration Chamber, Article 6.4.(2).

**" See: Arbitration Rules of Dispute Resolution Centre, Article 32.2.

' See: Civil Procedure Code of Georgia, 14.11.1997, Legislative Herald of Georgia, Article]193.

> See: Law of Georgia on Arbitration, Article 21; Civil Procedure Code of Georgia, 14.11.1997, Legislative Herald
of Georgia, Article 356'%.

> See: Civil Procedure Code of Georgia, 14.11.1997, Legislative Herald of Georgia, Article, Article 356'°.

> See: Rules of Procedure of the Tbilisi Arbitration Institute, Appendix Nel, Article 2.3.

* Civil Procedure Code of Georgia, 14.11.1997, Legislative Herald of Georgia, Article 39.1(e").

% Born G.B., International Arbitration: Law and Practice, 2012, 206.

" Born G.B., International Commercial Arbitration, Vol. II, 2009, 1965.

% Abascal J.M., The Art of Interim Measure, ICCA Congress Series N 13, General editor Berg A. J., 2006, 758.

% Civil Procedure Code of Georgia, 14.11.1997, Legislative Herald of Georgia, Article, Article 10.

% Civil Procedure Code of Georgia, 14.11.1997, Legislative Herald of Georgia, Article, Article 198.2(d).
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According to judgments, offered in international literature, it is acknowledged that arbitral tribunal is
devoid of possibility to order an interim measure until it is fully staffed.®’ This opinion particularly concerns
ad hoc tribunals, that are set up for trial of specific cases and are not institutional bodies. However, the inter-
national arbitration institutes have developed special regulations to remove this gap, known as 'Emergency
Arbitration'.*> The number of applications to this institution is increasing year-on-year basis. For instance, in
2017 the parties applied to arbitral tribunal of International Chamber of Commerce 21 times, requesting
'Emergency Arbitration'® and thrice to Swedish Chamber of Commerce. **

In this regard, the Georgian law, Article 17 of the Law on Arbitration allows for a tribunal to order an
interim measure before the commencement of arbitral proceedings or at any stage thereof.*” E. g. according to
Arbitration Rules of the Tbilisi Arbitration Institute, review of applications for interim measures and making
awards is the exclusive competence of the TAI chairperson; consequently there is no need for the existence of
specific dispute reviewing tribunal. As regards the court, as already mentioned after the amendments of 2015
it is entitled to rely on Article 192 of the Code of Civil Procedure of Georgia and order a preliminary order.
Hence, it can be said with this regard that both authorities are rather efficient and flexible.

In Georgian reality when a party applies to the Arbitration for an interim measure, it has to spend doub-
le time and resources. Consequently, application to the court is more beneficial. It was voiced in Georgian li-
terature, that an interim measure, ordered by tribunal is not efficient.®® It is admitted in international literature
as well, that in arbitral proceedings, an interim measure ordered by court in more efficient and expedient mean
of attainment of desired goal, that that of a tribunal.®” However, there is also a dissenting opinion.”® Domestic
laws of various countries also give preference to the court of law. E.g. in Belgium, enforcement of an interim
measure, ordered by court is considered to be easielr,69 in China - more expedient,7o while it is believed to be
more efficient in France,”" like in Gerrnany72. However, the situation is quite contrary in Austria and an inte-
rim measure, ordered by a tribunal is believed to be more ~convenient~."*

Based on the foregoing the party is supposed to assess risks, associated with an interim measure in ar-
bitration on a case-by-case basis and make a decision, whether to which authority to apply with for an interim
measure.

Born G.B., International Commercial Arbitration, Vol. II, 2009, 1970; Liebscher C., Commentary on Austrian
Arbitration Law, Practitioner’s Handbook on International Commercial Arbitration Edited by Weigand F. B., 2™
ed., Oxford University Press, 2010, 146.

Born G.B., International Arbitration: Law and Practice, 2012, 207; ICC Rules of Arbitration (enforced on 1% of
January, 2012), Article 29.
<www.iccwbo.org/media-wall/news-speeches/icc-announces-2017-figures-confirming-global-reach-leading-
position-complex-high-value-disputes/>.

<http://www.sccinstitute.com/statistics/>.

Law of Georgia on Arbitration, 02.07.2009, Legislative Herald of Georgia, Article 17.

Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tbilisi, 2011, 142.

7 Born G.B., International Commercial Arbitration, Vol. II, 2009, 2049.

88 Abascal JM., The Art of Interim Measure, ICCA Congress Series N 13, General Editor Berg A. J., 2006, 585-
575.

Houtte H.V., Commentary on Belgium Arbitration Law, Practitioner’s Handbook on International Commercial
Arbitration, Edited by Frank-Bernd Weigand, 2nd ed., Oxford University Press, 2010, 208.

Ibid, Moser M.J., Choong J., Commentary on China and Hong-Kong Arbitration Law, 208.

Ibid, Gaillard E., Commentary on France Arbitration Law, 449.

Houtte H.V., Commentary on Belgium Arbitration Law, Practitioner’s Handbook on International Commercial
Arbitration Edited by Weigand F. B., 2" ed., Oxford University Press, 2010, 510.

Ibid, Liebscher C., Commentary on Austrian Arbitration Law, 145.
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65
66

69
70
71

72

73

205



6. Conclusion

Contemporary arbitration law recognises the competence of both the arbitral tribunal and court of
law in ordering interim measures. However, as already mentioned, there are certain exemptions. Further-
more, the parties are fully entitled to exclude the power of either the tribunal or the court of law to order an
interim measure during the resolution of a dispute. It should be mentioned, that in this regard the Georgian
law is fully compatible with international approaches and Georgian judicial practice has taken up the cor-
rect rout of developing.

The fact, that there is a certain competition between tribunal and court of law in ordering interim me-
asures in arbitration, gives parties wider option to apply to the institute, whose interim measure will be mo-
re efficient and ensure the attainment of set goal.
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dggbgds Lo gmomgdsl, dom dgbobgd (36mdgdal go3M(39mmgdsd 3o dgbadmms dbsmgms 068 gmgblbs
5 ©30L EdMNYmM369dmng dmgagzemgdsl bagmmbyg dguJdbsl. dbsmgd dgmasnol 3Gm3gLbda, be-
Fo6mgdobedgdm, dgndmagds gs537ma36mb obgma 0bgm@dszns, MmImol gobogsMmgdol nbdg-
b0z 96 94690m@s LB 0adsGnbs(300Ld M9 Mg3nEoonmo Dosbal dndolb godm. sbgmo nbgme-
da(300 dgndmads 9393d060090mEglb BbodosnEo RgebdMmgmmdol damdsmgmdslb o6 (39em3gnm
(36m3M9d0Lgym bodombb.g

0&0bGgd0bomgol 3Mbgowgbznsmy@mmds dgmos(30580 bdnfow anmobbdmdl dnfMoasdomo
3609d369mmdom, 3gnsznobs o LadsMmmal 8dndy YMHmngMmmdsl. dgmnszonl dmbsbamggdo
390005(300L gobabomaggb LadsGmmabasb ,dmbyzg@om” LygMmm s oMo gL sbg oMab.
0913(39, 3905305 LEYMOE 36 M0l 356mMbabgsb sdmMgdmmoa. dgmns(300b 3Mm(39L0L dgogan
dgmabb3dgdol dgbobgd ©m3m3g6@ns, MmM3gmoag dgndmagds sbEYYMmEaL bobsdstmmm Bgboo.
39803, 3905308, GMIgmoi Lodgosizom ImMnggdoom ggMm LEYmMEYds, dgodmagds Labedsm-
omm asbbomgznm Rsbs(33mmaL. LEMMgE 83 ML yzgmady 8d3oMss Bobssmdmgamds Ladsm-
»dmbs ©d 390005(300L ML, HoEash JoBmnmaLagMmgdol 3GM(39L0L JoMENBsT NG Mofmgdy-
mgdss dbaMol gmads yzgmes 360d369mmzsb 3 303909 gdsdy, Moms 338303l dbamals
Lodstmmg, Mmdgmoi Imo3o3L d0oMgdol o6 Lbgs asbzbowgdgdl, Mmdmgdaz dgwoszonb
36m39bdn 6085Q036Qo.10

BoGodgocmn b., 3go0s300L gongzob Mganmomgdalb gofmamgdo s gomngab bEebosGGom dmggol sc-
qbsGgd0, ,badsMmmol Fm@bama®, 2016, Nel, 35.

8 Alfini J., Press B.S., Stulberg B.J., Mediation Theory and Practice, 30 ed., LexisNexis, 2013, 206-207.

®  Riskins L.L.,Westbrook E.J., Guthrie C., Reuben C.R., Robbennolt K.J., Welsh A.N., Dispute Resolution and
Lawyers, 4h ed., West Academic Publishing, 2009, 482.
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39005(300b YbogozaMgdama s4do0 (Uniform Mediation Act) 3obbobemg@agl, Gm3 0bgmmds-
300b a5(3930L mogabygmgdobs s dmbs3gdms osmdal dmmbmgbs s33sgmBamgdyymos do-
dob, Bm(ze 3bdMggdds 03056, BB doom FngM gs3bgmoma 3MbPnEgb(3nsmYYMo nbgmmMdszns go-
8myg6g3amo o6 046935 LobeBsGmmmBo 96 bbgs BoBmgdsda.’”

3Mbg0gb30smmmdal 3M0b(3030L o330 aomdsfmmgdgmos 03 dgdmbggszeda, Mm(ze
boggmbyg 9436908 bogomm Bgbfngl, ds3d30L M30Mo@ gl 0b&gmMgbgdl 56 o9 3mbgowgbznswmyy-
60 06g3m™Is(300L 3oMFgmo3690mmds bogMmbol J39d 0y9698L 500580560L BobaNEA s BLogm-
mmaon@ bgmdgnbgdrmmdsl. badoMabdomm,3mbgowgbnsmafo 0bgm®mdsznal godygmsegbgds
3535 gdnmoas 35306, MmEgLyz 90badbymoa sm30mgdgmos dgnszab 3Gm(3gbol dgmgasw
800B gm0 3g0s6b3330b sebabmmgdma. '

MbLoGMomol 3mbLomoszool 53b360b13 (Uncitral Conciliation Rules) mobobdow, 3mbgowgb-
(3090l 3M06(3030L dgbemgs godstmomgdamos, o gb smomgdgmos s@sdnsbol ¥ob-
3B gmmdals dgbomhbgdobs o bogmbmol gssbambgbaw, sbggg 35306, MMz Igmos(zo-
ob 3®m(39Ld0 godmgmgbomons obsdommgdMmngn gmgdgb@gdab 3983390 Bogd&gdo.

3Mbx0©7b (300 NMHMBILmSL s 3ogdomgdam sMLgdmdl bggs@oymo sandgb@gda(s:

30M39mo s doMgmmo Bgbo bgdnb3ngMn Bgmasznal Loddgdg 39Mdm Jgbgzgmal gom-
amqddo 3o9mgMgdnmo 0bgm®mds300b 3Mbxramgbnsmn@mmdss. gb 6adbogl: 1) mocmmgymads
dbomMgd dgns(300L 3MM(39L30 56 0(30b gosdymagbs oYy sMs Jgmeg Aboc g3 3Mbyowgb(z0srmEn
0bgmM3s(300 Fg0o@MMmsb (gamms dbamgms dogH bgdssmomma dgdmbgggzabs); 2) oy 3mb-
R30EIb(30smNM0 0bxymMmds30s 353703600 dgos@mMmsb, dgmmg dbsmg 396 gonggdl o3 ob-
BmME3s(300b L3g(30G03 YA FnbssMmbL, nbggg MmamG (3 0bgm@Is30al 3033930 FboMnbogol M-
Rgdo @(36mdo, Mo go3mgbs dmobnbs 3odymagbgdemads 06gm™mds(3003 dgmeyg dbscnl bGMsd -
300b, bgz0b ImEogn(3060985Dy. 335Lmeb s393d065d00, Mmomgyma dbamg dgbadmms dwadngn
035335 (3mdalb Mgomno s 3m@gbzoyma dbbggM3ma gsbogl. gb oMol caucas-ob dgomeoom
Bomdmgdnmo dgmas30ob doMomsmn 3omamdbo. dbaMggdo s dom dmEolb dgmos@ma 3o,
036863056, B3 d00gdg6 sESLEME 0bgmgm@mBs (300l 3BM(39Ld0 8mbsBomgmdal doHmdom, Me-
»d 03mgmb ©a30L ImgzoMgdal 3 by, MMIgmbay dbomggda bsgymemo 30bbgdabmgal Romgmnsb

396mbog® aoobyzg@nmgdsc. 14

3. 3mbgoEgbndsmummdab 3Mab(3030b dadmbamgs LadsMmmggmmb dGMIals
3m©3gdLabs s bydsMmmggmmb dmsgmmdab awagbomgdal bLagndgzgmby

bogdomoggmmb 3mmdab 3megdbdn 3mmgd@on® dMmdom ©sgodg dgmoszonl 3Mm(3gLbdo
3Mbg0bogbznsmy@mdal Lsznmbo bmasmo sMab sMgammomgdamoa s gbgds dbmeme dg-
©oo@™AL. 3GMBob gmegdLob 48'-9 Bagbeol 85-9 316@&0b Bobgz0m, ©s30L dg@as@mEo gowm-
©gOMmOd 56 355370530mb 0bxm@mdsz0s o6 @M3Ndgb@o, MmIgmarz dobogol, Hmamm (s gl

Casandra F., Mediation’s Confidentiality Controversy, <http://www.dailyjournal.com/cle.cfm?shows=-
C:EDisplayArticle&VersionID=80&eid=872569&evid=1>, Bomamgdmmos: (396 335dg a. (Mgw.), Bgoonszonl
LodomommadMoga Mgammomgdal 3gMmb3gd&ozgdo bogetmgagmmdn, oby ©og0b sm@gMbs@o-mma
30056y39@&0b gfmzbama (396@60, »d., 2013, 24.

Directive 2008/52/EC of the European Parliament and of the Council, 21.03.2008, on Certain Aspects of
Mediation in Civil and Commercial Matters, 8ocnmgdymosi39M330dy a&. (Mgwe.), dgooszoob
LodomomadMoga Mgagnmamgdol 3gab3gd&ozgdo Ladofmggemmdn, by @sogolb smEgMmbsGogema
39056y398)0b gHmzgbamo (396860, 3., 2013, 27.

Uncitral Conciliation Rules.

Cooley W.J., Defining the Ethical Limits of Acceptable Deception in Mediation, Pepperdine Dispute Resolution
Law Journal, Vol.4, 2004, 264-265.
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390005@™MM0bm3zal, aobws (36mdomoa. Lagmmobbdms s ModMmeg jombgaol Bndsbl sRgbL, s brog-
35, MmEgbs sbgm 0bxm®mds30olb b MINdgb@L gos3ygma3bgdl megsow dbsmyg, odbaddgdgmn
o6 ©obogddgdmmo. Mmam@z B0bs3gdatg 65dMmIdn omnbadbs, ,Lodomzgmmb mGasbam
396mbdn ,Lodommggmmb dHmal 3mgdLda” (33momagdol dg@obol Jgbobgd® LojoGmggmmb
megobymo  396mbob (12 0360bo 2013 6. Ne729-1IL) 330mEs335cm 2013 Bemob 25 bmgddgmb
domgdamo  0gbs LodoMmzggmmb  dmoegmmdal  owagbomgds Ne301 ,3mmgd@&ono  ©sogal
d93500bb3gdgma 3MmM(390099Mgd00 3obbomzalbs s goabygzg@nb Bgbob od@3o3gdal dgbobgd”,
Mm3gembog 3MmM30b 3megdbob bogndzgmbdg s dab dgbodsedabsw 3mMb3MgG Mmoo Mbws dmgbgl-
0398065 3mmgd@onco ©s30b 390530000 3o0obY39ELMEb ©s35330Mgdma bszombgda. bad-
Babomm, Mbos nmgdgel, Mm3 3963 bnbodwmgdsmy emagbomgdsdn 3bzmgdom 3mbgowgbsns-
O™l bs3ocmbolb sdm3baMoeg Mgammamgdsl. ewagbomagdol 39-7 dqbmol 3gmmg 316480l
»©" J39316480b 05b65b3o, 3MmgdGon® ©sg35dg ebndbymn gmnsGmMn 3omEgdmmoas o6 ao-
039 a36mb ob/@s o6 g98maygbmb 3m3gMzommo o6 Ladbabymgmdmoago bsoydmmgdal dg3(339-
mo 36 Lbgogzemo 3mbgomgbznomufn abgm@m-3s(30s, MMImal LogsMmmdsi dgdonoyymas
dmddgmon 3obmb3mgdmmdom s Mm3gmoa(y dobmgol (36mdomo asbs dgmassnol gobbme(3ogmg-
35bmb s 3ogdnfgdom. dgbodadabom, o@agbomgdsd dMmM3ol 3mmgdLol RobsbgMabasb asb-
bbgeggdom, ©335@gdom Bgd8mo@ebs 3m3gMiogmo o6 badbabymgdmngo booydmmgdol o6
bbgoggemn 3mbgnEgbznsmydn nbgmmdszoob dg3(339mo Logombo, Momsi 303 YRO™ dyb-
M3560 gobes 3MbgromybznsmnMmmdol 3Mb3030L GofMamgdo. bgdmombadbymoa 3bofmo o
000430b s@bEmgdol oyd399mgdomgdgma bm@dgdal s@Mbgdmds bomdmdmadl dgdwmga Ladsm-
nmgdMog 3Mmdmadqdlb: 1) mbos go3M(39mogb o9y 80 03039 3omEgdmmgds AbaMggddy; 2) Mo
bobob 0bgm®mIs(300L gobogsMmgds dgndmas 3gens@m@l; 3) Medmgbsmss msgem dgLnsGmma
(3790 030b Bmbbg, Hm3 FbomggdlL 396mbom 3nMmEsdnm o6 gbmMgdsm dgansool 3Gm39L-
do B0mgdymo 0bgmMdsz00lb go87mo3698s; 4) sMbgdmmo Mgammomgds o6 o3bmdl 3sbybab-
3398mmdsl 3mbgngb30omm@mmdalb o330L gomEgdmadol aMmggzabmgal; 5) s@bgdamo
39bmb3gdmmdom 53myy(3bmdos, Mo 35000 gMdgmgds 3MbygnEgbznsmymmdol o330l goem-
©qdmgds. ob 3M39eEgds dbmemme 3Gm39L0L Jodnbamgmdabsl me Babo abEYmgdal 343~
©935(3; 6) 396mb3gdmmds oM aobdsMmEogl, Mol dma(zo3Lb dgns(znol 3Gm(39L0. 3mbgawgb(sns-
@mdab ©s(330L Bgbo dmg3g0gdL 3g0s(300L LogMom bgbogddg o 6gdabdogm 3m3bogsso-
0Dy, MLz SbMM(309mgdgb Ibomggda/bomdmdswagbmagdo Jgmns@mmmsb; 7) o) ogal 8ndstm
5MbgomdL domamn LagsMmm 0bGgMgbo, 30b YMMngMmmMSL dgmnsbmab, 3Mm(3gLbol nbGgMgbowsb
358m3nbstg Mbws dggdbmmomo o ofs bomggdL/Bsmdmdaangbmgdl dgmnsbmab YMmomngm-
0mds 390005@MMb dgoobbdgdolb/3mblymE@ ool gogmoal gocgdg; 8) oy dGmdoma @sogol
boabnEsb go8mdwnbamg Absmglb/dbamggdl BmmbBgsm 85bsdy 30Mgdab (Mo@osma o9 Gabo -
60) dgbobgd 0bgm@madsz00l go(33ms, Modgbow Mbos 3Jmbogo gmgds 83 3gbodg 30gdl dm-
000bmzgmb 3Mm(39L0L boBommdMng ob LB obMMZs; 9) 3M(39mEYds MY Md 3Mbyngb(30-
SMmdob ©d(330L gomEgdymmads 03 30693dg, HMBmgdobmgabs3badboby@mgdmazn gomgdy-
930056 35dmd@nbsty (36mdnemn bgds dgmnsznnlb 3Mm35L0Lb PM™ML gosbogdymo nbgmmds-
(309, 308503, 39005&mMab 136537367, LGsgomma, LodnbabGHML M6s3dMMIgma, 3o E0-
300 La3oMMEOb 3mnbo ol JogobBEabG s 5.3; 10) 3g8mbzgg39d0, MMIgmms EsEamds gsdm-
0b393L dg0s@mMal 3ngf 3mMbgomgbznommEmmdall 3omEgdnmgdol oMmmggzalb NEmgdal do-

Boggdal, Mol dgmgasms(3 3g0s@m@lb 9469ds mumgds,asd8mbaomgl 3Gmznmsdnmada, Rzgbg-
35 30b3gL LobadsMommao. sbgm dgdmbgggel dgadmads BamMdmawagbogl Lobbmal badsMomal

3mqdLom gom3zomabbabgdmmoa obsdommal 60d6gdal 5s®Lgdmdal dgbabgd nbgm@mIamgdals be-
Fomgds,mo(3 3960 qdL 3MbiGmg@ e dbomgl Logomayom Basbl. LojoMmggmmb badmdsmsm
LadMmgbm 3mEgdbob 141-g dabemoal " 3964&0b Mebsbdsw, 3mbdgr oM (39Mo dgdmbgggsado
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o6 dgadmads g98mdobgdam s sz0mbym 0dbglb dgmas@mma abgom go6gdmgdgdmsb ©s3o330-
9600, HmamMmgdos dobmgol (36mdommo gobws LsdbabyMgdMagodmgsmgmdal 33[)6‘3@360[)0[).15
Lodmgomoagm badmmgbm 3mogdbob 141-g dgbmoal ,©“ 30bdGo0 o 0035mabBbgdl nbgo gofg-
dmgdgdl, EmMIgmms aamdnl Mmbs dgbadmgdgmoas dgmos@mEnlb 3mbdal LB sG Lo ©s-
3000b35 (gb gndemgds aymb obgmn 0bxm®mdsz0s, HMmBmal 3093yma36q9dmmds Mgoma®m basbl
30094gbgdl LobgmdBogm, sanmmdMngn Mmz0m3dsMmzgmmdol o6 396dm Ladsmmmolb Lydogd-
&0b 06@9MqLgdlL). 3oModom, FgEns@mMa aomsbadMgdmmoas 08 30Mgdmab, MmAmgdo(y o6 dqnd-
mgds a0dmdobgdmm s szombam 04696 3mbIgm. 11) oy Bbomggdo 396 39oobbdwbagb, mbwo
39mboglb o9 96 ©ogol 3g0s@m@L dgbmymmgs, o6 3obsbmM30gmmb gMo-gMon dbamal Bom-
dmBoggbmmmds babadsMommm 3Gm39Ldo;

b3y dgz0mbggddg 3obybal gobozgdae, Ggmgzeb@nmns gsbzobomma, dgmscgdom-
LadsmmmgdMogo dgmmeal godmygbgdom, 019y MmamE MgammomEgds obsbgmgdmmo bsjombo
DEb™ J3946960L 3obmbIgdmmdao.

3.1. 3mbgnEgbznsmuAmdalb Mganmnmgds 3376030l dggMmgdam 3§>§9ddn

5396030b dggMmgdaem 38989330 2001 Bgmb 3@ gdol LodsGommal mbogazsznsdy dm-
dmdogg 9Mmzbymo 3mbyg@gbznol Byzmgdds (NCCUSL) 8onmgl 3gmnszoab gbogaznmgdamo
5d@&0, ®m3gmo(s 93gM030L d3MIdGMS Sbm(z05(3003 2002 Byl Hgbmeyz00m dmabmbs, bmmm
(330 gdqd0, GM3magdos LogMmsdmGabm 3m3gMome dgoosznsb dggbgdmes, 2003 Ggemb
NCCUSL-3s d90393ds3s.89005(300L mbogozomgdyma sg@ongm 4-(e00sbo 3mdsmdab dgmagan, Me-
do(s hoommgdn 043bgb @30l 3ooby39@ 0L bzgmmda dmmgabyg 333mg356gda, 3Msgdonzmbagda,
0@ob@gdo, Moms NCCUSL-obs s 3390030l s@3mzs@ms sbmnsnol bgmddmgsebgmmdoom
dggddbomagm gbogazafmgdamoa 396mbo dgmasool (3omzgam bLogombdyg, asbbsgyommgdoo —
3Mbx0@gb30smammdal Bndsmmymadoom. 3gmnsznnlb 3Gm39Ld0 gMmbAOggmmds doMomsmawm
3563060mdgdmmo s Babamoabgdamos Ibamggdabs s Jgos@mEal dmmmmaboc, Gm3 dsm dm-
ol s6bgdmmo 3m3nbogoz0904b69ds 3MbgnEabznomyMa. 3Megd@n mman/yzgms 3Go@ab 3o-
bmb3gdgmads sensms dgmns300b 3Mm39L30 3MbBNYB(30sEYMMal o330l > (30egdemds.-
998 g00L Ld356MbIgdmmm MEMasbmd 250-bg dg@n Privilege LGsGGgdo Bonmm. 3o gd0lL bo-
bg306M3s donmm abgmo LGs@mE o, Mmmgdos Dmasms® sMganmnmgdobgb dgmas3nol gobbme-
(309mgdsL, dgmg bobggomds 3o 356mbgdn, MHmImgdnz Jdbowbgb dgos(300L 3MMaMsdgdl bo-
dommmal ombgdomo bs3ombgdobsmazalb, MmamEmgdoses ©obogdgds s 30530560L YYBmadgdo.
396mbol 938 MM 933 30dMgl, Hm3 dgmos@mmgdo 360336gmmzgbow Bymdgb bgmb anmbmgg-
mmdsl, 06gxmEMBs(300L sMoGMMBom® o(330L, IbaMgoms dogHm dgbgomadobs s M 3nEY-
dngdal Rodmyamndgdsl 03 Lsgombgdobsewdn, GmAmgdaz 3MMdmgds@mos. LEmMgo dgwns-
&mMo gbdomgds Ibamggdl, 0god®mb 3mbLE G JEonmon @s 3mdgdbmb dsm dmEal s@bgdamo
DQ0bbIMgdal smdmgbgmals 3MgsGonmo abgdo. 0bxmMds(300lb s ao33ms dombggemns dbm-
mmE 03 398mbzg35d0, o9y 3Mm3gbalb 8mbsbomgd a3al, M3 8gwnsz0nbsl gosbawgdmmo ob-
BMOI5300 o6 0db6gds dob Lobabssmdmgamm go3mygbgdmma dmdsgam Lobsdsmomm ob Lbgos
3(4)(*)63[)30.16

39005(300L Ybogaz0Ggdamo 5480l dgmmbyg dygbmal Bobgogom, dgboedsedaol 3Mmm3aLdy
3639905 358gan bobol badsMomgdmngn bm®mBgdo: 1) 3gns(308d0 8mbsboemg dbsGgl we-

LogoMoggmmb  Lodmdomogm  baddmigbm  gmegdbo, 8omgdamo:  14.11.1997, as3mdzg9969demo:
31.12.1997.

6 Riskins L.L., Westbrook E.J., Guthrie C., Reuben C.R., Robbennolt K.J., Welsh A.N., Dispute Resolution and
Lawyers, 4™ ed., West Academic Publishing, 2009, 484-485.
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mgds 593L 8gbady 0L >y 3@Mdommb dgmas00b 3GMm3gLdn omgdamoa 0bgm®mBs30al goboge-
mM3989; 2) Igos@mmb gmgds og3b, 3gbedg 3oL dmmbmgmb, bgdabdngMa 3m3xbogsznal do-
6o5MbOL 3MbRnEgb(30mYMa© (339, MMIgma(s aoygmgms dgmasool 3Gm39Ldn; 3) 3gbady
30Mb, GmIgmo ReMormmos dgmoszoob 3Mm3qLdn, g@mgds ofsb oo mgzelb s sbgzg
dmbobmgmb 6960b3ogH dgbedg oMb dgwosz00lb 3Gm(zgbda dob dog aobbmm(z0gmgdmmao 3m-
Fmbo3go300L gobogammgdabasb wo339; 4) 3830390 magds 96 0bgm®dsz0s, MmIgmoz oMab
bbgogzomom obadzgda, ob sbomo aomgdmagds MmBgmaz o6 300l megabo sMLom 3Mbgawgbsns-
60, 56 a5bmgds 089d39dmo 56 a3y dbmmme dgnsznal 3GMm(39Lbdn dabo godmyqbg-
b0l godm;

5d@&ob 3g-5 Igbmol dobgrgom, dg-4 Igbmom asMmsbGomgdymn 3Mngomgans 3Mm3gLob
356853mmdodn dgbadmgdgmos me3056 0dbalb d30mgdmmoa, o9y yzgmes bty asdmbe@egl mab-
bIMBSL 30dmbo3mnbolb ©edg9dobmab s 333d0Mgdaom. 1) oy 3gns@mMmabdfMngamgansdyg ool
0 J3sbmsb ©s3o3dnmgdmmo dgdmbggzes babgdg, Lagofm dgwns@mmol dogHm 83 3Mogomgansdy
@G0l 0dds. 2) o) 3gos300b dmbsboemyg 39Lsdg oMol Bngem gmabg Bmbmom gomazsmabobo-
bgdmm 3Mogomaganadyg Mool mgdobmabss s 3ogdomgdmmo s30mgds, 35306 LogoMms o3 ¢ 3o-
6ab3bgmal dog@ssomagdol 3300mE agadbomgds. 3omdg, HmIgmog gosbogsmmzgdl ob go-
bo(3bogdl dgmns(309d0 orgdyymn nbgmmdszonlb dgbobgd, Moz Bosbl oygbgdlb Lbgs oMb, o6
393M(39mEgds dgmabg dmbmom goMsbGoMgdmmo 3Mngomagans. 30y, MHmIgmog a6
0y9690L 3gm0s(300L, Moms @aggadmb, bzomb 86 Rsnbmlb ©sBsdomma 56 ogsmmL dndwnbs-
9 obadagymo, 36 3030 (39mEgds Jgmmby 3mbemam goMsbGomgdmmo 3Mogomgans.

39-6 3qbmob dobgwgom, Jgmmbg 3mbmom gomzamabbabgdama 3Gogomagos o6 g6 (3gm-
905 obgo 3MINbo3o300dg, MMIgema(s

1. Bomdmoaqbl dgmabbdgdmm 3@ 30(390mmgdolb o 8dsb 3batggda bgmdmbgtom ssb-
&06M959b;

2. Logamms Lodmasmgdabmgal o6 gozbogdymoas dgmnszalb nbgm Lybosdg,HMIgmoa(s
0005 36 306mbols Immbmzgbasmes godmbogsmms Lodmasmgdobomgal;

3. 3g0(303L 3ngemal ob gob(3bo0gdsl Lbgmmol sbsbgdal doygbgdal 56 domsmmdagn
56535yl dgbobgd;

4. 565300l aboggadsm, ©absdsnmoal Rowgbol d(30gmmdolb 56 ©obsdommob Rowg-
Bobogolb o6 d0d@nbamg @obsdoymal 86 3M0dabomy@o J370adol obogomsm ngbs gs6dbmsb go-
dmygbgdaemo;

5. 390935bgdm 0465 03 LohogHol o6 Ladhgmol EsLsLdNMgdma®, HMIgmoa(s SSLEY-
198000 56 YYoMymyEs d50005@MMNL sMogma 3 bogzogmb ob oMo 3gmombnboabogmgdsl;

6. 39m335bgdmm 0465 03 LoBogHab 86 LadRgmal EsLsLdMMgdms®, HMIgma(y SSLEY-
69000 56 oMymyEs 3gw0s300l dbaM0L, dgos300b Imbsboemyg dgbedg dbomal, BoM3mdsaqb-
mab oG9m0 3n® bogz0gmb 96 5Md390m0mboboabngfMgdsl;

7. 39m935bgdmmo 0465 03 LdkogFal o6 LaMRgmal sLsLLdNMgdmae, HMIgmos swab-
G900 ob Momymays hogzmab, aymg3zmmdsl, dogmggdsl, b gdbdmmagsnsl 3Gm39Ldo,
%580(3 353930 56 FmBoG0b (3300 bosggbGms Bsddmo, Gmam®(s Bbamg;'

96m36mo  IMmdomo  YHmngMommdgdol Lbodgm (dgdamdda - NLRB)'® 3o 3ombmb
(Macaluso)-b bobssmdogg

0396030b dg9Emgdmmo 3Go@gd0b 35366 mmdal Lasdgmazom LabsdsGmmem

618 F.2d 51 (1980)

" 0d3g, 493-495
'® " National Labor Relation Board,<www.nlrb.gov>.
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Medbo, basdgmazom babsdsmmmlb dmbasdstomyg

1976 brob ababynlbidn Lazamm 3ogMmdado ©sbo]dgdnmms 3Mmygbammads 3ogdomds 1001
(398003m3dn — 3gg3033060) boMo@gdgymon 33330b0s Sbom3ms Joseph Macaluso Inc.-ob (dg3-
©amddn — 3m335605) 38b653dMMBmMadol go9Mmnsbgdabmgal.Gedwgbndgmgnsbn mdgwgam dmens-
30M33980b d93mga, dbaMggdds asmabyzn@ gl go8mgygbgdnbsm ggogMomuma dgoasznabs o
3mMBLomos(300L Bomamadda dgos@mEnl 3m3LabyMgds. dgogasw, dgmns@mmMopyyamasl 3sdmbon
Rogfom 8g05(300L 3Gm(39Ld0 s 3baMggdl ImEal gsdastmormem Lod dgbzgMmalb ogbb&mm.

1976 Bmob gobogbymo-dogbymal 3gHomodo 3m33sbos RogMom bomdmgdsdn, Gabl do-
bgogomsy NLRB-3s osgsfnds ob gbsdstormm dmmdnmadmsg@niolb godm. 53039 6atdmgdsda
NLRB-3s g58ma6 3300, Gm3 3m3356008 o 36img3 39330635 8g000@mE 358mbool dmbsbomgmdam
ba8 FgbggEGeBn EosLEMmL ©sgs 3gcsbbagdam, Mol 8g8mgas(s 3mB356058 EssMm3zns NLRA-
ob 39-8 (5) (5) o (1) 34648 gd0, 3065056 56 sOLENMS 3MMY 3o3d0Mmsb Jombgmma dgosebbdg-
ds. NLRB-3o 3m335600l ddobs omgb&mmadabs bgmdg@mmads 0o ao@agboms 3mddgbbscgos
36m(396@0b Romgmoaom, Lbgs dg8mbggzedo smbemmadabmgol dodstmmagws babodsmommb. 3sby-
bo, 3m33sbns 838303900, MmM3 baMgqdL dgmabbdgdabmgal sMobEMML dombggasm, aobbe-
390005800 358mMmbmsb gb390Mal @MU,

3Mmx3393d060b Rzgbgds NLRB-ob B396905800g 9bnbssmBdogagdmms 3m83sb00b gobzbowg-
398L. 36mg33933060L MM0 BMBma3sms3gdgmo 338 30(39000, MMI 3sdmbmsb 3oMggmo dqbzqco-
0l OHmL 8boMggdds Losegm Lszombgdo gdzbsdoyg @eyY39b69L, bmmm gmeyg dgbggomal ™ML
36mgg 3039060l dgmegobgdgdol domgdol dgmsgsm byomo bLoszombo dmgagems. 3Gme o330l
m3ma3oMs390mgdal dgdmamdn gob3bagdgdol dabgwgnom, 8g9d3bg bagombo dgmeg dgbggomo-
b domgzg gosbyws. od3g 9fMo-gMmds asbssbows, Gm3 dob asdmogdsl ,dambo 3o,
©35LMmgm” 3m330b0nl 3MgDagb@ds N3obyybs, HmMA ,wnsb, 33 dby Fgmbas”. 3Mmy335d0Mab
356369009600, 35dMbMsb dgbadg dgbzgmal JoDoba Lsbsd @obsgdgdmmgda bgmlb dmsbgmwbagb
bgEmdg3Mmgdal, nym 3m33s600l dmmamBgMabmgol bgmdg3@nmgdol ©g@emgdol gob3sm@gdo,
300500006 gL 35650 369mnsm gbbEMgdmms d0Mggm M dgbggMal, dgbedyg dgbggomodg dmmads-
65390006 3Gm(39L0 36 BoMBaMormms s Fbmmme dgamdnmo Lamdamo dgoas dbamggdl ImGab.

3M3356053 mog0b Rzgbgdodn Lowsogme of aobows ob ggod@o, M3 3oMzgm dgbzqgomsdy
ooz 80435090 bowogm Lagombgda g3l Lo gombadog, Jogcsd 30bdngH sembgMoman dmem
Mo d9b3gMab 396Mbos 33390mMo0 9bnbsomdmgagdmms 3Mmy3e3dnMnbsol. 3m33sbnal Bomdm-
domagbmagdal 3@ 30(3900m, 8gmeg dgbzges obg ebEnmes, dgcsbbdgdal 6ndsbbysmo o6 dgo-
603b5dm©s, bmem 39bsdg dgbggms s o) Mdgogam, dM3dgE 33390Ms@ ©gbEMNEonmo
0gm. 03 MM, OmEgbsz 3Mmy 3933060l Bamdmsmaqgbmado ssbEMM9dbg6, HmI 35bsdg 3g-
amd&mmo dgbzgoms g3bobyMmgdmes bymdgmnmgdal 3obds@@gdsl, 3md3sbool dmdemsdsmes-
390mgdo 356856M80300696,0m3 Jomn Wamob Jgdwga, ©993899mBorgdobsm  3Mme33ozdamals
dmmbmzgbgdn, 3OHMA353306M0L boMmdmBoabymgdn 30dModebgb, ©3931Mbgb Lombgmgdoom o
3&™M39L mmabo 388mbeal dgmegabgdom, GMIgmdss 353amddn 396 dmabgmbs dbatgoms dgb-
39060L MM sbnbdydes.

boggoomn ggMmboal gobsdysmgdmo, 3m33sb60s8 dsdamdmmdom Jodstms s©dnbob-
&Mo30 LobodoMommmb s Imombmgs sg3mbocm dgEosGmmn 3sdmboon, Moms oELEYM-
domoym 3m3835600L dogH Bomd3mmagbomo god@gdn. dmbadastmomgd d¢sdamdmmds as33sym-
gos, ©db336s, MM bofmgms dmEal dgmebbdgds dgoas,Mmseash dmbadsmmmgd Romgams,
M3 3Mmg 3933060l 3mb3ggdn 9@ oe @edaxgMadmow 3sdmaynmgdmbgb,mndze Moo mdas

9 National Labor Relations Act, 49 stat. 449 (1935), as Amended by Pub. L. No. 101, 80" Cong., 1" Sess., 1974,
and Pub. L. No 257, 86" Cong., 1™ Sess., 1959.
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d99am3ddn Imb3nl s 30mbiady., 3m835600L @og0lb ghmewgmomn Logsba bgmdgMmmgdals sem-
LAYl boZorbmMsbIndsMmngdom agm ab, M3 530bobEMS30Yma LobsdsMomm s FMCS
(Federal Mediation and Conciliation Service) d5(300656, ®mogbsg oo ogdgglb 303mboob ©szombge-
by, Momsz gbadmagdgmo 0dbgdms Rod@mdMnzn ao6gdmgdgdal dgbobgd ©o30l gopads.

dmb3g oz0mbgedy Mool mdds gdyscgdmes oo bbal gobdsgmmdsedn s@bgdmm 3m-
m0@03ob, ®m3 Igmos@mmgda, Mm3mgdas 39mEadmbo 3M0sb 3Mm3gbal Bamds@gdom ©ob-
nmgdobogol bgo@Momm@mds dgnbombnbmb, o6 Mbws 0696 s 0cmbymba dosma dmbsbaemgm-
doo asdsMormemn dmmadsms3gdal 3Mm3gbob dgbobgd. mMozqg NLRB-o ©s FMCS-0 (Gmame(s
LobodaMommlb 3gamdamn) azegms 33 dmema@ngol. bosdgmoom bobsdsmommad dofMzgmo dme-
39d0mgdnsb godmadpnbamg abgs dgdmgan dgz0mbggda: 3g9dmoas o9 oMs gfm3nMmgbamasm
NLRB-0b 350058mc0b g539489cmHmdal @so330L dm@ogom gssgddmb dmbdal Loboo ©sz0mbges
obgomo 3gos@mmabs, Gm3gmbs dgdmos ©s30L Gog@mdMngn aomgdmgdgdol oagbabmgal
3609369mm3560 063mEBo(300L Fobmegds? Rggb ¢bos g563bodMgMM™ G mEal giqd@one-
bmdol o335 Ig@oo@mEnl byn@Mmomummdol 3GmEqdz00m Mol o9 oMs 3mbIgm s nmbzal
3bmomgds (549096 dmbm3zsbns) 05680330 mn NLRB-0b qa3mgdsdmbomgdqdobs oo goem-
©359m9dg80b 308560 NLRA-0b bogmdzgmdy.

NLRB-0b 306 35dmbral 3mbBdgm s 30mbgol gomddgds gbnbssmdmgagds sbgmm-s3g6o-
3o bodsmmmol gbosdgbd & 36Mnb(303L, M3l dobgwgomsg bodmasmgdsb Mgmgds

0gd3b 3dmbogl B3mmads yzgms 3omal 38 30(390mmgdsdy. bgdmoembadbamoa xod@gda Bomdmoag-

696 yzgmos 3060l 3@ 30(390Mmgdodg bzmnl 3mobognmM dogsmaomb: @ogalb gowsdbyzgd 30MbL
Lobgdg 9943L MGo PYHMNgMNgsdmIGnbago Azgbgds Mo Imbabssmdmgag bysmmab, bmenm 3g-

Lodg Mmdogd& e Bysemb dgmdmoas Bomdmaanbmlb 38 30(39dmmagds, Mmdgmas bLodsommal go-
dmodgomaggdom gosbyzg@l o30L. sbgmn dpamdsmgmdol MmL, NLRB-ob 3096 353mboals
53006306 309943905 Fgbadmagdgmoas ©sbadzgdo agmb dbmemme 03 dgdmbggzedn, oy Rzgbgdals
309(3998mmdsl 543L Lobdmgsmgdfngn 3603b39mmds Rzgmmo 30MsGgbmdal 3Mnb(z0300m, go-
dmygbgdym 0dbgl yzgmes Mozombsemamo Ladmamgds bodsMomol obswagba.

Lobodommemd osEanbs, HmA LagsMm nbGaMgbo BawgMomyma dgwasBmmgdal Mgormy-
&0 d09y396dmgdmmdal s@gdal dgbobgd assbmbal 03 Lomggdgmb, MHmMIgmbsey 353mboal Rzg-
693> Imo@obrs. Lagsmm 0b6GgMgbo (3bowsm godmhbos, Gmwabsay 3mbamgbds FMCS-0 dg436s:
»gL 360l 83960 30L JggFmgdmma 3Ge@gdal dmmoadngs, Mmd o) LBsdomaFa 0boybE Moo
3d3000mds, Bmaswo 3goomEemgmdob, xobdmmgmmdal 3Mmamgba, 9ol HbogMmombmgds ©s ©s3-
bogdgdgmms s sLEJBgdymms bavyzgmgbm 068 gMgLado yzgmody JoMasw 3gndmgds (37O
0469L ©58b5g390mgdbes s abogddgdmmgdl dmmal bsgombgdalb 3mmgd@onGo dmmodsmszgdal
35056943980b aboom; 8) ©s8baddgdmgdbes s abeddgdmmagdl dm@al 3mmagd@oymo dmmasdsms-
3900b 3gd39mdom Lowogm Lagombgdo dgodmgds gomsebywmgb dbmmmme bymabyymadob dogH
3MbLomos300b, Igns300b s Bgdoymagmmdama s@doGmagobmgal bE¥mo ©s s©g339&Mo 3o-
mdgdob d943b00, Moms J:nogMmds ©ogb3oMmmb s bosbamabmb ©sdbogdgdmagdn s dsmon ©s-
bogdgdmmgdal BamdmIaaqgbmagdo Foombomb s 03396 Fgmabbdgdgda abgm Lszombgddy,
MmMamEgdo(300: 365dEaYMgdomo aobs33gma, Ladndom Lssmgda, 30MMdgda, Moms dbafmggdds go-
dmnygbmb yzgmes gambogMyymoa Lodmomgds dosmbomb Fgmabbdgdsl 3mbagMgbsngdoo o6 3m-
™93&0M0 dmmadsts3zgdom ob bgdobdngfn obgmo dgmmeoom, HmImal gsdmygbgdom dbatggda
o30b dmoggemgdgb. (29 U.S.C. paragraph 171). dg9@mgdam 38089330 ggogMasmain 3g00d(300
0bnbEMommo 3dz00mdob 360336mm3sbn 3MBbGEMNdNEMM0 gsobs. bjdabdngMn sd@ngmds,
o3 3603369mmzgobom 93(306093L dgnszool LyMzobob gygd@PO™IsL, gobobormgdsgfals ob-
LB bEsdomnMMdab bagmmbgw. 3sdmbral Rg969ds 83 baddgdn sbgm LogMmbgl dqad-
mgds o6 dg0(303L, 030 BogE™MIMngo a5Mgdmgdgdal oagbol MmML 83 hggbgdal sz~
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3350 96 o D0sbgdns M350 LOLOBsMmNEMIMM(39L0. Lobodsmnmm3 3oL goEsbyzg@obab go-

dmoyqgbs ,credibility determination“?°

B6g(309, BMBgmbsi ©d30L gobdbomggmo oMo bdoMow
0y9698L 839603 nma Jommm-3Lagmmgdol Lol gdsdo.

0360a50, Los3gma(30m LaLOFsMmNEME SdEaNbs, MM gns@mEal dngm Rzqbgdal dosg-
dob bEneo gsdmEosbgs dBMInmnn dgEos(300L gBgd@NOMIaL (3306 MZ33mMLabdMOLm s¢9y(30-
mgdgmos. dOmInmo dgos30s 0bEybEMoma bGsdomyMmmdal dgbsmhybgdobmgol o@mbgdo-
®0d. bLoga®m 0b@gmgbo Lo 3dsMnbae ons, MM gosbmbmb yzgms doMab 3@ 30(390mmgdady
B30m3ab 06@gMabo. sM(39Mmn bomg o6 oM0b gomEgdmma asdmaygbmlb FMCS-0, 3oasd o
bgdoymapmmdoom soMhogl dobo dm3Labymgds, 35d0b gomEadymba 56056 ©sgdm®hammb dgwns-
&m0l 3mb3al bLoboor godmygbgdals s3Mdamaal Mgammaznsl. sgd3g Labodsmmmm 3obabl Lzgdlb
3ol B0gM Badmgmoam Logombl ndal dgbabgd, Gm3: NLRB-ob gBmndommgbnmao dgndmoas assqd-
dmb 3mb3dg o30mbgzs 0d dgos@mmabs, Mmdgmbs dgmdmoas Labsdsmnmmb dosbmeomb 0b-
BMOI(300 Bogd@MIMogz0 3ocgdmgdgdol dgbobgd ag0L goobobyzg@o. ababymadamo wey-
mgds NLRB-ob 3m339&96(300L gotamaddo 943935 — gb o6ob masbm, HGmdgmoay dg04dbes
NLRA-0ob 3096980b 033mg396@s(300b030L ,HM3gmoi bgmb bymdlb 3ogMmdalb ©0bgdsl, ob-
nbEGogma dGdmmobs s Igmonlb Bysmmgdol sz0mgdon” s ,obgzg NYOOHNME3gmymaulb 0d
360d&0g0lb Aodmysmndgdol, Mo BNbosdgb@Mos ©ogoms 3dznmdosbn aboo gowsobyzg-
&obogob..." (29 U.S.C. paragraph 151).

4. ©5b 336>

33ma30L baggdggmby dgbodmgdgmos nmggsl, Gm3 dgmasznal 3mbgnwgbznsmy&mdal
35605680950 Ld356mMB3Egdmm ©EMby by Mbos ngbgl a5638 30(39dmo.

1. 8905300 3560LadMZMML, Mmam&(3 3MbgnEgbosmy®o 3Mm(3gbo. smbodbymo go3-
M(39aL Gmam& g AbaMggddy, sbgsg (3gs@mmdg s 6gdabdng® dgbadg 306 (98)dyg (LG oyo-
M0, 36548035680, L330baLEOML M653dMMIgmmo s 5.3.), HMBgmbaz Mdz30b0 NYGMgdsdmbo-
mgd0b gobbmM(309mgdabolb 94690s B3mm3ds 3g05(300L 3GIM(39Ld0 go(33mam 0bgmMMIs(300Dy.
96m36mmo 306mbdgdmmdom dbomgd ymazgmmgol dgadmgds gobssbomlb, Gm3 dgymomsebbdgd-
mmdd a53mabgns 3g0s@mMal dMsmgemds J3900gdsed, 3sb Dgbmms dmabonbs dbomgdy s o.9.
s@bgdamo Mgamms30900m 3g0s@mMob s(330L ghmagdo badmsmagdasw a393mabgds dgbad-
mgdmmds, sbabgmgdamon ,dMsmmgdal” dgbabgd, Mo dob bogdnsb Mg3n@oosl mobagl, dsb
35653bo@mML Fbmemme dmbadsmmmoal B0bsdyg. odzg smbobadbagos, HmI 3mmagdGoydo ©a3s
dgadmgds go3mgbal sbwgbogl Lbgs 3965639 Lmdngd@gddy, HmMdgmms dgbabgd nbxm@mads300b
35330l 3gdmbggzedn  3gbedy  30Mgdlb  Mbws  3Jmbrge  NBmgds  dmombmgmb  sbgmo
0bggm@m3d(300L o3 (39 gdrmds, dbsMgms dgmabbdgdals donbgosgsc.

2. 3560L3bM3OML, B Lobol nbgmMMIs(300L gobogsMmgds Jgndmos 3gasGmAL. sdsbmasb
53033069800 dgbadmgdgmos g3cmgegdamal @afmgd@nzol, sbggg Uncitral Conciliation Rules-ob
353myqbgds, Mm3gmms dabgogomss, dbsmggdl, dsc dmEolb — dgos&mMbss, dmgmbmggdom
3Mbx0gb300mmmdal (335 o g3Mdamgdac dgmns(3nal 3Gm(39Ld0 Jomgdema 0bgmmdsso-
ol Labadommemdn 3@ 30(3909mada aodmygbgds. mMdie 3MbxoEyb0smNMmMdol 3Mab3030l
(335 3oMdsMmmgdgmos 03 d93mbgzgzado, Mm(zs bagMmby 943bgds Logstm babmngl, ds53d30L
030658 9L 068 gMgLgdL 96 oy 3MbynEgbznsmyMma 0bxm@mds(300L 3oMdgmozbgdmmds Log-

% Credibility determination — Lo@oz0s, Bmogbs Imbsdsmomg dnbogsb MBIgbady woxydbgdom Byzg@L

590096500 3gqbadadgds dmB3alb Rzabgds LodsGmmyl, Mab Logndzgmdy 0mgdl gowsbyzg@omgdsl,
<https://definitions.uslegal.com/c/credibility/>.
2 Alfini J., Press B.S., Stulberg B.J., Mediation Theory and Practice, 3" ed., LexisNexis, 2013, 207-210.
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300L 3Mm(39L0. Jgbodedabew,Mg3m3gbogdmmoas gomsnbgomlb bodsMmggmmb dmsgmmdal Ne301
30aq60mgdoom 33830390990 3Mmmgd& oMo ©o30L d93smebbdgdgmo 3Mm3gnMgdom gsb-
bommzobs s gomabygzg@nb babob 89-3 dqbmoal 39-8 3164 0n. 360d36gmmmzsbns, GMA dgmas(z00l
3Mm39b0 dmo(393L 36 Fbmeme dg0s@mEal dogfm dbomgbmeb/Bsmdmdswaqgbgmmab dgbggco-
oL mM0gg b0l Imbsbomgmdam b (3oem-(30m 39, 9M8dg — 6730LdngFn BMEMBnm E3YSMg-
S 3m3mbogo300L, Madgi obgzy MBS 393M(39maL 3MbGNEYb30smMEMINL ©a(330L goem-
CHEWIUGHEEE

5. 39b6mb3gdmmds 56 a563sMmBogl, Mo 3gMomeal asb3s3mmdsdn gMmdgmegds 3mbgo-
©ab(300mMHmdal o(330L 3omEgdamgds s MmEalb JosMBymogds ob. dgbedsdaba, MHmamt(s
dOm3ob 3mEgdLds, sbg3g, 3003MMd0lL oEagbamadad, Mbs ©8s3Mb3MgGML 5Mbadbmma Lo-
300bo. 3603639mmzs60s, oMgammomogl dgmos@mmms gomngzal bsgombgda. dgoos&mta, Mm-
dgmds(3 d00mm 3mbgnEgbznsmGn nbgm@mds(z0s 3Mm3Lab GBoMamgddn, o6 Mbos asbsbmm-
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36 (39L0b 96 Fobsb 3MLgdome®, BodGMdMngem 353300 gdmem bodagbm06.23
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2 Directive 2008/52/EC of the European Parliament and of the Council, 21.03.2008, On Certain Aspects of
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Levan Zhorzholiani*

Confidentiality Principle in Consideration and Resolution of Collective Labor
Dispute through Mediation

Collective labor disputes have become topical in Georgia since the introduction of amendments to the
Labor Code of Georgia, which amendments provided for mandatory mediation for consideration and
resolution of collective labor disputes. The paper below demonstrates that labor disputes differ from
others by their nature. Respectively one of the core principles of mediation — confidentiality is not
fully covered by effective legislation and this legislative gap creates serious problems in practice. The
target of the research is finding out the peculiarities of confidentiality principle in the collective labor
mediation process by comparative analysis of Georgian and foreign legislations and court decisions,
research based recommendations will help to improve the legislation and mediation practice.
Keywords: collective labor dispute, mediation, confidentiality, code.

1. Introduction

The paper below discusses confidentiality principle in the course of consideration and resolution of
collective labor disputes through mediation. The research contatins following issues: merits and demerits of
confidentiality principle; legal and practical problems related to confidentiality in the course of considerati-
on and resolution of collective labor disputes through mediation;

"The term ‘collective bargaining’ was first used in 1891 by Beatrice Webb, an economic theorist
who was one of the founders of the industrial relations field in the UK. She and her partner Sidney Webb
described collective bargaining as a process through which workers come together and send representatives
to negotiate over their terms and conditions of employment. It was seen as a collective alternative to indivi-
dual bargaining — or ‘one of the methods used by trade unions to further their basic purpose of maintaining
or improving the conditions of their [members'] working lives*.'

Labor disputes can broadly be categorized in two ways - collective and individual Labor disputes.
Furthermore, collective Labor disputes can be: a) interest disputes (about new entitlements) or b) rights dis-
putes (about existing entitlements). Collective interest disputes are those disagreements where negotiating
parties disagree over the determination of terms and conditions of employment to be set out by a new col-
lective agreement or over the modification of those already laid down by the existing collective agreement.
Commonly disputes in this category will arise in the context of collective bargaining during the negotiation
or renegotiation of agreements. Examples of the issues arising in such disputes can include the attempt of
the parties to agree pay rates to apply in the enterprise, working arrangements to apply or levels of produc-
tivity or output to be expected in the enterprise.’

The second type of collective dispute can arise in relation to the terms and conditions of work set out
under law or in a collective agreement where that agreement carries the force of law. Such disputes com-
monly relate to situations which appear during the application of a collective agreement or when interpreta-
tion of an existing collective agreement is challenged by one of the parties. Common issues giving rise to
such disputes include non-payment of wages, unilateral modification of working hours, non-observance of
agreed rates of pay or holidays, anti-union practices or any of the broad range of existing rights and obliga-

*  Ph.D. student at Ivane Javakhishvili Tbilisi State University, Faculty of Law.

Doellgast V., Benassi Ch., Collective Bargaining, London School of Economics and Political Science, Edward
Elgar Handbook of Employee Voice, Forthcoming, 2014, 1.

Foley K., Cronin M., Professional Conciliation in Collective Labor Disputes, A Practical Guide, ILO Decent
Work Technical Team and Country Office for Central and Eastern Europe, International Labor Organization,
Budapest, 2015, 12.
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tions set out in applicable collective agreements. Collective disputes over rights can be around different in-
terpretations by the parties to a collective agreement.’

Organic Law of July 4, 2013 introduced several amendments to the Labor Code of Georgia. Article
48" of the Labor Code became the core legislative basis for consideration and resolution of collective Labor
disputes. Part 9 of Article 48" provides for confidentiality standard for a dispute mediator, according to
which standard a dispute mediator is required not to disclose any information or document that became
known to him/her in the capacity of a dispute mediator.” According to Paragraph 2(d) of Article 7 of Reso-
lution N301 of the Government of Georgia on Approval of the Procedure of Consideration and Resolution
of a Collective Dispute through Mediation Procedures, a mediator appointed with regard to a collective dis-
pute is required not to disclose or/an use data containing commercial or trade secrets or otherwise confiden-
tial information, publicity of which is limited by effective law, and which became known to him/her in the
course of mediation.’

Problematic is the definition of sub-paragraph VII, according to which the mediator is obliged to
send the dispute-related report to the Minister in the case of his/her request. It shall be taken into account
that the LCG doesn't specify the requisites and form of mediator's report. Consequently, the mediator shall
determine the standard of equal observance of obligation of submission of report and preservation of
confidential information.

2. Confidentiality Principle in Mediation
(General Overview)

Confidentiality is often said to be a cornerstone of mediation, for reasons that highlight the unique-
ness of mediation as a dispute resolution process. Recall that judges, arbitrators, and other adjudicators pre-
side over the receipt of evidence that the parties present to them, and ultimately mad decisions on those ca-
ses. Mediators, however, work actively with the parties to help identify, understand, and assess the various
underlying interests and concerns that are animating the dispute so that the parties can decide how to re-
solve the dispute themselves. For this reason, parties in adjudication are likely to guard sensitive informati-
on zealously, but in mediation they are encouraged to be more candid about underlying interests, concerns
and other information that is relevant to the dispute.7

A mediator should encourage accurate definition of scope of confidentiality and beyond mediation
process and its proper interpretation by parties.”

Efficient mediation requires candor. A mediator, not having coercive power, helps parties reach ag-
reement by identifying issues, exploring possible bases for agreement, encouraging parties to accommodate
each other's interest, and uncovering the underlying causes of conflict. Mediation often reveals deep-seated
feelings on sensitive issues. Compromise negotiations often require the admission of facts which disputants
would never otherwise concede. Confidentiality ensures that parties will fully participate. In mediation, un-
like the traditional justice system, parties often make communications without the expectation that they will
later be bound by them. subsequent use of information generated at these proceedings could be unfairly
prejudicial, particularly if the parties' level of sophistication in unequal. Mediator's potential to be an adver-
sary in subsequent legal proceedings would curtail the disputants' willingness to confide during mediation.

> Ibid, 12.

Organic Law of Georgia - Labor Code, Adopted by the Parliament of Georgia on 27.12.2010, Date of Publication:
27.12.2010.

Resolution N301 of the Government of Georgia on Approval of the Procedure of Trial and Resolution of a
Collective Dispute through Mediation Procedures, Adopted by the Government of Georgia on 25.11.2013,
Published on 27.11.2013.

Iremasivili K., Challenges for mediators in collective Labor disputes, TSU Alternative Dispute Resolution Centre,
University publishing-house, yearbook, 2015, 11.

Riskins L.L., Westbrook E.J., Guthrie C., Reuben C.R., Robbennolt K.J., Welsh., N., Dispute Resolution and
Lawyers, 4™ ed., West Academic Publishing, 2009, 482.

Chitashvili N., Scope of Regulation of Mediation Ethics and the Addresses of Binding by Ethics Standard, Law
Journal, 2016 N1, University publishing-house, 2016, 35.
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Court testimony by a mediator, no matter how carefully presented, will inevitably be characterized so as to
favor one side or the other. This would destroy a mediator's efficacy as an impartial broker. Whether it be
protection of trade secrets or simply a disinclination to “air one's dirty laundry in the neighborhood®, the
option presented by the mediator to settle disputed quietly and informally is often a primary motivator for
parties choosing this process. Mediators, and mediation programs, need protection against distraction and
harassment.’

Business engaged a commercial mediation may need to discuss trade secrets or other proprietary in-
formation, the wider dissemination of which could threaten their interests, in order to resolve their immedi-
ate dispute. And a participant in a mediation may want or need to disclose information in the mediation that
he simply doesn't want to be made public for fear of stigmatization or reputation harm, such as a mental he-
alth condition or certain lifestyle issues.'’

More specifically for lawyers, confidentiality in mediation also implicates in a very direct way the
often uneasy relationship between mediation and the law. Some participants in the mediation process like
to think of mediation as removed from the law, and in many important respects it is. However, mediation is
not wholly removed from the law. The results of a mediated settlement agreement are a contract that may
be enforced in a court of law, and sometimes are. Moreover, mediations sometimes are unsuccessful, in
which case the dispute can continue to formalize, perhaps ultimately requiring resolution in court. It's at
that point were the tension between the public law and private mediation is most acute, because a cardinal
value of the judicial process is the right of the parties to all of the relevant evidence available to prove their
cases - evidence that could include admissions or other statements made during the mediation to prove, for
example, that a witness is lying in a trial that follows an unsuccessful mediation."'

Uniform Mediation Act (UMA) emphasizes, that frank exchange of information can be achieved
only if the participants know that what is said in the mediation will not be used to their detriment through
later court proceedings and other adjudicatory processes.'

Abidance by confidentiality principle is not justified when public policy, the best interests of chil-
dren are jeopardized, or when non-disclosure of confidential information harm physical or psychological
integrity of a person. Disclosure of confidential information is also justified in cases, when it is necessary in
order to implement or enforce an agreement resulting from mediation."

According to UNCITRAL Conciliation Rules breach of confidentiality principle is also justified
when this is necessary for the maintenance of human health or to save somebody's life, or when some facts
are revealed during the process, which contain information about a criminal offence.'*

There are also some negative arguments regarding confidentiality.

First, a basic rule of the information system operating in any mediated case is which there is caucu-
sing"” is that confidential information conveyed to the mediator by any party cannot be disclosed by the
mediator to anyone. This means that: 1) each party in mediation rarely, if never, knows whether another
party has disclosed confidential information to the mediator: and 2) if confidential information has been
disclosed, the non-disclosing party never knows the specific content of that confidential information and

0 Alfini J., Press B.S., Stulberg B.J., Mediation Theory and Practice, 3" ed., LexisNexis, 2013, 206-207.
' Riskins L.L., Westbrook E.J., Guthrie C., Reuben C.R., Robbennolt K.J., Welsh A.N., Dispute Resolution and
. Lawyers, 4™ ed., West Academic Publishing, 2009, 482.

ibid.
Casandra F., Mediation’s Confidentiality Controversy, <http://www.dailyjournal.com/cle.cfm?show=C:-
EDisplayArticle& VersionID=80&eid=872569&evid=1>. Referred to in: Tsertsvadze G., (Edit.), Perspectives of
Legal Regulation of mediation in Georgia. National Centre for Alternative Dispute Resolution, Tb., 2013, 24.
Directive 2008/52/EC of the European Parliament and of the Council, 21 May 2008, on Certain Aspects of
Mediation in Civil and Commercial Matters, in: Tsertsvadze G., (Edit.), Perspectives of Legal Regulation of
mediation in Georgia. National Centre for Alternative Dispute Resolution, Tb., 2013, 27.
UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and Use, 2002,
United Nations, New York, 2004, 27, in: Tsertsvadze G., (Edit.), Perspectives of Legal Regulation of mediation in
Georgia, National Centre for Alternative Dispute Resolution, Tb., 2013, 27.
Caucusing - process when a mediator meets a party without presence of the other party, referred to in:
<www.mediate.com/articles/israelL13.cfm>.
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whether any/or to what extent that confidential information has colored or otherwise affected
communications coming to the non-disclosing party from the mediator. In this respect, each party in a
mediation is an actual or potential victim of constant deception regarding confidential information —
granted, agreed deception -but nonetheless deception, This is the central paradox of the caucused mediation
process. The parties, and indeed even the mediator, agree to be deceived as a condition of participating in it
in order to find a solution that the parties will find "valid" for their purposes.'®

3. Analysis of Confidentiality Principle Based on Labor Code of Georgia and Resolution
N301 of the Government of Georgia

The Labor Code of Georgia regulates the question of confidentiality in mediation on collective
dispute very broadly and focuses only on a dispute mediator. According to paragraph 9 of Article 48" a
mediator is required not to disclose information or document, which became known to him/her in the
capacity of a mediator. This stipulation is noteworthy and poses many questions: what happens when such
information or document is disclosed by the party himself, or an employer or employee. As already
mentioned in this paper, following the adoption of the Organic Law of Georgia on Amendment to the
Organic Law of Georgia - Labor Code of Georgia (June 12, 2013 N729-IIS), the Resolution N301 of the
Government of Georgia on Approval of the Procedure of Consideration and Resolution of a Collective
Dispute through Mediation Procedures was approved on November 25, 2013, which was to specify and
regulate the regulations contained in Article 48" and ff. of Labor Code about resolution of collective labor
disputes through mediation. Unfortunately, it should be said that neither this Resolution succeeded with
regulation of confidentiality issue. According to Paragraph 2(d) of Article 7 of the Resolution, a mediator
appointed for a collective dispute is required not to disclose or/an use data containing commercial or trade
secrets or otherwise confidential information, publicity of which is limited by effective law and which
became known to him/her in the course of mediation. Consequently, unlike stipulation of Labor Code the
Resolution introduced the notion of commercial or trade secret or otherwise confidential information, thus
making mediator's duty to abide by confidentiality principle even more obscure. The existence of the
abovementioned scarce and almost unenforceable provisions generates following legal problems: 1) should
the same duty apply to the parties; 2) what information can be made public by a mediation; 3) is the
mediator himself protected when parties have no statutory duty not to disclose information, received
through mediation; 4) the existing regulation is not aware of the liability for the breach of confidentiality
duty; 5) the term of maintenance of confidentiality duty is not clear from effective legal framework — is it
valid only during the mediation process or after its completion as well; 6) the law does not define, whether
what is covered by mediation process, what is considered as mediation; does confidentiality rule apply only
to joint sessions of mediation or any communication of the parties/representatives with the mediator; 7) if
there is high public interest in a dispute, who is communicating with media, should the parties/repre-
sentatives be restricted from communication with media without agreement/consultations with a mediator
in the best interests of the process; 8) if given the subject matter of a labor dispute the party/parties have the
exchange information about third persons (be it legal entities or natural persons) should these third persons
be entitled to claim partial or full closure of the proceedings; 9) does confidentiality duty extend to persons,
who become aware of information disclosed through mediation owing to their official duties, e.g.: an
assistant mediator, trainee, Ministry personnel, master's degree course student of street-law clinic, etc.; 10)
cases, occurrence of which will not result in granting right to the mediator to violate confidentiality duty, as
a result of what the mediator will be entitled to appear before the Prosecutor's office and testify at the court
of law; these cases may imply information about the existence of the elements of offence, prescribed by
Criminal Code, which will protect a specific person of state from potential harm. According to Article 141
(d) of the Code of Criminal Procedure of Georgia, a mediator cannot be summoned and question in any
case with regard to circumstances, that became known to him/her in the course of discharge of the

' Cooley W.J., Defining the Ethical Limits of Acceptable Deception in Mediation, Pepperdine Dispute Resolution

Law Journal, Vol.4, 2004, 264-265.
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functions of a mediator. 7 Article 141 (d) of the Code of Criminal Procedure of Georgia does not provide
for circumstances, in the case of occurrence of which a mediator can be questioned in the capacity of a
witness, this can be the information, non-disclosure of which may actually harm the interests of state or
local governance authorities or private law entities. On the contrary, the mediator is equalized to persons,
who cannot be summoned and questioned in any case; 11) if parties fail to come to an agreement, should
the dispute mediator be restricted (on the basis of law or agreement of the parties) from acting in the
capacity of a representative of one of the parties during court proceedings.

To answer these question, for the purposes of comparative analysis, it is important to know what is
offered both by domestic legislation and that of foreign countries.

3.1. Regulation of Confidentiality in the United States of America

The Uniform Mediation Act (UMA) was enacted by the National Conference of Commissioners on
Uniform State Laws in 2001, endorsed by the American Bar Association in 2002, and amended by the
NCCUSL" in 2003 To include a provision on international commercial mediation. The UMA was the
results of four-year national drafting effort by dispute resolution scholars, practitioners, and lawyers from a
variety of practice areas, led by NCCUSL and the ABA, to provide states with a uniform law for certain
aspects of mediation, especially confidentiality. Candor during mediation is encouraged by maintaining the
parties' and mediators' expectations regarding confidentiality of mediation communications. Virtually all
state legislatures have recognized the necessity of protecting mediation confidentiality to encourage the
effective use of mediation to resolve disputes. Indeed, state legislatures have enacted more than 250
mediation privilege statutes. Approximately half of the States have enacted privilege statutes that apply
generally to mediations in the State, while the other half include privileges within the provisions of statutes
establishing mediation programs for specific substantive legal issues, such as employment or human rights.
The Drafters recognize that mediators typically promote a candid and informal exchange regarding events
in the past, as well as the parties' perceptions of and attitudes toward these events, and that mediators
encourage parties to thing constructively and creatively about ways in which their differences might be
resolved. This frank exchanges can be achieved only if the participants know that what is said in mediation
will not be used to their detriment through later court proceedings and other adjudicatory processes.19

According to UMA Section 4 the following privileges apply in a proceeding: 1) A mediation party
may refuse to disclose, and may prevent any other person from disclosing, a mediation communication; 2)
A mediator may refuse to disclose a mediation communication, and may prevent any other person from
disclosing a mediation communication of the mediator; 3) A nonparty participant may refuse to disclose,
and may prevent any other person from disclosing, a mediation communication of the nonparty participant;
4) Evidence or information that is otherwise admissible or subject to discovery does not become
inadmissible or protected from discovery solely by reason of its disclosure or use in a mediation.

According to Section 5 a privilege under Section 4 may be waived in a record or orally during a
proceeding if it is expressly waived by all parties to the mediation and: 1) in the case of the privilege of a
mediator, it is expressly waived by the mediator; and 2) in the case of the privilege of a nonparty
participant, it is expressly waived by the nonparty participant. A person that discloses or makes a represen-
tation about a mediation communication which prejudices another person in a proceeding is precluded from
asserting a privilege under Section 4, but only to the extent necessary for the person prejudiced to respond
to the representation or disclosure. A person that intentionally uses a mediation to plan, attempt to commit
or commit a crime, or to conceal an ongoing crime or ongoing criminal activity is precluded from asserting
a privilege under Section 4.

Under Section 6 there is no privilege under Section 4 for a mediation communication that is:

Code of Civil Procedure of Georgia, Adopted by the Parliament of Georgia on 14.11.1997, Published on
31.12.1997.

National Conference of Commissioners on Uniform State Laws.

" Riskins L.L., Westbrook E.J., Guthrie C., Reuben C.R., Robbennolt K.J., Welsh A.N., Dispute Resolution and
Lawyers, 4™ ed., West Academic Publishing, 2009, 484-485.



1) in an agreement evidenced by a record signed by all parties to the agreement;

2) available to the public under or made during a session of a mediation which is open, or is requi-
red by law to be open, to the public;

3) athreat or statement of a plan to inflict bodily injury or commit a crime of violence;

4) intentionally used to plan a crime, attempt to commit a crime, or to conceal an ongoing crime or
ongoing criminal activity;

5) sought or offered to prove or disprove a claim or complaint of professional misconduct or mal-
practice filed against a mediator;

6) sought or offered to prove or disprove a claim or complaint of professional misconduct or mal-
practice filed against a mediation party, nonparty participant, or representative of a party based on conduct
occurring during a mediation; or

7) sought or offered to prove or disprove abuse, neglect, abandonment, or exploitation in a procee-
ding in which a child or adult protective services agency is a party.*’

National Labor Relation Board (NLRB)21 VS Macaluso

United States Court of Appeals, Ninth Circuit

618 F.2d 51 (1980)

Wallace, Circuit Judge

In early 1976 Retail Store Employees Union Local 1001 (Union) waged a successful campaign to or-
ganize the employees of Joseph Macaluso, Inc. (Company) at its four retail stores in Tacoma and Seattle,
Washington. The Union was elected the collective bargaining representative of the Company's employees,
was certified as such by the NLRB, and the Company and Union commenced negotiating a collective bar-
gaining agreement. Several months of bargaining between Company and Union negotiators failed to produ-
ce an agreement, and the parties decided to enlist the assistance of a mediator from the FMCS. Mediator
Douglas Hammond consequently attended the three meetings between the Company and Union from which
arised the issue before the courtp

During the spring and summer of 1976 the Company engaged in conduct which led the NLRB to
charge it with unfair labor practices. Proceedings were held and the NLRB ruled that the Company and
Union had finalized a collective bargaining agreement at the three meetings with Hammond, and that the
Company had violated NLRA* sections 8(a)(5) and (1) by failing to execute the written contract incorpora-
ting the final agreement negotiated with the Union. The NLRB ordered the Company to execute the con-
tract and pay back-compensation with interest, and seeks enforcement of that order in this court. In respon-
se, the Company contends that the parties have never reached agreement, and certainly did not do so at the
meetings with Hammond.

The testimony of the Union before the NLRB directly contradicted that of the Company. The two
Union negotiators testified that during the first meeting with Hammond the parties succeeded in reducing to
six the number of disputed issues, and that the second meeting began with Company acceptance of a Union
proposal resolving five of those six remaining issues. The Union negotiators further testified that the sixth
issue was resolved with the close of the second meeting, and that in response to a Union negotiator's state-
ment "Well, I think that wraps it up,”" the Company president said, "Yes, I guess it does". The third meeting
with Hammond, accordance to the Union, was held only hours before the Company's employees ratified the
agreement, was called solely for the purpose of explaining the agreement to the Company accountant who
had not attended the first two meetings, and was an amicable discussion involving no negotiation.

The Company testimony did not dispute that the first meeting reduced the number of unsettled issues
to six, but its version of the last two meetings contrasts sharply with the Union's account. The Company
representatives testified that the second meeting closed without the parties having reached any semblance

2 Riskins L.L., Westbrook E.J., Guthrie C., Reuben C.R., Robbennolt K.J., Welsh A.N., Dispute Resolution and

Lawyers, 4™ ed., West Academic Publishing, 2009, 493-495.

National Labor Relation Board, <www.nlrb.gov>.

2 National Labor Relations Act, 49 stat. 449 (1935), as Amended by Pub. L. No. 101, go™ Cong., 1* Sess., 1974,
and Pub. L. No 257, 86" Cong., 1™ Sess., 1959.
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of an agreement, and that the third meeting was not only inconclusive but stridently divisive. While the
Union representatives testified that the third meeting was an amicable explanatory discussion, the Company
negotiators both asserted that their refusal to give in to Union demands caused the Union negotiators to
burst into anger, threaten lawsuits, and leave the room at the suggestion of Hammond, who was thereafter
unable to bring the parties together.

In an effort to support its version of the facts, the Company requested that the administrative law
judge (ALJ) subpoena Hammond and obtain his testimonial description of the last two bargaining sessions.
The subpoena was granted, but was later revoked upon motion of the FMCS. Absent Hammond's tie-brea-
king testimony, the ALJ decided that the Union witnesses were more credible and ruled that an agreement
had been reached. The Company's sole contention in response to this request for enforcement of the resul-
ting order to execute the contract is that the ALJ and NLRB erred in revoking the subpoena of Hammond,
the one person whose testimony could have resolved the factual dispute.

Revocation of the subpoena was based upon a long-standing policy that mediators, if they are to ma-
intain the appearance of neutrality essential to successful performance of their task, may not testify about
the bargaining sessions they attend. Both the NLRB and the FMCS (as amicus curiae) defend that policy.
The Court of Appeals presented the following questions of first impression: can the NLRB revoke the sub-
poena of a mediator capable of providing information crucial to resolution of a factual dispute solely for the
purpose of preserving mediator effectiveness?.. We must determinep whether preservation of mediator ef-
fectiveness by protection of mediator neutrality is a ground for revocation consistent with the power and
duties of the NLRB under the NLRA.

The NLRB's revocation of Hammond's subpoena conflicts with the fundamental principle of Anglo-
American law that the public is entitled to every person's evidence... The above facts present a classic illus-
tration of the need for every person's evidence: the trier of fact is faced with directly conflicting testimony
from two adverse sources, and a third objective source is capable of presenting evidence that would, in all
probability, resolve the dispute by revealing the truth. Under such circumstances, the NLRB's revocation of
Hammond's subpoena can be permitted only if denial of his testimony "has a public good transcending the
normally predominant principle of utilizing all rational means for ascertaining truth."

The Court concluded that the public interest in maintaining the perceived and actual impartiality of fe-
deral mediators does out-weigh the benefits derivable from Hammond's testimony. This public interest was
clearly stated by Congress when it created the FMCS: It is the policy of the United States that a) sound and
stable industrial peace and the advancement of the general welfare, health, and safety of the Nation and of the
best interests of employers and employees can most satisfactorily be secured by the settlement of issues bet-
ween employers and employees through the processes of conference and collective bargaining between em-
ployers and the representatives of their employees; b) the settlement of issues between employers and emplo-
yees through collective bargaining may be advanced by making available full and adequate governmental fa-
cilities for conciliation, mediation, and voluntary arbitration to aid and encourage employers and the represen-
tatives of their employees to reach and maintain agreements concerning rates of pay, hours, and working con-
ditions, and to make all reasonable efforts to settle their differences by mutual agreement reached through
conferences and collective bargaining or by such methods as may be provided for in any applicable agreement
for the settlement of disputesp 29 U.S.C. paragraph 171. Federal mediation has become a substantial contribu-
tor to industrial peace in the United States. The FMCS, as amicus curiae, has informed us that it participated
in mediation of 23,450 labor disputes in fiscal year 1977, with approximately 325 federal mediators stationed
in 80 field offices around the country. Any activity that would significantly decrease the effectiveness of this
mediation service could threaten the industrial stability of the nation. The importance of Hammond's testi-
mony in this case is not so great as to justify such a threat. Moreover, the loss of that testimony did not cripple
the fact-finding process. The ALJ resolved the dispute by making a credibility determination®, a function rou-
tinely entrusted to triers of fact throughout our judicial system.

» Credibility determination - is the situation when a judge decides on the compatibility of witnesses' testimony with

truth based on inner faith and only then makes a decision, <https://definitions.uslegal.com/c/credibility/>.
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The court has concluded, therefore, that the complete exclusion of mediator testimony is necessary
to the preservation of an effective system of labor mediation, and that labor mediation is essential to conti-
nued industrial stability, a public interest sufficiently great to outweigh the interest in obtaining every per-
son's evidence. No party is required to use the FMCS; once having voluntarily agreed to do so, however,
that party must be charged with acceptance of the restriction on the subsequent testimonial use of the medi-
ator. We thus answer the question presented by this case in the affirmative: the NLRB can revoke the sub-
poena of a mediator capable of providing information crucial to resolution of a factual dispute solely for the
purpose of preserving mediator effectiveness. Such revocation is consonant with the overall powers and du-
ties of the NLRB, a body created to implement the NLRA goals of ~promoting the flow of commerce by
removing certain recognized sources of industrial strife and unrest" and "encouraging practices fun-
damental to the friendly adjustment of industrial disputes..."**

4. Conclusion

Based on above deliberations, analysis, critical and comparative law analysis it can be said as a
recommendation, that it is necessary to regulate confidentiality issue at the legislative level and to make the
following steps:

1. Mediation should be recognized as a confidential process. This should apply both to the parties
and mediators and any third person (trainee, intern, Ministry personnel, etc), who has access to information,
exchanged through mediation, given their official duties. According to national legislation a party may state
any time, that agreement failed due to faulty action of the mediator, who influenced the party, and the
existing regulations the mediators are not allowed to make a statement about a declaration impairing his
reputation in any place other than the court of law. It should as well be mentioned, that a collective dispute
may have an impact on other entities as well, and when exchanging information about them, the third
persons should have the right to demand non-dissemination of such information, amongst them,
irrespective of party agreement.

2. It should be defined, whether what kind of information can be made public by a mediator. To this
end the EU Directive and UNCITRAL Conciliation Rules can be employed, according to which the parties,
including mediators, are required to keep confidential information and are banned from using information,
obtained through mediation, as an evidence at the court of law. However, abidance by confidentiality
principle is not justified, when public policy, the best interests of children are jeopardized, or when non-
disclosure of confidential information harms physical or psychological integrity of a person. Disclosure of
confidential information is also justified in cases, when it is necessary in order to implement or enforce an
agreement resulting from mediation.” It will be reasonable to take account of the privilege, envisaged by
the USA Uniform Mediation Act and circumstances, excluding this privilege.

3. It is important to introduce a sanction, providing for liability for the breach of confidentiality duty,
or provision for the foregoing should become subject to agreement between the parties before the initiation
of mediation and in the case of failure to come to an agreement the preference should be given to statutory
stipulation. Otherwise any stipulation about confidentiality will remain unenforceable.

4. Legislative regulation of confidentiality duty will also remain unenforceable if the legislator does
not define the scope of mediation process. Consequently, it is recommended to redraft Paragraph 6 of
Article 3 of Resolution N301 of the Government of Georgia on Approval of the Procedure of Consideration
and Resolution of a Collective Dispute through Mediation Procedures. Worth mentioning is the mediation
process includes not only mediator's meeting with a party/representative either individually or together, but
any form of communication as well, which should also be subject to confidentiality duty.

" Alfini J., Press B.S., Stulberg B.J., Mediation Theory and Practice, 3" ed., LexisNexis, 2013, 207-210.

¥ Directive 2008/52/EC of the European Parliament and of the Council, 21 May 2008, on certain aspects of
mediation in civil and commercial matters, in Tsertsvadze G., (Edit.), Perspectives of Legal Regulation of
mediation in Georgia. National Centre for Alternative Dispute Resolution, Tb., 2013, 27.
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5. The does law not prescribe the exact validity period for confidentiality duty and when does it

expire, consequently, both the Labor Code and Governmental Resolution should specify this issue. It is also
important to regulate the aspects of mediator's ethics. A mediator, who received confidential information
during the process, should be act as a representative of the persons who are in a way connected with held
proceedings of the case, essentially, actually related thereto.*
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Rati Chantladze’

Ethical Duties of an Advocate Representing a Client in Mediation
(Comparative Legal Analysis of Georgian and American Models)

Mediation as a means of alternative dispute resolution is recognized by western legal systems. It has
developed at an exceptionally fast pace in the United States of America, which, of course, was ac-
companied by discussions and reasoning in literature accumulating valuable knowledge and experi-
ence that undoubtedly must interest lawyer and non-lawyer specialists working in the field of mediati-
on.

Creation of a legislative base necessary for the development of the field of mediation in Georgia is
underway. After the adoption of amendments to the procedural legislation, the parliament of Georgia
admitted for discussion a draft law on mediation, which will be voted on in near future.

The participants of a mediation process have a special status, role and function, which they must
carry out in order for mediation to be successful. A special role and function is borne by the advocate
representing a party, who much like in case of court or arbitration proceedings, seeks to achieve the
best possible outcome for the party; however, as opposed to a classical dispute, advocates engage in
communication of a different nature with the participants of the mediation process and do not act wit-
hin the scope of the predetermined procedural restrictions. The representative powers of advocates
are by no means unrestricted and they may be held liable for various breaches of law. The present
article identifies and analyzes such provisions with the aim of their further improvement and develop-
ment, and includes recommendations.

Keywords: mediation, the process of mediation, an advocate representing a client, ethical duties of
an advocate, the code of ethics, the ethics commission, primacy of client’s interest.

1. Introduction

Popularization of mediation results in increased significance and relevance of legal regulation and
systemization of the ethical matters related to it. In terms of safeguarding party interests, a special role is
played by the advocates representing them, who must ensure provision of qualified and bona fide legal
services to the clients during mediation negotiations. It is therefore important to evaluate activities of the
advocate representing a client in mediation from legal standpoint based on the existing legal framework and
determine the ethical duties imposed on them.

In Georgia and the United States of America, putting on a statutory footing the ethical duties of
advocates representing clients in mediation is topical. Opinions vary with respect to the subject matter of
regulation and the applicable methods. Significant steps have been taken towards development of
mediation in Georgia by introducing judicial mediation and adopting relevant amendments to the civil
procedure legislation'. Currently a draft law on mediation® is under review in the Ministry of Justice of
Georgia.”

The present article aims to determine the ethical duties under the present legislation imposed on an
advocate representing a client in mediation process. It is of utmost significance to determine whether the
representation of a client by an advocate in mediation is deemed advocacy and whether the universal
ethical duties of an advocate apply.

PhD Student, Ivane Javakhishvili Tbilisi State University, Faculty of Law.

Civil Code of Procedure of Georgia, Legislative Herald, 14/11/1997, Chapter XXI, <https://matsne.gov.ge/ka/-
document/view/29962>, [02.08.2019].

Bill of Georgia on Mediation, the official website of the Parliament of Georgia, <https://info.parliament.ge/#law-
drafting/17577f&gt>, [02.08.2019].

The official website of the Ministry of Justice, News, <http://www.justice.gov.ge/News/Detail?newsld=-
7634&gt>, [02.08.2019].
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The present article analyzes the legal framework of ethical duties of an advocate and its characteris-
tics in legal systems of Georgia and the United States of America. Emphasis is placed on normative and
doctrinal interpretations of the provisions of professional ethics of advocates and the possibility of their ap-
plicability to mediation.

2. General Overview and the Existing Legislation

Involvement of an advocate is undoubtedly necessary in any proceeding or process having legal sig-
nificance. Mediation is no exception in this regard. A mediator bears an ethical duty to ensure that parties
have a chance of self-determination.” Creating appropriate circumstances for self-determination primarily
implies giving a party an opportunity to be duly advised by professionals of various fields. In this regard,
the role of an advocate as a state recognized specialist of law is indisputably important. An advocate shall
ensure assessing all legal risks on behalf of the party involved in mediation and decide in correspondence
with party interests.’

The existing legislation governing advocates and their activities comprises national legal acts, inclu-
ding Law of Georgia on Advocates, Code of Professional Ethics of Advocates, Statute of Georgian Bar
Association on Disciplinary Accountability of Advocates and Disciplinary Proceedings, and international
acts ratified by Georgia: Code of Conduct for Lawyers in the European Union, Recommendation of the Co-
uncil of Europe Committee Ministers, and Basic Principles on the Role of Lawyers by the United Nations.’
It must be noted that current legislation does not include specific ethical norms applicable to and owed by
an advocate representing a client who is a party to mediation.

Among scholars as well as practicing lawyers, an opinion prevails that mediators should only encou-
rage parties to mediation to receive qualified legal advice and ensure that legal risks are evaluated by advo-
cates representing them.” Currently, a draft of Law of Georgia on Mediation is subject to discussion at the
parliament of Georgia® whose official text (of the draft) does not provide for special ethical norms for advo-
cates representing clients engaged in mediation.

Discussions on mediation as an alternative dispute resolution mechanism and the role of an advocate
in this process have been underway in the United States of America since the 50’s of the XX century.” Pur-
suant to the preamble of the “Model Rules” by the American Bar Association, an advocate owes a number
of duties to the client including but not limited to zealous assertion of the client’s position under the rules of
the legal system, and as a negotiator, to seek a result advantageous to the client.'® This provision implies
various forms of legal services. Pursuant to the preamble of the “Model Rules”, with the aim of resolving a
dispute, an advocate may render to the client services related to representation, as well as those, which re-
quire acting as an impartial third person. It is thus considered that the provisions of the “Model Rules” may

Tsulaia O., Self-determination as an Underlying Value of Mediation Process in Ethical Codes and Legal
Scholarship: Tensions between Disputant Autonomy and Substantive Fairness, Journ. “Alternative Dispute
Resolution — Yearbook”, Special ed., TSU Publishing House, 2017, 255, (In Georgian).
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apply to other legal relationships between an advocate and a client such as mediation proceedings. Despite
the fact that the official text of the “Model Rules” does not refer to the involvement of an advocate in medi-
ation proceedings and the applicability of ethical duties provided for by the “Model Rules”, it must be in-
terpreted that ethical duties of an advocate would apply.ll In literature, emphasis is placed on preparing for
and determining perspectives of a dispute as a type of legal services, which is particularly important in me-
diation and implies duty of zealousness."

American Bar Association represents the main American professional union whose functions entail
accreditation of law schools’ (faculties’ of law) programs, development and interpretation of the “Model
Rules of Professional Conduct”. It must be noted that American Bar Association is not in any way connec-
ted to issuing bar licenses, which falls within the scope of the authority of each state."

The analogue of Georgian Code of Professional Ethics in the United States of America is the “Model
Rules of Professional Conduct” (hereinafter referred to as the “Model Rules”)"*, which determines ethical
standards for professional conduct of the members of the American Bar Association.

American Bar Association adopted “The Ethical Guidelines for Settlement Negotiations™ (hereinaf-
ter referred to as the “Guideline™)."> The “Guideline” is a legal document of recommendatory nature, which
determines the ethical norms applicable to lawyers who represent private parties in settlement negotiations
in civil cases. The preamble refers to the promotion of fair resolution of the matter between the parties to
negotiations.' Employing the provisions under the “Guideline” is recommended during court proceedings
as well as in case of alternate dispute resolution, including mediation and private arbitration proceedings.

3. Mediation and Advocacy

Pursuant to article 2 of the Law of Georgia on Advocates, advocacy includes: provision of legal ad-
vice by an advocate to the person (client) who referred to them for assistance, representation of a client
with respect to a constitutional dispute or a criminal, civil or administrative law case in court, arbitration,
detention and investigation bodies, preparation of legal documentation with respect to third persons and
submission of any documentation on behalf of the client, provision of legal assistance, which is not in con-
nection with the representation before third persons.'” The present provision represents and lists the types
o