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1. 3gbagaemo

39005300 BoMImaagbl ogob gosebyszg@ol sm@gmbs@amem
Lodomgdsl, MMIgmoz MoEogsmYMa 3sbLbgoggds ©ogalb go-
©5by39@0b obgmo 0bbEn@mEgdabogsb, Mmammazss Lobsdsmemmm
©> 3M30@Mogn.' ob oMol LEGNJGYMHMIdNmo FmEodsms39dal
36m(39b0, G®MIgmbas Ndmzggds dbstgms Jog dgmabbdgdooc dgmhg-
<m0 bgo@Fs@mmo oMo - aaQno@)mﬁm.z

39005(300L og3b IMsgoma 3nMoGgbmds @agolb aswsbyzg@ob
bbgs 0bLENEMEGd6 goMmgdom.® 3gMdme: 3Mbgnwgbznsrmy-
Mmds, g3mbmdagmmds, pMmal sbmags, dbsgms Rsmymmds go-
by39@0magdab domgdol 3Gm(39Ldn, mEMngg dbamal 0bBgMgbgdal
30035m0bb0bgds, dbsfgms dmMal YAHomngmmmdal dgbstRnbgdals
39&0 dgbodmgdemmds, nbgmMdnmgdnmo gs05by39@nmgdolb dnmg-
3o Bbatgms mzomasdm® 33930L bogmdggmbg o 8Gsgoma bbgs.* gb
130058 gbmdgdo og(393L oL Fmoegg dbatggdobmgol 30dbowggem
3m3gba. ©ask, bgdsygmaemmdommdal 36nb(3n30eb godmdnbs-
g 39005(300b 3B Jombgmmo dgomsbbdgds dg@ew gobbmE(sngmg-
do@0d, goMg LabodsMmmmlb dogM domgdnmn gssbygg@omgds,
358M53 o9dg9dgmons godmazMazbmo ob, Gm3 dbofg o6 dgobifia-
mgdlb by Lagmmsmo LyMmgomom awgdym Ladgmosznm dg-

' Zalar A., Managing Managing Judicial Change Through Mediation - part 1, ADR

bulletin, Vol. 6, number 8, article 3, 02.01.2004, 2, <http:// epub- lications.bond.
edu.au/cgi/viewcontent.cgi?article=1267&context=adr> [15.12.2017].

©330b sm@gMbo@ommo gomobyzg@ob boznmbomama (3968 M0, dgwns-
300l Ladsmommgdngn Mgammomgdolb 396ML3gdEnggdn bodsMmggmmdo,
»d., 2013, 13.

Fotiadis I., Enforcebility of Mediation Agreements in European Union, LLM in
Transnational and European Commercial Law and Alternative Dispute Resolution,
Thesalloniki, 2013, Abstract, 6, <https:// reposi tory. ihu.edu.gr/xmlui/bitstream/
handle/11544/269/Leonidas%20Fotiadis_3645_assignsubmission_file_Foitiadis.
Leonidas.Dissertation.pdf?sequence=1>, [15.12.2017].

Orlando A., Advantages and Disadvantages of Dispute Resolution Processes,
BLANEY MCcMURTRY LLP, <https://www.blaney.com/sites/ default/files/other/
adr_advantages.pdf>, [15.12.2017].
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03bb3gdob.° dgbodadabaw, 0y o6 05Mbgdgdl 8gmns300b dgmgaswm
BombBgmmn dgosebbdgdals sembBymadol ascseb@ngdo, dgmoszonl
4mzg9mo 930M58gbmds 360d3b9mmmdal o 3oMasgh. LEmMgo oxm-
LEMEadss Fmogama badsmmmgdFngn gomseb@on, Mol bagmdgzgmdy(s
253060 Bgorn@ma 0(303L Lo gnome mxmgdgdl.t

bodofmggmmadn dmem Madgbndg Bgmoas dosomdbaxmmagdals
3980 bgm3obobzmImMdabs s JBgmbomnsbmdabsmzal s4@ oMo
0bgfggds sboma 0bbGogm@n - 8gmosz0s,” BmBgmoaz Ladmemmme
FOEOHINoMgdnmo gM 3093 5O 3Mob. hggbo sDM0m, sbadbe)-
mo 0bbEo@&n@&ob Batds@gdobmgolb gfom-gMon 13bndgbgmmasebglo
Bobsdnmmds 0gbgds 3obn smbEymagdal 3g4s6nb3gd0l gmbagfmman
356badM3Ms Jomma bmnsmyMo s LadsmmadMogo Mgsmm-
dabs s bagMmadmMobm gsdmznmgdal gomgamobbobgdoo.

LEOG00L Fobsbns, dgrns300b Jgmaggsw Jombgmmo Jgmsbbadg-
30l 03 sbEgmgdal 394o60b3gd0l 33magzs, HmIgmas badsmmgg-
mdo 5MbgdmdL o6 LodmBsgmme dgbadmms gsnmgzamabBabmlb jo-
bmbdgdgmads. 33mg3s MmMngb@oMgdymoas dgabbagmmb 3gmnszanls
dggase dombgnmo dgmebbdgdal sebfmmadal 394060B30b Lobgg-
30 5 domo dbamobal dggasm dgmnsz0ol bs3ebmb3wgdmm dsbal
gm®domgdab g@e3dggg 390dymdagmb 3mbiMg@moa Mg3mdgbos(so-
g0 39005(300L 3Gm(39L0L LadmBagmm 3m3mommdal ¢ dEAMbaqe-
Loymaza.

2. 3g03300b abLGEGYGo LogsGomgzgmmBa

39005(300L LadsmommadMogn Mgammomgdal bsjombo 3Mad@o-
3mbgdL, d30gdonmn BMob bomdmdomggbmgdlbs s ,dmIbIsmgd-

> Alfini J.J., McCabe C.G., Mediating in the Shadow of the Courts: A Survey of the
Emerging Case Law, (2001), Arkansas Law Review, Vol. 54, No. 2, 2001, 196.

Freeman A., The importance of Being Earnest: Enforceability of Mediation
Agreements, International Law Office, Australia, 06.11.2012, <http://www. in-
ternationallawoffice.com/Newsletters/Litigation/Australia/Piper-Alderman/
The-importance-of-being-earnest-enforceability-of-mediation-agreements>,
[15.12.2017].

Bogemady ., LabadsMmommm Fgosinalb JoMoymo dmegmo 93Mm-539-
Mogme 360D3530, 1960396MbL0GgE 0L 30dmd(393mmds, md., 2016, 7.
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mgdL* dmEab 0b@gbbom@o asbborgal bogsbns.? badetmggmmb
3md3gm 396mb3gdmmdadn o6 sMbgdmal 30bmbo dgmas(300l dgbe-
bgd, odze Lbgowabbgs bm&mds@omm 598 do gomzamabbobgdmmos
39005(300b L3gznamMEo Lobggdo. omasb LEs@nal 3nbbgdnsb go-
3m30bsfy gymomgdsl gogedabgamgdo Labadstomm dgoas(zo-
0bo® o Labm@omm Jgoos300Dg."0 sbggg dg3gbgdom 396 dm Bgn-
3(300L, BMIgmoz EEgbEEgMdoc  Lsdsmmadmogsw dmbgbfo-
390990 ofMss. dgogase, 3mEsgg dbaMggdl o ofzo sMmsbsoMa
LadoMmomadMogn asMab@ns dgmaszonlb 3Mm3gLbol ogdocmn dbo-
699%0b a(330bs. dogomoma, bafggdl 3ombgal 6036530 ¢RBog-
500 3mbg0gbznomm@mmdall  3Mab3030L  gobbmmzngmadsbomab
0535330679800, 33 FMmmbmzgbgdl dgbadmms ©s93M Mmoo babrosb-
Inemds, Medgoy) dgeosznob 3Gm3gbol dbgmgmmdabab(gsmos
Lobadsmomm  dgoos(300bs) babsb3Nmmdal gowgdal dghggds
30035m0bb0bgdmmo sMds, dgmns300b dgraaem dombgmem dgoe-
bb3gdol o6 593L smbEAmgdal LodoMomgdMogn gofMsb@ons.
bg3mblbgbgdmmo dgmdsfgmdnsb asdmdwnbsmg dnbobamdg-
dgmos ab gogd@n, MmB ,8g005(300b dgbobgd” sboma 306mbols 36im-
998 dg 3mdomds @snbym 2016 Brmob gobogbymdyg 936m 3933060b/
EU4Justice s gogmmb gobgomatgdal 3Gmamasdal (UNDP) gmoma-
mogo 3Mmgd@ob xsmamagddn dg4dbommn Lodymdaom xamayelb 3oy,
USAID/PROL0OG-0bs @s g963s600b Lagmsdmtnbm 0ebsddmma-
mmdob Lodmgomgdab (GIZ) sd@onmn Rstommmdom ©s gobsb-
Lo bsaggmoom. Ladyndsm gamxdo dgEomebgb Labodstmemm
3M3nbab, ogbGoaal badabobGEmmb, dgmas@mmms sbmznszng-
dab, o3ogdon@o BMggdobs s bgdmembadbmmon bagMmodm@abm
mM3560b3(30980L BadmBomaqgbemgda. sembebadbsgns, Gm3 amb@ozo-
ob bsdabobBHab mbmgbom, USAID/PROL0OG-0bs GIZ-0b dbstosgg-

8 ©330b sm@gMbs@ommo gomabyzg@ob bozombomama (3968 M0, dgwons-

0oL LadsmommgdMngn Mgammomgdolb 39ML3gdEn3gd0 bogsmmggmmda,
»d., 2013, 22.

Logotmggmmb badmgomadm bLadmmigbm gmegdbo, Lsgstmggmmb be-
396mB8gdmm 35369, 14.11.1997, XXI'.

10 LogoMmggmmb 3obmba bm@omns@olb dgbobgd, badstimggmmb bs3sbmba-
©93mm 85369, 04.12.2009, 38".
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6001, 39b6mMb3Mmgd@&nb 0Magmng @abzgbs dmedbaws Lrmmggbogmads
qJL39M 3> dmgd DooMmds, MHMIgeBa(s JObMB3MMgJ@nl Ladmemmm
396b0s> donsbmdsdo dgogsbs, Mmammg 93mm3m s LogMmadm-
obm 3geos300b LB ObEIMEGdMSE gbedadabo, Mm3gmacs «bEx6-
39mymRL 0sbsdgmmgg Lo gobmbdwgdmm demmo@RmmMadnl sMLdMbLL
39m05(300b g3bg0mafgd0bomzab. Iggasw 30 mgal dgmdstgmdocm
36bgdmMdL b 39bmbAgdemm 0bo(z00803d ,3gEos(300L dgbabad® 3obm-
Bob 3Bmgd@nbes s 3obmsb ws3ogdnmgdemo Lo 3sbmbawgdemm (33emo-
gdsms 353980b babnc(38amB8 — by 3o6mMbIgdemm 0bo(sns@n3s).

59006 353m3nbaotmy, dobsbdgbmbamaw dngoRbngo Labodsm-
o, bLabmE MM s 3gMdm dgnsz0s s doma smbfmmadals dgds-
B0D3gd0 g93ma3933009, Hmamm(s ImJdgoo 396mb3mgdmmdanb, sbgsg
Lo 3obmMB3gdmm 0bn(305@030L gomgamabbnbgdom. 33mg30b dggag-
b0l 9390 Bo68mboRgba Mdxmdgbos mammgmma babols dgooszool
36m(39b0b gM03obgonbgeb sdmy3ogdmow gobboemgs.

3. babsdsmaremm dgnsz0ab (36985 s 3nb Iggasw
dombgnma dgmsbbIgdab sebAnmgdsmds

3.1. bs3ds3sBomm g0l (36985 M

20b30@abbgs Lobgmabogmda 3gns(30nl MM (39Nl Badsm-
03530 doMomdbaxmmagdol mEMgabmgdal Rscgzol batmabbo ws 0b-
&9bbogmds gs6bbgog98mmns”."? 8gmos(300b gm-ghm sbgm gsdmg-
m0b6gdsL BaM3moagbl Lobadsmmmm dgwns(30s, MmBgmog Lods-
®39mmb badmdomsgm Ladmzgbm 3megdbb 2011 Bemolb 20 ©g399-

1 dgo0.: Ervo L., Nylund A., The Future of Civil Litigation: Acces to Courts and Court-

annexed Mediation in the Nordic Countries, Springer International Publishing
Switzerland 2014: Chapter 5, von Bargen J.M., In-Court Mediation in Germany:
A basic Function of the Judiciary, 77; Chapter 7, Ervasti K., Court-Connected
Mediation in Finland: Experiences and Visions, 121; Chapter 8, Dahlqgvist A.,
Mediation in the Swedish Courts: Change by Eu DirecTive?, 137; Chapter 9,
Adrian L., Court-Connected Mediation in Danish Civil Justice: A Happy Marriage
of a Strained Relationship, 157.

©330b 5@ gMbs@ommo asmabyzg@ob Bozombamm@o (3960, 3gwo-
5(300b LodaMmomgdfngo Mgammamgdal 3gMb3gd@nggdo Lajesmmgzgmman,
od., 2013, 62.
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396b ogds@e XXI' magaob — ,boboedsGormm dgmanszns” — Loboom
5 2012 Bemob 1 00636M0@sb 58mJdgoms. 187" dbemal Babgogzao,
LamRgemal babsdsGoemdn Bata b0l d93mga Lobsdstmmm 8gwn-
5(300L ogd39809doMgdmmoa baddg dgodmgds aswagglb dgoosdm-
b (goDognm o6 ogoomm 30Mb) ©ogob bsmgms dgmabbdgdom
©3LEHYmMadol Bobboo.

Lobodomommm dgns300b (36908 LadoMmggmmb bodmdomasjm
badmmM39Lm 3mEgdboom 3mBgbFnggdmmo o6 sob. dobdo dm3934)-
mod domemme dgdmbzggzgdn, 01 MmEolb gosg3gds 96 dgodmgds
30059(39L bobsdsmormm dgeosznsl bogddg. babsdsfMomm dgons(sns
dbomgmomgal bagomegdgmm dgbodmms ogmb Lamgsbm bLodsm-
0mgdMng 05390036 (30M©s 39bmboo gsmzgamanlbnbgdmmn gsdm-
bo3emabgdabs) badgdzgoEMgm LodsMmmydMng ©s390mMdb s Ladg-
Bmdmm LadsMmmnmgdFng 5398056 ©s393d06Mgd0m. sbgm dgdmbgg-
3590 LobodsMmmm M@ gdadmbormns babsdsGmmm Jgwasznslb go-
©3b(39L Logdg doybgage bsMmgms Mobbdmdabs. bmemm dbamgms
®6bIMals 5ALgdMboL dgdmbzgzadn Labsdstomm dgmnsznabogals
6930b3ngMn bbgs ©og0b gowa3gdss dgbadmgdgema.™

3.2. 3mqdgn 356mMb3gdmmdabl dabgezam LabsdsMammm

370035300l 399350 dambgyma J9mnsbbdgdabs
3bAymgdsomds

LogoMoggmmb badmgomasdm LadMmzgbm 3megdLbol mobsbdsw,
o9y babsdsGoremm 8gnszonl dgogase dbatggdo dgosbbdogdosb,
bobsdamomm dbatrgoms dedagmdmmdal baggmdggmDg asdma@ebl
356R0b6g3sb bamgoms Bmmng 930l 8@ 3n(3980L dgbabgd.™ mmames
3b9053m, babadommmm Jgmoszonlb dgmgasw dombgmemmo dgosbbdg-
35 gomndgds Lsgdob bomdmgdol dgbygzg@ol dgbobgd asbhobgdols
Lobom, Lowsg Lobadsmmmm g@smMFmo@ ©s 33mdbnMmsegsn aob-

LogoMmggmmb badmgomadm bLadmmigbm gmegdbo, LogsGmggmmb be-
396mb3ndmm o364, 14.11.1997, 1875,

Logommggmmb badmdomadm Lad@mmzgbm 3mmgdbo, LajoGomggmmb bsge-
bmb3gdemm 8369, 14.11.1997, 1877(1).
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LadEgMogL Ibsmgoms 8mEnaggdal 30MmmgdL." 5330608, B™ Lobe-
dofonem dg0s300b dggasm dombgmma dgmsebbdgds badstimemgd-
0350 3505b3dMgdmmos LobadsMmmm mMoggdsbmab." Jgbode-
3nbow, bobsdamomm dgwoszn0b dgogasw dombgmmo dgmsbbdgdals
s@babEmmadman b gsdmgoygbmam dbsgms dmEngqgdols dgd-
obgggedo sGLgdmmo babgdo. LoynGemadms, M3 Jmbsdstomemy
598 30(390L babadsmomm dgmos3n0b dgmgasw dombgmmn dmEngg-
3oL 30MmgdL. gb, (3ombobewm, bofmdmsawggbl 8gmasz00l 3mbggowgb-
(309AMbols 3063030 oMMZg3L.

Logdob Badmgdal d9by39@0L dg8mbzgzeda Labsdsmmemboo-
30b bgmBgmEg 8ndsMmgs ©o30Dg 03539 Fbatggdl dm@ab, ndsgy
Logabdy s 03539 baggmdgmoao o6 dgodmgds,!” oz babodsmem
89005(300b dg9a900 dgmebb3gdal 8nmbBgzabsl LabsdsGmmmbomgol
bgm3gmEge dodsmmgol dgbadmagdmmdsl godmma(zboglh. sdsbmabs-
39 0 bobadamomm dgwas(300bsl ogs Fbsmgms dgomsebbdgdom wsb-
mEs, babsdsmommb Jogm gs3m@sbamn gsbhabgds batgms dm-
602980b 0598 30(3980L Fgbobgd Lodmmmms ©s o6 goboRngMmgds.™®
9L y39mexgMa 3o odmggs ©Omalb dsgbodsem@o abmagzal gbom
>ebEmadol dgbodmgdemmdsl. dmgamgl smat MRgds sEsbsatma
Lodamgds, MmMImomsz Mo gobgmagh 56 Mmoz300s6 do(30emgdl
>eb&mmgdsb.

ymggmogg  Dgdmblgbgdmmomsb  3o8mBnbsmg  dgagadmos
30g35m, babsdsGomm dgwas300lb dgdmbzgzeda (3ombobao s 3ds-
4mgxomgdgmos dbafgms dmemmeobn dgmoszonl dadsMor MMl
©5dmMa 3oLy o bafmggdolb dg3(306985L00b ©s353d0Mgb0m.3basglbo

5 momaedgomo 0., bGabGsmo 3., LaJoGmggmmb Lodmgsmodm bodGHm-

39bm 3megdbob 3m3g6@eMn, 3gmmy gosdndaggdymoa s dgbbmEgda-
o a0dm(393s, »d., 2007, 374.

dgoatyg: Zalar A, Managing Judicial Change Through Mediation - part 1, ADR
bulletin, Vol. 6, number 8, article 3, 02.01.2004, 8, <http://epublications.bond.
edu.au/cgi/viewcontent.cgi?article=1267&context=adr>,[15.12.2017].

bogomggmmb  bLedmgomasgm  badhmigbm  3mmgdbo,  Ladommggmmb
bo3obmb3gdemm 8o(36q, 14.11.1997, 273 (2).

Logommggmmb badmdomadm Lad@mmzgbm 3mmgdbo, LajoGomggmmb bsge-
bmb3gdmm 8o(36q, 14.11.1997, 1877(1).
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93995300 SLENMgdL 3Mg396(300L AmEb Fgmabbdgdal dgbabmyy-
gdema - Ibafggdl ao3bmdngfmadama sdgom s, Gm3 3om@gdamg-
30l dgbEmmadol 00300056 396 so(30mgdgb.

5b0dzgbol moMmbos, ™3 Lobadstmmmm dgwosz00b dgogasm
30mbgmmon dgmsbbdgdol sebAmgdol Lsgombomsb ©s3s330Mgdom
Mamgdgmymagzomos 3bsmgms bgds. s@mbodbyymoa dgomsbbdgds Lobs-
domommb dogh 3830300905 356R0bgdol (boddal dmmoggdom oL~
mgdol dgbobgd) Laboo, Moz dob Ibsmgms byGgomal dombgos-
390 53&M3oG M bl sebEnmgdswl. gb, Mabsggomggmoas, Bt~
3moabgbl 3gmns(300b Bgdsymammdommdals 360b(3030b dgbrewo-
39L o, 985bmabagy, 96 Fggbodsedgds 93Mm33306M0L oMgdd 030l
Amobmgbol - Labgmdbogmd wbrs MbENbzgmymb, Hm3 Fbmemme
dbomgms LyyMgomol dgdmbizgzedn gobogl sembEmmgdswmn badgwo-
S(30M amﬁ)ngabo.w

3.3. by356mbIAgdmmm nbo(3nd@nz00m g3mz3mabBabgdyma
LabadsMmoemm 3gens3nabl (36985 d dab Jgmgasw Jombgnemon
Ls3gEas(z0m ImMaggdab sbEmymgdsEmds

Lo 3obmMbIgdemm 0bosns@ngnm Labodstmmm dgonsznol do-
30600 Bnamds doMgmsmas dg(33eoo. 3063 Mogdo xbos no-
430L, H™3 gobLabMzA s Labsdstomm dgmoszonl (56908 — Lobo-
3oMomm 37905300 M0l 3g0d(305, MMIgmo(y bodzngmegds bam-
Bgmol babadsmmmmadn batoagbol d9dwga, bagdommggmmlb bLadmds-
madm badMmzgbm gmegdboo smagbama Bgboom Lobsdstmmmmb do-
96 Lo430b gosGmMabamzgal go©s(3980lb dgdmbggzeda. babo xbos
3039350 Rod@L, MH™I Lobodomommm Fgns(305(3 IgE0d(3000 ©S dnb
30dsMo g5dmaygbgds ,3g005(3006 gbabgd™ bajeMmggmmb 39bmbooc
s@agboemo Bgbgdn, Ladestmggmmb Lodmdsmsgm bad@mmgbm gm-
4Ll Mo30Lg8Mgdosms gomzamabbobgdoo.

Lo 3ObMBIgdmm nbos0s@03d gmns(300L Jggasw dombBgmen dg-
bbbl Mbmgdl Ladgwnsznm dmEnggdal s Jogbogl Lobadsam-

1 Directive 2008/52/EC of the European Parliament and of the Council on certain
aspects of mediation in civil and commercial matters, 21.05.2008, Art 6.
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oenm 3mm0gg3abasb.? gb (33emnmgds 30 3965306mdg3L babadstmemm
39005(300b dggas Bombgmmo Ladgoaszom dmMoggdal sembmuemg-
dab dmgdgmabasb gsbbbgsggdyma Bgbal Rsdmysmndgdsl. 3ofMggem
0330 b 007g35L, MM dbsmgmes dgmabbdgdadgs edmnmgdayma
Labadasmmmm dgoos3nnb dgogaen dombgnmao badgonszom dmEngg-
3ab babodsGommb 8nge sebEmmgdabogol od398mgdsmgds.?!

Lo 3obmbB3gdmm 0bo(z098030L dabgogno badgwnszom dma-
39800 30mBg30Lsb LabsdsGommm Fbasgms asb(3bogdac b mogabo
0bo(30080300 g5b6Rnbgdnm 356y39@L Logdob Bomdmgdsl, Moy godm-
036536 LabEFsMDEMbsMzgolb bymIgmMge dodstmgal dgbedmad-
mmdal o357 03539 IbaMYgdL dmEnl, 0dsogg Logsbdy s 0dsgg Le-
Bdzeoo.

Lo0bBYMgbms dgdmbzgggs, BmEgbsg bamggdo LabsdsGomemm
39005(300b 3ggase dombgymem Lsdgmos(znm dmEnggdsdn of go-
003506067396 srbEmmmadomdsl. sbgm dgdmbzgggedo Labodsm-
ommdo baddob Bomdmgds 3qBymgds, 3qbadadabswm, dbatgqda Lobo-
dofmmnemdn 03s39 bagsbdy s 03939 Laggdgmom 39mdc 0s39846.
sbgor dgdombgggedn 8basgbo badgnszom dmMoggds gomebadmmoy-
b5 bagomomggmmb badmdomadm 3mmgdboo gomgzsmobbabgdmm Bg-
BHoemdomo Bmm80o oYY asMoaqdsl s dbsmggdas ns39d96
bodommazgmmb Ladmgomadm s Lodmdsmogm bLodmmigbm 3megd-
bgdom gofoggdal doMmdams sMm3q3nbomgal ewagbaemn Ladsm-
23bomdmgdol Bgbgdom. sebodbymon asdmBobsmgmadl bm@dsms
Bgmgmmmanm@o 456356M896056. o33 390gLa 0d6gds oy 3o-
bmbdgdgmon bsgnmbal gosbyzg@olb Dgdmblgbgdmm absl 3obmb-
300g5emmdado 306adnf gonmgamabbnbgdl.

30bob0dbogns o d@n, HMB Lo 3obmbIgdmm 0bozns@ngs s
339 EgdMmgdl s N@Gm 3gGoi o6 odmagzl LabsdsMoemlb ve-

m9d5b ©33@303mb Labadsmmmm dgmns(znab dgogase dnmbgmma
badgoos30m dmMnggds. dggas LabsdsMmmm dgnszanl 3mbyo-

20 Zalar A., Managing Judicial Change Through Mediation - part 1, ADR bulletin, Vol.

6, number 8, article 3, 02.01.2004, 8, <http:// epublications. bond.edu.au/cgi/
viewcontent.cgi?article=1267&context=adr>, [15.12.2017].

21 Directive 2008/52/EC of the European Parliament and of the Council on certain

aspects of mediation in civil and commercial matters, 21.05.2008, Art 6.
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96300 EHMIs NRO™ gBoss o3Mmo. bobasdstmmm badgwon-
3300 3mM0a 950l dobssMbl dged8mbdgdl dbmmmm 08 dgdmbgggedo,

0] oEaqds SbGmgdol LagoMmgds. dgbodsedobsw, 3mbxnwgb-
(300AmMbol o330l 068gMgLowsb gsdmdmnbafyg LagsMammms,
M3 3baMggdo 5300906056 badgmoszom ImMnggdoc gsmgamabbnbg-
o 3omEgdnmgdgdol 6gdsymammmdnm dgbEmmgdsl. od3g Mbos
0mg3olb, BHm3 LabsdsFmmmm oMb 0@ ygzob Ladgmoszom dmMoggdals
s@bEMmgdsdg o9y Ladgoszom ImMoggdol dobssmbo gbnbssmdrg-
3905 bLogdommggmmb 396mbrgdmmdasl, bLadsmmggmmda s@mbgdmem
Logofm BgbFngl, 56 o) dobo sebEmmgds dgudmgdgmos dmtogg-
30b dobsomboesb godmmnbamg.

Lo 3obMbIgdem aba(3008030L MobsbIsw, gHo-gHoma b mo-
39 oMol gob(3bogdol Laggdgzgmbyg, LobsdsGmmm Wa3emgdsdm-
bogos gobabommmb Lobadsmmmm dgwos300b dgogasw dombgmmon
badgosgom 3mMoggdol s@bEMgdal bsgomba. 563 (sbowgdgm-
3o b boMmaanbmlb Ladgmos(znm 3mMNggdol gEsbo 56 Lomsbs-
ME ©33mB3gdamo sbmoa. Ladgwosznm dmEoggdal sebEmmadal
Lo 3oobl gob3bomgdal domgdowsb 10 mab gomsdn gobabomagl ob
Lobodatormm, Mmdgemds(s bogdg ao@algs dgas@mEb. b bsgombo
a5baboemgds bgdntn dmbdgbol gomgdg, oxydze LobadsGmmmmb bad-
3ol gomgdmagdoms g93mM33930L bgmdgbobymda dgmdmos mesoan-
bmb Dg3ota gobboemgs.

4. Lsbm@smm 3gnd(3nab (36985 s dab Jggasw dombgnmal
d9m36b3qdab SbAHymgdsomds

4.1. Lsbm@scim dgns30ab (3693

dogmao dbmgemamb 3obd@edoom dMsgeman bm@smanbo amagby-
3L 3geos@m@olb Mmmbs s gMbgosb.? ,bm@omasdol dgbobgd”
Logdo@mggmmb  3obmblb 20126mol 16 350l Lo 3obmb3gdemm

(330 g0l dggasm 0593580 38" dbemo — ,LobmB oM 8gns(30s°,

22 Schonewille F., Euwema M., Mastering Mediation Education, Maklu, Antwerpen/
Apeldoorn/Portland, 2012, Lesseliers V., The Value of Mediations as a Component
of the Legal Education, 82.
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Mmdgmo(zy 93mddgoes 2012 Bemob 1 ogmoboesb. babm@smm dgoo-
5305 o60b 39Mdmbadsmmmgdmngo ©a30lb gosbyzg@al 3Gmzgba,
Mmdgmdog dbomggdo bgdsymagmmdom babynbgddg o6, 3obmboom
35m35m0bbobgdye dg3mbzgz98dn, bagsmogdygmm Bgboom gMhomoa o6
39&0 3g0s@mn bm@smonbol @ebdsmgdnom, s656G3mgdgb dmmads-
61539050 boagm bagnmbgdolb momdsbdy dgosbbdgdol dombggols 3nb-
Bom.?

Lobm@BoMm dgrnszns dgbadmgdgmons gobbmE30gmoglb bgdal-
3096 35bg, 0y badoonggmmb 306mbdgdemmdom gs6LsdrgMy-
0 56 36M0b sbgo egedg dgmns300l gobbmE(30gmgdals bdgsosema-
0 Bgbo. 50badbemo 6m@m3abasb 30dmbs 3emabl BomImawaqbl bom-
Robm LadsMomgdMoga (aoMms dgomom 0y3560bs, dznma v93060L
dosmomo (36mdabs, 3dmdemals qaemadol dgbmmmzgabs s 3dmdemal
Dggdob Rodm®m8g30bs), bodgd g0Mgm LadsMmmgdmogn s be-
39Dmdmm bBoMmnmgdMng ©53980.2 0bnbo BoMBmaa 9696 Lobadsm-
oM 890053000 39398093569 nm bLogddg93L,% GmIgmms Bomdm-
q00b dgbodmgdmmdsg 3obmB3gdgmads Labm@omm dgmaszonlb gbo-
0(3 gobas dgbademgdgmo.

Lobm@ofm dgna(30s Mbrs gobbmE(3ngmmalb dgns@mmal ©s-
3y 300096mmdobs o 309y 396dmgdmmdals, dbsfgms mgocmgsdmm-
339300, bgdogmazmmdommdabs s 3bagms mababbmEmmdal 3nb(so0-
3980L ©5(33000.%¢ 535bmobsgzg LabmBomm 8gns300b 3Mm3gbo 3mb-
BoEgb300mNFns — dgos@mE bm@omonblb s batggol o6 sfgom
MBgds 35039d36mb 0l nbgym@ms(300, MmBgmarg doscmmgals (36m-
domo aobs 3gnsznnl 3Mm3gbowsb. gb Babo o6 godmoaygbgds oy
dbomggdo bbgoggzemom dgomsebbdwbgb, 56 0 3gmnszonl 3Mm(3gbda
3Mbx80@b30omMmbal 3nofMmdoom a30dyma3bgdym abgm@mdsznabs

2 bodoMoggmmb onb@nEoab 80bob@®ab 3@Mdsbgds #71, LogdoGogzgmmb
Lo 3obmb3gdemm da(36g, 31.03.2010, 3bemo 100.

# bogommggmmb 3obmbo Bm@o@as@olb Jgbobgd, bogoGomggmmb bsgobmb-
8gdmm 85369, 04.12.2009, 38'(1).

LogoMmggmmb badmgomadm bLadmmigbm gmegdbo, LogsGmggmmb be-
396mb3ndmm o364, 14.11.1997, 1875,

26 bodomoggmmb onb@ ool 80bob@Mab 3mdsbgds #71, bagdoMoggmmb be-
39bmbdmgdemm 35369, 31.03.2010, 3xbema 100.

25
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5 ©M393g6@L LabsdsMommdn Baomaqgbl ob dbomg, HmMBgmds(s
355390305 0g0, 36 09 gb 0bgmMBs(300 96/s M3Ndgb@n dgmeg
3bofgd 3obmbom gomzgamabbBnbgdyma bbgs badmsmadgdoom doomm,
96 53 M 3896@5(300L/0653METs(300L BboMg nbgrs(s Bemmds.

Lo 39bmMbIgdrm nbo(3058085 LabME MM gmas(305Lmsb dado-
@900 (33m0mgdgdbs ob/s ©s358)gdom Mgamma309dL o6 omge-
mobb0bgdL. ,dgm0s300L dgbabgd® bodstmggmmlb 3obmbals 3Mmgd@o
20b5bb35390L Lobodommmm s 39Mdm gns300b. 979056 godm3dwa-
Bog, dmbmgabas Labm@omm dgwosznnl sanmo bsdsMmmgdfing
Lob@gdado. 3g@dmm, o6 Rsbl Lobm@omm dgwos(3ns Bomdmawagbl
390005(300L @sdm 30gdgm Labgl oy ol 396Mdm gosznal gFo-g-
Moo babgo.

4.2. Lobm@smm dgns(300b Jggaswe Jombgnmo Jgmabbdgdab
sobmymgdspmds

936m3533060b  oMgd@ogs admggs dgbodmagdemmdsl, bsdg-
©05(30m dmEM0ggds gobogl smbEnmgdon Lobsdsmmmb 56 bbgs
3M33989b@fn mEgobmlb dogH 439960l 396mbB3gdmmdnwsb go-
3m30bsMg.2" LodoMmmzgmmb dg8mbzgzedn, Abasgbow sGogMon 93-
AH3mo d33860bo,28 sbge 3m3398gbGNH MmMasbmm bm@omoybo
33030060

20m@oM0580b dgbobgd® LojoBmggmmb 396mbol Mmsebsbdo oy
Lobm@oMm dgmos(300L 3Mm(39Ld0 ogs Jbsfmgms dgosbbdgdom sb-
s, bm@emonbo saqbl dmmMoggdal 948)b, Bm3gmoag b ne-
95 Labm@omm Bgboom. dodsobasdyg, Labm@smMm dgmosznol dgg-
350 dombgmmo dgoebbdgds bomdmamggbl Labm@smm Bgboom ©s-

3mB3gdme ImFnggdob oJ@L, MHmmom o gbomo gomEadagmagdals
dgnbEnmgdmmdal dgdmbggzedn adnmagdoma smbEggmagds bmso-

9eads bm@ecobol ogf as393mo basmbEmadm guMemal

27 Directive 2008/52/EC of the European Parliament and of the Council on certain

aspects of mediation in civil and commercial matters, 21.05.2008, Art 6(2).

2 De Palo G., Trevor M.T,, EU Mediation Law and Practice, OXFORD UNIVERSITY
PRESS, 2012, 63(6.26), 137(11.31), 320(24.20).
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boggmdggmdy ,LedLENgdm BomImgdams dgbabgd® badsmmggmmb
396mboo oaqboemn Bqbnoc.?

LobmEBoMm FgEos(300L GoMmamgddo dgdwastn dmMogqdal od-
Bob smbab&mnmadmow Lodommazgmmb 306mbdadmmds Losmbmm-
gdm gaE3mob 3o(3980b gobbsgnm@gdnm Babb o6 nmgomobbo-
69dL. dgbadsdabow, 50bndbymmab ©s3o3doMgdom bos asdmgznyg-
b Dmgswo Bgbgdo ab Logmdzgmbdy dgbadmadgmoas bm@oo-
bobash LosmbEmmgdm FuEEmal godmmbmgs. sdgoseb gsdmdwon-
bofg, ben@omoybobgsb Loscmbmmmgdmm gM3mal godmbscmbmgsw
(30 gdgemns 3M3ma300@ae sMbgdmdwgl 2 3nfmmds: 1.9bsMgms
dnMob Lobm@omm dgons300b Bomamgddn dgagbomo Labm@smm
3d@0b sebEMMdsbmsb s393d0Mgdom sEbgdmmo dgmobbdgds; 2.
53539 9930 LasembEnmgdmm gu@gmal 3o(3930b badsGomgdmoga
39009a930b BgFommdomo 3568568)985.% 58sbmsbsgyg, bobm@etm 8g-
05(300bsb 3batggdl dgmdmoasm Labm@omm dgmasznal gomamad-
do dgagboma dmEnggdol 598 do LogMomm o6 gsnmgsmabbobmb
sebEMmadol Lsgombo. sbgo gdmbggzsdo dbomgl MbsmAmbogds
Labadsmonmmbogol dodsmmgal gbom smbBmgdaol g 3mob go-
dmobmgol gmgds. LabmEemm dgosoolb smbEmmgdal dg4sb0b-
30, Lobodsmomm dgmos30sdn sMbgdmmobasb gobbbgsggdom, o6
bernogh Ibamgoms bgdsymemmdommdal 360b303L s mebbggo-
0dos 936Mm3533060b bBobsMEgdma6®'.

5. 3gfdm dgns(30

5.1. 3mgd3go 356mb3gdmmdam gsmgzsmabbabgdyma
396dm dgons(30

LogoMoggmmb dmddge 39bmb3gdmmdada 39fMdm dgona(zns
3mbgbMnggdymo 56ss, Moy LadaMmgdmngo RsGRmL domds Gm3zqdL
396dm dgmos300b 3gdobobdgdl. sdqoseb godmdwnbamyg, 3gMdm 8g-

2 LogoMmggmmb 3obmba bm@smns@olb dgbsbgd, badstimggmmb bs3sbmba-

©93mm 85369, 04.12.2009, 38".
30 0dsg, 38°.
31 Directive 2008/52/EC of the European Parliament and of the Council on certain
aspects of mediation in civil and commercial matters, 21.05.2008, Art 6.



20 @306 SCOIGESO0I0 30@IBI3IOH

05(300b dg9a90 doembgmma dgmabbdgds Bamdmowaqbl Rzgmmad-
03 bgm3dg3emgdslb s dob Jodoto 3odmoygbgds 3obmbawgdmm-

oo bgmdg3mmgdgdol 3ndstm  gomgamabbaobgdymoa bm&mdgda.
396dm dgeos300lb 3Gm(3gbmsb BndsGmgdoc o6 oMbLgdmal dgoons-
(300L dofomaeo 3M0b(303900L o330 bodofMmmgdmngn goMab@os.
3500 30mzgomabbnbgds 3oMeadnd mbrs dmbrgl bgmadg3@mmagdsda.
bomdamn bgdgdos M08y bobol smbEEmadol 394sb0D30lb oML g-
dmdady. 3Mgeo@mmo dmgamal dogf gommgdnmagdol @eMmggzo-
Lol badRgmoom d0dofmmagl LobodsGmnmmb s badsGmsmbamdmgdals
3000 0obmzl Lognmatn gRmgdol @s33sL. dgbedadabswm, 3gMdm
3905300 ImJdgen Mgammomgdom 396 @dONbggmymal Ibsmgms
bogqdobs ©d ©MHmab @sdmaszol dmemmEabgdl, a3 3gmosznal
qfo-gfon doMoomswo 930658 gbmdss.

5.2. by356mbIAgdmmm nbo(z3nd§ngznm gsmzgsmnbbabgdyma
396dm dgos3nsi30ab (36933, Labggdo s
300 3bAymgdsmds

Lo 3obMbIgdmm nba(sno@ngs 3gfdm Jgmas30L Nbmegdl dg-
©005(3050, MMIgmos bmM(s0gmegds dbofmgms 0bo(sos@ngom, dgwoa-
5(300L MOmMdody Bgmabbdgdal Loggdzgmdy, LabsdsGoemlb Jogm
bogdob gos@mMabomgal gows(3gdnb gomgdy.

Lo 3obmMbAgdrm 0bo(305@ 035 0mzgamabBnbgdl Lagsmm badsm-
omal ogMopogyemo 3ocol bagoMomggmmb dgos@mmms sbmgoszo-
ob 3d94865L (359amB8 — dgmos@mtms sbmz0s(30). dgoosGmEms
sbmz09(300b Bg30gdo 56056 Bgns@mMgdo, MmBmgdoy Rofosby-
0 56056 dgos@mMmms gHmnsb Mggb@Mdo. 5Jgwsb gs3m3nbafyg
dgandmos godmgymor 3gmdm dgoos(300l 2 babg: 1. 396Gdm 8gns(zos,
m3gmba(z bomdsMmaglh 3gns@mmms gmomnsb Mggb@mda Rsmo(sb-
Mo 3gns@mmo (d53mamd — s36Mgn@gdamo 3gons@mmn) s 2.
396Mdm dgmas305, GmM3gmbs Bofmdsmmagl 3oMo, GmIgmoz o6
06036905 3g0s@GMEmMS gMMNsb MgqLb@EMdn(dgdama — sMss 3Mgoo-
&9dmmo 39058™M0).%2 39Mdm dgmns(300b 533356 ©0RgMgbsnMg-

32 dgoe.: De Palo G., Trevor M.T, EU Mediation Law and Practice, OXFORD
UNIVERSITY PRESS, 2012, 512; oboeg: Schauer M., Verschraegen B., General
Reports of the XIXth Congress of the International Academy of Comparative Law,
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Enforcement of the Mediation Settlement in Georgia

The present article reviews the various types of the mediation
like court mediation, notary mediation and private mediation and
their enforcement mechanisms according to the existing laws and
as of the anticipated alterations in the existing legislation of Georgia.
At this crucial moment of commencement of judicial regulation of
the mediation in Georgia, some recommendations relying on the
practices, notary acts, doctrines and researches of the United
States, EU countries including the post-Soviet Union countries, are
already drafted. The article points out, what may at the first glance
seem as a minor issue - the significance of the judicial regulation
of the enforcements of the mediation settlements, its role in a
prevention of the infringement of the mediation settlement by the
parties and growing reliance of society towards the mediation, as a
mean of alternative dispute resolution.

Key Words: court mediation, notary mediation, private
mediation, mediation settlement, the mechanism of enforcement
of the mediation settlement, legislative initiative, accredited/not
accredited mediator, the settlement reached through court/notary
mediation, settlement act of court.

1. Introduction

The mediation is the alternative dispute resolution mechanism which
fundamentally differs from other dispute resolution mechanisms like courts

*  BA Student at Ilvane Javakhishvili Thilisi State University, Faculty of Law, Intern at
TSU National Centre of Alternative Dispute Resolution.

*  BA Student at lvane Javakhishvili Thilisi State University, Faculty of Law, Intern at
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and arbitrations.! It stands for the structured negotiation process led by
the Mediator — the neutral person chosen by the mutual agreement of the
parties.?

The mediation has many advantages compared to the other dispute
resolution instruments,® In particular: confidentiality, economy, time saving,
involvement of the parties in the decision-making, consideration of interests
of both parties, opportunity of maintaining the relationship between the
parties, well-informed decision-making on the basis of self-determination of
the parties etc.* These advantages make it more attractive for the conflicting
parties. Yes, relying on the principle of voluntariness, the decision achieved
through the mediation is more enforceable than the ruling of the court,
however, it cannot be excluded that the party may not fulfill the mediation
settlement even though it was concluded voluntarily by him/her.®> Therefore,
if there are no guarantees for enforcing settlements reached through the
mediation, every significance of the mediation will be lost. The enforcement
mechanism is the main assurance by which a person can defend its rights.®

Zalar A., Managing judicial change through mediation - part 1, ADR bulletin,
Vol. 6, number 8, art. 3, 02.01.2004, 2, <http:// epublications. bond. edu.au/cgi/
viewcontent.cgi?article=1267&context=adr>, [15.12.201].

National Center for Alternative Dispute Resolution, Legal Regulations Perspectives
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> Alfini J.J., McCabe C.G., Mediating in the Shadow of the Courts: A Survey of the
Emerging Case Law, 2001, Arkansas Law Review, Vol. 54, Ne2, 2001, 196.

Freeman A., The importance of being earnest: enforceability of mediation ag-
reements, International Law Office, Australia, 06.11.2012, <http://www. inter-
nationallawoffice.com/Newsletters/Litigation/Australia/Piper-Alderman/
The-importance-of-being-earnest-enforceability-of-mediation-agreements>,
[15.12.2017].



30 @306 SOIGEIO0IT0 8IQIBIZIOI

For the purposes of accessibility and efficiency of the justice, the
mediation, as a new institute’, the formation of which is yet to be finished,
is been actively implemented in Georgia for the last several years. In our
opinion, reasonable definition of enforcement mechanisms considering the
existing judicial reality and the worldwide practices, will be one of the main
preconditions for the success of this institution.

The purpose of this article is to research the mechanisms of en-
forcement of the mediation settlements which is given in the Georgian law
or which may be implemented by the legislature in the future. The research
is oriented to study the types of enforcements of the mediation settlements
and by the analyzes of which, to implement the specific recommendations in
process of formation of the mediation legal framework for the purposes of
insuring the future popularity of mediation.

2. The Institute of Mediation in Georgia

The legal regulation of mediation is the subject of intense discussions
between the practicing lawyers, academics and “customers”.® There is no
rule on mediation in the existing laws of Georgia, however, there are special
types of mediations given in the various normative acts. For the purposes of
this article only the court mediation® and notary mediation®® will be discussed
here. Alongside with the latter, the private mediation which, is as of today, is
not regulated by the law, will also be discussed in this article. Therefore, the
conflicting parties do not have any legal guarantees in order to defend the
positive sides of the mediation. For example, parties are having questions
towards the confidentiality principle, they may lapse the limitation period for
the claim, since no suspension of running of the limitation is provided by the
law during the mediations process (except the court mediation) and decision
achieved through the mediation has no enforcement guarantees.

7 Tsuladze A., Georgian Model of Court Mediation in Euro-American Prism, Publi-
shing of University, Thilisi, 2016, 7 (in Georgian).

National Center for Alternative Dispute Resolution, Legal Regulations Per-
spectives of Mediation in Georgia, Thilisi, 2013, 22 (in Georgian).

o Georgian Civil Procedure Code, Legislative Herald of Georgia, 14. 11. 1997, XXI*.
Law of Georgia on Notary, Legislative Herald of Georgia, 04.12.2009, 38*.
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Taking into the account the abovementioned circumstances, it is highly
welcomed, that working on the new “Law on Mediation” began on spring
2016 within the joint project group of European Union/ EU4 Justice and the
United Nations Development Program/UNDP, with the active involvement
and financial aid of the USAID/PROLoG and German Society for International
Cooperation (GlZ). The workgroup consisted of Court authorities, Ministry
of Justice, Association of Mediators, academics and the representatives
of the international organizations given above. It should be noted that by
the request of the Ministry of Justice and with the assistance of the USAID/
PROLoG and GIZ, the expert opinion on the draft law was concluded by the
Slovenian expert Alesh Zalar, who has assessed the last version of the draft
law as laws corresponding to the European and international standards of
the mediation which ensures the existence of the modern platform for the
purposes of development of mediation. As a result, as of today, there is a
draftlaw on “Law on Mediation” and the related amendment bill (hereinafter
— legislative initiative).

Therefore, we deemed it is highly appropriate to research the en-
forcement mechanisms of court mediation, notary mediations and private
mediation according to the existing law as well as according to the legislative
initiatives. In order to demonstrate the findings of the research more
precisely the different types of the mediation will be discussed separately.
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3. The Definition of Court Mediation and the Enforcement of the
Achieved Settlement

3.1 The Definition of the Court Mediation!

“The level and intensity of involvement of the legislative authorities in
the process of mediation differs from state to state”.*? One of such types of
mediation is the court mediation which was added to the Civil Procedure
Code of Georgia as a Section XXI1 — “Court Mediation” on 20th of December
2011 and came into force on 1st of January 2012. According to the article
1871 after a claim has been filed with the court, a case that falls within
the jurisdiction of a judicial mediation may be transferred to a mediator (a
natural or legal person) in order to conclude the dispute by a settlement
between the parties.

The definition of court mediation is not given in the Civil Procedure
Code of Georgia. Only the occasions in which the case is transferred or
may be transferred to the court mediation are given in the Code. The court
mediation may be mandatory for the parties in case of disputes on family
matters (except the exceptions given by the law) inheritance disputes and
neighborhood disputes. In this case the court is entitled to transfer the case
to the mediation without the prior consent of the parties. Any dispute may
be transferred to the mediation in case of mutual consent of the parties.?®

Compare: Ervo L., Nylund A., The Future of Civil Litigation: Acces to Courts
and Court-annexed Mediation in the Nordic Countries, Springer International
Publishing Switzerland 2014: Chapter 5, Von Bargen J.M., In-Court Mediation
in Germany: A basic Function of the Judiciary, 77; Chapter 7, Ervasti K., Court-
Connected mediation in Finland: Experiences and Visions, 121; Chapter 8,
Dahlqgvist A., Mediation in the Swedish Courts: Change by Eu DirecTive?, 137;
Chapter 9, Adrian L., Court-Connected Mediation in Danish Civil Justice: A Happy
Marriage of a Strained Relationship, 157.

National Center for Alternative Dispute Resolution, Legal Regulations Pers-
pectives of Mediation in Georgia, Thilisi, 2013, 62 (in Georgian).

Georgian Civil Procedure Code, Legislative Herald of Georgia, 14. 11. 1997, 1873,
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3.2. Enforcing Agreement Reached by Court Mediation According
to the Existing Legislation

According to Georgian Civil Procedure Code, if a dispute is resolved
amicably between the parties within the statutory period established for
judicial mediation, the court shall, on the petition of a party, deliver a ruling
on the amicable settlement between the parties.’* As we see, agreement
reached by the court mediation is found by the ruling regarding terminating
the proceedings where the court in detail and comprehensively determines
the settlement terms of the parties.’ It is evident that agreement reached
by court mediation legally equals to court settlement.'® Therefore, in order
to enforce agreement reached by court mediation, we shall use rules
established for parties settlement. It is important that the judge confirms
the terms established by the settlement of court mediation. Unambiguously,
this represents the violation of confidentiality principle in mediation.

If proceedings are terminated, another claim concerning the same
parties, the same subject and the same grounds may not be filed with the
court'” which excludes opportunity to refer to court in case of reaching
agreement in court mediation. Additionally, if a dispute is resolved amicably
between the parties, the ruling of the court shall be final and may not be
appealed.’® This all gives the chance to enforce while maximally saving
the time. The debtor will not have any chance to protract time or avoid
enforcement.

Due to all above-mentioned, we may say that in case of court me-
diation, parties’ expectations are unambiguously satisfied regarding saving
time da minimizing the costs. Such regulation has the preventive role to fulfill

4 Georgian Civil Procedure Code, Legislative Herald of Georgia, 14. 11. 1997,

1877(1).

Liluashvili T, Khrustali V., Commentaries to Georgian Civil Procedure Code,
second modified and corrected publication, Thilisi, 2007, 374 (in Georgian).

Compare: Zalar A., Managing judicial change through mediation - part 1, ADR
bulletin, Vol. 6, number 8, art. 3, 02.01.2004, 8, <http:// epublications.bond.edu.
au/cgi/viewcontent.cgi?article=1267&context=adr>, [15.12.201].

17" Georgian Civil Procedure Code, Legislative Herald of Georgia, 14.11. 1997, 273(2).

Georgian Civil Procedure Code, Legislative Herald of Georgia, 14.11. 1997,
1877(1).
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the agreement — the parties acknowledge that they will not be able to avoid
fulfilling obligations.

It should also be noted that the will of the party is not taken into the
account while enforcing the court mediation settlement. Latter settlement
is confirmed by the ruling of the court (on settlement of the dispute) which
makes it automatically enforceable without the will of the parties. This
of course represents the limitation of the voluntariness principle of the
mediation and is not in line with the EU requirements as well — the state shall
ensure the mediation settlement to be enforceable only in case of mutual
consent of the parties.*®

3.3. The Definition of Court Mediation under Legislative Initiative
and the Enforcement of the Achieved Settlement

The approach towards the court mediation is fundamentally changed
according to the legislative initiative. In the first place it should be noted that
the definition of the court mediation is given as follows — The court mediation
is the type of mediation which is executed only after filing claim and
transferring it to the mediation by the court according to the Civil Procedure
Code of Georgia. It should be taken into the account that the court mediation
is also the type of mediation and the “Law on Mediation” is applicable law
considering the peculiarities of the Civil Code of Georgia.

According to the legislative initiative, the agreement achieved through
the mediation is called the mediation settlement and it is distinctive from the
court settlement.?’ This difference causes the creation of the different rule of
enforcement of the court mediation settlements. In the first place it should
be noted that the enforcement of the court mediation settlement depends on
the agreement achieved between the parties.?

According to the legislative initiative, in case of achieving the mediation
settlement the court terminates the proceedings by its ruling relying on the

1 Directive 2008/52/EC of the European Parliament and of the Council on certain

aspects of mediation in civil and commercial matters, 21.05.2008, Art 6.

Zalar A., Managing Judicial Change Through Mediation, part 1, ADR bulletin,
Vol. 6, number 8, art. 3, 02.01.2004, 8, <http:// epublications. bond. edu.au/cgi/
viewcontent.cgi?article=1267&context=adr>, [15.12. 01].

20

21 Directive 2008/52/EC of the European Parliament and of the Council on certain

aspects of mediation in civil and commercial matters, 21.05.2008, Art 6.
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mutual petition of the parties or on its own initiative and this forbids the
further admission to the court for a dispute between the same parties, on
the same subject and on the same grounds.

It would be interesting case if the parties will not consider enforcement
in their court mediation settlement. In this case the court proceedings will
be terminated, thus, the parties will not be able to have a dispute in the
court on the same subject and on the same grounds. In the cases like this,
the mediation settlement will be deemed as a written agreement according
to the Civil Code of Georgia, therefore, the parties will have a dispute
infringement of the terms of the agreement according the Civil code and Civil
Procedure Code of Georgia. All this is derived from the teleological definition
of the rule. However, it would be better if the above given way of solving the
issue would be directly defined by the rule.

It should be noted that the legislative initiative does not oblige and even
does not give the court a right to approve the court mediation settlement.
Consequently, the confidentiality of the court mediation is more protected.
The court will review the content of settlement only in case if it would be
necessary to enforce it. Therefore, relying on the confidentiality it is more
likely that the parties will try to voluntarily fulfill the obligations given in the
settlement terms. It should also be noted that the court will not enforce the
court mediation settlement if the terms of such settlement are contradicting
with the laws or the public policy of Georgia or it is impossible to be enforce
due to the content of the settlement.

According to the legislative initiative the court is entitled to hear the
issues of enforcement of the court mediation settlement in case of petition of
one or both parties. The petitioner shall submit the original and the certified
copy of the court mediation settlement. The matter of enforcement of the
court mediation settlement shall be heard in 10 days from the receiving the
petition, by the same court which has transferred the case to the mediator.
These matters are heard without the oral hearing, however, for the purposes
of examination of the circumstances of the case the court may order the oral
hearing.
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4. The Definition of Notary Mediation and the Enforcement of the
Achieved Settlement

4.1. The Definition of Notary Mediation

Many public notaries around the world combine the role and function
of the mediator.?? According to the amendment of 16th of March 2016 in the
law of Georgia on Notary System article 381 — “The notary mediation” was
added which came into force on 1st of July 2012. The notary mediation is the
process of dispute resolution of the private law, where parties voluntarily or,
in cases specified by the law, mandatorily are negotiation on the disputed
issues with the help of one or more mediators in order to achieve the
agreement.?

The notary mediation may be executed on any kind of dispute if
the special rule does not specify the particular terms of execution of
the mediation. The exceptions from the above given rule are family dis-
putes (except for disputes related to adoption, annulment of adoption,
revocation of adoption, restriction of parental rights) inheritance disputes
and neighborhood disputes.?* These are the subject to the court mediation,?
which are permitted by the legislature to be carried out by the notary
mediation as well.

The notary mediations shall be carried out by protecting the principles
of independence and impartiality of the mediator, self-determination of the
parties, voluntariness and equality of the parties.?® Herewith the mediations
is confidential — the mediator notary and the parties do not have the right
to disclose the information which has become known to them in the process
of mediation. This rule does not apply if parties have agreed otherwise or

22 Schonewille F., Euwema M., Mastering Mediation Education, Maklu, Antwerpen/

Apeldoorn/Portland, 2012, Lesseliers V., The value of mediations as a component
of the legal education, 82.

2 Order Ne71 of Minister of Justice of Georgia, Legislative Herald of Georgia,

31.03.2010, article 100.

2% Law of Georgia on Notary, Legislative Herald of Georgia, 04.12.2009, 38 (1).

2 Georgian Civil Procedure Code, Legislative Herald of Georgia, 14. 11. 1997, 1873.

26 Order Ne71 of Minister of Justice of Georgia, Legislative Herald of Georgia,

31.03.2010, article 100.



Baemobrogyemo, 2017, b39s00emyco godmpgds 37

if the confidential information or documents is presented to the court by
the disclosing party, or the information and/or the document was lawfully
obtained by the other party or the information/the document was already
at the party’s disposal.

The legislative initiative does not include any amendment or the
additions with regards to the regulations of the notary mediation. The
draft Law of Georgia on Mediation distinguishes the court mediation and
the private mediation. Thus, the place of notary mediation is ambiguous in
the legal system, in particular, there is no clear answer whether the notary
mediation is an independent type of mediation or it one of the types of the
private mediation.

4.2. Enforcing Agreement Reached by the Notary Mediation

The EU Law gives the opportunity to enforce the mediation settlement
by the court or other competent authority according to the legislation of the
state.?’ In case of Georgia, similar to many other countries,?® authority of
such competence is the public notary.

The law of Georgia on Notary System if the dispute ended up by the
agreement during the notary mediation, the notary concludes the settlement
act which is certified by the notary. Thus, the agreement reached through
the notary mediation is the notary settlement certified by the notary which
in the case of infringement of the obligations by the party is a subject to
the compulsory enforcement executed by the wit of execution issued by the
notary according to the Law of Georgia on Enforcement Proceedings.?

There is no special rule in Georgia for the purposes of issuing writ of
execution for the enforcement of the settlement act concluded during
the notary mediation. Therefore, in this case the general rule should be
used. According to the general rule the writ of execution can be requested
from the notary. Therefore, 2 cumulative preconditions should be met:

27 Directive 2008/52/EC of the European Parliament and of the Council on certain

aspects of mediation in civil and commercial matters, 21.05.2008, Art 6(2).

28 see:De Palo G., Trevor M.T,, EU Mediation Law and Practice, Oxford University
Press, 2012, 63(6.26), 137(11.31), 320(24.20).

2 Law of Georgia on Notary, Legislative Herald of Georgia, 04.12.2009, 38.
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1. The agreement between the parties on enforcement of the notary act
concluded during the notary mediation; 2. The legal definition and the
legal consequences of issuing the writ of execution.3® At the same time
in case of notary mediation settlement act parties may even not consider
the enforcement issue. In such case parties retain the right to apply for the
court in order to request the execution writ. The enforcement mechanism
in the notary mediation, unlike from the court mediation, does not limit the
voluntariness principle of the parties and corresponds with the European
Union standards.?!

5. Private Mediation

5.1. Private Mediation According to the Existing Legislation

Private mediation is not regulated by the existing legislation of Georgia
leaving the mechanisms of private mediation beyond the legal framework.
Hence, agreement reached by private mediation represents the ordinary
contract and rules under legislation regarding agreements are used. With
respect to private mediation process, there are not legal guarantees for
protecting general principles of mediation. They shall be directly reflected
in the agreement. It is even much to say about any kind of enforcement
mechanism. The creditor brings lawsuit to court against the debtor for
violating the obligations and claims protection of rights with judicial
procedure. Therefore, private mediation with existing regulation may not
guarantee meeting expectations of the parties to save money and time
which is one of main advantages of mediation.

5.2. Definition, Types and Enforcement of Private Mediation
Determined under Legislative Initiative

Legislative initiative calls private mediation the mediation realized by
the initiative of the parties, based on the agreement on mediation, without
transferring the case to the mediator by the court.

30 Law of Georgia on Notary, Legislative Herald of Georgia, 04.12.2009, 38°.

31 Directive 2008/52/EC of the European Parliament and of the Council on certain

aspects of mediation in civil and commercial matters, 21.05.2008, Art 6.
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Legislative initiative states creating legal entity of public law — Georgian
association of mediators (hereinafter — association of mediators). Members
of the association of mediators are mediators listed in the uniform registry of
mediators. Therefore, we can define 2 kinds of private mediation: 1. Private
mediation led by the mediator listed in the uniform registry (hereinafter
— accredited mediator) and 2. Private mediation led by the mediator not
listed in the uniform registry (hereinafter — non-accredited mediator).??
Differentiating mediation in these ways are common in several countries
and have big importance with respect to using enforcement mechanisms.*

According to legislative initiative, mediation settlement reached by
private mediation lead by accredited mediator is enforced in the same way
as it is enforced according to legislative initiative by court mediation. The
difference is that in case of private mediation, the creditor shall apply to
district (city) courts by the place of the applicant.

According to legislative initiative, mediation settlement reached by
private mediation lead by non-accredited mediator is considered as the
written agreement concluding according to Georgian Civil Code. In case
of violating terms of such agreement, rules for violation of contract terms
under Georgian Civil and Georgian Civil Procedure codes are used.

It shall be stated that existence of mediation settlement by legislative
initiative does not represent the ground to withdraw the claim. In case of
reaching mediation settlement by non-accredited mediation, this is logical
and justified. In case of reaching mediation settlement by court mediation,
according to legislative initiative, applying to court is excluded by the ruling
— about termination of the case due to such mediation settlement — and
there is no problem. However, legislative initiative becomes vague — what
happens when mediation settlement is the outcome of mediation led

32 Compare: De Palo G., Trevor M.T., EU Mediation Law and Practice, Oxford

University Press, 2012, 512; see: Schauer M., Verschraegen B., General Reports
of the XIXth Congress of the International Academy of Comparative Law, Springer
Science + Business MediaB.V. 2017, Espulgues C., Civil and Commercial Mediation
and National Courts: Towards a New Concept of Justice for the XXI Century?,
10.5.1.3., 238.

Esplugues C., General Report, New Developments in Civil and Commercial
Mediation — Global Comparative Perspectives, Vol. 6, International Academy of
Comparative Law, 46.

33
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by the accredited mediator. In such case, there is easier mechanism for
enforcement but bringing claim to the court is not excluded which creates
vagueness. Due to the discussion, we think that legislative initiative shall
define one more ground for refusing to the claim: existence of mediation
settlement excluding mediation led by non-accredited mediator.

In order to better understand the next issue, we would like to emphasize
on norms determined under legislative initiative:

According to article 2(i) of the draft of the Law of Georgia “On
Mediation”, mediation settlement is , binding written document regarding
finishing the dispute by mutual agreement in mediation”.

According to article 363%%(2) of Georgian Civil Procedure Code, “the
issue of enforcing mediation settlement shall be discussed by the district
(city) court in 10 days from receiving the application...”.

Article 13(5) of the draft of the Law of Georgia “On Mediation” excludes
enforcement of mediation settlement made at the private mediation led by
non-accredited mediator.

According to these norms, we may say that written agreement of
private mediation led by non-accredited mediator represents mediation
settlement. Hence, article 3632%(2) of Georgian Civil Procedure Code so-
mehow contradicts with article 13(5) of the draft Law of Georgia “On
Mediation”. We understand that due to specificity of law, we shall use
norms of the Law of Georgia “On Mediation”. However, rules of Georgian
Civil Procedure Code may mislead the customer of mediation. So, in order
to avoid potential vagueness, we think that these rules shall be examined
one more time. There are several ways to solve the problem. Including if
article 363%(2) of Georgian Civil Procedure Code will be specified that this
part does not refer to mediation conducted by the mediator who is not listed
in uniform registry of mediators.

6. Conclusion

It may be stated that the issues researched in the article once more
proved need to examine general legal regulations of mediation and existing
norms linked to mediation. EU4Justice and UNDP during their mutual
projects with active support of USAID/PROLoG and GIZ serve this aim
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and legislative initiative created with their financial support. While legally
regulating mediation, two main aspects shall be balanced: creation of the
process and maximally keeping its informality.3* It may be said that from
theoretical perspective, legislative initiative complies with this mission, but
objective reality will be shown by practice.

Based on existing legislation of Georgia and abovementioned legislative
initiative, we have assigned three main types of mediation: court mediation,
notary mediation and private mediation which itself is divided in two different
types based on who is the leading mediator. Each type of mediation has
different enforcement mechanism. Wisely chosen enforcement mechanism
is guarantee of success of mediation as alternative dispute resolution.

It shall be noted one more time that with the existing regulation of court
mediation, in our opinion, main principles of mediation are unfairly limited:
voluntariness of the parties,®® as the agreement reach at court mediation is
approved by the ruling and is subject to compulsory enforcement besides
the will of the parties and confidentiality,® as the judge in details and
exhaustively determined the terms of parties’ settlement while approving
the agreement reached at court mediation. Limiting these two principles is
conditioned by legally equalizing agreement reached at court settlement and
court mediation. It is welcomed that legislative initiative differs them and
takes into consideration different regulations for each of them.*’

3 cortes P, Online Dispute Resolution for Consumers in the European Union,

Routledge Taylor & Francis Group, London and New York, 2011, 159.

35 Doherty N., Guyler M., The Essential Guide to Workplace Mediation and Conflict
Resolution: Rebuilding Working Relationships, KOGAN PAGE, 1% ed., London and
Philadelphia, 2008, 12; Hopt K.J., Steffek F., Mediation: Principles and Regulation
in Comparative Perspective, Oxford University Press, United Kingdom, 2013,
Chapter 1, Hopt K.J., Steffek F., Mediation: Comparison of Laws, Regulatory
Models, Fundamental Issues, 109.

3% van Schijndel R.A.M., Confidentiality and Victim-Offender Mediation, Maklu,
Antwerpen/Apeldoorn/Portland, 2009, 182; Hopt K.J., Steffek F., Mediation:
Principles and Regulation in Comparative Perspective, Oxford University Press,
United Kingdom, 2013, Chapter 1, Hopt K.J., Steffek F., Mediation: Comparison of
Laws, Regulatory Models, Fundamental Issues, 49.

37 Zalar A., Managing Judicial Change Through Mediation, part 1, ADR bulletin,
Vol. 6, number 8, art. 3, 02.01.2004, 8, <http:// epublications. bond.edu.au/cgi/
viewcontent.cgi?article=1267&context=adr>.
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In short, it may be said that the article revealed how much importance

enforcement rule in mediation settlement has in legislative regulations while
determining all its details. Reflecting enforcement mechanism of mediation
settlement in legislation may cause discretization of mediation institute and
failure in Georgia. Therefore, we hope that conceptual findings of this article
will be reflected in legislative initiative which may soon be presented in the
changed manner in Georgian legislation.

10.
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Salome Beradze®

Specificity of Confidentiality Protection in Mediation
Process

Mediation itself is a communication directed towards achie-
ving an acceptable agreement for the parties. To the great extent,
this process is promoted by the principle of confidentiality. It pushes
the parties to disclose often undesirable information for them freely
and without any obstacles. One of the aims of the present paper is to
ascertain essence and its forms of demonstration of confidentiality in
mediation process. With the rise of mediation practice, the necessity
of reviewing the absolutism of the principle of confidentiality arises.
Georgian legislation does not envisage grounds for limiting this
principle and needs improvement in this direction. Therefore, the
paper presents exceptions under EU Mediation Directive, Model Law
on International Commercial Conciliation and Mediation Unified Act
which to some extent will eradicate legislative gaps existing today.

Key Words: Confidentiality Principle, Mediation, Privilege, Regu-
lation of Confidentiality, Limitations to Confidentiality principle,
Exceptions to Confidentiality Principle.

1. Introduction

Protection of confidentiality is one of the most important problems as in
theory and in practice as well. This matter is actual in different spheres out of
which providing confidentiality in mediation process in no less important. The
thing is that in mediation, its features and legislative grounds for protection
are very specific. At the same time, from practical perspective, legal results
for breaching the confidentiality are even more interesting.

Itis significant that mediation passed through impressive evolution road
from once practice causing skepticism to widely recognized their desired
outcome believing that information disclosed during mediation process will

*  BA Student of lvane Javakhishvili Thilisi State University, Faculty of Law.
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not be later used against them.?

Besides, in various states regulatory rules for confidentiality principle
are different. This issue is even more actual for Georgia as mediation institute
is new in Georgian legislation. Nowadays, Georgian legislative regulations
are “episodic”. Therefore, it is important to discuss confidentiality principle
related to this institute.?

The aim of the paper, on the one hand, is to determine concept of
confidentiality and forms of its demonstration in mediation and, on the
other hand, importance and specificity of its protection in mediation pro-
cess. One of the outcomes caused by creation of mediation and other
alternative dispute resolution tools is conflict between new alternatives,
their values and interests of traditional court system. The main example may
be conflict between desire to protect confidentiality in mediation process
and emphasizing on the proper examination of all possible evidence by the
court.® Therefore, the values shall be outlined confrontation of which may
allow violation of confidentiality principle in courts or other proceedings.

Hence, this paper is an attempt to determine main essence of the
problems mentioned above and potential (desirable) proposals for ach-
ieving legislative regulations by using dogmatic, comparative, analytical and
synthesis methods.

alternative dispute resolution tool and nowadays, it represents an
independent, specific sphere. Its fundamentally important principles are:
consensual nature of bilateral agreement, confidentiality of the process and
replacement of a decision maker with third, neutral party (mediator)* who

' Macturk C.H., Confidentiality in Mediation: The Best Protection has Exception,
American Journal of Trial Advocacy, Vol. 19, 1995, 412, <http:// heinonline.
org/HOL/Page?handle=hein.journals/amjtrad19&div=25&g sent=1&casa_
token=&collection=journals>, [07.11.2017].

Eloshvili N., Importance of Confidentiality Principle in Mediation Process, Journ.
“Alternative Dispute Resolution — Annual”, 2013, 8 (in Georgian).

3 Freedman R. L., Prigoff L.M., Confidentiality in Mediation: The Need For Pro-
tection, Journal On Dispute Resolution, Vol. 2:1, 1986, 37, <https:// kb.osu.edu/
dspace/bitstream/handle/1811/76172/0SJDR_V2N1_037.pdf?sequence=1>,
[07.11.2017].

4 FieldR., Wood N., Marketing Mediation Ethically: The Case of Confidentiality, Field
&Wood, 2005, 144, <https://Ir.law.qut.edu.au/ article/ download/210/204/>,
[06.11.2017].
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helps the parties to reach a desirable, acceptable agreement regarding all
or some problematic issues of the dispute.> Considering these facts, with
the principle of confidentiality non-existence of long-term court proceeding,
stressful environment and court fees make mediation a very enchanting
alternative.®

“Confidentiality” is considered as the privilege to refuse disclosing the
facts and is created to maintain “the holiness” of those relationships that
rely on trust and need protection.” Significance of confidentiality principle
in mediation process in axiomatic® (it is important and inseparable element
of the process) and assists to creation of necessary trustful atmosphere.® In
addition, confidentiality guarantee offers the parties the secret sphere of
negotiations'® during which opportunity to thoroughly discuss all aspects of
relationship existing between the parties and specific circumstances of the
dispute is created. The opposing parties slowly reach

> Rufenacht D.M., The Concern over Confidentiality in Mediation - An in-Depth
Look at The Protection Provided by the Proposed Uniform Mediation Act,
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[06.11.2017].
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Ohio State Journal On Dispute Resolution, 2002, 240, <http: // heinonline.
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[10.11.2017].
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sent=1&casa_token=&collection=journals>, [07.11.2017].
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2. Confidentiality as a Mediation Principle
2.1. Essence and Signs of Confidentiality

Confidentiality is the primary and fundamental principle of media-
tion.!* Joint, integrative (connecting) problem solving oriented mediation
process depends on readiness of the parties to disclose their interests and
needs, not presenting their position and claims. Identification of essential,
procedural and physiological interests determine efficiency of the process. It
is possible to reach bilateral agreement acceptable for the parties only after
fundamental exploration of these interests. For this existence of some kind
of sincerity and trust is mandatory? which itself confronts with the legitimate
expectation of the parties to protect confidentiality.

This has big importance in legal and practical points of view® as me-
diation would not be effective alternative dispute resolution tool without
confidentiality guarantee. The parties would refrain from disclosing
information before the person who could later be the witness or the opposing
party in the court proceedings.’* The aim of confidentiality is to reduce fear
of disclosing important information for the process as the parties fear their
weaknesses and avoid disclosure. A way out shall be found in mediation in
order for the parties to disclose confidential information as well. In other

1 Chitashvili N., Regulatory Limits of Mediation Ethics and Addressees Bound by

Ethical Standards, “Law Journal”, Ne1, 2016, 34 (in Georgian).

12 Hamilton W.J., Protecing Confidentiality in Mandary Mediation: Lessons
from Ontario and Saskatchewan, Queen’s Law Journal, Spring 1999, 569,
<http://heinonline.org/HOL/LandingPage?handle=hein.journals/queen24-
&div=19&id=8&page= >, [09.11.2017].

Jr. Johnson D.P,, Confidentiality in Mediation: What Can Florida Glean from
the Uniform Mediation Act, Florida State University Law Review, Vol. 30,
2003, 489, <http://irlaw.fsu.edu/cgi/viewcontent.cgi?article=1586context=Ir>,
[09.11.2017].

Kentra A.P, Hear No Evil, See no Evil, Speak No Evil: The Intolerable Conflict
for Attorney-Mediators Between the Duty to Maintain Mediation Confidentiality
and the Duty to Report Fellow Attorney Misconduct, BYU Law Review, 1997, 722,
<http://heinonline.org/HOL/LandingPage?handle=hein.journals/byulr1997&-
div=31&id=&page=>, [11.11.2017].
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cases, this may confront with the principle of good faith and informing. If
the party cannot succeed in mediation process, the risk exists that the other
party will maliciously use received information. It shall be taken into conside-
ration that confidentiality does not refer to information known to the other
party or may become known by other allowed ways.*®> Almost absolute term
for protection of confidentiality gives the parties the opportunity to disclose
intimate details and information about very sensitive personal matters for
them.® In addition, confidentiality principle has the following characteristics:

a) It strengthens trust in mediation process;

At the beginning of the mediation process, according to the relevant
rules, the mediator tells the parties terms and limits of protection of
confidentiality. Such statement helps the parties to begin and develop the
communication. It is common that confidentiality substantially strengthens
trust between the parties and the mediators. Hence, non-disclosure of
information by the other party and the mediator is not guaranteed, efficiency
of mediation process will be decreased.?

b) Confidentiality principle strengthens faith of impartiality of the
mediator;

The mediator shall remain neutral in order to create a trustful
atmosphere.’® The mediator somehow performs creative work and can
successfully perform such work if the parties will be sure that information
disclosed by them will not be divulged without their consent.*® According to
re Marriage of Kieturakisi case, “confidentiality and neutrality are mandatory
elements of mediation. Witnessing mediator equals to support of one party.
Such support essentially violates trust and deceives conditions offered by
mediation.”?°

15 Rabe S., Wode M., Mediation, Heidelberg 2014, 19 [25.11.2017].

1o Wykoff A., Mediation & Confidentiality, Bond University Student Law Review,
Vol. 4, 2016, 2, <http://epublications. bond.edu.au/cgi/ viewcontent.cgi?-
article=1006&context=buslr>, [12.11.2017].

7" Ibid, 3.

8 Macturk C.H., Confidentiality in Mediation: The Best Protection has Excep-
tion, American Journal of Trial Advocacy, 1995, 415, <http://heinonline.
org/HOL/Page?handle=hein.journals/amjtrad19&div=25&g sent=1&casa_
token=&collection=journals>, [12.11.2017].

Tvauri R., Standard of Limits of Confidentiality Principle in Mediation Process,
Journ. “Alternative Dispute Resolution — Annual”, 2015, 27 (in Georgian).

20 Anna Kieturakis v. Maciej Jan Kieturkis, (2006).
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¢) Also, this principle guarantees protection of “secret sphere” unlike
court proceedings;

One of other encouraging reasons for choosing mediation process is
secrecy of the process, contrary to public court hearings. This advantage
is a direct outcome of confidentiality principle and gives big stimulus to
business companies that may be damaged by long and widely known court
proceedings.?

d) Itis oriented on maintaining ongoing relationships;

Mediation supports preservation of relationship between the par-
ties (family or business partners). On the contrary, in the court by its
argumentation the party tries to weaken and object to the other party’s
claims. Confidentiality in mediation gives the parties possibility to objectively
evaluate “less charming aspect of their situation” and negotiate with positive
attitude which is substantially different from negative relationship of the
parties densely linked with the court proceedings.??

e) In addition, the stated principle creates sense of “justice”;

During the mediation process, the parties discuss more issues than it
is generally discussed in usual court proceedings. So, if the information is in
any form used against the party, “chances to damage the participants are
relatively higher”.

Therefore, confidentiality deprives the participants of the dispute to use
information acquired in the mediation process against the other party and
by this way, creates relatively safe environment for the parties’ interactive
negotiations.?

2.2 Confidentiality Demonstration Forms in Mediation

Confidentiality may spread on different aspects of mediation process,
including:

2L Wykoff A., Mediation & Confidentiality, Bond University Student Law Review,
Vol. 4, 2016, 5, <http://epublications.bond.edu. au/cgi/viewcontent. cgi?-
article=1006&context=buslr>, [13.11.2017].

2 |bid, 4-5.

23 Brown K.L, Confidentiality in Mediation: Status and Implications, Journal

of Dispute Resolution, Vol. 1991, 4, <http://heinonline.org/HOL/ Landing
Page?handle=hein.journals/jdisres1991&div=21&id=&page=>, [15.11.2017].
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- Information created or shared during the meeting, for example,
mediator’s records, documents and visual materials prepared for mediation
process purposes;

- Information disclosed to the mediator at the first meeting or by
using electronic devices;

- Observations on behavior of participants of mediation process;

- Reasons why the parties could not agree;*

Therefore, the following confidentiality types exist in mediation
process:®

1. Insider/Outsider Confidentiality;

Insider/outsider confidentiality refers to general obligation to pro-
tect confidentiality with respect to third parties. It is prohibited for the
participants of the mediation process to disclose protected information
to external persons. This obligation refers to the parties, counsels, ex-
perts, translators, witnesses, mediator and other supporting staff. This
type of confidentiality prohibits these persons to disclose information to
non-participant or external persons. Obligations under the law often gets
insider/outsider confidentiality form.2® For example, according to Article 18
of Austrian Mediation Act:

,The mediator is obliged to secrecy about the facts which he has become
aware of in the course of the mediation or which have otherwise become
known. He shall deal with documents provided or delivered to him in the
course of the mediation confidentially. The same applies to the supporting
staff of the mediator as well as to persons who act for a mediator”.”’

24 Reichert K., Confidentiality in International Mediation, Dispute Resolution

Journal, 2005, 62.

Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative
Perspective, Oxford University Press, 2013, 180.

25

% Nagdja M.A., International and Comparative Mediation: Legal Perspectives,

Kluwer Law International, 2009, 248.

27 Austrian Mediation Act (Law on Mediation in Civil Law Matters), 6 June 2003,
<http://www.arbiter.com. sg/pdf/laws/Austrian Mediation Act 2003. pdf>,
[16.11.2017].
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2. Insider/Insider Confidentiality;

Insider/insider confidentiality regulates information stream between
participants of the mediation process. This is extremely important during
caucus sessions; institutional rules of mediation often do not contain the
mentioned aspect of confidentiality as it is considered to be a procedural
issue settled by the mediator and the parties.

While using insider/insider confidentiality, the mediators use open
communications approach or in-confidence approach methods. The first
one does not consider information confidential which is disclosed at the
meetings unless the party informs the mediator that he/she wants to keep
confidential specific facts. The second method considers any disclosed
information confidential and gives the mediator right to disclosure only if
the parties agree so.?®

3. Insider/Court Confidentiality;

Possibility to use disclosed facts during the mediation process in civil
and criminal proceedings against the party is one of the biggest problematic
issues for mediation parties and their attorneys. The circle of relevant
information is pretty broad and includes documents, records, observations
of parties’ behavior, reasons why the parties could not agree and offer
made by the party to reach such agreement. Insider/court confidentiality
protects mediation communication not to be presented as evidence before
the court or other proceeding. This confidentiality type is a specific form
of insider/outsider confidentiality which is enshrined in EU Mediation
Directive regarding mediation,* Uniform Mediation Act and Model Law on
International Commercial Conciliation.® This aspect of confidentiality caused
the biggest confrontation as it will cross the existing boundary between
the mediation process and the court system. The courts are not limited to

28 Govori Z., Confidentiality under the ICC Mediation Rules compared to the LCIA
Mediation Rules, International Hellenic University, 2016, 7.

2 Directive 2008/52/EC of the European Parliament and the Council of 21
May 2008, <http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=  CELEX
%3A32008L0052>, [17.11.2017].

Article 10 of MLICC (Model Law on International Commercial Conciliation),
<https://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/03-90953
Ebook.pdf>, [17.11.2017].

30
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confidentiality agreement between the parties, therefore, protection of
communications being presented at next court proceedings depends on to
what extent do the exceptions from confidentiality protection extend on
these issues.? Subsequently, there is a need to discuss the problem regarding
allowance/inadmissibility of potentially complex evidences.*?

3. Limits of Confidentiality Principle

Existence ofawide-scale confidentiality privilegeisinevitable foreffective
protection of confidentiality principle in mediation process. All details of oral
or written negotiations conducted to reach agreement between the parties
shall not be used against the party in court proceedings.®® In other words
this is called “without prejudice rule”. In mediation it is often established
in written agreement promising protection of confidentiality.>* However,
confidentiality privilege has exceptions as all general rules have which are
important for encouraging using mediation. If the “blanket” rule does not
have an exception, mediator or opposing parties or innocent third parties,
for example, children in family law mediation would not be protected.®

Limitation of the confidentiality principle is also inevitable in order to
avoid transferring negotiations conducted for reaching bilateral mediation
and agreement to “black hole” of evidence: privilege arising “without
prejudice” rule cover cannot be used in bad faith in order to mistaken the
court.*® Therefore, protection of mediation process confidentiality cannot be

31 Tvauri R., Standard of Limits of Confidentiality Principle in Mediation Process,

Journ, “Alternative Dispute Resolution — Annual”, 2015, 33 (in Georgian).

32 Nadja M.A., International and Comparative Mediation: Legal Perspectives,

Kluwer Law International, 2009, 251.
33 Rush &Tompkins Ltd v. GLC [1988] 3 All ER 737.
3 Aird v. Orime Meidian Ltd [2006] EWCA Civ 1866.

3 Macturk C.H., Confidentiality in Mediation: The Best Protection has Exception,
American Journal of Trial Advocacy, Vol. 19, 1995, 426-427, <http://heinonline.
org/HOL/Page?handle=hein.journals/amjtrad19&div=25&g sent=1&casa_
token=&collection=journals>, [18.11.2017].

36 Limbury L.A., Should Mediation Be An Evidentiary ‘Black Hole’?, UNSW Law
Journal, Vol. 35(3), 2012, 917, <http://www.austlii. edu.au/au/ journals/
UNSWLawlI/2012/38.pdf>, [18.11.2017].
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absolute. However, the process shall not become “shelter” of the party who
committed crime or other wrong.%’

Valid exceptions may exist, however they shall be determined clearly
and distinctly by court practice or legislation.*® Several limitation grounds
may be named:

1. Potential Threat;

Obligation of warning the person about the threat was outlined in case
of Tarasoff v. Regents. According to this case, the client disclosed to his
psychologist his desire to kill the third party, however, due to confidential
nature of the meetings, the psychologist did not warn the third party about
the potential threat. The client killed the threat addressee. The court
established obligation of warning identifying person regarding physical
violence or murder. The important fact of the case was that in the present
case psychotherapist-patient privilege and standards of professional ethics
gave the psychologist the opportunity to disclose information. In order to
avoid such outcome, it was inevitable to spread the case argumentation on
mediation process. Considering this, several mediation acts allow limiting
confidentiality in the situation of existing serious physical violence and
threat.*

Unified Mediation Act allows violation of confidentiality by the me-
diation in order to avoid murder and other serious threat. However,
in several instances disclosure of information becomes mandatory, for
example, while domestic violence on children or existence of specific and

unavoidable threat.*®

37" Morek R,. Nihil silentio utilius: Confidentiality In Mediation And Its Legal
Safeguards In The EU Member States, 2013, 432, <https://link. springer. com/
content/pdf/10.1007%2Fs12027-013-0317-9.pdf>, [18.11.2017].

Tvauri R., Standard of Limits of Confidentiality Principle in Mediation Process,
Journal “Alternative Dispute Resolution — Annual”, 2015, 24 (in Georgian).

38

3 Kirtley A., The Mediation Privilege’s Transition from Theory to Implemen-

tation: Designing a Mediation Privilage Standard to Protect Mediation
Participants, the Process and the Public Interest, Journal of Dispute Resolution,
Vol. 1995, 48, <http://scholarship. law. missouri. edu/cgi/ viewcontent.
cgi?article=1291&context=jdr>, [19.11.2017].

Burnley R., Lascelles G., Mediator Confidentiality — Conduct and Communica-
tions, Arbitration, 2004, 8, <https://www.cedr.com/library/articles/Mediator_
confidentiality_SJBerwin.pdf>, [19.11.2017].

40



80 @306 v @OIGEIONI0) 83QIBIIOS

2. Information About Existence or Potentially Commitment of Crime;

Exceptional limitation to confidentiality is mediation communication
“advisedly used to plan, commit or attempt committing the crime, to hide
ongoing criminal actions or threat of violence”.** Obligation to inform may
derive only from reasonable suspicion regarding crime of threat.*

3. Aim of Reaching, Confirming or Denying the Agreement;

Exceptions to confidentiality are often caused by actions afterwards
the mediation process aiming to confirm or refuse the reached agreement
or to create sanction ground for the other party. For example, Article 10(3)
of the Model Law on International Commercial Conciliation provides for
disclosure of confidential information and its recognition as an evidence
“for implementation and compulsory enforcement”. EU Mediation Directive
about mediation contains the same grounds for limitation. In one of the cases,
Supreme Court of Canada stated that negotiation privilege “supports sincere
discussion between the parties which facilitates reaching the agreement”
and also, “supporting such agreements consequent to loaded court system is
a priority. Agreement privilege is truly recognized for this reason”. The court
explained that “communication existing before reaching the agreement loses
confidentiality privilege if it inevitable to prove existence of the agreement
or its limits. As soon as the parties agree on some terms, general interest of
encouraging alternative dispute resolution tools will require real opportunity
to prove terms of such agreement. The rule is permissible as long as it serves
the aim as confidentiality principle does: encouraging such negotiations”.*®

4. Information About Violation of Professional Behavior Rules;

In mediation process the mediator may find out about violation of
professional behavior rules by the attorney (or by other professional). The
mediator may have the discretion to inform about such violation to the
competent authority due to social role or degree of violation. Permissibility

41 Tetunic L.F.,, Act Deux: Confidentiality Adter the Florida Mediation Confidentiality
and Privacy Act, Nova Law Review, Vol. 36, Issuel, 2011, 83, <http://nsuworks.
nova.edu/cgi/viewcontent.cgi?article=1061&context=nlr>, [21.17.2017].

42 Burnley R., Lascelles G., Mediator Confidentiality — Conduct and Commu-

nications, Arbitration, 2004, 9.
43 Union Carbide Canada Inc. v. Bombardier Inc, 2014 SCC 35.
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of such information is even more debatable when it comes to negligent
advice. On the one hand, this will be a mechanism to protect the interests
of the parties, however grounds for such limits are subjective and may cast
doubts on the reputation of the mediation regarding his impartiality. In order
to solve such problem, it is recommended for the mediator to use usual
methods in mediation process.*

4. Georgian Legislative Reality

Mediation has several advantages compared to usual court proce-
edings. Court proceedings create stressful, expensive and unpredictable
environment where the judge unilaterally decides the case. Contrary to
this, mediation is a communication lead by the neutral person. The parties
have objective opportunity to effect reaching the final decision. Mediation
is significantly cheap and effective; however, it is connected to disclosure of
information undesirable and potentially containing danger for the parties.
Therefore, it is very important to protect the confidentiality principle. Even
though confidentiality has a fundamental importance in mediation process,
Georgian legislative regulations nowadays are very general and dry.* In
addition, problems in practice arise if the parties have not contractually
agreed everythingin orderto ensure confidentiality. Besides, thematical limits
of confidentiality agreement, it is hard to determine sanctions for violations
while using information disclosed at the process against the agreement.*
Even though, it is forbidden to broadly overregulate confidentiality, legisla-
tion shall create grounds for its appropriate protection which will be practical
and underline important issues of the process.

Who Shall Protect Confidentiality?

Even though mediation process is not public, discerned group of
persons have the opportunity to find out the substance of current discu-
ssions. This group contains: the parties, mediators, counsels, experts, judges

4 Burnley R., Lascelles G., Mediator Confidentiality — Conduct and Commu-

nications, Arbitration, 2004, 12.

4 Tsertsvadze G., Perspectives of Legal Regulations of Mediation in Georgia,

National Center for Alternative Dispute Resolution, Thilisi, 2013, 32 (in Georgian).

4 Masser K., Engewald B., Scharpf L., Ziekow J., Evaluierung des Mediation-

sgesetzes, Rechtstatsachliche Untersuchung im Auftrag des Bundesministeriums
der Justiz und fur Verbraucherschutz, Speyer, 2017, 35.
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(in case of court mediation or disclosure of mediation information in courts),
also, additional personnel (assistants, translators and etc.). According to the
EU Mediation Directive, number of persons who shall protect confidentiality
is less and applies only to “mediators and other persons participating
in mediation administration”. According to the direct understanding of
the directive, the parties of mediation process are not bound to protect
confidentiality. Such regulation creates important doubt. The most relevant
threat for confidentiality does not derive from the mediator (he/she is not
the potential witness in later court proceeding), it derives from the parties.
In most cases, they would not need a mediator at all and could present
confidential information on their own in court, arbitration or other type of
proceedings.

Unlike the directive, UNCITRAL Model Law establishes broader ap-
proach. It sets not only parties’ obligation to protect confidentiality,* but
puts them before mediation in the list.

In Georgia, the legislator introduced legal regulation of court me-
diation confidentiality under Article 1878 of the Georgian Civil Procedure
Code. According to this article, the participants of the mediation process
and leading mediators of the mediation shall protect confidentiality. It is
desirable from the legislation to specifically determine conditions for using
information disclosed during the mediation process: parties participating
in mediation, mediators, also persons who received information and/or
circumstance due to their work in mediation, shall not be entitled to disclose
or testify about this issue in court, arbitration or any other proceeding.*® This
will increase trust factors towards mediation institute in the society and, at
the same time, will firm mechanism for protecting confidentiality principle.

Which Information is Protected by Confidentiality Principles?

During the mediation process, confidentiality may cover different types
of communication and information, including, factual applications, offers
and details disclosed by the parties during the meeting.** While determining

47 Article 10 part 1 of UNCITRAL Model Law: “Party, mediator and any third party
participating in process administration”.

8 Tsertsvadze G., Perspectives of Legal Regulations of Mediation in Georgia,

National Center for Alternative Dispute Resolution, Thilisi, 2013, 33 (in Georgian).

49 Reichert K., Confidentiality in International Mediation, Dispute Resolution

Journal, Vol. 59, 2004, 60.



Bgemobogacmo, 2017, b3gg0ocmy®o godmpgds 83

limits of confidential information, it is desirable for the legislator to take
into consideration following two issues: 1. Firstly, there is a necessity to
consider different types of information and communication disclosed during
the mediation process. This aim may be reached by establishing broad
formulation;* 2. Simultaneously, the participant may disclose the information
at the mediation process in order to avoid creating evidence for court or
other types of proceedings (due to specificity of protecting confidentiality
principle). Article 10(5) discusses this issue: “evidence that is otherwise
admissible in arbitral or judicial or similar proceedings does not become
inadmissible as a consequence of having been used in a conciliation”.’! EU
Mediation Directive and majority of national legislation of the contracting
parties do not contain such compact. Therefore, it is desirable to consider
such compact in Georgian legislation.

Regulating Grounds for Limiting Confidentiality;

Protection of confidentiality is one of the main supports of confiden-
tiality principle and it is unimaginable to conduct due mediation process
without its protection. This issue was considered by the Georgian legislator
asitis enshrined in Articles 104, 141 and 1872 of the Georgian Civil Procedure
Code. Specifically, according to Article 104 of the Georgian Civil Procedure
Code, the court shall not except as evidence information or documents
disclosed under the terms of confidentiality in a judicial mediation process,
unless otherwise agreed by the parties. Article 1878 prohibits the parties and
the mediator in mediation process to disclose the information. And according
to Article 141, mediator may not be questioned about the circumstances
she/he found out while being the mediator.> However, Georgian legislation
does not envisage exceptions that may allow limiting confidentiality pro-
tection if special circumstances exist. Such compact is established in Article
7 of the EU Mediation Directive which states that confidentiality of the

%0 Such broad formulation is enshrined in Article 7(1) of European Directive

according to which “information that comes from or relates to mediation
process” is confidential.

>L' Morek R., Nihil silentio utilius: Confidentiality In Mediation And Its Legal
Safeguards In The EU Member States, Academy of European Law, 2013, 428-
429.

Tsuladze A., Georgian Model of Court Mediation in European-American Prisma,
Thilisi, 2016, 132 (in Georgian).

52
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mediation process shall be protected unless 1. superior social interest exists;
2. disclosure of information is inevitable for compulsory enforcement of
terms of the agreement; 3. information is disclosed by the agreement of the
parties.

Therefore, the main difficulty while regulating confidentiality is keeping
the balance. On the one hand, it is inevitable to protect confidentiality for the
mediation process and on the other hand, the society may need information
disclosed at the mediation process. Hence, the legislation shall find the
golden interim in a way not to damage any party.*® In Georgia, introducing
the law alike the EU Mediation Directive will guarantee protection and justice
of the interests of the parties participating in mediation process.

5. Conclusion

Mediation in a unique process of alternative dispute resolution when the
parties participate in the process oriented to reach the agreement considering
bilateral interests and the parties themselves determine the terms of such
agreement. Unlike the court proceedings, mediation is not stretched in time
and creates relatively cheap, calm and effective environment. Reaching
effective agreement is often linked to disclosing undesirable, confidential
information for them. This itself confronts to the legitimate expectation
of the parties to protect confidentiality of such information. Therefore,
confidentiality is inseparable and inevitable element of the mediation
process strengthening the trust factor and belief of impartiality. It also
guarantees protection of “secret sphere” typical to mediation process and
preserving existing relationships between the parties. However, at the same
time several mediation acts state that absolute confidentiality may become
a heavy burden for the society and cause problematic results.

Additionally, it is inevitable to find “golden interval” between protec-
tion of mediation confidentiality and interests of disclosing such information
in the court. This may be reached very easily at the legislative stage.
Georgian legislator shall share practice of foreign legislation and courts
and consider specific grounds for limitation including: obligation to disclose
information if potential threat and crime or its potential commitment,

> bid, 19.
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violation of professional behavior rules exist, also limiting confidentiality
in order to reach, confirm or deny the agreement. Several acts establish
exception for the judge to determine in its discretion whether or not need
for presenting the evidence prevails over confidentiality protection principle.
Such exception refers to individual occasions which is not included in general
list of limitations, however, obvious and inevitable interest exists for limiting
protection of confidentiality. Hence, this approach gives opportunity to
compare two opposing interests and on the grounds of their balance, to
decide the issue of protecting or limiting confidentiality. It is true that the
parties may agree on protection of confidentiality, however, if the parties’
agreement has a gap, there is an objective threat that the party will not be
protected due to the bad faith action of the other party which in general
will influence and form negative attitude of the society towards mediation.
Therefore, it is inevitable to have legislative regulation regarding specifics of
confidentiality protection in mediation process. With rational consideration
of opposing interests, this will simplify balancing protection of mediation
confidentiality and using protected information as the evidence in court.
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1. 3gbagomon

55305600 (36mM3Mgds g0 3390 dmJdggdgdobash dgoagds,
3md39gd9dL 30 93m30900 s FodMgdo gso65306MmMdgdl. oMo
99m(309800L Bmmo ammgdgmymenemns dgos300b 3Mm3gLda. dbe-
69900 ymgzgmogal (300mmdgb, dgmosz00l dggasw doommb, o3
dgodmads 3980 o sbggg bostogzeb dgmeyg dbatgl yzgmogga,
obo Bomdgge dgmdmosm. oyd(3s, 90bndbmmo Bamdmowaqbl
20mmmzgabo go80b me353L T Fgmaszos sl 0bLENEGWE, Mm3g-
o3 ©83Y56gdmns dbafgms bgdal 838mMbmBnsdy, dom aowseby-
39&0mgdgdbs s 3mddgmgdgddy. dgbadsdabaw, bobsdmgdemyg LEe-
oo dggbgds gdmsonmo 0b@gmgd@ob s gdman®o god@mmgdom
3356306Mmdgdamo as005643980mgdgdals 360336qmmdal dgmoas(z0nl
36m(39b0b @M. 35306, MHmEgbs Lobsdstmmm 3Mm3gLdy dbm-
mmE BoJ@mMdMngo Im(393nmmdoo bpgds 3Gm3gbol BaMdsmmgs,
390005300 Ld3Lgd FmMEmEbamn asbzbowgdgdom, bydogd@nen go-
3mbo@mmagdgdom ©d §3m (3098000 g53mbzgmmn 0d3mba&o J3g0g-
39d00. 5M3LEMML 030, Gs dgadmagds dmbogl dmmadsmszgdals do-
30sbmab. Losbmg 30 oG0b ob, Moz 0B393L gdm0NE ©obdsmsbLL
5 30db, 306500056 gmbgds 396 sLBMJEL nbgMEBs (300l domgdsls, go-
05391d53980bs s LEMMo LGMsGga0nl dgdydaggdslb. dgbedsdnbsw,
abge @AML oMy 396 omagl gdm30gdlb s yzgmogkgfa dob go-
3m39®Y39mgdadg s0babgds. bdoMow sMnb dgdmbggzgda, Mmogbs(s-
39005(300b 3Mm(39L0 bobdmgmgs s batggdo ©gdgb dgosbbdgdsl
B 30bgdDyg, BMBmals gobbm309mmgdss bLobsdgomagdn o LMo,
0913(35 39019663 gdalb 3mBg6@ o 535 396 5(36mdogFgdagb. dgrgasw,
39005300 gmabbdgds o6 dmeolb LobGHymgdo s JMbymod@ol
dmagemgds dbmmme dmRzgbadomons, Mabay Im3yzqds 98539 ag0l
a9a3cdgmads dgbadmms q@mm Moym gmmdgddos 3o, 300y 3g-
05(300b 3Mm39bodg 0gm. bobsdgdsmyg LGs@nado 303bggmgdom

! ®gmE0s, OHMIgmo FoMmE asdmaygbgds abgma Logmsoobogal,

MmEgbsz M 5@ad0sbl s Mm@ SoMms Bl o6 LML Momazob goymes.
dgbodadnbo, gMm 3mb3Mg@m 90530560 56 SoMms BMg LEMmaw ngqdl
3bmeme 03 353mbgg3edn, 0130 3mBobosmdmgag dbsmg bimmaw vg98b,
3md890098L 3M0b(3030 — 6 yzgmoxmgMa, o6 sMoggma.
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dgdga Logombgddg: o gagd@mMMmgdo 3o6530MHmdgdL dgmosznal
36m3gbol BomMBo@gdoms o) Bofmnds@gdmmdom  ©abMmYmadL,
o 360d36gmmds 5g3b 30l Nbomb Jommmb by gmmsmo s bbgobo
99m(30900, s babolb aobbbgzeggdgdn s@bgdmAL Labsdstomm s dg-
05(300b 3Mm(39Lg8L mMab.ogMgmgy gobgobomagmgdmontn ab-
&9gd@obs s 0b@gmgd@ob 3mgpn3096@ 0L 8603369mmmdsl 8gwn-
3(300b 3Mm(39L0LMZ0L, Jom YHMNgHNTndoMmgdol s sMal myy 56

99m 060 0b@gmgd@ob dsmama 358396989 gnszonl 3Gm(3g-
Lob Bo@Bs@gdom admagmgdal bababmsma.

2. 93mioyca nb@gmgddo (EQ)

99m300 o0l go(36mdogHgdyma gbodogzmEo Mgsdios (dsy.:
LodMaDdg, dndn) LYdogd@ Mo smddnmo, GmamEy dmogfo dga-
d6gds, M3g@gboe dadsMormmo o0dy 3mbiMg@mmo mdngd@nl
303s6m, Gmdgmbss doMomswaw dmdyggds Lbgmemal gbogmenm-
30960 5 (3930000 (33omgdgdo. HmraM Bodgmo gdmzosl gob-
3om@o3L, HmMam(3 ,...0980Mdbgdnmo gsdmznmgds. dgb aMdbmd
99m(300L, 396 3o FbmEmE Godmd Bob. Mmegbsg gomsy 53dmdL
3B 0390g0Lb Mondgl, o3 d9bmgals 3603369mmaebas, dgbo gdm(sns
3obgbmdl, Mmamei Bgbo, dgbadsdabo gbogmmmgono  (33emo-
mgdgdooms s LyMgamom, MM ass3gom Msndg.? Lbmmgo Bzgbo
99m300 a0bbadmgmagh Bzgbogg Ladogmb. 30d@mE B 3m0bol
3bM0m, ,Bz9b0 yzgmodg oo megabygmgdss, hzgbo d3g30L oRg-
30b @magobyBmgds. 3mbgmoad@o NBdm dg@ow bomggdl dmMab
99m 060 abdsmsobbol dpamdsmgmdss, gomyg Mabambdy meo-
96800 gdmmo gboads. 3mbgmad@o of 5MLgdmdL 35653, Lobsd o6
3Mbgdmal Ladabybm gdmz05, GmMBals oMbLdmdsdmys ngo 36l
Ibmmme 3Mm3mgdab 8mgzemgds.® gbogm ammBsbol Babgwgzao,
m39@&gbmds R39ba5b0 BodMmMAL, M3 o6 sMbgdmaL sMBggsebn oy

2 KellyE. J., Kaminskiene N., Importance of emotional intelligence in negotiation and

mediation, International Comparative JurisprudenceVol. 2, 1% ed., September,
2016, 55-60.

Barthel T., Emotional Intelligence In Mediation, 2009, <https://www. mediate.
com/articles/barthelT4.cfm>.
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3o, Bm3gmoa(s a39g3L 6930809 LoGo30590, sGRY35605.4 Moem0sd
%q03b3s Babs Layyzmbol obabyoldn mggs, ,hgdn Mmomdal yzgmsdy
00 30dmbgbsstol ab, Gm3 5s3006L dgmdemas dg335emmb magobo
(36M3698s 0530L0 ©E83M Gngdnmadal dg(33m0n”, 5¢bndbeymn 3om-
3306 amabbdmdl 0dsl, GmA gobbbgseggdmmn @edmzowgdamagds
3ma3(399L 3gbadmgdmmdsl, gogndfmo aobbbgsggdnmow bgdabdo-
96 (398 Lo@o30590.°

Y39ed 50530560bmgol 360d36gmmzobos, 3dmbroglb Lsgmmsma
acmdbmdgdol 0©gb@ng0306980L ¢bstn, dggdmmlb MmamE(z Ly -
®360, sbggg bbgabo gdmz09d0b 3mbBH™Ea. 8sebadbymo Mbstn ym-
390N (36m36M95530 domnsb 3603369mm3zo60s, Jobo gobbs 3mom-
90mmo 360d36gmmds 3o 3gmos300b 3GMm(39Ldo, Bmame (3 dbatgg-
dob, sbgzg dg0s@mEabomgal 30093 HRO™ babasbsbdgmos.

Bg3mablgbgdmm Mbslb  gdmoed ab@gmgd@b bmogdgb.
dogybgoagam ndobs, HmA gdmzonMo ab@gmgd@n, Mmamm(y &gmdo-
bo 30Mzgmao 1964 bgmb dsngm dgmmmbol 6536IM3dn gsdmAbws,
356 3m3mmommds dmadmgs 1995 bgemb s3@mMab, dg3609Mabs s
J9M6omobE0b,gbngm ammdsbolb dogm @obgMommo 0dsgg bamey-

ol 6066007.6 99m30m60 0b@gmgd@&ob dgbsbgd 33emg3900 ¢3568L-
3090 s0bmgnmob aob3sz3mmdada gobbsznmmgdom of@msmmma

a0bs. yzgmody 3o3M(39mademo as635M@gd0lb mobabdsw, gdmzo-
@0 06@gmgd@o ocab ,q3m(30950L o ddob, goggdal, gsdmbsdgzal

3oM030b s Mgammomgdol mbstn.””

Goleman D., Emotional intelligence, Bantam, New York, 2005.

0J39-

Emotional Intelligence, Wikipedia, the free encyclopedia, <https:// en. wikipedia.
org/wiki/Emotional_intelligence#Trait_model>.

dombygndgoemo b., gdmEon®o 0bGgmgd@obs ©s gbodoznmo odmo-
mm3g30lb gHmgmndadstogds, <https://tsu.ge/science/ ?leng =ge &cat=
jurnal&jnomeri=5&tid=5>.
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2.1 33m@EoyFo 0bGgmgd§ob Imeagmgda

mgbomgmdam sMbgdmdl gdmanco abBgmad@ol Lado gobl-
bgo390mmo0 dmegmoinbsm-Rzgz9dalb dmogema (ability model), 3g@q«a-
o 3megemo (mixed model) o baboscmal/d@mabol mogemo (trait mo-
del).

1. «9bs@-Rgg3980b dmegena (ability model) — 5x603bgyemn dm-
gm0 35630m0Mgdmmos bammggobs s 8gng@ab 8ng@. obobo dgg-
(3900696 g3m30m60 06&9mgdEob 3mb(39B (300 306gLobrgMsm gdm-
3G ab@gmgd&ob LEbIMGNma 3o gfandal %066@36'30,

oms 89943650 sbamo ab@gmgd@n.t Mbsm-Fz9393dg ogmdbgde-
o dmegeo 60680’)0536[) q8m(3090L, Bmamg 0bgm@mdszool bo-

LoMagdmm Bystmb, GmIgmas gbdomgds 30Mb, 3o0sDMML s d3mb-
BOmmmb bmgnsmyo go6m93m.° 50bodbmmo 8mmgmo dgozegb
mobo 0ol ¢boMU:

* gdmzogdab >mdds — ¢bofn, Mm3 dgodhbom @s sdmo3bm
99m309 Labgdg, Lyocndyg, b3sDg s bymmzbgdolb 60dxmddg — Lo gy-
®360 g3m(30980b 00096 0x0(3060980L Rscmgmoom. gdm30980L s Jds
BomImaggbl gdmz0Mn 0b@gmgd@ob dofomsw sb3gd@L, g0bso-
056 5b0dbyyemo yggme bbgs gdmon®o nbgm®mdszonl gowsdndagg-
3ol boolb dgbadmgdgmb.

*  gdm0gdab 353mygbgds — ¢bomn, MMI godmaygbm gdm(zne,
Gomd bgema gubym Lbgowsbbgs 393569000 54@&03mdsL, HmamEio-
(390 BogMo s 3Mmdmadol goagms. gdmzonMaw nb@agmad@me-
@ 306l dgdemns msegobo babosmab (33emomgds dmemonsbsw dm-
stamb dob dogh gobsoggogdgem baddgl.

*  93m30930b 333935 — 4bofn, MH™A3 gongm gdm30gdob g6 s
358030 b3y o YOHMNgMNMdgdl, Bonbgosgem gdmogdobs.

8 Mayer J.D., Salovey P, Caruso D.L., Sitarenios G., “Emotional intelligence as a

standard intelligence”, 2010, 232-242.

Mayer J.D., &Salovey P., What is emotional intelligence? (In Salovey P. & Sluyter
D.(Eds.)), Emotional development and emotional intelligence: Implications for
educators, Basic Books, New York, 1997, 3-31.
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* gdmEogdab 3mb@Mmmma — Mbsfn 53mbBMMEmM, MHmam(3
Lo gmostin, sbggg bbgabo gdmzngda.

e  JgMgymo dmegema (mixed model) — 53560390 gbogdmenm-
a0l @gbogm amedsbols og& Badmysmndgdama dmegeo doMoocs-
©O® YNMamgdsl 53sb30mgdlb gdmzon® 0b@gmagdd by, Hmame(s
3m339@9b(300b5 5 (3MEBAL GoMmm sFgemby, MmBgmo sgome-
g0b mogMem 1batgdl.

¢ bsbosmab/3gMmabal dmegma (trait model) — 3LEB6806mML
3obomob 3g@Mopgbo g3megabmdl 3mb393@omu® asbLbgszqdsl
MboM-h39390Dg oxdbgdam dmogmbs ©s babosmab/dgmabals dm-
©9mb ImA0b." babosmalb/dGmabob g8mzayma abGgmgd@o scab
»93M 30900 mgomamddol 3mbLEGgmazns, Mmdgmoi gobmogbgde-
05 505305600 30Ms©n M30bg3g80b odamm Loggbm®mbg“™ 5mbadbe-
o dmEgmo 383906905 3060l gdm oMo mbstol mzomamgdsl.

2.2 A530mbsmuyMn gmbgds (1Q) oy 93mioyca nb@gmgdo
(EQ)

0530560L gmbgds ymzggmmzolb bodmdmal bbgswabbgs gdmso-
ab. 3oL ymggmmgol o43b g6 339mma Mgod300 aomgdmbes o dmgmg-
693y, ®mImgda(z Job gofdgdm bgds. 535bmsb, gdm30s gbdamgds
5©53056L 3nnemb dgbedadnbo gowsabyzg@omgds. o33 3os39@9-
dgemn gdm(300, BmM3geag BoM3mImdlL obdomabLl oznmbamman
ambgdobmab, bgmb @dmal 3oL Joommb dsGmgdmmo gomsbysgdo-
mgds. 50bndbygmabomgal bagoMms, Mmamg bsfn 83mbGHmmEm
boggmatn gd3m(zns, sbg3g dgbadmgdmmds Mo(3nmbama@an dgbgom
3030botg dmgmgbgdl.

06@9mgd@ob 3man030gb@0, 0go3g 1Q oMol Mozombsemmma
ambgdol, 9.6 06@gmgd@nb 8oh3969dgmma, GmMIgmas nmgmgdsedo-
A0l gmbgdfnga sbs 3ol dnbgogoms(s. ab@gmgd@nb 3mgnoogb@obs
©5 93m30960 0b@qmgddob dgmsmgds s ob, o9 Gm3gmo YR

10 petrides K.V, Furnham A., On the dimensional structure of emotional intel-

ligence, Personality and Individual Differences 29, 2000, 313-320.

Petrides K.V., Pita R., Kokkinaki F., The location of trait emotional intelligence in
personality factor space, British Journal of Psychology 98, 2007, 273—-289.
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360936gmm360s, 3g(3609693L ImMob ©s30L Logsbl bomdmaagbl.
Mmgm@3 9339 9036036gm, gdmsan®o 0bGgmgddo sl mbsma
000968 0g0(306M905 Fmobabm s 83MbEHMEM, Mmams bsgmos-
0, sbggg bbgabo 93m(30980,08 @OML, GmEgbsi 0bdgmgd@ob 3m-
980309680 BO™ Ig@owm Mozombamafn ambgdol 3s5R3969dgmns.
030 9BRO™ DgedoGnmos, M3 gmabbdmdl 0dsl, Hm3 306 doms-
0 06@9egd@eb 3mgBeE0gbdem > @ddsrn gdmEagMo 0bgamyd-
Gom, 5g3L Mbstn Jndmmgbody @ogndbgdymo mmanin®o dbyga-
mmdob dgmgas, dngogb dgbedsdal ol 33b6s8my, oydzems o6
5d3L mbafn Robggl 5330560l g3m(3098L,53mbEMMEML abnbo ©s
09350000 3569694mb 3o 30doMo. 5badbyyma gymabbdmadl xbs@b,
dgdemm Lbgob saamsol ssygbm L MMM Md30 s Fsmo 3gMb3ad-
&0300 5004dzd 3m393mma bodyozns. 30d@mM BMobzmnbab dnbyco-
300, ,505305685 56 bos g56LoR ML, 35653 LobsT gMEbHG Mo 56
3300bogL bagmmem mogl, 8maggmms o9y oG 03s39 Lodmsznada
0300mb 3basgbow”.™

q9dm@Eonfo  0bGgmgd@n o 3o3mabsl  sbrgbl  s©adnsbals
(36m36985bg, dgodmgds 0m 3oL, 53mbGEMmMmgdl 303 3sb. 30Mgdl
dogamo 9dmzonc 0b6@gmgd@oo ogdzor g6t s3mbGmmmmb mago-
3bma LodFODBy, 335LMsb 0y3b696 3 MEbMRgmado, Hmam(3 Ls FHMIM
003000, 3bg3g Lbgabmsb. gdmaym®o 068 gmgd@o sbgsg aobbode-
3653L Madgboe 3oMgo 3mInbogsznal Ybsfn o93L 3oMb,0md(3o-
09,085600b53,8505m0 gdm oMo 068 gmgd@ob 3gmby 306b sbggzy
asbgomamgdmmo 543b 3mb3gbnl Mboa. domamo gdmznn&o 068g-
m9d&ob 3Jmbg 30cmzbgds bdnm dgdmbggzeda 3otan 3Ldgbgemn dg-
odmgds ogmb.

06GIgdBob JmaBeE0gbGeLe @ gdmEage abgamyd@oeb dg-
©36M980L @AML Jgbadmms nondgol, Bm3 0b@)gmgd@ob 3mgnoz096@0
a9eobbdmaL Bomds@qdol bymmadn, bmemm gd3msonmo nb@gmaddo
a9obbdmaL Bamds@gdsl (36mgmgdedo. smbsbodbagos, Gmd gdm zo-
M0 06 gmgd@ob gobgomemgds mamm 8g@owm dgbadmgdgmos, gow-
®9 06&9g &L 3m9B0E0gbGL- 0bGImgd@L §maBoEegbGe sMab
ab, o3 0d0gdnsb 3m3yggds oMb s abgsb ©sdmyy3ngdma

12 Frankl V.E., Man’s Search for Meaning, Vienna, 1946.
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300006905, HmEaLbsg gdmEonco 0bGgmgd@ob asbznmamgds dg-
badmgdgmos bs jmomsm magzbg ddomdbal dgmgasc.

390005300 maz30b0 sMbom dodsommas mfngg dbamal bymgo-
mgdab ©s335ymzamadolbygb. 3gos@mmabs s dbatggdol dmage-
60 30D560s doombomb dgmabbdgdsl, Gmgmas Labymggmo ndbgds
mE039 3bs0bmgab. 8mbodbymal gsbbobm@30gmgdma say30emg-
dgmons, 30639 Mogdo, dbscggdal bay@zomgdal ngb@ogoamgds,
mE0gg bl 396b3gJ@& 0300056 dabo assbomndgds s dscmmgzgol
LBmG0 odatornmgdals do393s. 30bsnsb Igmasz00lb 3Gm39L0 gLo-
Jommaon®o s ogfoogmo 3Gmzgbolb Lobogbos, 360dgbgmm-
30600, 565 bgadoGmon BB qdol gsbbomaabs s dgbadsdabo
©5b,33060L god3m@obals Mboma, sModg yzgmes ab Mbofn, HMBgmbscy
99m 309960 0689 &b (36908 596005698b. 3gns(3nal 3Mm(39Lda
Bo3mgda 360d369mmzsebas ab, oy Medwgbsw LEMsgsw dgandmas
50030bm 86 Medgbs mmaninmn dbxgmmds asdsb. adobomgal,
M8 Dg3mmbbgbgdamo 3Mm3gbo Bods@gdno @abGmmmgls, s s0-
mgdgemns, dmbsbamyg 30Mb dggdmmb dmbdgbs, gu9d&nco 3mdybo-
39(309, dbg3g Lbgob sgamsl Lo 3Mcstio Mmogal @eygbgds.

2.3 3dmoymo 0bGgmgd@ob 33630m3698s

©qbogem gmedsbol dm@gmo mGogb@nfgdamoas gdm 0@ 0b-
&9mgd@dy, BmamMg bomgdol Gomom bL3gd@mMmdg, Mm3gmo(s-
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13 Bradberry T.,, Greaves J., Emotional intelligence 2.0, Talentsmart, San Diego, 2009.
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4 Ury W, Getting to Yes with Yourself: and Other Worthy Opponents, Harper
Collins, New York, 2014.
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500 9300% MO dg0sGm@b 3o dgdmas soMhomb LbmMo s
dgbogzgfnbo Ladsbmbm Mgodns 0dob dognzfow, Gmd gdmzngdocm
0gmb daogyemo.

o ,Lmgosmyma 936905

begoomgmo dgabgds oMol bomo 0amdbm, asoam s Mgsgo-
6905 3mobmobm  Lbgsms gdm3ngddy hobzomdom. gb mgobgds
41600 gsL 535b30mgdlL ,bbgebg* 3Mm(39L0b 30d0bamgmdabal s
3mo(393L g33smnnl gobgomemgdsl. ,orm30 a3bmd 3G 9ML s n3bmd
Lognmat magl, o6 1brs dgagdnbogl sbmdoom d&dmmal dgogab.
0930 0(36md L3NG MO3L s oGS IGgML, ymggma asdatx3qdals
Jdg80aa dbg3g FoM(3bLY(3 gobaz@a. brmmm o 30 o3 3G gAMb 036md
©5 36 (3 Lo gN@Mm M3, ymzgm xgHDg e8sM(3bgd0.“"® 93980
begoam@o dgabgdobomgol dgms@mEmgdl gbsgoMmgdsm sg@oncn
3mbdgbobs s 3Mb3mEgbdmen 3mddggdgdal s8m(3bmdal mbseg-
d0. bbmego qb mbacgdo 0639396 933sm0sb.

15 Gross J., Emotion regulation: Affective Cognitive and Social Consequences,
Psychophysiology 39, 2002, 281-291.

16 17y S., The art of warShambhalla Publications, Inc., Boston, 2005.
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b= bomds, Gm3gmo(y 358m30batgmdl gdmsoymo Losbrmmgowasb,
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39b@gMnbmgol @sdaboboomgdgmoas #og@gdabs ©s LoGmoz0gdab,
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Lgds. dgbadadaba, 3gensonl g839d@YM™dobmgal dgmos@mmads
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Mo g33moygbmb 3mb3Mmg@mm aqbwgfmmsb dodsmmgdaom.

17" Goleman D., Emotional intelligence, Bantam, New York, 2005.

18 Meyer E., Getting to Si, Ja, Oui, Hai and Da: how to negotiate across cultures,
Harvard Business Review, 2015, 74-80.
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Importance of Emotional Intelligence in the Process of
Mediation

1. Introduction

All life is made up of certain actions, and actions affected by the
emotions and thoughts. Often, the role of emotions is neglected in the
process of mediation. The parties always try to get as much as possible
through mediation and also take away from the other party, everything
that can been taken. However, this is a “Zero-Sum Game.”! Mediation is
an institution based on the autonomy of the parties, their decisions and
actions. Consequently, the present article concerns the importance of the
decisions made as a result of emotional intelligence and emotional factors
during the mediation process. While the process of the trial is only based
on actual circumstances, mediation is full of sudden statements, subjective
expressions and emotional explosions. Never know what can happen at the
negotiation table. The novelty is that what causes emotional imbalance and
fear, as the mind is not able to get information, recycle it and find correct
strategy. Consequently, the party cannot hide emotions and everything is
reflected in its expression. Frequently there are cases when the process of
the mediation is short and the parties make an agreement on issues that do
not really want to implement and do not realize this at the moment of such

BA Student at Ivane Javakhishvili Tbilisi State University, Faculty of Law.
BA Student at Ivane Javakhishvili Tbilisi State University, Faculty of Law.
*  MA Student at lvane Javakhishvili Thilisi State University, Faculty of Law.

Theory, which is widely used in such cases, when two person or/and group of
people does not want to divide something. Consequently, one particular person
or group of people get absolute wining in case the opposite party losses totally,
the principle of action — everything or nothing (in Georgian).
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agreement. As a result, the mediation agreement is not enforced and the
conflict resolution is only futile, followed by the same dispute and maybe
even in more complicated ways than before the mediation process. The
present article shall develop discussion on the following issue: what factors
lead to successful or unsuccessful completion of the mediation processes, the
importance of a person’s ability to manage their own and others’ emotions,
what kind of differences are between court and mediation proceedings.
Also, under the article also will be discussed the importance of the emotional
intelligence and coefficient of intelligence to the process of mediation,
their interrelation and whether a high rate of emotional intelligence is a
prerequisite for successful completion of the mediation process.

2. Emotional Intelligence (EQ)

Emotion is a comprehended mental reaction (e.g. anger or fear),
subjectively apprehended as a strong sensation, frequently directed towards
any specific object that basically results in psychological and behavioral changes
in the body. Roger Fischer determines emotion as “... experienced experience.
You feel emotion, you do not just think about it. When someone says or does
something that is important to you, your emotions respond as a rule, with
appropriate psychological changes and willingness to do something.”? It is
out emotion that determines our behavior. Victor Franklin believed that “our
greatest freedom is the freedom to choose our behavior.” Conflict is more
about the emotional imbalance between the parties than the resources-ori-
ented Enigma. There is no conflict until there is no responsive emotion to
the existence of which it is the only solution to the problem.? According to
Daniel Goleman, most of us think that there is no choice in how we feel,
while in reality the feeling we have in every case is the choice we make.? In
the beginning of the last century, William James said, “The greatest discovery

Kelly E. J., Kaminskiene N., Importance of Emotional Intelligence in Ne-
Gotiation and Mediation, International Comparative Jurisprudence,Vol. 2, 1%
ed., September, 2016, 55-60.

Barthel T., Emotional Intelligence In Mediation, 2009, <https:// www. mediate.
com/articles/barthelT4.cfm>.

Goleman D., Emotional intelligence, Bantam, New York, 2005.
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of my generation is that it can change his life by changing its attitude”, which
directly means that different attitudes give us the opportunity to think
differently in any given situation.®

It is important for all people to have the ability to identify their own
feelings, be able to control both their own and others’ emotions. This ability
is very important in everyday life, and its special significance is emphasized in
the process of mediation as for the parties as well as for the mediator.

The above-mentioned ability is called emotional intellect. Although the
emotional intelligence, as the term first appeared in the work of Michael
Beldoch in 1964, became popular in 1995 with the same title written by
author, scholar and journalist Daniel Goleman.® Studies on emotional
intelligence have become especially relevant during the last decade.
According to the most common definition, emotional intelligence is “the
capacity to manage and regulate the process of perception, understanding
and expression of the emotions”.”

2.1 Models of Emotional Intelligence

There are three different models of emotional intelligence: the ability
model, the mixed model and the trait model.

1. The ability model — This model is developed by Salovey and Mayer.
Salovey and Mayer tried to emulate the concept of emotional intelligence
within the standard criterion of emotional intelligence to create a new
intellect.® The ability model represents emotions as the useful source for
information, which helps person to understand and control the social
environment.® The stated Model contains four types of ability:

> Goleman D., Emotional Intelligence, Bantam, New York, 2005.

6 Emotional Intelligence, Wikipedia, the free encyclopedia, <https:// en. wikipedia.

org/wiki/Emotional_intelligence#Trait_model>.

Martskvishvili Kh., Relations of Emotional Intelligence and Mental Disorders
(in Georgian), 2013, <https://tsu.ge/science/ ?leng= ge&cat= jurnal&jnom-
eri=5&tid=5>.

Mayer J.D., Salovey P, Caruso D.L., Sitarenios G., “Emotional Intelligence as a
Standard Intelligence”, 2010, 232-242.

Mayer J.D., & Salovey P., What is Emotional Intelligence? (In Salovey P. & Sluyter
D., (Eds.), Emotional Development and Emotional Intelligence: Implications for
Educators, Basic Books, New York, 1997, 3-31.
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e Emotional Perception — ability to perceive and understand the
expression on face, pictures, voice and composition of art — including
identifying your own emotion. Ability to perceive emotions is the main
aspect of emotional intelligence, as this ability enables recycling of any other
emotional information.

e Use of emotion — ability to use emotion in order to facilitate other
activities, as thinking and problem solution. An emotionally intelligent person
may adapt its character (change of the mood) to its work.

e Understanding emotions — ability to understand the language of
emotions and respect the complicated relations despite the emotions.

e Control of emotions — ability to control both your and others’
emotions.

e Mixed Model — model developed by American psychologist —
Daniel Goleman is mainly focused on the emotional intelligence as a rage of
competence and knowledge, which develops leadership skills.

e Trait Model — Konstantinos Vassilis Petrides offers a conceptual
difference between the model based on the skills and the character model.*
The emotional intelligence of the character/stroke is “the emotional backbone
conservation, which is located at the lowest level of personal qualities of the
human”*! This model is linked to the emotional ability of a person.

2.21Qor EQ

Human mind always creates different emotions. It always has had a
reaction to the environment and the events that happen around the person.
At the same time, emotions help people make the right decision. However,
an excessive emotion that generates an imbalance with a rational mind can
prevent a person from making the right decision. This requires the ability
to control your own emotions, as well as the ability to look at the rational
scenario.

Petrides K.V., Furnham A., On the Dimensional Structure of Emotional In-
telligence, Personality and Individual Differences 29, 2000, 313-320.

Petrides K.V., Pita R., Kokkinaki F., The Location of Trait Emotional Intelligence in
Personality Factor Space, British Journal of Psychology 98, 2007, 273-289.
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Intellect coefficient, the same 1Q is the rational mind, the so-called
intellectual index, which is considered to be the mental age of the person.
Comparison of intellect coefficient and emotional intelligence and the issue
what is more important among them is the subject of dispute between
scientists. As emphasized, emotional intelligence is the ability to identify
and control both their own and other emotions, while the intellectual
coefficient is a more rational mind. It is more superficial, which means that
the person with high intellectual coefficient and low emotional intelligence
has the ability to come to the conclusion of the hypothesis based on the
logical reasoning, although it does not have the ability to control human
emotions, control them and empathy with them. This implies the ability to
set himself up in someone else’s place and perceive the situation as per their
perspective. According to Victor Franklin, “no man should judge, unless he
has sincerely asked himself to do what he did in the same situation“.*?

Emotional intelligence affects human life, it can be controlled by it.
Individuals with high emotional intelligence have the ability to control their
anger, and in addition to being honest with themselves and others. Emotional
intelligence also determines how good a person can communicate, but even
a person with high emotional intelligence has also developed the ability to
listen. The person with high emotional intelligence is always a good listener.

While comparing intellectual coefficient and emotional intelligen-
ce, it can be said that intelligence coefficient implies success in school, and
emotional intelligence means success in life. It should be noted that the
development of emotional intelligence is more likely than the intellectual
coefficient. The intellect coefficient is what comes from the birth of the
person and develops independently from it, when emotional intelligence can
be developed as a result of working on itself.

Mediation is aimed to satisfy the wishes of both parties. The main
goal of the mediator and the parties is to reach an agreement that will be
desirable for both parties. In order to implement this, it is necessary to first
identify the wishes of the parties, analyze them from the perspective of both
parties and give them the right direction. Since the mediation process is a
synthesis of psychological and legal process, it is important not to examine
the facts of the facts and the ability to convey relevant conclusions, but all

12 Frankl V.E., Man’s Search for Meaning, Vienna, 1946.
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the skills embodied by the concept of emotional intellect. In the mediation
process, it is less important to see how quickly you can get acquainted or how
logical you are. In order to successfully complete the above-stated process, it
is necessary that the participant can hear, communicate effectively, and set
himself up in someone else’s place.

2.3 Development of Emotional Intelligence

The model of Daniel Goleman is focused on emotional intelligence as a
broad spectrum of skills that leads to leadership.!® This model refers to the
following components:

Self-determination

Self-determination is the ability to identify their own emotions and de-
termine their role in decision-making. This is the first step towards becoming
a mediator. This ability is not easy to achieve, because it is much easier to
understand someone else’s emotions than their own. However, if we cannot
recognize and manage our own emotions, we may be able to reflect on our
unconvincing emotions. In order to avoid such an outcome, the mediator
must define a guidebook of its own emotions and create a legitimate basis
for self-confidence, which will help him manage it.

How does mediator feel for the next session of mediation? Worried and
confident in itself, because this is his first major work; Frustrated, because
the parties are active and do not have a mutual agreement; Irritated because
his car tire landed; Optimistic and positive, because it is a warm day and a
neighbor? Any of the above emotions are reflected on the actions. Being in
a positive mood may miraculously make it impossible to mediate, because
the parties may have a mood that there is a possibility to agree. In contrast,
the mediator’s bad mood may be the most agreeable — even the scope of an
even more serious controversy.

It is possible that preliminary negotiations that are preceded by
mediation are to establish individual emotions of each Contracting Party. The
first and most important negotiations that the person is doing is negotiating
with himself. William Ury said: “After decades of mediation activities and the

13 Bradberry T, Greaves J., Emotional Intelligence 2.0, Talentsmart, San Die-

go, 2009.
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diversity of difficult cases, starting from family intrigue, with labor strikes
and the “civil wars” | ended up with the conclusion that the biggest obstacle
to achieving what we actually want is not the opposite side, no matter how
difficult his personality is, but it is ourselves.“

e Self-Control

Self-control is the ability to control emotions and impulses to adapt to
the changing environment. People with self-determination should be able to
recognize their own emotions and develop mechanisms to reduce the impact
of negative emotions, giving preference to positive emotions. Emotions
cannot be ignored. Most people try to hide their true emotions, but this is
not a good solution, because cracked emotions can produce worse results.
Coverage of strong feelings such as: insult, anger, anger, and possibly reduce
the cognitive and behavioral functioning of people involved in the mediation
process.’® Negative emotional experience remains and leaves a partner or
mediator under long-term tension. Contrary to the expression of emotions
requires a significant cognitive energy, the party that hides the emotions of
the opposing party is an “enemy” and demonstrates competitive behaviors.
Emotionally self-confident mediator can choose a correct and appropriate
response instead of being emotional.

e ,Social Awareness”

Social awareness is the ability to feel, talk and respond to the emotions
of others. This feature focuses on the “other” process and includes empathy
development. “If you know the enemy and know yourself, you should not
be afraid of the results of hundreds of fighting. If you know yourself and not
the enemy, you will be defeated after every victory. And if you know neither
the enemy nor yourself, you will be defeated every time.“'® For effective
social awareness, mediators need the ability to recognize active hearing and
conciliatory actions. These skills are caused by empathy.

e Relationship Management

Relationship management is the ability to inspire, influence and develop
others in parallel with conflict management. “The mediator with emotional

4 Ury W, Getting to Yes with Yourself: and Other Worthy Opponents, Harper

Collins, New York, 2014.

Gross J., Emotion regulation: Affective Cognitive and Social Consequences,
Psychophysiology 39, 2002, 281-291.

16 17y S., The Art of War, Shambhalla Publications, Inc., Boston, 2005.
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intelligence should develop four skills: ability to absorb the emotions of their
own and the parties; Ability to use emotions and apply them to issues such
as thinking and solving problems; Ability to manage emotions and finally to
use the emotions of parties to conduct mediation process.“Y

Relationship management is more attractive when it comes to dealing
with a global or multi-cultural context. Some cultures are more likely to
express emotions or have different opinions about confrontation and
avoidance of the confrontation that can affect how disagreements are
expressed or even on building of confidence. Cognitive trust in some cultures
— trust to the achievement, skill or reliability of a party is secondary to what
is called emotional trust-derived from emotional closeness, empathy or
friendship.®

Gender is also a major role in managing relationships with specific
circumstances and environment. Every gender is characteristic of facts and
situations, as well as different perception and evaluation of emotions and
conversations. Consequently, the mediator must know how the manner of
conversation and the negotiation style apply to the particular gender.

3. Variability of Emotional Intelligence of the Parties participating
in the Mediation according to the Mediation Stages

Depending on the dynamics of the mediation process, it is characteristic
of the emotional background variability. The importance of mediator, as well
as the development of emotional intellectuals of parties and representatives
in the mediation phases. Conventionally, mediation process is divided into
four phases:

1. The opening stage of mediation;

2. Communication stage;

3. Negotiation stage;

4. The Final Stage, Agreement.

17 Goleman D., Emotional Intelligence, Bantam, New York, 2005.

18 Meyer E., Getting to Si, Ja, Oui, Hai and Da: How to Negotiate Across Cultures,

Harvard Business Review, 2015, 74-80.
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3.1 Emotional Intelligence of Mediator

The mediator is an independent, third person in the mediation process,
which, despite the fact that does not make the decision itself, provides
the parties with the main directions for effective implementation of the
mediation process. Considering that the mediator is an impartial person,
it has no direct emotional connection to the dispute, however, because its
involvement in the mediation process is quite high, it has some emotional
background with the development of mediation process.

3.1.1 Opening Stage of Mediation

At the opening stage of the mediation, the mediator will introduce the
parties to each other, after which the parties shall introduce themselves,
while the mediator interprets the importance of their mediation process
at this stage. As a rule, the first impression is very important in the future
relations of the parties. Since the mediator’s role is to reach agreement
between the parties in this process, it should first and foremost be their trust
and positively encourage them both as a process and for their personality.
Emotional intellect plays a big role in creating a positive subjective mood at
the initial stage in order to make the mediator able to effectively perform the
next stage of mediation. The subjective mood depends largely on emotional
intellect. The mediator must be sympathetic to the parties, not on the basis
of objective environmental factors, but by its behavior, mimicry, dialogue and
diplomatic approach. Parties favor positively and embrace such feelings as
the trust of the mediator and the desire to talk to him about their problems,
not as the author, but as a friend.

3.1.2 Communication Stage

Initially, the mediator will set the essence of the dispute, he listens to
both parties. At this stage the parties are mainly limited to facts and are less
likely to report their subjective attitudes. It is possible that one of the party
should be well prepared and aware of the positive side of its position, thus
ignoring the other party and putting it in defense position. At this stage, the
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mediator must show flexibility and neutralize the situation without support
to any party. In other cases, the “distressed” party may refuse co-operation
and judge the court with fear and confusion. The party may assume that
other party may use the information against it. For example, one party has
many oranges and no apples, while the other has a lot of apples and no
oranges. Consequently, the parties’ resources are balanced. However, the
party may try to trace many oranges in exchange for just a few apples, if the
other party said that he has a lot of oranges and wants apples.

If the party is closed for the negotiation, the probability of completion
of the mediation agreement is reduced, so the mediator must use the
mechanisms which are given in the process of the mediation. Of course,
the mediation process is flexible and the mediator is not limited to creative
action, but there are several established ways to deal with the situation and
the closed side to the negotiating table. These are:

e Break

e Individual Meetings

e Postponing the process

Communication with aggressor party through clarification questions.

The break is good to leave the emotions, and if the party is present
with the representative, communicate with him and discuss the issues that
caused the confusion of the party. In some cases, it is difficult to answer the
unexpected question and is possible only after some time.

Individual meeting is one of the most convenient steps in the process of
the meeting, whereas the mediator will be able to manage the emotions of
the party and get the necessary information from the right strategy. This is the
stage when the party freely speaks about offenses, mistakes and alternatives
that existed in case of cooperation with the adversary. At this time the
psychological condition of the party should be taken into consideration and
the desire of what information should be disclosed to the general meeting.
In the practiced practice, the mediator asks the side what information the
part wants to send to the other party, although it is not enough. In addition,
the mediator must ask the question whether he or she wants to act on any of
the actions that will give the party any indication on which the party cannot
open. The mediator takes this responsibility itself, which, on the one hand, is
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perceived as a relief, and on the other hand, enables the mediator to control
the emotions of the opposing party.

Postponing the process — this factor underlines the mediation
voluntary. When a party is confused, he should know that decision-ma-
king and responses to questions is not a quick process. It is not limited in
time, and even at the next meeting can be more prepared to return to the
negotiation table.

Communicating with the aggressor party, through effective questions,
is an effective strategy for reducing the situation and sending the true will
of the aggressor party to the other party of with less aggressive language
beyond the strict position of the offensive party. Beyond the expressions of
the parties, there is often a different opinion that emotionally that affects
the process. Many of them are unconsciously using a lot of metaphors during
their speeches. For example, some phrases that express their dissatisfaction
with the situation can cause rage of the opponent to arrange for a note to his
personality and not the fact. At the moment, “personality and problem” can
be mixed, while the mediator through clarification questions can separate
these terms.

3.1.3 Negotiation Stage

When the emotional imbalance has been eliminated, the mediator
has a common idea of what’s happening between the parties, what is their
dissatisfaction and what they want in reality.

While the parties consider the issue of the settlement, the mediator
must emotionally manage the process as if the parties themselves decide and
the mediator does not interfere. In fact, based on the information received
from them, the situation must be maximally created, which will lead to both
parties’ benefit benefits. This tactic is useful because the authority of the
parties in their minds and their emotions are more stable and feel the control
over the negotiations. In addition, when the party takes the decision itself
more responsibly to fulfill its obligation to maintain the face, which is the
social need, which is still necessary for the emotional balance and the inner
satisfaction of the person.
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3.1.4 Final Stage, Settlement

At this stage, the parties are agreed on all the problematic issues and
the details of the agreement so that only formulation will remain. Detailed
clauses should be seen in the process of drawing up, so that they still have a
sense of control. This factor finally proves to the party that he has received
maximum benefit from the negotiation table both in fact and emotionally.
The mediator is once again convincing the parties that they have exercised
control over the course of mediation, which demonstrates the mediator’s
emotional intelligence in the sense that he recognized the emotions, wishes
of the parties and has undertaken emotional processes in the end as the
parties are satisfied and mediation is accomplished with efficient outcome.

3.2 Emotional Intelligence of the Parties

As you know, all the participants of this process take part in conducting
the mediation process. Consequently, in order to successfully negotiate the
parties shall act with deliberation, although with empathy.

If during the trial, the party should try to justify its position to achieve the
desired result, during the mediation process, it is better to have the strategy
of the alternative offer. For example, when the dispute relates to finances,
in exchange for the request, it may offer to cooperate with the services that
are currently beyond the scope of this dispute. If the party has a high level
of emotional intelligence, it will help to transform the conflict into a useful
environment and get more benefits through negotiation than it would take
in the court proceedings. But that does not mean that the party must give up
everything unconditionally. On the contrary, party should conduct a “reality
test”!® and show the other party its advantages, in other cases the other
party will be more rigid and feel more profitable in the position that the party
is afraid to leave the court because he has no legitimate stance.

The “reality test” is one of the most important parts of the mediation,
but in this case the party should be cautious, in order not to resort to the

19 psychotherapist function in which the human relationship with the objective or

real world is reflected. This is the difference between the inner world thoughts and
the feelings of the outside world. This technique is often used for psychoanalysis
and behavioral therapy. The first was developed by Sigmund Freud.
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trial. In particular, the “test of reality” aims to show the other party that he
does not want to go to court, but if the other party is not ready to negotiate,
in this case he is ready for it too. However, the reason for refusing a court
may be to maintain a long-term relationship with the opposing party. The
tactics that the party shows to the other party strengthens probability of the
negotiation and also show that its strength to the opposing side and poses a
positive attitude toward future negotiations.

If the party is not emotionally balanced and does not have a preliminarily
determined outcome, it cannot cope with the mediation process. Thereby
stirring up the other party and emotionally disturbed by fearing not to sign
his destructive agreement and to let all possible prospects out of the hands.

3.3 Emotional Intelligence of the Representative

The representative plays a very important role both before the me-
diation process and during the process as well. The parties, as a rule, address
the representative not only for legal assistance but in general as a defender
of his interests, which has more information and knowledge than others, in
order to protect the client’s interests in all three aspects (psycho-social, legal,
economic).

Consequently, it is the representative who must create to the cli-
ent real picture of the reality and emotional mood in order to get as ma-
ny as possible from the process of the mediation. However, often due to
excessive activity, the representatives act as a hindering factor in conducting
mediation. Therefore, they are most likely to manage emotions and create
a suitable mood for the settlement. For example, if the representative of
the other party distorts the factual circumstances at the trial, it can be
easily defeated and the judge is making the right decision. In the course of
the mediation, if the lawyer is moved to competitive stage, the mediation
process will become institutionalized and the agreement of parties will be
complicated. Therefore, whatever happens, the attorney must control his
emotions and maintain the sensitivity of the proceedings and the opinions
expressed in it and avoid the client’s interests. The representative who hopes
the party is more freely pursuing the process, at the same time is his ad-
viser. This is another reason why the representative should be emotionally
sustainable and always be ready to reassure his assertion if the reaction of
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the adversary has caused irritation. It is often remembered to distribute the
problem and personality to explain the contents, risks and proposals initiated
by the other party to think of what the offer can offer. It is also acceptable if
the representative reminds the client about the issues they have discussed
together, but the client has forgotten as a result of its emotions.

In conclusion, it may be noted that the mediation process requires the
emotional closeness and friendly attitude to the client in order to ensure that
attendance is a contributing factor and not a hindrance.

4. Demarcation of Court and Mediation in the Contexts of
Emotional Intelligence

Before the court and mediation, as the concept was established and
dispersed, the disputes arising between parties from time immemorial were
resolved and there were persons who assisted in resolving their conflicts.
Perhaps the institution has not had the name and face of the mediation,
but it can be regarded as the predecessor of mediation, as the mediation
feature is the solution to disputes through interaction, which is led by the
third person a mediator.

In discussing the disputes in the court and making the final decision, the
crucial importance is given to the facts and their interpretation by the parties,
unlike mediation, where the emotions of the parties and their willingness to
settle the conflict. During mediation, we can say that the lost and winning
side does not exist, since the agreement reached if it means that both sides
have gone to compromise. This is the result of the emotional intellectual
achievement and is therefore a big part of the mediation process. When
considering the case in court, emotions are given a certain importance, but
not decisive, given that the court is mainly guided by the legislation.

When jury judges make a decision on criminal cases, emotional
intelligence of the defendant and his representative is very important
since in such cases the conviction of jurors and empathy is essential for the
acquittal. But in comparison, we cannot say the same about civil cases. The
mediation process is dependent on the individually on the parties and also,
on the ability of the mediator to perceive and manage the emotions of the
parties and himself. Discussion of sensitive disputes, such as family type
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disputes, are of particular importance in assessing the court and mediation
in the context of emotional intelligence. For example, parental disputes over
child custody, when the emotions are on the main side. The Court considers
all the cases, of course, in the interest of the child, but as already noted
on the basis of facts and evidences, and gives the less importance to the
emotional state of the parties in the process which cannot be referred to
mediation. The mediator considers the emotional state of the parties, and
in cases where such strong emotions as anger, aggression, stubbornness,
pragmatism and resentment arises helps the parties to control the emotions.
There is a practice in which the mediator has applied to the creative method.
The method was that when the situation was no longer under control, the
mediator offered the parties to imagine that a child was sitting on a chair
in the room. This positively reflected on the mediation process and they
concentrated on the real problem, with the suppression of emotions.

It is of particular importance that mediation promotes future relations,
for which the four elements of emotional intelligence should be considered,
in the present article. Unlike this, the main function of the Court is to
solve a specific dispute and not to maintain or improve relations between
the parties. It can be said that the mediator is a psychologist, sociologist,
lawyer and many other spheres. Judge’s role is only legal assessment, while
Mediator is a “specialist” of management.

5. Conclusion

The main advantage of mediation as an institution is that the Parties
voluntarily go forward to the favorable settlement of conflict. In order to
achieve this, it is necessary to express their emotional readiness: to establish
confidence, to concentrate on the main issue, to understand the emotions
and desires of the opposing side, in respect of empathy, or in many other
factors, which in the form of emotional intellectuals. If in the courts the
parties in advance prepare the positions on the grounds of counterclaim and
claim, in mediation everything is done in due course. That’'s why mediation
is a live process and therefore, all participants are asked to be emotional
self-controlled and reasonable in order to properly understand the issues,
problems and empathy of the party. Only by this tactic the desired result can
be achieved in mediation.
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Salome Koberidze®

Standards of Accreditation of Mediators in Georgia

The purpose of the paper is to emphasize the advantages of es-
tablishing standards of accreditation of mediators in the conditions,
when the mediation institute in Georgia is in its initial stage of deve-
lopment and has low recognition and trust within the society. It is
important to pay attention on those standards, which are appropriate
for applying to a person willing to acquire the title of a mediator and
which will be one of the most important steps towards eradication of
those issues, which in the Georgian reality the mediation institute is
facing now. The paper also surveys the establishment of regulatory
legislative mechanisms of standards of accreditation of a mediator,
which shall be developed for regulation of this issue.

Keywords: standards of accreditation of a mediator, certification,
license, scheme of accreditation, continuous education, mediation
trainings, regulations, mediation center.

1. Introduction

Mediation, as an alternative way of dispute resolution, is gradually
developing worldwide and in some countries is a strong alternative of a
court. Despite this fact, in the countries where mediation institute is deeply
rooted, no agreement exists on what requirements should a mediator meet
to acquire this title. Until today, the “name “mediator” is not preserved in
the majority of rules. Everyone is free to use it”.! Like in other countries, no
way exists in Georgia which the one who desires should undergo, in order to
obtain the title of a mediator, this will reflect negatively on the development
of modern mediation institute, because the number of people willing to
mediate is decreasing.

*  MA Student at New Vision University.
! Tsertvadze G., Mediation, Thilisi, 2010, 178 (in Georgian).
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For the purpose of development of modern mediation in Georgia,
the first step was made in December 2011,% therefore, this is the news
for the Georgian public. Skeptical attitude towards the novelty is a typical
characteristic of the existence of society, especially in those conditions,
where the mediation institute, compared to the other possibilities of dispute
resolution stands out in the least mechanisms of protection of parties, which
is expressed in the fact that the agreement reached through mediation
is not subject to enforcement, “it is an ordinary agreement which the
parties shall perform. In case of its non-fulfillment, the agreement reached
through mediation might become subject of court or arbitral consideration.?
Existence of standards of mediation institute creates even more skepticism
in the society. The latter requires even more solid guarantees, in order to feel
safe and in case a dispute arises, address to the mediation process.

It should also be noted that “in order for the disputing party to reach
a desired outcome, a mediator’s professional skills and experience are of a
great importance. This entails that a mediator cannot carry out a mediation
process without the respective psychological preparation and special
education.”*

The first part of the present paper answers the questions whether
it is necessary to regulate a mediator’s professional activity in Georgia,
in the second part will focus on the standards that one must satisfy in or-
der to become a mediator, whereas, the third part surveys the regulatory
mechanisms.

Okropiridze B., Mediaion — News in Modern Georgian Law and Perspective of its
Development Based on International Experience, Journal, “Annual 2012”7, 2013,
33 (in Georgian).

Tsertsvadze G., Mediation, Thilisi, 2010, 244 (in Georgian).

Okropiridze B., Mediaion — News in Modern Georgian Law and Perspective of its
Development Based on International Experience, Journal, “Annual 2012”7, 2013,
41 (in Georgian).
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2. Inevitabilety of Establishment of Standards of Mediation
Accreditation in Georgia

2.1 Regulation as a Guarantee for Development of Mediation
Institute

“Types of Mediation shall be taken into consideration with regards
to the regulation of Mediator’s professional activities — private mediation
and court (compulsory) mediation.”®> According to the Georgian legislation,
during the court mediation in some cases the state obliges parties to try settle
before examining the case at the court, in such a case, parties do not have a
possibility to choose a mediator themselves, unlike private mediation, where
there is the freedom of choice. In case of court mediation, the state shall
offer the parties qualified mediators, for selection of which establishment of
certain requirements are necessary.®

The opinion that due to the fact that in the private sector freedom
of choice exists and it the market will itself regulate a “good” or a “bad”
mediators, should not be taken into account, therefore, in the private
mediation establishment of standards of mediation accreditation is not
appropriate. The fact shall be taken into account that in the circumstances,
when Georgia is on its initial stage of development of mediation institute
and has low recognition throughout the society, the main issue is not
choosing a mediator, but the desire to apply for a mediation.” One of the
most important encouragements of origination of this desire is appropriate
to regard estabishment of accreditation standards for a mediator, since the
regulation serves several important goals, including, growth of condidence
towards the profession. By establishing regulations, a lisence issued by the
state will give a sign to the society that mediation is a respectfull profession.®

Authors Collective, Perspectives of Legal Regulation of Mediation in Georgia,
Responsible Editor: associated professor Tsertsvadze G., Thilisi, 2013, 135 (in
Georgian).

®  lbid, 135-136.

7 Compare, ibid, 137.

Hinshaw A., Regulating Mediators, Jour. Harvard Negotiation Law Review, Spring
2016, 201.
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Despite this, establishment of regulations serves the role of proection
of the society from “problematic” mediators, non-competent practitioners
and unprofessional providers.®

Whereas, mediation is new for the Georgian society, hence, it has
low trustworthiness. Establishment of regulations ensures delivery of
information to the society concerning mediators. Despite the fact that
not one legal dispute is being resolved by mediation, those who is using
mediation services, do not well undertand its essence and even more, are
not able to distinguish metiators from each other. In order to the person,
rendering mediation service, to adopt a correct decision, he/she needs
reliable information regarding mediators or their qualification. Nowadays,
it is easy to acquire information or other’s recommendation through
the internet, but it might become difficult to get exhaustive and reliable
information on the concrete mediators, in some cases even impossible.*
Certification or licensing indicates to the fact that mediators are competent
with the basic skills.*

The main advantage of the regulation is that it is the possibility for
formation of the profession. The real profession might not be established
without certification or licensing.’?

Therefore, establishment of regulations for the “profession” of medi-
ators is justified in terms of mediation development.

2.2 Regulation Form

It is an important issue with which form should a regulation be
established. For the latter, it is appropriate to take into account the possibility
of effective execution of the goals already above discussed regulations.

Registration, as regulation form, ensures provision of small amount of
information regarding a registered person and is not establishing standards
or methods for execution of control of the quality. Therefore, it shall be
excluded from the discussable area.

% Ibid, 199.
10 Hinshaw A., Regulating Mediators, Jour. Harvard Negotiation Law Review, Spring
2016, 199.

11 see. Kovach K. K., Mediation In a Nutshell, Thomson West, 2003, 252.

12 see. Ibid, 261.
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Certification requires from individuals to comply with the minimum
standards of competence, but at the same time gives access to uncertified
persons to the regulated field, therefore, it, like the registration, offers low
standards of the society’s protection.

As for licensing, if a person does not comply with those conditions
which are necessary for acquisition of a license, one’s entry into this field
automatically becomes illegal. Besides, the license ensures establishment of
sanction for unethical, unprofessional or illegal conduct.

By virtue of licensing, provision of information to the public with
regards to which mediator might be “problematic” is possible through
various sources, including, web-site of an organization. Licensing is the only
form of regulations, which fully satisfies the purposes of the above-discussed
regulations.’® Licensing means that any organization or a state takes a
responsibility for the competence of a mediator.*

Unlike other countries, where certification of mediators basically
happens by mediation provider organizations and the market is automatically
regulated, introduction of licensing is reasonable due to the fact that in
other countries mediation institute is not as young as the Georgian modern
mediation and is not facing the problem which is the lack of awareness
and reliability in society. Therefore, whereas, licensing sets high standards
related to achievement of goals of mediation, significant changes exactly
through this form of mediation should be carried out in terms of standards
of accreditation of mediators, which shall be discussed in detail in the further
chapters of the present paper.

2.3 Body Issuing License

In the Georgian reality, no such mediation providing organization exists
which actively carries out trainings of mediators. That is the reason why by
engagement of interested parties, donor organizations and representative
of states the mediation center shall be created which will ensure conducting
compulsory trainings for qualification of a mediator as for court mediators as
well as mediators working in the private sector.

B Hinshaw A., Regulating Mediators, Jour. Harvard Negotiation Law Review, Vol.
21:163, Spring 2016, 212.

14 Kovach K.K., Mediation In a Nutshell, Thomson West, 2003, 261.
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Exactly the mediation center shall exclusively issue mediator’s license
according to the prior developed accreditation scheme. (The approximate
outline of the accreditation scheme will be discussed in section 2.2 of the
present paper). The mediation center shall provide availability of the detailed
information concerning mediators registered at the registry of mediators.

2.4 Price of License

Price of licensing is an important issue. In most cases, high price of
licensing is an impediment factor during the process of mastering profession.
Hence, due to the fact that number of people interested in mediation is
not that high, low price of license might become a motivation for people
desiring to become mediators. The price shall be determined according to
the Georgian general economic condition, with the aim not to decrease but
to increase the number of people willing to become mediators.

3. Standards of Accreditation of Mediators in Georgia — Sharing
International Experience

3.1 Scheme of Accreditation of Mediators

3.1.1 Scheme of Accreditation the Center of Effective Dispute
Resolution (CEDR) for Mediators

The Center of Effective Dispute Resolution (hereinafter — “CEDR”),
which is recognized as one of the leading commercial mediation training
centers, has developed a scheme of accreditation of mediators. The first part
of the scheme of accreditation of mediators of CEDR indicates to passing
those trainings by people willing to become mediators, which includes a
five-day comprehensive study program for development and improvement
of the skills necessary for mediation. During the last two days, participants
are evaluated by authorized members of CEDR, which themselves are
experienced mediators.!®> These mediators evaluate according to different
components, including, whether a participant creates a supporting

15 Boulle L., Nesic M., Mediator Skills and Techniques: Trinagle of Influence, West

Sussex , 2010, 646.
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environment for mediation, develops communication and interaction
between each participant of the process, forms and maintains a safe and an
effective working system, leads the mediation process, promotes the parties
to adopt implementable decisions, has the ability to develop through ana-
lyzing his/her own weaknesses and strengths. Each of these components is
divided into sub-components. The rest of the issues are evaluated in writing
after completion of a five-day course.*®

Accreditation scheme in detail entails exactly what will be studied during
this training. Be it the management of mediation process and promotion
of negotiations, improvement of communication skills, effective dispute
resolution or others.

It should be noted that according to the accreditation scheme of CEDR,
no prior requirement, including qualification or experience is not a pre-
condition for a person to undergo this training.

CEDR was this first which developed the scheme of professional
continuous education for mediators.l” The aim of the program of pro-
fessional continuous education of CEDR (hereinafter CPD) is to preser-
ve these standards and renew, strengthen the education received though
initial accreditation. Continuous education migh entail conducting 4
mediation processes annually, out of which at least two — a short summary
of the mediation process is presented in writing (of course, by protecting
confidentiality), 16 hour training etc.®®

In some cases, CEDR offers the clients the service of an assistant
mediator, which is an importat component of CPD. Participants of the
continuous professional education might adjust the role of an assistant
mediator. Both the leading mediatior and his/her assistant are under strict
supervision, which includes provision of a feedback.

It is important that accreditation of CEDR is widely recognized by other
organizations providing mediation.®

16 <https://www.cedr.com/library/documents/Training_assessment_compe-

tencies.pdf >, [01.07.09].

Boulle L., Nesic M., Mediator Skills and Techniques: Trinagle of Influence, West
Sussex, 2010, 646.

<https ://www.cedr.com/exchange /docs/CEDR_CPD_notes.pdf >.

17

18

19 Boulle L., Nesic M., Mediator Skills and Techniques: Triangle of Influence, West

Sussex , 2010, 647.
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3.1.2 Scheme of Accreditation of a Mediator in the Georgian
Reality

3.1.2.1 Is Mediation a Skill not a Talent?!

,If humans did not know how much work | needed to master my
art, it would not seem that wonderful”.
Michelangelo Buonarroti?

Some people have such qualities, experience or innate talent, which
help them be an effective mediator without conducting any formal training.
For example, in the history of some famous people, such as: Gandhi, Nelson
Mandela and Benjamin Franklin, have not conducted any formal training
and did not have any accreditation of a mediator. Nevertheless, this is more
exception than the general rule. In all cases, even those people who have
inherent talent for dispute resolution need preparation and practice (like
those people, who naturally have talent to help a sick person, however, in
terms of medical service, they are still conducting preparation and practice).?*

Skills of a mediator may be acquired, developed and improved. This
conclusion lies behind many mediation trainings and is based on courses
studying mediation that are taught in the universities, schools and other
educational institutions.?

3.1.2.2 Mediation Training

Whereas, as it was discussed in part 2.2.1.1 of this paper, mediation is
more of a skill than a talent, in order for a person to be ranked as a mediatior,
requiremens of compulsory undergoing of trainings is appropriate.

The scheme of CEDR indicates only to a five-day training, which should
not be enough for formation of those minimal standards which should
determine the competence of a mediator. Almost in all professions, one

20 bid, 2.

21 Boulle L., Colatrella M.T, Picchioni A.P, Mediator Skills and Techniques, Le-
xisNexis, 2008 ,10.

Boulle L., Nesic M., Mediator Skills and Techniques: Triangle of Influence, West
Sussex , 2010, 2.

22



Bgemobogacmo, 2017, b3ggoocmy®o godmpgds 153

year education is necessary in order for a person to become licensed or
certified.?® Therefore, in order for the profession to be established, the
duration of training should be increased and should not be limited to only
a few days of training. For instance, Bundesverband Mediation (hereinafter
BM) “was established in Germany in 1992. This an interdisciplinary union,
the main goal of which is spreading of alternative possibilities of dispute
resolution and popularization in Germany”.?* The union has developed its
standards, the satisfaction of which is required for a mediator to be granted
a qualification. Undergoing 200 hour study course is regarded as compulsory,
out of which 120 hour shall be conceded to the review of fundamentals of
mediation, a participant concedes 30 hours for execution of what one has
learnt in practice, or 20 hours of working with a mediator.®

Every person learns new skills and techniques differently. Some people
study the best in a cognitive way, which means the receipt of information
before realizing it in a particular situation. Some through other’s observation
and as a result by formation of their own behavior. Some are better studying
through the process doing, which implies, for example, participation in
simulations.?® Modern brain science tells us that such high level practitioners,
such as mediators, develop their own ability, divide their experience in
components and separately work on each component. They not only
divide their abilities in sub-abilities, but also identify such sub-abilities,
such as: active listening, summarizing, reformulation etc. and those which
need improvement.?” Stemming from all above-mentioned and taking into
consideration that it will be impossible to adjust this training to an individual,
it shall be of a complex type and contain various types of activities.

It is important to pay attention to the fact that part of training should
envisage possibility of mastering family, medical, notarial or other types of
mediation, since each of them is distinguished by significant specificity and
requires different approach from a mediator.

23 see. Kovach K.K., Mediation In a Nutshell , Thomson West, 2003, 258.
24 Tsertsvadze G., Mediation, Thilisi, 2010, 180.

%5 See, Ibid, 180.

%6 see, Boulle L., Nesic M., Mediator Skills and Techniques: Trinagle of Influence,

West Sussex, 2010, 2.

27 see, Boulle L., Colatrella M.T., Picchioni A.P, Mediator Skills and Techniques,
LexisNexis, 2008, 10-11.
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The assessment system proposed by the CEDR accreditation scheme
should be shared during formation of the scheme of the Georgian mediation
accreditation, since it gives an opportunity to assess practical skills as well as
theoretical knowledge of a mediator.

3.1.2.3 Pre-conditions

In CEDR accreditation scheme, as it already was discussed above, no pre-
conditions exists for undergoing a training for a person willing to mediate. In
the Georgian reality, it will be appropriate, as a pre-condition, to establish a
requirement of presentation of only a document evidencing higher education.
Similar approach stems from those purposes of establishment of mediation
as a worthy profession next to the other professions, most of which require
minimum a bachelor diploma. Regarding pre-conditions, demand of some
court mediation and association for a court license is extremely topical,?®
which should be disregarded during development of an accreditation scheme
of the Georgian mediators, since, a mediation institute, which shall become
worthy alternative of dispute resolution, shall be interpreted as “the process
which pays attention to the interests and resolution of their issues, instead of
reaching an agreement which shall be based on a legislation or to what rights
parties have according to the law”.?° Due to this reason, the lack of legal
education is not an obstacle for mediation process since it is more oriented
towards the interests of parties. Since no agreement exists regarding which
profession should a mediator have, why should be required from a mediator
to be a jurisprudent? In this case, a person, at the same time, should also
know the basic features of a businessmen, a teacher, and a priest (the life
of a priest is a priceless bridge towards the mediation because the priest is
already a creator of peace®). Therefore, it is a responsibility of parties and

28 Mosten F.S., Mediation Career Guide: a Strategic Approach to Building a Suc-

cessful Practice, San Francisco, 2001, 51.

2% Kovaki K.K, New Wine Requires New Wine Jar (wineskin — which is prepared

from an animal’s leather): which is manufactured from an animal’s leather):
transformation of lawyer’s ethic, in order to one to solve an issue by excluding
competitiveness: mediation (mediation), journal “Annual 2012”, 2013, 141.

30 Mosten F.S., Mediation Career Guide: A Strategic Approach to Building a Suc-

cessful Practice, San Francisco, 2001, 52.
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their lawyers to present their positions in a way that a mediator can properly
understand problematic issues. If there are legal issues in a case, which in the
opinion of parties, are of a great importance, for this case, a mediator should
ask both parties to explain these issues orally or in writing.3*

3.1.2.4 Continuous Education

In order for a person to be a distinguished mediator, one should never
stop studying and his/her education should never be limited only by one
week or one-month study courses. Famous pianist, Busoni used to say: “how
ideal the last interpretation seem to me, | will never abandon the possibility
to develop. For example, often, after my concerts | go straight home and
practice specific parts of my composition during hours, because during the
concert new ideas occur in my mind” .32

Wrong idea exist that only accumulation of the experience is enough to
became a qualified mediator. For example, most of people drive cars every
day, but do they drive better only because they have more practice? It is true
that experience improves skills, however, regarding the techniques of driving
a car without the new knowledge or feedback, their skills stay at the same
level, do not develop. The same happens in case of any other skill, it is golf,
music or mediation.>

Therefore, like in CEDR’s accreditation scheme, definitely continuous
education should be determined in the scheme of mediator accreditation of
Georgia. In case of satisfying concrete requirements annually, a person will
retain a status of a mediator, otherwise the sanction of suspension of a license
should be determined. Mediation Center should ensure the possibility of
provision of necessary trainings or other activities for continuous education.
Continuous education should also envisage alternatives which a mediator
will count as fulfilment of its requirements (for example, undergoing trainings
held by other mediation provider organizations).

31 Goodman A.H., Basic Skills for the New Mediator, 2" ed., United States of
America, 2005, 29.

32 Boulle L., Colatrella M.T, Picchioni A. P, Mediator Skills and Techniques,
LexisNexis, 2008, 11.

Boulle L., Nesic M., Mediator Skills and Techniques: Triangle of Influence, West
Sussex, 2010, 2.

33
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4. Framework of Legislative Regulation

In many countries accreditation standards of the mediator fall into an
ethic regulation sphere. For example, article 1.1 of the European code of
Conduct, which represents a recommendation and is not binding, determines
the competences of a mediator: “mediators should be competent and aware
of the mediation process. Relevant factors should encompass appropriate
trainings, continuous education and practice for development of mediation
skills, considering the relevant standards or accreditation schemes.”3*

In the Georgian reality, considering the international experience, it
would be appropriate to define an article regarding competences of the
mediator according to the code of ethics. Unfortunately, code of ethics of
mediators in Georgia has not yet been developed, therefore, first of all,
works on this matter should be commenced. It is important to note the fact
that stemming from the nature of licensing, the provisions of the code of
ethics should not be of a recommendatory character but - binding. Code of
ethics, being of a recommendatory character, cannot ensure execution of the
purposes which were discussed in the 1% chapter of this paper. Otherwise,
the law on mediation shall be developed, which will in detail determine an
article concerning mediators. It is appropriate to form this article similar
to the European Code of Conduct, by difference that it should indicate the
exclusive organ issuing the license — mediation center and that appropriate
scheme of the accreditation of mediators of Georgia which will be developed
in future.

Besides, it is necessary for this article to indicate which certificate issued
by the mediation provider organization will be equal to the license issued by
the mediation center, since nowadays in Georgia, there are many mediators
who were trained by the international mediation provider organizations. The
obligation of licensing is justified to apply only to those people who have
not participated in such certified courses, however, the obligation to satisfy
the requirements of the continuous education program should apply to each
mediator.

3 \bid, 642.
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5. Conclusion

The aim of the present paper represented to show the necessity and
advantage of developing the accreditation standards for mediators, which
was clearly identified by the research. The paper examined those mechanisms
of regulations which are appropriate to be regarded as one of the main and
necessary means for solving the problem identified in the introduction.

Establishing regulations for the profession of a mediator will bring
us to the improvement of status of mediation institute, it will transform
into a worthy alternative of a court, which is not an auxiliary means of a
sphere subordinate to other regulation.® As a result, more trust of modern
institute of mediation will be created in the society which is an encouraging
precondition for mediation. Besides, number of people willing to become
mediators and who the perspective of development of mediation depends
on will increase. Moreover, regulation of accreditation standards of a
mediator on the legislative level shall raise the standards of protection of
people benefiting from the service.

Finally, development of mediation institute will help to eradicate one
more problem, regarding overload of cases at court, which is important for
effective execution of justice.
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39005(300, @MYL ©33300MYdNMmo BMmEMBom, baMdmadgs badg-
Bmdmm 5 Mdbs3bmgMgdol LggHmdo sMbgdamo doMmEngo Jmb-
Bmod@gdal goabagmgmae babsdsfmmmm 3Gmm39Lgo0bgasb magals
ombg30L 80Bbom.* 35306, Bmzs Fgoos(30s F0MIMPYdM©S, Mm-
amz dmIbIatgdmobogal Labamagdmm, osfegmmdsmao, bg-
dogmgmmdomo, 3mm3gMazonmo eg0b gosbyzg@ob 3Mmzgbo,
begosgMo 303mbggzgdalb BMEsd, YMHomngHommdgdolb Lbzswabbgs
B3l o@LgdMbed, s9y30mgdgmoa gobows dob badgsbogm denen-
do gobomabgds s 3ot 339mmn badsmmgdmnga RamRmagdal dgdm-

mgdo.®
Ladgsbogem bLggHmadn dgosznol sgnmol gsbLsbmzENL-

®30b, 30M39em ymgmabe, bogoMms 3mbagmod@gool gbogjmmmanal
3bam0Da. 3Mbxmad@nb gMmnsbo pgx0ba(30s 56 sMLYdmMAL, 33,
439 03bbdgds, MM ob BomImawagbl bobssmdmgamdsl m& 6
39@ ©©3056L ImE0b, Hm3gmoy Bomdmadmds dsmn dgbgrmmady-
d0b, 0b@gfMgbgdol ©a30fnbdnfgdol godm. 3mbxmod@obsl bogds
Mo 3mbagnob dg@byds, gofzzgnmo 06@gamamao dgmebbdgdom
30fggmo s dgmeg dbofalb gMommodmog ab@gmabgdal godmgzggoms
o dgbadedabmdol agg6s.b 5Jgosb gs3mdwabaty, ob 8nggmom-
36505 bmgnamyo 3g(3609693960L 398 gamasl, gbagmemaoya
LBsgmadal gFm-gMo sdmbagsem BgMmEomb, Hmdgmag babmasomg-
dab gobygymazgemn Boboemons. o3 (39, 3MbBmad@ b gbgomasznal dq8-
obggzedn, Bmze ob dsmmagn brgds, gMmggds 3owgs gfmo dg(3bo-

4 Astor H., Chinkin C., Dispute Resolution in Australia, Butterworths, 2" ed, 2002,
14.

Harman J., From Alternative to Primary Dispute Resolution: The pivotal role of
mediation in (and in avoiding) litigation, Speech delivered at National Mediation
Conference, Melbourne, Australia, 2014, 7.

Fisher R., William U., Getting to YES, Negotiating Agreement Without Giving In,
2" ed., Harvard Negotiation Project, Penguin Books, New-York, 1991, 10.
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96965 — 0Fab3Ggb30s, MmMIgmo(s (300mmdl aaqboema bm-
39300 53mgzbzcsl 3mMbgmod@ o Lodozns.” MoEasb 3mbygmad-
&0 dmn(393L 00bs3bmgMgdol yggmes LygMML, ol MebsdMmow gbgds
bbgs 39360969098 (3: baDbaLL, d3mmo@n3sb, Bgwa(30bsl s Lbgs.
bgdmon 5¢bndbyemo gL ELowsb gsdmdnbsdyg, Mosgms, Hmd
390005300 0689 nb(303m0byMo aMans, gnbswsnb dobo dmJdgwg-
30l 88mbogamon BgMm@omo, LEmEgo MM, 3mbymod@nmo Lodme-
(3098006 3oMm35L 9393306 gds. bmosmyMn oy 313sbndommmn
39(3609698980, 30Ddbgbo oy 93mbmdngs, 3mmo@ngs — mommgymo
qb ©ab(303m0bs ddnEmmE sMob s s3doMmgdnmo dgmns(30obmab,
0339, yzgmady dg@o dgmns305Lmsb 33mazomo onfaommao
89(36096939805 0535398990, Maash 3gonszns LEmMgo 8ab Bose-
do 65608mndzs, beaemm Ladgmos(znm dgmabbdgds dmambmal b -

Gfomgdnm 3Mm(390M90L, MmImgdoz bos dggbedsdgdmugl
domombgbmogals.

2.3 Igas@mea: 3mgyqbas, 1Jb39M0dgbGnma LdJdasbmds
09 0335893000 dgdmbagsma

39005(300b 3Gm(39b0 3gE0sG ML — bgoG Moo, dov39Mdm-
q6gmo dgbedg 3omnb 3ngf Imgmagdmma dmeadomsgdss. sebo-
60365300, O™ IMEa356153905 ymzgmmzgal o6 gemobbdmdl dgons-
(3090, 9b 3065036 gm0 3o Magabo sEbc ymzgmmzal s 3o330mMgda-
m0d 30639mmasb. (36mdomos, Gm3 Mdggmgbo MmMnEsb dgons(zns
358m0ygbgdmms LogFmmadmEabm, gmbognmn o bbgs Labol wagg-
b0 go@abygzg@nbsl, od(ze, asbbbgeggdmmo Lobgmbmogdgdaom:
»3995853mmds”, ,303gmImmds”, ,dmdMog gdemm@a dmaLobaEmgdal
dgomogodgds.”

d90005(300L 0bLEG NGB 0L gob30mMgs3d 3oblbgeggdmmoa gemayg-
60 3gbdnbs dgos@mEal (36930L s FbmMEME Momaby&o &gfmdnbol
8abggom dobo gx0bamgds —,d9s8s3mo” — o6 sImRbos Lo 3ds-
M0bo. dgbodsedaba, oMal J3gmmds, asbsbmgsmmb dgmoszonl
3Omgqbommo bLsbyobgdo s RsdmedmEmmb b q4L3gM0dg6G Mo
bogd3056mdabmzgal sdsbabosmgdgmo bndsb-mgzabgdgda.

7 badms g., badommmal ogmos, 3gMnnsbo, md., 2012, 24.
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doggbgsgam 0dobs, MmA bsgdemm dg3cn 33mggs Ro@omms dg-
053006 3EM(39L0b BoBBoMNZoLMSE s 393F0Mgd0m,2 BgnsGmmals
L6 8ndsmgdom,® dgns@meal Mba-B393980L Fgbobgd,™
DgmE00bs s 3Megd8ngob 06 gama30nlb dmmgmgdabogal,” badgs-
Bogtm 6699830 bogmgdsm 0 Imadgdbgds dgoos@menl 3Gmegbo-
obmsb s393d0Mgdmma Bobaemgda.'? Mosten (2001) s Lenski (2008),
mM03g, bg@b 0dab Jgbobgd, oy BmamE Mbos dgoddbol 3omogms 3g-
©05(305890, M13(35, 53 g0 36 baydMMBL gd3nMoge 339390y
39005(300b 3MmgzgLboolb dgbobgd.

39005(300b 3Gmggbome Lobyabgddy Abggmmdabslb bognmoc-
mgdmos U.S. News and World Report-obb s65m0Da bodgmosgom 36sod-
&0g0ob  aobbmM(309mgdobmgol  owagbomo dmombmgbgdal dgbe-
b93," mm3gemo(z 939m0Mgdl Mm(3850-mMBM(3b850056 LG Mgbobam
316bbdg. 93 3nMLab BaM8s@gdom obfmmmadal dgdmga 30t bogds
3mgygbombamo 3gos@mma s dab gdmggzs ma39bbos, gobsbm-
30gmmb badgnsgom 3Mod8ngs. 3Mmamadol LMY ]G nHowsb ao-
dm3nbafyg ynMomgdol domds MRgds oMol 3bsmds, dgoos(z00l
36m(39bob BamBsmmgal dgbodmm sMobomobam mbsmgda, oMol
36005 3356M0b0 M93NG o (309, 3MbINMab(300L bogmgdmds, Momsy dg-
©05(300 94b39M089bEen Logdnobmdal gabasgbgds. Bod@modMoga,
sbgmo gammszns 3g005(300L 3MMBqLosL gof3z9mmo Malggdal
d399 0949bgdL, oash mtMa doMgymo gad@mMa, dgas@mmal go-
dm(300mgds s M93nE o309, bo@Mgbnbam 3MLgdol dnbgozom 396

8 Moore Ch. W, The Mediation Process: Practical Strategies for Resolving Conflict,

4™ ed., 2003, 17.

Kressel K., Mediation research, 2007, 12., Della Noce D.J., Seeing Theory in
Practice: An Analysis of Empathy in Mediation, 2009, 43.

Hedeen T, Raines S., Barton A.B., Best Practices for Mediation Training and
Regulation: Preliminary Findings, Association of Family and Conciliation Courts,
2011, 112.

1 Zariski A., A Theory Matrix for Mediators, 2010, 20.

Raines S.S., Pokhrel S.K., Poitras J., Mediation as a Profession: Challenges That
Professional Mediators Face, Conflict Resolution Quarterly, Vol. 31, 1, 2013, 79.

13 US News & World Report says mediator one of the top jobs for 2008 but the
problem is that there are more mediators than there are mediation jobs.
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3505bygds s 33 bLygmmda bsgzemagnzsom dmmbmgbgdol Mg-
a0 gool 653mgdmds, 8ds8§gdoma sbsbman@gdal (3000650900,
39@05(300b 3GmMaggLnslb yzgmabogal 308 bawggmb Bomdmahgbl.™

a56Ms 530y, 360d36g9mmzgabos, aobbormmm 0dbsl 3Mmeqbo-
mbamo dgns@mMgdols 53009309M0 33omMng035(300, MM ogb-
33000, Ba3moagbl o1 oM 8gns(30s edb3smg Ladmamgdalb s
ot doMomae 3Mmyqbosl, o dgwasnol gMo-gfmo gonznto
a53mb3q309. $33-30 Bo@oMmgdnmBs 33mg393™ (3bosym, Mm3 8gwn-
3(300b bggmBo sboddgdymms ¢dMagmgbmdal oMol gda dgow-
39696, d93ga0 sgomo fgofMsgo 31dsbodommmo s bmgosmymo
89(3609693980L Bomm3maa 9bemgdl, bodmemmagdo s bmgosmy-
M0 31353900 d0bbgbol Lggmmdo dmdxdsgggdmsb gMmem dmemm
s@anmb 0bsbomgdgb. 99gmseb gs8mBnbaty, dgmos30s, Bmam(3
©33m9) 30009590 3OHMRgL0S KM 3093 39630006530l Gobdos
dobo ymgmobidmdzggmo bobosomnm Gogmon ngbgds dbmemme Hmdg-
039 @oMamab dob 3Gmgggbomm 3mmzbamgdadg bamdamo.

3. 3gns300b gongs
3.1 3305(300b gonzab 336356893

903 (d96d. Ethike) 053 3300605590 ©gR0baznal Bobgogoom,
Bomdmaagbl  gommbmgon® dmdmg@mgdsl Gmdgmoedy  gmabab,
300339990 bodmasmadmogo bEnb, 3Gmggbool Bomdmdaoagbge-
®d dmEsmal, Dbgmdal, ymayzad3g30L bm@dgdol dgbobgd. odgwsb
30dm3nbaty, ammos ©o38b 33600, MM Jgwosznol googs, dgwo-
5300 LadoMmomgdmoga Labyabgdol gomgsmobbobgdom dgobbag-
ol 3mbgmogd@gdab 8s®mgol bggmmdo s@bgdam dmMarmn®, bbg-
mdM03 s Lodsmommadmog babmgmgdl. LEmMgo do@ma, dMsgsem
9399496930 3904365 8gns@mtms Ji3930L 3mwgdLo,’ HmBgmms 56s-
m0adob bogndggmdy 98009608y dofgyemo 360b3030 godmogmess:

Raines S.S., Poitras J., Mediation as a Profession: Challenges That Professional
Mediators Face, Conflict Resolution Quarterly, Vol. 31, 1, 2013, 81.

15 0gdag, 84.
16 Leynseele PV., Dolezalova M., Ethics in Mediation, 2012, 1.
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3M33989b(309, bgo@FomyMmds, mz0mgsdmbaggs, batabbo, 3mb-
B0 b(300mmEmmMds, Im3Laby@gdals Mg3madomgds s sbsbmondg-
35."7 Bogbgagom 080bs, B™B Ladsmomal 83336930 53 dotnos
3606(30358Dg 05663 x3056, Momddal yzgmes J3930L 3megdLob Bo-
Bobo@ygomds g353(36mdL, Gm3 mammgmn dgos@mmol d0fMon
3obgbobdggdemmdss, oy MHmam® Bomdommagh 3Mm(3gbb s bLadg-
©00@MEM bogdosbmdsl Jobsgsbsbglboo 3mbBgbnggdal Ladwsemg-
3oL odmg3b. dgbedadobag, bsgmgdaw o dmadgdbgds 3Msdd 0 mmo
»3500md0b6980" gmogznmo bsgzombgdol LadsMmmgdMog Mgammog-
bobmdb 3ogdamdo. o3 dodsmmyymgdoom, LonbGgmgbms, gmgb gmen-
039600 3demn 3300 ,39005(300b gonge: Logdggdo s 3MIgbGstg-
30","Gm3gmo(3 06ygds 8gm0s(300L Boemmbmagnom (moMgdmmgdgdo,
dmEgmgdo s 3mEgdbgdn), bmmm gmggmo sbamo mago 3o sboe
bog3gbes s Mmeboamorye 3m3gb@omadl Bomdmawaqbl. gmmmadgbals
dabgegom, sMbgdmdl bado dsbabo dgnsznal gmogsda: s3@mbmdos,
3Mm(39006mmo badoMomnabmds s ,bagmeyngMo® asd8mbsogoman.™®
03 La3nESb 3o yzgmady wawa saomn 538mbmnsl MaMagl, Hm-
83@0(3 SmG‘g]Qwoc obaom 30’)05@60 (;goq»aaabom, 6(06(0(4)0(300 gam-
3oEOMI0L, domol, nbgm@ds300bs s Mgamgsdm™m 33930l domabln
dbofggdobomgals, bemmm 3gos@mma 3o Ibatgos 3o9]Mmdol 3GHm-
39630 3gmambobrobogfMgdals, LodsMmmosbmdabs s MgmgzobEn-
0 06zmMM3s(300L 4933736930l @omgdal B0bsdg asb.

3.2 3g05(300L gongzob 3333006 589mo 3megmydo

3M0LBMEGgmg gmogeb 303d06gdL Bgz0mbzsl: Mo mbos goge-
390m0 bsBsFmnmnsbmdabs s Mbsdsmommdal aobsdngbow? ov-
Moo @0@360@360% 05333006005 bsdgoasznm gmagzol mEn

Burns R.P, Some Ethical Issues Surrounding Mediation, Fordham Law Review,
Vol. 70, Issue 3, 2001, 695.

Waldman E., Mediation Ethics: Cases And Commentaries, San Francisco, Jossey-
Bass, 2011.

Y Ibid.

18
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dmeEgmo: dogammomgdgmo Bﬁod@()d‘@@n.zo doMgammafgdgmn
dmEgmob dabgogom, dgdramdn 3Gmggbomn babmgswmgds 4860l

J4930L Bgbgdal Lagom LESbLsMEgdL, MMImgdoy bagemogdy-
mms gzgmabomgol. 9mbodbymo dmegmolb 3@ 03mbado, ©goz00
3560, 30008 bodmbo s JMabBnbg 356 3960,2! Jomogmgdgb, Hm3
qL ImEagmo yucemgdolb domds Gmzgol Mgsmym mEmogiomdgd-
Lo s FboFgms Fmzgamgmdgdl. dobo NEG™m GmEIsmyco bobosoo,
30069 368 03nmo, Jdbol odymgdol omabosl s o6 s33565dL
4398mo Rsdmmgmom a53mbzq39dL. LbmEgo 308 m3, 3gngdbs 3G d-
&0gmmo Imegmo, HmIgmoa 3mbiMgdmo ,b3gbsmab” gomgzsamab-
Babgdom 43bal dgos@mGoms J3930L bLogsmmgdmmm Bgbgdb. o3
3980639330 939300 dmgare JMbE9B(30s0 @ YMHoregds
903mds 365(39096@7dL ymggmo dbasgbo dgdmbzgggobogal. smbad-
Bmo dmegmol dmdbMggda, Gmdmgda doMomsmsm sbamm-539-
Mognmo badstmmob J39y69dal ool gdo 56006, dmegs wdnfo-
Bgbmdsl 03830 bgseggb, Hm3 dbgsgbo 36g39096@g00 0436908 cro-
350 0foogmo babmasmgdal dogboom ©s dob o6 sGgammomgdl
bgdamdn mEMgsbm, dgbsdsdobs, 5ol YaGdm ROHMgMnmdgddy
0339oMgdmmo, ©0bsdogyo s dmdbomn, asbLbgsggdom ngfofdo-
0, GoEIsmMo doMgammomgdgmn dmegemabsegsb.

3659&0gmmo dmwgmob 30ddozgmmds 3gmasznobsb dgdgan
3fa93g6@gdnm dyofgds: 390300 3l 3mbiMgG e neMmagm-
0mdgddg 83YsMgdamoa 3Gm3gbo @s oG LagaMmmgdl GFswa(zogem
dnamdgdl, Mmdmgda(s ©dsbsbnsmgdgmas dofgammafgdgma dm-
9 gdobogal; 8gnszns 800Rbgzs gMmnsba bGEMnJ@nGab o6 gm-
B9 530b 3magemgdals Ladmemgdswm, dabo sMLEEMJGNMHMgdyma
bobosmn 30 gatymal gongal Mgammszngdalb ghomnsbo dmegeals
36bdmdal; dgns(3ns 0b@gMmgbgddg oxdbgdymn 3Mm3gbos ©s
58 3Mm(39L30 bagommas dmdbammdals omsemn bamabbon.??

20

Waldman E., Mediation Ethics: Cases And Commentaries, Chapter 1, Values,
Models, and Codes, San Francisco, Jossey-Bass, 2011, 16.

21 crowe J., Mediation Ethics and the Challenge of Professionalisation, Bond Law

Review Vol. 29, Issue 1, 2017, 6.

Parker Ch., Evans A., Inside Lawyers’ Ethics, Cambridge University Press, 2™ ed.,
2014, 3; Hodson C., Sullivan N., 266-8; Luban D., Lawyers and Justice: An Ethical
Study, Princeton University Press, 1988; Simon W., The Practice of Justice: A

22
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3.3 3905(300b gonzab 3606303980 S 3mEg]Ldab
dgsMgdnma 365maba

390005@™mMgdo bIoMoE 0dymeygdasb amgdol Bnbsdg, gmogzab
»83000506930056" 07 H™MIgemn 360d369mmz60 306303000 nbgem-
3dm356gmmb. Rsdmmgmnmo 360b3035d0 bagHoms mamddal yggme
dmddgen gongal 3megdbobsomgal, od(se, 3996900 s bodgwns@m-
Mo (396690 Bscmn babmgsmmgdngn dgmdsmgmdabes s asbgo-
®oMgdal L3g(30R0300096 go3mBEnbamy a56Lbgszgdym dopgmdg-
dbo3 0gdbgdgb. 3mwgdLgdal dgdmJdgwbo, dscr dmEnl, wsg0l
> gMbo@ogmn dmagzemgdol sbmznszoal, bLomgsbm dgwmn(znal
53009300l, 53960 30L sgm oG M sbm(znsz00l 3GMeglbombama 3g-
©05@MM9d0, 50 doMomo 360b(303L go8mymaqb:®

1. 0bBgmgbos gmbgemag§o, GmIgmoai Imozegb dgoos@m-
960l 30306 oMo, 3GHMRLoe, Babsbby® 068 MgLadLs
09y d9009390L, G bLogdab s5omadol baggmdggmos. gb gom@gda-
mgds 30gs BO™M 3md3mgdbaca begds, Bmgs bogdg gbgds sto-
306306 068)9M9LbgdL (3sg., Igos@mta F0dsmdl ggamdsdn, Mm-
39mo(3 ©0b@gMgLgdmmos 83 bogddolb dgrganm). 83 dgdmbggzsda,
350003by39@0d 0b@GgMgbol sGadnMmsedammdol bamabbo, Gm3gmoa s
35b6bodMgMa3L Igos@mnl baddgdn smhgbol dgbadmagdmmdsb.
53 bagoomblb v303d0M©gds 3Mmme. gmebj bobogmob 33mmggs ,boge-
Bgom Lomogab dgbabgd®,?* Gm8gmoa(s 939330600985 8gns@meab
acdbmdgdl, Mmeabsai ob godgmol 3oMggm a39Mdg sMsbabyy-
390 3mb6&gJbGom oMol BomdmBgbomo; 2. 3md37@8g60s/335-
0R033(305 — Y39 Ig0dGmM3s 0(30L magzabo Igbadmgdemmdals
36950, 3gbodedoba, b g(30Mb Mo300056 so(30mmb baddggda,
Am3mado(z 3963390 M0l 39006 5ol s 303d0Mgdmma s bL3gzo-
@ (3m@bal LognMmgdl. 93539 3M0b(30300006 35dmInbamgmdl

Theory of Lawyers’ Ethics (Harvard University Press, 1998); Parker Ch., Regulation
of the Ethics of Australian Legal Practice: Autonomy and Responsiveness, 2002,
25 University of New South Wales Law Journal, 676.

2 Hoffman D.A., Ten Principles of Mediation ethics, Boston Law Collaborative

Journal, 2005, 56.
24 sander F., Headline Test. Dispute Resolution Magazine, Vol. 19, 2012, 14.
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m0(396b0Mgdobs s baggsmogngsiom &Mgbabagdal bagsmogdy-
mmdd; 3. dnyzgmdmgdemmds, Hmdgma(z dmgmn 3Gm39L0b gob3s-
3mmdado gbs 3Jmbogl dgns@m@b. Mbos dggdmmb 3mb@mmma
Lognmat boGyzadyg, amdbmdady o ©odm3zoegdymgds, asgmg-
bodg, 3obgMady, Lbgmmal gbsdgs go. dgbodedobsw, asdmaygbml
9:6. ,065LbmE0 IM3YyHmdob” Bnamds (even-handed approach); 4.
6335gmegemmdoommds: dombgosgsm 0dabs, M3 sMLgdmdl Labads-
Momm 39005305, MmIgmag bagsmogdgmmmdals 60dsbb 0bsmRy-
6gdL, dgwoszns bgdoymagmmdomn 3Mm3qLos, Moz geobbdmadls
dbomggdol dmbsboemgmdol, dmddgrgdol, dmmoggdabs o9y @sgol
a936dgmagdal msegobygam 67dsl; 8. 3mbagnwmgbznsemymmads, G-
dgmo(g m@ sb3gd@b ©gMmnabgdl: dgmas@mmals dnge 3Gm3qLab bo-
0@Mdmmgdal ©o(335L dgbsdg 306193msb NEMngMmmmdadn; Jbstgms
396dm dgbggabol 0bgm®mdsznal gomdgmegbgdmmdsl. gofwos
530bs, gs@mMn 00gdlb 3omEgdemgdsl dgo@ymdabml dbstgqdl
3qb03580b0 080930l Jgbobgd 8gmns(300L 3BM(39L80.22 6. Bsbnb
05300036 5(300m935 (Do not harm) 303m 3658gb Rn30basb bobsmdm-
g0 3M0b(30305, MMIgmo(y Igos@mAL sg0mEgdmmgdl, gobsgocms-

Aol 0bognmsm®o Bogmds ymggm (3o g dgdmbggzado. of
gfomgds dsbznmmgds L3gnsmMa, gbodmmmaona LagomHm-
9%0b 8gmbg 30619dDg (MHmBgema(y o6 06393L dgbermwmmon J8gwnbe-
056md0lb 3oamdatgmdsl). dgmos@mMo mbws g39mb, Mmd3006
50M00mb (39(36edg Bogomnl sbb3ds (avoid adding fuel to the fire) o
3oMomb Bmamts mo30b0, sbgzg dbagoms 38m60360;27 7. oz00;-
399mM 33930L 36063030 05353900 m0s FboMggdobasb dogbo-
om0 0bgym@ds(300L Bormgdabs s 068 gMgLadoL ©g&gfMBnbatg-
Bobmsb, MmIgmoacs, sbggzg ©39mEgdYmadl Jgno@mML, msegzowsb

25 UIA Forum of Mediation Centres, Practice Guideline 1: Confidentiality in

Mediation, Good Practices in Confidentiality adopted in Dublin, 7-10 September,
2007, 1.

Greenberg E., Confidentiality: The lllusion and the Reality—Affirmative Steps for
Lawyers and Mediators to Help Safeguard Their Mediation Communications, Vol.
6, NYSBA,2013, 10.

Hoffman D.A., Ten Principles of Mediation ethics, Boston Law Collaborative
Journal, 2005, 58.

26

27
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20(30mmb H™8ge0dg bsMob EMBbsbG M dpamdsmgmds;? 8. nb-
Mm@ dom gdemn 01566dmaBs: 0gmmobbdgds, Hmamg bgdoymamm-
doo 3900530530 ImMbsbomgmdady, sbggg Ladgwnszom dgmabbadg-
3ol 30mHmdgddy. Igos@mmn gamegdamos, 8bscggdlb dosbmeomb
0bgm@m3ds(300 dgos(300L 0bbEGoGNEDY, 3Mm3gLbbs ©s dggagddy;
9. 3978 9mgdgdn d9bsdg dbsmab dndsmor — 35Lbody 3oMgdo o=
3amgdo mbos 0y3696 Ladgwosznm Jgmabbdndowsb asdmdwnbamg
B0obobogsb. dgbedsdabsw, dgmos@mta dgdmdoemons, asboboemml
3q99bb3gd0b go3maqbs Igbodg 30693bq(3;% 10. 3gmambobonbny -
35 39m05(300L 3Mm(39Ldn dma(3o3L FgosGMMNL gomEgdeymgdsl,
3boggdl Bnsbmemb Db nbgmMmBs30s Mmog0b 3gomagngsznsbs
5 a33m30mgdsdy, sbggg 3gMdm dgbggmgdosb asd3mdmnbafyg
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Tamta Margvelashvili”

Mediation as a Profession: Ethical Models, Principles and
Challenges

The paper discusses idea and importance of mediation, its
professional assignment and value, discusses in more details main
issues of mediation ethics, its established models which are still de-
veloping and needs perfecting by combining practice and theory. In
addition, based on legislative regulations of different countries, dis-
cussing mediation codes of ethics and their comparison in the paper,
we shall define the basic principles of mediation, main ethical chal-
lenges of mediator’s activities which need reaction on time on nation-
al and international level. As a result, by analyzing problems existing
in mediation ethics sphere, ethical challenges will be differentiated
and it will be possible to talk about their solution. This will be the step
forward for developing mediation practice and theory.

Key words: mediation ethics, profession of mediator, legislative
regulation of ethics, ethical principles and models, ethics codes, eth-
ical challenges, solving ethical challenges.

1. Introduction

Mediation, as a profession, is becoming more and more popular consid-
ering its essence, effectiveness and simplicity creating the basis to talk about
ethical challenges. Mediation institute became the basis for alternative dis-
pute resolution making it possible to analyze the issue without the court with
the help of neutral party (mediator). As mediation, as institution and profes-
sion, unlike other means to control the conflict is new for society, it is import-
ant to agree on regulations and practical challenges in order to reach perfect
form of dispute resolution and free mediation from the status of experiment.

The present paper shall discuss essence and importance of mediation,
its place in science and mediation as a profession. Also will be discussed in

*  BA Student at Ivane Javakhishvili Thilisi State University.
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details basic principles of ethics by comparing ethical codes of mediation,
main ethical challenges of mediators’ activity. By analyzing established mod-
els of mediation, we will get the answer to the question: does practice bring
us to perfection in mediation process? Besides, we will pay attention to not
only theoretical grounds of ethics, but by discussing legislative regulations of
different countries, codes of ethics of mediators, we will be able to differen-
tiate ethical challenges and look for the solution ways.

2. Mediation: Interdisciplinary Field and Profession

2.1. Essence of Mediation and Its Importance in Dispute
Resolution Process
e | understand you. | understand you very well...
e We may think what caused this situation?
e Let’slookforreason of your dissatisfaction and think how to eradicate

These rhetorical questions and phrases reflect well what a person needs
in mediation process: support, condolence and equality. | think that these
three principles collaborated by me determine effective and efficient rela-
tionships typical not only to dispute resolution but also represents the basic
for arts and gives us the feeling of safety. However, it is disputable and often
is an unanswered question — where is the limit between these three princi-
ples and equity, justice and equity.

Unlike classical legal institutes, mediation offers dispute resolution pro-
cess based on relationships, communication where mediator has uncondi-
tional freedom to look for justice — support creating just mediation agree-
ment with procedural justice. It represents the negotiation process where
the neutral person helps the opposing parties and/or their representatives to
finish the dispute with mutually beneficial agreement. Therefore, the main
assignment of mediation is to restore and keep social relationships between
the parties which is easy to reach by negotiations as eradicating different
views of the people can be reached by negotiations.?

Y Fisher R., William U., Getting to YES, Negotiating Agreement Without Giving In,
Second Edition, Harvard Negotiation Project, Penguin Books, New-York, 1991,
Introduction, 7.
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Mediation is often discussed as “preparatory”, the beginning stage be-
fore court or arbitration proceeding.? It is support and help to negotiations.?
Therefore, mediation has big importance in order to maintain stability of civil
rotation as by structured negotiation process, with the help of neutral third
person and undertaking responsibility the parties try to find result eradicat-
ing the conflict mutually beneficial for both parties and by focusing on inter-
ests, determine future perspectives of the relationship.

2.2. Place of Mediation in Science

Mediation, as the form it has today, originated in order to resolve easy
conflicts in the spheres of residency and cohabitation and to escape court
proceedings.* While mediation was developing as useful, informal, voluntary
and cooperative dispute resolution process for the customer, raise of social
challenges, existence of different forms of relationship, made it necessary to
analyze it in scientific field and introducing some legal frameworks.>

In scientific field in order to determine the place of mediation, firstly
conflicts shall be psychologically analyzed. There is no uniform definition of
conflict, however, everybody agrees that it represents opposition between
two or more people caused by contradiction due to their views, interests.
During the conflict, two positions merge, mutual interests of the parties by
integral agreement and compliance are defined.® Therefore, it represents the
social science category, one of the basic points of psychological study which
is the inseparable part of the society. However, in case of conflict escalation,
when it cannot be controlled science of jurisprudence enters trying to resolve

2 Guillemin J.F, Reasons for Choosing Alternative Dispute Resolution, ADR in Bu-

siness-Practice and Issues across Countries and Cultures, Vol. 2, Kluwer Law
International BV, The Netherlands, 2011, 35.

3 stitt, Allan J., Mediation: a Practical Guide, Cavendish Publishing, London, 2004, 1.

4 Astor H., Chinkin Ch., Dispute Resolution in Australia, Butterworths, 2" ed., 2002,
14.

Harman J., From Alternative to Primary Dispute Resolution: The Pivotal Role of
Mediation in (and in Avoiding) litigation, Speech delivered at National Mediation
Conference, Melbourne, Australia, 2014, 7.

% Fisher R., William U., Getting to YES, Negotiating Agreement Without Giving In,
2" ed., Harvard Negotiation Project, Penguin Books, New-York, 1991, 10.



Baemobrogyamo, 2017, b3gs00emy®o 3odmpgds 181

conflicting situation with established norms.” As conflict includes all spheres
of cohabitation, it equally refers to other sciences: business, politics, medi-
cine and etc.

Due to abovementioned, it is undisputable that mediation is interdis-
ciplinary field as its action’s basic point refers to controlling conflicting situa-
tion. Social or humanitarian sciences, business or economics, politics — each
of them is closely linked to mediation. However, mediation is mostly con-
nected to research legal sciences as mediation originated from its basis and
mediation agreement requires structural procedures which shall comply with
law and order.

2.3 Mediator: Profession, Experimental Activity or Additional
Income

Mediation process is moderate negotiation conducted by neutral, im-
partial third party — the mediator. It shall be noted that negotiation does not
always mean mediation, with its essence this latter is always connected to
the first one. It is known that from very old times, mediation was used in or-
der to settle international, ethnical and different types of disputes, however,
with different names: “mediating”, “interceding”, “offering settling services”.

Development of mediation institute gave different shade to the term
mediation and its definition only according to the Latin term — “middleman”
— was not enough. Hence, there is an attempt to generalize professional ini-
tials of mediation and to remove characteristics typical to experimental ac-
tivity.

Even though many researches have been made regarding conducting
mediation process,® mediator’s style,® skills,'° for modelling integration of

7 Khubua G., Legal Theory, Meridiani, Tbilisi, 2012, 24, (in Georgian).
Moore Ch.W., The Mediation Process: Practical Strategies for Resolving Conflict,
4t ed., 2003, 17.

Kressel K., Mediation research, 2007, 12, Della Noce D.J., Seeing Theory in
Practice: An Analysis of Empathy in Mediation, 2009, 43.

Hedeen T, Raines S., Barton A.B., Best Practices for mediation training and
regulation: preliminary findings, Association of Family and Conciliation Courts,
2011, 112.
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theory and practice,!* we can rarely find materials connected to mediator’s
profession in legal circles.'> Mosten (2001) and Lenski (2008), both write how
to create career in mediation, however none of them state about empirical
researches regarding mediation profession.

While discussing professional basics of mediation, it is important to an-
alyze U.S. News and World Report regarding established requirements for
executing mediation practice,'® appealling 30-40 hours training courses. Af-
ter finishing this course, the person becomes the professional mediator and
is given the license to execute mediation practice. Due to structure of the
program, readiness of the person, potential improper skills to conduct me-
diation, inadequate reputation of the person, lack of competition are stayed
beyond attention and mediation becomes alike experimental activity. In fact,
such regulation risks mediation profession as two main factors, experience
and reputation of the mediator, will not be decided according to the train-
ing courses and lack of qualification requirements regulation in this sphere,
temptation of additional compensation represents mediation profession at-
tractive to everybody.'

Besides, it is important to discuss academic qualification of professional
mediators in order to conclude, is mediation auxiliary and not main profes-
sion which is one of ethical challenges of mediation. Research conducted in
USA? stated that most employees of mediation are lawyers, next are rep-
resentatives of humanitarian and social sciences, psychologists and social
workers are at the last place with employees of business. Therefore, media-
tion, as an independent profession, is still developing and with its universal
character it will be hard to link its profession to only one field.

1 Zariski A., A Theory Matrix for Mediators, 2010, 20.

Raines S.S., Pokhrel S.K., Poitras J., Mediation as a Profession: Challenges That
Professional Mediators Face, Conflict Resolution Quarterly, Vol. 31, 1, 2013, 79.

US News & World Report says mediator one of the top jobs for 2008 but the
problem is that there are more mediators than there are mediation jobs.

Raines S.S., Poitras J., Mediation as a Profession: Challenges That Professional
Mediators Face, Conflict Resolution Quarterly, Vol. 31, 1, 2013, 81.

5> |bid, 84.
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3. Mediation Ethics
3.1 Definition of Mediation Ethics

Ethics (Greek — Ethiké) as an established definition constitutes the phil-
osophical doctrine regarding norms of morality, ethics, behavior of represen-
tatives of several classes, social circles, professions. Hence, it is easy to con-
clude that mediation ethics considering legal initials, studies existing moral,
ethics and legal limits of the sphere of conflict control. Therefore, many coun-
tries have adopted codes of conducts for mediators.'® While analyzing these
codes, we can see several basic principles: competence, neutrality, self-ex-
press, quality, confidentiality, advertising the services and compensation.”
Even though the legal researchers agree with these basic principles, pream-
bles of almost every code of conduct state that it is personal a responsibility
of each mediator, how to conduct the process and gives opportunity to settle
the mediation activity with internal regulations. Hence, there are not many
practical guidelines for legally regulating ethical issues. In this regard, the
book “Mediation Ethics: Cases and Commentaries” of Ellen Waldman is inter-
esting.’® It begins with philosophy of mediation (values, models and codes)
and every new chapter represents new case and attached commentaries.
According to Waldman, mediation ethics has three bases: autonomy, pro-
cedural justice and “fruitful” exit.?® Autonomy has the biggest place among
these three and it is full with ethical dilemmas such as: balancing emotions,
strength, information and self-determination from the parties and while de-
bate of the parties, the mediator has the dilemma of good faith, justice and
disclosing relevant information

16 Leynseele PV., Dolezalova M., Ethics in Mediation, 2012, 1.

Burns R.P, Some Ethical Issues Surrounding Mediation, Fordham Law Review,
Vol. 70, Issue 3, 2001, 695.

Waldman E., Mediation Ethics: Cases And Commentaries, San Francisco, Jossey-
Bass, 2011.

Waldman E., Mediation Ethics: Cases And Commentaries, Chapter 1, Values,
Models, and Codes, San Francisco, Jossey-Bass, 2011, 16.
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3.2 Established Models of Mediation Ethics

Aristoteles linked ethics with the question: what shall we do to separate
justice and injustice? Two models of mediation ethics have been inculcated in
legal literature: regulatory and practical.?’ According to the regulatory model,
higher professional society create general standards of conduct rules which
are mandatory for everybody. Critics of this model, David Luban, William
Simon and Christine Parker?! state that this model leaves real relationships
and obligations of the parties carelessly. Its formal and less practical charac-
ter creates illusion of compulsion and does not deal with the challenges we
will discuss. Therefore, practical model was created which creates manda-
tory rules for mediators’ conduct considering the specific “scenario”. In this
case, general conceptions are repulsed and attention is given to precedents
that may be used in any other similar circumstances. Supporters of this mod-
el, who also are lawyers of Anglo-American law countries, consider that the
main advantage is that such precedents are created inside itself legal society
and is not regulated by any higher professional society. Therefore, it is more
relying on the relationship, dynamic and flexible unlike hierarchical, formal
regulatory model.

Attractiveness of the practical model in mediation process is supported
by the following arguments: mediation is a process based on certain relation-
ships and does not need traditional approaches typical to regulatory models;
mediation is considered as the dispute resolution tool not having the unit-
ed structure, its non-structural character does not refuse to the existence of
united model of ethical regulations; mediation is the process based on the
interests and needs highly qualified flexibility.

20 crowe J., Mediation Ethics and the Challenge of Professionalization, Bond Law

Review, Vol. 29, Issue 1, 2017, 6.

Parker Ch., Evans A., Inside Lawyers’ Ethics, Cambridge University Press, 2™ ed.,
2014, 3; Hodson C., Sullivan N., 266-8; Luban D., Lawyers and Justice: An Ethical
Study ,Princeton University Press, 1988; Simon W. The Practice of Justice: A
Theory of Lawyers’ Ethics (Harvard University Press, 1998); Parker Ch., Regulation
of the Ethics of Australian Legal Practice: Autonomy and Responsiveness ,2002,
25 University of New South Wales Law Journal, 676.

21
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3.3 Comparative Analyzis of Principle of Mediation Ethics and
Codes

Mediators often have the dilemma, which important principle to use
from ethical guidelines. The mentioned principles are general for almost all
active ethical codes. However, countries and mediation centers create differ-
ent approaches due to their social conditions and development specificity.
The authors of the codes including association of alternative dispute reso-
lution, family mediation academy, professional mediators of American Bar
Association indicate ten general principles:?

1. Conflict of interests includes directly personal, professional, financial
interests or outcomes of mediators subject to recusing the case. Such obli-
gation becomes even more complex when it comes to indirect interests (for
example, mediator works in the company interested by the outcome of the
case). In such case volume of non-straightforwardness of the interest | deci-
sive which determines chance of the mediator to stay in the case. This issue
is addressed by the paper of Prof. Frank Sander “Headline Test”?® connect-
ed to the feelings of the mediator when he/she is shown on the first page
of the newspaper in negative context; 2. Competence/qualification — every
mediator knows his/her competence area. Therefore, they shall try to recuse
the cases connected to risks and need special knowledge. Mandatory licens-
ing and qualifying trainings derive from this principle as well; 3. Impartiality
shall be accompanying the mediator during the whole process. The media-
tor shall be able to control the words, feelings and dependence, influence,
manner and even body language. Hence, the mediator shall use so called
“even-handed approach”; 4. Voluntariness: even though mandatory court
mediation exists, mediation is voluntary meaning the free will of the partici-
pation, action, settlement or continuing the dispute by the parties; 5. Confi-
dentiality, includes two aspects: protecting the secrecy of the process while
communicating with third parties by the mediator; not disclosing informa-
tion gained at the private meeting with the parties. Besides, mediator shall

2 Hoffman D.A., Ten Principles of Mediation Ethics, Boston Law Collaborative

Journal, 2005, 56.
23 Sander F,, Headline Test. Dispute Resolution Magazine, Vol. 19, 2012, 14.
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inform the parties regarding appropriate limits in mediation process.?* % 6.

Do not harm principle derives from Hippocratic oath obliging the mediator to
improve individual approach in every different situation. In this case, atten-
tion is paid to person having special, psychological needs (which do not cause
limited legal capacity). Mediator shall try to avoid adding fuel to the fire and
control his/her and parties’ emotions.?® 7. Self-determination principle is
connected to gaining maximum information from the parties and determin-
ing interests which also requires the mediator to avoid dominative condition
of either party;?’ 8. Informed consent means participating in voluntary medi-
ation and also terms of mediation agreement. The mediator shall inform the
parties about institute, process and outcomes of mediation; 9. Obligations
to third parties — third parties shall be protected from the damage caused by
the mediation agreement. Therefore, mediator shall discuss influence of the
agreement on third parties;?® 10. Good faith in mediation process includes
obligation of the mediator to clearly inform the parties about his/her qual-
ification and experience and also depending on the issues from the private
meetings which substantially affect the declaration of intent and establish
reasonable fee for services.?

Comparative analysis of mediation ethical codes indicate that even
though basic categories of the principles exist, keeping independence and
impartiality and principles to avoid conflict of interests are defining media-
tion ethics as the abovementioned derives from these principles. They give

2% UIA Forum of Mediation Centres, Practice Guideline 1: Confidentiality in

Mediation, Good Practices in Confidentiality adopted in Dublin, 7-10 September,
2007, 1.

Greenberg E., Confidentiality: The lllusion and the Reality—Affirmative Steps for
Lawyers and Mediators to Help Safeguard Their Mediation Communications, Vol.
6, NYSBA,2013, 10.

Hoffman D.A., Ten Principles of Mediation Ethics, Boston Law Collaborative
Journal, 2005, 58.

Nolan-Haley J., Self-determination in International Mediation: Some Preliminary
Reflections, Fordham University School of Law, 2007, 3-4.

25

26

27

28 Armengol V.A., The Principles of Mediation and the Role of Third Parties in Peace

Processes, Norwegian Peacebuilding Resource Centre Report, September 2013, 5.

2 Jr. Burns R.J., Mediation Techniques and Why Honesty is Always the Best Policy,

Perry Damp Dispute Solutions Report, 2014, 7.
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the parties the feeling of protection and reliability. For example, in Pream-
ble of Code of Ethics for Belgium of Accredited Mediators® it is specifically
stated that mediator cannot exercise mediation practice if impartial, inde-
pendent character of the activity will not be guaranteed taking into consid-
eration personal, material or moral interests. Substantially similar approach
is in France CMAP?! requires the supervising committee to control limiting
mediators with these principles; Ethical Guidelines for mediators in Austra-
lia®? additionally sets principle of transparency obliging the mediator to give
the parties information necessary for evaluation and conclusion. In addition,
the mediator has the right to terminate the process in case the named legal
ground exist, extends confidentiality obligation in order to limit communica-
tion with media; regulations of Czech includes only principle of impartiality,
other guidelines regulate different centers from international practice;* and
with respect to USA, as federal law allows to regulate different sphere by the
states, the best principle and limiting instrument for mediators is

3.4 Ethical Challenges: Practical Dilemmas in Mediation Process

Improvisation for mediator is the biggest weapon as conducting the pro-
cess by the mediator needs different approaches. Using one specific model
in mediation activity is excluded which itself is one of ethical challenges.®*
Despite existence of general conception in mediation ethics, every other in-
stance may create need of using new models.

The researches® have revealed that in mediation practice not only look-
ing for an appropriate model is the challenge for the mediators. There also

30" Belgian Code of Ethics for Accredited Mediators by Federal mediation Com-

mission, 2007.

31 The Centre for Mediation and Arbitration of Paris.

32 Ethical Guidelines for Mediators in Australia by The Law Council of Australia.

33 Code of Ethics for Lawyers-Mediators by Czech Bar Association .

3 crowe J., Mediation Ethics and the Challenge of Professionalisation, Bond Law

Review, Vol. 29, Issue 1, 2017, 8.

O’Brien R.A., Amending the Model Rules to Include the Role of Lawyer as Me-
diator: The Latest in the Debate, Georgetown Journal of Legal Ethics, 1998, 107-
108.

35
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are bigger challenges for mediators morally and ethically: 1. Skills required
for the process are often beyond the limits of mediators’ readiness (for ex-
ample, determining volume of violence, effective see of the party); 2. Impar-
tiality of the mediator when arguments of one party is more convincing, has
sympathy or contrary antipathy for the parties; 3. Protection of confidential-
ity during unjust and unfair mediation settlement; 4. Settlement when track
of physical or physical violence in apparent; caused by mental discord or lack
of information; 5. Struggle between impartiality and correct decision, desire
of controlling process for just decision; 6. Struggle between neutrality and
needed legal or therapies help; 7. Potential damage to the parties in case
they do not reach the decision or the decision will not solve the problem; 8.
Use of mediation process by the parties in order to get information, gain time
and blackmailing the other party; 9. Conflict between the interests of the
mediator and valuable process of the parties (for example, when the court
forces the mediator to finish the case fast, using personal contacts by the
advocates).>®

Dividing into categories is factual and, in most cases, contradict each
other; however, several important conclusions may be made by differentiat-
ing such dilemmas: 1. Categorization helps the mediator to define different
situational approaches; 2. It is essential to create practical guidelines and de-
termine strategies to control the process; 3. Most of dilemmas are linked
to self-determination which threatens the impartiality and neutrality of the
mediator.3” The latter may be illustrated by the court mediation. Nowadays,
the disputants without the representatives more rarely engage in court me-
diation process. Therefore, it is important for the representative to “trade”
and settle and not to get close and analyze the problem radically. In addition,
we rarely see creative decisions in court mediation caused by the “desire”
of the advocates and mediators to transfer everything to financial and legal
rails. Therefore, mediation becomes more evaluative, process oriented than

36 Robert A., Bush B., The Dilemmas of Mediation Practice: A Study of Ethical Dilem-
mas and Policy Implications. A report on a Study for The National Institute For
Dispute Resolution, NIDR, 1992, 36.

Heidi N., Burgess G., Glaser T.,, Yevsyukova M., Transformative Approaches to
Conflict. University of Colorado Conflict Research Consortium Transformative
Approaches to Conflict, 1996, 34.

37
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facilitative.®

Abstractive character of code of ethics only define the mediation and
in real restricts the parties and the mediator. Hence, synthesis of procedural
and just mediation is doubted.3® For this reason, it would be better to throw
away inspirational and grandiloquent language and focus more on practical
initials by the authors. If the mediation ethics code is created for mediators
and the parties, it is important to comply with practical challenges.

However, everything is not as easy as it seems and reforming ethics
codes may not be solving other dilemmas. One more ethical challenge is con-
nected to the first professional activity of the mediator. As stated above, me-
diating in most cases is the additional activity causing conflict in the spheres
of time, involvement and differentiating the interests.*® Hence, law firms or
private mediators cannot any more be representatives due to their partic-
ipation in mediation. In small number societies, where big part of society
may know the mediator, establishing such limits may hinder improvement
of mediation practice.*! Can the arbitrator be the mediator in the same case
or contrary, mediator the arbitrator?! — this question is still not answered.
For this reason, it is better to limit the rights of mediator by legislation — be
involved in the proceedings in court or the arbitration, as the advocate in me-
diation process for protecting one party’s interests.

4. Conclusion
For mediation, as a developing institute, it is important to make

more fundamental changes with respect to professionality and in order to
overcome ethical challenges. Less qualification requirements for mediators

38 Fuller Lon L., Mediation-Its Forms and Functions, 44 S, California Law Rev., 1971,

305.

Robert A., Bush B., The Dilemmas of Mediation Practice: A Study of Ethical Dilem-
mas and Policy Implications, A report on a Study for The National Institute For
Dispute Resolution, NIDR, 1992, 36.

Raines S. S., Pokhrel S.K., Poitras J., Mediation as a Profession: Challenges That
Professional Mediators Face, Conflict Resolution Quarterly, Vol. 31, 2013, 94.

39

40

41 Gutman J., Grant J., Ethical Conundrums Facing Mediators: Comparing Processes,

Identifying Challenges and Opportunities, La Trobe Law and Justice Research
Paper Series, 2017, 105.
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for attractiveness of this activity risk professionalization and makes it an
additional source of income which may become one of the hindering factors.
Besides, more research is required in order to perfect ethical models and
discuss challenges by merging theory and practice considering the specific
teritorial and social areas. Such need is clear according to the analyzis
of codes under the present paper and basic priniples category leaving
many questions in ethical sphere without answer. Reformation of ethical
codes, introducing additional guidelines and throwing off inspirative and
grandiloquent language, supervising development of mediation will be the
step forward regarding professionalization.

For future of mediation, it is necessary to fully focus on cooperation by
the practitioners and policy creators. Practical challenges of the researches
presented in the paper make it clear that while introducing regulations,
more attention shall be paid to interests of practising mediators. Lack of
limits and nonobligatory character of conduct standards may misguide the
mediator while conducting practical activities. Even though improvisation
has the biggest role in mediation process, while analyzing ethical challenges,
necessity of standartization and structuring is clear in order to support
mediation activities with less ethical dilemmas.

And lastly, “ understand you”. In real how can the mediator listen and
condole? What limits the mediator? Can the personal motives influence
the mediators? Can the divorced mediator or co-author of the car accident
participate in such case as the mediator? These are the questions that cannot
be regulated by legal acts.

“The most powerful weapon | use with my clients is that | tell them: 1 am
listening to you with attention and | understand you” — states one American
mediator Joy S. Rosenthal.®? “I am listening” and “I understand” are what
the parties demand. Support and condolence in the process, structured
trainings and minimal standards — offered ways to solve ethical dilemmas
need attention from the practitioners and theorists.

42 Rosenthal J., | Hear You, Joy Rosenthal’s blog, 2017.



10.

11.

12.

13.

14.

15.

Baemobrogyamo, 2017, b3gz00emy®o 3odmpgds 191

Bibliography

Belgian Code of Ethics for Accredited Mediators by Federal Mediation
Commission in 2007.

Code of Ethics for Lawyers-Mediators by Czech Bar Association.

U.S Code, Title 29, Chapter 7, Subchapter lll, §172, Federal Mediation and
Conciliation Service.

Armengol V.F., The Principles of Mediation and the Role of Third Parties
in peace Processes, Norwegian Peacebuilding Resource Centre Report,
September 2013, 5.

Astor H., Chinkin C., Dispute Resolution in Australia, Butterworths, 2" ed.,
2002, 10, 14.

Burns R.J., Jr, Mediation Techniques and Why Honesty is Always the Best
Policy, Perry Dampf Dispute Solutions Report, 2014, 7.

Burns R.P,, Some Ethical Issues Surrounding Mediation, Fordham Law Re-
view, Vol. 70, Issue 3, 2001, 695.

Crowe J., Mediation Ethics and the Challenge of Professionalisation, Bond
Law Review Vol. 29, Issue 1, 2017, 6.

Della Noce D.J., Evaluative Mediation: in search of Practice Competen-
cies, Conflict Resolution Q. 193, 2009, 43.

Ethical Guidelines for Mediators in Australia by The Law Council of Aus-
tralia.

Fisher R., William U., Getting to YES, Negotiating Agreement Without
Giving In, 2"ed., Harvard Negotiation Project, Penguin Books, New-York,
1991, Introduction, 7, 10.

Gerald H., ADR in Business, Practice and Issues across Countries and Cul-
tures, Kluwer Law International, New-York, 2006, 35.

Greenberg E., Confidentiality: The lllusion and the Reality —Affirmative
Steps for Lawyers and Mediators to Help Safeguard Their Mediation
Communications, NYSBA New York Dispute Resolution Lawyer, Spring
2013, Vol. 6, No. 1, 10.

Guillemin J.F., Reasons for Choosing Alternative Dispute Resolution, ADR
in Business-Practice and Issues across Countries and Cultures, Vol. 2, Klu-
wer Law International BV, The Netherlands, 2011, 35.

Harman J., From Alternative to Primary Dispute Resolution: The pivotal
role of mediation in (and in avoiding) litigation, Speech delivered at Na-
tional Mediation Conference, Melbourne, Australia 2014, 7.



192
16.

17.

18.
19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31
32.

©@3306 OOIH6500IT0) 30QIEIZIOI

Hedeen T, Raines S., Barton A.B., Best Practices for mediation training
and regulation: preliminary findings, Association of Family and Concilia-
tion Courts, 2011, 112.

Hoffman D.A., Ten Principles of Mediation ethics, Boston Law Col-
laborative Journal, 2005, 56, 58.

Khubua G., Legal Theory, Meridiani, Thilisi, 2012, 24 (in Georgian).
Kressel K., The strategic style in mediation, Wiley Periodicals, Inc., and the
Association for Conflict Resolution, 2007, 12.

Luban D., Lawyers and Justice: An Ethical Study, Princeton University
Press, 1988.

Moore Ch.W., The Mediation Process: Practical Strategies for Resolving
Conflict, 4" ed., 2003, 17.

Nolan-Haley J., Self-Determination in International Mediation: Some Pre-
liminary Reflections, Fordham University School of Law, 2007, 3-4.
Parker Ch., Regulation of the Ethics of Australian Legal Practice: Autono-
my and Responsiveness, 25 University of New South Wales Law Journal,
2002, 676.

Parker Ch., Evans A., Inside Lawyers’ Ethics, Cambridge University Press,
2" ed., 2014, 3.

Raines S.S., Pokhrel S.K., Poitras J., Mediation as a Profession: Challenges
That Professional Mediators Face, Conflict Resolution Quarterly, Vol. 31,
no.1, Fall 2013, 79, 81, 84.

Sander F., Headline Test, Dispute Resolution Magazine, Vol. 19, Number
1, Fall 2012, 14.

Simon W., The Practice of Justice: A Theory of Lawyers’ Ethics, Harvard
University Press, 1998.

Stitt, Allan J. Mediation: a practical Guide, Cavendish Publishing, London,
2004, 1.

UIA Forum of Mediation Centers, Practice Guideline 1: Confidentiality in
Mediation, Good Practices in Confidentiality adopted in Dublin, 7-10 Sep-
tember, 2007, 1.

Waldman E., Mediation Ethics: Cases and Commentaries, San Francisco:
Jossey-Bass, 2011, 16.

Zariski A., A Theory Matrix for Mediators, Harvard College, 2010, 20.
Leynseele PV., Dolezalova M., Ethics in mediation, 2012, 1.



935896069 Bmbm@as’
606m doAm@ody’

3903305 3@3bANMmBmm3z36ms IsBnmIbsxmmgdado

bBo@nodo gsbboenamons 8900305, Bmgme 3 o gfbodo-
om0 Jomorendbo xemgdol 3obbmm 309mgds o0& b @b emm 356-
00 domanmdbo xmemgdodn, obo Bobodommdgda, 36nb 303980, bo-
Jobmbdgdemm dmbgbmnggds o dobdn ombgdmemn bomggdgdo,
g0 (30090 mbobomg bdogd8gdn, domo Gmemo @s maemgdo-
dmgomamdgdo, dgonsz0ob m3omodgbmdgdo s memmmmob-

@90 bGoBobBoga@o dmbs 398980 bodomoggemmb dogsemoondy
oYM bmno.

bog396dm bnByzgdo: sGobEG b enmgsbn, gobGowgds, dg-
@00 (300, ©5DsMomgdaemo, bowzgmgbem 068 g6 gbo, dgwoszool
Jmba@a9m b (300, dgono§mmn, 3EGmgmEmmen, bmoomma@mo duds-
30, gobmbogmn Bomdmdswggbgemn, msdgbdmmo, bm@mdsmamm-
3o, g30dmoummds, 369396 (309, Gobmznsemods (300, dgmns (300l
90035, bB0adoGnds (300, 36306300 NHMES, dgomabbdgds.

1. 35bs35man

B03d50L 3mbgds Lonwndmmms bonwudenms. dog-
dgo 0803 s@sdnsbns s door mamm dbgema bs36mdgemos,
mmd dbgm bsbogoob Jomogldoo sbgmoemos, o gbg oo
Jaob, o oo bbgoen s bLEmm sbmgdom, Gmgme s ©sd-
003Mgdmn 3o(30. o bS 3583033060@9b, Mmd Gobocs
o Joobsmgdo 33muermdo, dob dob boomoggdosss 3bg-
@330. 853930 bocmoggs, @sbobyobos oo ssdnsbobs.

omod g33g¢s35dg

“1339 00 bsbos, 3gMHdmbsdsmmnmagdMogo ©o3900 Immadsfo-

390930l dggase Bywgds bgo@Momymn oMl sbdsmgdoo. ,8gw0-

*

03067 %03560330m0b Labgmmdab Mdaemabolb babgmdBogm mMbagg@mbnd -
&ob oggGomanmo oM@ g ol ds3omogfasd ol bgmwgbdno.
03067 %03560330m0b Lobgmmdal Mdaemabol babgmdBogm mMbagg@mbnd -
&ob oggFo@ammo 3o 3mEB g ol ds3omagfns@nl bGmwgb@o.



194 @306 d@OIGES00IT0 8OQIBIZIOS

3(300 ©adbIMgbdaom 0dgbo bobos sMLgdmdL, Msdwgba babay oMbg-
3mdb 908006ms MM sb0bgdmmn bobdmasmgds“’ ab Labbemoab bo-
dommamdo 3gmdm badaMomnwsb dgdmgzns. g3eMmLaddmb Mg 3m3gb-
©3(300b dobgogom, Lobbemal badsMmsmdn gwna(3ns, GFswn(znge
bbbl LadsMmmob Bomdmgdobomsb gMmswm, d0hbgemoas 3GMdemg-
30l 3mg36gdody MM0gbBomMgdam 8358 gdom ob smEgMbs@nmem
badmomgda.?

39005(300b 3MM(39Ld0 o6 5MLgdMABL godsMxg9dmmn BbsMy, ngo
©0530b go05by3980b 03 semEg@bs@ o Ladmemgdsw a393m0bgds,
Amdgmo(z ©og0b Imazo6mgdsl gmsebbdgdals dombgzel gbom 3306-
©gds baMggdl. ombodbymo mgabgds dgodmgds Rsomgsmml gM-
0-960 30dgba 0dobs, HMI Fgoos(30d smosmgdmmoas bamzgogbm

Lodgamgda nbgomn bygdggdal goobobyzg@ o, bawss ©sdbsdszgw
3ELENbmmzsbn dMsmmgdnmn a393mmnbgds.

39bmbmab 3mbgmod@dn dgmey sMabEmBmmmgabms 335 be-
3oMomgdM030, FN@Mmo, bmgosmy®o bmmdgdol mommggges,
(3 g9dmbggmos dmbamegdol dogf dmgzmgbgdol sMsmgsrmmma
dggobgdom. bydngd@&a®, 93 3g3mbggzedn, magabnymgdobs s @s-
30 300098mmdal dmmbmgbamgdgdl 398 sbascndl 1bg3z96, g0y
mdogd@meo Labsdwgomol Fggebgdob.? 306mbmsb 3mbymnd®dn
34mgg 5MdLEmBEmmzsbms 4(3930L 80bgdgdo 3MdzomPMzsb0s s
3M63Mg@mmo abBmGomma 3gmamealb Mmdogd@n® 396mbbm3ngcg-
3908L gdmMhRnmgds, Hmdmgdo(y aogmgbsl sbogbl ,ebsdsmmmdal”
356300006 7930b ©0bs303odyg, LEEJG ML s dofnmaw Bgbwgb-
(3098%g. dgbodadaba, gsbfnwgds s dgmnszns sMsbEMmBmmmg-
Bobomgob dgmeg dgbadmgdmmdss, Mmdgmog dob 3sdmbBmEgdsb,
»08039&06980L° ©s dobo 3M0Bnbaomsw Rsdmysmndgdol moznwsb
5(30mgdsb, LobmasEmgdsdn LEMog Mgab@gamaznalb gdbabmmagds.*

T mb@gmdsomamo b.8., bggbbmbo ©.6., ©d30b as0By39E0L SmEgM-

Bo@ogma badamgdgdo badommggmman, od., 2014, 124,
33969899 b., 3god3dg 8., Bogersn@mo-cnodobo g., godmbos 4., sEobEImm-
Beomgoms domormdbogmmgds — 356500098 © 3gns(30s, ., 2012, 145,

3 0d39, 98.
3ogomsdgoemn g., 306mbmsb 3mbymogd@dn dymgn s@obEmmmBmmgsobo

gbogmmmaon®, mgmmmgoqm, 3goeamaonm s agfoogm gMoemdo,
J6b. ,85MmonmBbogmmgds s 3obmbn®, Ne4 (52), »d., 2016, 97.



Bacemobrogaemo, 2017, b39300emyc0 godmpgds 195

mgobsmzgal, Lobbmob LsdsGmamdn gMm-gfmn yzgmedg of-
GG mgdss dmEagboma doModbogymgds, M3gbows(s
30300D9dmm0 8bmgmom 0sbbdgds, MM dMsrmmgdmmabsmgals
2530bm@mgdab 5¢ 33900, 356Ls 3MNMgdom M) ngo SMBLEMBEmMm-
39600, 9bws Rsba(33mmgl 08 Ladysmadom, HMIgmo(y oz Lodmgs-
©MgdM03 NboRMNbmgdsl ogdnJMgds s dMammgdamoal damads-
M9mdabag ImgMagds.® bbmEgwm 530@m3, Jobsbdgbmborma doggsh-
Bos, 30b63060mmm 3g05(308 SMOLEYMBEM3bMs oMmmdbogmemg-
3590, 3obo doBbgdo, 36106303980, Ld3obMBIYdmM 3mMByLMnggds s
bodsfmmggmmb dogomomndyg Msdgbsw BaMds@gdom bmEzngmogds
0g0 36548 035d0.

2. 60660&060, ﬁmamﬁe aaQO\)GOnb 606\)306(‘160

SMLENEBmmzobms JoMmmdbagmmgdol 3mogdLbolb (dgdga-
do — 883) 39-3 Igbemals 8g-7 Bobomo gobdamBozh gobfowgdsl, ngo
afal Lobbmobbadsmmgdfngn 3obnbalbdggdmmdabegsb asmsgo-
Lagmgdal gmMds, Lobbrmabbsdsmmgdmogo ©g3b0l sem@gMbsdn-
aemo 394060%30, H@MImol JoDobos sESLEMMBbrm3bals Lomsbom
a0630m06980bs s Labmgsmgdfngn abBgatsonol bymdgbymds,
35639mE 93000 ©65donmol Mo3056 dS(30mgds. 3Mmaygbombaemg-
b0, MHm3mgda(g 93 3MmamMmadadg 3domdgb, ncgbnsb doGomswn dnb-
Boboggb — Lobmgomgdal sndmMbogl LEMmYymagama dmdsmsdy,
GmIgmo 0@ Rongblb ©6535mb.c 3®08mbmmmgon®o mge-
moobg300 356M0gdol mgmanma bagmdggmos s@obEmmBmmm-
30600 ,056535mmBab” BrE@BomEmmds, g30DmeEmEmmds s Yzgms

Jmosomgemedg 8., aobfawgds, osMmabOmmbmmgabms Lowmzgogbm 0b@g-
M9bdg ogndbgdamo sMobEmNmBrmmzsbms doMmmabagmmgdals 3m-
©9dLob dobgog0m, Fu@b. ,domonmdbogmmgds s 3obmbo“, No4 (52), 3.,
2016, 108.

xogobodgoemo ., sGObLENMBmM3Bal  gobMogdobs o dgmos(znal
3Mmamadol d0d8mbomgs, ©o30b smEgMmbsgommo aowsbygzg@al gMma-
Bmmo (39680, gamb. ,o30L sm@gMbsGoymo gowsbyzgde — Bgmab-
g, 0306y gogobodzomal babgrmmdal mdoeobob babgmdbogm xbo-
396L0@gG0b 35dm3(393mmds, md., 2016, 180.



196  @I30L d@OIGESO0IT0 8OQIBIZIOS

Ladmasmgdsda 336 (3gmgds.” LBmMgo 5d0@m38 bmgagmma s38m-
0 3ol gob3oM@ogl, Gmams ,bmMdomn® J3930L, ©odababosmg-
39mb 88 sbd3MdM030 KaMBOL 8sT0sbgdabomgal”.t

356607930b dmsgema s3m (30658 IMmboMmmal god3mbBmMgds, dobo
5335 FoMnmBLaRmgdol bGngds@odoznobogsb, Jmbgmoddnl
LBMogn dmagamgds, s (3060l 30MHMdgddo dobo 3Mndobsma Asdm-
gom0dgdals gofamgamn 3Gm3qbal 369396300, bogmagda g3mbmado-
3M60 bago, Bogmadn Maba@mbolb obsfxgs (3Gm 3 nMmMgdols
3gbodmgdmmds, gx®m 3603369mmm36 Lagddggdl oM™MIMBE pMmm)*.°

a5bMn@gds  aodmoyqgbgds 03 dgdmbggzedo oy oMbgdmdL
obodnmgdmmo goMonwn 0dabs, GMI s@msbEMmbmmmzgobds Asnwon-
bo bogmgda 3dndyg o6 3dndy absdsggema. 2014 Berol bmgddmsdoy
0b5dommal Rodgbn sMobEmnmBmm3bal aobMowgdobs ©s dgmns-
(300b 3BMaMsdsdn Ratmgs dgbadmgdgmo aym 03 dgdmbggzedn oy
30l dogM Rogbormn @absdsgymo nym bogmgds 3dody. 2014 Brols
11 bmg3dM0Esb 3Mmamads gogM(3gmes 3dndg 3o@&9amMonl ©sbsds-
mgddg3.1° 039 b 50206036mb, HMI 8560 g30bs s Jgoasza-
ol dgbobgd 3Mmgnmmemgdobmgol babgmaddmgsbgmm domomgdgdabs
5 3bomggdl dmEnl gobosgmmdgdgmo bgmdgz@nmgdol doMomawn
306md930b 00383039006 MomMdsDg* ab@oznal 3obobB Mol 2010
Brob 12 6mgddenl #216-9 36dsbgdsdn 2011 Bemols 23 0360bL dgg0-

5 (33m0gds, Mm3mab dobgogoms(s aobMnwgdsl s6/@s gwnsz0sl
59939998565 ganRm@e Rogbomo sbsdomma,™ Mo Babobo-
3969er (33e0gd90oR Ibe> 0bgl 3ofbygero.

7

doemogodgoemn 8., sEsbEmmBrmmgoboms gobfMowgdal s 3gmnszoalb Labb-
mobbedsMmmgdmogo, 3M0dobmmmaogmo ©s gbogmmmaogmo sbdgd-
&3d0, 3., 2013, 17.

bgmbgmemodyg 0., s@obLENMBEmmzsbms obsdsnma ©s dabo gsdmdbzggo
30bgdgd0 0ggbsema@o onbBooal Lob@gdsdn, guMb. ,LodsGomal
geboma®, Ne2, »8., 2012, 292.

doemogodgoemo 8., dogodg 8., s@LENMEbrmmgabms doMmmnmabagmmgds
(bobg3dmgabgmm), 89-2 a0dm(398s, BMadmMan, LEGLEMNMan, 0d.,
2016, 94.

ob., <http://prevention.gov.ge/page/28/geo>.

doemogodgoemo 8., dogodg 8., s@sLEMEbrmmgabms doMmmmabagmmgds
(Lobg3dmgabgmm), Bgmmg aodm(398s, BMsndmMan, bBGsLdnMan, 0d.,
2016, 26.



Bacemobrogaemo, 2017, b39s00emyco godmpgds 197

396mb30gdmmdals mabobda (033-0b dg-40 dqbemo) ol oo,
Mmdgmog dMg 3mbobomgmdes asbfMnwgds-8gmas(30edn, 3oMas-
3L dgbodmgdmmdal 3gmoeg goboglb asbMowgds-8gmnszonl dbamy,
o3 dbmmme gMmo sbbob dn393sL ammobbdmdl, smbndbamo 3o
LA EBbMMZbms @obsdammals d¢bgdsbmab (g3ndmene babo-
500056, bm@IomnEmdabs o yzgmash s yzgmes ©mmda ao3M(39-
gdmmdabmab) Imwal Bobssmdogamdsda.

Babobobodsmmmm bbomdsdog aobMnwgdal dgbsbgd aowsbyzg-
G0madal 0gdl 3Mm3nEmeMo. 4obMagds dgadmagds go8myqbgdeem
0dbgb safgomgg Logdob LabsdsGomemadn basmdsmgol dgdwga. Lobe-
doFmnmm @ gdadmbomos, a56Magdal 4s8mbaygbgdmaw bsg-
®oM0 0boz0s80300 56 dbomol absdymgdamoa dsdamdmmdal
boggmdggmdy Loddg EINdMNEML 3HMINMMEL, GmIgmag sEsb-
Aebemmgeb dMomEgdnmb asbMawgdol dgbmegabgdl s, dabo
®5b6b3mdals Ig3mbggzedn, doomgdl go0sbyz9@nmgdslb asbMawgdols
dqbobgd. 93 gowobyzg@omgdal domgdsdeg bLobsdsmommm Jgmeyg
3bomob 3mbozosbag 0b3gbl. dgwas@mma 3Mm3gbdn 3Gm gPMmMal
8096 a0bM0gdal dgbobgd aswsbyzg@omgdol Bomgdabmabsgg ge-
3905, M3 DAoL gmns(s00m @abEmmgdmmo baddggdol Gommg-
Bmdsb.

356M0gdal dgbobgd gowsbygzg@nmgdol domgdal dgdmbgggeda
36O 3NOHME0 Bmgdsdmbomos, sOLEYEMBbMZsbmb gosxmmdmL
bgmdg3emmgds gobGngdal o6 g3o6Mngdabs ©s dgrnsznnl dg-
bobgd, bnem s@sbEMEBbmmgbobmgal 3obMowgdsdy @omal mgdal
dgdmbggzedn agds asbomdmgdalb mddn, Gmdgmdoy sm0bndbgds
306M0©gdsdg omal gdob dodgboa. 53 mddb bgmb 569696 3Erm 34-
B0 5 5OILENEBMMZ360 86/s Fobo 3obmbagHo bamdmdswaqby-
0. 0330 98 ¢3960L369m s, om ML, v3M 3@, NYBmgds
0d3L 896600 g30b dmmbmgbom bgdrgm8 3Hmgnm™mAL dodsmomb. ™

35660930l mbabdngds ambog@umon s Rs@gbomn ©obsdss-
ol 9b5DmBngMn ¢bos nymb. 356Momgdals 3Gm39L30 evdggdg-
m0d 3MbENEBmm3zbabogal abgmo 3mgemgmdal @s3zobMgds, Mm-
dgema(s 0b393L dobo oMmLadoL s 3s@ng0lb dgmobgsl, bm@mdsmyma
Lobbagmmm 3mm(39Lbobogsb s doMomswo Ladndombagsb 3ol dmby-

12 583-0b 3gbemo 39.



198  @I30L d@OIGES00IT0 80OIBIZIOS

39&0°b, Basbl 59gb693L 3ol obognE 56/s BLodogn® Ke63GMmgmm-
B5b. 8MLEYMBEm3Bol Bndstion gMmEMmmymsen dgndmgds asdm-
4965599mm 0gbgb asbMowgdal Medwgbndyg mmbalidngds, Mmdmagdas
3560bobDM3Mgds 0bngosmyMa dgiobgdal s6gs6ndal Laggyd-
39y Logommzgmmb 306mbdmgdmmdom ©a©agboma baboom. wo-
133909005, 3obmbom gomzamnbbnbgdmem dabodsmym Lobgz0sdy
335360 356M0gd0lb mBabdagdal god8mygbgds.™

3. 390003305 — 3mbgymagd§ab Ima3z569ds Jgmnsbbdgdom

390005300 35bG0gdal d9damad 98 o3l Bomdmawmaqbl. ndobom-
30b, ®m3 dgmosz00l 3Mm3gLbo gondsMmmb, syy30mgdgemos ©sbe-
omadnmol mabbdmds s dgmasznol 3Mm3gbdn dmbsbamgmdols
Lay@gomo. gobMnEgdal EMHmL 30 @sDsMamgdnmol LynMgoml go-
©53by39@0 360d3b6gmmds o6 gboggds. g93m3nbafy sggwsb, dgad-
mgds 0mgzol, MHm3 gobMngds dgbadmgdgmos dgoos(300b gotgdy
Bomndamomb, bmmm 3gmns(z0s 3o, Hmamt 456Mngdal d9damadn
9930, g35bM0gdols goMgdy bomdmymagbgmos.

bodsfmggmmadn mabsdgommagg bobbemol badstmmmals dgwas(zo-
ob ob@m@os 2010 Browsb, sGobEnmbmmgabos gsbMowgdobs s
39005(300b 3GmMaMsdol $3mJdggdnwsb nbygds. sGebEmbrmmgab-
®d 35b6M0gdobs s 3gns3nnb 3MimgMmads pmgabsmagal bagMmsdm-
Mobm godmznmgdabs s smEagbomo dotomdbagnmgdol dofo-
o 3M0b(30398L g39dbgds. ™

39005(300 3M0b 39bMbMSb 3mMbgmag@dn dymeyy sEsbEmmBenm-
396Ls s DM gdmmb ImFol osemmgolb 3Gm3gbo (s33-0b 3.9
dgbemn), GMIgmbss dmggds dgns@mma — ,dbsMggdal dogH -
Bgmmo Bgo@®omamo 3omn“,"® HBmBmolb 8n0bsbos sMob&mmbmmmagbo-

13 0d39, 3gbmao 42.

xogobodgoemo ., SOOLENMBmM3bol  gobMowgdobs o Fgmosznal
3Mmamadol dodmbamgs, ©o30b smEgMmbs@onmo gowsbygg@al gfmga-
Bmmo (39680, gumb. ,o30b sm@gMmbsGoygmoa gowsbyzgde — Bgmab-
g, 030bg gogobodzomal babgrmmdal mdaeobol babgmdbogm xbo-
3060608 g@0b 30dmd(393mmds, md., 2016, 179.

> The New German Mediation Act — Paving The Way for Mediation As Established
Standard in Dispute Resolution, 2012, <http://www. shearman.com/~/media/
Files/Document-Manager-Files-from-BDS/MediationsG.pdf>.

14



Bacemobrogpemo, 2017, b39300emyc0 godmpgds 199

Lo 8 DM gdmmal dgMnggds, 3sc dmEnl 3Mbygmod@ ol gows-
By3989° »Lobbrob LadsGommoal onbEnonl gomamgdl astmgm”."

0gbomgmdom, §39y6980L 3@ gl boboemdn (3o dmEnb: 30bs-
590, 0b3mobdo, Bobgmbe s 5dgMozal dggMomgdmem 3@o@gddn) do-
653, Lobad Log3g babadsMmmmb gosg393s, sSESLEMEBEM36 ©o3-
65d53990L gdmgzom dgbadmgdemmds, dgmnsool Mmb dgbgwmbagb
3o 3bbggM3emb. abnbo gMmem aobobomsggb: s honwnbs ©s3653s-
390 @ MOGmM3I; MHmamE 536m ©obsdommds obIMOmgdmmo; Hm-
am d90dmgds 5565bmomMmb Dasba ©s365d53493."

39005300 0ymgzd M Bobomow: 3oMzam 9@e3dyg, 969 babsbo-
3mMbg3gMabzom g8 93dg dgns@ma bgmb mbymdl dbsmggdl dmemals
oommaol ©sbygdsb. ngo (3omm-(30em3g gbaydMgds sMdLEMBEmMm-
396Ld 5 EOBIMOmMadnmb Fgmosznol sGLAL, Badbgdal, Bgbgdabs
5 bgmdg3mmgdal LogaMmommm dofmmdgdal dgbobgd. o3 9@o3dy
3abo dmagamo 5dm(356s9, dENbggmymb bsfgms bgdogmagmmdo-
™0 ©d 06gm@HIoMgdamo Imbsbomgmds dgoos(300b 3Mm(3gLbdo ©s
30ombomb dbsmgms dmMab 3mbLgbLnLL bgmdg3Emmgdal bagsmon-
©m 306Mmbgdmdb s 393d0Mgd0om. Bababs 3mbygfabznm g@&odal gog-
ol dgdmga, dgoos@mn, 3mbaggmgbsool bgmddmagsbgma 3o,
3bofggdlL bodbagl dgbzgomal, Gmdgmbsg sbggg qbbGgds sfsb-
mbBrmmasobo, dobo BomImdaggbgmon, obsMemadmmo, 3GHm -
60 5 bmgosmao 3mds 3o. 3mbggmgb3nnl 80bsbns @s865ds30L
8096 Bogbomo ©sbsdommabs s 8nbo 3gmgagdolb aobmdagmgds.™®

039 b 500b0dbmb, Hm3 ,dgw0s300L 0BLEEY(30MBsma-
Boz0o ol BgbFoadn 0ggbgdL sg0lb dmagzemgdal Lodstmmmad-
030 3@Gamabs © (36mdngMgdal sbzgbob sv30mgdmmdsob®. ™

8odmbos 8., 3gmadg 0., 3g0s(300L 3M0dabmmmgoyma sb3gd8gdo, Fumb.
285 E3Lagmgds s 3obmba®, Ne1, md., 2013, 64.

Chown P.L., Juvenile Justice, The Letric Law Library, <https:// www. lectlaw.com/
files/cjs08.htm>.

Badobody ., sobEnmBmmgsbms gobfmowgdabs s 3gwasznaol 3Gima-
530, LodoMmomab goznmEgE oL LEMgbGms Il L3g(3bngMmm 3mMbygmab-
0ol 3abaemgdo, go8m33939mo amosl babgmdbogm ¢boggMbodg@oa,
»d., 2012, 60.

Rododgoco b., 5@3m3oG-8dR0s@™Mob (30m3gaem 90 gaf gorrydgmy-
domd m330bgdMgds s Mggmmamgdal s(30mgdmmds, gueb. ,badsm-
ool ggmbsma®, N2, »d., 2016, 29.



200 @306 9COIGEI00ID0 30PIEY3IOI

bodsmmggmmadn 3gns@m@nl gmogal Bm@dsms bs3obmb3gdmm
3mbgbfnggds oM MbgdmdL, asbbbgaggdom Lbgs J3996980bogsb.
a0bbogmmgdom 03 dgEosGmMos gomogalb bm@Mdgdol stsmbgdmds,
m3mgdo(y gobobomaggb s@mabGmbrmmgbol boddggdl, dgagodmos
d0gofbomo  306mb3gdmmdals bogma. ,30Mzgm Mogdo LEmMMgE
396mb3gdmmds by MBON63gmymBEgl  sMLEYmBmm3Bal
MRmadocs (3306 yotn aoMob@ngdol d94365L.“? asdmBrnbatyg

3490006, 5xbndbymo 3GmMdmgdol go©sbyzg@ob absw dgmns@mnl
90030b bGebsMEdolb oagbs aggbabgds. LEMG g, gon 3ol bm-

39%0 9dMMb3zgmymal 3Om3gENGnm s bm sy badstommos-
Bmdsl ImEob 393306b @s 335bmsb, b Bgns@mEgdabogal Labgem-
3dm3ebgmm 36nb(3030 0gbgds dgmos(300L 3Gim(39L3d0, gofes 83abs,
dboggdl dogz98s00 Lodmamgds d0doMnmb o330 dgdsbnd3gdL
390058 mM0b Jogt 900 3mMo gommgdnmagdgdal dgnbemmgdemmdol
390mbg93530.7"

SMLENMBMmMZbms doMmmnmabagmmagdsdn dgnszanl bydagd-
&30 b3g(30x303960s, 5 Ybws 0dbgl gsmzgamalbobgdnma dogdzol
06 gMgbgdo s, 33839 O™, sbsMamgdamdsiy Mbos 0g®mdbmb
bodsmomnmosbmds. 3gns@&m™ds Mbws dgddbsl 3mIgm@Emma astg-
3m, 56 b 0daMomb 3 3o(360@  YYbgda oM (3 9o dbatagl, aob-
Lo 3N gdom, gb gbgds sEBbLEMEBbrmM3sblL. dgns&mmal dmbabmg-
390 s Bnbswagdgdo Imbommabamgal sdfngqdemmo babosmol
mbs nymb s J36nglb dgamdEmm as6gdmb. sEabmmbrmgabads
mbs 0gMdbmb, Mm3 dobo Laboo dob gmedsmszgds Labgmdbogm,
mM3gmo(3 00b5b3ss, 3358 0mb Rswgbormn sbsdsmma, dmufmogogl
3sb 5 30b(39L g93mMbLEMEMYdal Jobbo.

4. 3300053300b 36GM(39L30 IMbsBbamg 30Mgda

39005(300L 3GmM(39L30 Fmagee dmbobamggdem g393m0bgdnsb
3ELEHMbmmgsbn, 3obmbogHo BamdmBomagbgmo, ©obsfamgdy-

20 dgynemsdg b., sGobEN@BEmm3bal bogyzgmgbm 06@gMgbgdal 3GomEnd -

Gmmdolb 3M0b3030b oMb, gu@. ,LodsMomol gumboma®, No2, md.,
2016, 267.

FoGodgoo b., 5@3m3o@-89gR0o@mMab (35e239am 900396 FormRydYEg-
Bomd 530bgdnMgds o Mgammomgdol s(30emgdmmds, Ju@b. ,Lodsmo-
ol gnmbaeman®, No2, »d., 2016, 30-31.

21



Baemobrogyamo, 2017, b3gz00emy®o 3odmpgds 201

o0, 3gos&men. sbggg 3MbygMgb30L gbbEMgdnsb sMsbEMmBEmma-
Bab @sd(339em0, 36Em 3nEmEn, bmgosma@a 39dszo. Jggdmo mdams-
mme 3563350030 cnmmgnm bydogd@b.

4.1 35058 mcin

39005(300b 3MbggM9b300L BomBammagl dgwos@mEin —bgn@ o=
@0, odme30gdgmo, dgbsdsdabo 3zomogagsznal 8dmby doMo,
3Omxgbombaemon, Mmdgmos dgbadsdabo dgommagal asd8mygbgdocm
(300mm3L IbsMgms Mgommo (s 36 dbmmme LadsMmmgdmogn)
0b@gMgbgdals aodmgmgbsl, dom §MmBsbgmomsb ssbmmgdsls s o3
300 mM0gg 3boMabamgol badsmmnsbo, mombgmmo s dmdggdns-
60 39009300 J0mB350.%? 5bobndbogns, HmB 8gns@mcal ,9a060-
(309 @ Mo 3g0s(300b 3Gm(39bd0 gobbbgagwgds 0dnb dobgogom,
o) o Godal dgns(30s asdmaygbgds, Mo sl goasznol 3Mma-
6530b d0bsbn, 56 MmamMos sEanmmdMagn 3Mod@0gs. 535m0msm:
gemGoeol BGsGNENL dJobgogoo dgmos@min 560l oMo, HmIg-
oz gbdomgds dbomggol godmzggomb domo abBgmgbgdo, gomow
303000696 36Mdmgdnl gomagdmol gbsdmy, Fbatggdlb o630l @seg0l
a0056y39@0b Lbgomsbbgs sm@ambogonm absl, oydiEs o6 56l
3gbrmnmo 8bmmme 88 gubdzrom.

390058 mM0b §890gdsdg dgmos(300b 3Mm(39L30 gogmgbal sb-
bl IMsz5mn Bogd@mMa, 3o dmnb, dobo 30MHmgbgds, 3Mmazgbo-
mbomm@o ¢bafgdo, asdmzmamgds, asbsmmgds dgwosznal Lgg-
cmdo, dbmgmdbgoggmmds, MBIgbs, Bomdmmagbgdo s dngmdg-
b0 dgns00l 3Mm3gbobowdn, dgos@mmal 3sbyybnbdg gdemmdal
acdbmds, 3GMmygbommo Mgammsznalb bmMmdgdo s 396mbgda, Moy
»89005(3000 35D bg* Imd8g9db.*

22

4090005300 8mog 3oty 038 dgmabbdgdom” g39mmn 13 (3MmIMo), <http:
//www.library.court.ge/upload/mediacia_triplet_flyer 9 2013.pdf>.

B Joemogodgomo 8., Jogsdy ., s@sbEHNmBmmzsbms doGomabognmads

(bobg3dmgabgmm), Bgm@g aodm(398s, BMsndmMan, bBGsLdnMan, 0d.,
2016, 124.

GIPE33Yg 8., sg30dg 8., gobsdyg g., ogomma M., ngobadg g, dobovmo 3.,

gogosdgoemo o1, §ogodgoemo b., bagms o., xndmodg 8., 3gonszoolb Le-
omonmgdMngn Mganmomgdol 3gmb3gd@nggdo bodsMmggmmdo, @sogal

24



202 @306 SCOIGEI00ID0 30PIEY3IOI

4.1.1 330038 mMabsmngab 6599693 ma Immbmgzbgda

9360m300 bLadgmb abobGMos 3mdn@g@ob Mg3magbosznal me-
bab3ow: Bgns@m@gdo, MmImagda(z Imbggmmbo 56056 babmasmmg-
30l yzgms bE0sb, ¢bos Bmmdwbgb 39Mg (3mbsl saommdmoga
3NOBYMobs ©d bLabmasmgdal dgbobgd. LodgsGmMm Mgmgds-
3mbomadol gobbm(309mgdsdoyg 3goas@mmgdo gonsh GMgbab-
390L, Bm3gmos dobsbns omamn ©mboL (3MmEBal dobmegds abgom
bogombgddo, MmamMgdo(zes: 3mbgmoaddolb dmazemgdal mbscgdoa,
13930803960 BMMBMZbgdo sbaMOMgdYmMgdbs s ©s3bs5ds399d-
056 3domdobomgal s dofomewn (3mEbs Lobbmol LadsMmmol
3ornmbagmemgdol gbobgd.?

»,3900058MM0  dg0s(300L gobbmE(309mmgdol 3Mm(39L3dn Mbos
oymb: Bgo@ Moo s oMs (Mm3gmndg 8bsmabawdn) do3zgMdmg-
dmo; dbamggdal 0b@GgMgbgdol 333mggzemo s oMs (Mm3gmndy
dbomob) 068 gMgbgdol BamdmBdsmaqbgmo; dgmnsznal 3Mm39Ldy
3obbalbdggdgmo; 3Mge@09mn s sMs — 36 9@ qbbogma; dmbsbormg-
»d 306m36930L 358030L3(393gem0 S MS Yzgms Ladmemagdals go-
3myqbgdom dggadg mM0gbGncgdamo, 3m3mboedgmyMa s oM
— Ro3g@omo; 8m3mB8gbo o oMs — LiymbBMogn.“?® 53sbmsb, 13d6nd-
369emm3z969L0s Jgas@mmal ¢bstin, 3943bslb dbsmgmemzgal Mbogm-
obm g56Mg3m, 3053bbggmb dbamggda, bgma dgnbymb dom Lo ggomsma
sBE0bs 09y 3mboz00b godmba@zobs s 3oMesdnto @asmmanl Be-
3mgds30.7

@ gMboGomo gomabygzg@ol baznmbomnmo (396@M0, md., 2013, 124,

<http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.pdf>.
» 936m30b Ldgmb FobobEG®s JMBogg@ob MgjmBgbrszos NeR (99) 19
Bg360 Lobgmdbogmgdal d0dsmm, MmIgmars gbgds 3gens30sb bobbeal
bo8smormab Logdggddg (Bomgdmmoas 8abobEHms 3m3n@g@ob doge 1999
Bl 15 Lyd@93396L 8nbabBHoms Bmsmanmyggdal Ne679 3qbzqmMabdy).
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&30 8gma3 o6 ©gzos0n®o Ji3gzob 8mbg 3mdoMmgdmeb, <http:// pre-
vention.gov.ge/prevention.gov.ge/uploads/files/sajaro/J)%20Standards_Final.
pdf>.

domngodgoenn 8., sGobEmmBrmmgsbms 3obGnwmgdol s dgmas300L bob-
bobbadsmmmygdMogn, 3Hadobmemmaon@o s gbogmmmaon®o sbdgd-

36



Baemobrogacmo, 2017, b39s00emyco godmpgds 207

ogbsgn, IbaMesddgn, 3gumgg, 3dbEMbggmo, GmIgmoai oML~
Aebenmabol 068gMgLgdol abazogem s@sbEmmbmmmgsabos dom-
3bognmgdol 3Gm(39Ld0 IMbsbamgmdl s Lomagdmmmdl sMsb-
AnmBrmmazbol ma3mgdgdom, goMes 03 Namgdgdabs, Hm3mgdoms(s,
0300 83 B gd950L dmbgdnsb 3sdmdwmnbsmy, dgadmgds dbmeme
SM3LEMMBmmM3o635 nbatggdmmb.? sbemm Boomgbegdn ngmmobbdg-
35 MLENbmmzbal 3dmdgemn, ddgomgdgmo, dz0mo, dnbomdocm
s@bodMEgmo, 3039, 39300, s, dds, Ignmemyg (8o ImE0b, 3o6dme-
B0bgdman).®

396mbngfn BoMdmdsmagbmoal 3mbabomagmds dgwos(z0olb 3mb-
B9O96300d0 GLogmmmaon® bstogg®al bomdmowmagbl ofsb-
mbmmazbobamgol, s30@mdsz dabo ©sLEMgds Logsmmgdmmmo.
0913(39, bagnmbagns Mo brgds 08 dgd3mbggzedn, Mmmgbss boddyg gbg-
35 0bgor dMBLENEBEIM3o6L, HMBgmbag o6 3yagb 3obmbogmo bam-
dm3doagbgmo, 56 dabin saombsdymegmo w3bmdos. 3obmbo mosw
&™393L Lo 3ombl, o9 306 Mbs sgLEMML gmnsz0sl 53 M.

356bs 3@ gdom smbodgbol maMmbos dgmos(z00lb 3oagz gfmo
3mbobommg — s@3m3o@0. 3gos300L 3Hm(39Ldo, njosb gs3m3mnbe-
g, ™3 dgns@ma mmagg dbstabomgal bobstggdmm s dnbomgda
d905bb3gd0b dombggzal goMab@om a393mnbgds, s9y30mgdemmdsal o6
BomImaagbl sgmgs@nl dmbsbormgmds, dnor ©dg@ gL 0d dgdmbgg-
3590 09930 ©33(3390 (300mBL Lo FPmata 5B dmabgzomb msgol
3096@)L 3mbm@mamal ao8sGomagdals 80b600. 3

5. 3gn3(300b 3M0b(303380 sELAENMBmmzgsbms
3360 mdbogmgdsdn

39005300 sGLbEMBmmgabms  doMmmabagmmgdsdo  bmM-

(306MmEgds 39309a 3M0b(30390Dy oYMmEbMdnm: @ gMbs@nmmon
894960b3980L a53myqbgdals 8ogbodsra bymdgbymds, bgdoyme-

8980, 03., 2013, 110.
7 583-0b 3bemo 3.11.

38 0439, 3gba 3.19.

3 oo godgomo 8., s@obmBmmasbms 3sbMowgdol ws 3gwoszaolb bob-

bobbadsmmmygdmogn, 3M0odabmmmaon@o s gbogjmmmann®o sbdgd-
&9%0, »d., 2013, 59.



208 @306 SCOIGEI00ID0 30PIEY3IOI

mdommds, 3MmM3mM30mmds, 3Mmbgowgbsosmafmds, LGoads-
&0ds(300L ©89d3g0mmmds, sESbEMBbmmgbal Loy zgomgbm 068 g6 g-
Lgdab gomzomabbabgds,”® Bbstggdol 3oMEadntn 8mbobormgmds.*!
B6J (309900 ©5603b¢mgdal Babgogom 5badbyma 36nb3035d0 M
R3NBo© dgodmgds @oggmo: 1. 3G0b(303980 HMImagda(z sboboscmgdl
39005(300b gobbmM (309 gdol MM sbobgdal megobgdnEgdgdlbs ©s
3mbsboemgms bge@mbl (MMasbobssomma 3Mnb(3039d0); 2. 3Gnb(30-
3900, HmMImgdo(z dbsLNsmgdl megow 8gmns300l gobbmMzogmagdals
BgbL (3m(39Mmmo 3M0b(303980). 30639m xanyL as6g3m0369-
35 bgdoymaummdbdoomdals s bgo@Mamymmdals 3Mnb(3039d0, beaemm
39mMg RaNBL — 3MbREb30smMNEMbAL, dbsfgms @edmy 3o gd-
mmdob, 0565836HMmBmmdabs o MbaLbBEMGHMdNL 3606(303980.42
39005(300b 3Mm(39L30 IMbBamgMds 80l bgdsymammdoma
a0sby3g@nmgds. dbofggdo ymgdsdmbomo s&0sb, 63dobdogm
9893dg 7396 oMo 356Mngdal/dgrnsz00b 3Gm3gbdo dmbabo-
mgmdadyg. bgdoymammmdommdolb gofgdg 3gmdmgdgmo 0dbgds 0d
30?6930l dombggs, MmMAmgdbay 3Mmamads gumobbdmdl. dg@ o
360936gmm3o60s @aDoMamgdmmal gs(36mdngHgdygmn cobbdmds
39005(300b 3Om(39L30 IMbsborgmdadg. LbmEgo o3 dobgbom gob-
o bagn®m dgas@menlb Mmmobs o Rs@mygmmdal gobMos gsb-
M000g60bs s dgmns300l 3GmaMmadsdn. mgobasmgal, 3Gsddniody
oYMHEbmdnm, dgodmgds omggslb, Mm3 dgwos@mmgda dndomdol
36m(39L30 o EAMLY ©s domobbdggel McBmdgb absMamgdy-
ol 30gfM dobo MHmmabs s §bd(300b go(36mdagmagdsb.
3Em3mE3099mdal 3M0b3030L MobobIo, sGLEMBEmzbo-

bomngolb s3obMmgdmma gomEadymadgda Rogbormo J3g0qd0L 3GHm-

40 xogobodgoemo ., SOBLENMBmM3BoL  gobMowgdobs o Fgmosznal

3Mmamadolb 3ndmbaegs, 30l smEgMmbs@onma aowsbyzg@ol gMmgbe-
o (396@M0, g9Mb. ,@o30L smGBboGogea 3orsby39d> — Bymobrg-
0", 03967 gogobadzomal babgmmdal mdamabal bobgmdBogm ¢baggm-
Lo@g@ob godmd(393mmds, md., 2016, 182.

41 Westerfield R., When is the Right Timing for a Mediation, Resolushion Disputes
Worldwide, 2013, 1, <https://www. jamsadr. com/files/ uploads/ documents/
articles/westerfield-timing-mediation-abtl-2013.pdf>.

42 gmbmgodg ., LabadsMmommm dgwosznal Ladsommgdfmngn sb3gd@agdo,

J906. ,35MnmBLogNmgds s 3obmba®, Ne4, md., 2013, 21.



Bacemobrogaemo, 2017, b39300emyco godmpgds 209

3mB 30990 mbs nymb. bgdmmdygmoa 3Gnb3030 ¢dEMbggmymal
035b, M3 sMoLEMEBEmMZabL o6 ©ag30LGML LobxgmDy YBG™
3353360 mbobdngds.*

3Mbx0©b300mMmds  dgmns300l  gfm-gfmo dmegsfo s
3603369mm3ob0  3M0b(30300, 3000 LadsmmOsbmds dmombmal
3Mbx0©gb300mmmab @s(335L“* Fgmos@m@alb dogm 8gmns(z0-
obmdb s 3s3d0Mgdnmon ndomoals dgbsmRbgdal gomegdnmgds
30dm3nbamgmdl dbagms s dgEosGmmms LabgmdgzMmmgdm
MEN0gHNMI00s6".* Bgms@mmo o6 dgadmgds 0dbsb s ombmma
03 Logdgby, MMIgmdyz 0go SbmM(309mgdos 8g0s(3050.4 3mbgn-
©gb(305mEHMds ghom-gemo bogdzgmos 0dabs, Gmd o6 Imbogl
3@LEMEbmmzbol  bGnads@nbdazns. LEmMMgL  3Mbgnwybz0omy-
mdob ©o(330bs s LENadsG0ds(300b IMTZ9drMBOL 3G0b(3035d00
ob 3megtigbo s gMdgdmgdean@n 360b(303580, HmBmgdag o(3o-
396 M3LENMBEm3obL o sbgo o 860d3bgmmdaly 1bdgbgb oMe-
LEMEBmMzobos 3obMnEgdabs ©s Igos300L 3MMaMadab.

Lobbeob LadsFmmmobogsb goblbbzsggdom, sMobMmBmmazsbms
domomdbagmmgdal bm@Igdo nmngomobbobgdl ,omsbmmbrmmgbols
bam3gogbm 06 gMmgLL."" 353330L Lamzgogbm ab@gHgbo Labbemal
bodsmommal dofmmmdbagmmgdol bggHmado Mbws gobads@@mb Hm-

B bogommggmmb bsbyggmombEnmadol 3Gm3s300bs s 0Gooymo @sb-

3oM9dab Logoombms 80bab@malb 2011 Bemal 22 ogdgmgemal Ne29 dmds-
6935 ,356M00gd0b 96/@s aobMomgdabs s goos(sonl dgbobgd bgmdgs-
gdgdal ImIDogde-3gbmmgdal 3Gm39Ldn bmgnsmm®a 34ds ol
Gmeabs ©s bogdnsbmdab Bybob ed@303980Lb momdsbdy” 8g-2 dybema.

44 23590 (., 36806300 Ma 3Mab3030m dmggolb bGebosMEn 3gwo-

5(300b 3Om(39L30, ogal smBgMbsGonma gosbygg@nb Bozombamamo
(396&®0, g966. ,@o50b >en@@boGogmo 3oabyzgEe — byerabrggma’,
03567 xo3560d30m0b Labgmmdal Mmdamabolb babgmdbogm wMbagg@mbad -
&0b g303m3(398mmds, md., 2015, 27.

GIP G339 8., 39005300 3oL goebyzg@nl sm@gMmbodomma gm@mds
(dbmaowa do8mbomgs), »d., 2010, 35.

4 k., <http://www.library.court.ge/ upload/mediacia_triplet_flyer_ 9_ 2013.

pdf>.

7 ab., <http://legalmatch.typepad.com/criminallaw/2014/11/can-alternative-
dispute-resolution-fix-the-juvenile-justice-system.html>.

45



210 @306 sOIBESO0I0 8 OIEY3IDS

am(z dobo gmgds: ogmb sEmon, 3Jmbrglb bosgmmbmgdabs ©s
3990EEgmdol 30b(3ms; sbgzg Mbws aymb @aymn dobo Ksb3G-
ogmmdals, gobsomgdabs s gobznmafgdol amgdgdn; domsgmg-
Lo 38mbogamo BgMGomns d53d30L Mgomabs(zne-Mgadormo@s(3ns ©d
bodmgomgdsda 8abo bEHMMRLmzs6 Bz ©3GN6ds.*8 ,d533-
30b  bogyzgogbm 068 gMgbol  3obbabrmgMmabalb  gsosbyzg@nmagdols
808(gdds Mbrs as00m35mabbabml dobo 30Mmz6gds, LyEgamagdoa,
3000067985, MxobaGo JoamIstgmds“*® smbadbymo ©ggnbazos oG
0dmgge bEmmymgor o sdm3byFog as63568)gdsl, dgbedadobag,
350006y39@&0mmgdolb 303xgd 306L BMzgoL HBoMmmm @abgMgzosl,

gmzggm 3mb3Eg@mem d93mbzgzedn magem 3obbadrmgmmb sEsbEmem-
Bemmgbol Lo 3gomgbem 06@geHgbn.*

6. 3g05300b 3GM(39Lab Jggan — bsMggdb dmMals
©3©)dmo bymdg3Gymgds

»,39005(300b 656135890007 abEMMgds s9y(30mgdemom Mbrs ao-
Bm3gl dgmabbdgdal Loboom. gb dgmebbdgds Rzgmmagdngo bgem-
3930 gds5”.5" bymdg36mmagdal asxm®dgdal d98waa, sGobEmem-
Bemgbol dogM bgmdg3@mmagdol 3oMmdgdal dgbemmadsl dgmgacm-
g6gmdalb B93L Lemgosmm&o dnds o, HmIgmoa s, bymdgz@memgdal
306mdgd0b afMmggzalb dgdmbzgggado, Laddgh 33mog 3GHmgnEmmb

48 035m0 (., 3mbxoEgbosmuma 3Mabiodom dmggob LEbosMEGn 3g-

©05(3006 3MmM(39L30, ©30L SMEBgMbsGonma g50sbY398 0L Bozombe-
&0 (39680, Ju@b. ,830L sm@GgMmbsGoyma goobyzg@s — Bgmab-
o, 035067 xogebodgzomal Lobgmmdal mdomobol LobgmdBogm
1160396b0GgE 0L 303m3(393mmds, md., 2015, 29.

49 3omdgemadgoemo 0., sGLENMBEmmM3Bal bamzgmgbm ab@gmgbgdol 3MHom-

08B PmmMdol, Omamt(z sMILENEbmmgabms  Jomonmadbsgmmgdal
3MgdLob 360d36gmmzebgbo 3Mnb(3030L 360336gmmds Lobsdsmmmm
36M04&ngod0, gu@mb. ,Lobbeob bLsdsGmmoalb oG momyma bagzombgda®,
Ne1, »d., 2017, 73.

dgynemsdg b., sGobEN@BEmm3bal boyyzgmgbm 06 gMgbgdal 3GnmEnd -
Gmmdolb 3M0b(3030Lb 5@®bo, g, ,LodsMmmob gumbomoa®, md., 2016,
Ne2, 284.

GIPE33Yg 8., 39005300 3oL goebygzg@nl sm@gMbodnmma gm@mds
(dbmao@a 308mboemgs), »d., 2010, 200.

50

51



Boemobogyemo, 2017, b3gp00cmyco godmpgds 211

MdANbgdL. 3OMIPHMM0 30 NBgds3mbomoas, bgmobms snbymb
LobbemobbodsMmmgdMngn ©g36s 58 sMobEMBEmM360L Jodomo.
356M0gdabs ©s dgosznol dgbebgd bgemdgz@mmagdol dobe-
boo LobbmoblsdsMomgdMngn 3sbybaldggdmmdabogsb 3ofMnlb asob-
0©gds s 3nbmgol bymdg3Emmgdoom gobbsdrmgMmo 3oMmdgdols
dgbememgdal gomegdamgdolb ©s30bEmgds. bgmdg@mmads safgom-
39 sbobagl gobnEgdymbs s sbsMmamgdmmlb dmMal doMosdatma
©osmmaol s ImMoggdol 30Mmdgdl. dgoosgmmo JmbygMgbsonl
3mbobomggdl @ oMo 5(36mdL bgmdg3@mmagdal 30mmdgdl s
63mbwgds, HmMB 30Mmds goboggdo s Bnbamgdas yzgms dmbsbamo-
bomgob. 30l dgdmga Imbsbomagqdo 53909896 3mB96E Mgl s sb-
LBo-356356BgdgdL. LagoMmgdabadgdm, dgbadmgdgmos, dbomggdds
dg0@obmb (33momgdgdo bgmdg3Emgdal d0mmdgddn. smbadbymo
(330mgdgd0 b gobbm@s0gmealb yggmes dbomabs ©s safgmag
3Om3nemmEnbs s bmgosema®o d0dszolb cmsbbdmdom. 3mbbgbla-
Lob Bombggol 93wga dgos@mEn sbfMmadL asbMowgdobs s dg-
0s300b bgmdg3@mmadolb &gdb@dg 3mdomdal. bgmadgzmmagdol
&qdbBo sbaboglh 3mbygMmgb300l dg9agdl. Bgns@mn sfnaqdl
bgmdg30mmgdal 3Gmgd@Lb s Imbabomgqdl sdmgsl MmL, Gm3

359(36mb bgmdgzenmgdol &gdLEL. 3mbsbomggdl sdgo gombgg-
b0 ©abdabs s 3ob3oM@gdqdal domgdals @magds. 3mbygggHgb(sas

LEMEEYds bgmdg 3G mmgdsbdg bymBmBgmno.>

oq) G Lobolb gomEadymadgdo dgadmgds og30LEML sMab-
mbemmzabl, 530b boomb@Mszomeo agbn@b dmgoyzsbmo asbmo-
©qd0bs s 3gnsgonl dgbobgd bgmadgemmagds, Mm3gmos s
2017 Bgeb. 15 brob s@obEmberamgabl Rowgboma 3Jmbos badom-
®39emb bbg-ob 178-5 3gbemol 306g9mo bobomom gsmzamabbabg-
o ©obadomo. sLENMBbmmgabo domabnowsb $33oMaw, dof-
o bobnbssmdogam 8nbsnm@gdal dobbom agmgms bbgs oMol

2 ob., <http://ganrideba.ge/?action=page&p_id=1061&lang=geo>.

53 bogdomggmmb ogb@noob badabobEmm LLad ebsdsnmal 369396300
396@®0b @aMgd@mealb 2016 Brab 3 bmgddmob dmdabgds #384/L gs6-
M00gd0bs s Fgmosznal 3Mmamsdada Ramormmo dgmos@mmgdal bag-
8056md0b Bgbol s badmdom ©m3MdgbG o300l G 303900l Mamdady,
3bma 10.



212 @806 SOIHEO0I0 8 OIEY3IDS

bogmmal, GmIgmadn(z Immsagbgdggmo ngm oMomdal @sdssobds-
90gemo 3mbImds, 3mabGognMo doMasmgdo s Famawn cmsbbs 120
0. bgmdgenmagdom 53 sEabMmmbmmgsbl ©sg30bMs dgdgan
39mEqdnmgdgdo: BogMmomb s@ebadmagmmdm mmasbabdsaznob gbo-
Jo-bafgadomo@szom 3Mmamadada sb@abmznsmmymo J3930L 36g-
396(300L 30bboom (8-10 Lgbns); RogMmb sGLOTMOzEMMIM MMasbo-
Bo300L g MmEgsbadgdMe Hg3Ggo309e LEMOEGME o JNEE)-
e 594803mMd5330; 3505Mmb 06ngomsmmmo bgbogdo 3Gmdsa300l
begose® 3033006 0g8sdy: ,(3bm3Mgdabgnmo Gobgymmdgda®
(7 Lgboos); go0sMmb nbeongoEsma bybogda 3GMds300L bm(gns-
e 39353006 0g3sdy: ,8mBogmal ogqadgs” (7 Lgbos); 3Bmde-
ool gmmzgbmmo Losggb@mb bmgnsmymo Fnds 3ol ©abdsmgdoom
359(36mb LogoMmzggmmb 396mMbIgdmmdaesb 30l ©sbsdsnmgdmog
48900965L056 s 393d0Mgdmm bsBoml; bgmdg3Emmgdoo ©a©agbo-
0 mGa5b0ds300b 3gMLMBamL agbdsmmb Lognmm bsgdggdol dma-
30698530 (330630 1 my); 833-0b 45-g dnbrob 3oMzgmo bsbamols
8" 9393640l 00bobdow sg36Mdommb Mmal gsbbsbmgfnm dm-
bog3gmdo, 3g@dme 23:00 Losmowsb 07:00 Losmsdryg Lazbmgmgd-
ol Es@m3qode.

5badbyyemo 30mmdgdal gomgamabbabgdom 3x80dHmde, M3
3mb3Mg@Imo byedgamamgds 9dOPbzamymaBLb s@ebOgebrms-
Bob Mgbmzoamabsznsl (3gnMsedo gimo mom 3gMmbmbamals @sobds-
6905 g3LabnMgds LodMasEMydsbmsb NYHMNgMmNMBOL, sboma ba(s-
bmd g0l 3qdgbab bgmdgbymdal) s 585Lmsb sEsbEmmBenmgbal bg-
L0gdDdy oLbBbMYdaL Iz8mMEYdmgds 3gsgmaon® (smddMogem-
dom) bobnamb 88oMgdL. Moz dg9bgds Bnbowsb gobgmoab o3Mmdamgals
3619396300 30Dsobo og3b, obgzg Gmamey bbgs mbalidogdgdl,
mdmgdoz o3 bgm3dgmmadomss  gomzamobbobgdamo. bmemm
3NOBYON 5 LAMOG 59&0g3mdgddn Rotmgs, 30dMHmdo, Mm3
NBON639mymBL  s@bENmBmm3gbal ,3M080bsmnGa  9bgEanabe-
356" a0ma30bnmgdsl s sbomao 06 gMgLbgdal gohgbsb.>

 bogdeGoggmmb 0bgoeol LsdobobEmmb LogsGm LsdsGomol nwmo-
oo 30Mob obsdsnmal 36g396(300L (396@M0LOgsb godmmbmgamo
bgmdg3mmmads gobMowgdabes s dgmnszanl dgbobgd, Ne 684.



Bgemobgyemo, 2017, 393000m960 30803900

7. LEsobGags

3@bEMBbmmmgabos doMmmabogmmgdal 3o6mbdo dgnsznals
dgd3mmgdom 360d3b6gmmmgsebo gosebygg@omads dnomm 356mbdwg-
dgmds. od(3o LO3ebMBAEYdmm ImMBgLbMnggdsbomsb ghomsw 3603~
3069mmmgob0s, 079y M3gbow BaMds@gdom bmM(30gmogds dgmos(30s
360d@03530. 50bndbyyemal aagbs dgbadmagdgmos Jzgdmo Bom-

dmpggboemo LB OLE N .

Bomds@gdom abENmgdymoa dgoos300lb dohzgbgdgmo gsbeo-
©admos MomEgbmdal dobgogom. (bo93998d0 bawss sMbgdmdos

39005(300b 606530MHMdS)

2014 Bemolb | 2015 Bemalb | 2016 Bemals 2017 Bemals
6 039 6 o3g 6 o3g 6 039
Bom0o- 16% 42% 37%
&gdom (13 3g00- (71 8gwoo- | (105 3g0s- (143 3go0-
obEem- (300b 3mb- (300L 3mb- (300b 3mb- (300L 3mb-
©> B9GI6E00) | BYBIbEed) | BIHYbG0o) B969b(300)

39005(300b 853969896 s 393306 gd9mn 3mba(393gda
2017 B9l (6 o39)

36m396@ 9o
30bgbn A3mEgbmds 35B396955tm0
odaMamgdmmon o6 o@bgdmdos 22 7%
3g0s(300bg goMn gobozbows o
39005@™MM3s 15 36%
3g0s(300bg goMn gobozbows 183 56%
odoMamgdmmBos
bbgs 4 1%
bgem 500

55

and%20Mediation.pdf>.

303! 306M0wgdab 3Gma®msdgdal (gobMowgdal/asbfomgdabs oo 3g-
©05(300b 3Mmacodol) 2017 Bemab 6 g0l (0obgomn-0360b0) obastndo,
<http://ganrideba.ge/res/files/52/Report_2017_%20month_Diversion%20

213




214 ©8806 SOIGESO0I0 8O OIEY3IDS

390300 3ohggbgdmgdo (2014-2017 Bemgdal dmbs(393900)

2014 Berols | 2015 Benols | 2016 Bmobs | 20! 6

6 o3g 6 o3g 6 og3g %:30
356M0@gdobs
o 390053000
36mamododo R~
mm“éin o1 6{‘]’@ 113 bog8g | 146 Logdy | 320 bogdg | 500 Logdy
Bogmbyggero
3o06Mado
Los(z 9Mbgdmd-
5 3gna(300b 107 Logdg 146 Logdg 302 bagdg 474 Logdg
Babodommdado
3gm0o(300 dgoas 17 bogddg 86 Logdg 128 Logddg 176 Logdg
303958 o 16% 59% 42% 37%
35R396989m0

DM gdmmms Imbs3939d0
14-0056 18 18-0056 21
14-0056 21
S | e | Bend
> - > -
O e | O aa | avbfinegdacngde

0 oomemo 3060 136 134 270
530D0 3960 3060 107 101 208
odofamgdamals 10 12 22
2599y

2017 Bemob LGB ELE OGN0 BmMbs(398980 Lammdm 3Gm 3n@sncmgdal
80b3@30m56

36m 3G ol obobgemgds MomEgbmds
bogmgo bodoMmggmmb bommdm 3@m gnmsgnms 8
oFom0l 038mbmdanmn Mabdmdmon ol 3Mm JnModnms 1
Lod(3b9-R03069m0L Lomendm 3Mm 3nMsG M 0
J398m Joomab bommdm 3Gm 3n@me@nms 2
J- @d0emabol bomemdm 3Omgpme@nms 21
doos Jomomabs s 33bgms 3onabgmolb bomengm 4
3OmM 3OS GM@S

306900l B3 Jm 360 30@o@ s 1
Ladga®gmm-bgdm Lgabgmob bamem 3Mm 3nEs Mo 3
dmogomn 3Mm 3MoG M 16

56

3OEmeE Moombyma 3MmynModmmaolb 3mbsa3gdgda obomgm, <http://
ganrideba.ge/res/files/52/Report_2017_%20month_Diversion%20and%20

Mediation.pdf>.




Baemobrogacmo, 2017, b39300emyco godmpgds 215

8. sb336s

b 3360L Laboo dgadmgds 0mggsl, Mm3 dgeas30s, GmamM (3
©0530L 30569439@0b omEgMbs@nmma 394560b3n Layyzgmgbm bady-
amgdo@ a39bobgds SMILEMMBmMzsbms @obsdamals Babssmdwgy
d6dmemals bs 3ocbda. ngo bEYB39myMBL 56 dbmeme sEsbEwmm-
Beomgbol  bayggogbem 0BG gfgbol, oMedgm  abamamadaemals
Roommmdsl s dobo xmgdgdal ©o330L. Igros30lb s0dbMwg-
mdomo, 390samannfio babosmo s743b.

30boabamdgdgmons ob Bog@n, MHm3 Bomsgdom @abMmyymgdmem
89005300000 MomEgbmds ymzggmbBmommaw 0bdEMEgds, sy dgmns-
300b 99306758 gbmdals bgedl badl, asbbs jmommgdom 0d 30cMmd5ddo,
(30 Labadsmmnmmagdo EMgzobegmo dpamdstgmdaom boddgms o=
mEgbmdgdal dabgmzom go@s@gzoMmyymas.

o)9(39, dgm0o(300L 30Mo@gbmdal doybgmsgsm, gofMizgnmo
36mdmgdnmn Lo gombgdo sGLdMBL 396mMbIydmmdadn. Mmame(3
bgdmo o@0bndbs 306mb3mgdemmds mos© Gm3gdl Lazombl 396mbo-
96 65608mMBo@anbgmmsb s 3533069800, Mm(3d SGSbEmMBrmZs6L
o 3yo3L 3obmbogmo bomdmdawmggbgma o6 dobo saombsdymegma
M(3bmd0s, s MmEgbai 90396l 3ol bLogsmmgdmmm wobbmgdsl
39005(300b 3mbgggMgb(30sdo.

96 0-gMo0 360dgbgmmzgsbo bsgnmbo dgns@mmal gorn ol bm-
3930l 865Mmbgdmdss, Mo(3 NRMm 3g@ o 360d36gmmzgebas sEsbEmm-
Beomzgoboms domomabagmmgdsdn 3gmos300b Bo@mdstmmgabsb, Goms
LEeymzoms 04bgb oMo mMogg bsmal Me3mgdgda, dmo-
bm3zbgdo s godstmmogl domo Immmmabgda. 83539 @AM smbad-
bymo bBbEIME 0L dgdmmgds bgmb gnbymdl Labmasmgdal
(36M309M980L 8850 gdal, gb ymggmngg 30 83mBsgaemdn ogdnmsow
s0bobgds 03 obsMomgdamms Goibszdy, HmImgdos dgnsznada
Ratmgadg mo@b o(3bowgdgb.

abg39, 39096b3gdom s anFoomm 3q(3609Mgdsada 3o3M(39mg-
S ImbadFgdsl, 3g0dmHmdo, Mm3 s@mebEymmbermmgbol dgwas(zns-
do Romngol 8536 3mmgdgmn goMq8mgds o6 mbws ngmb dobo botm-
bgendo 30bGMnEgds/dgmns(300b 3Mmamedsdn dmbobammgmds. dgwns-



216 @306 SOIHESO0I0 80 OIEY3IDS

(309 o6 Mbs BoMmImawaqbroglb dbmmme gMmbgem do(393me dobbl
3@8bEMmBbmmgbobamgab.

Ladmmmme, dgadmgds 0mdgsl, MHm3 donbgoegsm Bodsdgdea-
™m0 3mbxygMab30980Ls 3gmns(308 sESLEMEBMmmMZsbms Jotmmadlbs-
Xgdado bagommgdl dg3wga @abzgbobs s gsbgomsemgdsl, Moc-
356 0go g3gyboborgal gfo-g&o yzgmedg 360d369mmze6 dobabl
— 3MbENMbmmgabms 0b@gMgbgdabs s MBmgdqdolb ©o(335L 93-
Loby@gds.

d0dmomaMagnd

1. s@sbEnmBrmmgabms ommmdbogmmgdolb 3mogdbo (godm 3930l
ostowo — 12.06.2015).

2. 936m30L badgmb dabobGEmms 3m3o@g@nb Mgzmdgbroszns NeR
(99) 19 Bg3Mo0 Lobgmdbogmagdal 808s(m, HMBgmoz gbgds 3g-
05(300L LobbEal badaGmmoab bsgdggddy (Jomgdamos Babob@®-
o 3mBo@g@&ob dogH 1999 Bemal 15 Lgd@gddg@Lb BabobE Mo
dmaanmygqdol N2 679 dgbzgomsdy).

3. bagomomggmmb onb@ooob bLadabob@mm LLod sbsdsmmals 36g-
396(300b (396@60L ofmgd@mmal 2016 Bemals 3 bmgddmol dtds-
6935 Ne384/L asbMogdabs s 8gmnszoob 3Mmamsdado Rotaor-
™0 39@05@mEMgdal bogdnsbmdal Bgbob s Ladydsm ©m 3 ndgbds-
(3000 838 30(3900L Mmemdady.

4. Logdomoggmmb LobggmambEmmgdol 3mmdsigonbs s omo-
oo obdomgdalb  Logombos 3obabEmob 2011 Bemob 22
0989M3emolb Ne29 360dsbgds ,a956M0wgdob ob/s 3obMnmgdabs o
390005(300b dgbobgd bymdn3Mnmgdgdal dm3Dowgde-3gbHuema-
3ol 36m39L3n bmgosmyMa 3ndogol Hmemobs ©s Lsgdosbmdals
Bgbob 0838 30(3980L momdabg”.

5. LEVbEIMEG S0 BLodm-bmnsmuMa batgsdammo@ssom dmaLabe-
M9mdgdab 803bmmgdgmmamgal, MmBmgdag dMdomdgb 3obmb-
@56 3mbgmng@do dymeyy ob 30030900 J(3930L 8dmby ImbaG-
©09d00b, <http://prevention.gov.ge/prevention. gov.ge/uploads/files/
sajaro/ JJ%20Standards_Final.pdf.

6. godgbos 4., dgmady o., Igoos00lb 3H0dabmmmgann sbdgd-
83900, g9b. ,dsBnm3bogmmads ©s Jobmba®, No1, »d., 2013, 64.



10.

11.

12.

13.

14.

15.

16.

17.

Bgemobogyemo, 2017, b3gp00emy®o godmpgds 217

839698999 6., 3gogsdg 4., Bogmommo-emadobo g., 3odmbos 4., stro-
LEmEmBemgoms JoMmommdLagnmgds — asbMngds ©s dgoas30s,
»d., 2012, 145.

35mdgemsdzomo 0., sGILENMBEmM3zBbal bam3gogbm 06 gMgbgdals
3G0mEM08 g Nemdal, Bmam@(z sabEmmBmmzsbms oG-
3bogmmgdab 3mwggLbal ©8603369mm3z869L0 36G1nb(3030L 8603364~
mmds Labodsmmmm 3Mad803s3d0, gn@b. ,Lobbemal LsdoFmmemal
sd@&momama bsgombgda®, Ne1, »d., 2017, 73.

035960 6., 3mbyngb(30om o 3b(303000 dmggal LB bsMEn
3gm0s300b 3Mm39Ldn, o30L S gMboG oo  gssby3z9@0b
Bogombarm@o (396@M0, JN@b., 5,030l smEgMmbsGomoa gowo-
by39@° — Bgmabognmn, 03567 gogsbodzomal Labgmmmdol mdo-
m0obob LobgmBBogm MbaggMbod ol 30dm3(393mmds, md., 2015,
27, 29.

Jogoredgoemo g., 39bmbmsb  3mbgmod@dn dymaa sESbEem-
Brmmgabo gbogmmmang, cgmmmang, 3gosgmany s ommo-
o gGomdo, gu@b. ,,dsMomdbognmgds s 3obmba“, No4 (52),
»d., 2016, 97, 98.

gmbmgodg em., LabsdsGmnmm dgwns(znol badstmmgdtoga sbdgd-
&39%0, gnb. ,8sMmmnm3bogmmads s 3obmboa*, Nod4, ., 2013, 21.
mbBgmdsomamo b. 8., bggbbmbo . 6., ©530L goebygzg@nb om-
&gMbs@ogemo Ladmamgdgda LagsMmggmmdon, md., 2014, 124.
Jmoemgmsdyg 8., asbMowgds, sebEmmbmmgsboms bagzgmgbm
0b&9M9bdy ogdbgdmmo sMebEMmbrmgsbms doMmmabag-
mgdal 3megdLbol dobgwgoom, gub. ,dsMommdbogmmgds s go-
bmbo", Ne4 (52), »d., 2016, 108.

dogmo godgoemo 8., sGsbEmmBrmmgabms 3obMnwgdal s dgwns-
300L bobbmoblsdstmmmgdMogo, 3Madobmmmany®o ©s gbogm-
mmaonmo sb3gd@gdo, md., 2013, 17, 52, 59, 110.

doemogodaoemo 8., g30d@0dmemmans — 3g9(360969ds ©bsdnmals
3bbzMg3emal gbobgd, md., 2011, 14.

doemogodgoemo 8., dogsdg a., saLEMMBrmmMazobms dofmaomdlbe-
®Xmgds (babgmddmgabgmm), dgmeg asdmzqds, GMsndamao,
LE®LEIMGan, »d., 2016, 26, 94, 116, 124.

dgyocmsdyg b., s@aobEMmBEmabal Lagyzgmgbm 06 gMgbgdal 3Mo-
M08 9@ Nemdol 3ab3030l 5Mbo, gu@. ,Lodstomal gymbo-
ma“, N2, »d., 2016, 267, 284.



218 @306 sOIHESO0I0 8 OIEY3IDS

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

xogobodgomo ., sEbEYEBbmmzball gsbMomgdobs s dgwo-
5(300b 3MMamadol dndmbamgs, @ogol om@gfmbo@nmmo gows-
by39&0L ghmzbymn (39680, guEb. ,e30L omEgMbsGogmn
35056943989 — Bgmabognman®, 03069 xogobndzomal babgermmdal
»d0oobob babgmdBogm 1bagg@bod g ol gsdmd(39dcmmds, ™d.,
2016, 179, 180, 182.

BoGodzomn 6., 5030 358-89005@MM0L (3939 gon e goem-
b gdoms ma30bgdMgds s Mgammofgdol oa)(30egdemds,
,boBaMmmob gumbama®, N2, d., 2016, 29-31.

Badobodg d., sGobENmbmmgobos asbMowgdobs o dgoasznab
36ma@ads, LodoMomal go3nmE@ 9oL LbEmmgbBoms Il Ladgs-
Bogfm 3mbgggmgb300b dobomgda, asdmd(39dgmo amoslb babgem-
860(3(*7 ‘360336[)0@)0@)0, »d., 2012, 60.

GIPG39Y 3+ 39R05(30> ®330b 3ordbyzgEob Ser@gMbadogero
gmM3s (dmgowo 8ndmboemas), md., 2010, 35, 200.

GIP 359 8., 96g30dy 8., gobsdyg 9., ;g9 &., 0g060dg 8, do-
bomo 3., gognsdzocmn o., Gogodgoemo b., bagms 0., xodemodg
3., dg0s(300L LadoMmmmygdMoga Mganmomgdal 3gMb3gd&nggdo
bogdotmggmmdo, @agol sem@gfmbs@onmo gosbyszg@ob baznmbe-
Qw‘gﬁn 686@)60, »d., 2013, 109, 124.

bgmbgmemodg 0., sGLEMEBbrmgsbos @obsdsmmon ©s dnbo godm-
363930 30Dgbgd0 0gz9bsmmaEa obBoonlb bLob@gdsdoa, ,Lodsto-
mab gm@boma®, Ne2, 2012, 292;

39005(300 8mMag 396 535 Jgmabbdgbom” a3. 13 (dEmIn@s), <http://
www.library.court.ge/upload/mediacia_triplet_flyer_9 2013.pdf>.
Logdotmggmmb agb@onol bLadobabBHmmML Logsfm Lodsmomals
0G0 3000l obsdayymals 369396(300L (396 M0Logb go-
dmmbmgamo bgemdg3@mmads asbGowgdabs s dgoasznol dgbe-
bgd, Ne 684.

Chown P.L., Juvenile Justice, The Letric Law Library <https:// www.
lectlaw.com/files/cjs08.htm>.

Pdrosanu A., Final National Report of Germany — Restorative Justice in
Germany, 2013;

Westerfield R., When is the right timing for a mediation, Resolushion
Disputes Worldwide, 2013, <https:// www. jamsadr. com/ files/uploads/
documents/articles/westerfield-timing-mediation-abtl-2013.pdf> .



29.

30.

31
32.
33.
34,
35.

36.

Baemobrogacmo, 2017, b39300emyc0 godmpgds 219

Roles of the Mediator, Mediate.com <https:// www. mediate. com/
divorce/pg31.cfm>.

The New German Mediation Act — Paving The Way for Mediation
As Established Standard in Dispute Resolution, 2012, <http://www.
shearman.com/~/media/Files/Document-Manager-Files-from-BDS/
MediationsG.pdf>.
<http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.
pdf>.
<http://legalmatch.typepad.com/criminallaw/2014/11/can-alternative-
dispute-resolution-fix-the-juvenile-justice-system.html>.
<http://3e-rj-model.web.auth.gr/files/ national_reports/ Germany.pdf>.
<http://prevention.gov.ge/page/28/geo>.
<http://www.library.court.ge/upload/mediacia_triplet_flyer_9 2013.
pdf>.

<http://ganrideba.ge/>.



Ekaterine Tsotsoria”

Nino Mirotadze”

Mediation in Juvenile Justice

The present paper discusses implementation of mediation as al-
ternative justice in juvenile justice, its preconditions, principle, legisla-
tive regulations and its gaps. Participants of mediation, their role and
rights and obligations. Advantages and last statistics of mediation
based on the example of Georgia.
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representatives, latent, prevention, resocialization, stigmatization,
confidentiality, ethics of mediation, agreement.

1. Introduction

The nature of the children is secret of secrets. The
child is the human and more difficult it is to know it as it
is written with allegory if this is true and not with broad
and full letters, as the completed person. We shall not be
surprised that what we find in the river, we see it in its sour-
ce. The child is the source, beginning of the great person.

llia Chavchavadze

“Mediation exists as long as the organized society of humans exist.”!
Disputes of private law were settled by the negotiations with the help of the
neutral person. Mediation came from criminal law to private law. According
to the recommendation to the EU Council, in criminal law, with traditional

*  BA Student at lvane Javakhishvili Tbilisi State University, Law Faculty.
*  BA Student at lvane Javakhishvili Tbilisi State University, Law Faculty.

L' Austermiller S.M., Swenson D.R., Alternative Dispute Resolution: Geor-
gia, Thilisi, 2014, 124 (in Georgian).
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criminal law proceedings mediation is considered as additional or alternative
tool oriented to solve the problem.?

There is no winning party in the mediation process. It is the alternative
dispute resolution tool promising the parties to settle the dispute by negoti-
ations. This capacity may be considered as one of the reasons that mediation
is recognized as the best mean to settle the cases when the accused juvenile
is the criminal.

Behavior of the juvenile® conflicting with law represents violation of le-
gal, cultural and social norms caused by the teenagers evaluating the events
unreally. They take into account subjective, in the present case, requirements
of freedom and independence more than objective reflection and evaluation
of the reality.

Reasons of behavior of the juveniles conflicting with law are various and
multidimensional and obey to objective regulations of the specific historic
period affecting dynamics, structure and main tendencies of development of
criminality. Therefore, diversion and mediation are second opportunities for
juveniles aiming to correct, “label” them, avoid forming as the criminal, fast
reintegration into society.

Nowadays, restoration justice is one of actual themes in criminal law as
the civilized world agrees that sentencing the person, especially if he/she is
the juvenile, shall be replaced by the mean which will not be threat to the so-
cial security and will adjust to the condition of the accused.®> Hence, we think
to discuss mediation in juvenile justice, its aims, principle, legislative require-
ments and how successful was mediation in practice on Georgian example.

Gvenetadze N., Kvachadze M., Tsiklauri-LamiKhi E., Gabunia M., Juvenile Justice
— Diversion and Mediation, Thilisi, 2012, 145 (in Georgian).

Kavtuashvili E., Juvenile Conflicting with the Law in Psychological, Theological,
Pedagogical and Legal Perspective, Journal “Justice and Law”, Ne4 (52), Thilisi,
2016, 97 (in Georgian).

4 Ibid, 98.

Kutateladze M., Diversion Based on the Best Interest of the Juveniles According
to Juvenile Justice Code, Journal “Justice and Law”, Ne4 (52), Thilisi, 2016, 108 (in
Georgian).
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2. Diversion as the Precondition of Mediation

Article 3(7) of the Juvenile Justice Code (hereinafter —JJC) explains diver-
sion. It is the form of releasing from criminal liability, alternative mechanism
for criminal prosecution aiming to support respective development of the
juvenile and integration into society, avoid repeating the crime. Professionals
working on this program toil to the main goal — return the perfect citizen to
the society who will not commit the crime.® According to the criminologi-
cal view, theoretical grounds for diversion is normality, episodic nature and
spreading to all societies of juvenile crime.” For this reason, some authors
interpret it as “normal behavior, typical for persons of that age.”®

The main goal of diversion is to correct the teenager, protect him/ her
from the stigmatization of justice, solve the conflict fast and prevent inevita-
ble process of forming him/her as a criminal in jail, less economic expenses,
spending less resources (the opportunity for the prosecutors to spend time
on more important cases).”®

Diversion is used if there is a probable cause that the juvenile has com-
mitted less serious or serious crime. Before November of 2014, engaging the
juvenile committing the crime in diversion and mediation program was pos-
sible only if less serious crime was committed. After November 11, 2014,
the program included serious crimes as well.’° It should be also mentioned
that there was a change in June 23, 2011 in the Order N216 of the Minis-
ter of Justice dated November 12, 2010 on “Approval of Manual Instructions
for Prosecutors Regarding Diversion and Mediation and Main Terms of the

Javakhishvili L., Discussing Juvenile Diversion and Mediation Program, National
Center for Alternative Dispute Resolution, Journal “Alternative Dispute Resolution
— Annual”, TSU Publishing, Thilisi, 2016, 180 (in Georgian).

Shalikashvili M., Juvenile Diversion and Criminal, Criminological and Psycological
Aspects of Mediation, Thilisi, 2013, 17 (in Georgian).

Kherkheulidze I., Juvenile Crime and its Causing Reasons in Juvenile Justice Sys-
tem, Journal “Joural of Law”, Ne2, Thilisi, 2012, 292 (in Georgian).

®  Shalikashvili M., Mikadze G., Juvenile Justice (Manual), 2" ed., Thilisi, Fribourg,
Strasbourg, Thilisi, 2016, 94 (in Georgian).

10 see, <http://prevention.gov.ge/page/28/geo>.
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Agreement to be Executed between the Parties. According to the change,
diversion and/or mediation was subordinated to crimes committed jointly by
more than one person!! which is good. However, law is debatable excluding
use of diversion for previously convicted juveniles or juveniles who had pre-
viously participated in diversion-mediation.

Before the preliminary hearing, the prosecutor makes a decision regard-
ing diversion. Diversion may be also used after beginning the court proceed-
ings. The court is entitled to use diversion on its own initiative or return the
case to the prosecutor based on the well-grounded motion. The prosecutor
will offer the juvenile the diversion and in case of consent, will decide on
diversions. Before making such decision, the court listens to the position of
the other party. Mediator gets involved in the process as soon as the pros-
ecutor decides on diversion which itself increases number of cases finished
by mediation.

In case of deciding on diversion, the prosecutor is entitled to execute
the diversion or diversion and mediation agreement with the juvenile. If re-
fusing to the diversion of the juvenile, the interview report is made indicating
the reasons for refusing the diversion. The report is signed by the prosecutor
and the juvenile and/or his legal representative. However, the latter, includ-
ing the advocate, is entitled to ask the diversion to the superior prosecutor.*?

Diversion shall be reasonable and proportionate to the committed
crime. During the diversion proceedings, it is prohibited to oblige the juvenile
to take actions that would violate his dignity and honor, tear him/her away
from normal education process and main work, damage his physical and/or
mental health. Several diversion actions can be taken together towards the
juvenile which shall be determined based on an individual assessment report
created according to the legislation of Georgia. In it prohibited to use stricter
diversion measure than minimum sanction determined under law.™

1 Shalikashvili M., Mikadze G., Juvenile Justice (Manual), 2" ed., Thilisi, Fribourg,
Strasbourg, Thilisi, 2016, 26 (in Georgian).

12 Article 39 of JJC.
13 Article 42 of JIC.
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3. Mediation — Resolving Conflict by Agreement

Mediation represents the next part of diversion. In order to conduct the
mediation process, it is necessary to have the consent of the victim and de-
sire to participate in the mediation process. At the time of diversion, desire
of the victim does not make any difference. Hence, we can say that diversion
may be conducted without mediation and mediation, as the next step of the
diversion, cannot be imagined without diversion.

In Georgia, mediation history of modern criminal law begins from 2010,
from undertaking the program of juvenile diversion and mediation. Todays,
program of juvenile diversion and mediation relies on international experi-
ence and general principles of restoration justice.'*

Mediation is the dialogue process between the juvenile conflicting with
law and the victim (Article 3.9 of JIC), led by the mediator — “neutral person
chosen by the parties”*> who aims to reconcile the juvenile and the victim
including solving the conflict “outside the justice of criminal law”.1®

Nowadays, in most countries (including: Canada, England, Finland and
United States of America) before the case goes to court, juvenile criminals
are entitled to meet their victim during the mediation. Together they discuss:
what did the criminal do and why; how did the crime damage the victim; how
can the criminal reimburse the damages.?’

Mediation is divided in two stages: at the first preconference stage, me-
diator supports beginning the dialogue between the parties. At this stage,
the mediator separately talks with the juvenile and victim regarding purpose,
goals, rules of mediation and supposed terms of the agreement. The aim of

4 Javakhishvili L., Discussing Juvenile Diversion and Mediation Program, National

Center for Alternative Dispute Resolution, Journal “Alternative Dispute Resolution
— Annual”, TSU Publishing, Thilisi, 2016, 179 (in Georgian).

> The New German Mediation Act — Paving The Way for Mediation As Established
Standard in Dispute Resolution, 2012, <http://www. shearman.com/~/media/
Files/Document-Manager-Files-from-BDS/MediationsG.pdf>.

16 Gabunia M., Beridze T, Criminologial Aspects of Mediation, Journal “Justice and

Law”, Ne1, Thilisi, 2013, 64 (in Georgian).

Chown P.L., Juvenile Justice, The Letric Law Library, <https://www. lectlaw.com/
files/cjs08.htm>.

17



Baemobrogacmo, 2017, b39300emyco godmpgds 225

this stage is to guarantee voluntary and informed participation of the par-
ties in mediation process and reach consensus regarding supposed terms of
the agreement. After the preconference stage, mediator leading the confer-
ence appoints the meeting for the parties attended by the juvenile, his/her
representative, victim, prosecutor and social worker as well. The goal of the
conference is to realize the committed crime and its results by the criminal.®

It shall be also mentioned that, “institutionalization of mediation puts
the agenda on the need to improve legal culture and awareness of the dis-
pute resolution”.*® Unlike other countries, in Georgia there are no legislative
regulations for ethical norms of mediators. This can be considered as the leg-
islative gap of law. Especially ethical norms of mediators discussing the cases
of juveniles. “The law in the first place shall secure creating solid guarantees
for protecting rights of the juvenile.”?® Hence, setting standards for ethics of
mediator will solve the problem. Ethical norms will guarantee the link be-
tween procedural and social justice and also, it will be the guiding compass
for the mediator in mediation process. Besides, the parties will be able to use
protection mechanisms if the mediator violates ethical obligation.?*

Persons of mediation are specific in juvenile justice. The interests of the
child shall be taken into consideration and the victim shall feel the justice.
The mediator shall create the comfortable environment, shall not address
the parties severely and rudely, especially when it comes to the juvenile. The
ideas and proposals of the mediator shall be didactic for the juvenile and
shall create the friendly environment. The juvenile shall feel that by the way
of the mediator, the state is talking to him/her and the state agrees to forgive
the committed crime, settle and give the chance to correct.

18 Chubinidze K., Diversion and Mediation Process of Juveniles, Materials of Il

Scientific Conference of Law Students, Publisher Ilia State University, Thilisi,
2012, 60 (in Georgian).

Chitashvili N., Originality of Certain Ethical Obligations of Advocate-Mediator
and Necessity of Regulations, Journal “Law Journal”, Ne2, Thilisi, 2016, 29 (in
Georgian).

19

20 shekiladze Kh., Essence of the Principle of Priority of Juvenile’s Best Interests,

Ne2, Thilisi, 2016, 267 (in Georgian).

Chitashvili N., Originality of Certain Ethical Obligations of Advocate-Mediator
and Necessity of Regulations, Journal “Law Journal”, Ne2, Thilisi, 2016, 30-31 (in
Georgian).

21
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4. Participants of the Mediation Process

In mediation process, the main participants are juvenile, legal repre-
sentative, victim, mediator. Protector or juvenile, prosecutor, social worker
also attend the conference. Below we will explain each of them separately.

4.1 Mediator

Mediation conference is led by the mediator — neutral, independent,
qualified, professional who, by using the appropriate method, tries to show
the real (and not only legal) interests of the parties, to get them close and by
this way to reach the outcome just, worthy and winning for both parties.”? It
shall be noted that mediator’s “definition and role in mediation process dif-
fers depending what type of mediation is used, what is the goal of mediation
program or how is the local practice. For example, according to the Statute
of Florida, mediator is the person helping the parties to underline their in-
terests, jointly reaching the solution of the problem, gives the parties the
alternative way of dispute resolution however, the mediator is not limited
only to these functions”.?®

In the mediation process actions of the mediator are affected by many
factors including personality, professional skills, education in mediation
sphere, ideology, belief, ideas and point of views towards mediation process,
responsibility of the mediator, rules and laws of professional regulation af-

fecting on “mediation market”.2*

22 Mediation Solve the Dispute by Agreeing” page 13 (Brochure), <http:// www.

library.court.ge/upload/mediacia_triplet_flyer 9 2013.pdf> (in Georgian).

23 Shalikashvili M., Mikadze G., Juvenile Justice (Manual), 2™ ed., Fribourg,
Strasbourg, Thilisi, 2016, 124 (in Georgian).

Tsertsvadze G., Arevidze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P,
Zhizhiashvili T., Takashvili S., Khuchua T., Jibladze B., Legal Regulations Perspective
of Mediation in Georgia, National Center for Alternative Dispute Resolution,
Thilisi, 2013, 124, <http://ncadr.tsu. ge/ admin/ upload/7706Edited-Final-
Version-final.pdf> (in Georgian).

24
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4.2 Claims Towards the Mediator

According to the Ministers Committee of the Council of Europe: medi-
ators invited from all circles of the society, shall know well about local cul-
ture and society. Before executing mediator rights, the mediators attend the
trainings aiming to give good knowledge regarding: skills to solve the con-
flict, specific requirements for working with the victims and criminals, main
knowledge about criminal justice.?®

“During mediation, the mediator shall be: neutral and not partial (to
any party); discoverer of the parties’ interests and not representatives of the
interests (of any party); responsible for mediation process; creative and not
pretentious; respective to the personality of the participants and not orient-
ed on the result using all means, communicative and not uptight; patient and
not impatient.”? “In addition, it is very important for the mediator to have
the skill to create environment safe for the parties, encourage the parties,
support expression of their ideas or position and have a direct dialogue.?’

4.3 Mediator’s role in mediation process

The mediator’s main role is to by any means help the parties to reach
the agreement.?® Determining the comprehensive role of the mediator is
very hard. It shall be determined on the case by case basis. Therefore, in me-
diation process mediator himself/herself defines his/her role.

Before mediation begins, mediators shall be informed about all the facts
regarding the case and they shall be given the documents by respective bod-
ies of criminal justice. Mediation shall be impartial and shall be based on

25 Recommendation of Ministers Committee of the Council of Europe NeR (99)

towards 19 member states addressing mediation in criminal cases (adopted on
September 15, 1999 by the Ministers Committee at the meeting Ne679 of the
deputies of the ministers.

26 shalikashvili M., Mikadze G., Juvenile Justice (Manual), 2" ed., Thilisi, Fribourg,
Strasbourg, Thilisi, 2016, 116 (in Georgian).

27 <http://ganrideba.ge/?action=page&pid=46&lang=geo>.

28 Roles of the Mediator, Mediate.com — everything mediation, <https:// www.

mediate.com/divorce/pg31.cfm>.



228  ©30L SOIBESO0I0 8O OIEY3IDS

the facts of the case and needs and also desires of the parties. The mediator
shall be attentive on the vulnerable factors of the parties. Mediation shall be
effective but by the pace comfortable for the parties.?

4.4 Prosecutor/Social Worker

According to the principle of legality, the prosecutor’s office, authority
for criminal prosecution decides whether or not the juvenile shall participate
in mediation. While deciding on commencing/not commencing the criminal
prosecution, the prosecutor considers the public interest.>°

After the prosecutor decides not to commence the criminal prosecution,
with his/her chosen form and frequency pays attention to fulfillment of obli-
gations of the agreement by the juvenile, on the daily basis familiarizes with
the report of social worker/probation officer, in needed talks with the crimi-
nal and his/her parents (legal representative) regarding the progress and the
problems. The prosecutor is entitled to check the fulfillment of the agree-
ment himself/herself. In case of improper fulfilment of the agreement, the
prosecutor abolishes or leaves in force the decision, changes the measure
and/or continues the duration of the agreement. In case of abolishing the
decision, the prosecutor is entitled to begin or renew the criminal prosecu-
tion of the juvenile.

After making the decision regarding diversion of the juvenile, the prose-
cutor contacts National Probation Agency - the legal entity of the public law
of Ministry of Corrections of Georgia and gives them the case of the juve-
nile.3!

With respect to the participation of social worker in diversion of juve-
nile and mediation process, it aims to learn individual need, skill and social
environment of the juvenile which is the basis of collaborating diversion/
diversion and terms of mediation agreement. The social worker works out
the bio-psycho-social evaluation of juvenile, conclusion of the evaluation

2 Shalikashvili M., Mikadze G., Juvenile Justice (Manual), 2™ ed., Fribourg,
Strasbourg, Thilisi, 2016, 116 (in Georgian).

Shalikashvili M., Juvenile Diversion and Criminal, Criminological and Psychological
Aspects of Mediation, Thilisi, 2013, 52 (in Georgian).

See, <http://ganrideba.ge/?action=page&p_id=11&lang=geo>.

30
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and recommendatory terms of the agreement indicating fulfilment of which
terms will be positive and support correction of the juvenile. Based on the
conclusion, prosecutor with social work and during mediation, with the me-
diator, defined the terms of the agreement. They consider the interest of the
victim and act based on the best interests of the juvenile. Social worker helps
the juvenile to socially integrate which shall significantly help to the preven-
tion of repeated crime.??

The prosecutor and the social worker are not obliged to participate in
mediation conference. This is dependent on their will.

4.5 Victim

“Apologies are powerful. They resolve conflicts with-
out violence, repair schisms between nations, allow gov-
ernments to acknowledge the suffering of their citizens,
and restore equilibrium to personal relationships”.

Deborah Tannen

In criminal law, the victim exercises limited rights, but is actively includ-
ed in mediation process and is given the opportunity to consider his/her
opinions excessively.*

There is no crime without the victim. The victim may be a person, or-
ganization, society or state. The victim of the crime suffers economic loss,
social, moral, physical and mental damage which are ignored by the state
control bodies (court, police, prosecutor’s office, justice system) due to the
resocialization of the criminal. They forget that the victim of the crime also
requires to “return” to the society. Most of the victims claim to fully restore
damages, to assure that there is no blame of his/hers in the crime and the
criminal understands that the action was the mistake and condemned by the

32 see, <http://ganrideba.ge/?action=page&p_id=11&lang=geo>.

3 Tsertsvadze G., Arevidze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P,

Zhizhiashvili T., Takashvili S., Khuchua T., Jibladze B., Legal Regulations Perspective
of Mediation in Georgia, National Center for Alternative Dispute Resolution,
Thilisi, 2013, 109, <http://ncadr.tsu. ge/admin/ upload/7706Edited-Final-
Version-final.pdf> (in Georgian).
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society.3* All this is guaranteed by mediation process, by commencing dia-
logue between the parties.

5. Juvenile/Legal Representative/Advocate

For the purposes of criminal liability, the juvenile is the person who has
attained the age of 14 years by the date of committing the crime but has not
attained the age of 18.3° The juvenile conflicting with law is the person who
has supposedly violated criminal legislation, is imputed of such violation or is
the criminal of the violation. Considering the sentenced, accused, probation-
ary and diverse juvenile.?®

Participation of the juvenile in mediation process in the main factor. Di-
dactic/pedagogical conference aims to correct the juvenile without a criminal
case. It gives the opportunity to the participants of mediation to think about
their actions, the criminal to understand the burden of his/her actions. Me-
diation guarantees the chance to take the decision for the participants ex-
pressed in taking the responsibility to re-socialize the victim and the criminal,
to teach the criminal juvenile to have mutual relationship with other persons
and to respect the norms recognized in the society.>’

The legal representative is the close relative, a supporter, guardian, care
giver who participates in a criminal proceeding in order to protect the inter-
ests of the juvenile and exercise the rights of the juvenile besides the right
that itself shall be used by the juvenile due to their nature.3® The close rela-
tive may be the parent, adoptive parent, child, adoptee, grandfather, grand-
mother, sister, brother, spouse (including the divorced spouse). >

34 Shalikashvili M., Victimology — Science about Victim of the Crime, Thilisi, 2011, 14
(in Georgian).

35 Article 3.1 of JIC.

36 Standards for suppliers of psycho-social rehabilitation services working with

teenagers having conflict with law or having deviant behavior.
37" Shalikashvili M., Juvenile Diversion and Criminal, Criminological and Psychological
Aspects of Mediation, Thilisi, 2013, 110 (in Georgian).
38 Article 3.11 of JJC.

3% |bid, Article 3.19.
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Participation of the legal representative in mediation conference con-
stituted the psychological support to the juvenile, therefore such participa-
tion is mandatory. However, it is a question, what happens when the juvenile
does not have the legal representative, or his/her residence is unknown. The
law leaves open the matter who shall attend the mediation in such circum-
stances.

One of the participants of mediation shall be exceptionally noted — the
advocate. As the professor Moris Shalikashvili states, as in mediation the me-
diator is the guarantee to reach useful and acceptable agreement for both
parties, participation of the advocate is not mandatory especially if the pro-
tector tries to dictate the opinion to the client in order to justify the fee.*

6. Mediation Principles in Juvenile Justice

Mediation in juvenile justice is executed based on the following princi-
ples: maximum assistance to use of alternative mechanisms, voluntariness,
proportionality, confidentiality, inadmissibility of stigmatization, considering
best interests of the juvenile*, direct participation of the parties.*? According
to the functional assighment, the principle may be divided in two groups: 1.
Principles typical for originalities of mediation execution bodies and status of
the participants (organizational principles); 2. Principles typical for mediation
execution rule (procedural principles). The first group contains principles of
voluntariness and neutrality, the second group contains principles of confi-
dentiality, independence, collaboration and equality of the parties.*®

Participation in mediation process is a voluntary decision. The parties
may at any stage refuse to participation in diversion/mediation process.

40" Shalikashvili M., Juvenile Diversion and Criminal, Criminological and Psychological

Aspects of Mediation, Thilisi, 2013, 59 (in Georgian).

Javakhishvili L., Discussing Juvenile Diversion and Mediation Program, Na-
tional Center for Alternative Dispute Resolution, Journal “Alternative Dispute
Resolution — Annual”, TSU Publishing, Thilisi, 2016, 182 (in Georgian).

Westerfield R., When is the right timing for a mediation, Resolution Disputes
Worldwide, 2013, 1, <https://www.jamsadr.com/ files/uploads/ documents/
articles/westerfield-timing-mediation-abtl-2013.pdf>.

41

42

43 Kokhreidze L., Legal Aspects of Court Mediation, Journal “Justice and Law”, No4,

Thilisi, 2013, 21 (in Georgian).
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Reaching the goals set by the program would be impossible without volun-
tariness. It is very important to have realized consent of the victim for partic-
ipation in mediation process. Because of this it was necessary to increase the
role and involvement of the mediation in diversion and mediation program.
Nowadays, based on the practice, we can say that while working the media-
tors spend much time and energy on the victims in order to understand their
role and function.

According to the principle of proportionality, obligations set to the juve-
nile shall be proportionate to the actions committed. The abovementioned
principle guarantees that the juvenile will not be imposed the stricter mea-
sure than the sentence.**

Confidentiality is one of the main and important principle of mediation
due to the fact that “itself justice requires protection of confidentiality”.*> Ob-
ligation of the mediator to be silent with respect to mediation derives from
the agreement between the parties and the mediator.“** Mediator may not
be witnessed about the case where he/she was mediating.*’ Confidentiality
is on the grounds not to stigmatize the juvenile. Exactly principles of protec-
tion of confidentiality and inadmissibility of the stigmatization are main and
fundamental principles protecting the juvenile and give such big importance
to the program of juvenile diversion and mediation.

Unlike criminal law, norms of juvenile justice consider “best interests of
the juvenile”.* The best interest of the child in criminal justice shall be inter-
preted as the right to: be protected, have feeling of safety and welfare; pro-
tect the rights to health, education and development; the main point is the

4 Order Ne29 of February 22, 2011 of the Minister of Corrections and Legal Support
of Georgia “On Approval of the Role and Activities Rules of the Social Worker
while Preparing-Fulfilling the Agreements regarding Diversion and/or Diversion
and Mediation” Article 2.

4 Tyguri T, Standard of Binding Confidentiality Principle in Mediation Process,

National Center for Alternative Dispute Resolution, Journal “Alternative Dispute
Resolution — Annual”, TSU Publishing, Thilisi, 2015, 27 (in Georgian).

4 Tsertsvadze G., Mediation Alternative Dispute Resolution Form (General

Overview), Thilisi, 2010, 35 (in Georgian).

47 see, <http://www.library.court.ge/upload/mediacia_ triplet_flyer_9_2013.pdf>.

4 gee, <http://legalmatch.typepad.com/criminallaw/2014/11/can-alternative-

dispute-resolution-fix-the-juvenile-justice-system.html>.
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realization-rehabilitation of the child and his/her return to the society as the
member.* “While deciding the best interests of the child, the decision mak-
er shall consider his/her personality, wills, situation, family condition”.>® The
definition does not give the complete and exhaustive definition. Therefore,
it leaves the decision maker that broad discretion to define best interests of
the juvenile case by case.>?

7. Result of Mediation Process — Agreement Between the Parties

“Successful mediation shall be executed in the form of the agreement.
Such agreement is a usual contract.”*? After executing the agreement, fulfill-
ing terms of the agreement by the juvenile is supervised by the social worker.
In case of violation of the terms of the agreement, the social worker returns
the case to the prosecutor. The prosecutor is entitled to begin for the second
time the criminal prosecution of the juvenile.*

The agreement on diversion and mediation aims to diverse the person
from criminal liability and impose obligations to fulfill terms of the agree-
ment. The agreement also reflects terms of dialogue and settlement be-
tween the diverse and the victim. Mediator in detail introduces the terms
of the agreement to the participants of mediation conference and makes
sure that every term is clear and acceptable for all participants. After this the
participants make comments and examination, if necessary, the parties may
make changes in the agreement. Such changes shall be consented by every
participant, prosecutor and the social worker. After reaching the consensus,
the mediator finishes working on the text of the agreement on diversion and

4 Tyauri T, Standard of Binding Continentality Principle in Mediation Process,

National Center for Alternative Dispute Resolution, Journal “Alternative Dispute
Resolution — Annual”, TSU Publishing, Thilisi, 2015, 29 (in Georgian).

Vardzelashvili 1., Priority of Juvenile’s Best Interests as the Importance of the
Importance Principle of Juvenile Justice Code in Court Practice, Journal “Actual
Issues of Criminal Law”, Ne1, Thilisi, 2017, 73 (in Georgian).

50

51 Shekiladze Kh., Essence of the Principle of Priority of Juvenile’s Best Interests,

Ne2, Thilisi, 2016, 284 (in Georgian).

Tsertsvadze G., Mediation Alternative Dispute Resolution Form (General
Overview), Thilisi, 2010, 200 (in Georgian).

<http://ganrideba.ge/?action=page&p_id=1061&lang=geo>.

52

53



234 @306 SCOIGEI00ID0 30PIEY3IOI

mediator. The agreement enshrines the results of the conference. The medi-
ator distributes the project of the agreement and gives time to the parties to
see the text of the agreement. The participants are entitled to ask questions
and get explanations. The conference is closed by signing the agreement.>*

To see what obligations may be imposed on the juvenile, we would like
to present the agreement on diversion and mediation executed in 2017. 15
years old juvenile committed the crime according to Article 178(1) of Geor-
gian Criminal Code. The juvenile apparently secretly for its unlawful appro-
priation took another person’s purse with the ID, plastic cards and 120 GEL
within. With the mentioned agreement the person was obliged to: be in-
cluded in psycho-rehabilitation program of non-governmental organization
in order to prevent antisocial actions (8-10 sessions); be included in recre-
ative, sportive and cultural activities organized by the non-governmental or-
ganization; attend individual sessions with probation social worker on “vital
values” (7 session); attend individual sessions with probation social worker
on “planning the future” (7 session); with the help of social worker of Natio-
nal Probation Agency get acquainted with Georgian legislation regarding the
crime he/she has committed; help to arrange the duties of the organization’s
personnel established under the agreement (1 day in a week); according to
Article 45(1-c) of JJC not to leave the house during 23:00-07:00.

According to these conditions, we think that this agreement guarantees
resocialization of the juvenile (once a week helping the personnel serves sup-
porting relationship with the society, acquiring new friends) and also obliga-
tion of the juvenile to attend the sessions has pedagogic (didactic) character.
With respect to not leaving the home, it serves the preventive goal as other
measures determined under this agreement. And engaging in cultural and
sportive activities, in our opinion, guarantees release of the juvenile from
“criminal energy” and having new interests.>

>4 Order Ne384/ls of November 3, 2016 of the director of LEPL Crime Prevention
Center of Ministry of Justice of Georgia on approval of action rules of mediators
participating in diversion and mediation process and working documentation,
Article 10.

3 Agreement regarding diversion and mediation Ne684 requested from LEPL Crime

Prevention Center of Ministry of Justice of Georgia.
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Statistics

The legislator made an important decision regarding including medi-
ation in juvenile justice law. However, in addition to legislative requirements,
it is important how successful is mediation in practice. This can be ascer-
tained by the statistics below.>®

Indicator of mediation finished successfully according to the number of
diverse persons. (Cases where was precondition of mediation)

6 months of | 6 months of | 6 months of 6 months of
2014 2015 2016 2017
Successfully 16% 59% 42% 37%
finished (13 confe- (71 confere- | (105 confe- (143 confe-
ences of me- nces of me- rences of rences of me-
diation) diation) mediation) diation)

Statistics related to the index of mediation in 2017 (6 months)

Reason Quantity Percentage
No victim 22 7%
Mediator refused to mediate 115 36%
Victim refused to mediate 183 56%
Other 4 1%
Total 500

Mediation statistics (Statistics of 2014-2017)

6 months | 6 months 6 months | 6 months
of 2014 of 2015 of 2016 of 2017

Juveniles under
age 21 in diversion

L 113 cases | 146 cases 320 cases | 500 cases
and mediation

programs
Where the

preconditions of 107 cases | 146 cases 302 cases | 474 cases
mediation existed

Mediation was held | 17 cases 86 cases 128 cases | 176 cases
Percentage 16% 59% 42% 37%

56 Full: Report of Diversion Programs (Diversion/Diversion and Mediation Program)

of 2017 6 months (January-June) see, <http://ganrideba.ge/ res/files/52/Re-
port_2017_%20month_Diversion%20and%20Mediation.pdf>.



236

Q@306 dQOIH6800IC0 300IEYFIOS

Victim statistics

Diverse Diverse Diverse
persons from | persons from persons from
age 14 to 18 age 18 to 21 age 14 to 21
Natual person 136 134 270
Legal entity 107 101 208
Without victim 10 12 22

Statistics of the district prosecutor’s offices of 2017°’

Name of the prosecutor’s office Quantity
District prosecutor’s office of west Georgia 8
Prosecutor’s office of Autonomous Republic of Adjara 1
District prosecutor’s office of Samtskhe-Javakheti 0
District prosecutor’s office of Kvemo Kartli 2
District prosecutor’s office of Thilisi 21
District prosecutor’s office of Shida Karli and Mtskheta Mtianeti 4
District prosecutor’s office of Kakheti 1
District prosecutor’s office of Samegrelo-Zemo Svaneti 3
Main prosecutor’s office in Thilisi 16

8. Conclusion

As the conclusion we may say that mediation as alternative dispute set-
tlement mechanism is the best mean to fight with juvenile crimes. It guar-
antees not only best interests of the juvenile but inclusion of the victim and
protection of his/her rights. Mediation has didactic, pedagogical character.

It is welcomed that number of successful mediations have been raising
during the years. This outlines the advantage of mediation, especially when
nowadays the courts are overloaded with cases.

However, even though mediation has advantages, several problematic
issues exist in the legislation. As mentioned above, the legislation does not
refer to the issue regarding the legal representatives when the juvenile does
not have legal representatives or his/her location is unknown.

Also, one important issue is non-existence of ethical norms of the me-
diator which is much important to conduct mediation in juvenile justice in

7 Full data of regional prosecutor’s office see at <http:// ganrideba. ge/ res/files/

52/Report_2017_%20month_Diversion%20and%20Mediation.pdf>.
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order to perfectly protect both parties’ interests, claims and justify their ex-
pectations.

In addition, we agree with the consideration existing in legal science.
We think that having previous conviction, previous diversion/ participation
in mediation program shall not be the hindering circumstance for including
the juvenile in mediation. Mediation shall not be only one chance given to
the juvenile.

Lastly, we can say that despite the successful conferences, mediation in
juvenile justice needs improvement and development as it is one of the most
important goals for the country to protect interests and rights of the juvenile.
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Self-determination as an Underlying Value of Mediation
Process in Ethical Codes and Legal Scholarship: Tensions
between Disputant Autonomy and Substantive Fairness

The paper analyzes two fundamental principles of mediation
process — right to self-determination of the parties and essential jus-
tice. The paper is based on ethical codes of foreign countries and sci-
entific researches in this field.

As there is no ethical code for mediators in Georgia, it is im-
portant to rise up awareness of the society regarding mediation as
dispute resolution procedure based on ethical principles. Sharing in-
ternational experience about standards, basic principles of mediation
and their interplay is the guarantee for rising up quality of mediation
process and supporting court practice.

Key Words: Principle of Self-determination, Ethical Standard,
Concept of Substantive Fairness, Ethical Dilemma, Empowerment
Function of Mediation, Ethical Golden Mean, Legitimacy of Settle-
ment, Informed Consent.

1. Introduction

Self-determination is considered a fundamental principle of mediation.
As an ethical standard it affects the whole process of dispute resolution.
Therefore, it is very important to understand different elements to the prin-
ciples of disputant autonomy.The reader of mediation literature and codes
of conduct for mediators may be overwhelmed by the numerous aspects of
self-determination and may wonder how these aspects are interconnected
to the concept of substantive fairness. The article below addresses these is-
sues, reviewing current ethical codes and legal scholarship relevant to the
subject matter. In this article readers can find not only definitions of self-de-
termination in different ethical codes and legal scholarship, but also mean-

BA Student at Ivane Javakhishvili Tbilisi State University, Faculty of Law.
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ing of substantive fairness in mediation process, depicting tensions between
these two underlying values and ethical dilemmas in mediation process.

2. Mediation and its Underlying Values

Mediation is a process in which an independent, neutral intervener as-
sists two or more negotiating parties to identify matters of concern, develop
a better understanding of their situation, and, based upon that improved un-
derstanding, develop mutually acceptable settlement proposals.!Mediation
is negotiation carried out with the assistance of a third party, where the me-
diation, in contrast to the arbitration or judge, has no power to impose an
outcome on disputing parties.? “Mediation means a process in which a me-
diator facilitates communication and negotiation between parties to assist
them in reaching a voluntary agreement regarding their dispute.””?

As all other types of alternative dispute resolution, mediation is based
on certain ethical standards having a huge impact on ethical decision mak-
ing process, which requires careful consideration from mediators. Although
there is not any precise, clear formula for ethical decision making process,
three underlying values, shaping mediators’ understanding of what is at stake
and what is ethically requires in any give case, are: disputant autonomy, usu-
ally referred as self-determination; procedural fairness and substantive fair-
ness. In cases that require difficult ethical decision making, these three val-
ues will likely be in tension when mediators confront such cases, they need to
reflect on whether any one of these values trumps the others or whether it
is appropriate to compromise one or more of these values in the ace of more
compelling mandates. Thus, defining these underlying values has a high prac-
tical importance.*

1 Alfini J., Press Sh., Stulberg J., Mediation Theory and Practice, 3™ ed., The USA,
2013, 2.

Goldberg S., Sander F.,, Roger, N., Cole S., Dispute Resolution: Negotiation,
Mediation, and Other Processes, 5" ed., The USA, 2007, 107.

3 Uniform Mediation Act, 2003, Section 2.
4 Waldman E., Mediation Ethics: Cases and Commentaries, The USA, 2011, 3.
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3. Self-determinationas a Fundamental Principle of Mediation
3.1. Definition of Self-determination in Current Ethical Codes

The Model Standards of Conduct for Mediators, which are designed to
serve as fundamental ethical guidelines for persons mediating in all practice
contexts, defines Self-determination in its Standard 1%

“A. A mediation shall conduct a mediation based on the principle of par-
ty Self-determination. Self-determination is the act of coming to a voluntary,
uncoerced decision in which each party makes free and informed choices
as to process and outcome. Parties may exercise Self-determination at any
stage of a mediation, including mediator selection, process design, participa-
tion in or withdrawal from the process, and outcomes.

1. Although party Self-determination for process design is a fun-
damental principle of mediation practice, a mediator may need to balance
such party Self-determination with a mediator’s duty to conduct a quality
process in accordance with these Standards.

2. A mediator cannot personally ensure that each party has made free
and informed choices to reach particular decisions, but, where appropriate,
a mediator should make the parties aware of the importance of consulting
other professionals to help them make informed choices.

B. A mediator shall not undermine party Self-determination by any
party for reasons such as higher settlement rates, egos, increased fees, or
outside pressures from court personnel, program administrators, provider
organizations, the media or others.”®

The Model Standards of Practice for Family and Divorce Mediation de-
clares:

“A family mediator shall recognize that mediation is based on the princi-
ple of Self-determination by the participants.

> Model Standards of Conduct for Mediators, 2005, Standard 1.
The Model Standards of Conduct for Mediators was prepared 1994 by the
American Arbitration Association, the American Bar Association’s Section of
Dispute Resolution, and the Association for Conflict Resolution. A joint committee
consisting of representatives from the same successor organizations revised the
Model Standards in 2005. Both the original 1994 version and the 2005 revision
have been approved by each participating organization.
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A. Self-determination is the fundamental principle of family mediation.
The mediation process relies upon the ability of participants to make their
own voluntary and informed decisions.

B. The primary role of a family mediator is to assist the participants to
gain a better understanding of their own needs and interests and the needs
and interests of others and to facilitate agreement among the participants.

C. A family mediator shall inform the participants that they may seek in-
formation and advice from a variety of sources during the mediation process.

D. A family mediator shall inform the participants that they may with-
draw from family mediation at any time and are not required to reach an
agreement in mediation.

E. The family mediator’s commitment shall be to the participants and
the process. Pressure from outside of the mediation process shall never in-
fluence the mediator to coerce participants to settle.’®

The Florida Rules for Certified and Court-Appointed Mediators rules
that a mediator is responsible for assisting the parties in reaching informed
and voluntary decisions while protecting their right of Self-determination. It
prohibits coercion: “A mediator shall not coerce or improperly influence any
party to make a decision or unwillingly participate in a mediation.””” Adopting
Committee notes that it is critical that parties’ right to Self-determination —
a free and informed choice to agree or not to agree) is preserved during all
phases of mediation. It notes that a special care should be taken to preserve
the party’s right to Self-determination if the mediator provides input to the
mediation process.? It is also notable that, according to the act, consistent
with standards of impartiality and preserving party Self-determination, a

Model Standards of Practice for Family and Divorce Mediation, 2001, Standard
1

The Symposium, which developed the Standards, included representatives
from Academy of Family Mediators (AFM), Association of Family Courts and
Community Professionals (AFCC), American Bar Association (ABA) Family Section,
and other national, state and regional organizations. The Standards represented
a consensus of the best suggestions made over a period of two years in which the
Symposium met to develop them.

7 Florida Rules for Certified and Court-Appointed Mediators, 2003, P. Il, Rule
10.310

8 Ibid.
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mediator may provide information that the mediator is qualified by training
or experience to provide.’

According to these definitions, there are following crucial elements to
the party autonomy: voluntary and uncoerced decision; free and informed
choice; process free from any pressure. Lack of these elements indicates that
party’s right to Self-determination is not preserved.

3.2 Self-determination in Legal Scholarship

Most simply, autonomy, frequently referred to as Self-determination in
mediation codes and texts, means self-rule. Meditation strives to vest max-
imal control and choice with the disputant and not with the mediator, the
state, or another third party. Unlike litigation, in which lawyers frame dis-
putes and judges decide them, mediation assumes that disputants should re-
tain control over how their conflicts are presented, discussed, and resolved.°

The principle of Self-determination in mediation offers procedural jus-
tice protections, providing parties with fairness and dignity. The inherent
attraction of Self-determination is its connection to self-governance and in-
dividual autonomy. Informed consent promotes respect for human dignity
through its emphasis on participatory, knowledgeable and consensual deci-
sion-making. Parties’ perceptions of procedural justice are enhanced when
they actively participate in the mediation process and voluntarily consent to
an outcome that is free of any coercive influences.

The mediation process contains within it a unique potential for trans-
forming people- engendering moral growth- by helping them wrestle with
difficult circumstances and bridge human differences, in the very midst of
conflict. This transformative potential stems from mediation’s capacity to
generate two important effects, empowerment and recognition. In simplest

°  Florida Rules for Certified and Court-Appointed Mediators, 2003, P. I, Rule
10.370.

0 Waldman E., Mediation Ethics: Cases and Commentaries, The USA, 2011, 3.

1 Nolan-Haley J., Self-Determination in International Mediation: Some Preliminary

Reflections, 7 Cardozo J. Conflict Resol, The USA, 2005-2006, 278-279, <http://
irlawnet.fordham.edu/faculty_scholarship/284>.



Bacemobrogaemo, 2017, b39300emyc0 3odmpgds 245

terms, empowerment means the restoration to individuals of a sense of their
own value and strength and their own capacity to handle life’s problems”.*?
Empowerment means empowering parties with the right to Self-determina-
tion, autonomous decision making.

The first special power of mediation is that “it is a consensual process
that seeks self-determined resolutions.”** Mediation places the substantive
out-come of the dispute within the control and determination of the parties
themselves; it frees them from relying on or being subjected to the opinions
and standards of outside “higher authorities,” legal or otherwise. Further,
mediation not only allows the parties to set their own standards for an ac-
ceptable solution, it also requires them to search for solutions that are within
their own capacity to effectuate. This is called the empowerment function
of mediation: its capacity to encourage the parties to exercise autonomy,
choice, and Self-determination.'*One of the basis for the process of media-
tion is that parties have an extensive opportunity for voice and the “forum”
is designed to foster courtesy and respect among the parties and the medi-
ator. Its conceptual basis is party-empowering mechanism, party autonomy,
providing parties with high level opportunities to make a self-determined,
free and informed choice®. If in litigation, fairness is discovered by looking to
existing law, in mediation, disputants are urged to look to their own personal
norms of fairness and, while exercising Self-determination, come to a mutu-
ally acceptable outcome.®

Self-determination in the process of mediation creates benefits to the
following perspectives: “each party has control over its participation in the
process (including its scope, and how much time and cost it is willing to de-

12 BushR., Folger J., The promise of Mediation, 2" ed., The USA, 2005, 22.

13 Folberg J., Taylor A., Mediation: A Comprehensive Guide to Resolving Conflicts

Without Litigation, The USA, 1984, 245.

14 Alfini J., Press Sh., Stulberg J., Mediation Theory and Practice, 3™ ed., The USA,
2013, 152.

Tyler R., Procedural Justice and the Rule of Law: Fostering Legitimacy in Al-
ternative Dispute Resolution, Yale Law School Legal Scholarship Repository,
Faculty Scholarship Series. Paper 4992. the USA, 2011, 15,
<http://digitalcommons.law.yale.edu/fss_papers/4992>.

16 Waldman E., Mediation Ethics: Cases and Commentaries, The USA, 2011, 3.
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vote to it); there is far less cost and time and a lower risk of an unexpected/
undesirable outcome.”’

The principle of Self-determination includes the ethical responsibility of
a mediator not to interfere with the parties’ right of Self-determination both
in terms of substance and process. Interference with party Self-determina-
tion often implicates other standards such as impartiality and professional
advice or opinions.*®Legal Rules, social conventions, and other standards that
might interfere with disputant’s efforts to construct self-determining agree-
ments are supposed to take a backseat'®and “party” Self-determination in
mediation gives ownership of the conflict to the disputants.?°

Notwithstanding the strong emphasis on Self-determination in private
mediation, scholars have observed a disconnect between its theory and
practice.?’ While Self-determination appears to be an explicit value in pri-
vate mediation, in fact, much depends upon the “frame” in which media-
tion is conducted and the place and the culture in which mediation takes
place. Expressions of Self-determination may look very different depending
upon whether mediation is labeled facilitative or evaluative,” transformative
or narrative, and whether it occurs in a court-based facility or with private
providers. More importantly, the lens of culture is a critical component in
shaping and understanding party Self-determination. Western, individualist
cultures typically honor a form of Self-determination that gives the disputing
parties significant control over deciding the outcome. In contrast, more tra-
ditional, collectivist cultures value the interests of the community over those
of the individual in deciding outcomes. Cultural considerations also influence
mediator behavior. In Continental Europe, mediators’ civil law orientation

7" Moens G., Evans P, Arbitration and Dispute Resolution in the Resources Sector,

lusGentium: Comparative Perspectives on Law and Justice, Vol. 43, 2015, 110.

18 Alfinil., Press Sh., Stulberg J., Mediation Theory and Practice (3™ ed.), The USA,
2013, 414.

1% Waldman E., Mediation Ethics: Cases and Commentaries, The USA, 2011, 4.

20 Nolan-Haley J., Self-Determination in International Mediation: Some Prelimi-

nary Reflections, 7 Cardozo J. ConflictResol, The USA, 2005-2006, 277, <http://
irlawnet.fordham.edu/faculty_scholarship/284>.

21 McAdoo B., Welsh N., Look Before You Leap and Keep on Looking: Lessons from

the Institutionalization of Court-Connected Mediation, 5 Nev. L.J., 2004-2005,
399, <https://core.ac.uk/download/pdf/10678690.pdf>.
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shapes their behaviors in influencing party decision-making. Likewise, in Is-
lamic and some Arab cultures, the “wisely directive” mediator is expected to
put pressure on the parties to reach an agreement. Thus, depending upon
cultural contexts, moral persuasion and coercion can be justifiable practices
in mediation.??

4. Competing Values: Self-determination and Substantive
Fairness

4.1 Definition of Substantive Fairness

Substantive fairness at its simplest meaning is the acceptability of the
mediated result® and it is considered a fundamental principle of mediation®*.
Though its uniform meaning is not still established —on one hand this concept
is defined in many mediation laws and Codes of Ethics, on the other hand it
is not reflected in individual legal acts“.?> Fairness is a predominant concern
in the mediation community. Few commentators would disagree that it is
the normative standard governing mediation. Determining what constitutes
fairness, however, is a difficult question”.2®

Some authors argue that the fairness of mediated agreements is an is-
sue for the parties to decide — “Justice in mediation comes from below, from

the parties”,?” suggesting a thesis according to which a mediation outcome

22 Nolan-Haley J., Self-Determination in International Mediation: Some Preliminary

Reflections, 7 Cardozo J. Conflict Resolution, The USA, 2005-2006, 279-280,
<http://irlawnet.fordham.edu/faculty_scholarship/284>.

23 Waldman E., Mediation Ethics: Cases and Commentaries, The USA, 2011, 3.

24 Shapira 0., Conceptions and Perceptions of Fairness in Mediation, 54 South Texas

law Review Vol.54, The USA, 2012, 282, <http:// web2. ono.ac.il/Law_Publishes/
files/Shapira_Fairness.pdf>.

25 Chitashvili N., Fair Settlement as Basis for Ethical Integrity of Mediation, Alter-

native Dispute Resolution Yearbook, TSU National Center for Alternative Dispute
Resolution, Thilisi, 2016, 24.

Nolan-Haley J., Informed Consent in Mediation: A Guiding Principle for Truly
Educated Decision-making, 74 Notre Dame L. Rev. N.12, 1999, 775-778.

Hyman J., Love L.,If Portia Were a Mediator: An Inquiry into Justice in Mediation,
9 Clinical L. Rev., 2002, 160.
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agreed upon by the parties may be considered a just outcome.?® Other au-
thors argue that fairness requires that mediated agreements withstand ad-
ditional tests beyond the parties’ acceptance: “[t]he benchmark for evaluat-
ing fairness is whether the agreement approximates or improves upon the
probable adjudicated outcome”;*® mediated settlements should withstand
an external review to ensure that the outcome is not sociallyunacceptable.®

Rules can be understood, construed, applied, and enforced literally, for-
mally, and without regard to circumstances, context, and changing reality.
This Article refers to such an approach as a formal approach to rules. Alter-
natively, rules can also be understood, construed, applied, and enforced flex-
ibly, accommodating circumstances, context, and reality, and in accordance
with the nature of the game and its spirit — substantive-realist (antiformalist)
approach to rules. Professional literature in areas other than mediation has
recognized a connection between fairness and the preference of substance
over form and between fairness and equity. This substantive approach is
sometimes described as essential fairness in search of the truth. A prefer-
ence for substance over form does not mean following the rules of the game
no matter what; it means following the rules in a way that fulfills the purpose
and spirit of the game, and refraining from conduct that is in accordance with
the rules but results in an outcome that is inconsistent with the purpose of
the game.3!

However, the mediation field is still conflicted on the question of wheth-
er fairness of result matters. Although, in practice, most mediators are un-
comfortable with the role of justice arbiter, they seek to facilitate a good-
enough outcome — one that promotes party autonomy while satisfying mini-
mal notions of fairness and equity.*?

28 Stulberg J., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict

Resolution, 2005, 216.

Maute J.,Mediator Accountability: Responding to Fairness Concerns, J. Disp.
Resol., the USA, 1990, 368.

Gibson K., Mediator Attitudes Toward Outcomes: A Philosophical View, Conflict
Resolution Quarterly Vol. 17, I. 2"ed., 1999, 198-209.

Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Texas
L. Rev., Vol.54, The USA, 2012, 296-297.

32 Waldman E., Mediation Ethics: Cases and Commentaries, The USA, 2011, 6.
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4.2 Tension between Self-determination and Substantive Fairness

An ethical dilemma arises when there are two mediation values that
govern the situation but offer competing guidance, so the mediator must
choose which value must take precedence.3® Adopting a practical approach
to mediation ethics requires recognizing that value compromises and trade-
offs are an integral part of doing ethics in this field. Sometimes the goal of
helping disputants meet their needs and interests must be tempered by oth-
er concerns, such as protecting vulnerable parties or advancing important
societal interests. Taking actions that undercut or hinder disputant autonomy
may sometimes be the most ethical choice. Value trade-offs are more an in-
evitable end product of our efforts to attain the ethical golden mean.**

Ethical dilemmas that may arise help a lot to understand the difficulty
of the issue and they bring clarity to different aspects of the ethical deci-
sion-making process:

Question 1% “The parties to a dissolution marriage mediation are set to
make an agreement regarding a parenting plan which would, in the media-
tor’s opinion, be detrimental to the young children; or, one parent is ready to
agree to an amount of child support which is significantly below the guide-
lines. Neither party is presented. What are competing values? How should
the mediator handle the situation?

Question 2" : Party B appears to be emotionally intimidated by Party A.
Party A, in a firm, authoritative tone, proposes a financial settlement that re-
quires Party B to make a substantial monetary payment within a short period
of time. Doing so will severely restrict her ability to meet other financial ob-
ligations, but she agrees to pay. What are the mediator’s ethical obligations?
What if Party A threatens Party B with bodily harm? “3°

“Question 3™: Imagine you are a divorce mediator in Alabama working
with a couple in which the husband is making aggressive financial demands
and the wife is passively acceding to them. The husband wants a 75 — 25 split,

3 Alfini J., Press Sh., Stulberg J., Mediation Theory and Practice, 3™ ed., The USA,
2013, 414.

3% Waldman E., Mediation Ethics: Cases and Commentaries, The USA, 2011, 6-7.

35 Alfini J., Press Sh., StulbergJ)., Mediation Theory and Practice 3 ed., The USA,
2013, 415.
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saying he is entitled to the lion’s share of assets because his wife wants the
divorce and is eager to remarry. You know that no court would issue such an
award. Given this couple’s financial situation, a court would order 50 — 50
split. You wonder, Should | talk to the couple about a court’s likely approach?
How can | best promote each disputant’s autonomy if each is operating with
minimal information? How concerned should | be with the actual terms of
the monetary split? Does substantive fairness matter?’’3¢

Fundamental rule of self-determination of parties should be defined
in relation to the principle of fairness and legitimacy of settlement. In such
a case it is essential to find the right balance between individual interests of
parties and that of the public, which is not possible to be achieved on the
basis of simple mathematical algorithm, but rather requires reasonable and
substantiated judgment.’’

Clear response on how to balance Self-determination and substantive
fairness is not found in ethical codes as it is a matter of evaluation in each
case. Taking all circumstances of the case into account, a mediator is expect-
ed to decide on how to address the question. Although ethical codes are am-
biguous when it comes to specifying how respecting party autonomy accords
with the interest in fair outcome, most of them state that informed consent
is a key element to self-determination and, therefore, to the whole process
of mediation. Careful considerations are needed when assessing whether
parties involved take informed decisions or not. This element directly shows
the interconnection between self-determination and substantive fairness. In
particular, true self-determination can only materialize in circumstances in
which the parties have a real opportunity to choose what to say and how
to say it, and that this interpretation of self-determination is an aspect of
fairness; Informed consent is an essential aspect of party self-determina-
tion and fairness, and that “without it, mediation’s promises of autonomy

3¢ Waldman E., Mediation Ethics: Cases and Commentaries, The USA, 2011, 12.

37 Chitashvili N., Fair Settlement as Basis for Ethical Integrity of Mediation, Alter-

native Dispute Resolution Yearbook, TSU National Center for Alternative Dispute
Resolution, Thilisi,2016, 31.

Stulberg J., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict
Resolution, 2005, 222.
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and self-determination are empty”.® In construing the meaning of informed
consent illusory and real consent should be distinguished.

5. Conclusion

It is simply not true that one’s self-determination licenses the parties to
do whatever they want,* being empowered with self-determination is also
a responsibility. Although the standard of self-determination vests maximal
control and choice with the disputant and not with the mediator,the princi-
ple of substantive fairness must be respected and cannot be simply negated
in the name of protecting party autonomy.lt is not enough for mediators to
guarantee full party participation, capacity, and balanced exchange, but the
success of meditation effort must also be judged in terms of fairness and
stability of agreements that are reached.In each case, it is the responsi-
bility of mediators to evaluate how respecting party autonomy accords with
the interest in fair outcome. The clue of those ethical dilemmas that crop up
during the mediation process is in informed consent of the participating par-
ties. Informed consent as a core element to party autonomy and substantive
fairness has a huge role in attaining the ethical golden mean.
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