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naTia CitaSvili
 

samarTliani SeTanxmeba, rogorc mediaciis eTikuri urRveobis 

safuZveli  

statiaSi SemoTavazebulia mediaciis samarTliani SeTanxmebis, rogorc eTi-
kuri da normatiuli kategoriis, mediaciis erT-erTi fundamenturi princi-
pis, kvleva evrokavSiris qveynebis, aSS-is mediaciis aqtebisa da eTikis kodeq-
sebis analizis safuZvelze. saqarTveloSi mediaciis sakanonmdeblo mowesri-
gebis srulyofisa da eTikis regulirebis etapze umniSvnelovanesia, SemuSav-
des mecnierul kvlevaze damyarebuli rekomendaciebi evrokavSiris samar-
TalTan Sidasaxelmwifoebrivi samarTlis aproqsimaciis mizniT. sazogadoe-
bis mediaciisadmi ndobis dacvis sajaro interesi ganapirobebs mediatori-
saTvis samarTliani SeTanxmebis garantis funqciis miniWebas. 

 
sakvanZo sityvebi: mediaciis eTika, mxareTa TviTgamorkvevis ufleba, media-
ciis samarTliani SeTanxmeba, mediaciis usamarTlo Sedegi, mediaciis eTiku-
ri urRveoba, mediatoris profesiuli roli, mediaciis ukanono SeTanxmeba, 
neitraluri mesame piri. 

 

I. Sesavali 

samarTlianoba mediaciis fundamenturi principi1 da, umTavresad, normatiuli 

da eTikuri standartia.2 Tumca misi unificirebuli mniSvneloba damkvidrebuli ar 

aris, – erTi mxriv, es koncefcia mediaciis bevr kanonsa3 da eTikis kodeqsSi aris 

gansazRvruli,4 meore mxriv, calkeul aqtebSi saerTod ar aisaxeba.5  

                                                 
   samarTlis doqtori, Tsu-is iuridiuli fakultetis asistent-profesori, sertificire-

buli mediatori, Tsu-is davis alternatiuli gadawyvetis erovnuli centris aRmasrule-
beli direqtori. 

   madlobas vuxdi germaniis akademiuri gacvlis samsaxurs (DAAD) moniWebuli kvleviTi sti-
pendiisTvis, romlis farglebSic SesaZlebeli gaxda berlinis humboldtis universitetis 
iuridiuli fakultetis, berlinis saxelmwifo biblioTekis da hamburgis  maqs plan-
kis  saxelobis  sazRvargareTis  qveynebisa  da saerTaSoriso kerZo samarTlis institutis 
kvleviTi resursebis gamoyenebiT winamdebare publikaciis momzadeba.  

1   Steffek F., Unberath H. (eds.), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and 
Access to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 17. 

2   Nolan-Haley J. M., Informed Consent in Mediation: A Guiding Principle for Truly Educated Decisionmaking, 74, 
Notre Dame L. Rev., 775, №12, 1999, 778, <http://ir.lawnet.fordham.edu/cgi/ viewcontent. cgi? article= 1273& 

context=faculty_scholarship>; Woo M.Y.K., Collagher M. E., Chinese Justice Civil Dispute Resolution in Con-

temporary China, Cambridge University Press, United States of America, 2011, 38. 
3   Chinese Civil Procedure Law, Art. 9, <http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content_ 1383880. 

htm>; Woo M.Y.K., Callagher M.E., Civil Procedure Law of the People's Republic of China, 1991, 38; People’s 
Mediation Law of the People’s Republic of China, promulgated in 2010, active in 2011, Art. 3 (2), 
<http://www.cspil.org/Uploadfiles/attachment/Laws%20and%20Regulations/[en]guojifalvwenjian/PeoplesMediati
onLawofthePeoplesRepublicofChina.pdf>; Trevor M.B., Palo G., EU Mediation Law and Practice, Oxford Uni-
versity Press, 2012, 183; Draft General Scheme of Mediation Bill 2012, Ireland, Head 2, <http:// www. justi-
ce.ie/en/JELR/MedBillGSFinal.pdf/Files/MedBillGSFinal.pdf>; Finland Act on Mediation in Civil Matters and 
Confirmation of Settlements in General Courts, 394/2011, Art. 23, <http://www. finlex.fi/ en/laki/ kaannokset/ 
2011/en20110394.pdf>. 

4   Malta Code of Conduct for Mediators, MJCL, Art. 9, <https://mjcl.gov.mt/en/mmc/Pages/Code-of-Conduct-
Mediators.aspx>. Standards of Practice For California Mediators, Preamble, <http://www.cdrc.net/mediator-
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mediaciis eTikis kodeqsebis Tanaxmad, samarTlianoba miemarTeba mediaciis 

process,6 romlis Catarebac unda uzrunvelyos provaiderma organizaciam,7 media-

torma gulmodginebis,8 saTanado windaxedulebis,9 miukerZoeblobis,10 interesTa 

konfliqtis dauSveblobis,11 mxareTa nebayoflobiTi,12 gacnobierebuli,13 samarTli-

ani14 da Tanabari monawileobis,15 monawileobis SesaZleblobis16 da maTi TviTgamor-

kvevis uflebis17 realizebis principTa dacviT.18 calkeuli qveynis samarTali media-

toris rols xedavs swored mxareTa daxmarebaSi, miaRwion samarTlian SeTanxmebas.19 

                                                                                                                                                         
standards#stdspreamble>; Florida Rules for Certified and Court-Appointed Mediators, Florida Dispute Reso-
lution Center, § 10230 (c), 10.300, <http://www.mediate.com/articles/floridarules.cfm>; Standards of Conduct 
for New York State CMTY, Dispute Resolution Center, Mediators, Office of Alternative Dispute Resolution & 
Court Improvement Programs 2009, §4 Cmt, <https://www.nycourts. gov/ip/ adr/ Publications/ Info_ for_ Prog-
rams/Standards_of_Conduct.pdf>; Core Standards of Mediation Practice, §III (Oregon Mediation Association, 
2005), <http://www.omediate.org/docs/2005CoreStandardsFinalP.pdf>; Virginia Standards, Virginia Standards 
of Ethics and Professional Responsibility for Certified Mediators, §K.1. K.4, 2011, 7-8, <http:// www. courts. 
state.va.us/courtadmin/aoc/djs/programs/drs/mediation/soe.pdf>; Model Standards of Conduct for Mediators, 
AAA, ABA, ACR, 1994, Revised 2005, §VI, <http://www. americanbar.org/content/ dam/ aba/ migrated/ 
2011_build/dispute_resolution/model_standards_conduct_april2007.authcheckdam.pdf>; Georgia Ethical Stan-
dards for Mediators, §IV. A, Georgia Commission on Dispute Resolution 2012, <http:// godr. org/ sites/ de-
fault/files/Godr/mediator_ethics_information/APPENDIX%20C% 2C% 20 CHAP% 201% 2 C% 206-18-
2013.pdf>. Sead. Code of Conduct for Mediators, ADR Institute of Canada, 2011.  

5   Code of Conduct for Mediators, ADR Institute of Canada, 2011, <http://adric.ca/pdf/ ADRMEDIA TION-
RULES2014.pdf>; Ethical Guidelines for Mediators, Law Council of Australia, 2002, <http:// epublications. 
bond.edu.au/cgi/viewcontent.cgi?article=1166&context=adr>. 

6   Ethical Standards for Mediators, Georgia Commission on Dispute Resolution, §IV, <http:// godr. org/ sites/de-
fault/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-2013. pdf>. 

7   Trevor M. B., Palo G., EU Mediation Law and Practice, Oxford University Press, 2012, 93. 
8   Ethical Standards for Mediators, Georgia Commission on Dispute Resolution, §V, <http:// godr. org/ sites/ 

default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-2013.pdf>. 
9   Hopt K. J., Steffek F., Mediation: Principles and Regulation in Comparative Perspective, Oxford University Press, 

Oxford, 2013, 74. 
10   Draft General Scheme of Mediation Bill 2012, Ireland, Head 2, <http://www. justice.ie/ en/ JELR/ MedBill 

GSFinal.pdf/Files/MedBillGSFinal.pdf>; Austrian Mediation Act, June 6, 2003, Art. 16(2), <http:// bgarf.ru/ 
science/baltic-center-of-mediation-and-conflictology/publikacii/avstriya.pdf>; Bulgaria Mediation Act, (promul 
gated 2004, amended 2011) Art. 9 (1), <http://www.pamb. info/index.php? option=com_ content&view= artic-
le&id=112%3Amediation-act&catid=30%3Aactsformediation&Itemid=74&lang=bg>; Core Standards of Media-
tion Practice, §III (Oregon Mediation Association, 2005), <http://www.omediate.org/ docs/2005 Core Standards 
FinalP.pdf>.  

11   Standards of Conduct for New York State CMTY. Dispute Resolution CTR. Mediators, Office of Alt. Dispute 
Resolution & Court Improvement Programs 2009, §III. B, <http://www. courts.state.ny. us/ip/adr/ Publications/ 
Info_for_Programs/Standards_of_Conduct.pdf>. 

12   Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 5, <http://www. pamb.info/ index.php? op-
tion=com_content&view=article&id=112%3Amediation-act&catid=30%3Aactsformediation&Itemid= 74& lang= 
bg>; Chinese Civil Procedure Law, Art. 9, miTiTebulia: Woo M.Y.K., Callagher M. E., Civil Procedure Law 
of the People's Republic of China, 1991, 38. 

13   Family Mediation Canada Members Code of Professional Conduct, Art. 9.2, 9.3, <http:// fmc.ca/ sites/ de-
fault/files/sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>. 

14   German Mediation Act, 21 July, 2012, §2 (3), <https://www.gesetze-im-internet.de / englisch_ mediationsg/ 
englisch_mediationsg.html>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd ed., 
C.H. Beck, München, 2016, 202. 

15   Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 5, <http://www. pamb.info / index. php? 
option=com_content&view=article&id=112%3Amediation-act&catid= 30%3 Aactsformediation& Itemid= 74& 
lang=bg>. 

16   Malta Code of Conduct for Mediators, MJCL, Art. 9, <https://mjcl.gov.mt/en/mmc/Pages/Code-of-Conduct-Me-
diators.aspx>. 

17   Georgia Ethical Standards for Mediators, Georgia Commission on Dispute Resolution 2012, Introduction, 
<http://godr.org/sites/default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%
206-18-2013.pdf>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd ed., C.H. 
Beck, München, 2016, 207. 
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samarTlianoba gulisxmobs, rom mxareebma mediaciis procesis ZiriTadi princi-

pebis codnis,20 arsebiTad mniSvnelovani garemoebebis gacnobierebis,21 xelSekru-

lebis pirobebis gaazrebisa22 da informirebuli Tanxmobis23 safuZvelze miiRon 

araiZulebiTi,24 nebayoflobiTi25 gadawyvetileba misi mosalodneli Sedegebis26 gac-

nobierebiT,27 an, survilis SemTxvevaSi, nebismier dros Sewyviton28 mediacia.29 pro-

cesis samarTlianoba daculia aseve, Tu masSi monawileoba ar emsaxureba usamarTlo 

upiratesobis mopovebas30 da ar efuZneba molaparakebis manipulaciur da damaSi-

nebel meTodebs31.  

                                                                                                                                                         
18   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 285. 
19   Malta Mediation Act, MJCL, 2004, Art. 26 (1), <https://mjcl.gov.mt/en/mmc/Documents/Chapter_474t.pdf >; 

Royal Decree Law 5/2012, of March 5, on Mediation in Civil and Commercial Matters, Statement of Reasons I, 
miTiTebulia: Trevor M. B., Palo G., EU Mediation Law and Practice, Oxford University Press, 2012, 560. 

20   German Mediation Act, 21 July, 2012, §2 (2), <https://www.gesetze-im-internet.de/ englisch_mediationsg/ 
englisch_mediationsg.html>. 

21   German Mediation Act, 21 July, 2012, §2 (6), <https://www.gesetze-im-internet.de/englisch_ mediationsg/ 
englisch_mediationsg.html>; Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 13 (1), <http:// 
www.pamb.info/index.php?option=com_content&view=article&id=112%3Amediation-act&catid=30% 3 Aacts 
formediation&Itemid=74&lang=bg>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Ger-
many, München, 2nd ed., C.H. Beck, 2016, 202. 

22   Georgia Ethical Standards for Mediators, Georgia Commission on Dispute Resolution 2012, §IV. A, <http:// 
godr.org/sites/default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-
2013.pdf>; German Mediation Act, 21 July, 2012, §2 (6), <https://www.gesetze-im-internet.de/ englisch_ media-
tionsg/englisch_mediationsg.html>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 
2nd ed., C.H. Beck, München, 2016, 202. 

23   Mediation Council of Illinois (MCI) Professional Standards of Practice for Mediators, 1999, §III. E, <http:// 
www.mediate.com/articles/illstds.cfm>. 

24   The California Rules of Court, 3.857(b), < http://www.courts.ca.gov/documents/title_3.pdf>. 
25   Family Mediation Canada Members Code of Professional Conduct, Art. 9.1. <http://fmc.ca/ sites/ default/ 

files/sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>; European 
Mediation Training for Practitioners of Justice, A Guide to European Mediation, Association of International 
Arbitration (ed.), Antwerpen, Apeldoorn, Portland, Maklu, 2012, 143. 

26   Hopt K. J., Steffek F., Mediation: Principles and Regulation in Comparative Perspective, Oxford University Press, 
Oxford, 2013, 74. 

27   Family Mediation Canada Members Code of Professional Conduct, Art. 9.5, <http://fmc.ca/sites/default/ 
files/sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>; Austrian 
Mediation Act, June 6, 2003, Art. 16(2), <http://bgarf.ru/science/baltic-center-of-mediation-and-conflictolo-
gy/publikacii/avstriya.pdf>; Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 9 (1), <http:// 
www.pamb.info/index.php?option=com_content&view=article&id=112%3Amediation-act&catid=30% 3Aact-
sformediation&Itemid=74&lang=bg>.  

28   German Mediation Act, 21 July, 2012, §2 (5), <https://www.gesetze-im-internet.de/englisch_mediationsg/ eng-
lisch_mediationsg.html>; Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 5, <http:// www. 
pamb.info/index.php?option=com_content&view=article&id=112%3Amediation-act& catid=30%3 Aactsfor-
mediation&Itemid=74&lang=bg>; Georgia Ethical Standards for Mediators, Georgia Commission on Dispute 
Resolution 2012, §V, <http://godr.org/sites/default/files/Godr/supreme_court_adr_rules/APPENDIX%20C% 
2C%20CHAP%201%2C%206-18-2013.pdf>; Steffek F., Unberath H. (eds.), Genn H., Greger R., Menkel-Mea-
dow C., Regulating Dispute Resolution ADR and Access to Justice at the Crossroads, Hart Publishing, Oxford and 
Portland Oregon, 2013, 284; European Mediation Training for Practitioners of Justice, A Guide to European 
Mediation, Association of International Arbitration (ed.), Antwerpen, Apeldoorn, Portland, Maklu, 2012, 143. 

29   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 285. 
30   Model Standards of Practice for Family and Divorce Mediation, § XI. A. 6, <https://www.afccnet.org/Portals/0/ 

PublicDocuments/CEFCP/ModelStandardsOfPracticeForFamilyAndDivorceMediation.pdf>; Folberg J., Milne 
A.L., Salem P., Divorce and Family Mediation, Models, Techniques and Applications, The Guilford Press, New 
York, London, 2004, 540; Waldman E., Mediation Ethics, Cases and Commentaries, Jossey-Bass, A Wiley 
Imprint, United States of America, 2011, 13. 

31   Family Mediation Canada Members Code of Professional Conduct, Art. 9.4, <http://fmc.ca/sites/default/files/ 
sites/all/themes/fmc/images-user/Members%20Code% 20of%20Professional% 20Conduct_ 0.pdf>.  



 10

statiis mizania, mediaciis SeTanxmebis samarTlianobis, rogorc eTikuri da 
normatiuli kategoriis, kvleva evrokavSiris qveynebis, aSS-is mediaciis aqtebisa da 

eTikis kodeqsebis analizis safuZvelze. kvleva orientirebulia, saqarTveloSi me-
diaciis sakanonmdeblo bazis formirebisa da eTikis regulirebis etapze SeimuSaos 
konkretuli rekomendaciebi evrokavSiris samarTalTan erovnuli kanonmdeblobis 
aproqsimaciis mizniT.  

 

2. mediaciis samarTliani SeTanxmeba, rogorc samarTliani               

procesis Sedegi 

mediaciis samarTliani Sedegis ganmartebas ar Seicavs sazRvargareTis qveyne-
bis mediatorTa qcevis umravlesi kodeqsi, amitom igi mediaciis procesisa da Tanam-

devi SeTanxmebis doqtrinuli analizis gziT aris SesaZlebeli.32 

jorjiis mediatorTa qcevis eTikuri standartebis33 Tanaxmad, neitraluri me-

same piri mediaciis samarTliani procesis garantia34 da masve ekisreba samarTliani 

Sedegis uzrunvelyofis valdebuleba.35  

samarTlianoba mediaciis procesSi darRveulia, Tu SeTanxmeba arsebiTad da 

fundamenturad usamarTloa,36 ukanonoa,37 SeuZlebelia misi aRsruleba,38 mxareebs ar 

aqvT gacnobierebuli SeTanxmebis Sinaarsi, aseve maTze39 an/da mesame pirebze SeTan-

xmebis Sedegebis SesaZlo gavlena.40 41  

samarTliania SeTanxmeba, romelic: a) sul mcire, misaRebia an samarTliania Se-
Tanxmebis ganmaxorcielebeli mxareebisaTvis; b) aRadgens harmonias an interesTa ba-
lanss mediaciis monawileebs Soris; g) zrdis urTierTgagebisa da ukeTesi urTier-
Tobis SesaZleblobas; d) uaxlovdeba im zRvars, romelsac mxareebi maTi zianis adek-
vatur kompensirebad miiCnevdnen; e) rogorc individualur, ise instituciur doneze 
Tanxisa da drois damzogvelia; v) amcirebs stressa da gaRizianebas; z) aumjobesebs 
komunikacias sazogadoebis wevrebs Soris (samezobloSi, biznessamyaroSi, dasaqme-
bulTa sivrceSi da sxv.); z) qmnis socialur precedentebs urTierTobebis ukeT mo-

wesrigebisaTvis.42  

                                                 
32   mediaciis samarTliani SeTanxmebis sakiTxze ixileT naSromebi: Marlow L., Sauber S. R., Hand-

book of Divorce Mediation, Springer Science – Business Media, LLC, New York, 1990, 45-62; Dworkin J., 
London W., What Is a Fair Agreement?, 7 Mediation Q. 3, 5, 1989; Hyman J. M., Love L. P., If Portia Were a 
Mediator: An Inquiry into Justice in Mediation, 9 Clinical L. Rev., 157, 2002, 186; Gibson K., Mediator Attitudes 
Toward Outcomes: A Philosophical View, 17 Mediation Q. 197, 1999, 207–209; Bercovitch J., Mediation Success 
or Failure: A Search for the Elusive Criteria, 7 Cardozo J. Conflict Resolution, 289, 2006, 291; Isabelle R., 
Gunning, Know Justice, Know Peace: Further Reflections on Justice, Equality and Impartiality in Settlement 
Oriented and Transformative Mediations, 5 Cardozo J. Conflict Resolution, Vol. 5, 2004, 87.  

33   Ethical Standards for Mediators, Georgia Commission on Dispute Resolution, § IV. A, <http://godr.org/sites/de-
fault/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-2013.pdf>. 

34   ix. aseve, Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd ed., C.H. Beck, 2016, 202. 
35   Hopt K. J., Steffek F., Mediation: Principles and Regulation in Comparative Perspective, Oxford University Press, 

Oxford, 2013, 664.  
36   Ethical Standards for Mediators, Georgia Commission on Dispute Resolution, § IV. A, <http:// godr.org/ sites/ 

default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-2013. pdf>. 
37   iqve. 
38   iqve.  
39   Family Mediation Canada Members Code of Professional Conduct, Art. 9.6, <http://fmc.ca/sites/default/files/ 

sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>. 
40   Ethical Standards for Mediators, Georgia Commission on Dispute Resolution, § IV. A, <http://godr.org/ sites/ 

default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-2013.pdf>. 
41   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 285. 
42   Hyman J. M., Love L. P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, 9 Clinical L. Rev., 157, 

2002, 186. 
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zemoaRniSnulis sapirispirod, usamarTloa SeTanxmeba, rodesac: a) Tundac er-

Ti mxare akeTebs aranebayoflobiT arCevans; b) ver ganxorcielda mxaris fundamen-

turi interesi, rom adamianis rwmena ar SeiZleba uaryofis sagani gaxdes; g) mxareTa 

mier SeTanxmebuli pirobebi ewinaaRmdegeba pozitiur samarTals; d) SeTanxmebis pi-

robebi mniSvnelovani xarisxiT arRvevs an ugulebelyofs pirovnebis Rirsebas; e) igi 

ar aris miRweuli saqmis SesaZlo alternatiuli Sedegebis sruli gacnobierebis pi-

robebSi; v) xelSekrulebis pirobebi SeuTavsebelia adamianis im fundamentur Rire-

bulebebTan, romlebic aRiarebulia farTo sazogadoebis mier.43 doqtrinaSi arsebu-

li zemoCamoTvlili maxasiaTeblebi, bunebrivia, ar SeiZleba iyos amomwuravi da sa-

marTlianobis standarti yovel konkretul SemTxvevaSi eTikuri principebis urTi-

erTkavSirSi moqmedebis gziT unda Sefasdes. 

mediaciis processa da Sedegs Soris urTierTganmapirobebeli kavSiri arsebobs. 

kerZod, samarTliani Sedegis misaRwevad aucilebelia, mediaciis procesis fargleb-

Si uzrunvelyofili iyos: nebayoflobiToba, mxareTa mier urTierTsanacvlo inte-

resebis gaziareba, Sedegebis sajaro mniSvnelobis aRiareba, Rirseuli mopyroba da 

pativiscema, informirebuli gadawyvetilebis miRebis SesaZlebloba44 mxareTa mier, 

gadawyvetilebis miRebis uflebamosilebis ararseboba mediatorisaTvis,45 winaaR-

mdegobrivi da urTierTsapirispiro fundamenturi Rirebulebebis mimRebloba.46 

mecnierTa garkveuli nawilis mosazrebiT, mxareTa mier samarTlianobis subieq-

turi Sefaseba,47 aRqma aris mTavari kriteriumi mediaciis Sedegis samarTlianad miC-

nevisTvis.48 am doqtrinuli Sexedulebis momxreebi mediators akisreben valdebule-

bas, gamoikvlios da mxareebTan ganixilos maTi warmodgenebi samarTlianobaze da 

Semdgom daexmaros maT am samarTlianobis Sesatyvisi gadawyvetilebis miRebis pro-

cesSi.49 am midgomis Tanaxmad, samarTlianobis SefasebisTvis saWiroa mediaciis kon-

kretuli monawileebis subieqturi xedva da ara is, Tu obieqturad ras miiCnevda sa-

marTlianad nebismieri sayovelTaod miRebuli moraluri Rirebulebebis mqone piri, 

am procesis monawile rom yofiliyo. am midgomis Tanaxmad, TviTgamorkvevis uflebis 

realizebis safuZvelze mxareebi Tavad arian sakuTari samarTlianobis ganmsjeli 

mosamarTleebi.50  

nebayoflobiToba da informirebuli gadawyvetilebis miRebis uflebamosile-

ba,51 marTalia, aris TviTgamorkvevis uflebis saZirkveli,52 Tumca mis safuZvelze 

miRweul SeTanxmebas samarTlianobaze pretenzia mxolod maSin SeiZleba hqondes, Tu 

                                                 
43   Stulberg J. B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict Resolution, 2005, 222-227. 
44   Irving H. H., Family Mediation, Theory and Practice with Chinese Families, Hong Kong University Press, Hong 

Kong, 2002, 94. 
45   Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd ed., C.H. Beck, München, 2016, 201.  
46   Stulberg J. B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict Resolution, 2005, 227-228.  
47   Marlow L., Sauber S. R., Handbook of Divorce Mediation, Springer Science – Business Media, LLC, New York, 

1990, 52-53. 
48   Hyman J. M., Love L. P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, 9 Clinical L. Rev., 157, 

2002, 164, Sead. Marlow L., Sauber S. R., Handbook of Divorce Mediation, Springer Science – Business Media, 
LLC, New York, 1990, 52-62; Stulberg J. B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. 
Conflict Resolution, 2005, 241-242. 

49   Hyman J. M., Love L. P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, 9 Clinical L. Rev., 157, 
2002, 192, miTiTebulia: Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. 
Rev., 2012, 314.  

50   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 315.  
51   Irving H. H., Family Mediation, Theory and Practice with Chinese Families, Hong Kong University Press, Hong 

Kong, 2002, 94. 
52   Stulberg J. B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict Resolution, 2005, 227-228. 
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xelSekrulebis Sedgena moxdeba eTikis kodeqsTa normatiuli moTxovnebis53 dacviT 

da, amasTan, Tavsebadi iqneba mediaciis aramonawile mesame pirTa interesebTan.  

literaturaSi aseve farTod gavrcelebuli mosazrebis Tanaxmad, mediaciis 

ukanono SeTanxmeba ver iqneba samarTliani, rameTu amiT mediaciis mxareebi sakuTar 

Tavs upirates mdgomareobaSi iyeneben, kanonmorCil moqalaqeebTan SedarebiT.54 Tu 

mediacia mxareTaTvis gaxdeba privilegia – kanonisgan gverdis avlis saSualeba `sxva 

moqalaqeebisgan gansxvavebiT, bunebrivia, es gamoiwvevs arakanonieri praqtikis da-

nergvas.55 am SemTxvevaSi samarTlianobisTvis ganmsazRvreli xdeba ara mxolod mxare-

Ta TviTgamorkvevis uflebis realizeba, e.w. `qvemodan (mxareebisgan) momdinare“56 

`individualuri samarTlianoba“,57 aramed im wesebis Sesruleba, romelTa dacvis val-

debuleba aqvs mTel sazogadoebas. eTikis kodeqsebiT mediaciaSi xdeba kanonisa da 

moralis normebis inkorporireba da ukanono SeTanxmeba samarTlianad ar CaiTvleba 

im SemTxvevaSic ki, Tu is mxareTa TviTgamorkvevis uflebis safuZvelzea miRweuli 

da maTTvis misaRebia.58  

 

3. arasamarTliani SeTanxmeba – mediaciis institutis diskreditaciis 

safrTxe da sajaro interesis xelyofis wyaro 

samarTlebrivi institutebis warmatebuli funqcionireba unda efuZnebodes 

garkveul fundamentur wesebs, romlebic uzrunvelyofs am institutebis si-

cocxlisunarianobas.59  

vinaidan mediacia, umTavresad, nebayoflobiTi institutia, davis gadawyvetis 

sxva meqanizmebTan misi Tanaarseboba unda ganapirobos Tavad am institutis arsma da 

ara saxelmwifos iZulebiTma meqanizmma. savaldebulo mediaciac srulad ver iqneba 

saxelmwifos mier SenarCunebuli, Tu am institutis arsebobis saWiroeba da auci-

lebloba misma sargeblianobam ar daudastura sazogadoebas. 

savaldebulo mediaciis SemTxvevaSic ki mxareebi nebayoflobiTobis safuZvel-

ze awarmoeben molaparakebas. vinaidan ar arsebobs SeTanxmebis miRwevis valdebule-

ba,60 maT SeuZliaT, procesis mimdinareobis drosac Sewyviton igi da uaryon mediaci-

is Semdgomi gamoyeneba. dauSvebelia moxdes mxareTa iZuleba da Tavisuflebis SezR-

udva, magram, rogorc ki isini irCeven mediacias maTi gansxvavebulobis SeTanxmebis 

                                                 
53   Georgia Ethical Standards for Mediators, IV. A, Georgia Commission on Dispute Resolution 2012, <http:// 

godr.org/sites/default/files/Godr/mediator_ethics_information/APPENDIX%20C%2C%20CHAP%201%2C%206-
18-2013.pdf >.  

54   ix. Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 316, Semd-
gomi miTiTebiT. 

55   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 316; Carr C. L., 
Fairness and Political Obligation – Again: A Reply to Lefkowitz, 30 Social Theory and Practice, 33, 2004, 40, 
<https://www.pdcnet.org/pdc/bvdb.nsf/purchase?openform&fp=soctheorpract&id=soctheorpract_2004_0030_000
1_0033_0058>. 

56   Hyman J. M., Love L. P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, 9 Clinical L. Rev., 157, 
2002, 160-162, <http://www.law.newark.rutgers.edu/ files/If%20Portia%20Were% 20a%20Mediator%209% 20 
Clinical%20L%20Rev%20157.pdf>.  

57   Trevor M. B., Palo G., EU Mediation Law and Practice, Oxford University Press, 2012, 257. 
58   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 317, Semdgomi 

miTiTebebiT. 
59   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 321. 
60   Steffek F., Unberath H. (eds.), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and 

Access to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 284. 
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saSualebad, maT ar aqvT ufleba, miiRon gadawyvetileba, romelic daazianebs Tavad 

mediaciis instituts.  

arasamarTliani Sedegis dauSvebloba mediaciis normatiuli wesia, misi pirdapi-

ri beneficiaria farTo da konkretulad mediaciis profesiuli sazogadoeba, rom-

lis interesia, mediacia rCebodes davis gadawyvetis moTxovnad saSualebad.61 

mediaciis instituti mxardaWerilia saxelmwifo politikiT da misi warmatebu-

li funqcionireba davis gadawyvetis meqanizmebis erTian sistemaSi sajaro interesis 

gamoxatulebaa. mediacia socialuri stabilurobis uzrunvelyofis mniSvnelovani 

meqanizmi da saxelmwifo politikis ganxorcielebis apolitikuri saSualebaa.62 misi 

sajaro interesad miCnevis safuZvelia aseve Semdegi: mediaciis SeTanxmeba ufro me-

tad asaxavs mxareTa interesebs, vidre sasamarTlo gadawyvetileba da amitomac uf-

ro metad eqvemdebareba nebayoflobiT aRsrulebas. mediacia, mxareTa interesebis 

dakmayofilebasTan erTad, zogavs sasamarTlos xarjebs da amcirebs mis gadatvir-

Tulobas.63 mediacias aqvs unari, ganaxorcielos ara mxolod individis, aramed sazo-

gadoebis transformacia.64 mediacias mediatoris daxmarebiT Seswevs unari, gardaq-

mnas samyaro iseT adgilad, sadac sazogadoebas ukeTesad SeeZleba cxovreba.65  

mediaciis iseTi SeTanxmeba, romelic axdens mediaciis institutis diskredita-

cias, imavdroulad xelyofs mniSvnelovan sajaro interess. arasamarTlianma SeTan-

xmebam SeiZleba ganapirobos sazogadoebis mxridan ndobisa da rwmenis dakargva medi-

aciis institutis mimarT.  

mediatorTa profesiuli qcevis CrdiloeT karolinis standartebis preambula-

Si xazgasmulia, rom eTikis standartebis mizania, daamkvidros da ganamtkicos sazo-

gadoebis ndoba mediaciis procesis mimarT... mediacia unda daefuZnos sajaro aRia-

rebasa da ndobas.66 poloneTSi mediaciis kanonmdeblobis reformirebis davis al-

ternatiuli gadawyvetis samoqalaqo sabWom gansazRvra mediaciisadmi sazogadoebis 

ndobis amaRlebisaTvis aucilebeli safuZvlebi: mediatorTa profesionalizmi da 

maTi maRali saakreditacio moTxovnebi,67 saxelmwifo dafinansebis gazrda da ufaso 

mediaciis servisebi dabali Semosavlis mqone pirebisaTvis.68 aseve kaliforniis me-

diatorTa praqtikis standartebis preambulaSi miTiTebulia, rom mediaciis insti-

tutis warmatebisTvis aucilebelia farTo sazogadoebis ndoba mediaciis procesis 

samarTlianobisa da eTikuri urRveobis mimarT.69  

iuridiul doqtrinaSi ganasxvaveben mxareTa personalur da sazogadoebis 

ndobas mediaciis mimarT. sajaro ndobis mopovebisaTvis mediators ekisreba misi 

                                                 
61   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 322. 
62   Zekoll J., Bälz M., Amelung I. (eds.), Formalisation and Flexibilisation in Dispute Resolution, Brill Nijhoff, Lei-

den/Boston, 2014, 128. 
63   Rosenberg J. D., In Defense of Mediation, 33 Ariz. L. Rev., 467, 1991, 467, <https://www. researchgate.net/pub-

lication/228024514_In_Defense_of_Mediation>. 
64    Bush R.A.B., Folger J. P., The Promise of Mediation, The Transformative Approach to Conflict, Jossey-Bass, San 

Francisco, 2005, 13-14, 21, 53-54, 65. 
65   Bush R.A.B., Folger J. P., Mediation and Social Justice: Risks and Opportunities, 27 Ohio St. J. on Disp. Resol., 1, 

2012, 19-20, miTiTebulia: Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. 
L. Rev., 2012, 333. 

66   Orth Carolina Revised Standards of Professional Conduct for Mediators, Preamble, <https://www.sog.unc.edu/ 
sites/www.sog.unc.edu/files/course_materials/R13.4%20Standards%20of%20Professional%20Conduct%20for% 
20 Mediators.pdf>. 

67   Roberts M., A-Z of Mediation, Palgrave Macmillan, 2013. 
68   Trevor M. B., Palo G., EU Mediation Law and Practice, Oxford University Press, 2012, 272. 
69   Standards of Practice For California Mediators, Preamble, <http://www.cdrc.net/mediator-standards#stds-

preamble>. 
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kvalifikaciis, praqtikis, mediaciis asociaciebis wevrobis Sesaxeb sazogadoebis 

jerovani informireba.70 qmedeba, romelic xelyofs sazogadoebis ndobas mediaciis 

institutis mimarT, normatiulad usamarTlod miiCneva.71 

 

4. mediatoris profesiuli roli — mediaciis institutis eTikuri 

urRveobis dacva 

nebismier profesiul rols – eqimis, iuristis, mSoblisa Tu maswavleblis – Tan 

sdevs valdebulebebi da profesionalis moraluri valia, Seasrulos isini.72 zogier-
Ti moraluri valdebuleba iZens gansakuTrebul mniSvnelobas konkretuli profesi-
uli rolis SemTxvevaSi.  

profesiul uflebamosilebas Tan axlavs moraluri gadawyvetilebebis miRebis 

pasuxismgebloba.73 TiToeuli profesia gansxvavebuli Sinaarsis moralur valdebule-

bebs moiazrebs, magram maT warmomadgenlebs aerTianebT Tanabari pasuxismgebloba – 

moraluri TvalsazrisiT gamarTlebuli Sedegis miRwevaze iyvnen orientirebulni.74  

ama Tu im profesiis warmomadgenlisaTvis, upirvelesad, aucilebelia Tavad am 
profesiis eTikuri mTlianobis dacva da gafrTxileba, im wesebis ganuxreli Sesru-
leba, romelTac misi profesia arsobrivad emyareba. `eTikis normebis ganmtkiceba Se-

sabamisi sferos profesiad Camoyalibebis maniSnebelia“.75 mediatorebs, romlebsac 
gavlili aqvT gansazRvruli saakreditacio momzadeba da asruleben samediacio saq-
mianobas, miiCnevian mediaciis praqtikis ganmaxorcieleblebad da maT aerTianebT 
garkveuli profesiuli roli, eTikuri ufleba-movaleobebi da profesiuli pasuxis-
mgeblobis standartebi. am eTikuri standartebiT mediatorebs ekisrebaT garkveuli 
valdebulebebi, rogorc mxareebis, mediaciis aramonawile pirebis, sazogadoebis, sa-

samarTlos76 mimarT, aseve Tavad profesiis mimarT.77  
subieqti roca kisrulobs mediatoris rols, is imTaviTve iziarebs pasuxismgeb-

lobasa da valdebulebas, daicvas mediaciis instituti SesaZlo zianisagan. amitom es 

moraluri valdebuleba arsebobs, miuxedavad imisa, is aseTad mediaciis eTikis ko-

deqsSi ganmtkicebulia, Tu ara.78  
 piri nebayoflobiT ukavSirebs Tavis profesiul saqmianobas mediacias, da amiT 

iZens garkveul socialur statuss, aRiarebas, TviTkmayofilebas, SesaZleblobebsa 

da upiratesobas.79 mediatorebi sazogadoebisa da saxelmwifos nebarTviT asruleben 

                                                 
70   James E. A., Monagan Sh. L., Participant’s Guide Problem Solving Mediation Training, James and Monagan, 

2010, 26. 
71   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 323. 
72   Gert B., Common Morality, Oxford University Press, 2004, 50. 
73   Fallows S., Chandramohan B. (eds.), Interdisciplinary Learning and Teaching in Higher Education, Theory and 

Practice, Routledge, New York, London, 2009, 26-27. 
74   Fallows S., Chandramohan B. (eds.), Interdisciplinary Learning and Teaching in Higher Education, Theory and 

Practice, Routledge, New York, London, 2009, 26-27. 
75   Kovach K. K., Mediation, Principles and Practice, 3rd ed., Thomson West, United States of America, 2004, 395.  
76   Standards of Practice For California Mediators, Preamble, <http://www.cdrc.net/mediator-standards#stdsp-

reamble>. 
77   mediatoris eTikuri valdebulebis adresatebis Sesaxeb ixileT: Susskind L., Expanding the 

Ethical Obligations of the Mediator: Mediator Accountability to Parties Not at the Table, wignSi: Menkel-
Meadow C., Wheeler M., What’s Fair: Ethics for Negotiators, 2004, 513-516.  

78   Gibson K., Contrasting Role Morality and Professional Morality: Implications for Practice, 20 J. Applied Phil. 17, 
2003, 28, <http://onlinelibrary.wiley.com/doi/10.1111/1468-5930.00232/pdf>. 

79   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 326-327. ix. 
aseve, Cohen E.D., Davis M., Professionalism Means Putting Your Profession First, in Ethics and the Legal 
Profession, 2nd ed., 2009, 166.  
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mniSvnelovan socialur funqcias, rac maT aniWebs sazogadoebaze gavlenis momxden 

Zalauflebas. Tumca am socialur gavlenas Tan axlavs Tanamdevi ufleba-movaleobe-

bi sazogadoebis mimarT.80 mediatorTa gadawyvetilebebi gavlenas axdens adamianTa 

cxovrebaze da sxvebze zemoqmedebis SesaZlebloba ayalibebs moralur pasuxismgeb-

lobas.81 mediators ekrZaleba ukanono, amoraluri da arakeTilsindisieri qmedebis 

ganxorcieleba an misi xelSewyoba.82  

sertificirebuli da sasamarTlo mediatorebis Sesaxeb floridis wesebi ganam-

tkicebs mediatoris valdebulebas, daicvas da gaufrTxildes profesiis xarisxs.83 

mediatorTa qcevis modeluri standartebis84 Tanaxmad, mediatorma unda imoqmedos 

im saxiT, rom xeli Seuwyos mediaciis praqtikis ganviTarebas.85 mediatoris valdebu-

lebas profesiis mimarT, SeinarCunos sazogadoebis ndoba, ganamtkicebs CrdiloeT 

karolinis profesiuli qcevis standartebi mediatorebisaTvis,86 mediaciis praqti-

kis oregonis ZiriTadi standartebi,87 alabamis kodeqsi88 da sxv. 

kaliforniis mediatorTa praqtikis standartebi ganamtkicebs mediatoris val-

debulebas, maRali eTikuri standartebis Sesabamisad warmarTos mediacia, romelic 

gaaRvivebs mediaciis procesisadmi rwmenas da danergavs ndobas am neitraluri mesa-

me pirebis kompetenciisa da keTilsindisierebis mimarT.89 floridis wesebis Tanax-

mad, sazogadoebis mier mediaciis gamoyeneba, cnobierebis amaRleba da mediaciiT kma-

yofileba miiRweva mediatorTa mier maRali eTikuri standartebis gamoyenebis Sem-

TxvevaSi.90  

mediatori, romelic ar ufrTxildeba sazogadoebis azrs, ar icavs misi profe-

siis warmomadgenlebisaTvis dadgenil saerTo wesebs, zians ayenebs kolegebsa da me-

diaciis instituts. 

kaliforniis sasamarTlo wesebis mixedviT, mediatorma imgvarad unda warmar-

Tos mediaciis procesi, rom dadebiTi gavlena moaxdinos sazogadoebis ndobaze medi-

aciis procesis samarTlianobisa da eTikuri urRvevobis mimarT.91  

                                                 
80   Beauchamp T. L., Childress J. F., Principles of Biomedical, Ethics, 6th ed., 2009, 206. 
81   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 331, Semdgomi 

miTiTebebiT. 
82   Bar Code of Conduct, Finland, იხ. Trevor M. B., Palo G., EU Mediation Law and Practice, Oxford University 

Press, 2012, 108. 
83   Florida Rules for Certified and Court-Appointed Mediators, §10:600, <http://www.mediate.com/ articles/ 

floridarules.cfm>.  
84   Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005, <http://www.ameri-

canbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/model_standards_conduct_april2007.authche
ckdam.pdf>.  

85   Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005, IX. A, <http:// www. 
americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/model_standards_conduct_april2007.au
thcheckdam.pdf>. 

86   North Carolina Revised Standards of Professional Conduct for Mediators, Preamble, <https:/ /www.sog. 
unc.edu/sites/www.sog.unc.edu/files/course_materials/R13.4%20Standards%20of%20Professional%20Conduct%
20for%20Mediators.pdf>. 

87   Core Standards of Mediation Practice, §X (Oregon Mediation Association, 2005), <http:/ /www. omediate. org/ 
docs/2005CoreStandardsFinalP.pdf>.  

88   Alabama Code of Ethics for Mediators, Alabama Center of Dispute Resolution, 1997, §12, <http://alaba 
maadr.org/web/roster-documents/documents/med_Mediator_Code_of_Ethics_150501_updated.pdf>. 

89   Standards of Practice For California Mediators, Preamble, <http://www.cdrc.net/mediator-standards# 
stdspreamble>. 

90   Florida Rules for Certified and Court-Appointed Mediators, §10:200, <http://www. mediate. com/articles/ 
floridarules.cfm>.  

91   The California Rules of Court, §3.850 (a), <http://www.courts.ca.gov/documents/title_3.pdf>. 
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5. mxareTa TviTgamorkvevisa da SeTanxmebis samarTlianobis          

principTa urTierTqmedeba 

mxareTa TviTgamorkvevis fundamenturi wesi mediaciis SeTanxmebis samarTlia-

nobisa da kanonierebis principTan kavSirSi unda ganimartos. am SemTxvevaSi aucile-

belia mxareTa individualuri da sazogadoebrivi interesebis balansireba, rაc SeuZ-

lebelia, martivi maTematikuri algoriTmis safuZvelze ganxorcieldes – is moiTx-

ovs gonivrul da dasabuTebul gansjas.92  

kerZod, Tu mxareebi mediaciis farglebSi SeuTanxmdebian eqims, rom TavianT 

arasrulwlovan Svils Cautaron kanoniT akrZaluli genitaluri manipulacia, aseTi 

SeTanxmeba, bunebrivia, ver iqneba samarTliani. sadavoa sakiTxi, ramdenad SeeZlo 

arasrulwlovan Svils, mediaciaSi CarTulobis SemTxvevaSic ki, srulad gaecnobie-

rebina mediaciis SedegiT misaRwevi mizani. misi gacnobierebuli Tanxmoba mainc ar Se-

iZleba iyos sakmarisi mediaciis Sedegis samarTlianad Sesafaseblad  — mxareTa TviT-

gamorkvevis uflebis srulad realizeba ver amarTlebs arakanonieri da amoraluri 

SeTanxmebis dasaSvebobas.93 am SemTxvevaSi mediaciis Sedegis kanonierebis moTxovna 

faravs mxareTa TviTgamorkvevis uflebas.94 amitom mxareTa TviTgamorkvevis ufle-

bisa da gadawyvetilebis miRebis uflebamosilebis moqmedebis farglebi SeiZleba 

Semcirdes mediaciis arasamarTliani Sedegis dauSveblobis normatiuli wesiT.  

Sromis mediatorebisaTvis dadgenili profesiuli qcevis wesebis Tanaxmad, me-

diatorebma unda gaacnobieron, rom maTi ufleba-movaleobebi miemarTeba mTel sa-

zogadoebas.95 mediatorebs akisriaT valdebuleba ganqorwinebis mediaciis mxareTa 

Svilebis mimarT,96 im piris mimarT, romelic Zaladobis muqaris msxverplia,97 an, ro-

melmac SeiZleba ganicados mniSvnelovani ziani.98 realurad mediaciis Sedegma pir-

dapiri gavlena SeiZleba moaxdinos mediaciis aramonawile pirTa farTo wreze — 

momxmareblebze, dasaqmebulebze, mezoblebze, ojaxis sxva wevrebze da a. S. mxareTa 

interesebis realizeba dasaSvebia maTi TviTgamorkvevis uflebis safuZvelze im 

doziT, sadamdec mesame pirebis interesebis xelyofa ar moxdeba. 

 

6. ukanono SeTanxmeba, rogorc mediaciis arasamarTliani Sedegi 

iuridiul doqtrinaSi mediaciis SeTanxmebis kanoniereba da sajaro politikisadmi 

misi Sesabamisoba99 Tanabari mniSvnelobis, xSirad urTierTmomcvel moTxovnebad da 

xelSekrulebis namdvilobis winapirobebad ganixileba. mediaciis SeTanxmeba ukanonoa, 

                                                 
92   Steffek F., Unberath H. (eds.), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and 

Access to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 17. 
93   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 320. 
94   iqve, gv. 318. 
95   Code of Professional Conduct for Labor Mediators, 29 C.F.R. pt. 1400 app., 2012, <https://www.law.cornell. 

edu/cfr/text/29/part-1400/appendix-lii3>. 
96   Model Standards of Practice for Family and Divorce Mediation, 2000, §VIII, IX, https://www.afccnet. org/ 

Portals/0/PublicDocuments/CEFCP/ModelStandardsOfPracticeForFamilyAndDivorceMediation.pdf>; Standards 
of Practice For California Mediators, §3, <http://www.cdrc.net/mediator-standards#stdspreamble>; Mediation 
Council of Illinois (MCI) Professional Standards of Practice for Mediators, 1999, §IV.C., <http://www.me-
diate.com/articles/illstds.cfm>. 

97   Model Standards of Practice for Family and Divorce Mediation, 2000, §VII. C, <https://www. afccnet. org/ Por-
tals/0/PublicDocuments/CEFCP/ModelStandardsOfPracticeForFamilyAndDivorceMediation.pdf >. 

98   The California Rules of Court, 3.857(i)(3), < http://www.courts.ca.gov/documents/title_3.pdf>.  
99   James E. A., Monagan Sh. L., Participant’s Guide Problem Solving Mediation Training, James and Monagan, 2010, 60.  



 17

Tu misi debulebebi ewinaaRmdegeba samarTlis sistemis fundamentur principebs, saja-

ro wesrigs, kanonis imperatiul moTxovnebs.100 msgavsad, rumineTis mediaciis kanonis Ta-
naxmad, mediaciis SeTanxmeba ver iqneba iseTi pirobebis Semcveli, romlebic kanonis an 

sajaro wesrigis sawinaaRmdegoa.101  
samecniero literaturaSi aqcentirebulia, rom mediaciis SeTanxmeba didi sif-

rTxiliT unda iqnes miRebuli, radgan zRvari kanonierebasa da ukanonobas Soris Zalian 

mcirea.102 
bulgareTis mediaciis kanoni mediators akisrebs kanonis, keTilsindisierebis, ma-

Rali moraluri principebis, mediatorTa qcevis eTikuri da proceduruli wesebis Sesa-

bamisi moqmedebis valdebulebas.103 xSirad mediaciis eTikis kodeqsebiT kanonis uzenae-

sobis principi104 integrirebulia mediaciis wesebSi. magaliTad, sertificirebuli da 

sasamarTlo mediaciis Sesaxeb floridis wesebis Tanaxmad, mediatori unda emorCilebo-

des yvela aqts, adgilobrivi sasamarTlos wesebs da administraciul brZanebebs, rom-

lebic kavSirSia mediaciis praqtikasTan.105 

irlandiis mediatorTa institutis qcevis kodeqsis106 safuZvelze neitraluri 

mesame piri ar SeiZleba  iyos im SeTanxmebis monawile, romelic ukanono an araaRsru-

lebadia.  

sazogadoebis mimarT mediatoris valdebuleba iwyebs amoqmedebas maSin, rodesac 

mxare mediacias iyenebs samomavlo ukanono qmedebisTvis,107 mediatori axorcielebs misi 

saqmianobis reklamirebas108 da rodesac warmoiSoba informaciis gamJRavnebis kanoniT 

gaTvaliswinebuli safuZveli.109 amitom mediaciis ukanono Sedegis amkrZalavi wesi emsa-

xureba mediaciis institutis dacvas da, Sedegobrivad, sajaro interesis ganxorciele-

bas.110 

                                                 
100  Esplugues C., Louis M., New Developments in Civil and Commercial Mediation, Global Comparative Pers-

pectives, Ius Comparatum, Springer International Publishing Switzerland, 2015, 286.  
101  Romania Law №.192/2006 on Mediation and Organizing the Mediator Profession as modified and added by the 

law №. 370/2009 and by government Ordinance no.13/2010 Regarding the transporting the Directive Services, 
Art. 46(2), <http://www.edumondemediation.ro/uploads_ro/images/515/Law192_EN.pdf>. 

102  Neamtu B., Dragos D. C., Alternative Dispute Resolution in European Administrative Law, Springer Verlag, 
Berlin, Heidelberg, 2014, 447. 

103  Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 9 (1), <http://www.pamb.info/index.php? 
option=com_content&view=article&id=112%3Amediation-act&catid=30%3 Aactsformediation& Itemid=74& 
lang=bg>. 

104  kanonis uzenaesobis principis Sesaxeb mediaciis procesSi ix. Marlow L., Sauber S.R., Handbook 
of Divorce Mediation, Springer Science – Business Media, LLC, New York, 1990, 63-73. 

105  Florida Rules for Certified and Court-Appointed Mediators, §10:520, <http://www.mediate. com/articles/ 
floridarules.cfm>.  

106  Mediators’ Institute of Ireland (MII), Code of Ethics and Practice, <http://www.themii.ie/code-of-ethics-and-
practice>. 

107  The California Rules of Court, 3,857 (I) (1), < http://www.courts.ca.gov/documents/title_3.pdf>; Model Standards 
of Practice for Family and Divorce Mediation, 2000, §XI. A. 5, <https:// www.afccnet.org/Portals/ 0/Public Docu-
ments/CEFCP/ModelStandardsOfPracticeForFamilyAndDivorceMediation.pdf >; Model Standards of Conduct for 
Mediators, AAA, ABA, ACR, 1994, Revised 2005, §VI.A.9; Jams Mediators Ethics Guidelines, §V, 2013, 
<http://www.jamsadr.com/mediators-ethics/>; Waldman E., Mediation Ethics, Cases and Commentaries, Jossey-
Bass, A Wiley Imprint, United States of America, 2011, 195. 

108  The California Rules of Court, §3.858, <http://www.courts.ca.gov/documents/title_3.pdf>; Model Standards of 
Practice for Family and Divorce Mediation, 2000 §XII, <https://www.afccnet.org/ Portals/0/Public Documents/ 
CEFCP/ModelStandardsOfPracticeForFamilyAndDivorceMediation.pdf>; Model Standards of Conduct for 
Mediators, AAA, ABA, ACR, 1994, Revised 2005, §VII. A. 

109  Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005, §V. A. 
110  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 322.  
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Tu kanonmdeblobiT mediators miniWebuli eqneba uflebamosileba, Sewyvitos 

mediacia, maSin man es aucileblad unda ganaxorcielos ukanono Sedegis prevenciis 

mizniT.111 

evrokavSiris umravlesi qveynis kanonmdebloba mediaciis SeTanxmebis aRsrule-

baze uaris Tqmis safuZvlad ganixilavs arasamarTliani mediaciis SeTanxmebis arse-

bobas misi ukanonobis, sajaro da mesame pirTa interesebis xelyofis safuZvliT. 

mediaciis SeTanxmebis damtkicebisas xSirad mosamarTleebi xelmZRvaneloben 

sajaro interesis dacvis kriteriumiT da uflebamosilni arian, uari Tqvan saaRsru-

lebo brZanebis gacemaze SeTanxmebis arakanonierebisa112 da sajaro interesis xelyo-

fis safuZvliT.113 belgiis samoqalaqo kodeqsis Tanaxmad, sasamarTlo ar ganaxorcie-

lebs iseTi mediaciis SeTanxmebis aRsrulebas, romelic ewinaaRmdegeba sajaro an 

arasrulwlovani bavSvis interesebs;114 fineTis mediaciis kanoni mesame pirTa intere-

sebis sawinaaRmdego, ukanono da arsebiTad arasamarTlian SeTanxmebas aRsrulebaze 

uaris normatiul safuZvlad ganixilavs.115 

 vinaidan mediaciis Sedegi formdeba xelSekrulebis saxiT, saxelSekrulebo sa-

marTalSic aRsrulebas116 ar eqvemdebareba SeTanxmeba, romelic arRvevs saxelSekru-

lebo Tanasworobisa da samarTlianobis princips.117  

amrigad, ukanono da amoraluri SeTanxmeba zians ayenebs sazogadoebas, ewinaaR-

mdegeba sajaro interess da amitom ver iqneba aRsrulebadi mediaciis amgvari Se-

degi.118 SesaZlebelia, ukanono SeTanxmeba ar arRvevdes sazogadoebis ndobas media-

ciis institutis mimarT, magram is mainc akrZaluli unda iyos mediaciis miznebidan 

gamomdinare. 

  

7. mediatoris pasuxismgebloba mediaciis Sedegze 

mediatoris pasuxismgeblobis gansazRvrisaTvis, romelic SeiZleba hqondes mas 

mediaciis Sedegis mimarT, gaTvaliswinebul unda iqnes, Tu ra zomebis miRebis valde-

buleba ekisreba mas mediaciis ukanono Sedegis prevenciisaTvis. Sesabamisad, media-

toris pasuxismgebloba swored im berketebis gaTvaliswinebiT SesaZlebelia gaana-

lizdes, rac mas aqvs ukanono Sedegis Tavidan acilebisaTvis miniWebuli kanonis Tu 

eTikis normebis safuZvelze. 

                                                 
111  Waldman E., Mediation Ethics, Cases and Commentaries, Jossey-Bass, A Wiley Imprint, United States of America, 

2011, 13; Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 333. 
112  Zekoll J., Bälz M., Amelung I (eds.), Formalisation and Flexibilisation in Dispute Resolution, Brill Nijhoff, Lei-

den/Boston, 2014, 106. 
113  Higgs S., Mediating Sustainability, The Public Interest Mediator in the New Zealand Environmental Court, 

Environmental Law, Vol. 37:61, 2007, 83, <https://law.lclark.edu/live/files/283-371higgs>.  
114  Belgium Judicial Code, Art. 1736; ix. aseve, European Mediation Training for Practitioners of Justice, A Guide to 

European Mediation, Association of International Arbitration (ed.), Antwerpen, Apeldoorn, Portland, Maklu, 2012, 221. 
115  Finland Act on Mediation in Civil Matters and Confirmation of Settlements in General Courts, 394/2011, Art. 23, 

<http://www.finlex.fi/en/laki/kaannokset/2011/en20110394.pdf>. Esplugues C., Louis M., New Developments in 
Civil and Commercial Mediation, Global Comparative Perspectives, Ius Comparatum, Springer International Pub-
lishing Switzerland, 2015, 286.  

116  mediaciis SeTanxmebis aRsrulebis sakiTxze ixileT: Burns R.P., The Enforceability of Mediated 
Agreements: An Essay on Legitimation and Process Integrity, Journal on Dispute Resolution, Vol. 2:1, 1986, 93-
116, <https://kb.osu.edu/dspace/bitstream/handle/1811/76169/OSJDR_V2N1_093.pdf?sequence=1>; Siddik A.E., 
Enforceability of the Mediation Outcome, E Law Journal: Murdoch University Electronic Journal of Law, 17(2) 
2010, 13-22, <file:///C:/Users/user/Desktop/curret%20research/62-260-1-PB%20enforceability.pdf>. 

117  Stulberg J. B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict Resolution, 2005, 242. 
118  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 333. 
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mediatorma unda gaafrTxilos mxareebi im SesaZlo gavlenis Sesaxeb, romelic 

SeTanxmebam SeiZleba moaxdinos mediaciis aramonawile mesame pirebze,119 aseve acno-

bos maT im problemebis Taobaze, romlebic SesaZlebelia warmoiSvas, Tuki mediaciis 

SeTanxmebis efeqturoba damokidebuli iqneba gareSe pirebis nebaze. 

mediators ekisreba valdebuleba, Tavidan aicilos SeTanxmebis miRweva, romel-

zec mxare acxadebs Tanxmobas TviTgamorkvevis uflebis realizebis gareSe.120 ker-

Zod, rodesac mxare iRebs aranebayoflobiT, arainformirebul an iZulebiT gadawy-

vetilebas, an rodesac is imyofeba sust poziciaSi, uunaro mdgomareobaSi meore mxa-

resTan SeTanxmebisas.121 niu-iorkis standartebis Tanaxmad, rodesac mxareebs Soris 

arsebobs ZalTa araTanazomiereba, ris gamoc erTi an orive mxare ver axorcielebs 

TviTgamorkvevis uflebis realizebas, mediatorma unda gadados sesia, gavides pro-

cesidan, Sewyvitos mediacia, an konsultacia gaiaros mediaciis centris TanamSrom-

lebTan.122 

texasis mediatorTa standartebi akisrebs neitralur mesame pirs valdebule-

bas, gadados mediacia, rodesac mxare moklebulia SesaZleblobas, gacnobierebulad 

miiRos monawileoba procesSi.123 virjiniis standartebi gansazRvravs mediatoris 

valdebulebas, gavides procesidan, rodesac erT-erTi mxare ver acnobierebs media-

ciis SeTanxmebis pirobebs.124 

kaliforniis sasamarTlo wesebi gansazRvravs, rom mediatorma xeli unda Seuwy-

os procesSi mxareTa monawileobas nebayoflobiTobisa da TviTgamorkvevis uflebis 

safuZvelze.125 mediatorma ar unda dauSvas iseTi SeTanxmeba, romelic ukanonoa, an 

mediaciis institutis urRveobas uqmnis safrTxes. aq SeiZleba igulisxmebodes iseT 

moqmedebaTa dauSvebloba, romlebic sazogadoebis rwmenasa da ndobas akargvinebs 

mediaciis institutis mimarT da amiT xelyofs institutis eTikur urRveobas. 

 

8. mediaciis Sewyvetis diskreciuli uflebamosileba Tu valdebuleba? 

calkeuli mediaciis eTikis kodeqsiT da sakanonmdeblo aqtiT126 dadgenilia, 

rom mxareTa mier ukanono, amoraluri gadawyvetilebis miRebis SemTxvevaSi SeTan-

xmeba araaRsrulebadi iqneba da mediatorma an unda Sewyvitos mediacia, an uari Tqvas 

masSi monawileobaze.127 rodesac mediators an mediaciis gareSe pirebs miaCniaT, an 

Sesabamisi SesaZleblobis arsebobis SemTxvevaSi miiCnevdnen, rom mediaciis SeTanx-

                                                 
119  Finland Act on Mediation in Civil Matters and Confirmation of Settlements in General Courts, 394/2011, Art. 23, 
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International Publishing Switzerland, 2015, 286. 
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121  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 336. 
122  Standards of Conduct for New York State CMTY. Dispute Resolution CTR. Mediators, Office of Alt. Dispute 

Resolution & Court Improvement Programs 2009, §I cmt. 4, <http://www.courts.state.ny.us/ip/adr/Publications/ 
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123  Texas Ethical Guidelines for Mediators, §13, Advisory Committee on Court-Annexed Mediations 2005, 
<http://www.txcourts.gov/All_Archived_Documents/SupremeCourt/AdministrativeOrders/miscdocket/05/059107
00.pdf>. 

124  Virginia Standards of Ethics and Professional Responsibility for Certified Mediators, 2011, §I.3, <http:// 
www.courts.state.va.us/courtadmin/aoc/djs/programs/drs/mediation/soe.pdf>. 

125  The California Rules of Court, §3.853 (a), < http://www.courts.ca.gov/documents/title_3.pdf>. 
126  Law of Lithuania on Conciliatory Mediation in Civil Disputes, 2008, Art. 5 (4). 
127  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 317.  
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meba ukanonoa, arsebiTad araTanabarzomieria mxareebisTvis, emyareba mcdar infor-

macias, maSin mediatorma unda acnobos mxareebs am problemis Sesaxeb, mimarTuleba 

misces maT Zalisxmevas, Secvalon da Camoayalibon axali SeTavazebebi. Tu, 

miuxedavad didi mcdelobisa, neitraluri mesame piri ver uzrunvelyofs procesis 

samarTlianobas, is uflebamosilia, gavides procesidan, an Sewyvitos igi.128 nebraskis 

saxelmZRvanelo standartebi gansazRvravs, rom mediatorma gaazrebulad da gacno-

bierebulad ar unda dauSvas mxareTa mier ukanono gadawyvetilebis miReba.129 

 mediators SeuZlia, uari Tqvas mediaciis SeTanxmebis Sedgenasa an xelmoweraze, 

Tu is fundamenturad arasamarTliania130 erTi mxarisTvis,131 aramegobrulia,132 an misi 

Sinaarsi ar iqneba aRiarebuli, mxardaWerili sazogadoebis mier.133 am SemTxvevaSi Tu 

mediatori ar Seecdeba aSkarad usamarTlo Sedegis Tavidan acilebas,134 da 

mogvianebiT gamovlindeba mediaciis SeTanxmebis ukanonoba, es mediaciis institutis 

reputacias did zians miayenebs.135 

calkeuli eTikis kodeqsebi136 mediators aniWebs diskrecias, gadawyvitos, uari 

Tqvas mediaciaze, Tu darCes aRniSnul procesSi. magaliTad, kanadis saojaxo media-

ciis kodeqsi137 adgens, rom mediators ar aqvs ufleba, pativsadebi mizezisa da mxare-

ebisaTvis saTanado Setyobinebis gareSe, gavides procesisაgan.138 is uflebamosilia, 

Sewyvitos mediaciis procesi, Tu, misi rwmeniT, mosalodnelia, rom mxareTa mier ga-

dawyvetilebis miReba ar moxdeba avtonomiurobis principis139 dacviT,140 an is ukano-
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138  Family Mediation Canada Members Code of Professional Conduct, Art. 13.3, <http://fmc.ca/sites/default/ files/ 

sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>.  
139

  kerZo avtonomia miCneulia erT-erT umTavres fundamentur principad mediaciis proces-
Si. ix. Steffek F., Unberath H. (eds.), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution 
ADR and Access to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 284. 

140  German Mediation Act, 21 July, 2012, §2 (5), <https://www.gesetze-im-internet.de/ englisch_mediationsg/ en-
glisch_mediationsg.html>. 



 21

no iqneba.141 es debuleba TiTqos fakultatiuria, magram is unda ganimartos amave ko-

deqsis im debulebasTan kavSirSi, sadac aRniSnulia, rom mediatorma unda SeaCeros an 

Sewyvitos mediaciis procesi, Tu is aRar SeiZleba iyos sargeblianobis momtani.142 

Znelia ganimartos, aq mxareTaTvis misaRebi sargebeli igulisxmeba, Tu, zogadad, 

mTeli sazogadoebisaTvis sasikeTo Sedegi. magram zemoaRniSnuli debulebebis sis-

temuri analizis safuZvelze mainc SeiZleba iTqvas, rom ukanono gadawyvetileba ar 

SeiZleba sikeTis momtanad ganixilebodes, romelsac mxars dauWerda mediaciis eTi-

kis kodeqsi, rogorc mediaciis sasargeblo Sedegs.  

floridis wesebi sertificirebuli da sasamarTlo mediatorebisTvis media-

tors akisrebs valdebulebas, droulad Sewyvitos mediaciis procesi, romelic mxa-

reebs ukanono Sedegamde mihyavT.143 

virjiniis eTikisa da profesiuli pasuxismgeblobis standartebi sertificire-

buli mediatorebisTvis adgens: mediatorma unda Sewyvitos mediacia, Tu misi Sefase-

biT procesis samarTlianobis xelyofa xdeba. es SesaZlebelia ganxorcieldes: mxa-

ris uunarobiT an survilis ararsebobiT, miiRos aqtiuri monawileoba procesSi; mo-

laparakebis procesSi monawileobis fundamenturi araTanasworobiT an mxareTa Se-

saZleblobebis araTanazomierebiT; informaciis gaumJRavnelobiT gamowveuli usa-

marTlobiT, mxaris TaRliTobiT, anda, Tu arsebobs kanonismieri valdebuleba kon-

fidencialuri informaciis gamJRavnebisa mediatoris mxridan.144 

mediatorTa qcevis modeluri standartebis145 Tanaxmad, Tu mediatoris inte-

resTa konfliqti gonivrulad SesaZlebelia xelyofdes mediaciis eTikur urRvevo-

bas, procesis samarTlianobas, maSin mediatorma sasurvelia, Sewyvitos mediacia, an 

uari Tqvas masSi monawileobaze, miuxedavad mediatoris monawileobasTan dakavSi-

rebiT mxareTa gamokveTili interesisa an maTi SeTanxmebisa.146 am SemTxvevaSi sazoga-

doebis mediaciisadmi ndobis dacvis interesi aRemateba mxareTa TviTgamorkvevis 

uflebas.  

Tu mediatorma Tavidan ar aicila SeTanxmebis iZulebis, motyuebis an arakeTil-

sindisieri molaparakebis principebis safuZvelze miReba, maSin es ara mxolod daazi-

anebs mediaciis instituts, aramed CaiTvleba mxareTa mimarT mediatoris valdebu-

lebis darRvevad.147  

sazogadoebis mimarT mediatoris valdebulebaa, daicvas sajaro interesi Se-

saZlo zianisagan, romelic imavdroulad ganapirobebs profesiis mimarT misi valde-

bulebas Sesrulebas, Tavidan aicilos mediaciis saqmianobis eTikuri diskredita-

cia.148  
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sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>.  
143  Florida Rules for Certified and Court-Appointed Mediators, §10. 420 (b)(4), <http://www.mediate.com/ar-

ticles/floridarules.cfm>.  
144  Virginia Standards, Virginia Standards of Ethics and Professional Responsibility for Certified Mediators, §K. 4, 

2011, 8, <http://www.courts.state.va.us/courtadmin/aoc/djs/programs/drs/mediation/soe.pdf>. 
145  Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005f. 
146  Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005, §III, E. 
147  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 339. 
148  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 339. 
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profesiis mimarT arsebuli mediatoris valdebulebis farglebSi fokusirebu-

lia sazogadoebis azri, misi SefasebiTi damokidebuleba mediaciis Sedegis mimarT. 

sajaro interesi aris calkeuli individis Sexedulebebis, rwmenis abstraqcia ama Tu 

movlenis avkargianobis Sesaxeb.149 am konteqstSi mediatori valdebulia, Tavidan ai-

cilos iseTi qmedeba, romelic sazogadoebas ukargavs ndobas mediaciis institutis 

mimarT. sazogadoebis mimarT arsebuli mediatoris valdebuleba ganisazRvreba ara 

mediaciis mimarT dadebiTi sazogadoebrivi azris SeqmniT, aramed is gulisxmobs sa-

jaro interesis dacvis valdebulebas mediatoris mxridan. swored sazogadoebis mi-

marT arsebuli valdebulebis farglebSi mediatori valdebulia, ar dauSvas araka-

nonieri SeTanxmebis miRweva im SemTxvevaSic ki, rodesac saerTod ar aris mosalodne-

li, rom sazogadoeba dakargavs rwmenas mediaciis institutis mimarT, rameTu, saqmis 

konfidencialurobidan gamomdinare, is verasdros Seityobs SeTanxmebis arakanonie-

rebis Sesaxeb.150 radgan mediaciis SeTanxmeba miiRweva konfidencialurobis princi-

pis dacviT, daxurul kars miRma, bunebrivia, izrdeba sajaro interesis xelyofis 

riski.151 am SemTxvevaSi riskis proporciulad izrdeba mediatoris valdebuleba, ar 

dauSvas ukanono SeTanxmebis miRweva, sajaro interesebis dacvis aucileblobidan 

gamomdinare.152  

mediatorisaTvis procesis Sewyvetis mxolod uflebamosilebis miniWeba araer-

Tgvarovani praqtikis wyaro SeiZleba gaxdes. amasTan, Tu mxareebi miiReben ukanono 

gadawyvetilebas, romlis aRsrulebazec sasamarTlo SemdgomSi uars ganacxadebs, ma-

Sin mxareebs samarTlianad SeiZleba warmoeSvaT zianis anazRaurebis moTxovnis uf-

leba mediatoris mimarT, romelsac SesaZlebelia, damatebiTi gasamrjelos miRebis 

mizniT hqonoda procesis gaxangrZlivebis interesi. mediaciis kanonierebis princip-

Tan erTad, mediatori mxareTa da saxelmwifos resursebis efeqtiani gamoyenebisa da 

xarjvis valdebulebis damrRvevadac CaiTvleba.  

umjobesi iqneba, saqarTvelos momavalma mediaciis kanonma da eTikis kodeqsebma 

calsaxad ganamtkicon mediatoris mkacri valdebuleba da savaldebulo qcevis wesi 

ukanono, arasamarTliani gadawyvetilebis miRebis mosalodneli safrTxis SemTxvevaSi.  

 

9. daskvna  

eTikis kodeqsTa da sakanonmdeblo aqtebis mimoxilvis safuZvelze SesaZlebe-

lia iTqvas, rom normatiulad samarTliani mediaciis SeTanxmeba umTavresad unda ak-

mayofilebdes Semdeg kriteriumebs: a) is unda iyos mxareTa TviTgamorkvevis ufle-

bis safuZvelze miRebuli; b) ar unda ayenebdes zians mediaciis instituts misdami sa-

zogadoebis ndobisa da rwmenis SemcirebiT; g) ar unda iyos ukanono, ukanono saqmia-

nobis xelSemwyobi153 da d) ar unda iyos amoraluri.  

                                                 
149  Higgs S., Mediating Sustainability, The Public Interest Mediator in the New Zealand Environmental Court, En-

vironmental Law, Vol. 37:61, 2007, 82, <https://law.lclark.edu/live/files/283-371higgs>. 
150  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 340. 
151  Zekoll J., Bälz M., Amelung I. (eds.), Formalisation and Flexibilisation in Dispute Resolution, Brill Nijhoff, Lei-

den/Boston, 2014, 65-66. 
152  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 340. 
153  Waldman E., Mediation Ethics, Cases and Commentaries, Jossey-Bass, A Wiley Imprint, United States of Ame-

rica, 2011, 195. 
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mediaciis kanonierebis principi,154 rogorc normatiuli da doqtrinuli kate-

goria, gulisxmobs ara mxolod mediaciis procesis warmarTvas dadgenili procedu-

rebis mixedviT, aramed miRweuli SeTanxmebis Sinaarsis kanonierebas, rac mkacri da 

pirdapiri gagebiT gulisxmobs samarTlis normatiul moTxovnebTan zust Sesabami-

sobas.  

ufro gavrcelebuli interpretaciis Tanaxmad, mediaciis kanonSesabamisobis 

principi gulisxmobs, rom SeTanxmeba ar unda arRvevdes samarTlis imperatiul nor-

mebs, Sidasaxelmwifoebriv, sajaro, aseve mesame pirTa interesebs. kanonis normebTan 

sruli Sesatyvisoba da identuroba savaldebulo ar aris.155 mediaciis, rogorc inte-

resebze dafuZnebuli procesis, kanonierebis principi swored aseT interpretacias 

moiTxovs, rac aRiarebulia kidec saerTaSoriso praqtikaSi. imis gaTvaliswinebiT, 

rom mediacia orientirebulia mxareTa SeTanxmebiT urTierTsasargeblo Sedegis 

miRwevaze da ara mxareTa ufleba-movaleobebis kanonis Sesabamisad ganawilebaze, go-

nivrulia, rom mxareTaTvis dasaSvebi iyos kanonis normebisgan mciredi gadaxveva156 im 

farglebiT, romelTac gonivrulad gansazRvravs samarTlianoba, mesame pirTa da, 

zogadad, sajaro interesebi, saxelmwifo politika da sazogadoebis moraluri prin-

cipebi.  

amasTan, mediaciis nebismieri SeTanxmeba, qmedeba, romelic zians ayenebs media-

ciis instituts, ukanono da amoraluria, da unda CaiTvalos normatiuli Tvalsazri-

siT usamarTlod,157 rameTu arRvevs kanoniT, eTikis kodeqsiT dadgenil standartebs, 

profesiisa da sazogadoebis mimarT arsebul moralur normebs. 

kvlevis safuZvelze warmodgenili konceptualuri mignebebi, mizanSewonilia, 

saTanadod aisaxos saqarTvelos momavali mediaciis kanonsa da eTikis kodeqsebSi, me-

diaciis institutis eTikuri mTlianobis SenarCunebisa da samarTliani praqtikis 

ganviTarebisaTvis. 

 

                                                 
154  Cao L., Sun I.Y., Hebenton B., The Routledge Handbook of Chinese Criminology, New York, 2014, 121. 
155  Jiang B., Civil Procedure Law of the People’s Republic of China: A Practical Guide to Understanding and its Ap-

plication, Law Press, Beijing, 2012, 246, miTiTebulia: Esplugues C., Louis M., New Developments in Civil 
and Commercial Mediation, Global Comparative Perspectives, Ius Comparatum, Springer International Publishing 
Switzerland, 2015, 212. 

156  Esplugues C., Louis M., New Developments in Civil and Commercial Mediation, Global Comparative Perspec-
tives, Ius Comparatum, Springer International Publishing Switzerland, 2015, 212. 

157  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. L. Rev., 2012, 341. 
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Natia Chitashvili  

Fair Settlement as Basis for Ethical Integrity of Mediation 

The article offers study of fair mediation settlement, as an ethical and normative category, as 
one of the fundamental principles of mediation, on the basis of review of mediation acts and 
Codes of Ethics of EU countries and USA. At the stage of improving mediation legal frame-
work and formation of ethical regulations in Georgia, it is essential to develop research-based 
recommendations for the purpose of approximation of domestic legal framework with EU 
legislation. Public interest for protecting trust of society towards mediation stipulates assig-
ning to a mediator the function of a guarantor of fair settlement. 
 

Key words: mediation ethic, parties’ right of self-determination, fair mediation settlement, un-
fair outcome of mediation, ethical integrity of mediation, professional role of a mediator, 
illegal mediation settlement, neutral third party. 

  

I. Introduction 

Fairness is a fundemnetal principle of mediation,1 its main normative and ethical standard.2 Though 
its uniform meaning is not still established – on one hand this concept is defined in many mediation laws3 
and Codes if Ethics,4 on the other hand it is not reflected in individual legal acts.5  

                                                 
    Octor of Law, Assistant Professor, TSU Faculty of  Law, certified Mediator, Executive Director at Ivane Java-

khishvili TSU National Center for Alternative Dispute Resolution.  
   The author would like to thank German Academic Exchange Service (DAAD) for awarding academic scholarship 

through which this research has been conducted at Humboldt University of Berlin and Max Planck Institute for 
Comparative and International Private Law in Hamburg. 

1   Steffek F., Unberath H. (eds.), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and 
Access to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 17. 

2   Nolan-Haley J.M., Informed Consent in Mediation: A Guiding Principle for Truly Educated Decisionmaking, 74 
Notre Dame L. Rev., 775, №.12, 1999, 778, <http://ir.lawnet.fordham.edu/ cgi/viewcontent. cgi?article=1273 & 

context=faculty_scholarship>; Woo M.Y.K., Collagher M.E., Chinese Justice Civil Dispute Resolution in Con-

temporary China, Cambridge University Press, United States of America, 2011, 38. 
3   Chinese Civil Procedure Law, Art. 9, <http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content_ 1383880. htm>; 

Woo M.Y.K., Callagher M.E., Civil Procedure Law of the People's Republic of China, 1991, 38; People’s Mediation 
Law of the People’s Republic of China, promulgated in 2010, active in 2011, Art. 3 (2), <http:// www.cspil. 
org/Uploadfiles/attachment/Laws%20and%20Regulations/[en]guojifalvwenjian/PeoplesMediationLawofthePeoplesRep
ublicofChina.pdf>; Trevor M.B., Palo G., EU Mediation Law and Practice, Oxford University Press, 2012, 183; Draft 
General Scheme of Mediation Bill 2012, Ireland, Head 2, <http://www. justice.ie/en/JELR/Med BillGSFinal.pdf/ 

Files/MedBillGSFinal.pdf>; Finland Act on Mediation in Civil Matters and Confirmation of Settlements in General 
Courts, 394/2011, Art. 23, <http://www.finlex.fi/en/laki/kaannokset/2011/en20110394.pdf>. 

4   Malta Code of Conduct for Mediators, MJCL, Art. 9, <https://mjcl.gov.mt/en/mmc/Pages/Code-of-Conduct-

Mediators.aspx>. Standards of Practice For California Mediators, Preamble, <http://www. cdrc.net/ me diator-
standards#stdspreamble>; Florida Rules for Certified and Court-Appointed Mediators, Florida Dispute Reso-
lution Center, §§10230 (c), 10.300, <http://www.mediate.com/articles/floridarules.cfm>; Standards of Conduct 
for New York State CMTY, Dispute Resolution Center, Mediators, Office of Alternative Dispute Reso-
lution&Court Improvement Programs 2009, §4 Cmt, <https://www. nycourts.gov/ ip/adr/ Publications/ Info_ 
for_Programs/Standards_of_Conduct.pdf>; Core Standards of Mediation Practice, §III (Oregon Mediation As-
sociation, 2005), <http://www.omediate.org/docs/2005CoreStandardsFinalP.pdf>; Virginia Standards, Virginia 
Standards of Ethics and Professional Responsibility for Certified Mediators, §§K.1. K.4, 2011, 7-8, <http:// 
www.courts. state.va.us/courtadmin/aoc/djs/programs/drs/ mediation/soe.pdf>; Model Standards of Conduct for 
Mediators, AAA, ABA, ACR, 1994, Revised 2005, §VI, <http:// www.americanbar.org/content/dam/aba/ mig-
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According to Ethical Codes of mediation fairness is related to mediation process,6 which should be 
implemented by provider organization,7 according to the principles of mediator’s diligence,8 due pridence,9 
impartiality,10 unacceptability of conflict of interests,11 voluntary,12 conscious,13 fair14 and equal partici-
pation of parties,15 opportunity of participation16 of parties and realization of the right17 of their self-deter-
mination.18 This is how laws of certain countries view mediators’ role, i.e.that they assist parties to achieve 
fair settlement.19 

Fairness implies that on the basis of knowledge of main principles of mediation,20 understanding 
actual significant circumstances,21 analyzing agreement terms and conditions22 and informed concent23 par-

                                                                                                                                                         
rated/2011_build/dispute_resolution/model_standards_conduct_april2007.authcheckdam.pdf>;Georgia Ethical 
Standards for Mediators, §IV. A, Georgia Commission on Dispute Resolution 2012, <http://godr.org/sites/de-

fault/files/Godr/mediator_ethics_information/APPENDIX%20C%2C%20CHAP%201%2C%206-18-2013. pdf>,  

Compare: Code of Conduct for Mediators, ADR Institute of Canada, 2011.  
5   Code of Conduct for Mediators, ADR Institute of Canada, 2011, <http://adric.ca/pdf/ADRMEDIATIONRU-

LES2014.pdf>; Ethical Guidelines for Mediators, Law Council of Australia, 2002, <http://epublications. bond. 

edu.au/cgi/viewcontent.cgi?article=1166&context=adr>. 
6   Ethical Standards for Mediators, Georgia Commission on Dispute Resolution, §IV, <http://godr.org/ sites/ 

default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-2013. pdf>. 
7   Trevor M.B., Palo G., EU Mediation Law and Practice, Oxford University Press, 2012, 93. 
8   Ethical Standards for Mediators, Georgia Commission on Dispute Resolution, §V, <http:// godr.org/ sites/ 

default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-2013.pdf>. 
9   Hopt K.J., Steffek F., Mediation: Principles and Regulation in Comparative Perspective, Oxford University Press, 

Oxford, 2013, 74. 
10   Draft General Scheme of Mediation Bill 2012, Ireland, Head 2, <http://www.justice.ie/en/JELR/MedBillGS Fi-

nal.pdf/Files/MedBillGSFinal.pdf>; Austrian Mediation Act, June 6, 2003, Art. 16(2), <http://bgarf.ru/ science/ 
baltic-center-of-mediation-and-conflictology/publikacii/avstriya.pdf>; Bulgaria Mediation Act, (promulgated 2004, 
amended 2011) Art. 9 (1), <http://www.pamb. info/index.php?option=com_content&view=article& id= 112% 
3Amediation-act&catid=30%3Aactsformediation&Itemid=74&lang=bg>; Core Standards of Mediation Practice, §III 
(Oregon Mediation Association, 2005), <http://www. omediate.org/docs/2005Core Standards FinalP.pdf>.  

11   Standards of Conduct for New York State CMTY. Dispute Resolution CTR. Mediators, Office of Alt. Dispute 
Resolution & Court Improvement Programs 2009, §III. B, <http://www.courts. state.ny.us/ip/adr/Publica-
tions/Info_for_Programs/Standards_of_Conduct.pdf>. 

12   Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 5, <http://www.pamb. info/index. php? 
option=com_content&view=article&id=112%3Amediation-act&catid=30%3 Aactsformediation& Itemid=74& 
lang=bg>; Chinese Civil Procedure Law, Art. 9, miTiTebulia: Woo M.Y.K., Callagher M.E., Civil Procedure 
Law of the People's Republic of China, 1991, 38. 

13   Family Mediation Canada Members Code of Professional Conduct, Art. 9.2, 9.3, <http://fmc. ca/sites/ 

default/files/sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>. 
14   German Mediation Act, 21 July, 2012, §2 (3), <https://www.gesetze-im-internet.de/englisch_ media tionsg/ 

englisch_mediationsg.html>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd 

ed., C.H. Beck, München, 2016, 202. 
15   Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 5, <http://www.pamb.info/ index.php?op-

tion=com_content&view=article&id=112%3Amediation-act&catid=30%3Aactsformediation&Itemid=74& lang=bg>. 
16   Malta Code of Conduct for Mediators, MJCL, Art. 9, <https://mjcl.gov.mt/en/mmc/Pages/Code-of-Conduct-

Mediators.aspx>. 
17   Georgia Ethical Standards for Mediators, Georgia Commission on Dispute Resolution 2012, Introduction, 

<http://godr.org/sites/default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%
206-18-2013.pdf>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd ed., C.H. 

Beck, München, 2016, 207. 
18   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 285. 
19   Malta Mediation Act, MJCL, 2004, Art. 26 (1), <https://mjcl.gov.mt/en/mmc/Documents/Chapter_474t.pdf >; 

Royal Decree Law 5/2012, of March 5, on Mediation in Civil and Commercial Matters, Statement of Reasons 

I, miTiTebulia: Trevor M.B., Palo G., EU Mediation Law and Practice, Oxford University Press, 2012, 560. 
20   German Mediation Act, 21 July, 2012, §2 (2), <https://www.gesetze-im-internet.de/englisch_mediationsg/en-

glisch_mediationsg.html>. 
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ties make non-coercive,24 voluntary25 decision, realizing26 anticipated outcomes27 or, if they wish so, can 
stop28 mediation at any moment.29 Fairness of the process is also ensured, unless participation in the pro-
cess does not serve to gaining unfair advantage30 and it is not based on manipulative and intimidating 
methods of negotiation.31  

The present article aims at studying fairness of settlement of mediation, as ethical and normative 
category on the basis of analysis of mediation acts and Ethical Codes of EU countries and USA. The study 
will attempt to develop specifications for the purpose of approximation of domestic legislation with EU law 
at the stage of formation of legal basis and ethical regulations of mediation in Georgia.  

                                                                                                                                                         
21   German Mediation Act, 21 July, 2012, §2 (6), <https://www.gesetze-im-internet.de/englisch_ mediationsg/ 

englisch_mediationsg. html>; Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 13 (1),  
  <http://www.pamb.info/index.php?option=com_content&view=article&id=112%3Amediation-act&catid=30% 

3Aactsformediation&Itemid=74&lang=bg>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in 

Germany, München, 2nd ed., C.H. Beck, 2016, 202. 
22   Georgia Ethical Standards for Mediators, Georgia Commission on Dispute Resolution 2012, §IV. A, <http:// godr. 

org/sites/default/files/Godr/supreme_court_adr_rules/APPENDIX%20C%2C%20CHAP%201%2C%206-18-
2013.pdf>; German Mediation Act, 21 July, 2012, § 2 (6), <https://www.gesetze-im-internet.de/ englisch_ me-

diationsg/englisch_mediationsg.html>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Ger-

many, 2nd ed., C.H. Beck, München, 2016, 202. 
23   Mediation Council of Illinois (MCI) Professional Standards of Practice for Mediators, 1999, §III. E, <http:// 

www.mediate.com/articles/illstds.cfm>. 
24   The California Rules of Court, 3.857(b), < http://www.courts.ca.gov/documents/title_3.pdf>. 
25   Family Mediation Canada Members Code of Professional Conduct, Art. 9.1. <http://fmc.ca/ sites/default/ files/ 

sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>; European Me-

diation Training for Practitioners of Justice, A Guide to European Mediation, Association of International Ar-

bitration (ed.), Antwerpen, Apeldoorn, Portland, Maklu, 2012, 143. 
26   Hopt K.J., Steffek F., Mediation: Principles and Regulation in Comparative Perspective, Oxford University Press, 

Oxford, 2013, 74. 
27   Family Mediation Canada Members Code of Professional Conduct, Art. 9.5, <http://fmc.ca/sites/ default/ files/ 

sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>; Austrian Media-

tion Act, June 6, 2003, Art. 16(2), <http://bgarf.ru/science/baltic-center-of-mediation-and-conflictology/ publika-
cii/avstriya.pdf>; Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 9 (1), <http:// www.pamb. 
info/index.php?option=com_content&view=article&id=112%3Amediation-act&catid=30% 3Aactsformediation& 
Itemid=74&lang=bg>.  

28   German Mediation Act, 21 July, 2012, §2 (5), <https://www.gesetze-im-internet.de/englisch_ mediationsg/ en-
glisch_mediationsg.html>; Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 5, <http:// www. 
pamb.info/index.php?option=com_content&view=article&id=112%3Amediation-act&catid=30% 3Aactsforme-
diation&Itemid=74&lang=bg>; Georgia Ethical Standards for Mediators, Georgia Commission on Dispute Re-
solution 2012, §V, <http://godr.org/sites/default/files/Godr/supreme_ court_adr_rules/ APPENDIX% 20C% 2C% 
20CHAP%201%2C%206-18-2013.pdf>; Steffek F., Unberath H. (eds.), Genn H., Greger R., Menkel-Meadow 
C., Regulating Dispute Resolution ADR and Access to Justice at the Crossroads, Hart Publishing, Oxford and 
Portland Oregon, 2013, 284; European Mediation Training for Practitioners of Justice, A Guide to European Me-
diation, Association of International Arbitration (ed.), Antwerpen, Apeldoorn, Portland, Maklu, 2012, 143. 

29   Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 285. 
30   Model Standards of Practice for Family and Divorce Mediation, §XI. A. 6, <https://www.afccnet.org/Portals/0/ 

PublicDocuments/CEFCP/ModelStandards Of PracticeForFamilyAndDivorceMediation.pdf> Folberg J., Milne 
A.L., Salem P., Divorce and Family Mediation, Models, Techniques and Applications, The Guilford Press, New 
York, London, 2004, 540; Waldman E., Mediation Ethics, Cases and Commentaries, Jossey-Bass, A Wiley 
Imprint, United States of America, 2011, 13. 

31   Family Mediation Canada Members Code of Professional Conduct, Art. 9.4, <http://fmc.ca/sites/default/files/ 
sites/all/themes/fmc/images-user/Members%20Code%20of%20Professional%20Conduct_0.pdf>.  
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2. Fair Settlement of Mediation, as a Result of Fair Process  

Definition of fair outcome of mediation is not provided in most of the Codes of Conduct for Me-
diators of foreign countries, therefore the above is possible through doctrinal analysis of mediation process 
and consequent settlement.32 

According to Ethical Standards of Conduct for Mediators’ of Georgia State (US)33 neutral third party 
is a garantor of fair process of mediaiton and34 he / he is also responsible for ensuring fair outcome.35  

Fairness in the process of mediation is infringed if settlement is substantially and fundamentally 
unjust,36 illegitimate,37 unenforceable,38 if parties have not realized the content of settlement, as well as 
possible impact of outcome of settlement on them 39 and / or third parties.40 41 

Settlement is fair in case: a) Is at least acceptable or just for parties of settlement; b) Restores har-
mony or balance of interests between participants of mediaiton; c) Increases opportunities for mutual un-
derstanding and better relations; d) Approximates to the boundary, which is viewed by parties as adequate 
compensation for their damage; e) Saves money and time on both individual and institutional level; f) 
Reduces stress and irritation; g) improves communication between members of society (in neighborhood, 
business environment, employment field, etc.); h) Creates social precedents for better regulation of re-
lations.42  

Contrary to the above settlement is unfair in case: a) Even if one of the parties makes involuntary 
decision; b) Fundamental interest of a party, that belief of a person shall not be denied, has not been 
realized; c) Terms and conditions agreed by parties contradict positive law; d) Terms and condition of set-
tlement substantially violate or ignore dignity of a person; e) It is not achieved in conditions of full un-
derstanding of possible alternative outcomes of the case; f) Terms of the agreement are incompatible with 
the fundamental values of an individual, recognised by broad society;43 The above mentioned features of 
the doctrine naturally cannot be comprehensive and standard of fairness should be assessed for each 
specific case through interaction of ethical principles.  

There is mutually stipulating link between mediation process and outcome. Namely, in order to 
achieve fair outcome, it is essential to ensure in the process of mediation: voluntariness, sharing mutual 
interests between parties, acknowledgement of public importance of the outcome, dignified treatment and 

                                                 
32   On the issue of fair mediation settlement see: Marlow L., Sauber S.R., Handbook of Divorce Mediation, Springer 

Science – Business Media, LLC, New York, 1990, 45-62; Dworkin J., London W., What Is a Fair Agreement?, 7 
Mediation Q. 3, 5, 1989; Hyman J.M., Love L.P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, 
9 Clinical L. Rev., 157, 2002, 186; Gibson K., Mediator Attitudes Toward Outcomes: A Philosophical View, 17 
Mediation Q. 197, 1999, 207–209; Bercovitch J., Mediation Success or Failure: A Search for the Elusive Criteria, 
7 Cardozo J. Conflict Resolution, 289, 2006, 291; Isabelle R., Gunning, Know Justice, Know Peace: Further Ref-
lections on Justice, Equality and Impartiality in Settlement Oriented and Transformative Mediations, 5 Cardozo J. 
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respect, opportunity for making informed decision by parties,44 absence of authority of making decisions by 
a mediator,45 acceptance of contradictory and opposing fundamental values.46 

From the point of view of certain group of scientists, subjective evaluation,47 perception of fairness 
by parties, is main criterion for considering the outcome of mediation to be fair.48 Supporters of this 
doctrinal perspective believe that it is liability of a mediator to analyse and consider with the parties their 
considerations regarding fairness and further to help them (parties) in the process of making decisions in 
accordance with that very notion of fairness.49 According to this attitude assessment of fairness is based on 
subjective vision of specific participants of mediation rather than objective understanding of justice by any 
person with generally recognized moral values, provided he / she were a party to this process. According to 
this approach the parties themselves judge their own fairness on the basis of right to self determination.50  

Voluntariness and authority to make an informed decision51 is indeed a fundament for right of self 
determination,52 though a settlement achieved on the basis of the above can only claim to be fair in case an 
agreement is concluded in compliance with normative requirements of the Code of Ethics53 and at the same 
time it is compatible with interests of the third party, not participating in the mediation.  

According to equally popular point of view, reflected in scientific literature, illegitimate settlement 
cannot be fair, since through such settlement parties to the mediation put themselves in advantageous 
position compared with law abiding citizens.54 If mediation becomes a privilege – means to avoid the law 
“unlike other citizens”, naturally this will result in establishment of illegitimate practice.55 In this case com-
pliance with the rules which are compulsory for the whole society, in addition to realization of right of self 
determination of parties, so called “individual justice”56 “coming from the bottom (parties)”57 is also de-
terminant of fairness. Through the Codes of Ethics legal and moral norms are being incorported in 
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mediation and illegitimate settlement will not be considered fair even in the case it is achieved on the basis 
of the right of self determiantion of parties and it is acceptable for them.58  

 

3. Unfair Settlement – Threat of Discreditation of Mediation Institution and Source of 
Infringement of Public Interest  

Successful operation of legal institutions shall be based on certain fundamental rules, which ensure 
viability of these institutions.59 

Since mediation is mainly voluntary institution, its coexistence with other mechanisms of dispute 
resolution shall be stipulated by the very essence of this institution itself, rather than coercive means of a 
state. Even compulsory mediation cannot be fully retained by the state, unless need and necessity of exis-
tence of this institution is not proved to the society by its benefits.  

Even in case of compulsory mediation parties engage in negotiations on the voluntary basis. Since 
there is no obligation to achieve a settlement,60 they are free to stop the process and refuse to further use 
mediation. It is unacceptable to coerce parties and restrict their freedom, but as soon as they choose me-
diation as a means for settling their differences, they are not entitled to make a decision which can damage 
the very institution of mediation.  

Unacceptance of unfair outcome is a normative rule of mediation, the whole public, and specifically 
mediation professional society, which is interested for the mediation to remain high-demand means for dis-
pute resolution, are beneficiaries of this institution.61 

Mediaiton institution is supported by the state policy and its successful operation is reflection of 
public interests in united system of mechanisms of dispute resolution. Mediation is an important mecha-
nism for ensuring social stability and apolitical means for implementation of state policy.62 The outcome is 
also a basis for considering it a public interest: Mediation settlement better reflectis interests of parties and 
therefore it is more subject to voluntary enforcement. In addition to satisfying interests of parties mediation 
also saves court expenses and reduces its work load.63 Mediation is capable of transforming not just a 
person, but whole society.64 With the help of mediator, mediation can turn the world into such a place 
where public can enjoy better life.65  

Mediation settlement, which discredits mediation institution, at the same infringes significant public 
interest. Unfair settltment may cause loss of trust and credibility on behalf of the public in mediation insti-
tution.  

Introductory clause of Standards of Professional Conduct for Mediators of North Carolina underlines 
that ethical standards aim at establishing and strengthening trust of society in mediation… Mediation 
should be based on public recognition and trust.66 In Poland ADR Civil Council for reforming mediation 
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legislation determined basics necessary to increase public trust in mediation: professionalism of mediators 
and high requirements for their accrediation,67 increasing state funding and free of charge mediation 
services for low income persons.68 Introductory clause of Standards of Professional Conduct for Mediators 
of California also mentions that success of mediation institution requires trust of broad society in fairness 
and ethical integrity of mediation process.69  

In legal doctrine there is differentiation between personal trust of parties and that of the public. In 
order to gain public trust a mediator needs to adequately inform the public about his / her qualification, 
practice, membership in mediation associations.70 Any action, which infringes public trust in mediation 
institution, is considered to be unfair from normative point of view.71 

 

4. Professional Role of a Mediator – Protecting Ethical Integrity of Mediation Institution 

Any professional role - that of a phisician, a lawyer, a parent or a teacher has relevant liabilities and 
moral duty of a professional is to meet these liabilities.72 Certain moral obligations acquire special impor-
tance in case of specific professional roles.  

Professional rights contain collateral responsibiity for taking moral decisions.73 Each profession 
implies moral obligations of various content, but their representatives are united by equal responsibility – to 
be focused on achieving a result, justified from moral point of view.74  

Representatives of any profession need first of all to protect and take care of ethical integrity of their 
professional field, to fully comply with the rules, which their profession is actually based on. Strengthening 
of ethical norms indicates that certain domain has been established as a relevant profession.“75 Mediators 
who have undergone certain accreditation training and carry out mediation activities, are considered to be 
implementers of mediaiton practice and they are united by definite professional role, ethical rights and 
liabilities and standards of professional responsibility. According to these ethical standards mediators bear 
certain liabilities towards parties, persons, not being participants of the mediation, society, courts,76 as well 
as towards their own profession.77  

From the moment of taking the role of a mediator, a person shares responsibility and obligation, to 
protect mediation institution from possible damage. Therefore such moral obligation exists regardless of 
the fact, whether it is emphasized in the Code of Ethics of mediation.78  

A person relates his / her professional activity to mediation on the voluntary basis and thus acquires 

certain social status, recognition, self-satisfaction, opportunities and priviledges.79 With the permission of 

the society and the state, mediators carry out important social function, which give them the authority to 
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exercise impact of the public. Though this kind of social impact also implies collateral rights and liabilities 

in relation to public.80 Decisions of mediators influence lives of people and capability to have impact on 

others creates moral responsibility.81 A mediator is banned from implementing an illegal, amoral, dishonest 

action and supporting such action.82  

Florida rules on certified and court mediators emphasize liability of a mediator to protect and take 

care of quality of the profession.83 According to Model standards of Conduct for Mediators84 a mediator 

should act in such a way to facilitate advancement of mediation practice.85 Liability of a mediator to retain 

public trust in the profession is emphasized in Carolina Professional Standards for Mediators,86 Basic Stan-

dards for Mediation Practice of Oregon,87 Alabama Code88 etc. 

California Standards for Mediators’ Practice emphasize liabilities of a mediator to carry out 

mediation in accordance with high ethical standards, so that it can develop credibility towards this 

profession and estabilsh trust in competence and honesty of the above impartial third persons. 89 According 

to Florida rules, application of mediation by the society, increasing awareness and satisfaction by mediation 

can be achieved provided mediators apply high ethical standards.90  

 A mediator who does not care for public opinion, does not comply with rules established for 

representatives of the profession,undermines his / her collegues’ reputation and the very iinstitution of mediation.  

California court rules define that a mediator should carry out the mediation process in such a manner, 

that has positive impact on public trust in fairness of the process and ethical integrity.91  

 

5. Interaction of Principles of Self Determination of Parties and Fairness of Settlement  

Fundamental rule of self determination of parties should be defined in relation to the principle of 
fairness and legitimacy of settlement. In such a case it is essential to find the right balance between indi-
vidual interests of parties and that of the public, which is not possible to be achieved on the basis of simple 
mathematical algorithm, but rather requires reasonable and substantiated judgment.92 
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Namely, if parents within the confines of medition negotiate with a doctor to have their under age 
child undergo illegal genital manipulations, such agreement can definitely not be fair. It is an arguable 
matter whether an under-age child could fully realize the goal to be achieved through the result of me-
diation even if being engaged in the mediation process. Informed consent of a child is not sufficient for fair 
assessment of the outcome of mediation – full realization of the right of self determination cannot justify 
acceptability of illegitimate and amoral settlement.93 In this case requirement of legitimacy of outcome of 
mediation supersedes the right of parties for self determination.94 Therefore scope of the right of parties for 
self determination and confines of authority for decision making may be reduced by normative rule of 
inadmissibility of unfair outcome of mediation.  

According to rules of Professional Conduct for Labor Mediators, mediators should realize that their 
rights and liabilities are related to the whole society.95 Mediators bear obligation towards children of di-
vorce mediation parties,96 towards victims of violence threats97 or towards those who can incur significant 
damage.98 Actually mediation result may have direct impact on broad circle of nonparticipant persons – 
consumers, employees, neighbors, family members etc. Realization of interests of parties is only acceptable 
on the basis of their right for self determination to the extent, to which interests of third parties are not 
encroached.  

 

6. Illegitimate Settlement as Unfair Outcome of Mediation 

In legal doctrine legitimacy of mediation settlement and its compliance with public policy99 are 
viewed as frequently mutually engaging requirements of equal importance and preconditions for validity of 
the agreement. Mediation settlement is illegitimate in case its provisions contradict fundamental principles 
of legal system, public order, impertive requirements of the law.100 Similarly, according to the mediation 
law of Rumania, mediation settlement can not include conditions which oppose to the law or public 
order.101  

Scientific literature emphasizes that mediation settlement should be taken with care since there is 
very fine line between legitimacy and illegitimacy.102 

Mediation law of Bulgaria makes a mediator responsible for carrying out activites in accordance 
with the law, honesty, high moral priciples, ethical and procedural rules of conduct for mediators.103 
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Frequently the principle of the rule of law104 is integrated in mediaiton rules by Codes of Ethics of me-
diation. E.g. according to the rules of Florida on certified and court mediation a mediator should abide by 
any acts, local court rules and administrative ordinances, related to mediation practice.105 

According to the Code of Conduct for Mediators of Ireland,106 impartial third party cannot be a party 
to the settlement which is illegitimate or unenforceable.  

Liability of a mediator towards the society becomes effective when a party applies mediation for 
future illegitimate activity,107 a mediator advertises his activities,108 and when there is basis for information 
disclosure, provided by the law.109 Therefore a rule banning illegitimate outcome of mediation serves to 
protect mediation institution and consequently, to realize public interest.110 

In case a mediator is entitled by the law to stop mediation, he/she should definitely do so in order to 
prevent illegitimate outcome.111 

Legislation of majority of EU countries considers unfair mediation settlement to be basis for refusal 
to enforce mediation settlement agreement, for the reason that it (unfair settlement) is illegitimate, and it 
encroaches public and third parties’ interests.  

While approving a mediation settlement agreement, judges are often led by a criterion of protection 
of public interest and are authorised to refuse to issue enforcement order for the reason that the settlement 
is illegitimate112 and it encroaches public interest.113 According to the Civil Code of Belgium the Court will 
not enforce mediaiton settlement which conflicts with public interests or interests of minors.114 Mediation 
law of Finland considers an illegitimate, fundamentally unfair settlement or a settlement contradicting third 
parties’ interest as a normative basis for refusal to enforce settlement.115 

Since mediation outcome is formulated as an agreement, according to Contract Law a settlement, 
which violates principles of equality and fairness116 is not subject to enforcement.117  
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Thus, illegitimate and amoral settlement damages society, contradicts public interest and therefore 
such outcome of mediation is not enforceable.118 It is possible that illegitimate settlement does not encroach 
public trust in mediation institution, but is still should be banned based on mediation goals.  

 

7. Responsibility of a Mediator for Mediation Outcome 

In order to determine responsibility, which a mediator might bear in relation to mediation outcome , 
we need to take into consideration what measures he / she is obliged to take in order to prevent illegitimate 
outcome of mediation. Therefore responsibility of a mediator can be analyzed on the basis of leverages, 
which are provided to him / her on the basis of law or ethical norms for avoiding an illegitimate outcome.  

A mediator shall warn parties about probable impact which the settlement might have on non – 
participant third parties,119 also a mediator shall advise them about problems that may arise in case effi-
ciency of mediation settlement depends on the will of outsiders.  

A mediator is liable to avoid achieving a settlement, to which a party agrees without realization of right of 
self determination.120 Namely when a party takes involuntary, uninformed or coercive decision or when a party 
is in weak position, incapable situation while coming to a settlement with another party.121 According to New 
York standards, in case there is disbalance of forces between parties, as a result of which one or both parties are 
incapable to realize their right of self determination, a mediator should postpone a session, withdraw from the 
process, stop mediation or undergo consultations with mediation centre employees.122 

Mediators’ Standards of Texas provide that it is liability of a neutral third party to postpone me-
diation, when a party is deprived of a possibility to ensure conscious participation in the process.123 Stan-
dards of Virginia reflect liability of a mediator to withdraw from the process when one of the parties can 
not comprehend terms and conditions of mediation settlement.124 

California court rules provide that a mediator shall facilitate participation of parties in the process on 
the basis of voluntariness and right of self determination.125 A mediator shall not allow a settlement which 
is illegitimate or threatens integrity of mediaiton institution.This may imply unacceptability of such actions, 
which result into losing public trust and credibility in mediation institution and undermining ethical 
integrity of the institution.  

 

8. Stopping the Process - Discretionary Right or Liability?  

Certain Codes of Ethics for mediation and legal acts126 state, that in case parties make an illegitimate, 
amoral decision, the settlement will be unenforceable and a mediator shall either stop mediation, or refuse 

                                                                                                                                                         
Mediation Outcome, ELaw Journal: Murdoch University Electronic Journal of Law, 17(2) 2010, 13-22, 
<file:///C:/Users/user/Desktop/curret%20research/62-260-1-PB%20enforceability.pdf>. 

117  Stulberg J.B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict Resolution, 2005, 242. 
118  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 333. 
119  Finland Act on Mediation in Civil Matters and Confirmation of Settlements in General Courts, 394/2011, Art. 23, 

<http://www.finlex.fi/en/laki/kaannokset/2011/en20110394.pdf>. See alsoEsplugues C., Louis M., New Develop-
ments in Civil and Commercial Mediation, Global Comparative Perspectives, Ius Comparatum, Springer 
International Publishing Switzerland, 2015, 286. 

120  Stulberg J.B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict Resolution, 2005, 242-243. 
121  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 336. 
122  Standards of Conduct for New York State CMTY. Dispute Resolution CTR. Mediators, Office of Alt. Dispute 

Resolution&Court Improvement Programs 2009, §I cmt. 4, <http://www.courts.state.ny.us/ip/adr/Publications/ 
Info_for_Programs/Standards_of_Conduct.pdf>. 

123  Texas Ethical Guidelines for Mediators, §13, Advisory Committee on Court-Annexed Mediations 2005, <http:// 
www.txcourts.gov/All_Archived_Documents/SupremeCourt/AdministrativeOrders/miscdocket/05/05910700.pdf>. 

124  Virginia Standards of Ethics and Professional Responsibility for Certified Mediators, 2011, §I.3, <http://www. 
courts.state.va.us/courtadmin/aoc/djs/programs/drs/mediation/soe.pdf> 

125  The California Rules of Court, §3.853 (a), <http://www.courts.ca.gov/documents/title_3.pdf>. 
126  Law of Lithuania on Conciliatory Mediation in Civil Disputes, 2008, Art. 5 (4). 
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to participate.127 In case a mediator or outsiders to the mediation consider, or would have considered in 
certain circumstances that mediation settlement is illegitimate, or is substantially uneven for parties, is ba-
sed on wrong information, he/she has to advise the parties about the above problem, guide their efforts, so 
that they can change their offers or make new ones. If, despite many attempts, an impartial third party is not 
able to ensure fairness of the process, he / she is entitled to withdraw from the process or stop it.128 Neb-
raska guidelines define that a mediator shall consciously and deliberately not allow making an illegitimate 
decision.129 

 A mediator can refuse to draw up a settlement agreement or sign it if it is fundamentally unfair130 for 
one of the parties,131 is unfriendly,132 or its content will not be recognized and supported by the public.133 If 
in such a case a mediator does not attempt to avoid plainly unfair outcome,134 and later illegitimacy of 
mediation becomes clear, it will significantly undermine mediation institution.135 

According to individual Codes of Ethics136 a mediator has discretion to decide whether to refuse 
participation or to stay in a specific process. E.g. Canada Family Mediation Code137 states, that a mediator 
is not entitled to withdraw from the process without a valid excuse and relevant notification made to the 
parties.138 He / she is entitled to stop mediation process if he / she believes that with high probability de-
cision will be made without meeting139 the principle of autonomy140 or it will be illegitimate.141 It seems 
that the above provision is facultative, but it should be defined in relation with another provision of the 
same Code, which says, that a mediator shall suspend or stop the mediation process, if it can no longer be 
beneficial.142 It is difficult to define what is meant here – benefit acceptable for parties, or generally, com-
mon good. Though on the basis of systemic analysis of the above provision it may be said that an ille-

                                                 
127  Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 317.  
128  Cooley J.W., A Classical Approach to Mediation – Part I: Classical Rhetoric and The Art of Persuasion in Media-

tion, 19 Dayton L. Rev., 83, 1993, 130. 
129  Manual of Standards and Ethics for ODR- Approved Mediation Center Mediators, Directors and Staff, § III. E. 3, 

Nebraska Office of Dispute Resolution, <www.supremecourt.ne.gov/5553/statutes-rules-policies-and-standards>.  
130  Jams Mediators Ethics Guidelines, §VII, 2013, <http://www.jamsadr.com/mediators-ethics/>; Waldman E., Me-

diation Ethics, Cases and Commentaries, Jossey-Bass, A Wiley Imprint, United States of America, 2011, 394.  
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godr. org/sites/default/files/Godr/mediator_ethics_information/ APPENDIX%20C%2C%20CHAP% 201% 2C% 
206-18-2013.pdf >. 

132  German Mediation Act, 21 July, 2012, §2 (5), <https://www.gesetze-im-internet.de/englisch_mediationsg/ en-
glisch_mediationsg.html>; Rützel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd ed., 
C.H. Beck, München, 2016, 206. 

133  Gibson K., Mediator Attitudes Toward Outcomes: A Philosophical View, 17 Mediation Q., 197, 1999, 209. 
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for Family and Divorce Mediation, §XI. A. 4, <https://www.afccnet.org/Portals/0/ PublicDocuments/CEFCP/Mo-
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gitimate decision may not be viewed as providing well-being, which could be supported by Code of Ethics 
of mediation as a beneficial outcome of mediation.  

Florida rules for Certified and Court Mediators oblige a mediator to timely stop the mediation 
process which is led by parties towards illegitimate outcome.143 

Virginia Standards of Ethics and Professional responsibility define for mediators: a mediator shall 
stop mediation if he / she believes that fairness of the process is being encroached. The above may happen 
because of incapability or lack of will of a party to be actively involved in the process, fundamental 
inequality of participation in the negotiation process or uneven capacities of parties, unfairness, caused by 
withholding information, fraud on behalf of one of the parties or if there is legal commitment of a mediator 
to disclose confidential information.144 

According to Model Standards of Conduct for Mediators145 in case conflict of interests of a mediator 
may reasonably encroach ethical integrity of mediation, fairness of the process, it is desirable that a 
mediator stops the process or refuses to participate in it, despite of interest expressed by parties and their 
agreement regarding participation of the mediator.146 In this case interest to protect public trust in 
mediation supersedes the right of self determination of parties.  

If a mediator does not avoid a settlement to be made on the basis of coercion, deceit or principles of 
dishonest negotiation, this will undermine mediation institution but in addition it will be considered a 
failure of a mediator to meet his / her liabilities in relation to parties.147  

Liability of a mediator in relation to society is to protect public interest from possible damage, which 
concurrently implies meeting his /sher liabilities in relatin to the profession – avoiding ethical discreditation 
of mediation activity.148  

Commitment of a mediator towards the profession reflects public opinion, – what the attitude of the 
society is and how it assesses mediation outcome. Public interest is abstraction of views and beliefs of 
individuals about pros and cons of certain events.149 In this context a mediator is obliged to avoid such 
actions which might cause loss of trust of the society in mediation institution. A mediator’s liability 
towards society is not limited to forming positive public opinion in relation of mediaiton. It also implies 
protection of public interest on behalf of a mediator. It is exactly within the confines of commitments in 
relation to the society, that a mediator is obliged not to allow illegitimate settlement to be made even if loss 
of public trust in mediation institution is not expected at all, since based on the confidentiality of 
information, the public will know nothing about illegitimacy of a settlement.150 Since mediation settlement 
is achieved in compliance with confidentiality principle, behind closed doors, it is natural that threat of 
encroachment of pubic interest is increased.151 In this case a madiator’s commitment not to allow making 
an illegitimate settlement increases proportionally with this threat. This obligation is still in force based on 
importance to protect public interest.152  

Providing just the right for stopping the process to a mediator might become a source for non- 
homogenouos practice. In addition, in case parties make an illegitimate decision, which the court might in 
future refuse to enforce, parties may rise a reasonable right to claim indemnity in relation to a mediator, 
which might have had an interest to prolong the process in order to receive additional fee. A mediator may 
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be considered to have failed to meet the liability of efficient use and expenditure of parties’ and state 
resources, along with the principle of legitimacy of mediation.  

It would be appropriate that future mediation legislation and Codes of Ethics of Georgia clearly 
emphasize stringent liability of a mediator and binding conduct rule in case of anticipated threat of making 
an unfair decision.  

 

9. Conclusion  

On the basis of survey of Codes of Ethics and legal acts it may be said, that from normative point of 
view a fair mediation settlement shall meet the following criteria: a). it should be made on the basis of self 
determination of parties; b). It should not undermine mediation institution by reducing public trust and 
credibility in it; c). it should not be illegitimate, or supporting illegitimate activitiess;153 and d). it should 
not be amoral.  

The principle of legitimacy of mediation,154 as normative and doctrinal category, does not only 
require that mediation process is led in accordance with set procedures, but also implies legitimacy of 
content of a settlement achieved. Strict and direct interpretation of the above implies precise compliance 
with normative requirements of the law.  

According to more popular interpretation, the principle of compliance of mediation implies, that a 
settlement shall not violate imperative norms of the law, shall not encroach state, public and third parties’ 
interests. Full compliance and identity with norms of the law is not necessary.155 The principle of legiti-
macy of mediation, as process, based on interests, requires exactly the above interpretation, which is recog-
nized in international practice. Considering that mediation targets to achieve mutually beneficial outcome 
through settlement between parties, rather than just relevant distribution of rights and liabilities in accor-
dance with the law, it is reasonable to allow insignificant deviation on behalf of parties156 within confines, 
prudently defined by notion of fairness, third parties’ and generally, public interests, state policy and moral 
principles.  

In addition, any settlement of mediation, an action, damaging mediation institution, is illegitimate 
and amoral and should be considered unfair from normative point of view,157 since it encroaches standards, 
set by the law and Codes of Ethics, moral norms, existing in relation to the profession and society.  

It would be appropriate that conceptual findings presented on the basis of the study are adequately 
reflected in future Mediation Law and Codes of Ethics of Georgia, for retaining ethical integrity of 
mediation institution and advancement of fair practice.  
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Rescuing Arbitration in the Developing World:                                                  
The Extraordinary Case of Georgia1 

The country of Georgia has a long and interesting history with arbitration. From “telephone 
justice” to the criminal underworld to legitimacy, Georgian arbitration has survived many 
iterations. Now, as Georgia begins the EU accession process, it has a new arbitration law that 
incorporates international norms. This article analyzes the law, explores how arbitration has 
been implemented thus far, and discusses some of the challenges that remain. Drawing on his 
U.S. practice experience in arbitration and his work managing legal reform programs in 
Georgia and other countries, the author recommends some important changes to Georgia’s 
new arbitration regime.A particular area of concern is the use of mandatory consumer arbit-
ration in firms’ standard form contracts. With some adjustments, arbitration in Georgia can 
become a model for other developing countries, balancing the commercial needs of firms with 
the justice and social needs of Georgian society. The author concludes that with his 
recommendations, other developing countries can learn from this experience and use 
arbitration to promote efficiency and investment, while safeguarding individuals’ rights.  
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I. Introduction 

Arbitration has played an important role in dispute resolution in many countries. While it has a long 
history,2 it only recently re-emerged in the 20th century as an essential mechanism for modern economies. 
Most legal professionals in the developed world are aware of its myriad advantages: lower costs, faster 
resolution, decisional finality, international enforcement, privacy, procedural flexibility, informality, and 
expert, impartial, party-chosen neutrals. Although arbitration is now ubiquitous in the developed world,3 
many underdeveloped countries are just beginning to incorporate arbitration into their dispute resolution 
regimes.4 If implemented well, arbitration can help reduce court caseloads,5 increase foreign investment6 
and foreign aid7 in the host country, and promote general economic development.8  
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Although much has been written about ADR in the developing world, there is a relative dearth of 

academic literature on the implementation of arbitration specifically.9 It is worth exploring whether arbitration is 

a useful tool for economic and social development or an unwelcome Western transplant that international players 

have imposed.10 This article seeks to contribute to the discussion by focusing on an interesting developing world 

case study: arbitration in Georgia. Georgia is a post-communist, post-war country that has undertaken extensive 

structural reforms and is now on the doorstep of European Union membership.  

Section One provides a brief historical summary. Section Two discusses the country’s colorful yet 
regrettable history of dispute resolution. It explores the effects of almost 200 years of Russian and Soviet 
domination on the development of arbitration in Georgia. Section Three reviews in detail the new Georgian 
Arbitration Law that came into effect in 2010 and its implementation thus far. It is based on the United 
Nations Commission on International Trade Law (UNCITRAL) Model Law.11 While not without flaws, it 
delivers significant improvements over Georgia’s earlier arbitration efforts. Section Four discusses re-
commendations for improving the law, focusing on statutory revisions and clarifications. Section Five 
addresses the most significant shortcomings of the arbitration regime–the use of mandatory consumer 

                                                                                                                                                         
5   See Kiarie Njoroge, Judiciary Moves to Cut Case Backlog Through Arbitrators, Bus. Daily (July 28, 2014, 7:48 
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standardmedia.co.ke/article/2000136635/arbitration-centre-in-nairobi-to-reduce-case-backlog? articleID= 200013-
6635&story_title=arbitration-centre-in-nairobi-to-reduce-case-backlog&pageNo=1.  
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arbitration. The article proffers a comprehensive set of recommendations to address these shortcomings. 
The article concludes in Section Six that it is not too late for arbitration to have a positive impact in 
Georgia. It can serve the needs of both businesses and consumers, as long as the political will exists to un-
dertake reforms. Although these conclusions are country-specific, Georgia’s experience and this analysis 
will hopefully provide some lessons for other developing countries.  

 

II. Background and Historical Context 

Georgia is a small country, roughly the size of South Carolina. It is located at important historical 
crossroads between Europe, Asia, and the Middle East. It is one of several countries located in the region 
known as the Caucasus. It lies on the eastern edge of the Black Sea, separating Russia from the Middle 
East. Georgia has nearly 5,000,000 people.12 Its larger neighbors–Turkey and Iran/Persia to the south and 
Russia to the north–have long shaped its culture and history. 

Periods of unity and break up have marked Georgian history.13 In the tenth century, King Bagrat III 
united several principalities, and created the modern Georgian state, conquering territory and bringing 
wealth and power.14 This lasted for a few hundred years before a Mongol invasion destroyed the empire.15 
At the beginning of the nineteenth century, the Russia annexed most Georgian lands.16 After the February 
1917 Russian Revolution, Georgia experienced a brief period of independence17 until Soviet troops invaded 
and occupied the country in 1921.18 For the next 70 years, Georgia remained a part of the Soviet Union and 
produced two important Soviet leaders, Joseph Stalin (ruled from 1924 to 1953) and Eduard Shevardnadze 
(1980s Soviet Foreign Minister, who promoted liberal policies under glasnost and perestroika).19  

In 1991, when the Soviet Union began to collapse, Georgia declared independence, leading to a pe-
riod of instability. Opposition forces deposed the first president, Zviad Gamsakhurdia, in early 1992.20 Af-
ter constitutional changes, Edward Shevardnadze was elected President. In 2003, he was overthrown in 
what came to be known as the Rose Revolution. The following elections brought Mikheil Saakashvili and 
his reform-oriented United National Movement (UNM) to power. After winning re-election in 2008, 
Saakashvili and the UNM lost the 2012 elections to the Georgia Dream coalition, which was headed by 
billionaire Bidzina Ivanishvili. This was the country’s first peaceful transfer of power. 

Throughout the post-Soviet period, Georgia suffered from instability related to the breakaway regions of 
Abkhazia and South Ossetia. The upheaval resulted in several wars,21 including most recently the August 2008 
war between Russia and Georgia, which resulted in the de facto loss of these regions.22 Both regions declared 
independence23 and currently operate as semi-autonomous states, controlled by Russia.24  

                                                 
12   Central Intelligence Agency, World Factbook: Georgia, 2014, https://www.cia.gov/library/publications/the-world-

factbook/geos/gg.html (last modified Sept. 24, 2015) [hereinafter World Factbook]. 
13   See generally Donald Rayfield, Edge of Empires: A History of Georgia (2012). 
14   Id. at 74. 
15   Rayfield, supra note 13, at 118-31. 
16   Giorgi Intskirveli, The Constitution of Independent Georgia, 22 Rev. Cent. & E. Eur. L. 1, 1 (1996). 
17   Ferdinand Feldbrugge, The Law of the Republic of Georgia, 18 Rev. Cent. & E. Eur. L. 367, 368-69 (1992) 

[hereinafter Feldbrugge, Law]. 
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Feldbrugge, The New Constitution of Georgia, 22 Rev. Cent. & E. Eur. L. 9, 9-10 (1996). 
19   Russian terms for openness and restructuring, respectively.  
20   Feldbrugge, Law, supra note 17, at 371. 
21   In South Ossetia, there were three wars, in 1991-1992, 2004 and 2008. Charles King, The Five-Day War, 87 

Foreign Aff. 4 (Nov.-Dec., 2008) http://www.foreignaffairs.com/articles/64602/charles-king/the-five-day-war. In 
Abkhazia, wars were fought in 1992-1993 and in 2008. See generally David Aphrasidze & David Siroky, Frozen 
Transitions and Unfrozen Conflicts, Or What Went Wrong in Georgia?, 5 Yale J. Int’l Aff. 121 (2010). 

22   Abkhazia Profile, BBC NEWS, http://www.bbc.com/news/world-europe-18175030 (last modified June 3, 2014); South 
Ossetia Profile, BBC NEWS, http://www.bbc.com/news/world-europe-18269210 (last modified Oct. 17, 2013). 

23   Id.; Milena Sterio, On the Right to External Self-Determination: “Selfistans,” Secession, and the Great Powers’ 
Rule, 19 Minn. J. Int’l L. 137, 167 (2010); Christopher J. Borgen, The Language of Law and the Practice of Po-
litics: Great Powers and the Rhetoric of Self-Determination in the Cases of Kosovo and South Ossetia, 10 Chi. J. 
Int’l L. 1, 5-6 (2009-10); Ronald Thomas, The Distinct Cases of Kosovo and South Ossetia: Deciding the Question 



 41

Despite this instability, Georgia made impressive progress. In the 1990s, Georgia suffered from pa-
ramilitaries, corruption, deficits and power shortages. By the Rose Revolution in 2003, even President She-
vardnadze admitted that Georgia had become a failed state.25 The economy had shrunk 67% from its 1989 level 
and industry was operating at 20% of capacity.26 Despite high levels of education, Georgia’s national income per 
capita had sunk below Swaziland’s.27 However, the Rose Revolution ushered in a period economic recovery and 
stability that has continued to the present day. President Saakashvili28 and the UNM were able to dramatically 
reduce corruption and crime.29 They streamlined government services by creating Public Service Halls in each 
community to address citizens’ needs.30 They simplified the tax regime,31 and implemented free-market re-
forms32 that helped achieve almost 7% average annual GDP growth over the following decade.33 By 2013, 
Georgia ranked 8th in the World Bank’s Doing Business rankings.34 Roughly one billion dollars in U.S. foreign 
aid assisted in this recovery.35 In 2014, Georgia completed ratification of its Association Agreement with the 
EU, effectively consolidating its democratic market orientation.36    
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Georgia has now reached an important historical milestone. It has made the philosophical decision to 
become part of a community of trading nations centered on the EU. It now must prepare for the con-
sequences. The resulting increased commercial activity, trade and investment37 will require improved dis-
pute resolution structures. Despite recent progress, the judiciary still has room for improvement.38 A survey 
of Georgian business leaders revealed that “ignorance of commercial law” and “slowness of legal pro-
cedures” are serious problems.39 As a result, only 26% of businesses are willing to take a dispute to court.40 
The general public also has low levels of trust in the courts.41 If individuals and businesses cannot use the 
courts to enforce their rights, economic and social activity will suffer.42 Given these concerns, arbitration 
may be a useful remedy. This paper will analyze the historical record, the current status and the future of 
arbitration in Georgia. 

 

III. Arbitration History                                                                                   
A. Russian/Communist Arbitration 

Arbitration is an old concept in Georgia and has been present in various forms for centuries. Tradi-
tionally, local community leaders arbitrated many disputes relating to land or family matters.43 When the 
Russian empire incorporated Georgia, arbitration was available under existing imperial laws, where the fora 
were known as Treteiskii Courts (Russian for tertiary or third-party courts).44  

After the Russian revolution, the short-lived Georgian Republic created a Wages Council that was, 
inter alia, empowered to arbitrate wage disputes.45 Around the time that the U.S.S.R. absorbed Georgia, the 
Soviets introduced two arbitration initiatives. 
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The first was the Arbitrazh Courts.46 Starting in 1928, all domestic economic activity was to take 
place in state enterprises and any resulting disputes would be resolved under this new Arbitrazh system.47 
Moreover, the Soviet Union charged the Arbitrazh with regulatory authority as well as dispute resolution.48 
Because of their state-sponsored nature and jurisdiction, they were not arbitration fora at all, but more like 
commercial courts.  

These courts developed a mixed reputation. The system was designed to serve the state first, not the 
disputants. Notably, many began to describe the Soviet system as one of “telephone justice”,49 referring to a 
judge basing decision-making on grounds external to her assessment of law and facts.50 As Solzhenitsyn 
wrote in the Gulag Archipelago, “[I]n his mind’s eye the judge can always see the shiny black visage of 
truth – the telephone in his chambers. This oracle will never fail you, as long as you do what it says”.51 
While this characterization may appear facile, telephone justice was present throughout the U.S.S.R. By the 
1980s, Izvestia, the official newspaper, openly reported telephone justice as a widespread problem.52  

For international trade disputes, the Soviets created the Foreign Trade Arbitration Commission 
(FTAC) in 1932.53 The FTAC had exclusive jurisdiction over international disputes.54 Its rules had some 
arbitration-like characteristics, such as party appointment of arbitrators, no appeals, foreign counsel, and 
wide discretion for arbitrator decision-making.55 Yet, it functioned under the control of the party system.56 
All arbitrators on the FTAC list were trusted Soviet citizens employed as civil servants by the communist 
state.57 There was no affirmative duty for prospective arbitrators to disclose circumstances that might call 
their partiality or independence into question.58 Proceedings were in Russian and the forum site was 
Moscow.59 For this and other structural reasons, there were obvious doubts as to the system’s impartiality.60 
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In Amtorg Trading Corp. v. Camden Fiber Mills, Inc.,61 a New York State Court held an arbitration agre-
ement with a Soviet firm void due to partiality concerns.62 One study analyzed published FTAC cases and 
concluded that there was statistically significant evidence of partiality in decision-making.63  

The Soviet Union was one of the first states to accede to the New York Convention.64 It was also an early 
party to the European Convention on International Commercial Arbitration (the 1961 Geneva Convention). 
However, the Soviets did not pass domestic implementing legislation until 1988. As a result, there is no 
documented case where the Soviet Union enforced a foreign arbitral award–neither before nor after 1988.65  

 

B. Private Arbitration 

The legacy of telephone justice and partiality has cast a long shadow over post-Soviet countries, 
including Georgia. The U.S. State Department reported to Congress in 1993 that telephone justice conti-
nued to exist in the Georgian judiciary.66  

In 1997, Georgia abolished its local Arbitrazh Courts67 and passed its first modern arbitration law, the 
Law on Private Arbitration (LOPA).68 LOPA authorized the creation of commercial entities69 that would provide 
dispute resolution services.70 LOPA provided for confidentiality but only among members of the arbitral 
tribunal, not parties or witnesses.71 In the interests of efficiency, LOPA attempted to mandate short decision 
periods, but the rules were so draconian that the opposite could result. The tribunal had to render an award within 
30 days of commencement of proceedings or else resign, leaving the parties to start over.72  

The most controversial aspects of the law related to recognition and enforcement. An arbitral award 
could be directly enforceable without court supervision or review.73 There was provision made for limited 
court involvement if a party wished to change the award, but the rules were not clear.74 Courts could also 
suspend awards if they found that enforcement would cause irreparable harm to a party, regardless of the 
merits.75 LOPA also suffered from significant omissions. It had no safeguards against conflicts of interest. 
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It had virtually no provisions for interim measures.76 And finally, it had no provision for international 
recognition and enforcement of foreign arbitral awards. 

As a result of these deficiencies, the implementation of LOPA was disastrous. Providers engaged in 
arbitrations even after a different provider had rendered an award to the same parties in the same dispute.77 
Another disturbing trend was the use of arbitration to purloin the property of third parties.78 The scheme worked 
as follows: two parties would fabricate a dispute over the ownership of property that was actually owned by a 
third person. The parties would engage an arbitration provider to resolve the contrived dispute. The provider 
would issue an order awarding the prevailing party the property and the Enforcement Bureau would execute that 
order, as legally mandated. The third party would then lose the property, without notice.79 The Georgian courts 
would, on occasion, have the opportunity to review a domestic arbitration award, but even this was a fraught 
process. Many criticized the procedures as too cumbersome and time consuming.80 The courts also struggled 
because the parameters of their power to change an award were unclear.81  

LOPA also lacked provisions for the enforcement of foreign arbitral awards. This led to confusion 
and inconsistency when a party attempted to enforce a foreign arbitral award in Georgia. Georgia had 
ratified the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards in 1994 
(New York Convention). But the courts tended to ignore it, relying instead upon the Minsk Convention82 or 
the Georgian Law on Private International Law (PIL)83 as authority for recognition and enforcement ru-
les.84 This was problematic because both the Minsk Convention and the PIL only regulated recognition and 
enforcement of foreign court judgments, not arbitral awards.85  

Although LOPA has been criticized,86 it should be viewed in a wider context. It was passed during a 
prolific period of law-making that aimed to replace the inherited Soviet laws, and there was not much time 
for reflection.87 As well, Georgian professionals were Soviet-trained and had no experience with private 
property88 or private dispute resolution.89 There was also a dearth of Georgian-language materials on 
arbitration and most professionals only had access to Russian resources.90 Much of the corruption can also 
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be traced to the Soviet experience. Most professionals came of age under the Soviet system where tele-
phone justice was commonplace and few countervailing norms or examples existed. 

The lack of any lawyer licensing regime or regulatory controls also contributed to the problems. In 
the 1990s, almost anyone could act as a lawyer in court.91 There was no body to control for qualifications, 
licensing or discipline.92 A formal Georgian Bar Association was not established until 2005, eight years 
after LOPA’s passage.93 Moreover, there were no models of appropriate behavior, such as lawyer or ar-
bitrator codes of ethics.  

In addition to its formal shortcomings, LOPA also made it easy for lawyers to establish arbitration 
centers, and required that they be profit-making enterprises.94 The centers competed for institutional clients 
that could insert mandatory arbitration clauses into their consumer contracts.95 This created an environment 
that was rife with conflicts. Arbitration providers had an incentive to keep their clients happy by conducting 
proceedings in a manner consistent with their clients’ interests. While not all lawyers or arbitration centers 
were unethical or incompetent, the arbitral environment was a toxic mix of opportunism, lack of education, 
absent ethical norms, and laissez faire oversight.  

 

C. Criminal Arbitration 

LOPA also had competition from unlikely quarters: the Georgian criminal underworld. In Georgia’s 

criminal arbitration system, an extensive network of neighborhood underworld members engaged in dispute 

resolution.96 These Thieves-in-Law (TIL) and their subordinates97 were respected members of Georgian 

society and were often called upon to help resolve neighborhood, family, and business disputes.98 Their 

dispute resolution services were more efficient and carried the threat of more effective enforcement 

measures than those of the courts or arbitration institutions.99 

A July 2014 decision by the European Court of Human Rights analyzed Georgia’s criminal arbitration 

history in connection with a challenge to sections of Georgia’s Criminal Code that outlawed the settlement of 

disputes using the authority of a TIL.100 The applicant had been convicted of engaging in an illegal dispute 

resolution mechanism by settling a few neighborhood disputes.101 As picayune as these matters may have been, 

they constituted criminal activity because they were evidence of the defendant’s membership in a criminal 

network, and accordingly, he was sentenced to seven years in prison.102 Upon appeal, ECHR Court upheld the 

conviction and found that Georgia’s laws prohibiting criminal dispute resolution were not in violation of the 

Convention for the Protection of Human Rights and Fundamental Freedoms.103   
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102  Id. at 2. 
103  Id. at 10-13. The Court also concluded that Georgia’s criminal arbitration was a legacy of the Soviet system. Id. at 

6-7. The TILs’ practices likely affected the way clients expected lawyers to resolve legal disputes and probably 
impacted the evolution of Georgian arbitration. 
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IV. Georgia’s New Arbitration Law 

In 2010, Georgia’s new arbitration law, the Law of Georgia on Arbitration (LoA) went into effect.104 
The Georgian LoA largely follows the UNCITRAL Model Law on International Commercial Arbitration105 
(Model Law). As a result, Georgia’s arbitration rules are, but for some interesting departures, now harmo-
nized with almost 70 nations, including important trading partners such as Turkey, Ukraine, Armenia, 
Azerbaijan, Russia and Germany.106 

The LoA provides the courts with a more useful and constructive role in the arbitration regime. For 
the first time, Georgian courts now have jurisdiction over enforcement. However, the new law limits court 
intervention in arbitration proceedings to those instances specifically prescribed in the Model Law.107 LoA 
Article 9 states that a court must terminate proceedings and refer the parties to arbitration if the case inclu-
des an arbitration agreement and a party makes a timely request.108 Judicial non-interference is an impor-
tant arbitration principle that promotes efficiency109 and the LoA strikes a reasonable balance between 
those goals and the need to prevent the kind of injustice that occurred under LOPA. The following sub-
sections review the most important parts of the new law. 

 

A. Scope 

Under the LoA, not every matter may be arbitrated. The LoA limits arbitral tribunals to hearing “property 
disputes of a private character which are based on an equal treatment of the parties and that parties [sic] are able 
to settle between themselves.”110 The Georgian Civil Code defines property as “every thing [sic], as well as any 
intangible property benefit, which may be possessed, used and disposed of by natural and legal persons.”111 The 
property requirement probably constitutes a more expansive scope than the Model Law’s requirement of 
disputes arising from a commercial relationship.112 Although the Model Law drafters mandated a wide 

                                                 
104  Law of Georgia on Arbitration [LoA], No. 13, July 2, 2009, Official Gazette of the Parliament of Georgia, [here-

inafter LoA]. According to Article 48, the law entered into effect on January 1, 2010.  
105  U.N. Comm’n on Int’l Trade L., UNCITRAL Model Law on International Commercial Arbitration with Amen-

dments as Adopted in 2006, U.N. Doc. A/40/17 (2006) [hereinafter Model Law]. All UNCITRAL documents re-
lating to the Model Law are available at http://www.uncitral.org/uncitral/en/index.html.. According to UNCIT-
RAL: the Model Law is designed to assist States in reforming and modernizing their laws on arbitral procedure so 
as to take into account the particular features and needs of international commercial arbitration . . . It reflects 
worldwide consensus on key aspects of international arbitration practice having been accepted by States of all 
regions and the different legal or economic systems of the world. Id. 

106  For the full list of countries adopting the Model Law, see UNCITRAL website, http://www.uncitral. org/ uncit-
ral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html (last modified 2015). The Explanatory Note 
to the draft LoA states that it was prepared in order to better harmonize Georgia’s arbitration laws with Europe. 
Explanatory Note to Draft of Law on Arbitration of Georgia, 1 (2009)(in Georgian, on file with author) [he-
reinafter LoA Explanatory Note]. 

107  The LoA states, “[i]n matters governed by this law, no court shall intervene in any matter except in cases ex-
pressly provided for in this law.” LoA, supra note 104, art. 6(2). 

108  Id. art. 9(1); Civ. Proc. Code of Georgia [CPC], Official Gazette of the Parliament of Georgia, No. 47-48, Dec. 31, 
1997, arts. 186(1)(d), 272(f) (Georgia)[hereinafter Georgia Civ. Proc. C.]. Arbitration occurs unless the court finds 
that the agreement is null and void. The dismissal requirement is not limited to Georgian arbitrations but rather to 
arbitration proceedings anywhere. This article was revised in 2015 to harmonize the LoA with the Model Law. 
Amendments to Law of Georgia on Arbitration, Official Gazette of the Parliament of Georgia, No. 3218, art. 1(3), 
March 26, 2015 (Georgia) [hereinafter LoA Amendments]. See also Model Law, supra note 105, art. 8(1). In or-
der to refer a case to arbitration, the original LoA provision required the commencement of arbitral proceedings, 
not the mere presence of a valid arbitration agreement. LoA, supra note 104, art. 9(1)-(2). 

109  Gary Born, The Principle of Judicial Non-Interference in International Arbitral Proceedings, 30 U. Pa. J. Int’l L. 
999, 999 (2008-2009). 

110  LoA, supra note 104, art. 1(2). 
111  Civil Code of Georgia [CC], Official Gazette of the Parliament of Georgia [OGPG], No. 31, July 24, 1997, art. 

147 (Georgia)[hereinafter Georgia Civ. C.]. 
112  Model Law, supra note 105, art. 1. 
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interpretation of the term commercial,113 certain matters might be considered disputes relating to property and 
yet fall outside of the Model Law’s scope. One example would be claims for wages under an employment 
contract.114 There are no reported Georgian cases defining the boundaries of property for purposes of the LoA, 
but it seems reasonable to conclude that it will be given an expansive interpretation. 

A more significant restriction in the LoA’s scope is that the dispute must be of a private character. 
This restriction is not found in the Model Law. Neither the LoA nor any reported cases clarify this re-
quirement. One case affirmed the arbitrability of a dispute centered on real estate redemption rights but pro-
vided no parameters of the private character requirement.115 Important questions remain. Is a products lia-
bility claim a dispute of private character? Is an employee’s claim of unsafe working conditions a dispute 
of private character?116 A reference to state agencies’ capacity to sign arbitration agreements under this 
framework may limit the private character requirement.117 If disputes involving a state agency can be con-
sidered disputes of a private character, then a broad interpretation may be appropriate.  

This indeterminate standard may also deter international arbitration in Georgia. Courts usually deci-
de arbitrability questions based upon their own national law, regardless of the parties’ agreement.118 
Because the LoA provides an uncertain framework on arbitrability, foreign parties may be concerned that 
their disputes will end up in Georgian courts. For these reasons, it would be useful to have judicial or 
legislative clarification here. 

 

B. Form of Arbitration Agreement 

The LoA expands upon the succinct LOPA requirement that an arbitration agreement be in writing. 
It largely follows the Model Law’s rules, with an interesting modification. Both the LoA and Model Law 
allow for the operative writing to be in any form, including electronic.119 However, the LoA mandates that 
if one of the parties is a natural person or an administrative agency, then the arbitration agreement must be 
in writing. Here, the law requires a more restrictive definition of writing that must include a specific 
instrument signed by the parties.120 This restriction is for the protection of consumers and is a welcome 
improvement.121 

During the LOPA period, Georgian courts developed a rather strict interpretation of the writing 
requirements. If the parties did not clearly agree in writing, following all formal requirements, the courts might 
find the agreement invalid.122 The strict interpretation was a logical response to the perceived injustice 
surrounding the arbitration regime. Under the LoA, the courts continued this restrictive practice.123 Part of the 

                                                 
113  The term “should be given a wide interpretation so as to cover matters arising from all relationships of a 

commercial nature, whether contractual or not.” Id. art. 1 n.2.  
114  UNICITRAL’s Analytical Commentary states, in connection with the Article 1 scope of commercial, “[n]ot 

covered are, for example, labour [sic] or employment disputes and ordinary consumer claims, despite their relation 
to business.” U.N. Secretary-General, Analytical Commentary on Draft Text of a Model Law on International 
Commercial Arbitration, 18, U.N. Doc. A/CN. 9/264 (1985) [hereinafter Model Law, Analytical Commentary]. 

115  Tbilisi Court of Appeal Case No. 2B/---11---2011 (full number and date not available).  
116  Recall that employment disputes, while falling outside the scope of the Model Law, might fall inside the LoA’s 

jurisdiction over property disputes. Model Law, Analytical Commentary, supra note 113. 
117  LoA supra note 104, art. 8(8).  
118  See Bernard Hanotiau, What Law Governs the Issue of Arbitrability?, 12 Arb. Int’l 391 (1996).  
119  Model Law, supra note 105, art. 7(4); LoA, supra note 104, art. 8(5). The LoA defines “electronic communica-

tion” in Article 2(1)(b). The arbitration agreement is considered in writing if its content is recorded in any form, 
“irrespective of the form of the arbitration agreement or the contract.” Id. arts. 8(4). Contract formation requi-
rements are subject to the Civil Code of Georgia. Georgia Civ. C., supra note 111, arts. 319 – 48. 

120  LoA, supra note 104, art. 8(8).  
121  LoA Explanatory Note, supra note 106, 9. The LoA also included a special rule when both parties are natural 

persons, but the 2015 LoA Amendments struck that rule. LoA Amendments, supra note 108, art. 1(2). 
122  Tsertsvadze, Commentary, supra note 77, at 55-56 (citing Tbilisi City Court Case No. 2/8139-09, April 12, 2010 

(finding agreement stating “any dispute that arises out of the contract should be resolved by private arbitration” 
was invalid)). 

123  Id. at 56 (citing Tbilisi City Court Case No. 2/1263-11, February 28, 2011 (finding agreement invalid that read: 
“[an arbitration provider] chosen by the plaintiff should resolve any dispute, arising out or in connection with [the 
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problem may have been the LoA’s requirement that agreements include a specific reference to the arbitration 
rules of the chosen forum.124 That requirement was problematic because it allowed a party or reviewing court to 
claim that a clause was insufficient even if there was a written agreement clearly identifying a particular 
arbitration provider but no specific reference to its rules. The 2015 LoA Amendments struck this requirement,125 
which should lead to greater judicial acceptance of arbitration agreements.  

 

C. Composition and Jurisdiction of the Arbitral Tribunal 

1. Appointment 

Arbitrator appointment is one of the most important decisions in arbitration.126 The appointment 
rules and process will greatly affect the perception of fairness among the parties and public.127 Under the 
LoA, the parties are free to determine the number of arbitrators at the time of contracting. In the absence of 
agreement, the number is three.128 The parties are also free to choose any selection method. In practice, 
parties usually follow the selection method of the chosen arbitration provider.129 In the event that they do 
not choose a selection method, the LoA follows the Model Law’s default rules and provides that each party 
shall appoint one arbitrator and the two arbitrators shall appoint the third. If any arbitrator appointments are 
not made within the required time periods, the Georgian courts will, upon request of one of the parties, 
make the appointment, which is not appealable.130  

The LoA also follows the Model Law’s prohibition on preclusion of any arbitrator by reason of 
nationality.131 This should promote confidence in Georgia as a location for international arbitration because 
it allows foreigners to serve on panels in international arbitration.132  

 

                                                                                                                                                         
contract between the parties] including disputes about the validity of the contract.”). See also Tkemaladze, New 
Law, supra note 73, at 669-70 (discussing Tbilisi Court of Appeals practice of invalidating agreements on lack of 
clarity grounds). Interestingly, providers are willing to work with parties to re-write the arbitral agreement to 
improve validity. The Batumi Permanent Court of Arbitration helped parties re-draft their arbitration agreements 
in seventeen percent of its cases. Tsertsvadze, Commentary, supra note 77, at 61 n. 211. 

124  The original LoA Article 2(2) stated: “[f]or purposes of this law, the agreement of the parties shall include a 
reference to the rules of arbitration of the permanent arbitration institution to which the parties have referred to 
resolve the dispute.” LoA, supra note 103, art. 2(2). 

125  LoA Amendments, supra note 108, art. 1(1)(b). The original clause was replaced with language that appears to 
mandate that any choice of specific arbitral forum necessarily also includes the choice to use that forum’s rules. 
See LoA, supra note 104, art. 2(2). The amended Article 2(2) also now allows for parties to engage in ad hoc 
arbitration, with their own custom-made rules. See Explanatory Letter on the Draft Law of Georgia Amending the 
Law of Georgia on Arbitration, Working Group on Procedural Law of the Private Law Reform Council, December 
15, 2014, http://parliament.ge/en/law/7666/15244 (last visited June 3, 2015) [hereinafter Explanatory Letter]. This 
change will be useful for business to business disputes. 

126  Orkun Akseli, Appointment of Arbitrators as Specified in the Agreement to Arbitrate, 20 J. Int’l Arb. 247, 247 
(2003). Appointment is crucial because, in many cases, the arbitrator is not bound by law or precedent but rather 
her own sense of justice and equity. See David Pierce, The Federal Arbitration Act: Conflicting Interpretations of 
its Scope, 61 U. Cin. L. Rev. 623, 625 (1992).  

127  The ability of both parties to equally participate in the selection of the decision maker is one of the hallmarks of a 
fair arbitral forum. See 3 Ian Macneil, Federal Arbitration Law: Agreements, Awards, and Remedies under the 
Federal Arbitration Act § 27:3 (1995 & Supp. 1997). 

128  LoA, supra note 104, art. 10. 
129  Tsertsvadze, Commentary, supra note 77, at 104. Most Georgian arbitration center rules default to one arbitrator 

that is chosen by the provider. See, e.g., Rules of Arbitration Proceedings, Dispute Resolution Center, Ltd. (DRC), 
R. 5.3, http://www.drc-arbitration.ge/index.php?option=com_content&view=category&id=47& 

  Itemid=11&lang=en (last visited Sep. 11, 2015) [hereinafter DRC Arbitration Rules](requiring DRC to make 
appointment if case has one arbitrator). The DRC is one of Georgia’s largest providers, handling 1,334 arbitration 
cases in 2013. Id. (follow “About Us” hyperlink; then follow “Statistics” hyperlink).  

130  LoA, supra note 104, art. 11. In practice, court appointment is rare. Tsertsvadze, Commentary, supra note 77, at 106.  
131  Model Law, supra note 131, art. 11(1).  
132  Model Law, Analytical Commentary, supra note 114, at 28 1. 
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2. Challenge  

Arbitrator challenge procedures are a necessary evil. Although they function as an “escape valve” to 
help guarantee the integrity of the arbitral process, they can also be used to sabotage or impede the progress 
of an arbitration proceeding.133 When considering the challenge procedures, it is important to recognize that 
Georgia is a small country and parties and arbitrators are likely to know each other. This provides oppor-
tunities for parties to better assess their arbitrator choices, but also entails a greater risk of conflicts or im-
partiality. The appointment of impartial arbitrators is one of the most important policy issues for Georgian 
arbitration. During the LOPA period, it was commonly suspected that arbitrators were partial.  

The LoA’s new challenge procedures may help mitigate this issue. Its challenge rules are similar to 
the Model Law’s rules with one exception. In cases with a single arbitrator, the challenging party may pe-
tition the court directly, without need to submit a challenge to the tribunal.134 This is an important change 
from the LOPA rules, which did not allow court supervision of the challenge process.135 The right of appeal 
should provide parties with an increased measure of confidence that the panel will be impartial.136 It may 
also help promote judicial support for arbitration. If judges are allowed to appoint, affirm and reject 
arbitrators, they will become more invested in the panel’s success.  

In addition, the Georgian Arbitration Association (GAA) ratified its Code of Ethics for Arbitrators in 
2014. The GAA Code of Ethics137 is based on the 2003 ABA/AAA Code of Ethics for Arbitrators in Com-
mercial Disputes.138 The first nine Canons of the ABA/AAA Code were largely adopted in the GAA Co-
de.139 These rules are an excellent start to the professionalization of arbitrators in Georgia and may further 
promote confidence in arbitration.140 

 

D. Jurisdiction 

The LoA envisions full acceptance of the competence-competence doctrine found in the Model 
Law.141 The competence-competence doctrine holds that an arbitral tribunal has the authority to determine 
whether it has jurisdiction over the dispute.142 A tribunal’s power to rule on its own jurisdiction is 

                                                 
133  Christopher Koch, Standards and Procedures for Disqualifying Arbitrators, 20 J. Int’l Arb. 325, 325 (2003). 
134  LoA, supra note 104, art. 13(3). All court decisions are final and not appealable. Id.; Model Law, supra note 105, 

art. 13(3); Georgia Civ. Proc. C., supra note 108, art. 35615(6). 
135  LOPA, supra note 68, art. 15. The arbitration provider possessed the final decision on all challenges.  
136  LoA Article 6 does mandate that the tribunal shall be independent in its activities. LoA, supra note 104, art. 6. 

Although vague, this mandate might provide parties with additional court appeal rights.  
137  The GAA does not maintain a website, but it does have a Facebook page, , Georgian Arbitration Association 

(GAA), facebook, https://www.facebook.com/GAAtbilisi?fref=ts (last visited Sept. 12, 2015) [hereinafter GAA 
Facebook Page]. The GAA Code of Ethics is available at http://edu.gba.ge/wp-content/uploads/2014/06/Code-of-
Ethics-for-Arbitrators.pdf (last visited Sept. 12, 2015). 

138  Code of Ethics For arbitrators in Commercial Disputes, American Bar Association and American Arbitration 
Association (2003), https://www.adr.org/aaa/ShowProperty?nodeId=/UCM/ADRSTG_003867 (last visited Sept. 
12, 2015) [hereinafter 2003 ABA/AAA Code].  

139  The final ABA/AAA Cannon governing exemptions for non-neutral arbitration was rejected as inapplicable. 
Party-appointed arbitrators on a tripartite panel in the United States were sometimes considered “non-neutrals.” 
Olga K. Byrne, A New Code of Ethics for Commercial Arbitrators: The Neutrality of Party-Appointed Arbitrators 
on a Tripartite Panel, 30 Fordham Urb. L.J. 1815 passim (2002-2003); Code of Ethics For arbitrators in Com-
mercial Disputes, Canon VII A(1) (1977). In contrast, international arbitration ethics norms include all arbitrators 
acting in a fully independent and impartial manner, with no exceptions. Id. at 1815-16, 1825. The 2003 ABA/ 
AAA Code attempted to move U.S. standards closer to international standards by incorporating the international 
norms as a default presumption, but still allowing for parties to agree to employ non-neutral arbitrators, as set forth 
in Canon X. Similar to most other counties, Georgia does not allow non-neutral arbitrators. Clear, unequivocal 
standards are the most sensible approach for Georgia.  

140  The GAA is not a licensing body, but rather a voluntary professional organization. Nonetheless, the GAA is committed 
to publicizing and enforcing these rules. Throughout 2014, the GAA, in cooperation with the Georgian Bar Association, 
held workshops to inform lawyers and others about the Code. See GAA Facebook page, supra note 137. At the time of 
enactment, the Code was advisory in nature. The GAA plans to make it enforceable in the future.  

141  LoA, supra note 104, art. 16; Model Law, supra note 105, art. 16. 
142  C. Ryan Reetz, The Limits of the Competence-Competence Doctrine in the United States Courts, 5 Disp. Resol. 

Int’l 5, 5 (2011). 
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fundamental to arbitration and is regarded as one of the pillars of the Model Law.143 Without this, a party 
could easily thwart an arbitration proceeding by raising jurisdictional questions in the courts.144  

The LoA also adopts the Model Law’s all-important separability principle.145 The separability 
principle holds that the agreement to arbitrate is actually a separate legal agreement from the underlying 
contract, to which it is attached. So, if the underlying agreement is found invalid, the agreement to arbitrate 
is not ipso jure invalid. The tribunal retains jurisdiction to render that decision.146 Without separability, the 
arbitrator’s ruling of underlying contractual invalidity would also eviscerate her power to make such a 
decision, resulting in a logically circular impasse.147 Separability works together with competence-com-
petence to preserve tribunal autonomy. Similar to competence-competence, this principle is now firmly es-
tablished in international arbitration.148 Georgian courts have been supportive of both principles.149 

 

E. Interim Measures  

One of the most significant shortcomings of LOPA was the lack of provision for interim measures.150 
As a result, there was no clear remedy for parties in need of injunctive relief to preserve the status quo, stop 
an ongoing harm, or prevent asset flight. The courts had interim relief provisions,151 but LOPA appeared to 
preclude court jurisdiction unless the parties both agreed to waive the preclusion or the arbitration 

                                                 
143  Peter Binder, International commercial Arbitration and Conciliation in UNCITRAL Model Law Jurisdictions 214 

(3rd ed., 2010). Most international arbitration rules allow for the arbitral tribunal to decide on its own jurisdiction. 
See, e.g., Am. Arbitration Ass’n, Commercial Arbitration Rules and Mediation Procedures, 13 (2013) https:// 
www.adr.org/aaa/ShowProperty?nodeId=/UCM/ADRSTG_004103 [hereinafter AAA Rules]. Eight U.S. states 
have adopted Article 16, inter alia, of the Model Law and the competence-competence doctrine is generally 
accepted in the United States. Reetz, supra note 142, at 6.  

144  Model Law Article 8(1) and LoA Article 9(1), together with Georgia Civ. Proc. C. Article 35616, allow the court to 
make a jurisdictional decision even if it has been notified that the matter is the subject of an arbitration agreement. 
While the articles mandate court dismissal unless the agreement is invalid, they also tend to contradict the spirit of 
competence-competence by appearing to shift decision-making power from tribunal to court. Georgia Civ. Proc. 
C., supra note 108, arts. 186, 272) The preclusion of courts from the initial jurisdiction decision is referred to as 
the Negative Effect of Competence-Competence. John J. Barcelo III, Who Decides the Arbitrators’ Jurisdiction? 
Separability and Competence-Competence in Transnational Perspective, 36 Vand. J. Transnat’l L. 1115, 1124 
(2003). French law is the best example of this Negative Effect. Id. at 1124-26 (citing, inter alia, Article 1458 of the 
French Code of Civil Procedure). Some jurisdictions go part of the way towards the Negative Effect by interpreting 
Article 8 as requiring merely prima facie judicial confirmation of the existence and validity of an agreement. Id. at 
1128 n.54, 1129 n.61 (referring to Switzerland, Hong Kong and Ontario). The United States rejected the Negative 
Effect of Competence-Competence in First Options of Chicago v. Kaplan, 514 U.S. 938 (1995), but continues to 
recognize the basic or positive competence-competence doctrine. Reetz, supra note 142, at 6.  

145  LoA, supra note 104, art. 16(1); Model Law, supra note 105, art. 16(1); Explanatory Note by the UNCITRAL Sec-
retariat on the 1985 Model Law on International Commercial Arbitration, 25 (2006), http://www.uncitral. org/ 
pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf (last visited Feb. 23, 2015)[hereinafter Model Law 
Explanatory Note].  

146  See, e.g., Arthur Nussbaum, The “Separability Doctrine” in American and Foreign Arbitration, 17 N.Y.U. L. Q. 
Rev. 609 (1939-1940)(providing an early discussion on separability doctrine). 

147  See Alan Scott Rau, The Arbitrability Question Itself, 10 Am. Rev. Int’l Arb. 287, 341 (1999); Alan Scott Rau, 
Everything You Really Needed to Know About “Separability” in Seventeen Simple Propositions, 14 Am. Rev. Int’l 
Arb. 1, 81-82 (2003).  

148  Kaj Hober & Annette Magnussen, The Special Status of Agreements to Arbitrate: The Separability Doctrine; Man-
datory Stay of Litigation, 2 Disp. Resol. Int’l 56, 56 (2008). But see Model Law Explanatory Note, supra note 145, 
25 (“[a]s of 2003 the concepts are not yet generally recognized”). The separability doctrine was upheld in the United 
States., using different terminology, in Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967). The 
U.S. Supreme Court later doubled down on separability in Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63 (2010). 
David Horton, Mass Arbitration and Democratic Legitimacy, 85 U. Colo. L. Rev. 459, 487 (2014)(reviewing Marga-
ret Jane Radin, Boilerplate: The Fine Print, Vanishing Rights, and the Rule of Law (2013)).  

149  Tsertsvadze, Commentary, supra note 77, at 96.  
150  Notwithstanding this absence of authority, one expert states that Georgian arbitration centers would occasionally 

issue interim measures prior to the constitution of the arbitration tribunal. Id. at 140. 
151  Georgia Civ. Proc. C., supra note 108, art. 198.  
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agreement was invalid.152 The absence of interim relief under LOPA was another disincentive for parties to 
choose arbitration. 

The LoA provides for interim measures, partly in line with the Model Law’s 2006 version of Article 
17. Interim measures during Georgian arbitration are now allowed: (i) to maintain or restore the status quo, 
(ii) to prevent damage to a party or the arbitral process itself,153 (iii) to preserve assets out of which an 
award may be satisfied, or (iv) to preserve evidence.154 A party may petition the tribunal at any time prior 
to the final award for temporary relief. The rules set a high burden on the moving party. The party must 
show a likelihood of harm “not adequately reparable by an award of damages” if no relief is granted and 
that the harm will “substantially outweigh” the harm to the counterparty.155 In addition, there must be a 
“reasonable possibility” that the moving party will succeed on the merits of the claim.156 These conditions 
are in line with the Model Law. The Model Law drafters felt that this high standard was necessary to make 
the Model Law consistent with many national judicial systems.157 

The Model Law’s 2006 rules also include the availability of an ex parte preliminary order designed 
to prevent the frustration of a requested interim measure.158 There are sound reasons why a party might 
need this–such as to prevent asset flight or property destruction. The LoA does not include this rule, but 
parties do retain the right to obtain interim relief from a Georgian court.159 Under the Georgian Civil 
Procedure Code, parties may obtain a variety of interim remedies,160 and they may even be granted on an 
emergency ex parte basis, prior to filing the formal complaint.161 Therefore, the omission of ex parte 
preliminary orders from the LoA should not cause significant problems. In fact, the controversial nature of 
these powers would probably harm the reputation of arbitration in Georgia.162  

Interestingly, the burden required for interim relief in the Georgian courts is lower than the burden at 
an arbitral tribunal. The Civil Procedure Code requires that parties prove “reasonable cause” for the court to 
believe that its decision would be frustrated in the absence of said relief.163 This is analogous to the first 
element under the LoA–likelihood of harm not adequately reparable by an award of damages if no relief is 
granted.164 However, the Civil Procedure Code, unlike the LoA, has no additional requirements that the 
harm, if not granted, substantially outweigh the harm to the counterparty or that the moving party show a 

                                                 
152  LOPA, supra note 68, art. 30. 
153  The language could be used to justify anti-suit injunctions. Model Law, supra note 105, art. 17(2)(b);  
  U.N. Comm’n on Int’l Trade L., Rep. on the Work of its Thirty-Ninth Session,92-95, U.N. Doc. A/61/17 (2006) 

[hereinafter 2006 UNCITRAL Report]. 
  The language was meant to apply to the range of creative or dilatory tactics used by parties to obstruct the arbitral 

process. Id. 94. 
154  LoA, supra note 104, art. 17. 
155  Id. art. 18(1)(a)-(b). 
156  Id. art. 18(1)(c). 
157  2006 UNCITRAL Report, supra note 153, 99. This is somewhat similar to the requirements for preliminary 

injunctive relief in U.S. federal courts. See, e.g., Winter v. Nat. Res. Def. Council, Inc. 555 U.S. 7 (2008).  
158  Model Law, supra note 105, art. 17 B - 17 C. 
159  LoA, supra note 104, art. 23.  
160  Georgia Civ. Proc. C., supra note 111, art. 198. Remedies include, inter alia, the seizure of property and the enjoi-

ning of acts. Id. art. 198(i)(2).  
161  Id. art. 192-193. The U.S. analogy is Fed. R. Civ. P. 65a (Preliminary Injunctions) and Fed. R. Civ. P. 65b (Tem-

porary Restraining Orders without notice). The original LoA appeared to have excluded court emergency ex parte 
relief for international arbitration. LoA, supra note 104, art. 23(3). While not ideal, the exclusion might have le-
veled the playing field in international arbitration, since it is more likely that a domestic party would resort to such 
ex parte relief from a Georgian court. The 2015 LoA Amendments struck this exclusion, thereby allowing emer-
gency ex parte claims in Georgian courts. LoA Amendments, supra note 108, art. 1(10); Explanatory Letter, supra 
note 125, §(a)(a.c.) (the amendments “authorize the court to apply interim measures, upon a party’s request, even 
before an arbitral lawsuit is lodged”). 

162  But cf. Nikoloz Chomakhidze, Provisional Measures in International Arbitration, Alt. Disp. Resol. Y.B. Tbilisi 
St. U., 108, 128 (2013).  

163  Georgia Civ. Proc. C., supra note 108, art. 191. 
164  LoA, supra note 104, art. 18(1)(a). 
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reasonable possibility of success on the merits of the claim.165 In addition, Georgian public agencies have 
been reluctant to enforce tribunals’ interim measures.166 Given this reluctance and the higher burden, there 
is a strong incentive to circumvent the arbitral tribunal and directly petition the courts for interim relief.167  

The LoA follows closely the Model Law’s rules relating to the recognition and enforcement of interim 
measures. The most important development for international parties is that the law makes clear that such 
measures shall have binding force and be enforced by Georgian courts, irrespective of the country in which they 
were issued.168 This is an important aspect of the new law and, in time, may have a significant impact.  

As is the case with the Model Law, parties may prevent recognition and enforcement of interim 
awards under only limited circumstances.169 These rules track the standard rules for recognition and enfor-
cement of final awards with a few changes.170 Under the Model Law, there is no clear placement of the bur-
den of proof, but for most claims, the LoA clearly places a burden on the party seeking refusal of recog-
nition or enforcement.171 This is a helpful pro-enforcement signal to the courts.172  

 

F. Arbitral Proceedings 

1. Equal Treatment and Opportunity to Present One’s Case 

The LoA follows the Model Law’s guarantees of two fundamental arbitration principles, equal 
treatment of the parties and the opportunity to present one’s case.173 The Model Law drafters labeled these 
principles the Magna Carta of Arbitral Procedure because they regarded them as so essential to arbitration 
and perhaps the most important in the Model Law.174 The reasons are self-evident. Equal treatment and the 
opportunity to present one’s case are the essence of fairness.175 They represent due process and the 
aspirations of all dispute resolution systems. While neither principle can be unconditional in practice, they 
are necessary for arbitration to remain viable.176 Interestingly, the LoA moved the Model Law’s equal 
treatment clause (Model Law Article 18) to the front of the LoA where it is now LoA Article 3. The 
placement of this near the front of the law emphasizes its importance and its application to the entire 
arbitration enterprise, and not merely the arbitral proceedings.177 Given LOPA’s weak protections of these 
principles, this was a sound legislative adjustment. 

                                                 
165  Id. art. 18(1)(b)-(c). 
166  Tsertsvadze, Commentary, supra note 77, at 141-142. 
167  The authority to directly petition the Georgian courts is LoA Article 23. 
168  LoA, supra note 104, id. art. 21. 
169  Id. art. 22. 
170  Id. arts. 22(1)(a)-22(1)(b)(b.a.). 
171  Model Law, supra note 105, art. 17 I (1); LoA, supra note 104, art 22(1)(a). The UNCITRAL drafters purposely 

left this burden question for the applicable domestic law. Binder, supra note 143, at 271;  
  U.N. Comm’n on Int’l Trade L. Working Group on Arbitration and Conciliation, Rep. on the Work of Its Forty-

Second Session, 73, U.N. Doc. A/CN 9/573 (2005) [hereinafter July 2005 UNCITRAL Report]. 
172  A few claims have no clear burden, such as those under the public policy exception, which are considered ex officio 

grounds whereby the court must undertake its own independent review. LoA, supra note 104, arts. 22(1)(b). 
173  LoA, supra note 104, art. 3; Model Law, supra note 104, arts. 18-19. 
174  Model Law, Analytical Commentary, supra note 114, at 44 1. 
175  In the United States, the Federal Arbitration Act has been interpreted as mandating basic procedural fairness. See, 

e.g., Born, supra note 109, at 1021 (citing Federal Arbitration Act, 9 U.S.C. §10 (2006)).  
176  Reza Mohtashami, The Requirement of Equal Treatment with Respect to the Conduct of Hearings and Hearing 

Preparation in International Arbitration, 3 Disp. Resol. Int’l 124 (2009). For instance, the “full opportunity to 
present one’s case” does not mean that the party is entitled to use dilatory tactics or advance unlimited objections 
or new evidence on the eve of award issuance. Model Law, Analytical Commentary, supra note 105, at 46 8. 

177  There was some initial concern among the Model Law drafters that the placement of the equal treatment provision in 
a sub-section of the Model Law’s Chapter V (Conduct of Arbitral Proceedings) might create an inference that the 
principle was limited to certain parts of the proceedings. Binder, supra note 143, at 277; Summary Records of the 
322nd Meeting, [1985] 16 Y.B. Comm’n Int’l. Trade L. 466, 468 28, U.N. Doc. A/CN.9/SER.322.; Model Law, 
Analytical Commentary, supra note 114, at 46 7. 
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2. Determination of Rules of Procedure 

Both the Model Law and LoA provide for party autonomy in determining the rules of procedure.178 This 
freedom of parties to select their own procedural rules is another important arbitration principle.179 One of the 
main reasons for arbitration’s success has been the ability of parties, in contrast to court litigation, to craft 
procedures most appropriate for their needs.180 This autonomy is subject to certain limitations.181 For instance, 
parties cannot contract away the protections concerning equal treatment among parties.182  

The LoA provides that in the event there is no party agreement on procedures the “dispute shall be 
resolved in accordance with the rules determined by the arbitral tribunal”.183 The LoA omits the Model 
Law’s reference to the tribunal’s nearly unfettered discretion to craft appropriate rules.184 This is 
unfortunate given the practical importance of arbitrators’ procedural discretion.185  

 

3. Place of Arbitration 

The place of arbitration under the LoA follows the provisions in the Model Law. Parties have the 
freedom to choose where to hold the arbitration and the tribunal may exercise its own discretion for 
convenience reasons, where appropriate.186 In international arbitration, this can be especially important 
since the location determines the type of court supervision and conflicts rules.187  

 

4. Representation 

The LoA provides parties the right to representation at any stage of proceedings by anyone.188 The 
law refers to “an attorney or other representation,” which presumably opens the door to any individual that 
the party desires. This is important from an access to justice perspective. Many individuals in Georgia 
cannot afford to retain an attorney and will thus benefit from having a family member or friend, for 
instance, as a lay representative.189  

 
 

 

5. Language and Statements of Claim and Defense 

The LoA and Model Law offer the parties a choice of language, consistent with the party autonomy 
principle. Note that the LoA does not include a default Georgian language provision, even for domestic 

                                                 
178  Model Law, supra note 105, art. 19; LoA, supra note 104, arts. 24, 2(2). 
179  Binder, supra note 143, at 281.  
180  Born, supra note 109, at 1003. 
181  See, e.g., Michael Pryles, Limits to Party Autonomy in Arbitral Procedure, 24 J. Int’l Arb. 327 (2007). 
182  Model Law, Analytical Commentary, supra note 114, at 45 3.  
183  LoA supra note 104, art. 24 (2). 
184  Model Law, supra note 105, art 19(2).  
185  Born, supra note 109, at 1010-15. Most international conventions and national legal systems, including the United 

States, provide for substantial tribunal discretion over procedures in the absence of party agreement. Id.  
186  LoA, supra note 104, art. 25; Model Law, supra note 105, art. 20. 
187  While it is generally understood that the law of the host country is important in international commercial 

arbitration (see also Noah Rubins, The Arbitral Seat is No Fiction: A Brief Reply to Tatsuya Nakamura’s Com-
mentary, The Place of Arbitration in International Arbitration-Its Fictitious Nature and Lex Arbitri, 16 Mealey’s 
Int. Arb. Rep. 12 (2001)), some scholars have advanced a theory called “delocalization” that considers internatio-
nal arbitration as its own delocalized normative regime, not subject to national laws. See Tetsuya Nakamura, The 
Place of Arbitration in International Arbitration-Its Fictitious Nature and Lex Arbitri, 15 Mealey’s Int. Arb. Rep. 
11 (2000); Jan Paulson, Delocalisation of International Commercial Arbitration: When and Why It Matters, 32 
Int’l & Comp. L.Q. 53 (1983).  

188  Model Law, supra note 105, art. 28. 
189  A complication can arise if the dispute is moved to the Georgian courts for any reason. Any “capable representative,” 

not necessarily a lawyer, can appear in the Courts of First Instance, Georgia Civ. Proc. C., supra note 108, art. 94(d), 
however only licensed attorneys (advocates) can appear in at the appellate levels. Id. arts. 93–101. 
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arbitration.190 This is encouraging given that there are some domestic communities where Georgian is not 
the dominant language.191 

If the parties have chosen a local arbitration forum, then that forum’s rules regarding statement of claim 
and defense will apply. In the absence of agreed rules, the LoA follows the Model Law’s reasonable rules.192  

 

 

6. Form of Proceedings and the Taking of Evidence 

The international commercial arbitration process often, but not always, involves an oral hearing that 
resembles the trial in a common law court.193 However, some international tribunals proceed with only 
documentary and other material records.194 The LoA follows the Model Law’s efforts to steer a middle 
ground between these common law and civil law traditions by allowing the tribunal to decide whether an 
oral hearing is necessary in the absence of a specific request for one.195 In the event of a request, the rules 
mandate that an oral hearing take place.196  

The LoA, like the Model Law, does not go into extensive detail on how the tribunal shall conduct 
hearings.197 However, the LoA does go further than the Model Law in specifically authorizing some of the 
tribunal actions that might take place. The LoA specifically provides that the tribunal may require a party to 
produce evidence to another party or the tribunal.198 The tribunal may also summon witnesses and require 
their questioning,199 although this is rare in Georgia.200 Most of these procedures will be left to the parties 
or tribunal to determine.201 Parties’ adoption of the International Bar Association Rules on the Taking of 
Evidence in International Arbitration (IBA Rules) would be allowed.202 

                                                 
190  LoA, supra note 104, art. 29; Model Law, supra note 105, art. 22. 
191  Georgia has small minority communities where Armenian or Azeri are spoken at home and Russian is often pre-

ferred outside of the home. According to the 2002 census, the following were the largest groups in Georgia: Azeri 
6.5%, Armenian 5.7%, Russian 1.5%. World Facebook, supra note 12.  

192  Model Law, supra note 105, arts. 23, 25; LoA, supra note 104, arts. 30-31, 33. 
193  In the vast majority of international commercial arbitrations, parties request an oral hearing. Mohtashami, supra note 

176, at 128. Although the trend is moving towards more extensive written submissions and shorter hearings. Id.  
194  In most civil law systems, documentary evidence is preferred over witness testimony. Documentary evidence is 

also considered paramount in international arbitration. See Nathan D. O’Malley, The Procedural Rules Governing 
the Production of Documentary Evidence in International Arbitration – As Applied in Practice, 8 Law & Prac. 
Int’l Cts. & Tribunals 27, 27 (2009).  

195  LoA, supra note 104, art. 32(1). 
196  Id. 
197  As a practical matter, most arbitration forums will have their own set of applicable procedural rules. 
198  Id. arts. 35(2)(a), (c). 
199  Id. art. 35(2)(b). This tribunal-centered approach is more consistent with the civil law tradition (Georgia included) of the 

court taking primary responsibility for the calling and examining witnesses. For a more detailed discussion of the general 
differences between the common law and civil law traditions with respect to the taking of evidence and the emergence of 
a common middle road in international arbitration practice, see Mohtashami, supra note 176; Rolf Trittman and Boris 
Kasolowsky, Taking Evidence in Arbitration Proceedings Between Common Law and Civil Law Traditions – The 
Development of a European Hybrid Standard for Arbitration Proceedings, 31 U.N.S.W.L.J. 330, 333 (2008). 

200  Tsertsvadze, Commentary, supra note 84, at 131. 
201  UNCITRAL indicates that most international arbitration rules do not specify the details of hearings, such as the 

witness order, examination procedures, or the availability of opening and closing statements. The UNCITRAL 
Notes recommend that the tribunal decide these rules in coordination with the parties early in the process. 
UNCITRAL, Notes on Organizing Arbitral Proceedings (2012), http://www.uncitral.org/pdf/ english/texts/ arbit-
ration/arb-notes/arb-notes-e.pdf (last modified 2012). 

202  IBA Rules on the Taking of Evidence in International Arbitration, International Bar Association (2010), http:// 
www.ibanet.org/Document/Default.aspx?DocumentUid=68336C49-4106-46BF-A1C6-A8F0880444DC (last visi-
ted Feb. 23, 2015). The IBA Rules are non-binding but widely accepted. Georg von Segesser, The IBA Rules on 
the Taking of Evidence in International Arbitration: Revised Version, adopted by the International Bar Asso-
ciation on 29 May 2010, 28 ASA Bulletin 735 (2010); see also Trittman & Kasolowsky, supra note 199, at 333 
(“The IBA Rules are, in our experience, referred to in almost all international arbitration proceedings”).  
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Under the LoA, proceedings are closed, and the arbitrator and other participants must keep all 
information confidential.203 The law further provides that, unless otherwise agreed or provided for in law, 
all documents, evidence and written or oral statements shall not be published or used in other proce-
edings.204 This is not found in the Model Law205 or in the United States206 Confidentiality protections may 
help promote settlement among the parties, foster more efficient practice, encourage more honest and com-
prehensive discovery production, and protect participants from the harm that may arise from public 
disclosure of information. Although a blanket confidentiality provision does carry some costs, such as the 
public’s diminished access to information, these protections are, on balance, justified in Georgia.  

 

G. The Award  

1. Substantive Rules 

In contrast to LOPA, which provided no guidance on the rules applicable to the substance of the dispute, 
the LoA follows the Model Law in providing for party freedom to choose, with tribunal discretion as a 
default.207 In the event there is no choice of law, the LoA states that the tribunal shall determine the law. 
Unfortunately, the LoA, in contrast to the Model Law, does not contain provision for the tribunal to decide ex 
aequo et bono or as amiable compositeur.208 However, it does follow the Model Law’s guidance that the tribunal 
always takes into consideration the terms of the contract and the applicable usages and practices of the trade,209 
even if the parties’ chosen substantive law does not consider industry trade and customs.210   

 

 
2. Decision Making and Contents of the Award 

In the areas of decision-making, form, and correction of the award, the LoA largely follows the 
Model Law standards.211 The award must be in writing, signed by the majority, stating the date and place, 

                                                 
203  LoA, supra note 104, art. 32(4).  
204  Id. art. 32(5). Contra LOPA, supra note 68, arts. 24, 27. It has been argued that the qualifying language in this 

article provides courts an opening to pierce the confidentiality protections when in the public interest. Tsertsvadze, 
Commentary, supra note 84, at 126.  

205  Although UNCITRAL did include confidentiality protections in its model law on conciliation. UNCITRAL, 
Model Law on International Commercial Conciliation, art. 9 (2004), http://www.uncitral.org/pdf/ english/ texts/ 
arbitration/ml-conc/03-90953_Ebook.pdf (last visited Feb. 23, 2015)[hereinafter Conciliation]. 

206  Amy J. Schmitz, Untangling the Privacy Paradox in Arbitration, 54 U. Kan. L. Rev. 1211, 1211 (2005-2006) [he-
reinafter Schmitz, Privacy]. 

207  LoA, supra note 104, art. 36; Model Law, supra note 105, art. 28. The Model Law uses the words rules of law to 
emphasize that parties might wish to choose rules from more than one legal system. Model Law, Analytical Com-
mentary, supra note 114, at 61-62 4. The original LoA used the more restrictive term law but the 2015 LoA 
Amendments brought the language into conformity with the Model Law. LoA Amendments, supra note 108, art. 
1(13); LoA, supra note 104, art. 36(1).  

208  Model Law, supra note 105, art. 28(3). Arbitration decisions made ex aequo et bono or as amiable compositeur are 
based upon general principles of equity and justice, without reference to any specific national or international legal 
provisions. Model Law Explanatory Note, supra note 145, 40; Leon Trakman, Ex Aequo et Bono: Demystifying an 
Ancient Concept, 14 Chi. J. Int’l L. 621 (2007-2008)(analyzing ex aequo et bono concept); Hong-lin Yu, Amiable 
Composition–A Learning Curve, 17 J. Int’l Arb. 79 (2000) (analyzing amiable compositeur concept). 

209  Although, in LoA arbitration, there might not be any trade practice. Recall that the jurisdiction of the LoA is more 
expansive than the Model Law and includes any property dispute that is private. LoA, supra note 104, art. 1(1).  

210  This is a potential area of uncertainty–there could be a conflict between the chosen substantive law and trade prac-
tice. The Model Law contains this language because it seeks to promote international commercial business. The 
LoA governs a wider range of cases.  

211  Majority rule is generally required for decisions. LoA, supra note 104, art. 37(1); Model Law, supra note 105, art. 29. 
Unlike the Model law, arbitrator abstentions are prohibited. Id. art. 37(2). This is similar to the LOPA. LOPA supra 
note 68, art. 34. Georgian judges are also not allowed to abstain. Georgia Civ. Proc. C., supra note 108, art. 243.  
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and including the reasons on which it is based, unless otherwise agreed.212 Interestingly, the LoA also 
expressly allows for dissenting opinions.213 This represents a useful nudge in the direction of reasoned de-
cision-making and improved transparency. 

 

3. Settlement  

The LoA provides for the possibility of a negotiated settlement.214 The LoA allows parties to settle their 
dispute, inform the tribunal and, at their request, convert their settlement agreement into an award.215 The 2015 
LoA Amendments changed this conversion procedure from a party right to an option, requiring tribunal 
approval.216 Parties may settle at any time during the proceedings and the law ensures that the resulting award 
has the same force and effect as any other arbitral award.217 This places a settlement on the same level as a court 
judgment, which the Georgian courts can enforce. Ordinarily, a negotiated or mediated settlement between two 
parties in Georgia constitutes nothing more than a contract, which requires a full-fledged lawsuit to enforce.218  

 

H. Recourse Against Awards, Recognition and Enforcement of Awards 

The Model Law’s specific approach to recourse against awards, and recognition and enforcement of 
awards is preserved in the LoA. These rules attempt to balance the judicial interest in supervision against 
the arbitral interest in limited court intervention.219 The first section is on recourse against the award (better 
known as “setting aside the award” or “annulment of the award”) and the next section is on recognition and 
enforcement of awards.  

 

1. Recourse against Award 

Under the LoA, the arbitration award is not appealable except in limited circumstances. Allowing a 
party to easily appeal an arbitration award would take away one of the main advantages of arbitration, i.e., 
its ability to deliver fast, cost-effective dispute resolution. Consistent with this interest, the LoA provides 
only limited grounds for the setting aside of an arbitral award.220 Most importantly, none of these grounds 
involve a substantive review of the merits.221 The LoA provisions are a copy of the Model Law, with one 
interesting exception. The LoA does not declare, as the Model Law does, that this provision represents the 
exclusive manner in which a setting aside may be achieved.222 As a result, Georgian courts are not as res-
trained in the setting aside of an award as they would be under the Model Law.  

                                                 
212  Model Law, supra note 105, art. 31; LoA, supra note 104, art. 39. 
213  Id. This is consistent with the rules for Georgian courts. Georgia Civ. Proc. C., supra note 108, arts. 27, 243, 247 
214  This is similar to the Model Law. Model Law, supra note 105, art. 30.  
215  LoA, supra note 104, art. 38. 
216  Explanatory Letter, supra note 125, § (a)(a.c.). This brings the LoA into better conformity with Model Law Article 30.  
217  Id. art. 38(3). 
218  There is an asymmetry between settlements achieved through mediation and negotiation on the one hand, and 

arbitration on the other hand. Because parties settling their case after the initiation of arbitration proceedings 
benefit from this expedited enforcement regime, there is an incentive to engage in arbitration. The passage of a 
mediation law based on the UNICTRAL Model Law on International Commercial Conciliation would eliminate 
the incentive because that law also includes the possibility for expedited enforcement features for mediated 
settlements. Conciliation, supra note 205, art. 14 and Guide to Enactment and Use of the UNCITRAL Model Law, 
55, 87 (noting reasons for expedited enforcement). 

219  See Binder, supra note 143, at 377-78. 
220  However, it is unclear what happens to a case when an award is set aside. Japaridze, supra note 67, at 240-41. 

Does the tribunal divest itself of jurisdiction?  
221  LoA, supra note 104, art. 42.  
222  Model Law, supra note 105, art. 34. The 2015 LoA Amendments did attempt to rectify this shortcoming by adding 

the following language to Article 42(1), “[w]ithin the framework of this Law, the only procedural remedy against 
an arbitral award is setting aside an award, which can take place in accordance with paragraphs 2 – 5 of this 
Article.” LoA Amendments, supra note 108, art. 1(17)(1). The Explanatory Letter to the Amendments expresses 
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2. Recognition and Enforcement223 of Awards 

One of the most salient changes in the Georgian arbitration system is in the area of recognition and 
enforcement of awards. The old LOPA regime provided only limited guidance for courts reviewing a 
challenge to award enforcement.224 Courts could only suspend enforcement to prevent irreparable harm, 
and there was no public policy empowering courts to protect the public. Moreover, there was no provision 
for the enforcement of foreign arbitral awards.225  

The LoA brings Georgia into consonance with current international norms. It follows the Model Law 
almost word for word on the rules of recognition and enforcement of awards.226 There are two types of 
grounds under which a court may refuse recognition or enforcement, those that a party must raise and those 
that a party or court can raise, ex officio. These grounds are, with one exception, the same as those found in 
the rules on recourse against the award. The party-dependent grounds for refusal are: 

• A party to the arbitration agreement lacked legal capacity;227  
• The agreement is not valid under the governing law;228  
• A party was not given proper notice of the appointment of an arbitrator or of the proceedings, or 

for other good reason, was unable to participate;229  

                                                                                                                                                         
an intention to harmonize with the Model Law but then repeats the qualifying language that this article represents 
the exclusive remedy within the framework of the Law on Arbitration. Explanatory Letter, supra note 125, § 
(a)(a.c.). Although there is no obvious remedy outside the LoA, this language does not preclude an alternative. It 
is also noteworthy that the Model Law’s applicable title states “Application for setting aside as exclusive recourse 
against arbitral award (emphasis added),” while the LoA’s newly renamed Article 42 is merely entitled “Setting 
aside an arbitral award.” Model Law, supra note 105, art. 34; LoA, supra note 104, art. 42.  

223  In Georgia, no distinction is made between recognition and enforcement. Tsertsvadze, Commentary, supra note 
84, at 175. The Model Law drafters believed that the distinction was important for theoretical and practical pur-
poses. In theory, the recognition of an award has an abstract legal effect, manifesting automatically, without a par-
ty’s request. See U.N. Comm’n on Int’l Trade Law Working Group on Int’l Contract Pracs., Rep. on the Work of 
its Seventh Session, 146, U.N. Doc A/CN.9/246 (1984).. In practice, the recognition of an award might be useful 
for res judicata purposes in another forum, unrelated to enforcement. Model Law, Analytical Commentary, supra 
note 114, at 76 4. Recognition is a declarative act, while enforcement requires an executory function. 

224  Japaridze, supra note 67, at 232. 
225  Id. The Georgian Supreme Court was reluctant to apply the New York Convention prior to the passage of the LoA. 

From 2000 – 2007, the Court rarely referred to the Convention. Tsertsvadze, Commentary, supra note 84, at 181. 
226  Model Law, supra note 105, arts. 35-36. 
227  Full personal legal capacity is reached at 18 years or whenever a person marries. Georgia Civ. C., supra note 108, 

art. 12. In 2004, the Georgian Supreme Court considered an institutional capacity question under the similar rules 
of the New York Convention, Article V(1)(a). The Court allowed recognition and enforcement of a London award 
holding that a Georgian company agent had valid authority to enter into the agreement despite the fact that the 
Georgian government had a controlling interest in the company and had not signed the agreement. R.L., Ltd. v. 
JSC Z. Factory, case a-204-sh-43-03 (2004), www.supremecourt.ge (unofficial translation available at http:// 
www.newyorkconvention1958.org/index.php?lvl=more_results&look_ALL=1&user_query=*&autolevel1=1&juri
sdiction=92) (last visited Feb. 23, 2015).  

228  This clause preserves the court’s right as the final arbiter of agreement validity, notwithstanding the competence-
competence doctrine in the LoA. In 2009, the Georgian Supreme Court allowed recognition and enforcement of a 
Russian award, rejecting the Georgian respondent’s claim that the agreement was invalid under the governing, 
Russian law. S.F.M., LLC v. Batumi City Hall, case a-471-sh-21-09 (2009), www.supremecourt.ge, (unofficial 
translation available at http://www.newyorkconvention1958.org/index. php?lvl=more_results&look_ ALL=1& 
user_query=*&autolevel1=1&jurisdiction=92) (last visited Feb. 23, 2015). 

229  In a Supreme Court case under the LoA, the Court held against a Georgian respondent that claimed lack of notice 
of a Latvian arbitration. JSC “P” v “L” LLC, case a-492-sh-11-2012 (2012), www.supremecourt.ge, (unofficial 
translation available at http://www.newyorkconvention1958.org/ index.php?lvl=more_results&look_ ALL=1 
&user_query=*&autolevel1=1&jurisdiction=92) (last visited Feb. 23, 2015). See also S.F.M., LLC v. Batumi City 
Hall, supra note 228 (finding that the tribunal took all possible measures to ensure respondent’s participation). In 
2003, the Court rejected recognition and enforcement of a Ukrainian award on the basis of lack of notice and 
referenced the New York Convention Article V(1)(b), which uses the same language as the LoA. The Kiev […] 
Institute v “M,” Scientific-Industrial Technological Institute of Tbilisi, case 3a-17-02 (2003), official text available 
at www.supremecourt.ge (unofficial translation available at http://www.newyorkconvention 1958.org/index. php? 
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• The award deals with a dispute not falling within the terms or scope of the arbitration agre-
ement;230  

• The composition of the tribunal or the procedure was not in accordance with the arbitration agre-
ement or, if no agreement, the LoA;231 or 

• The award has not entered into force or was set aside or was suspended by the courts of the count-
ry where the award was rendered.232  

The party challenging recognition or enforcement must raise and prove these arguments.  
A party or the court, ex officio, can raise any of the second set of grounds for refusal. There is no 

clear burden of proof, but if the court finds the existence of either of these conditions, the award is fatally 
deficient. These grounds are of fundamental importance to the institution of arbitration and the state:233 the 
subject matter of the dispute is not capable of settlement by arbitration under the law of Georgia,234 or the 
award is contrary to public policy.235  

As with the setting aside procedure, the LoA omits the exclusivity language of the Model Law for 
recognition and enforcement. Again, it appears that the drafters wished to provide wider court discretion in 
reviewing these applications. This is understandable given Georgia’s problematic arbitration history, as 
long as the courts do not abuse their discretion.  

 
 

3. Confusion Between the Two Sections  

The two sections above have nearly identical grounds for setting aside or refusing recognition and 
enforcement of awards. As a result, the setting aside section might appear superfluous.236 However, an ap-
plication for setting aside may only be made in the country where the award was rendered.237 Setting aside 
allows parties to challenge the award under the law of the country in which it was rendered, regardless of 
where enforcement is sought.238 On the other hand, an application for enforcement can be made in any 
country.239 The Model Law was drafted specifically for international arbitration and in this context, it is 
logical to provide for the two separate provisions since they often take place in different countries.  

                                                                                                                                                         
lvl=more_results&look_ALL=1&user_query=*&autolevel1=1&jurisdiction=92) (last visited Feb. 23, 2015) (fin-
ding no documents confirming respondent was aware of proceedings).  

230  See JSC “P” v “L” LLC, case a-492-sh-11-2012 (2012), (holding Latvian award was enforceable and did not 
include any disputes beyond the scope of the arbitral agreement).  

231  See R.L., Ltd. v. JSC Z. Factory, case a-204-sh-43-03 (2004), (finding respondent waived right to appoint arbit-
rator and thus could not complain about tribunal composition). 

232  LoA, supra note 104, art. 45(a). The LoA leaves open the possibility of court discretion in enforcement proce-
edings where the award was set aside in the country of arbitration. The LoA language states that if a party proves 
this, then the court may refuse recognition and enforcement.  

233  Binder, supra note 143, at 383. 
234  Recall here the potential problem caused by the unclear standards for arbitrability under the LoA: is the dispute of 

a private character? LoA, supra note 104, art. 1(2). 
235  Id. art. 45(1)(b).  
236  Having both present for domestic arbitration may also lead to the double control problem–two opportunities for 

judicial review under the same grounds. See Renaud Sorieul, The Influence of the New York Convention on the 
UNCITRAL Model Law on International Commercial Arbitration, 2 Disp. Resol. Int’l 2735 (2008). For concerns 
about the setting aside procedure generally, see Albert Jan van den Berg, Should the Setting Aside of the Arbitral 
Award be Abolished?, 29 ICSID Review 263 (2014).  

237  Model Law Explanatory Note, supra note 145, 48. 
238  U.N. Secretary-General, Possible Features of a Model Law on International Commercial Arbitration, 111 (1981) 

U.N. Doc. A/CN.9/207 (1981) [hereinafter 1981 UNCITRAL Report]. 
239  Id.; UNCITRAL Guide on the Convention on Recognition and Enforcement of Foreign Arbitral Awards, Rep. of 

the U.N. Comm’n on Int’l Trade L. on Its Forty-Seventh Session, 15 (Oct. 2014), U.N. Doc. A/CN.9/814.  
   This has also been confirmed in the United States. See Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys “R” Us, 

Inc., 126 F.3d 15 (2d Cir. 1997). 



 60

In contrast, the LoA applies to both international and domestic arbitration240 and there has been some 
confusion as to how these two provisions relate to each other in the domestic context. There was a case in 
the Tbilisi Court of Appeals where the court did not find any public policy violations and enforced the 
award.241 After enforcement, the defendants submitted an application to the same court to set aside the 
award. The court, in considering the set-aside application, held that the award’s penalty provisions were in 
violation of public policy and were partially stricken.242 The defendant was effectively allowed a second 
bite at the apple, despite the fact that the Court’s first decision on recognition and enforcement was final 
and not appealable.243 This clearly undermines the finality principle. 

In response to this case and others, the 2015 LoA Amendments added a special sub-section to the 
setting aside provisions that instructs courts to dismiss any complaints if the requested grounds for setting 
aside were the same grounds rejected in an earlier claim for refusal of recognition and enforcement.244 A 
parallel sub-section was also added to the recognition and enforcement provisions precluding unsuccessful 
claims made in prior setting aside proceedings.245 While the res judicata doctrine in Georgia is beyond the 
scope of this article, it is perhaps indicative of the level of judicial confusion that the LoA needed to be 
amended to provide specific issue preclusion instructions to the courts.  

 

4. International Awards 

In connection with international arbitration, the passage of the LoA has brought Georgia into full 
compliance with the requirements of the New York Convention.246 The New York Convention provides the 
main international framework for the recognition and enforcement of foreign arbitral awards. It was passed 
under the auspices of the United Nations, prior to the creation of UNCITRAL. In Georgia, it entered into 
force on August 31, 1994.247 Over 140 countries have ratified the agreement, including all of Georgia’s 
main trading partners.  

Under the New York Convention, Georgia must enforce foreign arbitral awards. However, until the 
new LoA was passed, there was no clear method of enforcement. Now that the LoA is entered into law, there 
is a clear legal framework for the enforcement process. As Article 44 states, “an arbitral award, irrespective of 
the country in which it was made, shall be recognized as binding and... shall be enforced”...248 This conven-
tion and its related international enforcement regime is one of the primary reasons why international busi-
nesses prefer arbitration to litigation.249 In the event of a dispute, they can be assured that the award will be 
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enforceable almost anywhere in the world. Now that Georgia is part of this enforcement regime, in-
ternational businesses should be more willing to invest in Georgia. It appears that the Georgia Supreme 
Court is willing to enforce foreign arbitral awards under the LoA and New York Convention, although it 
has added a requirement (contrary to those laws) that the moving party show proof that the award was not 
previously enforced in the country of arbitration.250   

 

5. Public Policy 

A Georgian court may set aside or refuse recognition and enforcement of an award if it is contrary to 
public policy,251 although that term is not defined. The Model Law drafters stated that public policy covers 
“fundamental principles of law and justice in substantive and procedural respects”.252 There is also con-
sensus that the exception is to be employed sparingly in only the most egregious cases.253  

Before the LoA, there was limited judicial experience in Georgia with public policy issues in relation 
to arbitration.254 Today, this exception has become an important part of the Georgian arbitration landscape. 
Georgian courts frequently set aside or alter awards on public policy grounds. The most common public 
policy question in Georgia arises from contractual penalties in the form of high interest rates.255 In one 
case, the Tbilisi Court of Appeals held that an award was contrary to public policy where it contained 
penalties in excess of 5-6% annually.256 Instead of refusing recognition and enforcement, the court recog-
nized and enforced part of the award, effectively reducing the penalty portion of the award by over 40%.257 
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Eurasian Multidisciplinary Forum 7 (October 24-26, 2013)(citing Case No. a-548-sh-10-11 and Case No. a-3573-
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tarily complied with most awards. See Vesselina Shaleva, The Public Policy Exception to the Recognition and 
Enforcement of Arbitral Awards in the Theory and Jurisprudence of the Central and East European States and 
Russia, 19 Arb. Int’l 67, 79-85 (2003). 
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In another lender penalty interest case, the Tbilisi Court of Appeals declared a high penalty contrary to pub-
lic policy and proceeded to re-allocate the award among three different defendants.258  

There are two problems with the above practice. The first is the failure to define Georgian public 
policy in connection with arbitration. The courts appear to assume, without any explanation, that any vio-
lation of Georgian law on penalty interest constitutes a public policy violation under the LoA. The second 
is the unauthorized remedies for a violation of that public policy. The authority for the current judicial prac-
tice of altering awards is, at best, unclear.259 Under the LoA, courts are authorized to refuse recognition and 
enforcement if the award violates public policy, but not alter the award. One legal body has argued in favor 
of this kind of judicial flexibility in connection with the public policy exception.260 However, there is no 
clear authority for this under the Model Law or the LoA.261 

In the international context, the Georgian Supreme Court considered the public policy exception in 
connection with a petition to enforce a Latvian arbitral award. The court stated that “public policy is a 
fundamental principle in relations governed by the Civil Code”.262 The court analyzed whether a Civil Co-
de provision, limiting a secured creditor’s recovery to the amount realized in a sale of the debtor’s property, 
was violated by the Latvian award. It determined that the award did not contradict the debtor protections in 
the Georgian Civil Code and thus allowed recognition and enforcement.263 Although the court’s dictum was 
limited, it appeared willing to accept that a violation of the Civil Code would automatically constitute a 
violation of Georgian public policy.  

Such a stance would be contrary to international consensus that an award’s effect might be in violation of 
national laws of the enforcement country but not necessarily in violation of that country’s public policy under 
the New York Convention and Model Law.264 Under these international norms, the court must undertake a 
second-level analysis to determine whether the violation of national law rose to the level of a violation of basic 
morality and justice.265 For example, a Swiss court found that a foreign award containing a violation of Swiss 
law prohibiting compound interest did not necessarily constitute a public policy violation.266 The Georgian 
Supreme Court found no violation of Georgian law in the award so it did not have to make this second-level 
analysis. It is possible that that particular debtor protection provision implicates Georgian public policy but that 
would need to be analyzed and explained. It is important that the court understand the limits of the public policy 
exception and use the appropriate methodology to reach the right results.   
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V. Statutory Recomendations 

A. Better Clarity on Scope 

The LoA states that it applies to property disputes of a private character.267 More clarity on these 
terms would improve predictability. Parties may be reluctant to engage in arbitration if there is the threat 
that a court will set aside or refuse to enforce an award on the basis of arbitrability. Even if these terms are 
clear to Georgian professionals, foreign parties may have reservations about engaging in arbitration in 
Georgia if the subject is not clearly a property dispute of a private character. 

 

B. Consider Ex Aequo Et Bono and Amiable Compositeur 

The LoA omits the Model Law’s section allowing for the parties to decide a case on the principles of 
ex aequo et bono (“according to the right and good”), or as amiable compositeur. Both concepts provide for 
decisions based upon general principles of equity and justice, without reference to any specific national or 
international legal provisions.268 They allow for flexible and fair results that might be difficult under go-
verning law.269 For instance, amiable compositeurs can limit the effects of a contractual penalty clause and 
balance the financial interests of the parties.270 Both concepts have gained acceptance internationally271 and 
might be a useful tool for certain disputes where the parties have unequal bargaining power, such as emp-
loyer-employee disputes,272 or where the parties seek to preserve a relationship.273 While these concepts 
may be foreign to Georgian practitioners, the idea of designing awards based on equity and fairness are not. 
The parties should have this as an option.  

 
C. Alter the Requirement to Consider Industry Practices in Awards  

The LoA follows the Model Law in requiring the tribunal to take into account usages and practices 
of trade. There are obviously sound reasons for this.274 It is particularly relevant for international arbit-
ration.275 However, there may be domestic cases of unequal bargaining power where usages and practices 
of the trade are stacked against the individual. For instance, it may be normal practice to provide limited 
redemption rights or impose penalty interest on borrowers. If the tribunal is not forced to consider industry 
practice, it may be able to provide a more equitable result for the individual.276 The LoA should be amen-
ded to remove this requirement for consumer arbitration.  
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D. Promote the Remission Process 

Georgian courts appear to be modifying and then enforcing awards under the public policy excep-
tion. This has a dubious legal foundation and encourages tribunals to be somewhat improvident in their 
award construction. If the court can simply modify the award to comply with any legal infirmities, there is 
no real consequence for the tribunal or the arbitration provider. It would be better if the tribunal were al-
lowed to remedy its own mistakes. A more robust remission process would improve matters because it is 
better to remit than to have the courts modify the offending awards themselves.  

The original LoA Article 44(3) allowed for the enforcement court to suspend proceedings for up to 
30 days,277 but was stricken in the 2015 LoA Amendments.278 This could be brought back in an expanded 
form that includes remission powers. Under the old Article 44(3), Georgian courts occasionally acted as 
though this power existed.279 This proposed change would place the courts’ remission practice on firmer 
statutory grounds. It would promote the rule of law and respect for the tribunals, lead to improved arbitral 
awards and preserve arbitration autonomy. 

 

E. Streamline Enforcement for Foreign Awards 

The Georgian Supreme Court appears to have added, in practice, an extra requirement for parties seeking 
to enforce a foreign arbitral award. The party must show that the award was not previously enforced in the host 
country.280 This is contrary to the intentions of the Model Law and Georgia’s commitments under the New York 
Convention. Even the LoA has no such requirement.281 Unfortunately, there is no easy remedy–one cannot 
lecture the Supreme Court. But an amendment to the LoA could make clear that the technical requirements for 
recognition and enforcement in Article 44 are exclusive and cannot be expanded.   

 

F. Clarify Public Policy  

An effort should be made to clarify the parameters of Georgian public policy in connection with 
arbitration. This could be accomplished through legislative action or a special judicial task force. Although 
this is not easy, more clarity on public policy would promote predictability and limit judicial incursions into 
the arbitration regime.   

 

VI. Solutions to the mandatory arbitration problem 

Mandatory arbitration is a large part of the Georgian arbitration system. While mandatory arbitration 
offers potential benefits for firms, such as faster and cheaper dispute resolution,282 it also has significant 
drawbacks. When a consumer waives her rights to court, she may lose important procedural safeguards, 
such as discovery or publicly-financed legal assistance. Moreover, the individual loses the opportunity for 
public vindication or retribution.283 In addition, arbitration privacy prevents the public from learning about 

                                                 
277  LoA, supra note 104, art. 44(3). This is not found in the Model Law.  
278  LoA Amendments, supra note 108, art. 1(19) (“article 44(3) is deleted”). 
279  See Tsertsvadze, Commentary, supra note 77, at 113, n.407. 
280  See Tkemaladze, Procedure, supra note 250, at 7-8. 
281  Article 44(2) sets forth the technical filing requirements. LoA supra note 104, art. 44(2). 
282  Mandatory arbitration has its defenders. See, e.g., Jason Scott Johnson, The Return of Bargain: An Economic 

Theory of How Standard Form Contracts Enable Cooperative Negotiation Between Businesses and Consumers, 
104 Mich. L. Rev. 857 (2006); Stephen J. Ware, Paying the Price of Process: Judicial Regulation of Consumer 
Arbitration Agreements, 2001 J. Disp. Resol. 89 (2001); Becky L. Jacobs, Often Wrong, Never in Doubt: How An-
ti-Arbitration Expectancy Bias May Limit Access to Justice, 62 Me L. Rev. 531 (2010). 

283  George Padis, Arbitration Under Siege: Reforming Consumer and Employment Arbitration and Class Actions, 91 
Tex. L. Rev. 665, 685 n.131 (2013). 
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a party’s bad actions284 and reduces the likelihood of remedial regulatory action.285 Arbitration privacy can 
limit public awareness of important social issues286 and remove the deterrent effect of a public judgment on 
other entities.287 Arbitrators themselves have limited accountability, due to the private nature of their work, 
immunity from judgment,288 and limited court involvement.  

One notable issue is the repeat player problem. The premise is that for-profit arbitral centers289 com-
pete with one another for the companies’ repeat dispute resolution business.290 Because these companies 
are drafting the agreements, the providers have an incentive to offer products more favorable to them.291  

The products that these providers offer to their clients may intentionally or unintentionally provide an 
advantage to their clients. An example of intentional bias would be the marketing of arbitral providers to 
businesses promising a pro-business product,292 and the removal of individual arbitrators from the provider’s 
list for failure to issue business-friendly awards.293 An example of unintentional bias is the natural business 
and social friendships that come with a long-term, ongoing business relationship between the provider and its 
corporate clients.294 Another example is the repeated use of industry insiders as arbitrators. Although neutrals’ 
expertise is viewed as one of arbitration’s advantages, the insider may have a general bias in favor of the 
industry.295 Moreover, the expert will want to continue to receive arbitrator appointments (from the arbitration 
provider or the corporate party), and may consider this in her decision making.296  

The Model Law and LoA assume that parties enter into an arbitration agreement as a product of their 
free will.297 Yet, this consent is problematic when a consumer is forced to agree to arbitration as part of a 
standard form contract.298 The consumer has no bargaining power when a business presents the pre-dispute 
arbitration clause on a take-it-or-leave-it basis.299 The consumer may not even be aware that she has waived 
her rights of access to the judicial system.300 Moreover, most consumers do not think about future disputes 
when purchasing products. Even if they did, they would not fully understand the risks.301 
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The parties are also in unequal positions during the arbitration process. The repeat corporate client, unlike 
the one-time individual, can evaluate the relative favorability of its past arbitrators and choose accordingly.302 
This informational asymmetry is compounded by an experiential asymmetry. The corporation’s attorneys, unlike 
the individual, choose the forum and rules, and gain practical experience, learning from mistakes.  

These repeat player abuses were heavily publicized in July, 2009 when the National Arbitration 
Forum (NAF), one of the largest providers in the United States, was forced to exit the consumer arbitration 
business.303 Three days later, the American Arbitration Association voluntarily suspended all consumer 
debt arbitration.304 These events help promote legislative efforts to limit mandatory consumer arbitration in 
the United States, similar to limitations in the European Union.305 Despite this, the incidence of mandatory 
arbitration for U.S. consumers is increasing,306 and it remains prevalent in many consumer areas.307 Thus 
far, empirical studies on mandatory arbitration for U.S. consumers have yielded mixed results.308 

In Georgia, the use of mandatory arbitration in consumer contracts appears to be widespread.309 Geor-
gian consumers are no more likely to consider or understand arbitration clauses or bargain them away than 
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306  Arbitration Study–Report to Congress, Pursuant to Dodd–Frank Wall Street Reform and Consumer Protection Act 
§1028(a), Consumer Financial Protection Bureau (March 2015), Section 2, 11-13, 15-17, 20), http:// files. con-
sumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress-2015.pdf (last visited Oct. 19, 2015) [herei-
nafter Arbitration Study]. The Consumer Financial Protection Bureau (CFPB) conducted the Arbitration Study 
pursuant to § 1028(a) of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, Pub. L. No. 
111-203, tit. X, 124 Stat. 1376, 1955 (2010)[hereinafter Dodd-Frank].  

307  Arbitration Study, supra note 306, at Section 1, 9-10.  
308  For examples of studies showing repeat player and other bias in mandatory consumer arbitration, see Gordon, 

supra note 303, at 273; John O’Donnell, Public Citizen, The Arbitration Trap: How Credit Card Companies 
Ensnare Consumers 15 (2007) http://www.citizen.org/documents/Arbitration Trap.pdf (last visited Sept. 13, 
2015). For examples tending to disprove bias or argue that arbitration results are no better than litigation for 
consumers, see Jacobs, supra note 282, at 538-40 (reviewing empirical studies to date); Searle Civil Justice Inst., 
Consumer Arbitration Before the American Arbitration Association 109-13 (2009), https://www.adr.org/aaa/ 
ShowPDF?doc=ADRSTG_010205 (last visited Sep. 13, 2015) [hereinafter Searle Study]. See also Christopher R. 
Drahozal & Samantha Zyontz, An Empirical Study on AAA Consumer Arbitrations, 25 Ohio St. J. on Disp. Resol. 
843 (2010) (finding evidence of repeat player effect from better case screening of repeat players not from bias).  

309  For many of the providers, mandatory consumer arbitration represents the majority of their cases. Tkemaladze, 
New Law, supra note 73, at 668-69. 
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American consumers. Many of the repeat player effects may also be present. The Georgian arbitration pro-
viders are for-profit entities, competing for repeat business from corporate clients.310 Some providers even of-
fer discounted fees for corporate clients.311 Most providers administer consumer arbitration with a single 
arbitrator, chosen by the center.312 There is a limited pool of qualified Georgian arbitrators, which increases 
the likelihood of repeat player issues.313 Most troubling, the largest numbers of cases are related to financial or 
insurance companies collecting debts against consumers,314 the area of greatest abuse in the United States 
While there is no evidence to suggest that Georgian arbitration providers or arbitrators are engaging in 
anything illegal, the incentives appear to be stacked against the consumer. One of the largest Georgian 
providers admitted to having a 100% win rate for its bank clients.315 Georgian law does not provide for 
personal bankruptcy protection, so many of these collection awards can stay with borrowers for life.316  

 

A. Arbitrability 

To protect weaker parties, Georgia could limit arbitrability by legislating to exclude certain groups or 
types of disputes from arbitration.317 For instance, the legislation could exclude any disputes relating to the 
collection of a consumer debt in connection with a credit card or bank loan. The advantage of this approach 
is simplicity–the public would understand that these disputes are not arbitrable. The United States took this 
approach in the Dodd-Frank Act, which excludes mandatory arbitration clauses in consumer mortgage 
contracts,318 and the Arbitration Fairness Acts, which ban pre-dispute arbitration agreements in employ-
ment, consumer, antitrust, and civil rights disputes.319 France bars pre-dispute mandatory arbitration clauses 
in consumer contracts.320 Germany prohibits disputes relating to a residential lease and employment mat-
ters.321 And England bans arbitration if the amount in controversy is less than £5,000.322  

                                                 
310  Id. at 668 (noting all providers are commercial entities). 
311  A highly-regarded Georgian arbitration center has this provision in its rules (its own English translation): On the 

base of contract concluded between DRC and corporative client (client which considers arbitration clause in cont-
racts concluded in the range of his business and indicates DRC as line item actual arbitration), for disputes related 
to corporative client may be determined different amounts of arbitration charge and different terms of their pay-
ment other than those stipulated under these Regulations. DRC Arbitration Rules, supra note 129, art. 29.20 (em-
phasis added). 

312  Tsertsvadze, Commentary, supra note 77, at 104.  
313  See Satz, supra note 285, at 147-48 (“The limited obtainability of arbitrators makes it more likely that the availab-

le arbitrators have heard multiple cases within a given industry and also more likely that the arbitrators have heard 
multiple cases from the same company”). 

314  Michael D. Blechman, Assessment of ADR in Georgia, East West Management Institute at 4-6 (Oct. 2011), http:// 
www.ewmi-jilep.org/images/stories/books/assessment-of-adr-in-georgia.pdf, (last visited Sept. 13, 2015). 

315  Id. at 4.  
316  Id. 
317  One Georgian scholar has recommended an arbitration ban for Georgian consumers. Tkemaladze, New Law, supra 

note 73, at 671. 
318  Dodd-Frank, supra note 306, 15 U.S.C. §1639c(e) (2010). See also Todd Zywicki, The Consumer Financial 

Protection Bureau: Savior or Menace?, 81 Geo. Wash. L. Rev. 856, 907 (2013)(“Dodd-Frank bans mandatory ar-
bitration provisions in mortgage and home equity loan contracts.”). 

319  Arbitration Fairness Act of 2013, S. 878, 113th Cong. (2013-2014), C.R.S., available at https://www. congress. 
gov/bill/113th-congress/senate-bill/878 (last visited Oct. 7, 2015). See generally Peter B. Rutledge, Who Can Be Against 
Fairness? The Case Against the Arbitration Fairness Act, 9 Cardozo J. Conflict. Resol. 267 (2008); Joshua T. Man-
delbaum, Stuck in a Bind: Can the Arbitration Fairness Act Solve the Problems of Mandatory Binding Arbitration in the 
Consumer Context?, 94 Iowa L. Rev. 1075 (2008); Sarah Rudolph Cole, On Babies and Bathwater: The Arbitration 
Fairness Act and the Supreme Court’s Recent Arbitration Jurisprudence, 48 Hous. L. Rev. 457 (2011). 

320  Shelley McGill, Consumer Arbitration Clause Enforcement: A Balanced Legislative Response, 47 Am. Bus. L.J. 
361, 391 (2010)(citing French laws); Peter B. Rutledge & Anna W. Howard, Arbitrating Disputes Between Com-
panies And Individuals: Lessons From Abroad, 65 Disp. Resol. J., 30, 34 (2010)(citing French laws). 

321  Niedermaier, supra note 305, at 17 (citing Zivilproziessordnung [ZPO] [Code of Civil Procedure] Jan. 30, 1877, 
Reichsgesetzblatt [RGBt] 97, as amended, §§1025 et seq., http://www.gesetze-im-internet.de/englisch_zpo/ eng-
lisch_zpo.html (last visited Sept. 13, 2015). 
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Yet, under this approach a state loses the benefits of arbitration. Businesses will likely incur increa-
sed costs, which either reduces their profitability or is passed on to consumers in the form of higher pri-
ces.323 It also foists all these disputes back on the court system, increasing case congestion and resolution 
time.324 Instead of knowledgeable experts, generalist judges would try the disputes. Moreover, as some stu-
dies indicate, it is not clear that consumer outcomes improve in litigation.325 Collection matters constitute 
the majority of the cases and success rates for these types of cases are generally high in courts, too.326 Fi-
nally, it might deal a crippling blow to Georgian arbitration generally. It could irrevocably harm the reputa-
tion of arbitration, putting many of the providers out of business and reducing arbitration’s availability in 
other legal matters.  

 

B. Form Requirements and Judicial Review 

Another possible solution is to introduce form requirements in consumer contracts and allow for ex-
panded judicial review and increased consumer awareness. For instance, German consumer arbitration ag-
reements must be isolated in a separate document that is signed by both parties.327 In the United States, this 
kind of requirement is not permissible in most contracts.328 However, the CFPB is empowered to study 
consumer arbitration in financial agreements and may issue form requirements, among other regulations, in 
the future.329 Among the clauses the CFPB is reviewing are opt-outs,330 carve outs,331 fees and costs alloca-
tions,332 and disclosures.333 

Judicial review is the natural extension of form requirements. EU Council Directive 93/13/EEC 
(Council Directive 93)334 has played an important role in this regard. Council Directive 93 declares any 
mandatory arbitration clause in a consumer contract presumptively unfair.335 While these clauses are not 
formally excluded, subsequent European Court of Justice decisions have held this to be part of public po-
licy and must be reviewed by the EU national courts sua sponte, for fairness and compliance with Council 
Directive 93.336  

One problem with form requirements, and its attendant expansion of judicial review, is increased 
costs. Allowing expanded judicial review in each individual case would lead to longer resolution times and 
undermine the important arbitration principle of finality.337 Furthermore, without the common law device 

                                                                                                                                                         
322  Schmitz, Exceptionalism, supra note 305, at 98 (English Arbitration Act of 1996 bars pre and post-dispute arbit-

ration clauses to protect individuals’ access to small claims courts). 
323  See Ware, supra note 282 (arbitration lowers business costs and competition forces businesses to pass on savings 

to consumers). But see, Arbitration Study, supra note 305, at section 10, 16-17 (“we did not find statistically signi-
ficant evidence to support the hypothesis that companies realize and pass cost savings relating to their use of pre-
dispute arbitration clauses to consumers in the form of lower prices”). 

324  Georgian arbitration proceedings averaged one to three months compared to one year in the courts. Blechman, 
supra note 314, at 4. 

325  See, e.g., Searle Study, supra note 308. Litigation may also have some of the same repeat player biases that are 
found in mandatory arbitration. Marc Galanter, Why the Haves Still Come Out Ahead: Speculations on the Limits 
of Legal Change, 9 Law & Soc’y Rev. 95 (1974) (arguing litigation system benefits repeat players). See also Gor-
don, supra note 303, at 274-5 (arguing litigation has tilted playing field against consumers).  

326  See Gordon, supra note 303, at 282 (citing various empirical studies in the United States). 
327  Niedermaier, supra note 305, at 18; ZPO, supra note 321, §1031(5).  
328  See Margaret L. Moses, Privatized “Justice,” 36 Loy. U. Chi. L.J. 535, 545-47 (2005). 
329  See Arbitration Study, supra note 306. 
330  Id. at Section 2, 31 (consumer is given limited time to submit notice of opting out of arbitration agreement). 
331  Id. at Section 2, 32 (certain types of claims are ‘carved out,’ from, or not subject to, arbitration agreement). 
332  Id. at Section 2, 57 (attorney’s fees and costs contractually allocated among parties). 
333  Id. at Section 2, 51 (contract discloses risks of arbitration such as limited appeals). 
334  Council Directive 93/13/EEC, of 5 April 1993 on Unfair Terms in Consumer Contracts, 1993 O.J. (L 095) 29-34, 

http://eur-lex.europa.eu/ LexUriServ/LexUriServ.do?uri =CELEX:31993L0013:en:HTML. 
335  Id. art. 3(1), Annex. 
336  Niedermaier, supra note 305, at 18. 
337  Farmer, supra note 289, at 2363-64. 
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of stare decisis, there may be inconsistent results from different Georgian judges. This would lead to 
uncertainty and make it difficult for drafters to craft valid agreements. The Georgian judiciary is still adjus-
ting to the LoA and its limited court intervention norms. Expanded judicial review would reverse that trend 
and cause confusion.   

 
C. The “DAL” solution 

The best solution involves a combination of measures designed to improve arbitration without exclu-
ding consumers. The solution focuses on three areas: disclosure, appointment and licensing (D.A.L.).  

 

1. Disclosure 

Arbitration providers should be required to disclose a limited amount of basic data regarding man-
datory arbitration. Information could include: (i) the identity of the non-consumer party; (ii) the type of 
dispute; (iii) the identity of arbitrator(s); and (iv) the result. Ideally, providers would make this information 
public on websites or upon request. At a minimum, it would be submitted to the appropriate public agen-
cies, including an Independent Appointing Authority (IAA, below). California recently enacted a similar 
disclosure regime338 to positive effect.339 Although disclosure alone will not change consumer behavior, it 
would promote transparency and improve tribunal behavior.340 It would allow the public to assess whether 
there is a systemic problem with a particular provider. It might even shame some companies into avoiding a 
suspect provider. It would also provide information to the IAA (below) about possible impartiality and help 
arm individuals with better information during the appointment process. 

 

2. Appointment 

The LoA follows the Model Law rules on arbitrator appointment. They are appropriate for international 
arbitration and domestic arbitration between commercial actors.341 However, the appointment process needs 
to be modified for mandatory consumer arbitration where the sole arbitrator is appointed by the provider. 
Fairness demands that the sole arbitrator be truly neutral and impartial. The law should improve arbitrator 
impartiality by removing the provider from the appointment process. The LoA already provides a partial 
solution: when there is one arbitrator, the parties must try to agree on the appointment, and if they fail to 
agree, a party may request court appointment.342 This is in effect unless the parties have agreed to a different 
process. One solution is to remove the option for parties to agree otherwise and make this the required 
appointment rule for consumer arbitration.343 Court appointment does have drawbacks. Courts are not 
involved with arbitration on a regular basis and may not have the ability to choose the most suitable arbit-
rator.344 Courts are also busy, and the wheels of justice may take a long time to effect the appointment.345 Fi-
nally, according to one expert, Georgian courts have been reluctant to engage in the appointment process.346 

                                                 
338  See Cal. Civ. Proc. Code §1281.96(a) (West 2015). 
339  It allowed for the public to better study how arbitration was working. See, e.g., Mark Fellows, The Same Result as 

in Court, More Efficiently: Comparing Arbitration and Court Litigation Outcomes, Metro. Corp. Couns. 32 (July 
2006), http://www.metrocorpcounsel.com/pdf/2006/July/32.pdf (analyzing results of arbitration data made avai-
lable due to disclosure rules). 

340  On the other hand, some may continue to proudly market their services as business-friendly. 
341  One local expert has recommended moving to joint-selection of Georgian arbitrators. Giorgi Narmania, Party-Ap-

pointed Arbitrators: Past, Present and Future, 2014 Alt. Disp. Resol. Y.B. Tbilisi St. U., 106, 120-21.  
342  LoA, supra note 104, art. 11(3)(b). 
343  Gordon, supra note 303, at 285 (recommending court and joint approval appointment for consumer arbitration).  
344  Akseli, supra note 126, at 252. 
345  Id.  
346  See Tsertsvadze, Commentary, supra note 77, at 105-06. 
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A better default solution, if the parties cannot agree, is to direct the appointment burden to an In-
dependent Appointing Authority (IAA). The IAA could be a person or an institution, such as the President 
of the Georgian Bar Association or the GBA itself.347 It could be the Georgian Arbitration Association or 
an outside organization. Or, it could be a specially trained and designated authority appointed by the Mi-
nistry of Justice. The main point is to remove the appointment authority from the compromised institutions. 
The 2015 LoA Amendments expanded the appointment authorities to include not only courts but also “any 
institution” so the law is already moving on this direction.348 

In order to preserve the party autonomy principle, the list system of appointment should be employed. 
The American Arbitration Association and other fora use the list system.349 Under the UNCITRAL Model 
Arbitration Rules, for instance, if the parties cannot agree on a sole arbitrator, the appointing authority pro-
vides each party with an identical list of potential arbitrators.350 Each party has a limited period of time to 
return the list with the names it has deleted (without cause),351 ranking in preference the remaining names.352 
The authority then makes the appointment based on the parties’ preferences.353 If there are no common names 
from the two sides’ returned lists, the authority makes the appointment at her discretion.354 Although the list 
system is slower than direct provider appointment, it gives the parties an opportunity to express their choice 
and feel part of the process–an important principle that is missing from Georgian consumer arbitration.355 The 
list system also guards against the actual or perceived impartiality of the IAA. It mitigates the repeat player 
problems because providers do not control the arbitrator list and arbitrators do not have an incentive to assist 
the institutional parties. It will also improve public perceptions of arbitration. 

There are two disadvantages to empowering an IAA. First, it will slow down the process when 
compared to direct provider appointment, especially if a list system is employed.356 But the gains in fairness, 
and perceptions thereof, might be worth the increased time spent on appointment. Second, it will not be 
popular with the providers as they will lose control of arbitrator appointment.357 On the other hand, if these 
institutions want to continue to receive high-volume consumer cases, this might be the only feasible way for 
them to continue. The alternative may be a blanket consumer arbitration prohibition. Finally, an IAA might 
help improve these institutions’ reputation, promoting further demand for arbitration in the future. 

 

                                                 
347  See Alan Redfern & Martin Hunter, Law and Practice of International Commercial Arbitration 200 (3rd ed. 1999). 
348  See Explanatory Letter, supra note 125, §(a)(a.c.) (“another change related to rules of appointment of an arbit-

rator(s) specifies that arbitrators may be appointed not only by a court but also by any institution (if the parties 
have agreed so)”).  

349  See, e.g., AAA Rules, supra note 143, at R. 12 (2013).  
350  G.A. Res. 65/22, UNCITRAL Arbitration Rules, art. 8 (2010), http://www.uncitral.org/pdf/english/ texts/ arbitra-

tion/arb-rules-revised/arb-rules-revised-2010-e.pdf (last visited Oct. 7, 2015)[hereinafter UNCITRAL Arb. Rules]. 
351  In the United States, the striking of a name (without cause) is sometimes called a peremptory challenge. 
352  UNCITRAL Arb. Rules, supra note 350, art. 8(2). The number of peremptory challenges (not challenges for cau-

se) could be limited so that there is a higher likelihood of at least one mutual name, thus reducing the chances of 
having the appointing authority step in to make the appointment. See, e.g., AAA Securities Arbitration Supple-
mentary Procedures, R. 3(a) (2009), https://www.adr.org/cs/groups/commercial/documents/document/dgdf/ mda0/ 
“edisp/adrstg_004107”1.pdf. (last visited Feb. 23, 2015). 

353  UNCITRAL Arb. Rules, supra note 350, art. 8(2). 
354  Id. art. 8(2)(d). 
355  MacNeil, supra note 127, at §27:3:6:1 (noting importance of parties’ equal participation in selection process).  
356  Douglas Earl McLaren, Party-Appointed vs. List-Appointed Arbitrators: A Comparison, 20 J. Int’l Arb. 233, 236 

(2003). 
357  One alternative is to allow providers to manage the appointment process but mandate a list procedure, open to all 

licensed arbitrators, and provide a publicly-funded “consumer advocate,” who would be empowered to assist 
consumers with navigating the procedure. This might be more palatable to the providers, although less ideal for 
consumers. 
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3. Licensing 

Georgia should establish an arbitrator-licensing regime. The Georgian Arbitration Association would 
be a natural party to administer this program, but it could be handled by the Georgian Bar Association, the 
National Center for Alternative Dispute Resolution (NCADR)358 or another well-regarded institution. The 
main components of this regime would be an entrance test on skills and ethics, continuing education, 
adherence to strict guidelines on ethics and competence, and a disciplinary procedure. A licensing regime 
would promote competence and professionalism as well as public confidence.359 By educating arbitrators 
on basic mediation skills, the LoA’s settlement provision360 would receive more attention and parties would 
have better opportunities to restructure their financial relationship in mutually beneficial fashion.361  

All three components of DAL will work in synergistic fashion. For instance, access to the disclosure 
information would be important for the IAA to provide parties an arbitration list that is neutral. And, 
licensing would be an essential quality control device for the IAA arbitrator list.  

DAL is designed to improve arbitration, rather than restrict it. This is consistent with the new EU 
Directive on Alternative Dispute Resolution for Consumer Disputes.362 DAL promotes public confidence in 
arbitration, protects consumers from bias, and maintains arbitration’s important advantages: efficiency, 
cost, flexibility, and finality. The solution is less disruptive than a blanket ban or complicated form re-
quirements with unpredictable judicial review.  

But DAL is not perfect. Data disclosure entails new recordkeeping costs, although they should be 
minimal. Disclosure will reduce confidentiality protections, although those protections mainly serve the 
repeating party. Data disclosure could to be coupled with supervisory powers to review and punish cases of 
systemic bias,363 however, that would add a layer of complexity to the issue and might not be worth the 
gains. With disclosure, arbitrators and providers will alter their behavior (to the extent necessary) to avoid 
the perception of bias or impartiality. Shining a light on the process will have its own tangible benefits.  

Taking the appointment process out of the hands of the providers will be tough medicine, but the 
solution is workable and should not cause significant economic harm to the providers or arbitrators. To the 
extent that this solution allows mandatory consumer arbitration to survive, it is a benefit to providers when 
compared to the draconian alternatives.364 Licensing will also entail some additional costs to administer a 
gatekeeping process and disciplinary regime. These costs will mostly be paid among the arbitrators so the 
net effect to them should be minimal. There will be some administrative costs, but they will be worth the 
price in better, more just arbitration. 

 

VII. Conclusion 

Despite the country’s problematic arbitration history, Georgians continue to look to arbitration to set-
tle their disputes. This is a positive sign. With the recommended changes, the LoA should encourage inter-

                                                 
358  The NCADR is located at Tbilisi State University. Its website is available at http://ncadr.tsu.ge/eng/2/news/52-

ncadr-initiatives-for-business-law-reform (last visited Feb. 23, 2015).  
359  See Blechman, supra note 314, at 13. 
360  LoA, supra note 104, art. 38. 
361  Cf. Teo Kvirikashvili, Med-Arb / Arb-Med and Prospects of Their Development in Georgia, 2014 Alt. Disp. Resol. 

Y.B. Tbilisi St. U. 51 (recommending mediation with arbitration); Hilmar Raeschke-Kessler, The Arbitrator as 
Settlement Facilitator, 21 Arb. Int’l 523 (2005)(discussing windows of settlement opportunity during arbitration). 

362  Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on Alternative Dispute 
Resolution for Consumer Disputes, No. 2006/2004 and Directive 209/22 EC, 2013 O.J. (L 165) 63 (requiring 
Member States to develop ADR mechanisms for consumer disputes).  

363  See Farmer, supra note 299, at 2369-93(recommending provider liability for systemic bias). However, systemic bias 
would be difficult to define and penalize. Civil liability would also achieve little for Georgian consumers. Georgian law 
already provides for criminal liability for arbitrators. See Tsertsvadze, Commentary, supra note 77, at 115.  

364  See Blechman, supra note 314, at 14-15 (recommending a ban on for-profit providers); Tkemaladze, New Law, 
supra note 73, at 671 (recommending restrictions on consumer arbitration). 
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national investment, promote domestic economic activity and help relieve crowded court dockets. The law 
represents a substantial improvement when compared to the previous arbitration regimes that Georgians 
endured but it remains a work in progress. The law’s similarities to the UNCITRAL Model Law provide a 
familiar framework for many actors.  

Most of the law’s shortcomings can be addressed through statutory revisions. If the law provides 
more clarity, there will be less misunderstanding, inconsistency and abuse. Significant issues relate to the 
role of the courts. Because of the history, Georgian courts are suspicious of arbitral awards, especially those 
related to consumers. Some additional adjustments, such as aiding the remission process and clarifying 
public policy, will help the courts protect parties from abuse without damaging the development of arbit-
ration. The Georgian Supreme Court has proven willing to enforce foreign arbitral awards against domestic 
firms. With further clarity on public policy, the court’s practice could become an excellent example for 
other developing countries.  

The primary threat to arbitration in Georgia and elsewhere is the use of mandatory consumer 
arbitration. While drastic solutions exist, such as banning the practice or forcing out for-profit providers, a 
more nuanced approach might make more sense. A solution that balances all stakeholder considerations, 
and attempts to address the root causes (repeat player and arbitrator appointment problems) is the most 
likely to be successful.  

Other developing countries can learn from Georgia’s experience. Arbitration can be a powerful tool 
that promotes efficiency and economic activity. It can also become a tool that denies individuals’ funda-
mental rights. As Georgia is learning, important consumer safeguards need to be in place for domestic ar-
bitration to meet social needs. Repeat player problems must be addressed at the design stage. The specific 
roles of courts must be clarified and monitored. Ethics rules should be promoted and enforced at the be-
ginning. Widespread professional education and continuing training appears to be an essential ingredient. 
With some adjustments, Georgian arbitration can become a model for the developing world.  

 



 73

stiven ostermileri

 

AarbitraJis gadarCena ganviTarebad msoflioSi: saqarTvelos 

gansakuTrebuli SemTxveva1 

saqarTveloSi arbitraJis arsebobas xangrZlivi da saintereso istoria aqvs. 
kriminalur samyarosTan `satelefono samarTlidan“ kanonierebamde qarTuli 

arbitraJi gadaurCa mraval iteracias. amJamad, vinaidan saqarTvelo iwyebs ev-
rokavSirTan gaerTianebis process, mas aqvs axali saarbitraJo kanoni, rome-
lic aerTianebs saerTaSoriso normebs. winamdebare statiaSi gaanalizebulia 
kanoni, arbitraJis ganviTarebis gza da mimdinare gamowvevebi. avtori iyenebs 

SeerTebuli Statebis praqtikul gamocdilebas, aseve gamocdilebas, romelic 
ukavSirdeba samarTlebrivi reformebis programebis danergvas saqarTvelosa 
da sxva qveynebSi, gvTavazobs ramdenime mniSvnelovan cvlilebas saqarTvelos 
axal saarbitraJo samarTlebriv reJimSi. gansakuTrebuli problemaa momxma-
reblisTvis savaldebulo arbitraJis asaxva organizaciebis standartuli pi-
robebiT Sedgenil xelSekrulebebSi. ramdenime SesworebiT arbitraJi saqar-
TveloSi SeiZleba gaxdes modeli sxva ganviTarebadi qveynisaTvis, rac organi-
zaciebis komerciul saWiroebebs daabalansebs samarTlianobasa da qarTuli 
sazogadoebis socialur saWiroebebTan. avtori daaskvnis, rom misi rekomen-

daciebis gaTvaliswinebiT sxva ganviTarebadi qveynebi SeZleben, praqtikulad 
Seiswavlon da gamoiyenon arbitraJi efeqtianobisa da investiciebis zrdis 
mizniT, individebis uflebaTa  dacvis SenarCunebiT.  

 
sakvanZo sityvebi: arbitraJi, savaldebulo arbitraJi, saqarTvelo, davis 

gadawyveta, ruseTi, sabWoTa kavSiri, UNCITRAL, modeluri kanoni saerTaSo-
riso komerciul arbitraJze, saarbitraJo tribunali, droebiTi RonisZie-
bebi, daniSvna, saarbitraJo procesi, saarbitraJo gadawyvetileba, saar-
bitraJo gadawyvetilebis cnoba da aRsruleba. 

                                                 
   stiven ostermileri iyo aRmosavleT-dasavleTis marTvis institutis (EWMI) USAID-is mier 

mxardaWerili programis – kanonis uzenaesobis mxardaWera saqarTveloSi (PROLoG) – iuri-
diuli ganaTlebis mimarTulebis xelmZRvaneli da Tsu-is davis alternatiuli gadawyvetis 
erovnuli centris (NCADR) direqtorTa sabWos wevri saqarTveloSi. ostermileri amJamad 
aris saerTaSoriso ganviTarebis ufrosi eqsperti samxreT karolinis universitetis pro-
eqtSi (Rule of Law Collaborative). igi marTavs programebs, romlebic exeba davis alternatiuli ga-
dawyvetis saSualebebs (ADR), komerciul samarTals, iuridiul da profesiul ganaTlebas. igi 
agreTve xelmZRvanelobda kanonis uzenaesobis mxardaWerisa da reformirebis proeqtebs 
kambojaSi, bosnia da hercegovinaSi, xorvatiasa da sxva qveynebSi. praqtikuli moRvaweobis da-
wyebamde igi iyo Cikagos Pedersen & Houpt-is savaWro iuridiuli firmis partniori. ostermi-
leri aris CrdiloeT-dasavleTis universitetis kursdamTavrebuli (politikur mecniereba-
Ta bakalavri) da CrdiloeT-dasavleTis sauniversiteto samarTlis skolis kursdamTavrebu-
li (samarTlis doqtori). am statiaSi gamoTqmuli mosazrebebi ekuTvnis avtors da ar gamoxa-
tavs EWMI-is, USAID-is, NCADR-is, aSS-is samTavrobo an romelime sxva organizaciis Sexe-
dulebebs. avtori madlobas uxdis sofio tyemalaZes, sofio fanjikiZes, giorgi vaSakiZes, la-
na CxartiSvilsa da emi ostermilers maT mier gaweuli daxmarebisTvis. 

1   es statia pirvelad gamoqveynda JurnalSi: Arizona Journal of International & Comparative Law, Vol. 
32, No. 3, 2015. 
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I. Sesavali 

arbitraJi bevr qveyanaSi mniSvnelovan rols asrulebs davebis gadawyvetaSi. mas 

xangrZlivi istoria aqvs2 – meoce saukuneSi  ki pirvelad gamoCnda rogorc Tanamed-

rove ekonomikis ZiriTadi meqanizmi. ganviTarebuli msoflios samarTlis specialis-

tebis umravlesobisTvis cnobilia misi uamravi upiratesoba, rogorebicaa: Sedare-

biT dabali xarjebi, ufro swrafi gadawyveta, precedentuli dasruleba, saerTaSo-

riso zewola, konfidencialoba, proceduruli moqniloba, araformaloba da miuker-

Zoebeli, mxareebis mier arCeuli, damoukidebeli eqsperti. Tumca ganviTarebul 

qveynebSi3 axla yvelgan aris arbitraJi, bevri sustad ganviTarebuli qveyana swored 

axla iwyebs arbitraJis Setanas TavianTi davebis gadawyvetis programebSi.4 warmate-

biT ganxorcielebis SemTxvevaSi, arbitraJma SeiZleba Seamciros sasamarTloebis 

datvirTva,5 gazardos ucxouri investiciebi6 da ucxo qveynis daxmareba7 mimRebi 

qveynisTvis, xeli Seuwyos saerTo ekonomikur ganviTarebas.8  

Tumca bevria dawerili ADR-ze (davebis alternatiuli gadawyvetaze) ganviTa-

rebad qveynebSi, samecniero literaturaSi mainc aris informaciis deficiti arbit-

raJis danergvaze.9 saWiroa, gamokvleul iqnes, aris arbitraJi sasargeblo instru-

                                                 
2   Steven C. Bennett, Arbitration: Essential Concepts 9 (ALM ed., 2002). 
3   Katherine V.W. Stone & Richard A. Bales, Arbitration Law 3 (2d ed. 2010). 
4   ix. Roberto Danino, The Importance of the Rule of Law and Respect for Contractual Rights in Transition Coun-

tries, 17 Eur. Bus. L. Rev. 327, 333 (2006) (noting arbitration growth in developing and transition countries over 
past decade). 

5   Kiarie Njoroge, Judiciary Moves to Cut Case Backlog Through Arbitrators, Bus. Daily (July 28, 2014, 7:48 PM), 
http://www.businessdailyafrica.com/Judiciary-moves-to-cut-case-backlog/-/539546/2400826/-/av3arqz/-/index. 
html;.Arbitration Center in Nairobi to Reduce Case Backlog, Standard Rep. (Sept. 30, 2014), http:// www. 
standardmedia.co.ke/article/2000136635/arbitration-centre-in-nairobi-to-reduce-case-backlog?articleID = 20001 
36635&story_title=arbitration-centre-in-nairobi-to-reduce-case-backlog&pageNo= 

6   Felix O. Okpe, Endangered Elements of ICSID Arbitral Practice: Investment Treaty Arbitration, Foreign Direct Inves-
tment, and the Promise of Economic Development and Host States, 13 Rich. J. Global L. & Bus. 217, 249 (2014). 

7   saerTaSoriso safinanso lideri organizaciebis umravlesoba, rogorebicaa: msoflio ban-
ki, ekonomikuri TanamSromlobisa da ganviTarebis organizacia (OECD) da aziis ganviTare-
bis banki, moiTxovs arbitraJs kontraqtebis ganxorcielebisas. Position Paper on Arbitration in 
Thailand, Am. Chamber Com. Thail., Oct. 2009, <http://www.amchamthailand. com/ acct/ asp/default.asp>, (fol-
low “Position Papers” hyperlink under “Resources and Archive” tab). 

8   Christian Buhring-Uhle, Lars Kirchhoff & Gabriele Scherer, Arbitration and Mediation in International Business 
57-60 (2d ed. 2006). 

9   literaturis did nawilSi yuradReba gamaxvilebulia mediaciasa da mis tipebze. ix. Scott 
Brown, et al., Alternative Dispute Resolution Practitioner’s Guide (Ctr. for Democracy and Governance, USAID 
1998), http://www.usaid.gov/sites/default/files/documents/1868/200sbe.pdf (last visited Sept. 13, 2015); Emily 
Stewart Haynes, Mediation as an Alternative to Emerging Post-Socialist Legal Institutions in Central and Eastern 
Europe, 15 Ohio St. J. Disp. Resol. 257 (1999); Nancy Erbe, The Global Popularity and Promise of Facilitative 
ADR, 18 Temp. Int’l & Comp. L.J. 343 (2004); Steven Austermiller, Mediation in Bosnia and Herzegovina: A 
Second Application, 9 Yale Hum.Rts. & Dev. L.J. 132 (2006); Cynthia Alkon, The Cookie Cutter Syndrome: Legal 
Reform Assistance Under Post-Communist Democratization Programs, 2002 J. Disp. Resol. 327 (2002); Minh Day, 
Alternative Dispute Resolution and Customary Law: Resolving Property Disputes in Post-Conflict Nations, A Case 
Study of Rwanda, 16 Geo. Immigr. L.J. 235 (2001); William Davis & Helga Turku, Access to Justice and Alternative 
Dispute Resolution, 2011 J. Disp. Resol. 47 (2011); Amy J. Cohen, Debating the Globalization of U.S. Mediation: 
Politics, Power, and Practice in Nepal, 11 Harv. Negot. L. Rev. 295 (2006); Eduardo R. C. Capulong, Mediation and 
the Neocolonial Legal Order: Access to Justice and Self-Determination in the Philippines, 27 Ohio St. J. on Disp. 
Resol. 641 (2012); Nancy D. Erbe, Appreciating Mediation’s Global Role in Promoting Good Governance, 11 Harv. 
Negot. L. Rev. 355 (2006). ganviTarebad qveynebSi arbitraJis danergvis Sesaxeb mcire raodeno-
biT statia arsebobs. ix. Arnoldo Wald, Patrick Schellenberg & Keith S. Rosenn, Some Controversial Aspects 
of the New Brazilian Arbitration Law, 31 U. Miami Inter-Am. L. Rev. 223 (2000), Julio C. Barbosa, Arbitration Law 
in Brazil: An Inevitable Reality, 9 Sw. J. L. & Trade Am. 131 (2002); Hoda Atia, Egypt’s New Commercial 
Arbitration Framework: Problems and Prospects for the Future of Foreign Investment, 5 Int’l. Trade & Bus. L. Ann. 
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menti ekonomikuri da socialuri ganviTarebisaTvis, Tu igi saerTaSoriso monawile-

ebis mier Semotanili dasavleTis arasasurveli transplantatia.10 winamdebare sta-

tia aris mcdeloba, wvlili Seitanos am sakiTxis ganxilvaSi ganviTarebadi qveynebis 
saintereso SemTxvevaze, kerZod, saqarTveloSi arbitraJis magaliTze yuradRebis 
gamaxvilebiT. saqarTvelo aris postkomunisturi, omisSemdgomi qveyana, romelmac 
ganaxorciela farTo struqturuli reformebi da amJamad aris evrokavSiris wevro-

bis wina etapze.  
pirveli nawili eTmoba mokle istoriul Sejamebas; meore nawili ganixilavs da-

vebis gadawyvetis mravalferovan, magram savalalo istorias. igi ikvlevs rusuli da 

sabWoTa 200-wliani batonobis Sedegebs arbitraJis ganviTarebaze saqarTveloSi; me-

same nawili detalurad ganixilavs axal qarTul saarbitraJo kanons, romelic moqme-

debaSi Sevida 2010 wels, da mis ganxorcielebas amJamad. igi efuZneba gaerTianebuli 
erebis organizaciis komisiis tipur kanons saerTaSoriso vaWrobis samarTalze 

(UNCITRAL).11 miuxedavad naklovani mxareebisa, igi mainc mniSvnelovnad aumjobesebs 
saqarTvelos adreul mcdelobebs arbitraJze; meoTxe nawilSi ganxilulia rekomen-

daciebi kanonis gasaumjobeseblad debulebebis gadasinjvasa da ganmartebebze fo-

kusirebiT; mexuTe nawilSi saubaria saarbitraJo sistemis yvelaze mniSvnelovan nak-

lovan mxareze – klientisTvis savaldebulo arbitraJis gamoyenebaze. statia gvTava-

zobs kompleqsur rekomendaciebs am defeqtebze reagirebisaTvis; meeqvse nawilSi mo-

cemuli daskvnis mixedviT, ar aris Zalian dagvianebuli, rom arbitraJma dadebiTi 
zegavlena moaxdinos saqarTveloSi mimdinare procesebze. mas SeuZlia, Seasrulos 
rogorc biznesebis, aseve klientebis moTxovnebi, ramdenadac politikuri nebaa re-

formebis ganxorcieleba. Tumca es daskvnebi damokidebulia qveynebze: saqarTvelos 
gamocdileba da es analizi, savaraudod, erTgvari gakveTili iqneba sxva ganviTareba-

di qveynebisTvis.  

 
II. sawyisi informacia da istoriuli konteqsti 

saqarTvelo aris patara qveyana, daaxloebiT samxreT karolinis sididisa. igi 

mdebareobs mniSvnelovan gzajvaredinze evropas, aziasa da Sua aRmosavleTs Soris 
da aris im regionis erT-erTi qveyana, romelic cnobilia kavkasiis saxeliT. saqarTve-

lo, romelic mdebareobs Savi zRvis aRmosavleT napirze, gamoyofs ruseTs Sua aRmo-

savleTisagan. mosaxleoba Seadgens daaxloebiT 5 milions.12 misma mezoblebma — Tur-

                                                                                                                                                         
1 (2000); Abudllah Khaled Al-Sofani, Theoretic Study in Light of the Jordanian Arbitration Law: The Problem of 
Arbitration Clauses, 32 Bus. L. Rev. 253 (2011); Rafael T. Boza, Caveat Arbiter: The U.S.-Peru Trade Promotion 
Agreement, Peruvian Arbitration Law, and the Extension of the Arbitration Agreement to Non-Signatories – Has 
Peru Gone Too Far, 17 Currents: Int’l Trade L.J. 65 (2009); Tracy S. Work, India Satisfies its Jones for Arbitration: 
New Arbitration Law in India, 10 Transnat’l Law. 217 (1997). vrceli literatura arsebobs saerTaSo-
riso saarbitraJo gadawyvetilebis aRsrulebis Taobaze niu-iorkis konvenciis mixedviT 
(Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958), 330 U.N.T.S. 38; 21 U.S.T. 
2517; 7 I.L.M. 1046 (1968), http:// www. uncitral.org/uncitral/en/uncitral_ texts/ arbitration/NYConvention.html (last 
visited Feb. 23, 2015)). arsebobs agreTve bevri masala, romlebic exeba sainvesticio xelSekru-
lebebTan dakavSirebul davebs ganviTarebad qveynebSi, magram aRniSnuli sakiTxi scdeba wi-
namdebare statiis kvlevis farglebs.  

10   Carrie Menkel-Meadow, Correspondences and Contradictions in International and Domestic Conflict Resolution: 
Lessons from General and Varied Contexts, 2003 J. Disp. Resol. 319, 341 (2003). 

11   ix. qvemoT, sqolio 105. 
12   Central Intelligence Agency, World Factbook: Georgia, 2014, https://www.cia.gov/library/publications/the-world-

factbook/geos/gg.html (last modified Sept. 24, 2015) [SemdgomSi – World Factbook]. 
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qeTma, iranma/sparseTma samxreTis mxridan da ruseTma CrdiloeTis mxridan — didi 

roli Seasrules mis kulturasa da istoriaSi.  

saqarTvelos istoriisTvis damaxasiaTebelia gaerTianebebisa da daSlis perio-

debi.13 meaTe saukuneSi mefe bagrat mesamem gaaerTiana ramdenime samTavro da Seqmna 

Tanamedrove qarTuli saxelmwifo, daimorCila teritoria da moitana simdidre da 

Zalaufleba.14 es gagrZelda ramdenime aseul wels, sanam monRolebis Semoseva daan-

grevda imperias.15 mecxramete saukunis dasawyisSi ruseTma ganaxorciela qarTuli mi-

webis didi nawilis aneqsia.16 1917 wlis ruseTis Tebervlis revoluciis Semdeg saqar-

Tvelom xanmokle periodiT ganicada damoukidebloba,17 sanam rusuli jarebi SemoiW-

reboda da daikavebda qveyanas 1921 wels.18 Semdegi 70 wlis ganmavlobaSi saqarTvelo 

rCeboda sabWoTa kavSiris nawilad da mogvca ori mniSvnelovani lideri: ioseb stali-

ni (marTavda 1924 wlidan 1953 wlamde) da eduard SevardnaZe (80-ian wlebSi sabWoTa 

kavSiris sagareo saqmeTa ministri, romelmac xeli Seuwyo liberalur politikebs — 

„glasnostsa“ da „perestroikas“)19.  

1991 wels, rodesac sabWoTa kavSirma daiwyo daSla, saqarTvelom gamoacxada da-

moukidebloba, rasac mohyva aramdgradobis periodi. opoziciurma Zalebma gaaZeves 

pirveli prezidenti zviad gamsaxurdia 1992 wlis dasawyisSi.20 konstituciuri cvli-

lebebis Semdeg prezidentad airCies eduard SevardnaZe. 2003 wels egreT wodebuli 

vardebis revoluciis Sedegad igi gadaayenes prezidentobidan. Semdegi arCevnebis Se-

degad prezidenti gaxda mixeil saakaSvili da saxelmwifos saTaveSi Caudga refor-

mebze orientirebuli erTiani nacionaluri moZraoba. 2008 wlis xelaxal arCevnebSi 

gamarjvebis Semdeg saakaSvilma da erTianma nacionalurma moZraobam waages 2012 wlis 

arCevnebi koalicia qarTul ocnebasTan, romelsac xelmZRvanelobda milioneri biZi-

na ivaniSvili. es iyo qveynisTvis Zalauflebis pirveli mSvidobiani gadacema.  

mTeli postsabWoTa periodis ganmavlobaSi saqarTvelo itanjeboda arastabi-

lurobiT, rac gamowveuli iyo afxazeTisa da samxreT oseTis separatistuli moZrao-

bebiT kontrolirebadi regionebiT. politikurma gadatrialebam warmoSva ramdenime 

omi,21 maT Soris 2008 wlis agvistos omi ruseTsa da saqarTvelos Soris, ramac gamoiw-

via am regionebis dakargva.22 orive regionma gamoacxada damoukidebloba23 da amJamad 

                                                 
13   ix. zogadad Donald Rayfield, Edge of Empires: A History of Georgia (2012). 
14   iqve, 74. 
15   ix. Donald Rayfield zemoaRniSnuli sqolio 13, 118-31. 
16   Giorgi Intskirveli, The Constitution of Independent Georgia, 22 Rev. Cent. & E. Eur. L. 1, 1 (1996). 
17   Ferdinand Feldbrugge, The Law of the Republic of Georgia, 18 Rev. Cent. & E. Eur. L. 367, 368-69 (1992) [Sem-

dgomSi – Feldbrugge, Law]. 
18   saqarTvelos konstitucia oficialurad miRebul iqna mxolod sami dRiT adre, sanam wiTe-

li armia daikavebda Tbiliss. Ferdinand Feldbrugge, The New Constitution of Georgia, 22 Rev. Cent. & E. 
Eur. L. 9, 9-10 (1996). 

19   rusuli terminebi Riaobisa da rekonstruirebis mniSvnelobiT, Sesabamisad.  
20   Ferdinand Feldbrugge, samarTali, zemoaRniSnuli sqolio 177, 371. 
21   samxreT oseTSi iyo sami omi, 1991-1992, 2004 da 2008 wlebSi. Charles King, The Five-Day War, 87 Fo-

reign Aff. 4 (Nov.-Dec., 2008), <http://www.foreignaffairs.com/articles/64602/charles-king/the-five-day-war>. 
afxazeTSi omi mimdinareobda 1992-1993 da 2008 wlebSi. ix., zogadad, David Aphrasidze & David 
Siroky, Frozen Transitions and Unfrozen Conflicts, Or What Went Wrong in Georgia?, 5 Yale J. Int’l Aff. 121 
(2010). 

22    afxazeTis profili, BBC-is axali ambebi, http://www.bbc.com/news/world-europe-18175030 [03.06.2014] 
samxreT oseTis profili, BBC-is axali ambebi, <http:// www.bbc.com/news/world-europe-18269210>. 
[17.10.2013]. 

23    iqve, Milena Sterio, On the Right to External Self-Determination: “Selfistans”, Secession, and the Great Powers’ 
Rule, 19 Minn. J. Int’l L. 137, 167 (2010); Christopher J. Borgen, The Language of Law and the Practice of Poli-
tics: Great Powers and the Rhetoric of Self-Determination in the Cases of Kosovo and South Ossetia, 10 Chi. J. 
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moqmedeben rogorc ruseTis mier kontrolirebadi naxevradavtonomiuri saxelm-

wifoebi.24  
am aramdgradobis miuxedavad, saqarTvelom miaRwia mniSvnelovan warmatebebs. 

1990-ian wlebSi saqarTvelo itanjeboda SeiaraRebuli formirebebisagan, korufcii-

sagan, energiis deficitisagan. 2003 wlis vardebis revoluciis dros TviT prezident 

SevardnaZemac aRiara, rom saqarTvelo iyo arSemdgari saxelmwifo.25 ekonomika daeca 

67%-iT 1989 wlis donidan, xolo mrewvelobis mwarmoebluroba iyo 20%.26 miuxedavad 
ganaTlebis maRali donisa, saqarTvelos erovnuli Semosavali erT sul mosaxleze 

daeca svazilendis doneze dabla.27 Tumca vardebis revoluciam dasabami misca eko-

nomikur aRorZinebas da stabilurobas, rac grZeldeba dRemde – prezidentma mixeil 

saakaSvilma28 da erTianma nacionalurma moZraobam SeZles korufciisa da kriminalu-

ri mdgomareobis mniSvnelovnad Semcireba;29 maT gaaZlieres saxelmwifo momsaxureba 
TiToeul TemSi iusticiis saxlebis SeqmniT moqalaqeTa saWiroebebze reagirebis 

mizniT;30  gaamartives sagadasaxado sistema31 da ganaxorcieles Tavisufali bazris 

reformebi,32 ramac xeli Seuwyo mTliani Sida produqtis wliur zrdas daaxloebiT 

                                                                                                                                                         
Int’l L. 1, 5-6 (2009-10); Ronald Thomas, The Distinct Cases of Kosovo and South Ossetia: Deciding the Question 
of Independence on the Merits and International Law, 32 Fordham Int’l L.J. 1990, 2023 (2008-09). samxreT 
oseTisa da afxazeTis damoukidebloba aRiara mxolod oTxma qveyanam: ruseTma, venesue-
lam, nikaraguam da naurum. naurus aRiareba uTuod iyo kviprokvo (gaugebroba – erTi sag-
nis (piris) magivrad sxva sagnis an (piris) miReba). ix. Ellen Barry, Abkhazia is Recognized – by Nauru, 
N.Y. Times (Dec. 15, 2009), <http://www.nytimes.com/2009/12/16/world/ europe/16 georgia.html?_r=0>.  

24   ix. Abkhazia Profile, zemoaRniSnuli sqolio 22; South Ossetia Profile, zemoaRniSnuli sqolio 23. 
25   Rayfield, zemoaRniSnuli sqolio 13, 391.  
26   es informacia SeerTebuli Statebis kongress miawoda maunt holiokis kolejis profe-

sorma stiven jonsma: 1997 da 2000 wlebs Soris danaxarji Tavdacvaze Semcirda 51,9 milioni 
dolaridan 13,6 milion dolaramde; ganaTlebaze – 35,6 milioni dolaridan 13,9 milion do-
laramde... saxelmwifos uunarobam, daafinansos socialuri dazRveva da dasaqmeba, Seina-
xos Tavisi armia, ganaTleba da transporti, an gaaZlieros soflis meurneoba da mrewvelo-
ba, miiyvana mosaxleobis umravlesoba im daskvnamde, rom saxelmwifo aris arasaTanado, 
arawarmomadgenlobiTi da korufciuli.  

  The Republic of Georgia: Democracy, Human Rights and Security: Hearings before the U.S. on Security and 
Cooperation in Europe 107th Cong. 2 (2002) (Statement of Stephen Jones, Mount Holyoke College). 

27   Charles King, A Rose Among Thorns, 83 Foreign Aff. 13, 16 (2004) [SemdgomSi – King, Rose]. 
28   ganaTleba miiRo kolumbiis iuridiul fakultetze, niu -iorkSi. 
29   SeerTebuli Statebis saxelmwifo departamentis Tanaxmad, kriminaluri situacia monoto-

nurad klebulobs policiis Zalebis profesionalizmisa da cxovrebis donis saerTo 
zrdis gamo. Georgia 2014 Crime and Safety Report, U.S. Dep’t of State, Bureau Diplomatic Sec., Overseas 
Security Advisory Council (OSAC), https://www.osac.gov/pages/ContentReportDetails.aspx?cid=15207 (bolos 
ganaxlda 2014 wlis 24 Tebervals). korufciis aRqmis saerTaSoriso gamWvirvalobis indeq-
siT saqarTvelo iyo bolodan mexuTe adgilze angolasa da kamerunTan erTad 2003 wels; 
TerTmeti wlis Semdeg saqarTvelom win waiwia da daikava meTxuTmete adgili 174 qveynidan 
da gauswro Svid evrokavSiris wevr qveyanas. saerTaSoriso gamWvirvaloba, korufciis aRq-

mis indeqsi – 2014, <http://www.transparency.org/cpi2014/results>.  
30   Public Service Hall, <http://psh.gov.ge/?lang_id=ENG>, [23.02.2015]. 
31   Stephen P. Smith, When More is Not Necessarily Better: A Corporate Governance Tale of Two Countries, 10 

Dartmouth L.J. 64, 83-84 (2012). 
32   mTavrobis arsebiTi instituciuri reformis nawilia licenzirebis moTxovnebis oTxmoc-

daoTxi procentis gauqmeba da kompleqsuri momsaxurebis organos Seqmna licenziebisaT-
vis. 2014 Investment Climate Statement – Georgia, Bureau of. Econ. and Bus. Aff., Dept. State Report, 1, 3 
(2014) http://www.state.gov/documents/organization/229020.pdf (last modified June 2014), <http://www. state. 
gov/documents/organization/229020.pdf>, (ukanasknelad Sesworda 2014 wlis ivnisSi), (SemdgomSi – 
saxelmwifos angariSi).  
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7%-iT Semdeg aTwleulSi.33 2013 wlisTvis saqarTvelos ekava merve adgili mewarmeo-

bis mixedviT, msoflio bankis klasifikaciiT.34 am winsvlaSi mas erTi miliardi aSS-is 

dolariT daexmara sazRvargareTis qveynebi.35 2014 wels saqarTvelom daasrula ev-

rokavSirTan asocirebis xelSekrulebis ratifikacia da efeqturad gaamyara Tavisi 

demokratiuli orientacia bazarze.36    

amJamad saqarTvelom miaRwia mniSvnelovan istoriul etaps. man miiRo filoso-

fiuri gadawyvetileba, gaxdes sagareo vaWrobis saerTaSoriso Tanasazogadoebis 
wevri, romlis centric aris evrokavSiri. igi unda moemzados SedegebisTvis. gazrdi-

li komerciuli aqtivobebi, vaWroba da investiciebi37 moiTxovs davis gadaWris gaum-

jobesebul struqturebs. miuxedavad bolodroindeli progresisa, sasamarTlo 

sistema mainc moiTxovs gaumjobesebas.38 qarTuli biznesis liderebis gamokiTxvam 

gamoavlina, rom „komerciis kanonis arcodnisa“ da sasamarTlo procedurebis si-

                                                 
33  Data: GDP Growth (annual %), Table: Georgia, The World Bank http://data.worldbank. org/indicator/ NY. 

GDP.MKTP.KD.ZG/countries/GE?page=1&display=default (last modified 2015). World Bank Group, Doing 
Business: Economy Rankings 2014, The World Bank http://www.doingbusiness.org/rankings (last modified 2015). 
msoflio bankis Tanaxmad, 2009 wlis garda (ruseTis SemoWrisa da msoflio finansuri kri-
zisis gamo), 2004–2013 wlebSi mTliani Sida produqtis wliuri zrda saSualod Seadgenda 
6,91%-s. SedarebisTvis, imave wlebSi SeerTebuli StatebisTvis saSualo wliuri zrda Sead-
genda 2,27%-s, xolo evrokavSirisTvis – 1,68%-s.  

34   World Bank Group, Doing Business: Economy Rankings 2014, The World Bank http://www. doingbusiness. 
org/rankings (bolos Sesworda 2015 wels). saqarTvelo 2006 wels iyo me-100 adgilze da 2013 
wels miaRwia me-8 adgils. SeerTebuli Statebis saxelmwifo departamentma aRniSna: „saqar-
Tvelom ganaxorciela radikaluri ekonomikuri reformebi vardebis revoluciidan moyo-
lebuli, TiTqmis arSemdgari saxelmwifos mdgomareobidan, rogoric iyo 2003 wlisTvis, 
2014 wlisTvis gadavida sakmarisad kargad funqcionirebad sabazro ekonomikis mdgomareo-
baSi“, saxelmwifo departamentis angariSi, ix. zemoaRniSnuli sqolio 32, 1.  

35   Georgia: Accomplishments and Lessons Learned from Implementation of the U.S. $1 Billion Aid Package to 
Georgia Six Years After the Georgia-Russia Conflict, U.S. Embassy Tbilisi, Georgia (Unclassified Cable, August 
5, 2014)(on file with author). Carlz kingis Tanaxmad, SeerTebulma Statebma, agreTve, saqarTve-
los gamouyo 1 miliardi dolaris daxmareba demokratiisa da ganviTarebis mxardasaWerad 
1991 wlidan 2004 wlamde, „rac, udavod, Seadgenda vaSingtonis umsxviles investicias erT 
sul mosaxleze nebismieri sabWoTa samarTalmonacvle saxelmwifosTvis“. King, Rose, zemo-
aRniSnuli sqolio 27, 14. 

36   Geor. Int’l. Chamber of Commerce, Deep and Comprehensive Free Trade Agreement: Threat or Opportunities for 
Georgian Entrepreneurs?, ICCOMMERCE 18 (2d ed. 2014), http://www.icc.ge/www/ download/ ICCOM-
MERCE%20edition%202.pdf [hereinafter ICCOMMERCE] (noting that Association Agreement establishes 
conditions for bilateral free trade agreement with EU). xelSekrulebis sapasuxod ruseTma gaauqma 
Tavisi vaWrobis xelSekruleba saqarTvelosTan. Russia Plans to Suspend its Free Trade Agreement 
with Georgia, ITAR-TASS News Agency (July 30, 2014), <http://tass.ru/en/economy /742973?utm_ me-
dium=rss20>. 

37   The new free trade pact with the EU will lead to large increases in trade. ICCOMMERCE, supra note 35, at 19. 
SeerTebuli Statebis strategiuli perspeqtividan kaspiis sabadoebis evropasTan (ruse-
Tisa da ukrainis SemovliT) damakavSirebeli gazisa da navTobis milsadenebi gadis saqar-
Tveloze da moicavs SeerTebuli Statebis kerZo seqtoris mniSvnelovan investicias. The 
Republic of Georgia: Democracy, Human Rights and Security: Hearings before the U.S. on Security and Co-
operation in Europe 107th Cong. 2 (2002) (Statement of Christopher H. Smith, Co-Chairman, Comm’n on Secu-
rity and Cooperation in Europe). 

38   es Sefaseba SeerTebuli Statebis saxelmwifo departamentma gaakeTa iuridiul komitetSi 
2014 wels: rekomendebulia, rom kerZo partiebs Soris kontraqtebi moicavdes davebze sa-
erTaSoriso arbitraJis uzrunvelyofas qarTul sasamarTlo sistemaSi amJamad mimdinare 
samarTlebrivi reformebis gamo. sasamarTlo dava SeiZleba moiTxovdes zedmiwevniT did 
dros. sakuTrebis uflebebze davebis SemTxvevaSi zogjer ar aris ndoba qarTuli samarTal-
sistemis miukerZoeblobisa da kanonis uzenaesobisadmi da, zogadad, saqarTvelos sainves-
ticio klimatisadmi. saxelmwifo departamentis angariSi, zemoaRniSnuli sqolio 32, 6. 
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nelis“ gamo dgas seriozuli problemebi.39 Sedegad biznesebis mxolod 26%-s surs 

davis sasamarTlos gziT gadawyveta.40 farTo sazogadoebis ndobis done sasamarTlo-

sadmi aris Zalze dabali.41 Tu individualuri pirebi da biznesebi ver SeZleben sa-

samarTloebis gamoyenebas da TavianTi uflebebis realizacias, ekonomikuri da so-

cialuri aqtivobebi savalalo mdgomareobaSi aRmoCndeba.42 am problemebis SemTxve-

vaSi SeiZleba arbitraJi iyos sasargeblo saSualeba. es statia aanalizebs wina wle-

bis monacemebs arbitraJze, mis mimdinare statussa da momavals saqarTveloSi.  

 
III. arbitraJis istoria 

a. rusuli/komunisturi arbitraJi  

arbitraJi saqarTveloSi Zveli meTodia da saukuneebis ganmavlobaSi arsebobs 
sxvadasxva formiT. tradiciulad, adgilobrivi Temis xelmZRvanelebi saarbitraJo 
wesrigSi wyvetdnen miwisa da saojaxo sakiTxebTan dakavSirebuli davebis umravleso-

bas.43 rodesac ruseTis imperiam SemoierTa saqarTvelo, arbitraJi xelmisawvdomi iyo 

im dros arsebuli imperiis kanonebiT, sadac e.w.  fora cnobili iyo treteis sasamarTlo-

ebis saxeliT (rusulad treteisi gulisxmobda mesame mxaris sasamarTloebs).44  
ruseTis revoluciis Semdeg droebiTma saqarTvelos respublikam Seqmna xel-

fasebis sabWo, romelic, sxvaTa Soris, uflebamosili iyo, arbitraJiT gadaeWra xel-

fasebTan dakavSirebuli davebi.45 daaxloebiT im periodSi, rodesac sabWoTa kavSirma 
miierTa mTeli saqarTvelo, sabWoeTelebma warmoadgines arbitraJis ori iniciativa:  

pirveli iniciativa iyo saarbitraJo sasamarTloebi.46 1928 wlidan yvela saSinao 
ekonomikuri saqmianoba warmarTuli unda yofiliyo saxelmwifo sawarmoebSi da ne-

bismieri wamoWrili dava unda gadawyvetiliyo arbitraJis axali sistemiT.47 ufro me-

tic, sabWoTa kavSirma arbitraJs daakisra ganmkargulebeli, iseve rogorc davebis 

                                                 
39   Caucasus Research Resource Centers (CRRC), Attitudes to the Judiciary in Georgia: Assessment of General Public, 

Legal Professionals and Business Leaders, 29 (May 2014), http://www.crrc.ge/uploads/ files/ research_ 
projects/JILEP_CRRC_ Final_Report_30July2014.pdf (last visited Feb. 23, 2015) (SemdgomSi – CRRC, Georgia). 

40   iqve.  
41   sazogadoebis ndoba sasamarTlosadmi naklebia, vidre romelime sxva samTavrobo dawese-

bulebisadmi, iqve, 4-5, 36. 
42   gardamavali demokratiebis erT-erTma kvlevam aRmoaCina, rom sasamarTloebis unari, daic-

vas sakuTrebis ufleba, bevrad ufro mniSvnelovania investiciebisTvis, vidre Tanamedrove 
kanonebi. Katherina Pistor, et al., Law and Finance in Transition Economies, 8 Econ. Transition 325, 2000, 326, 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=214648>, (bolos ganaxlda 2015 wlis 23 Tebervals). 
aseT garemoebebSi biznesebi SeiZleba daubrundes TviTdaregulirebis meqanizmebs. Seada-
reT John McMillian & Christopher Woodruff, Private Order Under Dysfunctional Public Order, 98 Mich. L. Rev. 
2421 (2000) (kritikuli analizi oficialuri samarTlebrivi sistemis socialuri qselebis 
organizaciebiT Canacvlebasa da araoficialur Worebze postkomunistur qveynebSi).  

43   Sofia Avilova, Attaining Democracy in Georgia: Using Mediation to Rescue Georgia’s Democratic Trans-
formation, 17 Mich. St. U. Coll. L. J. Int’l L. 465, 478 (2008-2009). 

44   magaliTad, 1649 wlis Sobornoe Ulozhenie (rusuli kanonebis saerTo kodifikacia miwis asamb-
leis mier) me-5 muxlis me-15 nawiliis Tanaxmad, mxareebs eZlevaT ufleba, gadaWran Ta-
vianTi davebi treteis sasamarTloebis saSualebiT, Yoshida, History of International Commercial 
Arbitration and its Related System in Russia, 25 Arb. Int’l 365, 2009, 368.  

45   Law on Wages Council, International Labour Office, art. 50, 1920 Leg. Ser. 1, at 6 (1920). 
46   Yoshida, zemoaRniSnuli sqolio 44, 377-78. 
47   Alexander S. Komarov, Arbitration in Russia, Features of the International Commercial Arbitration Court at the 

Chamber of Commerce and Industry of the Russian Federation, International Commercial Arbitration: Different 
Forms and their Features 299 (Giuditta Cordero-Moss ed., 2013). 
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gadaWris, uflebamosileba.48 aseTi sasamarTlos saxelmwifos mier dafinansebulobis 
gamo igi iyo ara arbitraJis organo, aramed ufro metad emsgavseboda komerciul sa-

samarTlos.  
am sasamarTloebs hqondaT kombinirebuli reputacia. sistema gankuTvnili iyo 

saxelmwifos samsaxurisa da ara davis monawileTaTvis. gansakuTrebiT aRsaniSnavia, 

rom bevrni aRwerdnen sabWoTa sistemas, rogorc „satelefono samarTals“49 da moix-

seniebdnen mosamarTles saxelmwifo moxeled, romelic gadawyvetilebis miRebisas 

eyrdnoboda ara kanonebisa da faqtebis mixedviT mis mier gakeTebul Sefasebas, ara-

med raRac sxvas.50 solJenicini Tavis wignSi – „gulagis arqipelagi“ – am viTarebas ase 

aRwerda: „gonebrivad mosamarTle Tavis kabinetSi yovelTvis xedavs simarTlis 

brWyviala Sav saxes – telefons. es orakuli arasdros ar gimtyunebs, vinaidan Sen 

akeTeb imas, rasac igi ambobs“.51 SeiZleba, es daxasiaTeba gadaWarbebuli mogveCvenos, 

Tumca im dros „satelefono samarTali“ arsebobda mTel sabWoTa kavSirSi. 1980 

wlisTvis oficialurma gazeTma „izvestiam“ Riad gamoacxada, rom „satelefono sa-

marTali“ farTod gavrcelebuli problema iyo.52  

saerTaSoriso vaWrobasTan dakavSirebuli davebisTvis sabWoeTelebma 1932 wels 

Seqmnes sagareo savaWro saarbitraJo komisia (FTAC).53 am komisiis eqskluziuri 

iurisdiqcia vrceldeboda saerTaSoriso davebze.54 mis wesebs hqonda arbitraJis 

msgavsi zogierTi maxasiaTebeli, rogorebicaa: arbitrebis daniSvna mxaris mier, 

araviTari apelaciebi, ucxoeli advokati da arbitrebis moqmedebis sruli Tavisuf-

leba gadawyvetilebis miRebisas.55 da mainc, is funqcionirebda partiis sistemis 

kontrolis qveS.56 sagareo savaWro saarbitraJo komisiis arbitrebs, rogorc ko-

munisturi saxelmwifos mier dasaqmebul Cinovnikebs, endobodnen sabWoTa moqa-

laqeebi.57 ar iyo araviTari pozitiuri movaleoba momavali arbitrebisTvis im gare-

                                                 
48   iqve, 300. saxelmwifo arbitraJs dakisrebuli hqonda yvela ekonomikuri sawarmos reguli-

reba da, amave dros, hqonda sasamarTloSi saqmis ganxilvis inicirebis ufleba. Katharina Pis-
tor, Supply and Demand for Contract Enforcement in Russia: Courts, Arbitration, and Private Enforcement, 22 
Rev. Cent. & E. Eur. L. 55, 68 (1996). saxelmwifo arbitraJs hqonda kvazisakanonmdeblo Zalauf-
leba, rogoricaa uflebamosileba specifikur sakontraqto pirobebze, iqve, 69.  

49   „satelefono samarTali“ iyo sabWoTa epoqis ganmsazRvreli maxasiaTebeli“. Louise I. Shelley, 
Corruption in the Post-Yeltsin Era, 9 E. Eur. Const. Rev. 70, 72 (2000). aris, agreTve, sasamarTlos gada-
wyvetilebaze samTavrobo zegavlenis magaliTebi postsabWoTa periodSic. ix. Jeffrey Kahn, The 
Search for the Rule of Law in Russia, 37 Geo. J. Int’l L. 353, 379 (2005-2006). (aRwerelia iusticiis sami-
nistros zewola mosamarTleze, romelic Tavmjdomarebda mecxramete saukuneSi ruseTSi ga-

marTul cnobil vera zasuliCis sasamarTlo process). 
50   Randall T. Shepand, Telephone Justice, Pandering, and Judges Who Speak Out of School, 29 Fordham Urb. L.J. 

811, 812 (2001-2002). 
51   Alexander Solzhenitsyn, Gulag Archipelago, Vol. III , 521 (Harper & Row ed., 1974). 
52   ix. magaliTisTvis Measures to Strengthen Legality, 25 Soviet Stat. & Dec. 54 (Summer 1989)(citing Izvesti-

ia, May 22, 1987, 3 („satelefono samarTali“ aRiarebulia sabWoTa sasamarTlo sistemis erT-
erT naklovan mxared)).  

53   ioSida, zemoaRniSnuli sqolio 43, 381-83. 
54   iqve, 383. 
55   iqve, 384, 388-89. 
56   ix. sendford king-smiti, King-Smith S.B., Communist Foreign Trade Arbitration, 10 Harv. Int’l L. J. 34, 

1969, 40. (amtkicebs, rom FTAC iyo de faqto nacionaluri sasamarTlo ucxo qveynebis Sem-
TxvevebisTvis). 

57   Yoshida, zemoaRniSnuli sqolio 44, 383. Tumca es ar iyo gamonaklisi, es moTxovna arasodes 
yofila formalizebuli wesad. Kaj Hober, Arbitration in Moscow, 3 Arb. Int’l 119, 1987, 158. FTAC-is 
prezidentma erTxel ganmarta: „ucxoelebi SeiZleba CarTuli iyvnen..., magram es iqneboda 
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moebebis gasaxsnelad, romlebic SeiZleba moiTxovdes maT miukerZoeblobas an da-

moukideblobas gansaxilvel sakiTxSi.58 sasamarTlo ganxilvebi mimdinareobda ru-

sulad da forumis adgili iyo moskovi.59 am da sxva konstruqciuli mizeziT aSkarad 

Cndeboda eWvebi sistemis miukerZoeblobasTan dakavSirebiT.60 saqmeSi – Amtorg Trading 

Corp. da Camden Fiber Mills, Inc.61 – niu-iorkis saxelmwifo sasamarTlom Zaladakargulad 
cno arbitraJis xelSekruleba sabWoTa firmasTan mikerZoebulobis problemebis ga-

mo.62 erT-erTma gamokvlevam gaaanaliza FTAC-is gamoqveynebuli SemTxvevebi da da-

askvna, rom gadawyvetilebis miRebis dros aSkarad arsebobda mikerZoebuloba.63  

sabWoTa kavSiri iyo erT-erTi pirveli saxelmwifo, romelic SeuerTda niu-

iorkis konvencias.64 igi agreTve warmoadgenda saerTaSoriso komerciul arbitraJze 

evropuli konvenciis (1961 wlis Jenevis konvencia) adrindel mxares, Tumca 1988 

wlamde sabWoeTelebma ver gaatares saSinao implementirebuli kanonmdebloba. Sede-

gad ar arsebobs dokumentirebuli SemTxveva, sadac sabWoTa kavSirma cno da gaatara 

ucxouri arbitraJis gadawyvetileba – arc 1988 wlamde da arc mis Semdeg.65  

 
b. kerZo arbitraJi 

„satelefono samarTlisa“ da mikerZoebulobis memkvidreobam didi xniT miayena 
Crdili postsabWoTa qveynebs, maT Soris saqarTvelosac. SeerTebuli Statebis sa-

xelmwifo departamentma 1993 wels kongresis winaSe ganacxada, rom satelefono sa-

marTali kvlav ganagrZobda arsebobas saqarTvelos sasamarTlo sistemaSi.66  

1997 wels saqarTvelom gaauqma Tavisi adgilobrivi arbitraJis sasamarTloebi67 

da miiRo arbitraJis pirveli Tanamedrove kanoni, kanoni kerZo arbitraJze.68 es kano-

                                                                                                                                                         
azrs moklebuli, vinaidan (FTAC) Tavis funqciebs sakmaod kargad asrulebs amJamindel si-
tuaciaSi“. Hines J. H., Dispute Resolution and Choice of Law in United States – Soviet Trade, 15 Brook. J. 
Int’l L. 591, 1989, 633-34.  

58   Pat K. Chew, A Procedural and Substantive Analysis of the Fairness of Chinese and Soviet Foreign Trade Arbit-
rations, 21 Tex. Int’l L.J. 291, 304 n.73 (1985-1986).  

59   iqve, 309. 
60   magaliTisaTvis ix. King-Smith, zemoaRniSnuli sqolio 56, 40; ix. agreTve, Hober, zemoaRniS-

nuli sqolio 57, 154 (aRniSnavs bevr dasavluri biznesis problemas da komentatorebis kri-
tikas); Samuel Pisar, Soviet Conflict of Laws in International Commercial Transactions, 70 Harv. L. Rev. 593, 
635 (1957). (FTAC-is wesebs SeiZleba hqondes gavlena sabWoTa materialuri samarTlisa da 
samarTlebrivi normebis SerCevis sasargeblod). 

61   saqme Amtorg Trading Corp. da Camden Fiber Mills Inc. Soris, 197 Misc. 398, 94 N.Y.S.2d 651 (umaRlesi 
sasamarTlos angariSi, 1950). 

62   iqve, 653. gadawyvetileba apelaciaze Seicvala, vinaidan mxareebma miiRes pirobebi kon-
traqtis dadebis dros. niu-iorkis saarbtraJo sasamarTlom daamata, rom „es gadawyveti-
leba ver SeuSlida xels kemdens saTanado qmedebis ganxorcielebaSi, Tundac arbitraJs 
waerTva misTvis samarTliani da miukerZoebeli gadawyvetilebis miRebis fundamenturi 
ufleba“. arbitraJi saqmeze – Amtorg Trading Corp. da Camden Fiber Mills, Inc., Soris, 304 N.Y. 519, 
521, 109 N.E.2d 606, 1952, 607.  

63   Chew, zemoaRniSnuli sqolio 588, 323-30. 
64   niu-iorkis konvencia, zemoaRniSnuli sqolio 9. 
65   Komarov, zemoaRniSnuli sqolio 47, 301. 
66   U.S. Dep’t. of State, Bureau of Democracy, HR, and Lab., Georgia Human Rights Practices, 1993 876, 880 

(1994). 
67   ix. Salome Japaridze, Interrelations Between the Annulment of the Arbitral Award and the Refusal of Recognition 

and Enforcement of the Arbitral Award, 2013 Alt. Disp. Resol. Y.B. Tbilisi St. U., 229, 230.  
68   Law On Private Arbitration [LOPA], Official Gazette of the Parliament of Georgia [OGPG], No. 17-18, May 5, 

1997. 
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ni iZleoda komerciuli organizaciebis Seqmnis uflebas,69 romlebic uzrunvelyof-

dnen davebis gadawyvetis momsaxurebas.70 kanoni kerZo arbitraJze uzrunvelyofda 
konfidencialobas mxolod arbitraJuli sasamarTlos wevrebs Soris da ara mxareebs 

an mowmeebs Soris.71 efeqturobis interesidan gamomdinare, kanoni kerZo arbitraJze 
Seecada, neba daerTo gadawyvetilebis miRebis xanmokle periodebze, magram wesebi 
iyo iseTi drakonuli, rom miRebul iqna sawinaaRmdego Sedegi. tribunals unda gamo-

etana saarbitraJo gadawyvetileba sasamarTlo procesebis dawyebidan 30 dRis gan-

mavlobaSi, an Tavi mienebebina da mietovebina mxareebi xelaxla dasawyebad.72  
kanonis yvelaze sakamaTo sakiTxebi exeba saarbitraJo gadawyvetilebis aRiare-

basa da Sesrulebas. saarbitraJo gadawyvetileba SeiZleboda uSualod ganxorciele-

badi yofiliyo sasamarTlos mxridan kontrolisa da ganxilvis gareSe.73 sasamar-

Tlos monawileoba izRudeboda, Tu mxare moiTxovda gadawyvetilebis Secvlas, mag-

ram wesebi ar iyo gasagebi.74 sasamarTloebs SeeZloT, agreTve, SeeCerebinaT gadawyve-

tilebebi, Tu isini CaTvlidnen, rom gamousworebel zians moutanda mxares, miuxeda-

vad saqmis arsisa.75 kanons kerZo arbitraJze hqonda mniSvnelovani Secdomebi, mas ar 
gaaCnda araviTari usafrTxoebis zomebi interesTa konfliqtis sapirispirod. praq-

tikulad, ar hqonda winaswari gadaudebeli RonisZiebebi,76 da bolos, ar iTvaliswi-

nebda ucxoeTis saarbitraJo gadawyvetilebebis aRiarebasa da Sesrulebas.  
am naklovani mxareebis gamo kerZo arbitraJze kanonis ganxorcielebam katas-

trofuli Sedegi gamoiRo. arbitraJis momsaxurebiT dakavebul organizaciebs sxva 
provaideris Semdegac ki saarbitraJo gadawyvetileba erTsa da imave davaSi gamoh-

qonda erTi da imave mxareebis mimarT.77 kidev erTi amaRelvebeli tendencia gamoikve-

Ta – arbitraJis gamoyeneba mesame mxaris qonebis mitacebis mizniT.78 sqema muSaobda 
Semdegnairad: ori mxare Txzavda davas qonebis sakuTrebaze, romelic praqtikulad 
ekuTvnoda mesame mxares. provaideri gamoscemda brZanebas qonebis gadacemaze im mxa-

risTvis, romelic moigebda saqmes da aRsrulebis biuro aRasrulebda brZanebas, ro-

gorc sasamarTlo brZanebas, mesame mxare ki kargavda qonebas, yovelgvari Setyobine-

bis gareSe.79 qarTul sasamarTloebs xandaxan hqondaT SesaZlebloba, gadaemowmebi-

                                                 
69   Registered under the Entrepreneurship Law. Law on Entrepreneurship [LE], Official Gazette of the Parliament of 

Georgia [OGPG], No. 21-22, Oct. 28, 1994. 
70   kanoni kerZo arbitraJze, LOPA, zemoaRniSnuli sqolio 69, me-7 muxli. 
71   iqve, 27-e muxli. 
72   iqve, 31-e muxli. 
73   iqve, 42-e muxli; ix., agreTve, Sophie Tkemaladze, A New Law – A New Chance for Arbitration in Georgia, 

in International Scientific Conference: The Quality of Legal Acts and its Importance in Contemporary Legal 
Space (U. of Latvia Press 2012) 665, 665-66 (aRwers kerZo arbitraJze kanonis iZulebiT ganxorci-
elebas), (SemdgomSi – Tkemaladze, New Law).  

74   magaliTad, arbitraJis gadawyvetilebis Secvla nebadarTuli iyo, Tu es gadawyvetileba 
arRvevda arbitraJis xelSekrulebas an saqarTvelos kanons. kanoni kerZo arbitraJze, ze-
moaRniSnuli sqolio 69, 43-e muxli. miuxedavad amisa, am darRvevebis farglebi rCeboda ga-
nusazRvreli. Tkemaladze, New Law, zemoaRniSnuli sqolio 73, 666.  

75   iqve, 44-e muxli. sasamarTloebs hqondaT Tavisufali moqmedebis ufleba, ganesazRvraT es 
ziani, romelic xels uwyobda usafuZvlo praqtikas da gaurkvevel iZulebiTi ganxorci-
elebis uflebebs.  

76   droebiTi RonisZiebebi aris aucilebeli RonisZiebebi, winaswari sasamarTlo akrZalvis 
analogiuri, SeerTebul StatebSi.  

77   Giorgi Tsertsvadze, Commentary, Brief Commentary to the Georgian Arbitration Law 2009, 18 (Universal ed., 
2011) (SemdgomSi – Tsertsvadze, Commentary). samwuxarod, es „ormagi arbitraJi“ ar iyo iSvia-
Toba kerZo abitraJze kanonis moqmedebis periodSi, iqve. 

78   iqve, 30. 
79   iqve.  
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naT saSinao saarbitraJo gadawyvetileba, magram esec ki iyo damZimebuli procesi. 

bevri akritikebda am procesebs, rogorc veeberTela da xangrZliv procedurebs.80 

sasamarTloebic agreTve ibrZodnen, radganac gaugebari iyo maTi uflebamosilebis 

CarCoebi gadawyvetilebis Sesacvlelad.81  
kanoni kerZo arbitraJze ver uzrunvelyofda ucxouri saarbitraJo gadawyve-

tilebis aRsrulebas. es iwvevda dabneulobasa da Seusabamobas, rodesac mxare cdi-

lobda ucxouri saarbitraJo gadawyvetilebis aRsrulebas saqarTveloSi. 1994 wels 

saqarTvelom xeli moawera niu-iorkis konvencias ucxouri saarbitraJo gadawyveti-

lebebis aRiarebasa da aRsrulebaze (niu-iorkis konvencia), magram sasamarTloebi ig-

norirebas ukeTebdnen mas da mis nacvlad eyrdnobodnen minskis konvencias,82 an sa-

qarTvelos kanons kerZo saerTaSoriso kanonze (PIL),83 rogorc uflebamosilebas we-

sebis aRiarebasa da aRsrulebaze.84 es iyo problematuri, vinaidan orive – minskis 

konvencia da kerZo saerTaSoriso kanoni – aregulirebda mxolod sasamarTlo da ara 

saarbitraJo gadawyvetilebebis aRiarebasa da aRsrulebas.85  
Tumca kanoni kerZo arbitraJze gakritikebulia86 — ganxilul unda iqnes ufro 

farTo konteqstSi. igi miiRes sakanonmdeblo moRvaweobis nayofier periodSi, roca 

memkvidreobiTi sabWoTa kanonebi unda CaenacvlebinaT da bevri dro ar iyo dasafiq-

reblad;87 agreTve, qarTveli profesionalebi iyvnen sabWouri momzadebisa da ar 

hqondaT araviTari gamocdileba kerZo sakuTrebasTan dakavSirebul sakiTxebsa88 Tu 

kerZo davebis gadawyvetaSi;89 aseve, ganicdidnen qarTulad arbitraJze masalebis de-

ficits da profesionalebis umravlesobas xeli miuwvdeboda mxolod rusul wyaro-

                                                 
80   Giorgi Tsertsvadze, Commentary, Brief Commentary to the Georgian Arbitration Law 2009, 18 (Universal ed., 

2011) (SemdgomSi – Tsertsvadze, Commentary). samwuxarod, es „ormagi arbitraJi“ ar iyo iSviaTo-
ba kerZo abitraJze kanonis moqmedebis periodSi, iqve, 18. 

81   Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 666. sasamarTloebi xSirad interpretireb-
dnen am uflebamosilebis Secvlaze iseTnairad, rom hqonodaT gadawyvetilebis gauqmebis 
ufleba, Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 17. 

82   minskis 1993 wlis konvencia aris saerTaSoriso xelSekruleba samoqalaqo sasamarTlos ga-
dawyvetilebebis aRiarebisa da aRsrulebis regulirebisaTvis damoukidebel saxelmwifoTa 
Tanamegobrobis wevr qveynebSi (dsT). minskis konvenciam iuridiul daxmarebasa da samarT-
lebriv damokidebulebebze samoqalaqo, saojaxo da kriminalur sakiTxebSi (Minsk Convention 
on Legal Assistance and Legal Relations in Civil, Family and Criminal Matters, Unified Register of Legal Acts and 
Other Documents of the Commonwealth of Independent States, Jan. 33, 1993) gaaerTiana damoukidebel 
saxelmwifoTa Tanamegobrobis samarTlebrivi aqtebi da sxva dokumentebi, ianvari, 33, 1993 
(SemdgomSi – minskis konvencia/Minsk Convention). saqarTvelo iyo dsT-is wevri 2009 wlis 18 ag-
vistomde. Georgia’s Withdrawal from CIS, Ministry of Foreign Affairs of Georgia, http:// georgiamfa. blogs-
pot.com/2008/08/georgias-withdrawal-from-cis.html (last visited Feb. 23, 2015). 

83   Law on Private International Law [PIL], Official Gazette of the Parliament of Georgia [OGPG], No. 19-20, April 
29, 1998 (Georgia) (SemdgomSi – PIL). 

84   ix. George Tsertsvadze, Recognition and Enforcement of Foreign Arbitral Awards in Georgia, at 2-5 (Oct. 2009) 
Max-Planck-Institut für ausländisches und Internationales Privatrecht. (gamouqveynebeli sakandidato di-
sertacia). 

85   iqve.  
86   magaliTisaTvis ix. Japaridze, zemoaRniSnuli sqolio 7, 231.  
87   kanonebi mewarmeebze, monopoliasa da konkurenciaze, momxmareblis interesebis dacvaze, 

sasamarTlo sistemaze da yovlismomcveli samoqalaqo kodeqsi da savaWro kodeqsi – yvela 
miRebuli iyo am periodis ganmavlobaSi. 

88   1998 wels SeerTebuli Statebis erT-erTi eqsperti rekomendacias uwevda satreningo 
programas sabazro ekonomikis, konkurenciisa da savaWro kanonis iurisprudenciaze. Wil-
liam E. Kovacic & Ben Slay, Perilous Beginnings: The Establishment of Antimonopoly and Consumer Protection 
Programs in the Republic of Georgia, 43 Antitrust Bull. 15, 36 (1998).  

89   Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 15. 
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ebze;90 sabWoTa gamocdilebaSi uxvad SeimCneoda korufciac. profesionalTa umrav-

lesobam srulwlovanebas miaRwia sabWoTa sistemis periodSi, rodesac „satelefono 

samarTali“ Cveulebrivi movlena iyo da TiTqmis ar arsebobda makompensirebeli nor-

mebi an magaliTebi.  

reJimisa da wesebis kontrolze licenziis gamcemi iuristis ararsebobas Tavisi 

wvlili Sehqonda problemebis SeqmnaSi. 1990-ian wlebSi TiTqmis aravis SeeZlo emoq-

meda rogorc iurists.91 aravin ar iyo, romelic gaakontrolebda kvalifikaciebs, li-

cenzirebasa da disciplinas.92 oficialuri saqarTvelos advokatTa asociacia ar iyo 

Camoyalibebuli 2005 wlamde, kerZo arbitraJze kanonis miRebidan rva wlis Semdeg.93 
ufro metic, ar iyo saTanado qcevis araviTari modeli, rogoricaa, magaliTad, advo-

katis an arbitris eTikis kodeqsi.  

garda am formaluri defeqtebisa, kerZo arbitraJze kanonma (LOPA) iuristebs 
gauadvila arbitraJis centrebis Camoyalibeba da isini moiTxovdnen, rom es centre-

bi yofiliyo komerciuli sawarmoebi.94 centrebi konkurirebdnen instituciuri kli-

entebisTvis, romlebsac SeeZloT, TavianT samomxmareblo xelSekrulebebSi95 Seeta-

naT aucilebeli punqtebi arbitraJze kanonidan. es qmnida konfliqtebisaTvis Cveu-

lebriv garemos. arbitraJis momsaxurebis mimwodeblebi dainteresebulebi iyvnen, 
rom TavianTi klientebi bednierebi hyolodaT sasamarTlo procesebis maTi intere-

sebis Sesabamisad warmoebiT. miuxedavad imisa, rom yvela advokati an arbitraJis cen-

tri ar iyo araeTikuri an arakompetenturi, arbitraJis garemo mainc iyo erTgvari 
nazavi oportunizmis, ganaTlebis naklebobis, eTikuri normebisa da Caurevlobis 
kontrolis deficitisa.  

 
g. sisxlis samarTlis arbitraJi 

kerZo arbitraJze kanons hqonda konkurencia saeWvo wreebTan: qarTul krimina-

lur samyarosTan. saqarTvelos sisxlis samarTlis arbitraJSi davebis gadawyvetaSi 

Cabmuli iyvnen am samyaros wevrebi.96 es kanonieri qurdebi da maTi xelqveiTebi97 iT-

vlebodnen qarTuli sazogadoebis pativcemul wevrebad da maT xSirad uxmobdnen sa-

mezoblo, saojaxo da biznesTan dakavSirebuli davebis gadawyvetaSi dasaxmareb-

lad.98 davebis gadawyvetaSi maT mier gaweuli momsaxureba iyo ufro qmediTi da ata-

rebda ufro efeqturi aRsrulebis RonisZiebebis muqaras, vidre sasamarTloebis an 

arbitraJis dawesebulebebisa.99 

                                                 
90   Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 15, 16. 
91   ix. Christopher P.M. Waters, Who Should Regulate the Baku-Tbilisi-Ceyhan Pipeline, 16 Geo. Int’l Envt’l. L. 

Rev. 403, 413 (2004) (citing Christopher P.M. Waters, Counsel In the Caucasus: Professionalization and Law in 
Georgia (2004)). 

92   iqve. 
93   Christopher Waters, Market Control and Lawyers in the Former Soviet Union, 8 J. L. Soc’y 1, 7 (2007). 
94   kanoni kerZo arbitraJze – LOPA, zemoaRniSnuli sqolio 699, Art. 7.  
95   Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 665. 
96   ix., zogadad, Gavin Slade, Reorganizing Crime: Mafia and Anti-Mafia in Post-Soviet Georgia, (2013) (provi-

ding detailed history of the TIL in Georgia). (kanonieri qurdebis detaluri istoria saqarTvelo-
Si). zog SemTxvevaSi, isini xdebian sakmarisad mZlavrni ise, rom SeuZliaT daniSnon mosa-
marTleebi. Avilova, zemoaRniSnuli sqolio 43, 478, sqolio 90. 

97   xelqveiTebi moxseniebuli iyvnen avtoritetebad. Avilova, zemoaRniSnuli sqolio 43, iqve, 478. 
98   ix., mag. saqme Case of Ashlarba v. Georgia, No. 45554/08, §4, Eur. Ct. H.R. at 7 (2014). 
99   isini zogjer akisrebdnen maRal gadasaxads TavianTi momsaxurebisTvis, Avilova, zemoaRniS-

nuli sqolio 43, 478. 
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 evropuli sasamarTlos 2014 wlis ivlisis gadawyvetilebaSi detalurad aris 
gamokvleuli saqarTvelos kriminaluri arbitraJis istoria saqarTvelos sisxlis 
samarTlis kodeqsis im nawilebTan kavSirSi, romlebic davis gadaWras kanonieri 
qurdebis uflebamosilebis gamoyenebiT acxadebda kanongareSed.100 ganmcxadebeli 
ramdenime samezoblo davis gadawyvetiT gasamarTldeboda davis gadawyvetis uka-
nono meqanizmSi CabmisaTvis.101 aseTi wvrilmani, rogoric SeiZleba es sakiTxebi yo-
filiyo, adgenda kriminalur aqtivobebs, vinaidan isini mopasuxis kriminalur qselSi 
monawileobis damamtkicebel sabuTad gvevlineboda da, Sesabamisad, mopasuxe iRebda 
Svidwliani patimrobis ganaCens.102 adamianis uflebebis evropuli komisiis saape-
lacio sasamarTlom daamtkica danaSauli da aRmoaCina, rom saqarTvelos kanonebi, 
romlebic krZalavda davebis kriminalur gadawyvetas, ar arRvevda adamianis uf-
lebebisa da fundamenturi Tavisuflebebis dacvis konvencias.103  

 
IV. saqarTvelos arbitraJis axali kanoni 

2010 wels ZalaSi Sevida saqarTvelos arbitraJis axali kanoni.104 saqarTvelos 
kanoni arbitraJze mniSvnelovnad misdevs SeerTebuli Statebis komisiis tipur ka-

nons saerTaSoriso savaWro arbitraJze105 (tipuri kanoni). Sedegad, saqarTvelos ar-

bitraJis wesebi, Tumca ramdenime sayuradRebo gadaxriT, harmonizebulia TiTqmis 

70-amde erTan, maT Soris mniSvnelovan savaWro partniorebTan, rogorebicaa: Turqe-

Ti, ukraina, somxeTi, azerbaijani, ruseTi da germania.106 

kanoni arbitraJze uzrunvelyofs sasamarTloebs ufro sasargeblo da kon-

struqciuli roliT arbitraJis reJimSi. saqarTvelos sasamarTloebs axla pirvelad 
aqvs aRsrulebis iurisdiqcia, Tumca axali kanoni zRudavs sasamarTloebis Carevas 
arbitraJis procesebSi instanciebamde, romlebic specifikurad aris dadgenili 

tipur kanonSi.107 arbtraJze kanonis me-9 muxli adgens, rom sasamarTlom unda Se-

                                                 
100  Ashlarba, saqme, zemoaRniSnuli sqolio 98.  
101  iqve, 3.  
102  iqve, 2. 
103  iqve, 10-13. sasamarTlom, agreTve, daaskvna, rom saqarTvelos sisxlis samarTlis arbitraJi 

iyo sabWoTa sistemis memkvidreoba. iqve, 6-7. kanonieri qurdebis gamoyenebis praqtika 
uTuod gavlenas axdenda klientebis molodinze, Tu rogor gadaWridnen iuristebi 
samarTlebriv davebs da uTuod zemoqmedebas axdenda qarTuli arbitraJis ganviTarebaze.  

104  saqarTvelos kanoni arbitraJis Sesaxeb (LoA), 13, (2.07.2009), saqarTvelos parlamentis oficia-
luri gazeTi (SemdgomSi – LoA). 48-e muxlis Tanaxmad, kanoni ZalaSi Sevida 2010 wlis 1 ianvars.  

105  U.N. Comm’n on Int’l Trade L., UNCITRAL Model Law on International Commercial Arbitration with Amend-
ments as Adopted in 2006, U.N. Doc. A/40/17 (2006) [SemdgomSi – Model Law]. UNCITRAL-is yvela 
dokumenti modeluri kanonis Sesaxeb xelmisawvdomia: <http://www.uncitral.org/ uncitral/en/index. 
html>. UNCITRAL-is Tanaxmad: tipuri kanoni gankuTvnilia Statebis dasaxmareblad arbit-
raJis procedurebze Tavisi kanonebis reformebisa da modernizebis gansaxorcieleblad, 
raTa mxedvelobaSi iqnes miRebuli saerTaSoriso savaWro arbitraJis gansakuTrebuli ma-
xasiaTeblebi da saWiroebebi. igi asaxavs msoflio konsensuss saerTaSoriso arbitraJuli 
praqtikis ZiriTad aspeqtebze, romlebic miRebulia yvela regionis Statebisa da msof-
lios sxvadasxva samarTlebrivi da ekonomikuri sistemis mier. iqve. 

106  im qveynebis sruli CamonaTvalisTvis, romlebmac miiRes tipuri kanoni, ix. UNCITRAL-is 
vebgverdi,<http://www.uncitral.org/ uncitral/ en/uncitral_texts/arbitration/1985Model_arbitration_status.html>, 
bolos Sesworda 2015 wels). ganmartebiTi baraTi saqarTvelos arbitraJis kanonproeqtze, 
romelic momzadda saqarTvelos saarbitraJo kanonebis evropulTan ukeTesi harmonize-
bisaTvis. ganmartebiTi baraTi saqarTvelos arbitraJis kanonproeqtze, 2009, 1 (qarTul 
enaze, avtoris failze), (SemdgomSi – LoA, ganmartebiTi baraTi). 

107  kanoni arbitraJze adgens: „am kanoniT marTul sakiTxebSi sasamarTlo ar Caereva araviTar 
sakiTxSi, garda saqmeebisa, romlebic specialurad am kanoniT aris uzrunvelyofili, LoA, 
zemoaRniSnuli sqolio 1044, me-6(2) muxli. 
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wyvitos moqmedeba da mxareebi gagzavnos arbitraJSi, Tu saqmeSi aris xelSekruleba 

arbitraJze da mxare droulad moiTxovs mas.108 sasamarTlos Caurevloba arbitraJis 

mniSvnelovani principia, romelic xels uwyobs efeqturobas109 da kanoni arbitraJze 
axdens mizanSewonil balanss miznebsa da saWiroebebs Soris im usamarTlobis Sesa-

ferxeblad, romelic warmoiSva kerZo arbitraJze kanonis moqmedebisas. qvemoT 

moyvanili punqtebi ganixilavs axali kanonis umniSvnelovanes nawilebs.  

 
a. kanonis CarCoebi 

arbitraJze kanonis mixedviT, yvela sakiTxi SeiZleba ver gadawydes saarbit-

raJo wesiT. kanoni arbitraJze zRudavs saarbitraJo tribunals „kerZo xasiaTis qo-

nebrivi davebisTvis, romlebic emyareba mxareebis Tanabar uflebebs da, romelTa ga-

daWrac mxareebs TviTon SeuZliaT“.110 qarTuli samoqalaqo kodeqsi ganmartavs sa-

kuTrebas rogorc „nebismier sagans, iseve rogorc aramaterialur sakuTrebas, ro-

melsac SeiZleba flobdnen, iyenebdnen da icilebdnen fizikuri da iuridiuli pi-

rebi“.111 sakuTrebis moTxovna, savaraudod, adgens ufro farTo CarCoebs, vidre ti-

puri kanonis moTxovna komerciuli urTierTobidan warmoSobil davebze.112 Tumca 

tipuri kanonis SemmuSaveblebma farTo interpretacia misces termins – komerciu-

li:113 konkretuli sakiTxebi SeiZleba CaiTvalos sakuTrebasTan dakavSirebul dave-

bad da mainc moxvdes tipuri kanonis farglebs gareT. erT-erTi magaliTi iqneboda 

pretenziebi xelfasebze dasaqmebis kontraqtiT.114 gadmocemuli ar aris iseTi qar-

Tuli saqmeebi, romlebic SeiZleba gansazRvravdes sakuTrebis sazRvrebs tipuri ka-

                                                 
108  iqve, me-9(1) muxli; saqarTvelos samoqalaqo kodeqsi (CPC), saqarTvelos parlamentis ofi-

cialuri gazeTi № 47-48, 31 dekemberi, 1997, muxlebi: 186-e (1) (d), 272-e (v) (saqarTvelo), (Sem-
dgomSi – saqarTvelos samoqalaqo saproceso kodeqsi). arbitraJi moqmedebs, Tu sasamarT-
lo ar miiCnevs, rom xelSekrulebas Zala aqvs dakarguli. saqmis Sewyvetis moTxovna ar iz-
Rudeba qarTuli arbitraJebisTvis, magram ufro metad saarbitraJo garCevebisTvis sxva-
gan nebismier adgilas. es muxli Sesworda 2015 wels arbitraJze kanonis tipur kanonTan 
harmonizebis mizniT. saqarTvelos arbitraJis kanonis Sesworebebi, saqarTvelos parla-

mentis oficialuri gazeTi №3218, 1-li(3) muxli, 26 marti, 2015 (saqarTvelo). (SemdgomSi – 
Sesworebebi arbitraJis kanonze). ix., agreTve, Model law, zemoaRniSnuli sqolio 105, me-8 (1) 
muxli. saqmis arbitraJze misamarTavad arbitraJze kanonis sawyisi uzrunvelyofa moiT-
xovda saarbitraJo garCevebis dawyebas da ara, ubralod, saTanado saarbitraJo xelSekru-
lebis arsebobas. kanoni arbitraJze, zemoaRniSnuli sqolio 103, me-9 (1)-(2) muxli. 

109  Gary Born, The Principle of Judicial Non-Interference in International Arbitral Proceedings, 30 U. Pa. J. Int’l L. 
999, 999 (2008-2009). 

110  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 1-li (2) muxli. 
111  saqarTvelos samoqalaqo kodeqsi (CC), saqarTvelos parlamentis oficialuri gazeTi 

(OGPG), 31, 24 ivlisi, 1997, 147-e muxli (saqarTvelo), (SemdgomSi – saqarTvelos samoqalaqo 
kodeqsi). 

112  odel law, zemoaRniSnuli sqolio 105, 1-li muxli. 
113  termins „unda mieces farTo interpretacia ise, rom faravdes komerciuli xasiaTis urTi-

erTobebidan warmoSobil yvela sakiTxs, iqneba es kontraqtiT Tu ara“. iqve, 1-li muxli, 
sqolio 3.  

114  UNICITRAL-is analitikuri komentari pirvel muxlTan dakavSirebiT adgens, rom komerciu-
lis farglebSi „ar Sedis SromiTi konfliqtebi anu dasaqmebasTan dakavSirebuli davebi da 
Cveulebrivi momxmareblis saCivrebi, miuxedavad maTi biznesTan damokidebulebisa“. Seer-
Tebuli Statebis generaluri mdivani, analitikuri komentari saerTaSoriso komerciuli 
arbitraJis Sesaxeb tipuri kanonis teqstis proeqtze, 18, U.N. Doc. A/CN. 1985, 9/264, (Semd-
gomSi – tipuri kanoni Model Law, analitikuri komentari). 
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nonis miznebisTvis, magram mizanSewonilia davaskvnaT, rom mas miecemoda farTo in-

terpretacia.  

arbitraJis kanonis farglebSi ufro mniSvnelovani SezRudva aris is, rom dava 
unda iyos kerZo xasiaTis. es SezRudva ar Cans tipur kanonSi. arc kanoni arbitraJze 
da arc nebismieri gamoqveynebuli sasamarTlo saqme ar ganmartavs am moTxovnas. ar-

bitraJs daqvemdebarebuli erT-erTi saqme exeboda uZravi qonebis gamosyidvis uf-

lebasTan dakavSirebul davas, magram ar uzrunvelyofda kerZo xasiaTis moTxovnis 

parametrebs.115 kvlav rCeba mniSvnelovani kiTxvebi: aris produqciis xarisxze saCiva-

ri kerZo xasiaTis dava? aris dasaqmebulis saCivari saxifaTo samuSao pirobebze ker-

Zo xasiaTis dava?116 saxelmwifo saagentoebisadmi miTiTebam, xeli moaweron arbitra-

Jis am CarCo xelSekrulebebs, SeiZleba SezRudos kerZo xasiaTis moTxovna.117 Tu da-

vebi saxelmwifo saagentoebis CarTulobiT CaiTvleba kerZo xasiaTis davebad, maSin 
SeiZleba saTanado iyos farTo interpretacia.  

amgvari bundovani standarti SeiZleba zRudavdes saerTaSoriso arbitraJs sa-

qarTveloSi. sasamarTloebi arbitraJze daqvemdebarebasTan dakavSirebul sakiTxebs 
Cveulebrivad wyveten sakuTar erovnul kanonze dayrdnobiT, miuxedavad mxareebs 

Soris arsebuli SeTanxmebisa.118 imis gamo, rom kanoni arbitraJze iZleva bundovan 
farglebs saarbitraJo daqvemdebarebasTan dakavSirebiT, ucxouri mxareebi SeiZleba 
wuxdnen, rom maTi davebi dasruldeba qarTul sasamarTloebSi. am mizeziT sasargeb-

lo iqneboda aq sasamarTlo an sakanonmdeblo ganmartebis micema.  

 
b. saarbitraJo xelSekrulebis forma 

kanoni arbitraJze afarToebs kerZo arbitraJis kanonis moTxovnas da moiTxovs 

saarbitraJo xelSekrulebas werilobiTi formT. is zedmiwevniT misdevs tipuri ka-

nonis wesebs saintereso modifikaciiT. orive – kanoni arbitraJze da tipuri kanoni – 

iZleva nebarTvas saarbitraJo xelSekrulebis nebismier werilobiT formaze, maT So-

ris eleqtronulze,119 Tumca kanoni arbitraJze nebas rTavs, rom, Tu romelime mxare 
aris fizikuri piri an administraciuli saagento, saarbitraJo xelSekruleba unda 
iyos werilobiTi formiT. aq kanoni moiTxovs werilobiTis ufro SezRudul ganmar-

tebas, rac unda moicavdes specifikur instruments, xelmowerils mxareebis mier.120 
es SezRudva dawesebulia momxmarebelTa dacvis mizniT da aris misasalmebeli gaum-

jobeseba.121 

                                                 
115  Tbilisis saapelacio sasamarTlos saqme №2B/---11---2011 (sruli nomeri da TariRi ar aris 

xelmisawvdomi).  
116  gaixseneT, rom dasaqmebasTan dakavSirebuli davebi, romlebic aris tipuri kanonis farg-

lebs gareT, SeiZleba moxvdes arbitraJze kanonis iurisdiqciaSi sakuTrebis davebze. mo-
deluri kanoni, analitikuri komentari, zemoaRniSnuli sqolio 114. 

117  kanoni arbitraJze, zemoaRniSnuli sqolio 4, me-8 (8) muxli.  
118  ix. Bernard Hanotiau, What Law Governs the Issue of Arbitrability?, 12 Arb. Int’l 391 (1996).  
119  Model law, zemoaRniSnuli sqolio 105, me-7 (4) muxli; kanoni arbitraJze, zemoaRniSnuli sqolio 

4, me-8 (5) muxli. kanoni arbitraJze gansazRvravs ,,eleqtronul komunikacias“ me-2 (1) (b) 
muxlSi. saarbitraJo xelSekruleba iTvleba werilobiTad, Tu misi Sinaarsi Cawerilia ne-
bismieri formiT, ,,saarbitraJo xelSekrulebis an kontraqtis formisagan damoukideblad“. 
iqve, me-8 (4) muxli. kontraqtis formirebis moTxovnebi eqvemdebareba saqarTvelos samo-
qalaqo kodeqss. saqarTvelos samoqalaqo kodeqsi, zemoaRniSnuli sqolio 111, 319–e-348-e 
muxlebi. 

120  kanoni arbitraJze, zemoaRniSnuli sqolio 104, Art. 8 (8).  
121  kanoni arbitraJze, ganmartebiTi baraTi, zemoaRniSnuli sqolio 106, 9. kanoni arbitraJze, 

agreTve, moicavda gansakuTrebul wess, rodesac orive mxare fizikuri piria, magram ar-
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kerZo arbitraJze kanonis moqmedebis periodSi qarTulma sasamarTloebma Camo-
ayalibes werilobiTi moTxovnebis sakmaod mkacri interpretacia: Tu mxareebi gasa-
gebad ar dasTanxmdnen werilobiT, yvela oficialuri moTxovnis Semdeg sasamarTlo-

ebma SeiZleba xelSekruleba CaTvalon dauSveblad.122 mkacri interpretacia iyo lo-
gikuri pasuxi saarbitraJo reJimis irgvliv aRmoCenili usamarTlobisadmi. saarbit-

raJo kanonis Sesabamisad, sasamarTloebi agrZelebdnen am SezRudul praqtikas.123 
problemis nawili SeiZleboda yofiliyo saarbitraJo kanonis moTxovna, rom xelSek-
rulebebi moicavdes specifikur miTiTebas SerCeuli forumis saarbitraJo weseb-

ze.124 es moTxovna iyo problemuri, vinaidan is saSualebas aZlevda mxares an ganmxil-
vel sasamarTlos, ganecxadebina saCivari, rom klauzula iyo arasakmarisi, Tundac 
yofiliyo arbitraJis provaideris naTlad maidentificirebeli werilobiTi xelSek-
ruleba, magram misi wesebisadmi specifikuri miTiTebis gareSe. saarbitraJo kanonis 
2015 wlis Sesworebebma gaaforma es moTxovna,125 romelmac unda Seuwyos xeli saar-
bitraJo xelSekrulebebis ufro mniSvnelovan samarTlebriv miRebas. 

 
g. saarbitraJo sasamarTlos Semadgenloba da iurisdiqcia 

1. daniSvna 

arbitris daniSvna erT-erTi yvelaze mniSvnelovani gadawyvetilebaa arbitraJ-

Si.126 daniSvnis wesebi da procesi mniSvnelovnad imoqmedebs mxareebisa da sazogadoe-

                                                                                                                                                         
bitraJis kanonSi 2015 wels Setanili Sesworebebis Sedegad amoiRes es wesi. arbitraJis ka-
nonis Sesworebebi, zemoaRniSnuli sqolio 108, 1-li (2) muxli.  

122  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 55-56 (Tbilisis saqalaqo sasamarTlo, saq-
me №2,8139-09, 12 aprili, 2010 weli (xelSekruleba, romelic adgens, rom „kontraqtidan ga-
momdinare, nebismieri dava unda gadawydes kerZo arbitraJiT“, aRmoCnda Zaladakarguli). 

123  iqve, 56 (citireba Tbilisis saqalaqo sasamarTlo, saqme № 2,1263-11, 28 Tebervali, 2011 we-
li. xelSekruleba, sadac ikiTxeba: arbitraJis provaideri, SerCeuli mosarCelis mier, un-
da wyvetdes nebismier davas, aRZruls an dakavSirebuls mxareebs Soris kontraqtTan maT 
Soris davebs kontraqtis iuridiuli Zalis Sesaxeb. ix. agreTve, Tkemaladze, New Law, zemoaR-
niSnuli sqolio 73, 669-670 (Tbilisis saapelacio sasamarTlos praqtika xelSekrulebis 
araqmediTad aRiarebaze gaurkvevlobis safuZvelze). aRsaniSnavia, rom provaiderebi mowa-
dinebuli arian, xelaxla gadaweron saarbitraJo xelSekruleba misi qmediTobis gasaumjo-
beseblad. baTumis arbitraJis permanentuli sasamarTlo Tavisi saqmeebis 17%-Si daexmara 
mxareebs saarbitraJo xelSekrulebis gadamuSavebaSi, Tsertsvadze, Commentary, zemoaRniSnuli 
sqolio 777, 61 sqolio 211. 

124  arbitraJze sawyisi kanonis me-2(2) muxli adgenda: ,,am kanonis miznebisTvis mxareTa Soris 
xelSekruleba unda moicavdes miTiTebas im permanentuli saarbitraJo dawesebulebis ar-
bitraJis wesebze, romelTac mimarTes mxareebma davis gadasawyvetad“. kanoni arbitraJze, 
zemoaRniSnuli sqolio 103, me-2(2) muxli. 

125  arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 1088, muxli 1-li (1) (b). sawyisi klau-
zula Canacvlebuli iyo formulirebiT, romelic moiTxovda, rom specifikuri arbitraruli 
forumis nebismieri arCevani aucileblad unda moicavdes im forumis wesebis gamoyenebis 
arCevas. ix. kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-2 (2) muxli. Casworebuli me-2 (2) 
muxli axla uflebas aZlevs mxareebs, CaerTon specialur (izolirebul) arbitraJSi TavianTi 
wesebiT. ix. ganmartebiTi baraTi saqarTvelos arbitraJze kanonis Casworebis Taobaze ka-
nonproeqti, samuSao jgufi kerZo kanonis reformebis sabWos procedurul kanonze, 15 de-
kemberi, 2014 weli, <http://parliament.ge/en/law/7666/15244>, bolos gadaisinja 3 ivniss, 2015 wels 
(SemdgomSi – ganmartebiTi baraTi). es cvlileba sasargeblo iqneba biznesdavebisTvis. 

126  Orkun Akseli, Appointment of Arbitrators as Specified in the Agreement to Arbitrate, 20 J. Int’l Arb. 247, 247 
(2003). arbitrebis daniSvna aris gadamwyveti, vinaidan bevr SemTxvevaSi arbitri ar aris 
dakavSirebuli kanonTan an precedentTan da ufro metad moqmedebs samarTlianobisa da 
miukerZoeblobis sakuTari grZnobiT. ix. David Pierce, The Federal Arbitration Act: Conflicting Inter-
pretations of its Scope, 61 U. Cin. L. Rev. 623, 1992, 625.  
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bis mier samarTlianobis miRebaze.127 arbitraJis kanonis Tanaxmad, mxareebs Tavisuf-

lad SeuZliaT arbitrebis raodenobis gansazRvra kontraqtis dadebis dros. xelSek-

rulebis ararsebobisas maTi raodenoba aris sami.128 mxareebs Tavisuflad SeuZliaT 
airCion arbitrebis SerCevis nebismieri meTodi. praqtikulad, mxareebi icaven arbit-

raJis mier SerCeuli provaideris seleqciis meTods.129 im SemTxvevaSi, Tu isini ar ir-

Ceven seleqciis meTods, arbitraJis kanoni icavs tipuri kanonis standartul wesebs 
da uzrunvelyofs, rom TiToeulma mxarem daniSnos erTi arbitri, orive arbitrma ki 
daniSnos mesame. Tu romelime arbitri ar dainiSna drois moTxovnil periodebSi, qar-

Tuli sasamarTloebi romelime mxaris moTxovniT ganaxorcielebs daniSvnas, rome-

lic ar gasaCivrdeba.130  
arbitraJis kanoni icavs tipuri kanonis akrZalvas erovnebis mizeziT arbitris 

daniSvnis dabrkolebaze,131 rac xels unda uwyobdes saerTaSoriso arbitraJisadmi 
ndobas saqarTveloSi, vinaidan es ucxoelebs miscems saerTaSoriso arbitraJSi jgu-

furad momsaxurebis saSualebas.132  

 
2. acileba  

arbitris acilebis procedurebi aris aucilebeli boroteba, Tumca maT moqme-

debas „gamosaSvebi sarqvelis“ xasiaTi aqvs arbitraJis procesis erTianobis sagaran-

tiod; isini, agreTve, SeiZleba gamoiyenebodes arbitraJis procesis sabotaJad an mi-

si winsvlis Sesaferxeblad.133 acilebis procedurebis gaTvaliswinebisas mniSvnelo-

vania imis aRiareba, rom saqarTvelo patara qveyanaa da mxareebi da arbitrebi, albaT, 
icnoben erTmaneTs. es mxareebs aZlevs TavianTi arbitris arCevanis ukeT Sefasebis 

SesaZleblobebs, magram, amave dros, SeiZleba iwvevdes konfliqtebis risks an miuker-

Zoeblobas. miukerZoebeli arbitrebis daniSvna erT-erTi umniSvnelovanesi sakiTxia 
qarTuli arbitraJisTvis. kerZo arbitraJze kanonis periodSi iyo eWvi, rom arbitre-

bi iyvnen mikerZoebulebi.  
arbitraJis kanonis acilebis axalma procedurebma SeiZleba es sakiTxi Searbi-

los. misi acilebis wesebi igivea, rac tipuri kanonis wesebi erTi gamonaklisiT: erTi 
arbitris SemTxvevaSi, acilebis momTxovn mxares SeuZlia, peticiiT mimarTos uSua-

lod sasamarTlos da ar aris saWiro acilebis wardgena tribunalisTvis.134 es aris 

                                                 
127  orive mxaris uflebamosileba, Tanabari monawileoba miiRon gadawyvetilebis mimRebis 

SerCevaSi, samarTliani arbitraJuli forumis mniSvnelovani momentia. ix. 3 Ian Macneil, Fe-
deral Arbitration Law: Agreements, Awards, and Remedies under the Federal Arbitration Act §27:3 (1995 & 
Supp. 1997). 

128  LoA, zemoaRniSnuli sqolio 104, me-10 muxli. 
129  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 104. qarTuli arbitraJis centrebis ume-

tesobis wesebi ubrundeba erTi arbitris SerCevas provaideris mier. ix., mag., Rules of Ar-
bitration Proceedings, Dispute Resolution Center, Ltd. (DRC), R. 5.3, <http://www.drc-arbitration.ge/ index.php? 
option=com_content&view=category&id=47&Itemid=11&lang=en> (bolos ganxiluli 11 seqtembers, 
2015 wels), (SemdgomSi – DRC arbitraJis wesebi), (requiring DRC daniSvnis gansaxorcieleb-
lad, Tu saqmes hyavs erTi arbitro). DRC saqarTvelos erT-erTi umsxvilesi provaideria, 
romelic marTavda 1334 saarbitraJo saqmes 2013 wels. iqve (hiperkavSiri ,,Cven Sesaxeb“, Sem-
deg hiperkavSiri ,,statistika“).  

130  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-11 muxli. praqtikulad sasamarTlos da-
niSvna aris iSviaTi. Tsertsvadze, Commentary, zemoaRniSnuli sqolio 777, 106.  

131  Model law, zemoaRniSnuli sqolio 1311, me-11 (1) muxli.  
132  Model law, analitikuri komentari, zemoaRniSnuli sqolio 114, at 28, 1. 
133  Christopher Koch, Standards and Procedures for Disqualifying Arbitrators, 20 J. Int’l Arb. 325, 325 (2003). 
134  kanoni arbitraJze, zemoaRniSnuli sqolio 1044, me-13 (3) muxli. sasamarTlos yvela gada-

wyvetileba aris saboloo da ar eqvemdebareba gasaCirebas. iqve; Model law, zemoaRniSnuli 
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mniSvnelovani cvlileba kerZo arbitraJze kanonis wesebSi, romlebic sasamarTlos 

ar aZlevda acilebis procesze zedamxedvelobis nebas.135 apelaciis ufleba mxareebs 
unda aZlevdes met damajereblobas, rom nafic msajulTa Jiuri iqneba miukerZoebe-

li.136 man SeiZleba, gaaZlieros samarTlebrivi mxardaWera arbitraJisTvis. Tu mosa-

marTleebs eqnebaT arbitrebis daniSvnis, damtkicebisa da acilebis neba, isini ufro 
metad Seitanen wvlils nafic msajulTa Jiuris warmatebaSi.  

amis garda, saqarTvelos arbitraJis asociaciam (GAA) 2014 wels daamtkica ar-

bitrebis eTikis kodeqsi. GAA-is eTikis kodeqsi137 dafuZnebulia 2003 wlis ABA/ AAA 

(amerikis advokatTa asociacia/amerikis arbitraJis asociacia) eTikis kodeqsze ar-

bitrebisTvis komerciul davebSi.138 ABA/AAA kodeqsis pirveli cxra kanoni TiTqmis 

mTlianad miRweul iqna saqarTvelos arbitraJis asociaciis kodeqsSi.139 es wesebi 
aris brwyinvale dasawyisi arbitrebis profesionalizaciisTvis saqarTveloSi da 

SeiZleba xeli Seuwyos ndobis ganmtkicebas arbitraJSi.140 

 

                                                                                                                                                         
sqolio 1055, me-13(3) muxli; saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli 
sqolio 108, 356-e15(6) muxli. 

135  kanoni kerZo arbitraJze, zemoaRniSnuli sqolio 68, me-15 muxli. arbitraJis provaideri 
flobda saboloo gadawyvetilebas yvela acilebaze.  

136  arbitraJze kanonis (LoA) me-6 muxli moiTxovs, rom tribunali iyos damoukidebeli Tavis 
qmedebebSi. LoA, zemoaRniSnuli sqolio 104, me-6 muxli. Tumca gaurkvevlad, es mandati mainc 
SeiZleba uzrunvelyofdes mxareebs sasamarTloSi gasaCivrebis damatebiTi uflebebiT.  

137  saqarTvelos arbitraJis asociacias (GAA) ara aqvs vebgverdi, aqvs feisbukis gverdi, Geor-
gian Arbitration Association (GAA), facebook, <https://www.facebook.com/GAAtbilisi?fref=ts>, (ukanaskne-
lad ganxilul iqna 12 seqtembers, 2015 wels), (SemdgomSi moxseniebuli iqneba rogorc GAA 
feisbukgverdi). GAA eTikis kodeqsi xelmisawvdomia: <http://edu.gba.ge/wp-content/uploads/ 2014/ 
06/Code-of-Ethics-for-Arbitrators.pdf>, (ukanasknelad ganxilul iqna 12 seqtembers, 2015 wels). 

138  Code of Ethics For arbitrators in Commercial Disputes, American Bar Association and American Arbitration 
Association (2003), <https://www.adr.org/aaa/ShowProperty?nodeId=/UCM/ADRSTG_003867 (last visited Sept. 
12, 2015)>, (ukanasknelad ganxilul iqna 12 seqtembers, 2015 wels) (SemdgomSi d 2003 /kodeqsi).  

139  sabolood ABA/AAA Cannon, romelic gansazRvravs gamonaklisebs araneitraluri arbit-
raJisaTvis, iyo uaryofili, rogorc Seusabamo. mxaris mier daniSnuli arbitrebi sammxriv 
komisiaze SeerTebul StatebSi zogjer iTvlebodnen rogorc „araneitralebi“. Olga K. Byrne, A 
New Code of Ethics for Commercial Arbitrators: The Neutrality of Party-Appointed Arbitrators on a Tripartite Panel, 
30 Fordham Urb. L.J. 1815 passim (2002-2003); Code of Ethics For arbitrators in Commercial Disputes, Canon VII 
A(1) (1977). sapirispirod, saerTaSoriso arbitraJis eTikis normebi moicavs yvela arbitrs, 
romlebic moqmedeben sruliad damoukideblad da miukerZoeblad, gamonaklisebis gareSe. 
iqve, 1815-1816, 1825. 2003 ABA/AAA kodeqsi Seecada SeerTebuli Statebis standartebis miax-
loebas saerTaSoriso standartebTan saerTaSoriso normebis, rogorc prezumfciis dar-
Rvevis, CarTvis gziT, magram mxareebs mainc aZlevda saSualebas, dasTanxmebodnen araneitra-

luri arbitrebis dasaqmebas, rogorc mocemulia X kanonSi. sxva qveynebis msgavsad, saqarT-
velo ar aRiarebs araneitralur arbitrebs. aSkara, araorazrovani standartebi aris yvelaze 
mizanSewonili saqarTvelosaTvis.  

140  saqarTvelos saarbitraJo asociacia (GAA) aris ara licenziis gacemis uflebis organos, 
aramed nebayoflobiTi profesionaluri organizacia. miuxedavad amisa, GAA dainterese-
bulia am wesebis gavrcelebiT da aRsrulebiT. mTeli 2014 wlis ganmavlobaSi GAA-m saqar-
Tvelos advokatTa asociaciasTan TanamSromlobiT moawyo seminarebi advokatebisa da sxva 
pirebis kodeqsze informirebis mizniT. ix. GAA-s feisbukgverdi, zemoaRniSnuli sqolio 
137. kanonis ZalaSi Sesvlisas kodeqsi iyo konsultaciuri xasiaTis. GAA gegmavs mis gadaq-
cevas ganxorcielebadad momavalSi.  
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d. iurisdiqcia 

kanoni arbitraJze iTvaliswinebs tipur kanonSi arsebuli kompetencia-kompe-

tencia doqtrinis srul aRiarebas.141 kompetencia-kompetencia doqtrinis Tanaxmad, 
arbitraJis tribunali uflebamosilia, gansazRvros, aqvs Tu ara iurisdiqcia arse-

bul davaze.142 tribunalis sakuTari iurisdiqciiT dadgenilebis gamotanis ufleba-

mosileba fundamenturi sakiTxia arbitraJisaTvis da igi iTvleba tipuri kanonis 

erT-erT sayrdenad.143 amis gareSe arbitraJis procesi advilad Seferxdeboda mxari-

saTvis iurisdiqciuli sakiTxebis sasamarTloSi wamoWriT.144  
arbitraJze kanoni agreTve iRebs tipuri kanonis zedmiwevniT mniSvnelovan gamoyo-

fadobis princips.145 gamoyofadobis principi adgens, rom xelSekruleba sakiTxis arbit-

raJze dasayeneblad, faqtobrivad, calkeuli samarTlebrivi xelSekrulebaa, gamomdina-

re ZiriTadi kontraqtidan, romelsac igi erTvis. amrigad, Tu ZiriTadi xelSekruleba 
aRmoCndeba iuridiulad Zaladakarguli, xelSekruleba sakiTxis arbitraJze dasayeneb-

lad kanonis ZaliT ar iqneba iuridiulad Zaladakarguli. tribunali inarCunebs iuris-

diqcias aseTi gadawyvetilebis gamosatanad.146 gamoyofadobis gareSe iuridiuli Zalis 

                                                 
141  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-16 muxli; Model law, zemoaRniSnuli sqo-

lio 1055, me-16 muxli. 
142  C. Ryan Reetz, The Limits of the Competence-Competence Doctrine in the United States Courts, 5 Disp. Resol. 

Int’l 5, 5 (2011). 
143  Peter Binder, International commercial Arbitration and Conciliation in UNCITRAL Model Law Jurisdictions 214 (3rd 

ed., 2010). saerTaSoriso arbitraJis wesebis umravlesoba arbitraJul tribunals aZlevs sa-
kuTari iurisdiqciiT dadgenilebis gamotanis saSualebas. ix. magaliTad, Am. Arbitration Ass’n, 
Commercial Arbitration Rules and Mediation Procedures, 13 (2013) <https://www.adr.org/ aaa/ Show Property? 
nodeId=/UCM/ADRSTG_004103>, (SemdgomSi –  wesebi). SeerTebuli Statebis rva Stats, sxvaTa 
Soris, miRebuli aqvs tipuri kanonis me-16 muxli, xolo kompetencia-kompetencia doqtrina, 
sazogadod, miRebulia SeerTebul StatebSi. rici, zemoaRniSnuli sqolio 142, 6.  

144  tipuri kanonis me-8 (1) muxli da arbitraJze kanonis me-9 (1) muxli saqarTvelos samoqalaqo 
saproceso kodeqsis 356-e16 muxlTan erTad sasamarTlos aZlevs iurisdiqciuri gadawyveti-
lebis gakeTebis uflebas maSinac ki, rodesac sakiTxi notificirebulia rogorc saarbitraJo 
xelSekrulebis sagani. maSin, rodesac muxlebi sasamarTlosgan moiTxovs acilebas, Tu xel-
Sekruleba ar aris Zaladakarguli, isini, amave dros, ewinaaRmdegebian kompetencia-kompe-
tenciis ZiriTad ideas gadawyvetilebis gamotanis uflebamosilebis tribunalidan sasa-
marTloze gadacemiT. saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 
108, 186-e, 272-e muxlebi. sasamarTloebis dabrkoleba sawyisi iurisdiqciiT gadawyvetilebis 
gamotanis ganxorcielebaSi miTiTebulia rogorc kompetencia-kompetenciis negatiuri ze-
moqmedeba. John J. Barcelo III, Who Decides the Arbitrators’ Jurisdiction? Separability and Competence-Competence 
in Transnational Perspective, 36 Vand. J. Transnat’l L. 1115, 1124 (2003). am negatiuri zemoqmedebis sau-
keTeso Sedegi aris franguli kanoni. iqve, 1124-1126 (citireba: samoqalaqo procesebis fran-
guli kodeqsis 1458-e muxli). zogi iurisdiqcia nawilobriv mimarTulia negatiuri zemoq-
medebisken, roca me-8 muxls ganmartaven rogorc muxls, romelic, upirveles yovlisa, ubra-
lod, moiTxovs xelSekrulebis arsebobisa da misi kanonierebis samarTlebriv dadasturebas. 
iqve, 1128, sqolio 55, 1129, sqolio 62 (miTiTeba Sveicariaze, honkongsa da ontarioze). Seer-
Tebulma Statebma uaryo kompetencia-kompetenciis doqtrinis negatiuri efeqti Cikago – kap-
lanis saqmis pirvel ofcionSi, 514, aSS, 938 (1995), magram, amave dros, agrZelebs kompetencia-
kompetenciis doqtrinis ZiriTadi anu dadebiTi efeqtis aRiarebas. rici, zemoaRniSnuli 
sqolio 142, 6.  

145  kanoni arbitraJze, zemoaRniSnuli sqolio 1044, 16-e(1) muxli; Model law, zemoaRniSnuli 
sqolio 1055, me-16 (1) muxli; Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law on 
International Commercial Arbitration, 25 (2006), <http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/ 
07-86998_Ebook.pdf> (SemdgomSi tipuri kanonis ganmartebiTi SeniSvna).  

146  ix. Arthur Nussbaum, The “Separability Doctrine” in American and Foreign Arbitration, 17 N.Y.U. L. Q. Rev. 
609 (1939-1940) (providing an early discussion on separability doctrine). (uzrunvelyofs adreul disku-
sias gamoyofadobis doqtrinaze). 
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armqone kontraqtis marTva arbitris mier daasustebda mis uflebamosilebas, gamoetana 

gadawyvetileba, romlis Sedegic logikurad CixSi Sevidoda.147 gamoyofadoba muSaobs 
kompetencia-kompetenciasTan erTad tribunalis avtonomiis SesanarCuneblad. kompe-
tencia-kompetenciis analogiurad es principi amJamad mtkiced aris damkvidrebuli sa-

erTaSoriso arbitraJSi.148 qarTuli sasamarTloebi mxars uWeren orive princips.149 

 
e. droebiTi RonisZiebebi  

kerZo arbitraJze kanonis erT-erTi umniSvnelovanesi naklia droebiTi Ronis-

Ziebebis ararseboba.150 Sedegad, mxareebisTvis ar iyo araviTari iuridiuli dacvis 
saSualeba sasamarTlo akrZalvis SemTxvevaSi arsebuli mdgomareobis SesanarCuneb-

lad an ganuwyveteli zianis SesaCereblad, an aqtivebis SesanarCuneblad. sasamarT-

loebs hqondaT droebiTi Semweobis pirobebi,151 magram, rogorc Canda, kanoni kerZo 
arbitraJze Tavidan aridebda sasamarTlos iurisdiqcias, Tu orive mxare ar Tan-

xmdeboda uaris gamoricxvaze an arbitraJze xelSekruleba ar iyo Zaladakarguli.152 
droebiTi Semweobis ararseboba kerZo arbitraJze kanoniT mxareebisTvis iyo kidev 
erTi dabrkoleba arbitraJis arCevaSi. 

kanoni arbitraJze uzrunvelyofs droebiT RonisZiebebs, nawilobriv tipuri 

kanonis 2006 wlis versiis me-17 muxlis Sesabamisad. saqarTvelos arbitraJis arsebo-

bis ganmavlobaSi droebiTi RonisZiebebi amJamad nebadarTulia: (1) arsebuli mdgoma-

reobis SesanarCuneblad an aRsadgenad, (2) mxarisaTvis an TviT arbitraJis procesi-

saTvis zianis prevenciisTvis,153 (3) resursebis SesanarCuneblad, romlisganac SeiZ-

leba Sesruldes arbitraJis gadawyvetileba an (4) mtkicebulebis SesanarCuneblad.154 

mxarem SeiZleba mimarTos tribunals nebismier dros saboloo gadawyvetilebis gamo-

tanamde droebiTi Semweobis Taobaze. wesebi didi tvirTia ganmcxadebeli mxarisTvis. 

mxarem unda aCvenos „damajerebloba, rom ziani adekvaturad ver gamoswordeba sasa-

marTlos gadawyvetilebiT zaralis anazRaurebaze, Tu ar iqneba micemuli samarT-

lebrivi dacvis saSualeba da rom ziani „mniSvnelovnad gadawonis“ zians mowinaaRmde-

                                                 
147  Alan Scott Rau, The Arbitrability Question Itself, 10 Am. Rev. Int’l Arb. 287, 341 (1999); Alan Scott Rau, Eve-

rything You Really Needed to Know About “Separability” in Seventeen Simple Propositions, 14 Am. Rev. Int’l 
Arb. 1, 81-82 (2003). 

148  Kaj Hober & Annette Magnussen, The Special Status of Agreements to Arbitrate: The Separability Doctrine; 
Mandatory Stay of Litigation, 2 Disp. Resol. Int’l 56, 56 (2008). But ix. Model Law Explanatory Note, supra note 
145, 25 (,,vinaidan 2003 wlis koncefciebi jer kidev ar aris aRiarebuli“). gamoyofadobis 
doqtrina damtkicebuli iyo SeerTebul StatebSi sxvadasxva terminologiis gamoyenebiT. 
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 1967, 395. The U.S. Supreme Court later doubled down 
on separability in Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 2010, 63. Horton D., Mass Arbitration and 
Democratic Legitimacy, 85 U. Colo. L. Rev. 459, 2014, 487, (reviewing Margaret Jane Radin, Boilerplate: The 
Fine Print, Vanishing Rights, and the Rule of Law, 2013.  

149  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 96.  
150  miuxedavad uflebamosilebis ararsebobisa, erT-erTi eqsperti amtkicebs, rom qarTuli 

arbitraJis centrebi zogjer gamoscemdnen droebiT RonisZiebebs arbitraJis tribunalis 
konstituciamde, iqve, 140. 

151  saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 108, 198-e muxli.  
152  kanoni kerZo arbitraJze, zemoaRniSnuli sqolio 688, 30-e muxli. 
153  teqsti SeiZleboda gamoyenebuli yofiliyo sasamarTlo procesis akrZalvis gasamarTleb-

lad, Model law, zemoaRniSnuli sqolio 105, me-17 (2) (b) muxli; U.N. Comm’n on Int’l Trade L., Rep. 
on the Work of its Thirty-Ninth Session, 92-95, U.N. Doc. A/61/17 (2006) (SemdgomSi – 2006 UNCITRAL-is 
moxseneba). ena nagulisxmevi iyo mxareebis mier kreatiuli an Semaferxebeli taqtikisaTvis 
gamosayeneblad arbitraluri procesis dabrkolebis mizniT, iqve, 94. 

154  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-17 muxli. 
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ge mxarisadmi.155 amasTanave, unda iyos „mizanSewonili SesaZlebloba“, rom ganmcxade-

beli mxare warmatebuli iqneba saCivris arsTan dakavSirebiT.156 es pirobebi Seesabame-

ba tipur kanons. tipuri kanonis SemmuSaveblebi Tvlidnen, rom es maRali standarti 

aucilebeli iyo, raTa tipuri kanoni SesabamisobaSi yofiliyo bevr erovnul iuridi-

ul sistemasTan.157 

tipuri kanonis 2006 wlis wesebi agreTve moicavs calmxriv xelmisawvdomobas sa-

samarTlos winaswar brZanebaze, romlis mizania, Tavidan iqnes acilebuli imedgacrue-

ba moTxovnil droebiT Semweobaze.158 imisaTvis, Tu ratom SeiZleba mxares dasWirdes 

es, arsebobs mniSvnelovani safuZvlebi, rogorebicaa, magaliTad, saxsrebis gadinebis 

an qonebis ganadgurebis prevencia. arbitraJze kanoni am wess ar Seicavs, magram mxaree-

bi inarCuneben qarTuli sasamarTlosgan droebiTi dacvis saSualebis miRebis ufle-

bas.159 saqarTvelos samoqalaqo saproceso kodeqsis Tanaxmad, mxareebma SeiZleba mii-

Ron droebiTi samarTlebrivi dacvis sxvadasxva saSualeba,160 calmxrivad gansakuTre-

bul gadaudebel SemTxvevebSic ki, oficialuri sarCelis Setanamde.161 amis gamo cal-

mxrivi winaswari sasamarTlo brZanebis ararseboba arbitraJis kanonSi ar unda iwvev-

des mniSvnelovan problemebs. faqtobrivad, am uflebamosilebebis winaaRmdegobrivi 

buneba, albaT, uaryofiTad imoqmedebda arbitraJis reputaciaze saqarTveloSi.162  

sainteresoa aRvniSnoT, rom droebiTi dacvis moTxovnis simZime qarTul sasa-

marTloebSi ufro naklebia, vidre arbitraJul tribunalSi. samoqalaqo saproceso 

kodeqsi moiTxovs, mxareebma daamtkicon „gonivruli safuZveli“, raTa sasamarTlom 

daijeros, rom misi gadawyvetileba iqneboda uSedego am sasamarTlo dacvis gareSe.163 

aris arbitraJze kanonis pirveli elementis analogiuri — ziani adekvaturad ver ga-

moswordeba sasamarTlos gadawyvetilebiT zaralis anazRaurebaze, Tu ar iqneba mi-

cemuli samarTlebrivi dacvis saSualeba,164 Tumca samoqalaqo saproceso kodeqss, 

gansxvavebiT arbitraJze kanonisagan, ara aqvs damatebiTi moTxovna, rom, Tu ar iqneba 

micemuli samarTlebrivi dacvis saSualeba, ziani „mniSvnelovnad gadawonis“ zians 

                                                 
155  iqve, me-18 (1) (a)-(b) muxli. 
156  iqve, me-18 (1) (g) muxli. 
157  2006 wlis UNCITRAL-is angariSi, zemoaRniSnuli sqolio 153, 99; es erTgvarad analogiuria 

winaswari samarTlebrivi dacvis moTxovnebisa SeerTebuli Statebis federalur sasamarT-
loebSi. ix., magaliTad, Winter v. Nat. Res. Def. Council, Inc. 555 U.S. 7 (2008).  

158  Model law, zemoaRniSnuli sqolio 105, me-17 muxlis b da g punqtebi. 
159  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 23-e muxli.  
160  Georgia Civ. Proc. C., zemoaRniSnuli sqolio 111, 198-e muxli. dacvis saSualebebi, sxvaTa So-

ris, moicavs qonebis konfiskacias an qmedebebis akrZalvas; iqve, 198-e (i)(2) muxli.  
161  iqve, 192-e-193-e muxlebi. SeerTebuli Statebis analogia aris samoqalaqo procesebis fede-

raluri wesebi, 65(a) (winaswari sasamarTlo akrZalva) da samoqalaqo procesebis federa-
luri wesebi, 65(b) (droebiTi sasamarTlo akrZalva Setyobinebis gareSe). arbitraJze kanonis 
sawyisi redaqciiT, rogorc Cans, saerTaSoriso arbitraJisTvis gamoricxulia calmxrivad 
dacva gansakuTrebul SemTxvevebSi. kanoni arbitraJze, zemoaRniSnuli sqolio 104, 23-e (3) 
muxli. miuxedavad imisa, rom es ar aris idealuri, gamoricxvas SeiZleboda, gaeTanabrebina 
TamaSis wesebi saerTaSoriso arbitraJSi, vinaidan ufro metia albaToba, rom Sidasaxelm-
wifoebrivi mxare mimarTavda swored aseT calmxriv dacvas qarTuli sasamarTlodan. arbit-
raJis kanonze 2015 wlis SesworebebiT nebadarTulia sagangebo mdgomarebisas calmxrivi 
sarCelebi qarTul sasamarTloebSi. arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqo-
lio 108, 1-li (10) muxli; ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, § (a) (b.g.); (Seswo-
reba: „mieces sasamarTlos uflebamosileba, mimarTos droebiT RonisZiebebs mxaris moT-
xovnisas sarCelis Setanamdec ki“). 

162  Nikoloz Chomakhidze, Provisional Measures in International Arbitration, Alt. Disp. Resol. Y.B. Tbilisi St. U., 
108, 128 (2013).  

163  saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 108, 191-e muxli. 
164  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-18 (1) (a) muxli. 
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mowinaaRmdege mxarisadmi, an, rom ganmcxadebelma mxarem unda aCvenos warmatebis mi-

zanSewonili SesaZlebloba saCivris arsTan dakavSirebiT. amasTanave, qarTuli sa-

xelmwifo organoebi ar arian mondomebulebi tribunalebis droebiTi RonisZiebebis  

aRsrulebisaTvis. am armosurneobisa da mZime datvirTvis pirobebi iwvevs arbitra-

Juli tribunalis dabneulobas da sarCelis Setanas sasamarTloSi droebiTi dacvis 

saSualebis miRebaze. arbitraJze kanoni zustad misdevs tipuri kanonis wesebs droe-

biTi RonisZiebebis aRiarebasa da aRsrulebasTan dakavSirebiT. yvelaze mniSvnelova-

ni situaciaa saerTaSoriso mxareebisTvis, rodesac kanoni naTlad aCvenebs, rom aseT 

RonisZiebebs eqneba savaldebulo Zala da aRsruldeba qarTuli sasamarTloebis mi-

er, miuxedavad imisa, Tu romel qveyanaSi gamoitanes gadawyvetileba.165 es aris axali 

kanonis mniSvnelovani aspeqti da droTa ganmavlobaSi man SeiZleba, didi gavlena mo-

axdinos.  

msgavsad tipuri modelis SemTxvevisa, mxareebi SeiZleba aferxebdnen mxolod 

SezRudul saSualedo gadawyvetilebebis aRiarebasa da aRsrulebas mxolod SezRu-

dul garemoebebSi.166 es wesebi emTxveva saboloo gadawyvetilebebis aRiarebisa da aR-

srulebis standartul wesebs mcireodeni cvlilebebiT.167 tipuri kanoni ar awesebs 

mtkicebulebis tvirTs, magram sarCelebis umravlesobisTvis kanoni arbitraJze awe-

sebs mtkicebulebis tvirTs im mxareze, romelic cdilobs, uari Tqvas gadawyvetile-

bis aRiarebaze an aRsrulebaze.168 es aris mniSvnelovani aRsrulebiswina niSani sasa-

marTloebisTvis.169  

 

v. saarbitraJo procesebi 

1. Tanabari midgoma mxareebisadmi da SesaZleblobebi saqmis warsadgenad 

arbitraJze kanoni Seesabameba tipur kanonSi arbitraJis ori fundamenturi 

principis garantiebs — mxareebisadmi Tanabar midgomasa da argumentebis moyvanis Se-

saZleblobas.170 tipuri kanonis SemmuSaveblebma am principebs uwodes arbitraJis 
proceduris Tavisuflebis didi qartia, vinaidan maT Tvlidnen arsebiTad arbitra-

JisTvis da, albaT, yvelaze mniSvnelovnad tipur kanonSi.171 mizezebi aris aSkara. Ta-

nabari midgoma da argumentaciis moyvana, rogorc miukerZoeblobis arsi,172 saTanado 

                                                 
165  kanoni arbitraJze, zemoaRniSnuli sqolio 104, iqve, 21-e muxli. 
166  iqve, 22-e muxli . 
167  iqve, 22-e(1)(a)-22-e (1)(b)(b.a.) muxlebi. 
168  Model law, zemoaRniSnuli sqolio 105, me-17I (1) muxli; kanoni arbitraJze, zemoaRniSnuli 

sqolio 104, 22-e (1)(a) muxli; UNCITRAL-is SemmuSaveblebma specialurad datoves mtkicebu-
lebis tvirTis sakiTxi Sidasaxelmwifoebrivi Sesabamisi kanonisTvis. binderi, zemoaRniS-
nuli sqolio 143, 271;  

  U.N. Comm’n on Int’l Trade L. Working Group on Arbitration and Conciliation, Rep. on the Work of Its Forty-
Second Session, 73, U.N. Doc. A/CN 9/573 (2005) (SemdgomSi – 2005 wlis ivlisi, UNCITRAL-is 
saangariSo moxseneba). 

169  ramdenime sarCelze ar aris mkafio datvirTva: magaliTad, sarCelebs sajaro wesrigis Tao-
baze, romlebic iTvleba dakavebuli Tanamdebobis safuZvlad, sasamarTlom TviTon damou-
kideblad unda gadaxedos, kanoni arbitraJze, zemoaRniSnuli sqolio 104, 22-e(1)(b) muxli. 

170  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-3 muxli; Model law, zemoaRniSnuli sqo-
lio 105, Arts. 18-19. 

171  Model law, analitikuri komentari, zemoaRniSnuli sqolio 114, 44, 1. 
172  SeerTebul StatebSi federaluri kanoni arbitraJze interpretirebulia rogorc kanoni, 

romelic moiTxovs ZiriTad procesualur miukerZoeblobas; ix., mag., borni, zemoaRniSnu-

li sqolio 109, 1021 (federaluri arbitraJis kanonis citireba, SeerTebuli Statebis ko-
deqsi, §10, 2006).  
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samarTlebrivi procedura da miswrafebaa davebis gadawyvetis yvelanairi sistemi-

saTvis. Tumca praqtikulad SeiZleba arcerTi principi iyos upirobo, isini aucile-

belia imisaTvis, rom arbitraJi darCes sicocxlisunariani.173 mniSvnelovania aRiniS-

nos, rom arbitraJze kanonma gadaanacvla tipuri kanonis Tanabari midgomis punqti 

(tipuri kanonis me-18 muxli) arbitraJze kanonis wina nawilisken, sadac igi amJamad 

aris — arbitraJze kanonis me-3 muxli, romlis ganTavseba kanonis dasawyisSi xazs us-

vams misi gamoyenebis mniSvnelobas mTeli saarbitraJo organizaciisa da ara, ubra-

lod, saarbitraJo procesebisTvis.174 kerZo arbitraJze kanoniT am principebis susti 

dacvis pirobebSi es saimedo samarTlebrivi regulirebaa. 

 
 

2. procesualuri normebis gansazRvra 

orive – tipuri kanoni da kanoni arbitraJze – uzrunvelyofs mxaris damoukideb-

lobas procesualuri normebis gansazRvrisas.175 mxareebis mier sakuTari procesua-

luri normebis Tavisuflad SerCeva saarbitraJo procesis kidev erTi mniSvnelovani 

principia.176 arbitraJis warmatebis erT-erTi mTavari mizezi, sasamarTlo procesis 
sapirispirod, aris mxareebis SesaZlebloba, mimarTon procedurebi TavianTi saWiroe-

bebis Sesabamisad.177 amgvari uflebamosileba aris konkretuli SezRudvebis sagani.178 

magaliTad, mxareebs ar SeuZliaT, daavalon mxareebisadmi Tanabari midgomis dacva.179  

arbitraJze kanonis Tanaxmad, im SemTxvevaSi, rodesac ar arsebobs mxaris xel-

Sekruleba procedurebze, „davebi gadawydeba arbitraJuli tribunalis mier gan-

sazRvruli normebis Sesabamisad.“180 arbitraJze kanonSi gamotovebulia tipuri kano-

nis miTiTeba tribunalis TiTqmis SeuzRudav Tavisuflebaze saTanado normebis Se-

muSavebasTan dakavSirebiT.181 es, samwuxarod, praqtikul mniSvnelobas aniWebs arbit-

rebis Tavisuflad moqmedebis uflebas.182  

 

                                                 
173  Reza Mohtashami, The Requirement of Equal Treatment with Respect to the Conduct of Hearings and Hearing 

Preparation in International Arbitration, 3 Disp. Resol. Int’l 124 (2009). magaliTad, „argumentebis moyva-
nis sruli SesaZlebloba“ ar niSnavs, rom mxares ufleba aqvs, gamoiyenos gaWianurebis taq-
tika, wamoayenos SeuzRudavi winaaRmdegobebi an axali mtkicebuleba saarbitraJo gada-
wyvetilebis gamoSvebis wina dRes. Model law, analitikuri komentari, zemoaRniSnuli sqo-
lio 105, 46, 8. 

174  tipuri kanonis kanonproeqtis SemmuSaveblebs dasawyisSi awuxebdaT, rom Tanabari midgo-
mis Sesaxeb punqtis moTavsebas tipuri kanonis V Tavis (arbitraluri procesebis warmar-
Tva) qvepunqtSi SeiZleboda, Seeqmna varaudi, rom es principi izRudeboda konkretuli 
procesebisTvis. binderi, zemoaRniSnuli sqolio 1433, 277; Summary Records of the 322nd Meeting, 
[1985] 16 Y.B. Comm’n Int’l. Trade L. 466, 468, 28, U.N. Doc. A/CN.9/SER.322.; Model law, analitikuri 
komentari, zemoaRniSnuli sqolio 1144, 46, 7. 

175  Model law, zemoaRniSnuli sqolio 1055, me-19 muxli; kanoni arbitraJze, zemoaRniSnuli sqo-

lio 104, 24-e, 2(2) muxli. 
176  binderi., zemoaRniSnuli sqolio 143, 281.  
177  borni, zemoaRniSnuli sqolio 109, 1003. 
178  ix. Michael Pryles, Limits to Party Autonomy in Arbitral Procedure, 24 J. Int’l Arb. 327 (2007). 
179  Model law, analitikuri komentari, zemoaRniSnuli sqolio 114, 45, 3.  
180  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 24-e (2) muxli. 
181  Model law, zemoaRniSnuli sqolio 105, me-19(2) muxli.  
182  borni, zemoaRniSnuli sqolio 109, 1010-1015. saerTaSoriso konvenciebisa da erovnuli sa-

marTlebrivi sistemebis umravlesoba, maT Soris SeerTebuli Statebis, uzrunvelyofs tri-
bunalis diskreciul uflebas procedurebze mxaris xelSekrulebis ararsebobisas. iqve.  
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3. arbitraJis adgilis SerCeva 

arbitraJis adgilis gansazRvra gamomdinareobs tipuri kanonis pirobebidan. 

mxareebi uflebamosilni arian, airCion adgili, sadac gaimarTeba arbitraJi, xolo 

tribunalma SeiZleba gamoscados Tavisi diskreciuli ufleba iq, sadac, Sesabamisad, 

misTvis iqneba moxerxebuli.183 saerTaSoriso arbitraJSi es SeiZleba gansakuTrebu-

lad mniSvnelovani iyos, vinaidan arbitraJis adgili gansazRvravs sasamarTlos meT-

valyureobis tipsa da koliziur normebs.184  

 
4. faqtebis wardgena 

kanoni arbitraJze uzrunvelyofs mxareebs nebismieri piris mier faqtebis war-

dgenis uflebiT sasamarTlo proceduris nebismier etapze.185 kanoniT miTiTebuli 

iqneba „rwmunebuli an sxva warmomadgenloba“, romelic, savaraudod, kars gauRebs ne-

bismier individualur pirs, romelsac mxare moisurvebs. es mniSvnelovania samarT-

lianobaze xelmisawvdomobis TvalsazrisiT. saqarTveloSi bevrs ar SeuZlia, daiqi-

ravos advokati da amitom isargeblebs ojaxis wevriT an megobriT, rogorc araiu-

risti warmomadgenliT.186  

 

5. sasarCelo gancxadebebisa da dacvis ena 

kanoni arbitraJze da tipuri kanoni mxareebs sTavazobs enis arCevanis uflebas, 
mxaris damoukideblobis principis Sesabamisad. rogorc xedavT, kanoni arbitraJze 
ar moicavs gaumarTavi qarTuli enis gamouyeneblobis pirobas, Tundac Sida arbit-

raJisTvis.187 es aris stimulis mimcemi imasTan dakavSirebiT, rom saqarTveloSi aris 

Temebi, sadac qarTuli ena ar dominirebs.188 

                                                 
183  kanoni arbitraJze, zemoaRniSnuli sqolio 1044, 25-e muxli; Model law, zemoaRniSnuli sqo-

lio 105, me-20 muxli. 
184  Tumca, zogadad, gasagebia, rom saerTaSoriso savaWro arbitraJSi mniSvnelovania maspinZe-

li qveynis kanoni (ix. While it is generally understood that the law of the host country is important in inter-
national commercial arbitration (ix. Noah Rubins, The Arbitral Seat is No Fiction: A Brief Reply to Tatsuya Na-
kamura’s Commentary, The Place of Arbitration in International Arbitration-Its Fictitious Nature and Lex Arbitri, 
16 Mealey’s Int. Arb. Rep. 12 (2001), zogierTma mecnierma wamoayena e.w. „delokalizaciis“ Teo-
ria, romelic saerTaSoriso arbitraJs ganixilavs rogorc sakuTar delokalizebul nor-
matiul reJims, romelic ar eqvemdebareba erovnul kanonebs. ix. Tetsuya Nakamura, The Place of 
Arbitration in International Arbitration-Its Fictitious Nature and Lex Arbitri, 15 Mealey’s Int. Arb. Rep. 11 
(2000); Jan Paulson, Delocalisation of International Commercial Arbitration: When and Why It Matters, 32 Int’l 
& Comp. L.Q. 53 (1983).  

185  Model law, zemoaRniSnuli sqolio 105, 28-e muxli. 
186  sirTule wamoiWreba, rodesac dava raime mizeziT gadadis qarTul sasamarTloebSi. nebis-

mier „mcodne warmomadgenels“, ara aucileblad iuriskonsults, SeuZlia, monawileoba 
miiRos pirveli instanciis sasamarTloebSi. saqarTvelos samoqalaqo saproceso kodeqsi, 
zemoaRniSnuli sqolio 108, 94-e(d) muxli, magram apelaciis doneze daiSvebian mxolod li-
cenzirebuli uflebamosili advokatebi, iqve, 93-e-101-e muxlebi. 

187  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 29-e muxli; Model law, zemoaRniSnuli sqo-
lio 1055, 22-e muxli. 

188  saqarTvelos hyavs mcire raodenobis Temebi, sadac laparakoben somxurad da azerbaija-
nulad saxlSi, xolo rusulad laparaks amjobineben saxlis gareT. 2002 wlis aRweris Ta-
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Tu mxareebi airCeven adgilobrivi arbitraJis iurisdiqcias, maSin gamoiyeneba 
am iurisdiqciis wesebi sasarCelo gancxadebasa da dacvasTan dakavSirebiT. SeTanxme-

buli wesebis ararsebobis SemTxvevaSi kanoni arbitraJze icavs tipuri kanonis mizan-

Sewonil wesebs.189  

 

6. samarTalwarmoebis forma da mtkicebulebebis miReba 

saerTaSoriso savaWro arbitraJis procesi xSirad, magram ara yovelTvis, moi-

cavs zepir mosmenas, romelic waagavs saqmis garCevas zogadi samarTlis sasamarTlo-

ebSi,190 Tumca zogi saerTaSoriso tribunali kvlav agrZelebs dokumenturi da sxva 

masalebis Canawerebis gakeTebas.191 kanoni arbitraJze tipuri kanonis analogiurad 
cdilobs, marTos saSualedo mdgomareoba am zogadi samarTlisa da samoqalaqo sa-

marTlis tradiciebs Soris da tribunals aZlevs uflebas, gadawyvitos, aris Tu ara 

saWiro zepiri mosmena, rodesac masze ar aris gansakuTrebuli moTxovna.192 moTxov-

nis arsebobis SemTxvevaSi, wesebi avaldebuleben, rom Catardes mosmena.193  

kanoni arbitraJze, tipuri kanonis msgavsad, Rrmad ki ar Sedis detalebSi, 

rogor Caatarebs tribunali mosmenebs,194 aramed ufro Sors midis, vidre ama Tu im 
SemTxvevaSi tipuri kanoni uflebamosilebis miniWebiT zogierTi sasamarTlo saqmi-

sadmi. kanoni arbitraJze, amasTanave, adgens, rom tribunalma SeiZleba mosTxovos 

mxares, warudginos mtkicebuleba meore mxares an tribunals.195 tribunalma, agreT-

ve, SeiZleba moixmos mowmeebi da moiTxovos maTi dakiTxva,196 Tumca es iSviaTad xdeba 

saqarTveloSi.197 am procedurebis umravlesoba mxareebis an tribunalis mier aris 

gadasawyveti.198 mxareebs SeeZleboda saerTaSoriso advokatTa asociaciis wesebis 

(IBA-is wesebi) miReba mtkicebulebebis aRebaze saerTaSoriso arbitraJSi.199 

                                                                                                                                                         
naxmad, yvelaze didi jgufebi saqarTveloSi aris Semdegi: azerbaijanelebis – 6,5%, som-

xebis – 5,7% da rusebis – 1,5%. msoflio cnobari, zemoaRniSnuli sqolio 12.  
189  Model law, zemoaRniSnuli sqolio 105, 23-e, 25-e muxlebi; LoA, supra note 104, Arts. 30-31, 33. 
190  saerTaSoriso komerciuli arbitraJebis umravlesobaSi mxareebi moiTxoven davebis zepir 

garCevas. motaSami, zemoaRniSnuli sqolio 176, 128. Tumca tendencia inacvlebs farTo we-

rilobiTi wardgenebisaken da mokle mosmenebisaken. iqve.  
191  samoqalaqo samarTlis sistemebis umravlesobaSi upiratesobas ufro metad aZleven doku-

mentur mtkicebulebas, vidre mowmeTa Cvenebebs. ix. Nathan D. O’Malley, The Procedural Rules Go-
verning the Production of Documentary Evidence in International Arbitration – As Applied in Practice, 8 Law & 
Prac. Int’l Cts. & Tribunals 27, 27 (2009).  

192  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 32-e(1) muxli. 
193  iqve. 
194  rogorc praqtikuli sakiTxi, saarbitraJo forumebis umravlesobas eqneba sakuTari ga-

moyenebadi procesualuri normebi.  
195  iqve, 35-e(2)(a), (g.) muxli. 
196  iqve, 35-e(2)(b) muxli. es tribunalze orientirebuli midgoma ufro metad Seesabameba samo-

qalaqo samarTlis tradicias (saqarTvelos CaTvliT), rodesac sasamarTlo pirveli iRebs 
pasuxismgeblobas mowmeebis mowvevasa da dakiTxvaze. ufro detaluri informaciis misaRe-
bad zogadi samarTlisa da samoqalaqo samarTlis tradiciebs Soris arsebul gansxvavebeb-
ze, mtkicebulebis miRebisa da saerTaSoriso arbitraJis praqtikaSi saSualedo gzis gamo-
naxvis gaTvaliswinebiT, ix. motaSami, zemoaRniSnuli sqolio 176; Rolf Trittman and Boris Kaso-
lowsky, Taking Evidence in Arbitration Proceedings Between Common Law and Civil Law Traditions – The De-
velopment of a European Hybrid Standard for Arbitration Proceedings, 31 U.N.S.W.L.J. 330, 333 (2008). 

197  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 844, 131. 
198  UNCITRAL – gaerTianebuli erebis organizaciis saerTaSoriso savaWro kanonis Taobaze 

Seqmnili komisia aCvenebs, rom saerTaSoriso arbitraJis normebis umravlesoba specialu-
rad ar miuTiTebs mosmenis detalebze, rogorebicaa: brZaneba mowmis gamoZaxebaze, da-
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arbitraJze kanonis Tanaxmad, procesualuri moqmedebis daxurvisas arbitri da 

sxva monawileebi unda inaxavdnen informacias konfidencialurad.200 Semdeg kanonia 
garanti, Tu sxvagvarad ar aris SeTanxmebuli an gaTvaliswinebuli kanonSi, rom yve-

la dokumenti, mtkicebuleba da werilobiTi an zepiri gancxadebebi ar iqnes gamoq-

veynebuli an gamoyenebuli sxva sasamarTlo procesSi.201 es ar aris tipur kanonSi,202 

anu SeerTebul StatebSi203 konfidencialobis dacvam SeiZleba xeli Seuwyos mxareebs 
Soris arsebuli davis mogvarebas, ufro efeqtur praqtikas, stimuli misces doku-

mentebis ufro keTilsindisierad da srulyofilad wardgenas da daicvas monawilee-

bi zianisagan, rac SeiZleba gamowveul iqnes informaciis gasajaroebiT. Tumca kon-

fidencialobis dacva dakavSirebulia erTgvar xarjebTan, rogoricaa sazogadoeb-

riobis SezRuduli xelmisawvdomoba informaciaze. es dacva, saboloo jamSi, gamarT-

lebulia saqarTveloSi.  

 
z. saarbitraJo gadawyvetileba  

1. materialursamarTlebrivi normebi 

gansxvavebiT kerZo arbitraJze kanonisagan, romelic ar iZleoda araviTar re-

komendacias davis arsisaTvis gamoyenebad wesebze, kanoni arbitraJze moqmedebs ti-

puri kanonis Sesabamisad gadawyvetilebis misaRebad, mxarisaTvis Tavisuflebis mini-

Webis gaTvaliswinebiT, xolo tribunalis moqmedebis Tavisufleba iTvleba valdebu-

lebebis Seusruleblobad.204 gamoyenebadi samarTlis ararsebobis SemTxvevaSi, kanoni 

                                                                                                                                                         
kiTxvis procesebi an aqtebi mosmenis dawyebasa da dasrulebaze. UNCITRAL-is SeniSvnebis 
rekomendaciiT am wesebs wyvets tribunali mxareebTan SeTanxmebiT procesis adreul etap-
ze. UNCITRAL, Notes on Organizing Arbitral Proceedings (2012), 2012, <http://www.uncitral.org/ pdf/ english/ 
texts/arbitration/arb-notes/arb-notes-e.pdf>, (bolos Sesworda 2012 wels). 

199   IBA Rules on the Taking of Evidence in International Arbitration, International Bar Association (2010), <http:// 
www.ibanet.org/Document/Default.aspx?DocumentUid=68336C49-4106-46BF-A1C6-A8F0880444DC>, (bo-
los Sesworda 2015 wlis 23 Tebervals). IBA ar aris savaldebulo, Tumca farTodaa miRebu-
li. Georg von Segesser, The IBA Rules on the Taking of Evidence in International Arbitration: Revised Version, 
adopted by the International Bar Association on 29 May 2010, 28 ASA Bulletin 735 (2010); ix. agreTve 
tritmani da kasolovski, zemoaRniSnuli sqolio 199, 333 („IBA-s wesebi, Cveni gamocdile-
biT, ekuTvnoda TiTqmis yvela saerTaSoriso saarbitraJo process“).  

200  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 32-e (4) muxli.  
201  iqve, 32-e (5) muxli. kerZo arbitraJze kanonis sapirispirod, zemoaRniSnuli sqolio 68, 24-e, 

27-e muxlebi. am muxlSi argumentirebulia, rom specialuri teqstiT sasamarTloebs eZle-
vaT gancxadebis gakeTebis ufleba konfedencialobis dacvaze, rodesac aris sazogadoeb-
riobis interesi. cercvaZe, komentari, zemoaRniSnuli sqolio 84, 126.  

202  Tumca Tavis tipur kanonSi Serigebaze UNCITRAL-ma Seitana konfidencialobis dacva. UN-
CITRAL, Model Law on International Commercial Conciliation, art. 9 (2004), <http://www.uncitral.org/pdf/ 
english/texts/arbitration/ml-conc/03-90953_Ebook.pdf>, (bolos Sesworda 2015 wlis 23 Tebervals), 
(SemdgomSi – Serigeba). 

203  Amy J. Schmitz, Untangling the Privacy Paradox in Arbitration, 54 U. Kan. L. Rev. 1211, 1211 (2005-2006) 
(SemdgomSi – Smitci, konfidencialoba). 

204  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 36-e muxli; Model law, zemoaRniSnuli sqo-
lio 105, 28-e muxli. tipuri kanoni iyenebs sityvebs, – samarTlebrivi normebi, – riTac xaz-
gasmiT aRniSnavs, rom mxareebma SeiZleba moisurvon normebis SerCeva erTze meti samarT-
lebrivi sistemidan. Model law, analitikuri komentari, zemoaRniSnuli sqolio 114, 61-62, 4. 
saarbitraJo kanoni Tavdapirveli redaqciiT iyenebda ufro SezRudul termins – kanoni, – 
magram arbitraJze kanonis 2015 wlis Sesworebebma es termini SesabamisobaSi moiyvana ti-
pur kanonTan. arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 108, 1-li (13) muxli; 
kanoni arbitraJze, zemoaRniSnuli sqolio 1044, 36-e(1) muxli.  
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arbitraJze adgens, rom samarTali ganisazRvreba tribunalis mier. samwuxarod, ti-

puri kanonisagan gansxvavebiT, kanoni arbitraJze ar miuTiTebs tribunals, gadawyvi-

tos sindisierad da samarTlianad (ex aequo et bono) an megobruli SuamavlobiT (amiable 

compositeur),205 Tumca mihyveba tipuri kanonis miTiTebas, rom tribunali yovelTvis 

iTvaliswinebs kontraqtis pirobebs da Sesabamis savaWro wesrigsa da praqtikas,206 ma-

Sinac ki, rodesac mxareebis mier SerCeuli materialursamarTlebrivi kanoni ar iT-

valiswinebs samrewvelo vaWrobas da sabaJo samarTals.207  

 
2. saarbitraJo gadawyvetilebis miReba da Sinaarsi 

saarbitraJo gadawyvetilebis miRebis, formisa da Sesworebis sakiTxSi kanoni 

arbitraJze savsebiT icavs tipuri kanonis standartebs.208 saarbitraJo gadawyveti-

leba unda iyos werilobiTi formiT, xelmowerili umravlesobis mier, TariRisa da 

adgilis aRniSvniT da unda moicavdes mizezebs, romelTac efuZneba, Tu sxvagvarad 

ar aris SeTanxmebuli.209 sainteresoa aRiniSnos, rom kanons arbitraJze garkveviT 

Seaqvs Sesworeba gansxvavebul mosazrebebze.210 es aris sasargeblo biZgi safuZvliani 

gadawyvetilebis miRebisa da gaumjobesebuli gamWvirvalobis mimarTulebiT.  

 

3. sakiTxis mogvareba  

kanoni arbitraJze iZleva sakiTxis molaparakebebiT daregulirebis SesaZleb-

lobas.211 kanoni arbitraJze saSualebas aZlevs mxareebs, moagvaron TavianTi davebi, 
informacia miawodon tribunals da maTi moTxovnisas daregulirebis xelSekruleba 

gardaqmnan gadawyvetilebad.212 arbitraJis kanonis 2015 wlis Sesworebebma Secvala 
konversiis es procedura mxaris uflebidan versiiT, romelic moiTxovs tribunalis 

                                                 
205  Model law, zemoaRniSnuli sqolio 105, 28-e(3) muxli. arbitraJis gadawyvetilebebi, miRweu-

li sindisierad da samarTlebrivad, an megobruli SuamavlobiT, emyareba miukerZoeblo-
bisa da samarTlianobis zogad principebs, erovnul Tu saerTaSorisosamarTlebriv nor-
mebze yovelgvari miTiTebebis gareSe. Model law, ganmartebiTi baraTi, zemoaRniSnuli sqo-
lio 145, 40; Leon Trakman, Ex Aequo et Bono: Demystifying an Ancient Concept, 14 Chi. J. Int’l L. 621 (2007-
2008 (analyzing ex aequo et bono concept); Hong-lin Yu, Amiable Composition–A Learning Curve, 17 J. Int’l 
Arb. 79 (2000) (analyzing amiable compositeur concept). 

206  Tumca arbitraJze kanonSi SeiZleba ar iyos savaWro praqtika. gavixsenoT, rom arbitraJze 
kanonis iurisdiqcia aris ufro farTo, vidre tipuri kanonisa da moicavs davas nebismieri 
kerZo sakuTrebis uflebaze. kanoni arbitraJze, zemoaRniSnuli sqolio 104, 1-li(1) muxli.  

207  es aris gaurkvevlobis potenciuri are – SeiZleba konfliqti arsebobdes SerCeul mate-
rialursamarTlebriv kanonsa da savaWro praqtikas Soris. tipuri kanoni moicavs am for-
mulirebas, vinaidan is moiTxovs xelSewyobas saerTaSoriso komerciuli biznesisTvis. ka-
noni arbitraJze marTavs ufro farTo diapazonis saqmeebs.  

208  gadawyvetilebebisaTvis, sazogadod, moiTxoveba maJoritaruli sistema. kanoni arbitraJze, 
zemoaRniSnuli sqolio 1044, 37-e (1) muxli; Model law, zemoaRniSnuli sqolio 1055, 29-e muxli. 
tipuri kanonisagan gansxvavebiT, arbitris mxridan ikrZaleba Tavis Sekaveba. iqve, 37-e(2) 
muxli. es aris kerZo arbitraJze kanonis analogiuri. zemoaRniSnuli sqolio 688, 34-e muxli. 
qarTvel mosamarTleebs ara aqvT Tavis Sekavebis ufleba; saqarTvelos samoqalaqo sapro-
ceso kodeqsi, zemoaRniSnuli sqolio 108, 243-e muxli.  

209  Model law, zemoaRniSnuli sqolio 1055, 31-e muxli; kanoni arbitraJze, zemoaRniSnuli sqo-
lio 104, 39-e muxli. 

210  iqve, es Seesabameba samarTlebriv normebs qarTuli sasamarTloebisaTvis. saqarTvelos sa-
moqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 108, 27-e, 243-e, 247-e muxlebi. 

211  es aris tipuri kanonis analogiuri. Model law, zemoaRniSnuli sqolio 105, 30-e muxli.  
212  kanoni arbitraJze, zemoaRniSnuli sqolio 1044, 38-e muxli. 
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damowmebas.213 mxareebs SeuZliaT sakiTxis mogvareba nebismier dros sasamarTlo pro-

cesebis ganmavlobaSi da kanoni iZleva garantias, rom Sedegad miRebul gadawyveti-

lebas hqondes Zala da efeqti, rogoric nebismier sxva saarbitraJo gadawyvetile-

bas.214 es am gadawyvetilebas ayenebs sasamarTlo verdiqtis doneze, romlis aRsrule-

bac SeuZliaT qarTul sasamarTloebs. Cveulebrivad, or mxares Soris molaparakebe-

biT an mediaciiT miRweuli gadawyvetileba saqarTveloSi aris mxolod da mxolod 

kontraqti, romelic moiTxovs srulmasStabian sasamarTlo process.215  

 
 

T. regresuli moTxovna saarbitraJo gadawyvetilebis, aRiarebisa da 

aRsrulebis mimarT 

tipuri kanonis specifikuri midgoma regresuli moTxovnisadmi gadawyvetile-

bebis mimarT, aseve aRiarebisa da aRsrulebis mimarT daculia saarbitraJo kanonSi. 

es wesebi cdilobs, daabalansos samarTlebrivi interesi zedamxedvelobaSi arbit-

raluri interesis mimarT SezRudul sasamarTlo CarevaSi.216 pirveli nawili aris 

regresuli moTxovna gadawyvetilebis mimarT (ufro metad cnobilia rogorc „ga-

dawyvetilebis gauqmeba“ an „gadawyvetilebis anulireba“), xolo Semdegi nawili eT-

moba gadawyvetilebebis aRiarebasa da aRsrulebas.  

 
 

1. regresi gadawyvetilebis winaaRmdeg 

arbitraJze kanonis Tanaxmad, saarbitraJo gadawyvetileba ar aris gasaCivreba-

di, garda SezRuduli garemoebebisa. mxarisaTvis nebis darTva, advilad gaasaCivros 
saarbitraJo gadawyvetileba, arbitraJs waarTmevda erT-erT mTavar upiratesobas, 
anu davebis swrafi da ekonomikuri gadawyvetis saSualebas. amis Sesabamisad, arbit-

raJis kanoni iTvaliswinebs mxolod SezRudul safuZvlebs saarbitraJo gadawyveti-

lebis gasauqmeblad.217 yvelaze mniSvnelovania is, rom arcerT am safuZvelSi ar aris 

ganxiluli saqmis arsi.218 arbitraJis kanonis pirobebi tipuri kanonis kopirebaa erTi 
saintereso gamonaklisiT: arbitraJis kanoni, tipuri kanonisagan gansxvavebiT, ar mi-

uTiTebs, rom es piroba gamonaklisi wesia, romlis mixedviTac SeiZleba miiRwes gauq-

                                                 
213  ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, §(a)(a.g.). amiT kanoni arbitraJze ukeTes 

SesabamisobaSi modis tipuri kanonis 30-e muxlTan.  
214  iqve, 38-e(3) muxli. 
215  erTgvari asimetria arsebobs, erTi mxriv, mediaciiTa da molaparakebebiT da, meore mxriv, 

arbitraJiT miRweul gadawyvetilebebs Soris. vinaidan mxareebi, romlebic TavianT saqme-
ebs wyveten saarbitraJo procesis inicirebis Semdeg, sargebels iReben am daCqarebuli 
aRsrulebis samarTlebrivi reJimidan, arsebobs arbitraJSi CarTvis stimuli. UNICTRAL-is 
tipur kanonze damyarebuli mediaciis kanoni gamoricxavda saerTaSoriso komerciuli Se-
rigebis stimuls, vinaidan kanoni agreTve moicavs daCqarebuli aRsrulebis SesaZleblo-
bas SuamavlobiT miRweuli gadawyvetilebisaTvis. Serigeba, zemoaRniSnuli sqolio 205, me-
14 muxli da UNCITRAL-is tipuri kanonis miReba da gamoyeneba, 55, 87 (SeniSneT daCqarebuli 
aRsrulebis mizezebi). 

216  ix. binderi, zemoaRniSnuli sqolio 143, 377-378. 
217  gaugebaria, ra xdeba saqmesTan dakavSirebiT, rodesac saarbitraJo gadawyvetileba uqmdeba. 

jafariZe, zemoaRniSnuli sqolio 677, 240-241. Tavidan icilebs tribunali iurisdiqcias?  
218  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 42-e muxli.  
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meba.219 Sedegad, qarTuli sasamarTloebi ar arian SezRudulebi saarbitraJo gadawy-

vetilebis gauqmebaSi ise, rogorc iqnebodnen tipuri kanonis mixedviT. 

  
2. gadawyvetilebebis aRiareba da aRsruleba220  

erT-erTi yvelaze mniSvnelovani cvlileba saqarTvelos saarbitraJo sistemaSi 
aris gadawyvetilebebis aRiarebisa da aRsrulebis sferoSi. kerZo arbitraJze kano-

nis (LOPA) Zveli wesrigi uzrunvelyofda mxolod SezRudul miTiTebas sasamarTlo-

ebisTvis, romlebic ganixilavdenen pretenziebs gadawyvetilebis aRsrulebaze.221 sa-

samarTloebs SeeZloT aRsrulebis SeCereba mxolod gamousworebeli zianis Sesa-

ferxeblad da ar arsebobda araviTari saxelmwifo politika, romelic sasamarTlo-

ebs miscemda uflebamosilebas sazogadoebis interesebis dasacavad. ufro metic, ar 

iyo araviTari piroba ucxouri saarbitraJo gadawyvetilebebis aRsrulebisaTvis.222  
arbitraJis kanoniT saqarTvelo eTanxmeba mimdinare saerTaSoriso normebs. ga-

dawyvetilebebis aRiarebisa da aRsrulebis wesebTan  dakavSirebiT  is TiTqmis sity-

vasityviT misdevs tipur kanons.223 aq aris ori tipis safuZveli, ris mixedviTac sasa-

marTlom SeiZleba uari Tqvas aRiarebaze an aRsrulebaze — erTi, romelic mxarem un-

da wamoWras da meore, romelic SeiZleba mxarem an sasamarTlom wamoWras, ex officio (Ta-

namdebobisagan damoukideblad). es safuZvlebi, erTi gamonaklisiT, igivea, rac reg-

resis wesebSi gadawyvetilebis mimarT. mxareze damokidebuli safuZvlebi uarisTvis 
aris Semdegi: 

                                                 
219  Model law, zemoaRniSnuli sqolio 105, 34-e muxli. arbitraJis kanonze 2015 wlis SesworebebiT 

Seecadnen, gamoesworebinaT es nakli Semdegi teqstis damatebiT 42-e(1) muxlisadmi: „am kanonis 
farglebSi erTaderTi procesualuri saSualebaa arbitraJis gadawyvetilebis winaaRmdeg 
gadawyvetilebis gauqmeba, rasac SeiZleba adgili hqondes am muxlis me-2-me-5 punqtebis Sesa-
bamisad“. arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 108108, 1-li(17)(1) muxli. 
Sesworebebis ganmartebiTi baraTi gamoxatavs tipur kanonTan harmonirebis tendencias, 
magram Semdeg imeorebs specialur teqsts, rom es muxli aris eqskluziuri saSualeba ar-
bitraJis kanonis farglebSi. ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, §(a)(a.g.). Tumca 
arbitraJis kanonis farglebs gareT ar aris araviTari aSkara saSualeba, es teqsti ar aferxebs 
alternativas. aRsaniSnavia, agreTve, rom tipuri kanonis gamoyenebadi saTauri adgens: „gan-
cxadebas gauqmebaze, rogorc eqskluziuri moTxovnis uflebaze saarbitraJo gadawyveti-
lebis winaaRmdeg (damatebulia xazgasma)“, maSin, rodesac arbitraJze kanonis 42-e muxlis 
gadarqmeuli saTauria, ubralod, Semdegi: „saarbitraJo gadawyvetilebis gauqmeba“. Model law, 
zemoaRniSnuli sqolio 105, 34-e muxli; kanoni arbitraJze, zemoaRniSnuli sqolio 104, 42-e 
muxli.  

220  saqarTveloSi ar ganasxvaveben aRiarebasa da aRsrulebas. cercvaZe, komentari, zemoaRniS-
nuli sqolio 84, 175. tipuri kanonis SemmuSaveblebs sjerodaT, rom gansxvaveba mniSvnelovani 
iyo Teoriuli da praqtikuli miznebisaTvis. Teoriulad saarbitraJo gadawyvetilebis 
aRiarebas aqvs abstraqtuli samarTlebrivi Sedegi, radgan Cndeba avtomaturad, mxaris moT-
xovnis gareSe. ix. U.N. Comm’n on Int’l Trade Law Working Group on Int’l Contract Pracs., Rep. on the Work of 
its Seventh Session, 146, U.N. Doc A/CN.9/246 (1984). praqtikulad, saarbitraJo gadawyvetilebis aRi-
areba SeiZleba sasargeblo iyos „res-iudikatasTvis“ (gadawyvetili saqmis ganmeorebiT 
ganxilvaze miuReblobis principi) sxva forumSi, romelic ar ukavSirdeba aRsrulebas. Model 
law, analitikuri komentari, zemoaRniSnuli sqolio 114 at 76 4. aRiareba aris deklaraciuli 
aqti, maSin, rodesac aRsruleba moiTxovs Sesrulebis funqcias. 

221  jafariZe, zemoaRniSnuli sqolio 67, 232. 
222  iqve, saqarTvelos uzenaes sasamarTlos ar surda niu-iorkis konvenciis gamoyeneba, sanam mi-

iRebda kanons arbitraJze. 2000—2007 wlebidan iSviaTad miuTiTebda konvenciaze. Tsertsvadze, 
Commentary, zemoaRniSnuli sqolio 84, 181. 

223  Model law, zemoaRniSnuli sqolio 105, 35-e-36-e muxlebi. 
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• mxares saarbitraJo SeTanxmebaze aklda uflebamosileba da unarianoba;224  

• xelSekruleba  ar  aris  iuridiuli  Zalis  mqone  maregulirebeli  kanonis  mi-

xedviT;225  

• mxares ar miewoda saTanado informacia arbitris an sasamarTlo procesis da-
niSvnaze, an sxva sapatio mizeziT mxarem ver SeZlo monawileobis miReba;226  

• saarbitraJo  gadawyvetileba  agvarebs davas,  magram  ara  saarbitraJo  xelSek-
rulebis pirobebSi an farglebSi;227  

• tribunalis Semadgenloba an procesi ar Seesabameboda saarbitraJo xelSekru-
lebas an kanons arbitraJze xelSekrulebis ararsebobis SemTxvevaSi;228 an 

• gadawyvetileba ar Sevida ZalaSi an gauqmda, an SeCerda im qveynis sasamarTlo-
ebis mier, sadac iyo igi gamotanili.229  

                                                 
224  sruli personaluri uflebamosileba da unarianoba miiRweva 18 wlis asakSi, anu, rodesac 

piri qorwindeba. saqarTvelos samoqalaqo kodeqsi, zemoaRniSnuli sqolio 111, me-12 mux-
li. 2004 wels saqarTvelos uzenaesma sasamarTlom ganixila instituciuri potencialis 
sakiTxi niu-iorkis konvenciis analogiuri wesebis mixedviT, V (1)(a) muxli. sasamarTlom 
neba darTo londonis saarbitraJo gadawyvetilebis aRiarebas da aRsrulebas, rac adgen-
da, rom qarTuli kompaniis warmomadgenels hqonda iuridiuli uflebamosileba xelSek-
rulebis dadebaze, miuxedavad imisa, rom saqarTvelos mTavroba flobda sakontrolo pa-
kets kompaniaSi da ar hqonda xelmowera xelSekrulebaze. R.L., Ltd. v. JSC Z. Factory, case a-204-
sh-43-03 (2004), <www.supremecourt.ge>, (araoficialuri Targmani xelmisawvdomia: <http:// 
www.newyorkconvention1958.org/index.php?lvl=more_results&look_ALL=1&user_query=*&autolevel1=1&juri
sdiction=92>) (bolos nanaxia 2015 wlis 23 Tebervals).  

225  es punqti icavs sasamarTlos, rogorc xelSekrulebis safuZvlianobis ukanaskneli arbit-
ris, uflebas, miuxedavad arbitraJze kanonis kompetencia-kompetenciis doqtrinisa. 2009 
wels sqarTvelos uzenaesma sasamarTlom neba darTo ruseTis saarbitraJo gadawyvetile-
bis aRiarebasa da aRsrulebas, romlis mixedviT uaryofili iyo qarTveli respondentis 
pretenzia, rom xelSekruleba ar iyo iuridiuli Zalis mqone rusuli kanonis Tanaxmad. 
S.F.M., LLC v. baTumis meria, saqme a-471-sh-21-09 (2009), <www.supremecourt.ge>, (araoficialuri 
Targmani xelmisawvdomia: http://www.newyorkconvention1958.org/ index.php?lvl=more_results&look_ 
ALL= 1&user_query=*&autolevel1=1&jurisdiction=92 (bolos nanaxia 2015 wlis 23 Tebervals). 

226  uzenaes sasamarTloSi saarbitraJo kanonis mixedviT sasamarTlo saqme iyo qarTveli res-
pondentis winaaRmdeg, romelic acxadebda pretenzias latviis arbitraJis Setyobinebis miu-
Reblobis gamo. JSC “P” v “L” LLC, case a-492-sh-11-2012 (2012), <www.supremecourt.ge>, <http:// www. 
newyorkconvention1958.org/index.php?lvl=more_results&look_ALL=1&user_query=*&autolevel1=1&jurisdiction=9
2> (bolos nanaxia 2015 wlis 23 Tebervals). ix., agreTve, S.F.M., LLC v. baTumis meria, zemoaR-
niSnuli sqolio 228228 (sadac Cans, rom tribunalma gaatara yvela SesaZlo RonisZieba respon-
dentis monawileobis miRebis sagarantiod). 2003 wels sasamarTlom uaryo ukrainis saar-
bitraJo gadawyvetileba Setyobinebis miuReblobis mizeziT da miuTiTa niu-iorkis konven-
ciis V(1)(b) muxlze, romelic iyenebs imave teqsts, rasac kanoni arbitraJze. kievis (…) insti-
tuti v „M“, Tbilisis samrewvelo-teqnologiuri instituti, saqme 3a-17-02, 2003, ix. <www. sup-
remecourt.ge> (araoficialuri Targmani xelmisawvdomia: <http://www. newyork convention1958.org/ 
index.php?lvl=more_results&look_ALL=1&user_query=*&autolevel1=1&jurisdiction=92> (bolos nanaxia 2015 
wlis 23 Tebervals) (ar moipoveboda dokumenti, romelic adasturebs, rom respondenti in-
formirebuli iyo procesebze).  

227  ix. JSC “P” v “L” LLC, saqme a-492-sh-11-2012 (2012), (romelic adgens, rom latviis gadawyvetileba 
iyo ganxorcielebadi da ar moicavda davebs saarbitraJo xelSekrulebis farglebs gareT.)  

228  ix. R.L., Ltd. v. JSC Z. Factory, saqme a-204-sh-43-03 (2004), (sadac Cans, rom respondentma uari ga-
nacxada arbitris daniSvnis uflebaze da amitom ar SeeZlo sarCelis Setana tribunalis 
Semadgenlobis Taobaze). 

229  kanoni arbitraJze, zemoaRniSnuli sqolio 104 45(a) muxli. kanoni arbitraJze Riad tovebs 
sasamarTlos moqmedebis Tavisuflebis SesaZleblobas kanonis aRsrulebis proceduraSi, 
sadac gadawyvetileba iyo gauqmebuli arbitraJis qveyanaSi. arbitraJze kanonis teqsti ad-
gens, rom, Tu mxare amas daamtkicebs, maSin sasamarTlom SeiZleba uari Tqvas gadawyvetile-
bis aRiarebasa da aRsrulebaze.  
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mxarem, romelic davobs aRiarebasa da aRsrulebaze, unda wamoWras da daamtki-

cos es argumentebi.  
mxares an sasamarTlos, Tanamdebobisagan damoukideblad, SeuZlia wamoayenos gan-

meorebiT nebismieri safuZveli uarisaTvis. aq ar aris mkafio mtkicebulebis tvirTi, 
magram Tu am pirobebidan sasamarTlo aRmoaCens romelime maTgans, gadawyvetileba au-

cileblad iqneba arasrulyofili. es safuZvlebi mniSvnelovania arbitraJis dawesebu-

lebisa da saxelmwifosaTvis:230 davis ZiriTadi sakiTxi saqarTvelos arbitraJis kanoniT 

ver gvardeba,231 an gadawyvetileba ewinaaRmdegeba saxelmwifoebriv politikas.232  
iseve, rogorc gauqmebis proceduris SemTxvevaSi, arbitraJis kanonSi gamoto-

vebulia tipuri kanonis gansakuTrebuli teqsti aRiarebisa da aRsrulebisaTvis. 

kvlavac Cans, rom kanonis SemmuSaveblebs surdaT, sasamarTlosTvis miecaT moqmede-

bis ufro farTo Tavisufleba am gancxadebebis gadaxedvaSi. es gasagebia saqarTve-

los problemuri arbitraJis istoriis pirobebSi, ramdenadac sasamarTloebi aras-

worad iyeneben moqmedebis Tavisuflebas.  

 
3. gaurkvevloba or nawils Soris  

zemoaRniSnul or nawils aqvs TiTqmis identuri safuZvlebi saarbitraJo ga-

dawyvetilebebis gauqmebisaTvis an maT aRiarebasa da aRsrulebaze uaris TqmisTvis. 

Sedegad, gadawyvetilebis gauqmebis nawili SeiZleba mogveCvenos gadaWarbebulad,233 
magram gancxadeba gauqmebaze SeiZleba gakeTdes mxolod im qveyanaSi, sadac saarbit-

raJo gadawyvetileba iyo gamotanili.234 gadawyvetilebis gauqmeba saSualebas aZlevs 
mxareebs, pretenzia ganacxadon gadawyvetilebaze im qveynis kanonis Tanaxmad, sadac 

iyo igi miRebuli, miuxedavad im adgilisa, sadac misi aRsrulebaa gansazRvruli;235 

meore mxriv, gancxadeba aRsrulebaze SeiZleba gakeTdes nebismier qveyanaSi.236 tipu-

ri kanoni daproeqtebuli iyo specifikurad saerTaSoriso arbitraJisaTvis da am 
konteqstSi logikuria ori gancalkevebuli pirobis gaTvaliswineba, ramdenadac isi-

ni xSirad gvxvdeba sxvadasxva qveyanaSi.  

sapirispirod, arbitraJis kanoni vrceldeba orive – Sida da saerTaSoriso – ar-

bitraJze237 da erTgvari gaurkvevlobaa imis Taobaze, Tu rogor ukavSirdeba erTma-

                                                 
230  binderi, zemoaRniSnuli sqolio 143, 383. 
231  gaixseneT sakiTxis saarbitraJo wesiT ganxilvisaTvis arbitraJis kanonSi arsebuli gaur-

kveveli standartebiT gamowveuli potenciuri problema: aris dava kerZo xasiaTis? kanoni 
arbitraJze, zemoaRniSnuli sqolio 1044, 1-li(2) muxli. 

232  iqve, 45-e(1) (b) muxli.  
233  orives erTdroulad arsebobam Sidasaxelmwifoebrivi arbitrJisTvis SeiZleba gamoiwvios 

ormagi kontrolis problema – ori SesaZlebloba – samarTlebrivi ganxilvis ori SesaZ-
lebloba erTsa da imave safuZvelze. ix. Renaud Sorieul, The Influence of the New York Convention on 
the UNCITRAL Model Law on International Commercial Arbitration, 2 Disp. Resol. Int’l 2735 (2008). zo-
gadad, sakiTxebisaTvis proceduris gauqmebis Sesaxeb ix. Albert Jan van den Berg, Should the Set-
ting Aside of the Arbitral Award be Abolished?, 29 ICSID Review 2014, 263 .  

234  Model law, ganmartebiTi SeniSvna, zemoaRniSnuli sqolio 145, 48. 
235  U.N. Secretary-General, Possible Features of a Model Law on International Commercial Arbitration, ¶ 111 

(1981) U.N. Doc. A/CN.9/207 (1981) (SemdgomSi — 1981 UNCITRAL-is angariSi). 
236  iqve, UNCITRAL Guide on the Convention on Recognition and Enforcement of Foreign Arbitral Awards, Rep. 

of the U.N. Comm’n on Int’l Trade L. on Its Forty-Seventh Session, 15 (Oct. 2014), U.N. Doc. A/CN.9/814.  
   es agreTve dadasturebulia SeerTebul StatebSi. ix. Alghanim Y.A., Sons, W.L.L. v. Toys “R” Us, 

Inc., 126 F.3d 15 (2d Cir. 1997). 
237  saxelmwifoebis raodenobis TiTqmis naxevarma tipuri kanoni miiRo rogorc Sida, ise saer-

TaSoriso arbitraJisaTvis. binderi, zemoaRniSnuli SeniSvna №143, 27.  
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neTs es ori piroba Sidasaxelmwifoebriv konteqstSi. Tbilisis saapelacio sasamarT-

loSi iyo saqme, sadac sasamarTlom ver aRmoaCina sajaro wesrigis raime darRveva da 

aRasrula gadawyvetileba.238 aRsrulebis Semdeg mopasuxeebma waradgines gancxadeba 
gadawyvetilebis gauqmebaze imave sasamarTloSi. sasamarTlom ganixila gancxadeba 
gauqmebaze da daadgina, rom gadawyvetilebis sajarimo sanqciiT darRveuli iyo sa-

jaro wesrigi da nawilobriv Seicvala igi.239 mopasuxes realurad mieca meore Sansi, 
miuxedavad imisa, rom sasamarTlos pirveli gadawyvetileba aRiarebasa da aRsrule-

baze iyo saboloo da ar eqvemdebareboda gasaCivrebas.240 es aSkarad Zirs uTxris das-

rulebulobis princips. 

am da sxva saqmeebisadmi sapasuxod arbitraJis kanons 2015 wlis SesworebebSi ga-

uqmebis pirobebTan dakavSirebiT daemata qvepunqti, romelic sasamarTloebs miuTi-

Tebs, uari Tqvan sarCelze, Tu gauqmebisaTvis moTxovnili safuZvlebi iqneba igive, 

rac uaryofili iyo adreul sarCelSi aRiarebasa da aRsrulebaze uarisTvis.241 para-

lelurad, aRiarebisa da aRsrulebis pirobebze damatebuli iyo qvepunqti, romelic 
gamoricxavda warumatebel sarCelebs, gakeTebuls sasamarTlo procesebis gauqmebis 

win.242 Tumca Res judicata (ZalaSi Sesuli sasamarTlo gadawyvetileba) scildeba am sta-

tiis farglebs, igi SeiZleba miuTiTebdes iuridiul gaurkvevlobaze, rom arbitraJ-

ze kanoni moiTxovs Sesworebas, raTa sasamarTloebisTvis iqnes gaTvaliswinebuli 
specifikuri gamoricxvebis sakiTxi.  

 
4. saerTaSoriso arbitraJis gadawyvetilebebi 

saerTaSoriso arbitraJTan dakavSirebiT arbitraJze kanonis miRebam saqarTve-

lo srul SesabamisobaSi moiyvana niu-iorkis konvenciis moTxovnebTan.243 niu-iorkis 
konvencia uzrunvelyofs mTavar saerTaSoriso sistemas ucxo qveynebis arbitraJis 
gadawyvetilebebis aRqmisa da aRsrulebisaTvis. es konvencia miRebuli iyo gaerTia-

nebuli erebis mfarvelobis qveS, sanam Seiqmneboda UNCITRAL. saqarTveloSi igi 

ZalaSi Sevida 1994 wlis 31 agvistos.244 140-ze metma qveyanam moaxdina xelSekrulebis 
ratificireba, maT Soris saqarTvelos yvela mTavarma savaWro partniorma.  

niu-iorkis konvenciis Tanaxmad, saqarTvelom unda aRasrulos ucxoeTis saar-

bitraJo gadawyvetilebebi, magram sanam miiRebdnen axal kanons arbitraJze, ar arse-

bobda aRsrulebis araviTari srulyofili meTodi. axla, rodesac kanoni arbitraJze 
Sevida ZalaSi, ukve arsebobs samarTlebrivi sistema aRsrulebis procesisTvis. ro-

                                                 
238  Tbilisis saapelacio sasamarTlos saqme № 2B/1262-11, (4.05.2011). 
239  Tbilisis saapelacio sasamarTlos saqme № 2B/1638-11, (12.07.2011).  
240  saqarTvelos samoqalaqo saproceso kodeqsi, zemoaRniSnuli sqolio 108, 356-e21(6) muxli; 

ix., agreTve, jafariZe s., zemoaRniSnuli sqolio 677, 241-42 (ganixilavs saqarTvelos uzena-
esi sasamarTlos gadawyvetilebas, romelic mxars uWers sasamarTlos qveda instanciis 
mier gauqmebaze miRebuli gadawyvetilebis saboloo anu daskvniT xasiaTs).  

241  arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 108, 1-li (17) muxli; kanoni arbit-
raJze, zemoaRniSnuli sqolio 104, 42-e(5) muxli. ganmartebiTi baraTi miuTiTebs, rom kano-
nis SemmuSaveblebi cdilobdnen, xeli SeeSalaT saapelacio sasamarTloebisTvis, rom aRar 
gaegrZelebinaT „urTierTsawinaaRmdego gadawyvetilebebis miReba erTsa da imave safuZ-
velze“. ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, §(a) (a.g.). 

242  arbitraJze kanonis Sesworebebi, zemoaRniSnuli sqolio 107108, 1-li (20) muxli; kanoni ar-
bitraJze, zemoaRniSnuli sqolio 104104, 45-e (2) muxli. 

243  niu-iorkis konvencia, zemoaRniSnuli sqolio 9. 
244  iqve, statusi, konvencia ucxouri saarbitraJo gadawyvetilebebis aRiarebasa da aRsrulebaze, 

<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html> (bolos nanaxia 2015 
wlis 23 Tebervals). 
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gorc 44-e muxli adgens, „arbitraJis gadawyvetileba, miuxedavad imisa, Tu romel 

qveyanaSia igi miRebuli, aRiarebul iqneba rogorc savaldebulo Zalis mqone da ... 

aRsrulebaSi iqneba moyvanili“...245 es konvencia da masTan dakavSirebuli saerTaSo-

riso aRsrulebis reJimi aris erT-erTi mTavari mizezi, Tu ratom aZleven saerTaSo-

riso biznesebi upiratesobas arbitraJs samoqalaqo sasamarTlo procesTan Sedare-

biT.246 davebis SemTxvevaSi, isini SeiZleba garantirebulebi iyvnen, rom gadawyveti-

leba aRsruldeba TiTqmis msoflios nebismier adgilas. axla, rodesac saqarTvelo 
am aRsrulebis sistemis nawilia, saerTaSoriso biznesebi ufro moiwadineben investi-

ciebis ganxorcielebas saqarTveloSi. irkveva, rom saqarTvelos uzenaes sasamar-

Tlos surs, aRasrulos ucxouri saarbitraJo gadawyvetilebebi arbitraJze kanoni-

sa da niu-iorkis konvenciis mixedviT, Tumca man daamata moTxovna (im kanonebis sapi-

rispirod): ganmcxadebelma mxarem unda warmoadginos mtkicebuleba, rom gadawyveti-

leba ar iyo winaswar aRsrulebuli qveyanaSi, sadac Catarda arbitraJi.247  
 

 
5. sajaro wesrigi 

qarTulma sasamarTlom SeiZleba gaauqmos an uari Tqvas gadawyvetilebis cnoba-

sa da aRsrulebaze, Tu igi ewinaaRmdegeba sajaro wesrigs,248 Tumca es termini ar 
aris gansazRvruli. tipuri kanonis SemmuSaveblebma daadgines, rom sazogadoebrivi 
wesrigi faravs „kanonisa da samarTlis fundamentur principebs materialuri da 

proceduruli mimarTulebiT.“249 aris agreTve konsensusi, rom damatebiTi SeniSvnebi 

unda gakeTdes ekonomikurad yvelaze gamousworebel SemTxvevebSi.250  

                                                 
245  kanoni arbitraJze, zemoaRniSnuli sqolio 104104, 44-e muxli. 
246  ix. Loukas Mistelis, International Arbitration – Corporate Attitudes and Practices–12 Perceptions Tested: Myths, Data 

and Analysis Research Report, 15 Am. Rev. Int’l Arb. 525, 538 (2004). (sapirispirod, sasamarTlo procesis 
gadawyvetilebebis aRsruleba saerTaSoriso arenaze Zalze rTulia. axali konvencia sasa-
marTlo xelSekrulebebis arCevanze iTvaliswinebs damatebiTi SeniSvnebis arCevanis cnobasa 
da aRsrulebas, da Sedegian gadawyvetilebebs xelmomweri qveynebis komerciul davebSi. The 
Hague Convention on Choice of Court Agreements, Hague Conference on Private International Law, June 30, 2005, 44 
I.L.M. 1294, <http://www.hcch.net/ index_en.php?act= conventions. text& cid=98> (bolos nanaxia 2015 wlis 19 
oqtombers). magram konvenciis moqmedebis areali aris SezRuduli – mxolod meqsikam da am 
bolo dros evrokavSirma (evrokavSiris wevrma qveynebma, daniis gamoklebiT) moaxdines misi 
ratificireba da igi ZalaSi Sevida 2015 wlis 1 oqtombers. ix. Press Release European Union Press Re-
lease, 432/15, Council of the European Union, Justice and Home Affairs (June 11, 2015), <http://www. consi-
lium.europa.eu/en/press/press-releases/2015/06/11-hague-convention/> (bolos Sesworda 2015 wlis 8 ivliss).  

247  ix. Sophie Tkemaladze & Inga Kacevska, Procedure and Documents Under Articles III and IV of New York 
Convention on Recognition and Enforcement of Arbitral Awards: Comparative Practice of Latvia and Georgia, 1 
Eurasian Multidisciplinary Forum 7 (citirebulia: saqme §a-548-sh-10-11 da saqme §a-3573-sh-73-2012. 
orive saqme xelmisawvdomia: www.supremecourt.ge), (SemdgomSi – tyemalaZe s., procedura). es 
damatebiTi mtkiceba an ormagi nebarTva ucxouri sasamarTlos gadawyvetilebis Sesrule-
baze gauqmda niu-iorkis konvenciiT. Albert Jan van den Berg, The New York Convention of 1958: An 
Overview, International Council for Commercial Arbitration 17, <http://www.arbitrationicca. org/ media/ 
0/12125884227980/new_york_convention_of_1958_overview.pdf> (bolos nanaxia 2015 wlis 23 Teber-
vals). tyemalZe Tvlis, rom es praqtika uaryofiTad imoqmedebs saqarTvelos saerTaSo-
riso reputaciaze, iqve, 8.  

248  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 42-e(1) (b) (b.b.); 45-e(1) (b) (b.b.) muxlebi. 
249  U.N. Comm’n on Int’l Trade L., Rep. on the Work of its Eighteenth Session, 297, U.N. Doc. A/40/17 (1985) 

(SemdgomSi – gaeros 1985 wlis moxseneba). aq Cans konsensusi, rom gamoricxva sajaro wesri-
gis safuZvelze vrceldeba oriveze – procesualur da materialur samarTalze, rac ga-
momdinareobs farTo samoqalaqo kanonis sajaro wesrigis koncefciidan da ara ufro viw-
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arbitraJze kanonamde saqarTveloSi samarTlebrivi praqtika arbitraJTan mi-

marTebiT izRudeboda sajaro wesrigis sakiTxebiT.251 dRes es damatebiTi SeniSvna 

gaxda qarTuli saarbitraJo landSaftis mniSvnelovani nawili. qarTuli sasamar-

Tloebi xSirad auqmeben an cvlian gadawyvetilebebs sajaro wesrigis safuZvlebze. 
sajaro wesrigis yvelaze gavrcelebuli sakiTxi saqarTveloSi wamoiWreba saxelSek-

rulebo jarimebidan maRali saprocento ganakveTis formiT.252 erT SemTxvevaSi 

Tbilisis saapelacio sasamarTlom daadgina, rom gadawyvetileba ewinaaRmdegeboda 

sajaro wesrigs, sadac is Seicavda jarimebis 5-6%-ze mets wliurad.253 cnobasa da 
aRsrulebaze uaris Tqmis nacvlad sasamarTlom cno da aRasrula gadawyvetilebis 

nawili, Seamcira ra sajarimo sanqcia 40%-iT.254 sxva kreditoris sajarimo procentis 
SemTxvevaSi Tbilisis saapelacio sasamarTlom daawesa didi jarima sajaro wesrigis 

sapirispirod da gadawyvetileba gadaanawila sam sxvadasxva mopasuxes Soris.255  

am praqtikasTan dakavSirebiT ori problemaa: pirveli – ver xerxdeba qarTuli 

sajaro wesrigis gansazRvra arbitraJTan dakavSirebiT. yovelgvari axsna-ganmarte-

bis gareSe sasamarTloebi Tvlian, rom sajarimo procentze saqarTvelos kanonis 

nebismieri darRveva aris sajaro wesrigis darRveva arbitraJze kanonis mixedviT; 

meore problemaa arauflebamosili sasamarTlo dacva sajaro wesrigis darRvevisas. 
ukeTes SemTxvevaSi gaugebaria gadawyvetilebis Secvlaze uflebamosileba mimdinare 

sasamarTlo praqtikaSi.256 arbitraJze kanonis Tanaxmad, sasamarTloebi uflebamo-

silni arian, uari Tqvan gadawyvetilebis cnobasa da aRsrulebaze, Tu gadawyveti-

lebiT irRveva sajaro wesrigi, magram ara aqvT ufleba, Secvalon igi. am samarTleb-

rivi moqnilobis sasargeblod erT-erTi samarTlebrivi organizacia amtkicebda sa-

                                                                                                                                                         
ro saerTo samarTlidan. iqve, 296-297; Fernando Mantilla-Serrano, Towards a Transnational Procedural 
Public Policy, 20 Arb. Int’l 333, 334 (2004).  

250  yvelaze metad kotirebuli axsna aris saqmidan: Parsons & Whittmore Overseas Co., Inc. v. Societe 
Generale de l’Industrie du Papier RAKTA and Bank of America, sadac sasamarTlom daadgina, rom, niu-
iorkis konvenciis Tanaxmad, ucxouri saarbitraJo gadawyvetileba sajaro wesrigis gamo 
SeiZleba uaryofil iqnes „mxolod iq, sadac misi aRsruleba daarRvevda im Statis (saxel-
mwifos) moralisa da samarTlianobis yvelaze ZiriTad cnebebs, sadac mdebareobs sasa-
marTlo“. 508 F. 2d 969, 974 (2d Cir., 1974). iqve. 

251  saarbitraJo gadawyvetilebebis sasamarTlo praqtikis mimoxilvisaTvis kanoni kerZo arbit-
raJze (zemoaRniSnuli sqolio 68) ar Seicavda Sesworebas sajaro wesrigze. sabWoTa sistemas 
aseve ar hqonda saarbitraJo gadawyvetilebebis aRsrulebis realuri gamocdileba, vinaidan 
sabWoTa sawarmoebi nebayoflobiT asrulebdnen gadawyvetilebebis umravlesobas. ix. Vesselina 
Shaleva, The Public Policy Exception to the Recognition and Enforcement of Arbitral Awards in the Theory and 
Jurisprudence of the Central and East European States and Russia, 19 Arb. Int’l 67, 79-85 (2003). 

252  Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 669.  
253  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 7777, 205 (citirebulia: Tbilisis saapelacio 

sasamarTlos masalebi da Tbilisis saapelacio sasamarTlos saqme № 2B/1452-11 (22.06.2011). 
254  iqve, ix. agreTve Tkemaladze, New Law, zemoaRniSnuli sqolio 73, 669 (citirebulia: bazisbanki 

kapanaZis winaaRmdeg, Tbilisis saapelacio sasamarTlos saqme №2B/1604-11 (31.05.2011). (sa-
samarTlom jarimis ganakveTi dReSi 0,1% gadaWarbebulad CaTvala da Seamcira 2%-amde TveSi). 
sawinaaRmdegoa saqme Contra Inter Maritime Management SA v. Russin & Vecchi, Bundesgericht [BGer][Federal 
Supreme Court] Jan. 8, 1995, XXII Y.B. Comm. Arb. 789 (1997)(Switz). misi daskvniT, ar aris aucilebeli, 
saarbitraJo gadawyvetileba, romliTac iTvleba, rom darRveulia Sveicariis kanoni kom-
poziciuri procentebis akrZalvaze, moicavdes sajaro wesrigis darRvevas. 

255  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 206 (citireba Tbilisis saapelacio sasa-
marTlos saqmis № 2B/2828-10 (26.11.2010)). 

256  saqarTvelos kanoni samoqalaqo saqmeebSi nebas rTavs qarTul sasamarTloebs, Seamciron 
gadaWarbebuli sajarimo procenti, magram ara aucileblad saarbitraJo gadawyvetilebebis 
mimoxilvisas. saqarTvelos samoqalaqo kodeqsi, zemoaRniSnuli sqolio 111, 420-e muxli, 356. 
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jaro wesrigis gamonaklisTan mimarTebiT. 257 Tumca amisTvis tipuri kanoniT an ar-

bitraJis kanoniT ar aris naTlad gamoxatuli uflebamosileba.258 
saerTaSoriso konteqstSi saqarTvelos uzenaesma sasamarTlom gaiTvaliswina 

sazogadoebrivi wesrigis gamonaklisoba latviis saarbitraJo gadawyvetilebis aR-

srulebaze peticiasTan dakavSirebiT. sasamarTlom daadgina, rom `sajaro wesrigi 

fundamenturi principia samoqalaqo kodeqsiT marTul urTierTobebSi~.259 sasamarT-

lom gaaanaliza, latviis gadawyvetilebiT irRveoda Tu ara samoqalaqo kodeqsis pi-

roba, romelic zRudavs kreditoris im Tanxis garantirebul anazRaurebas, romelic 
realizebulia mevalis qonebis gayidvaSi. man daadgina, rom gadawyvetileba ar ewina-

aRmdegeboda mevalis dacvas saqarTvelos samoqalaqo kodeqsiT da amitom rTavda 

cnobisa da aRsrulebis nebas.260 Tumca sasamarTlos araoficialuri gancxadeba iyo 
SezRuduli: igi gamoxatavda nebas, rom samoqalaqo kodeqsis darRveva avtomaturad 

iqneboda sajaro wesrigis darRveva.  
aseTi pozicia iqneboda sapirispiro saerTaSoriso konsensusisa, rom saarbit-

raJo gadawyvetilebis Sedegi SeiZleba iyos aRmasrulebeli qveynis erovnuli kanone-
bis darRveva, magram ara aucileblad im qveynis sajaro wesrigisa niu-iorkis konven-

ciisa da tipuri kanonis mixedviT.261 am saerTaSoriso normebiT sasamarTlom unda Ca-
ataros meore donis analizi imis dasadgenad, erovnuli kanonis darRveva iyo Tu ara 

ZiriTadi moralisa da samarTlianobis darRvevis donisa.262 magaliTad, Sveicariis 
sasamarTlom daadgina, rom ucxouri saarbitraJo gadawyvetileba, romelic moicav-
da kompoziciuri procentis akrZalvaze Sveicariis kanonis darRvevas, aucileblad 

ar iyo sajaro wesrigis darRveva.263 saqarTvelos uzenaesma sasamarTlom daadgina, 
rom gadawyvetilebaSi ar irRveoda saqarTvelos kanoni, amitom mas ar mouwia meore 
donis analizis Catareba. SesaZlebelia, rom im gansakuTrebuli mevalis dacvis piro-
ba moicavdes saqarTvelos sajaro wesrigs, magram amas dasWirdeboda gaanalizeba da 
axsna. mniSvnelovania, rom sasamarTlo aanalizebs sajaro wesrigis gamonaklisobis 
sazRvrebs da saWiro Sedegebis misaRebad iyenebs Sesabamis meTodologias.  

 

                                                 
257  New Delhi Conference, Final Report on Public Policy as a Bar to Enforcement of International Arbitral Awards, 

Int’l Law Assoc. Rec. 1(h) (2002).  
258  kerZo arbitraJze kanonis mixedviT, sasamarTloebs SeeZloT, SeecvalaT gadawyvetilebebi 

da es SeiZleba iyos praqtikis dasawyisi. kanoni kerZo arbitraJze, zemoaRniSnuli sqolio 
6868, 43-e muxli. 

259  JSC “P” v “L” LLC, saqme a-492-sh-11-2012, 2012,4, saqarTvelos uzenaesi sasamarTlo. 
260  iqve. 
261  Giuditta Cordero-Moss, International Arbitration is Not Only International, in International Commercial Arbit-

ration: Different Forms and their Features 7, 21 (Giuditta Cordero-Moss ed., 2013). Scherk v. Alberto-Culver Co.-
iT SeerTebuli Statebis uzenaesma sasamarTlom aRiara, rom, niu-iorkis konvenciiT, saja-
ro wesrigis komponenti iyo ufro mcire da sisruleSi moiyvana saerTaSoriso saarbitra-
Jo gadawyvetileba imis dadasturebiT, rom analogiuri xelSekruleba Tu iqneboda Sidasa-
xelmwifoebrivi, is aRmoCndeboda kanonsawinaaRmdego. 417 U.S. 1974, 506. sajaro wesrigis ga-
monaklisoba ar aris sasamarTlos samarTlebriv sistemasTan sruli Sesabamisobis garan-

tia. kordero-mosi, 21-22. 
262  ix. Alan Redfern, Martin Hunter, Nigel Blackby & Constantine Partasides, Redfern and Hunter on International 

Arbitration 11.109, 11.111-112 (2009); Dirk Otto and Omala Elwan, Article V(2), in Recognition and Enfor-
cement of Foreign Arbitral Awards: A Global commentary on the New York Convention 365 (Herbert Kronke & 
Patricia Nacimiento eds., 2010). 

263  Inter Maritime Management SA v. Russin & Vecchi, [BGer][Federal Supreme Court] Jan. 8, 1995, XXII Y.B. 
Comm. Arb. 789 (1997)(Switz.). 
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V. kanonis Zalis mqone rekomendaciebi 

a. farglebis ukeTesi garkveuloba 

arbitraJze kanoni adgens, rom is iyenebs kerZo xasiaTis qonebriv davebs.264 am 
pirobebis ukeTesi garkveuloba gaaumjobesebda Sedegebis prognozirebas. mxareebma 
SeiZleba ar moisurvon arbitraJSi CarTva, Tu iqneba imis safrTxe, rom sasamarTlo 
gaauqmebs an uars ityvis arbitraJis gadawyvetilebis aRsrulebaze. maSinac ki, rode-
sac es pirobebi naTelia qarTveli profesionalebisTvis, ucxour mxareebs SeiZleba 
hqondeT arbitraJSi CarTvis piroba saqarTveloSi, Tu sakiTxi namdvilad ar aris 
kerZo xasiaTis qonebrivi dava.  

 
b. Ex Aequo Et Bono (sindisiT da samarTlianad)-sa da Amiable Compositeur 

(mSvidobiani Suamavali)-is principebi  

arbitraJze kanonSi gamotovebulia tipuri kanonis nawili, romelic mxareebs 

aZlevs uflebas, gadawyviton saqme ex aequo et bono (sindisiT da samarTlianad)-s an 

amiable compositeur (mSvidobiani Suamavlis)-is principebze dayrdnobiT. orive cneba 

iTvaliswinebs gadawyvetilebebis miRebas miukerZoeblobisa da samarTlianobis 

zogad principebze dayrdnobiT, raime gansakuTrebul erovnul da saerTaSoriso sa-

marTlebriv normebze miTiTebis gareSe.265 es principebi saSualebas iZleva, miviRoT 

moqnili da samarTliani Sedegebi, romelTa miReba SeiZleba gaZnelebuliyo maregu-

lirebeli samarTliT.266 magaliTad, amiable compositeurs-ma SeiZleba SezRudos punqti 
xelSekrulebis pirobebis SeusruleblobisTvis jarimebis Sesaxeb da daabalansos 

mxareebis materialuri daintereseba.267 orive cneba gavrcelebulia saerTaSoriso 

arenaze268 da SeiZleba iyos xelsayreli instrumenti konkretuli davebis gada-

sawyvetad, rodesac mxareebs aqvT araTanabari sabazro Zalaufleba, rogoricaa, ma-

galiTad, davebi damsaqmebelsa da dasaqmebuls Soris,269 an, rodesac mxareebi cdi-

loben urTierTobebis SenarCunebas.270 Tumca es cnebebi SeiZleba ucxo iyos qarTve-

li praqtikosebisTvis, magram ar iqneba ucxo miukeZoeblobasa da samarTlianobaze 

dayrdnobiT gadawyvetilebebis gamotanis idea. es mxareebs unda hqondeT rogorc 

alternativa.  

 

                                                 
264  kanoni arbitraJze, sqolio 104104, 1-li (2) muxli. 
265  ix. trekmeni, zemoaRniSnuli sqolio 208208; iu, zemoaRniSnuli sqolio 208208; ix., agreTve, 

also Laurence Kiffer, Nature and Content of Amiable Composition, 5 Int’l. Bus. L.J. 625 (2008). 
266  kiferi l., zemoaRniSnuli sqolio 268268, 630-33. 
267  iqve, 631-32. 
268  cneba ex aequo et bono (sindisierad da samarTlianad) farTodaa gavrcelebuli mTel msof-

lioSi. ix. trekmeni l., zemoaRniSnuli sqolio 20808, 631-32; Mark Hilgard & Ana Elisa Bruder, 
Unauthorised Amiable Compositeur?, 8 Disp. Res. Int’l 51 (2014). 

269  ix. trekmeni l., zemoaRniSnuli sqolio 208, 623, sqolio 9.  
270  iqve, 624. 
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g. moTxovnis Secvla samrewvelo praqtikis gasaTvaliswineblad 

gadawyvetilebebSi  

kanoni arbitraJze mihyveba tipur kanons da tribunalisagan moiTxovs, gaiTva-

liswinos vaWrobis wesebi da praqtika. amisTvis arsebobs safuZvliani mizezebi.271 is 

gansakuTrebiT Seesabameba saerTaSoriso arbitraJs.272 Tumca SeiZleba iyos araTana-

bari sabazro Sida saqmeebi, sadac vaWrobis wesebi da praqtika individualuri piris 
sawinaaRmdegodaa. magaliTad, normalurma praqtikam SeiZleba uzrunvelyos gamos-

yidvis SezRuduli uflebebi an msesxeblebs daakisros sajarimo procenti. Tu tri-

bunali ar aris iZulebuli, gaiTvaliswinos samrewvelo praqtika, man SeiZleba, uz-

runvelyos ufro samarTliani Sedegi individualuri pirisTvis.273 kanoni arbitraJ-

ze unda Seswordes, raTa moixsnas es moTxovna momxmareblis arbitraJisTvis.  

 
d. remisiis procesis xelSewyoba 

rogorc Cans, qarTuli sasamarTloebi cvlian da Semdeg aRasruleben gadawyve-

tilebebs sajaro wesrigis safuZvelze gamoricxviT. amas aqvs saeWvo samarTlebrivi 
safuZveli, ris gamoc tribunalebi windauxedaobas iCenen TavianTi gadawyvetilebe-

bis miRebisas. Tu sasamarTlos SeuZlia, martivad Secvalos gadawyvetileba romeli-

me samarTlebrivi arasrulyofilebis Sesabamisad, araviTari realuri Sedegi ar iqne-

ba tribunalisTvis an arbitraJis provaiderisTvis. ukeTesi iqneboda, Tu tribunals 
miecemoda sakuTari Secdomebis gamosworebis saSualeba. ufro mkacri remisiis pro-

cesi gaaumjobesebda saqmeebs, vinaidan umjobesia saqmis sxva instanciaSi gadagzavna, 
vidre sasamarTloebma TviTon Secvalon gadawyvetileba.  

arbitraJze sawyisi kanonis 44-e (3) muxli aRsrulebisaTvis sasamarTlos rTavda 

nebas, SeeCerebina sasamarTlo procesi 30 dRemde,274 magram Setanil iqna arbitraJze 

kanonis 2015 wlis SesworebebSi.275 es SeiZleba dabrundes gafarToebuli saxiT, rome-

lic moicavs remisiis Zalauflebas. Zveli 44-e(3) muxlis mixedviT, qarTuli sasamar-

Tloebi zogjer moqmedebdnen, TiTqos es Zalaufleba arsebobda.276 es SemoTavazebu-

li cvlileba sasamarTloebis praqtikas daayenebda ufro mtkice kanonier safuZvel-

ze, xels Seuwyobda samarTlebriv normebs da tribunalebis pativiscemas, srul-

yofili saarbitraJo gadawyvetilebebis miRebas da arbitraJis damoukideblobas.  

 

                                                 
271  ix. Christopher R. Drahozal, Commercial Norms, Commercial Codes, and International Commercial Arbitration, 

33 Vand.J.Transnat’l L. 79 (2000). 
272  iqve, 110-32; Avery Wiener Katz, The Relative Costs of Incorporating Trade Usage Into Domestic versus Inter-

national Sales Contracts: Comments on Clayton Gillette, Institutional Design and International Usages Under the 
CISG, 5 Chi. J. Int’l L. 181, 181 (2004). 

273  arsebobs Tvalsazrisi, romelic kiTxvis niSnis qveS ayenebs komerciuli normebis Sesabami-
sobis gaerTianebas zogadad komerciis kanonSi. ix. Lisa Bernstein, Merchant Law in a Merchant 
Court: Rethinking the Code’s Search for Immanent Business Norms, 144 U. Pa. L. Rev. 1765 (1995) (komer-
ciuli normebi ar Seesabameba sasamarTlo gadawyvetilebis saboloo fazas). 

274  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 44-e(3) muxli. es ar Cans modelur kanonSi.  
275  Sesworebebi arbitraJis kanonze, zemoaRniSnuli sqolio 108, Art. 1(19) (,,muxli 44(3) amoRe-

bulia“). 
276  ix. Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 113, sqolio 408. 
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e. ucxouri gadawyvetilebebis daCqarebuli aRsruleba 

rogorc Cans, saqarTvelos uzenaesma sasamarTlom praqtikulad daamata moTx-

ovna mxareebisTvis, romlebic miiswrafvian ucxouri saarbitraJo gadawyvetilebis 
aRsrulebisaken. mxarem unda aCvenos, rom gadawyvetileba ar iyo aRsrulebuli adre 

mimReb qveyanaSi.277 es ewinaaRmdegeba tipuri kanonis gegmebs da saqarTvelos valde-

bulebebs niu-iorkis konvenciis mixedviT. TviT arbitraJze kanonsac ki ara aqvs ase-

Ti moTxovna.278 samwuxarod, ar aris sasamarTlo dacvis aranairi advili saSualeba, 
romelic SeiZleba mieTiTos uzenaes sasamarTlos, magram arbitraJze kanonis Seswo-

rebiT SeiZleba naTeli gaxdes, rom 44-e muxlis teqnikuri moTxovnebi gadawyvetile-

bis cnobasa da aRiarebaze aris eqskluziuri da ver gafarTovdeba.  

 
v. sajaro wesrigis gaSuqeba  

didi Zalisxmevaa saWiro saqarTvelos sajaro wesrigis parametrebis naTlad 
dasazusteblad arbitraJTan kavSirSi. es SeiZleba ganxorcieldes samarTlebrivi 

qmedebiT an specialuri samarTlebrivi jgufis mier. Tumca es ar aris advili – ufro 
meti sinaTlis mofena sajaro wesrigis sakiTxze gaaumjobesebda prognozirebadobas 
da SezRudavda sasamarTlos SeRwevas saarbitraJo procesSi.  

 
VI. savaldebulo arbitraJis problemis gadaWra 

savaldebulo arbitraJi saqarTvelos saarbitraJo sistemis mniSvnelovani na-

wilia. Tumca savaldebulo arbitraJi gvTavazobs potenciur sargebels firmebis-

Tvis, rogoricaa, magaliTad, davis gadawyveta ufro swrafad da SedarebiT naklebi 

xarjebiT.279 mas mainc aqvs mniSvnelovani naklovani mxareebi. rodesac momxmarebeli 
uars ambobs Tavis uflebebze sasamarTloSi, man SeiZleba, dakargos mniSvnelovani 
procesualuri garantiebi, rogoricaa, magaliTad, sasamarTlosTvis dokumentebis 
wardgena an saxelmwifos mier dafinansebuli iuridiuli daxmareba. ufro metic, in-

dividualuri piri kargavs sajaro vindikaciis an damsaxurebuli sasjelis miRebis 

SesaZleblobas.280 amasTanave, arbitraJis konfidencialoba xels uSlis sazogadoe-

bas, Seityos mxaris cudi qmedebebis Sesaxeb281 da amcirebs sasamarTlo dacvis regu-

laciuri aqciis albaTobas.282 arbitraJis konfidencialobam SeiZleba SezRudos mo-

saxleobis informireba mniSvnelovan socialur sakiTxebze283 da gamoricxos mosax-

                                                 
277  ix. tyemalaZe s., procedura, zemoaRniSnuli sqolio 250, 7-8. 
278  44-e (2) muxli adgens teqnikur moTxovnebs ganacxadis registraciasa da Senaxvaze. kanoni 

arbitraJze, zemoaRniSnuli sqolio 10404, 44-e(2) muxli. 
279  imperatiul arbitraJs hyavs Tavisi damcvelebi. ix. mag., Jason Scott Johnson, The Return of Bar-

gain: An Economic Theory of How Standard Form Contracts Enable Cooperative Negotiation Between Busi-
nesses and Consumers, 104 Mich. L. Rev. 857 (2006); Stephen J. Ware, Paying the Price of Process: Judicial 
Regulation of Consumer Arbitration Agreements, 2001 J. Disp. Resol. 89 (2001); Becky L. Jacobs, Often Wrong, 
Never in Doubt: How Anti-Arbitration Expectancy Bias May Limit Access to Justice, 62 Me L. Rev. 531 (2010). 

280  George Padis, Arbitration Under Siege: Reforming Consumer and Employment Arbitration and Class Actions, 91 
Tex. L. Rev. 665, 685 n.131 (2013). 

281  Schmitz, Privacy, supra note 206, at 1232. 
282  Michael A. Satz, How the Payday Predator Hides Among Us: The Predatory Nature of the Payday Loan Industry 

and its Use of Consumer Arbitration to Further Discriminatory Lending Practices, 20 Temp. Pol. & Civ. Rts. L. 
Rev. 123, 145 (2010). 

283  iqve, 146. 
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leobis sxva organizaciebze msjelobis Semkavebeli efeqti.284 TviT arbitrebs aqvT 
SezRuduli pasuxismgebloba, ganpirobebuli maTi samuSaos kerZo xasiaTiT, gadawy-

vetilebebis285 xelSeuxeblobiT da sasamarTlos SezRuduli monawileobiT.  

erT-erTi aRsaniSnavi sakiTxi aris repeat player (moTamaSis ganmeorebis) problema. 

winapiroba isaa, rom arakomerciuli saarbitraJo centrebi286 erTmaneTs uweven kon-

kurencias, raTa kompaniebma gaimeoron saqmianoba davis gadasaWrelad.287 imis gamo, 
rom es kompaniebi adgenen xelSekrulebebs, provaiderebs aqvT stimuli, SesTavazon 

maT ufro xelsayreli produqti.288  
produqtebi, romlebsac es provaiderebi sTavazoben TavianT klientebs, SeiZ-

leba gamiznulad an uneblieT aZlevdes sargebels maT klientebs. gamiznuli tenden-

ciis magaliTia saarbitraJo momsaxurebis provaiderebis marketingi biznesebze, 

romlebic hpirdeba biznesisTvis perspeqtiul produqtsa289 da individualuri ar-

bitrebis amoRebas provaideris siidan, biznesisTvis xelsayreli saarbitraJo gada-

wyvetilebis miuReblobis gamo.290 arawinaswar gamiznuli tendenciis magaliTia Cveu-

lebrivi biznesi da socialuri megobroba, romelic aris grZelvadiani moqmedi bizne-

surTierToba provaidersa da mis korporatiul klientebs Soris;291 meore magaliTia 
mrewvelobis insaiderebis ganmeorebiTi gamoyeneba arbitrebad. Tumca neitralebis eq-

spertiza iTvleba arbitraJis erT-erT upiratesobad, insaiders SeiZleba hqondes saer-

To tendencia mrewvelobis sasargeblod.292 ufro metic, eqsperti moisurvebs, gaagrZe-

los arbitrebis daniSvnebis miReba (arbitraJis provaiderisagan an korporatiuli mxa-

risagan) da SeiZleba es gaiTvaliswinos gadawyvetilebis miRebisas.293  
tipuri kanonisa da arbitraJze kanonis mixedviT iTvleba, rom mxareebi nebayof-

lobiT deben saarbitraJo xelSekrulebas.294 mainc es Tanxmoba problemuria, rode-

sac momxmarebeli iZulebulia, daeTanxmos arbitraJs, rogorc kontraqtis standar-

tuli formis nawils.295 momxmarebels ara aqvs araviTari sabazro Zalaufleba, rode-

                                                 
284  Geraldine Szott Moohr, Arbitration and the Goals of Employment Discrimination Law, 56 Wash. & Lee L. Rev. 

395, 431 (1999). 
285  Tumca saqarTveloSi arbitrebi ar arian daculni sisxlis samarTlis pasuxismgeblobisa-

gan TviTneburi qcevisaTvis. Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 115 (citire-
bulia: saqarTvelos samoqalaqo kodeqsis 332-e muxli).  

286  Miles B. Farmer, Mandatory and Fair? A Better System of Mandatory Arbitration, 121 YALE L. J. 2346, 2356 
(2012); Jeff Guarrera, Mandatory Arbitration: Inherently Unconscionable, but Immune from Unconscionability, 
40 W. St. U. L. Rev. 89, 93 (2012).  

287  ix. Jean R. Sternlight, Creeping Mandatory Arbitration: Is It Just?, 57 Stan. L. Rev. 1631, 1650 (2005). 
288  iqve. 
289  fermeri m.b., zemoaRniSnuli sqolio 289, 2359. 
290  iqve.  
291   ix. Sarah Rudolph Cole, Revising the FAA to Permit Expanded Judicial Review of Arbitration Awards, 8 Nev. L.J. 

214, 217 (2007). 
292   ix. zemoaRniSnuli sqolio 289, 93-94 (Guarrera “Prosecutors do not get to choose judges who worked as 

prosecutors.”).  
293   ix. Farmer, supra note 289, at 2357; Guarrera, supra note 289, at 93-94; Satz, supra note 285, at 143. Alexander 

O. Rodriguez, The Arbitrary Arbitrator: The Seventh Circuit Offers a Lending Hand [Green v. U.S. Cash Advance 
Ill. LLC, 724 F.3d 787 (7th Cir. 2013)], 53 Washburn L.J. 617, 636 (2014) (,,vinaidan arbitrebi metoqeo-
bas uweven erTmaneTs klientebisTvis, isini avlenen Zlier savaWro markas da reputacias 
mrewvelobis konkretul dargebSi“). 

294   ix. 1981 UNCITRAL Report, supra note 238, at 78, 18. 
295   ix. Friedrich Kessler, Contracts of Adhesion–Some Thoughts About Freedom of Contract, 43 Colum. L. Rev. 629 

(1943); Padis, supra note 283, at 684. ix. zogadad, Alan Scott Rau, Arbitral Jurisdiction and Dimensions of 
“Cons”, 24 Arb. Int’l 199 (2008)(discussing consent in commercial arbitration). 
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sac „aiRe an wadi“296 principis safuZvelze biznesi waradgens punqts momavali davebis 
saarbitraJo wesiT gadawyvetaze. momxmarebeli SeiZleba arc ki iyos informirebuli, 

rom mas uari aqvs naTqvami sasamarTlo sistemisadmi xelmisawvdomobis uflebaze.297 
amasTanave, momxmarebelTa umetesoba produqtebis SeZenisas ar fiqrobs momaval 
davebze. Tundac rom fiqrobdnen amaze, mainc srulyofilad ver gaigebdnen ris-

kebs.298 
saarbitraJo procesis ganmavlobaSi mxareebi arian agreTve araTanabar mdgoma-

reobebSi. korporaciis mudmiv klients, erTjeradi individualuri klientisagan 

gansxvavebiT, SeuZlia, Seafasos Tavisi warsuli da gaakeTos Sesabamisi arCevani.299 is 

informaciuli asimetria Sedgenilia praqtikuli asimetriiT. korporaciis rwmune-

bulebi, individualurisagan gansxvavebiT, irCeven sasamarTlos da wesebs, da iReben 

praqtikul gamocdilebas, swavloben ra Secdomebze.  
mudmivi moTamaSis es borotad gamoyenebebi intensiurad iyo gasajaroebuli 

2009 wlis ivlisSi, rodesac SeerTebuli Statebis erT-erTi umsxvilesi provaideri, 

erovnuli saarbitraJo forumi (NAF), iZulebuli iyo, gaeyvana momxmarebeli saar-

bitraJo saqmidan.300 sami dRis Semdeg amerikis saarbitrJo asociaciam nebayoflobiT 

SeaCera arbitraJi yvela momxmareblis valebze.301 am SemTxvevebma xeli Seuwyo saka-

nonmdeblo mcdelobebs, SeezRudaT momxmareblis savaldebulo arbitraJi SeerTe-

bul StatebSi, msgavsad SezRudvebisa evrokavSirSi.302 miuxedavad amisa, izrdeba sa-

                                                 
296   Padis, supra note 283, at 684; Farmer, supra note 289, at 2359 (2012); David S. Swartz, Enforcing Small Print to 

Protect Big Business: Employee and Consumer Rights Claims in an Age of Compelled Arbitration, 1997 Wis. L. 
Rev. 33, 57-59. იხ. Steven J. Ware, Consumer Arbitration as Exceptional Consumer Law (With a Contractualist 
Reply to Carrington and Haagen), 29 McGeorge L. Rev. 195 (1998). 

297   ix. Sternlight J.R., Creeping Mandatory Arbitration: Is It Just?, 57 Stan. L. Rev. 1631, 2005, 1648. qcevebis 
mecnierulma kvlevebma daadgina, rom momxmareblebi „SezRudulad racionalurebi“ arian 
da gadawyvetilebis miRebisas mxedvelobaSi iReben produqtis mxolod ramdenime atri-
buts. ramdenadac arbitraJi, Cveulebisamebr, ar moiazreba am gaTvaliswinebul atribu-
tebSi, SemmuSaveblebis jgufi motivirebulia, Seitanos igi Tavis standartul pirobebSi. 
Russell Korobkin, Bounded Rationality, Standard Form Contracts, and Unconscionability, 70 U. Chi. L. Rev. 
1203 (2003).  

298   momxmareblebs miaCniaT, rom maT ar SeexebaT Soreuli mosalodneli SemTxvevebi da amitom 
saTanadod ver afaseben maTTan dakavSirebul riskebs. Michael Spence, Consumer Misperceptions, 
Product Failure and Producer Liability, 44 Rev. Econ. Stud. 561 (1977). amas ewoda hiperboluri fasdak-
leba. Benjamin A. Malin, Hyperbolic Discounting and Uniform Savings Floors, 92 J. Pub. Econ. 1986 (2008).  

299  Schmitz, Privacy, sqolio 206, at 1232; Satz, supra note 285, at 143. 
300  Rob Gordon, Binding Pre-Dispute Agreements: Arbitration’s Gordian Knot, 43 Ariz. St. L.J. 263, 263 (2011). 
301  Press Release, American Arbitration Association, The American Arbitration Association® Calls For Reform of 

Debt Collection Arbitration: Largest Arbitration Services Provider Will Decline to Administer Consumer Debt 
Arbitrations until Fairness Standards are Established (July 23, 2009) <https://www.nclc.org/images/ pdf/ arbitra-
tion/testimonysept09-exhibit3.pdf> (bolos Sesworda 2015 wlis 7 oqtombers). 

302  SeerTebuli Statebis mcdelobebi 2007-2015 wlebSi fokusirebuli iyo arbitraJis samarT-
lianobis aqtze, romelic unda gadavides kanonSi. Sesadareblad ix. SeerTebuli Statebisa 
da evrokavSiris momxmarebelTa uflebebis dacva am sferoSi: Fischer J., Consumer Protection in 
the United States and European Union: Are Protections Most Effective Before or After a Sale?, 32 Wis. Int’l L.J. 
2014, 308; Schmitz A.J., American Exceptionalism in Consumer Arbitration, 10 Loy. U. Chi. Int’l L. Rev. 2013, 
81, SemdgomSi – Schmitz A.J., Exceptionalism; Niedermaier T., Arbitration Agreements Between Parties of 
Unequal Bargaining Power – Balancing Exercises on Either Side of the Atlantic, 39 ZDAR 2014, 12. ramdenime 
evropelma specialistma ganixila sakiTxi imasTan dakavSirebiT, gamoxatavda Tu ara ar-
bitraJis es pirobebi adamianis uflebebis dacvaze evropuli konvenciis me-6 (1) muxls 
(ECHR), romelic aris garantia uflebisa samarTlian sasamarTloze damoukidebeli da 
miukerZoebeli tribunalis mier. Robinson W., Kasolowsky B., Will the United Kingdom’s Human Rights 
Act Further Protect Parties to Arbitration Proceedings?, 18 Arb. Int’l 2002, 453; but იხ. Neil McDonald, More 
Harm than Good? Human rights Considerations in International Commercial Arbitration, 20 J. Int’l Arb. 523, 



 113

valdebulo arbitraJis sixSire SeerTebuli Statebis momxmareblebisaTvis,303 da igi 

kvlav dominirebs momxmarebelTa bevr raionSi.304 jerjerobiT, am droisaTvis, Seer-

Tebuli Statebis momxmareblebisaTvis savaldebulo arbitraJis empiriulma kvle-

vebma mogvca Sereuli Sedegebi.305 

saqarTveloSi, ki, rogorc Cans, savaldebulo arbitraJi momxmarebelTa kontraq-

tebSi farTod aris gavrcelebuli.306 qarTveli momxmareblebi, albaT, ufro metad ar 
iTvaliswineben an ar xvdebian, an ver Tanxmdebian arbitraJis punqtebze, vidre amerike-

li momxmareblebi da iReben ganmeorebiTi moTamaSis Sedegebs. qarTuli arbitraJis 
provaiderebi arian komerciuli organizaciebi, romlebic ejibrebian erTmaneTs gan-

meorebiTi biznesoperaciebisTvis korporaciis klientebisagan.307 zogi maTgani Tavisi 

klientebisTvis sTavazobs fasdaklebas sakomisioebze.308 provaiderebis umravlesoba 

momxmareblis arbitraJs atarebs erTi arbitriT, romelsac irCevs centri.309 saqar-

TveloSi kvalificirebuli arbitrebi SezRuduli raodenobiT arian, rac zrdis ganme-

orebiTi moTamaSis problemis albaTobas.310 yvelaze didi problema isaa, rom saqmeebis 

                                                                                                                                                         
2003, 537. saqarTvelom moaxdina ECHR-is ratificireba 1999 wels. ix. saqarTvelo, qveynis 
profili, evropuli sasamarTlo adamianis uflebebis dacvaze (ianvari, 2015 weli), http:// 
www. echr.coe.int/Documents/CP_Georgia_ENG.pdf (bolos Sesworda 2015 wlis ianvarSi).  

303  arbitraJis Seswavla – saangariSo moxseneba kongresze – uol stritis reformirebisa da 
momxmarebelTa dacvis dod-frenkis kanonis § 1028(a)-is Tanaxmad, momxmarebelTa finansuri 
dacvis biuro (marti, 2015 weli), nawili 2, 11-13, 15-17, 20), <http://files.consumerfinance.gov/f/ 
201503_cfpb_arbitration-study-report-to-congress-2015.pdf> (bolos Sesworda 2015 wlis 19 oqtombers 
(SemdgomSi – arbitraJis Seswavla)). momxmarebelTa finansuri dacvis biurom (CFPB) Ca-
atara arbitraJis Seswavla uol-stritis reformirebisa da momxmarebelTa dacvis dod-
frenkis kanonis §1028(a)-is Tanaxmad, sajaro kanoni, 2010, Pub. L. No. 111-203, tit. X, 124 Stat. 1376, 
2010, 1955, (SemdgomSi – dod-frenki).  

304  arbitraJis Seswavla, zemoaRniSnuli sqolio 306, 1-li nawili, 9-10.  
305  kvlevebis magaliTebisaTvis, romlebic aCvenebs ganmeorebiT xmis micemas da sxva miker-

Zoebul damokidebulebas momxmarebelTa savaldebulo arbitraJSi. ix. gordoni, zemoaR-
niSnuli sqolio 304, 273; O’Donnell J., Public Citizen, The Arbitration Trap: How Credit Card Companies 
Ensnare Consumers 2007, 15, <http://www.citizen.org/documents/Arbitration Trap.pdf> (bolos Sesworda 2015 
wlis seqtemberSi). magaliTebisTvis, romlebSic Cans tendenciurobis uaryofa an imis mtki-
ceba, rom arbitraJis Sedegebi momxmareblebisTvis ar aris ukeTesi, vidre sasamarTlo pro-
cesisa, ix. iakobsi, zemoaRniSnuli sqolio 2822, 538-540 (romelic mimoixilavs dRemde arse-
bul empiriul Seswavlebs); Searle Civil Justice Inst., Consumer Arbitration Before the American Arbitration 
Association 2009, 109-13, <https://www.adr.org/aaa/ShowPDF?doc=ADRSTG_010205>, (13.09.2015), (Semdgom-
Si Searle Study). ix. Drahozal Ch.R., Zyontz S., An Empirical Study on AAA Consumer Arbitrations, 25 Ohio St. J. 
on Disp. Resol. 2010, 843.  

306  bevri provaiderisTvis momxmarebelTa savaldebulo arbitraJi warmoadgens maTi saqme-
ebis umravlesobas. Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 668-669. 

307  iqve, 668 (yvela provaideri aris komerciuli organizacia). 
308  maRalkvalificiur qarTul saarbitraJo centrs es piroba aqvs Tavis normebSi (misi sa-

kuTari inglisuri Targmani): DRC-sa da korporatiul klients (klienti, romelic Tvlis, 
rom arbitraJis punqti kontraqtebSi dadebulia misi biznesis sferoSi; DRC gamosaxavs 
faqtobrivi arbitraJis calkeul pozicias) Soris dadebuli kontraqtis safuZvelze kor-
poratiul klientTan dakavSirebuli davebisTvis SeiZleba sxvadasxva iyos arbitraJis 
gadasaxadis raodenoba da maTi gadaxdis pirobebi gansxvavdebodes am regulaciebiT gaT-
valiswinebuli pirobebisgan. 

  DRC arbitraJis normebi, zemoaRniSnuli sqolio 130, 29-e muxli, 20 (gamoyofilia Cven mier). 
309  Tsertsvadze, Commentary, zemoaRniSnuli sqolio 778, 104.  
310  ix. satci, zemoaRniSnuli sqolio 2855, 147-148 (,,arbitrebis SezRuduli raodenobiT miRe-

bis gamo daSvebul arbitrebs ufro metad mosmenili aqvT mravali saqme mrewvelobis erTsa 
da imave konkretul sferoSi da ufro metia albaToba, rom mosmenili aqvT mravali saqme 
erTi da imave kompaniidan“). 
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umravlesoba dakavSirebulia safinanso an sadazRvevo kompaniebTan, romlebic momxma-

reblebis sapirispirod agroveben valebs,311 rac yvelaze didi darRvevebis sferoa Se-

erTebul StatebSi. Tumca ar arsebobs mtkicebuleba, rom qarTuli arbitraJis prova-

iderebi anu arbitrebi Cabmulni arian raime arakanonierSi, aqtivobebi Cans momxmareb-

lis sawinaaRmdegod. erT-erTma umsxvilesma qarTulma provaiderma aRiara, rom hqon-

da 100%-iani mogeba Tavisi bankis klientebisTvis.312 saqarTvelos kanoni ar iTvaliswi-

nebs personalur dacvas gakotrebisas, amrigad, valebis dagrovebaze bevri es gadawy-

vetileba rCeba sesxis amRebebTan mTeli sicocxlis ganmavlobaSi.313  

 
a. davis arbitraJis wesiT gadawyvetis SesaZlebloba 

susti mxareebis dacvis mizniT saqarTvelom SeiZleba SezRudos davis arbit-

raJis wesiT gadawyvetis SesaZlebloba davebis konkretuli jgufebis arbitraJidan 

gamoricxvis dakanonebiT.314 magaliTad, kanonmdeblobas SeuZlia, gamoricxos nebis-

mieri dava, romelic exeba momxmareblis dagrovil vals sakredito baraTTan an sa-

banko sesxTan dakavSirebiT. am midgomis upiratesoba aris simartive – mosaxleoba 
mixvdeba, rom es davebi ar eqvemdebareba saarbitraJo wesiT ganxilvas. SeerTebulma Sta-

tebma aseTi midgoma Seitana: dod-frenkis kanonSi (kanoni aSS-is safinanso seqtoris re-

formaze), romelic gamoricxavs momxmarebelTa uZravi qonebis kontraqtebSi arsebul 

savaldebulo arbitraJis punqtebs,315 da arbitraJis miukerZoeblobis kanonebSi, ro-

mlebic krZalaven davamde saarbitraJo xelSekrulebebs dasaqmebaSi, momxmareblis, an-

titrestul da moqalaqis uflebebTan dakavSirebul davebSi.316 safrangeTi krZalavs da-

vebamde savaldebulo arbitraJis punqtebs momxmarebelTa kontraqtebSi.317 germania 

krZalavs sacxovrebel ijarasa da dasaqmebasTan dakavSirebuli davebis sakiTxebs,318 xo-

lo inglisi krZalavs arbitraJs, Tu sarCelis Tanxa aris 5 000 evroze naklebi.319 am mid-

gomiT saxelmwifo mainc kargavs arbitraJis sargebels. biznesebi, savaraudod, gamoiw-

                                                 
311  Michael D. Blechman, Assessment of ADR in Georgia, East West Management Institute at 4-6 (Oct. 2011), 

http://www.ewmi-jilep.org/images/stories/books/assessment-of-adr-in-georgia.pdf, (last visited Sept. 13, 2015). 
312  iqve, 4.  
313  iqve. 
314  erT-erTi qarTveli specialisti iZleva arbitraJis akrZalvas qarTveli momxmareblebi-

saTvis. Tkemaladze, New Law, zemoaRniSnuli sqolio 733, 671. 
315  dod-frenki, zemoaRniSnuli sqolio 306, 15 U.S.C. §1639c(e) 2010. ix., agreTve, Todd Zywicki, The 

Consumer Financial Protection Bureau: Savior or Menace?, 81 Geo. Wash. L. Rev. 856, 2013, 907, („dod-
frenki krZalavs arbitraJis savaldebulo normebs ipoTekur xelSekrulebaSi da sakuTari 
kapitalis sasesxo kontraqtebSi.“). 

316  arbitraJis samarTlinobis aqti, 2013, S. 878, 113-e kongresi (2013-2014), C.R.S., xelmisawvdo-
mia: at <https://www.congress.gov/bill/113th-congress/senate-bill/878> (7.10.2015). ix. zogadad, Peter B. Rut-
ledge, Who Can Be Against Fairness? The Case Against the Arbitration Fairness Act, 9 Cardozo J. Conflict. Re-
sol. 2008, 267; Mandelbaum J.T., Stuck in a Bind: Can the Arbitration Fairness Act Solve the Problems of Man-
datory Binding Arbitration in the Consumer Context?, 94 Iowa L. Rev. 2008, 1075; Sarah Rudolph Cole, On Ba-
bies and Bathwater: The Arbitration Fairness Act and the Supreme Court’s Recent Arbitration Jurisprudence, 48 
Hous. L. Rev. 2011, 457 . 

317  Shelley McGill, Consumer Arbitration Clause Enforcement: A Balanced Legislative Response, 47 Am. Bus. L.J. 
361, 391 (2010)(citing French laws); Peter B. Rutledge & Anna W. Howard, Arbitrating Disputes Between 
Companies And Individuals: Lessons From Abroad, 65 Disp. Resol. J., 30, 34 (2010)(citing French laws). 

318  Niedermaier, zemoaRniSnuli sqolio 305, 17 (citirebulia: Zivilproziessordnung (ZPO), samoqalaqo 
procesis kodeqsi, 30 ianvari, 1877, Reichsgesetzblatt (RGBt) 97, Sesworebuli, §§ 1025 et seq., 
<http://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html>(bolos Sesworda 13 seqtembers, 2015). 

319  Schmitz A.J., Exceptionalism, zemoaRniSnuli sqolio 305, 98 (inglisis 1996 wlis arbitraJis ka-
noni krZalavs davamde da davis Semdeg arbitraJis punqtebs, raTa daicvas calkeuli pire-
bis xelmisawvdomoba wvrilmani davebis sasamarTloebze). 
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vevs gazrdil xarjebs, rac an Seamcirebs maT mogebianobas, an is gadava momxmarebelze 

ufro maRali fasebis saxiT.320 is yvela am davas miaRebinebs sasamarTlo sistemas, rac 

gazrdis saqmeebiT gadatvirTvas da davis gadawyvetisaTvis saWiro dros.321 nacvlad 
mcodne specialistebisa, farTo profilis mosamarTleebi Seecdebian davebis ganxil-

vas. ufro metic, rogorc ramdenime kvleva aCvenebs, ar aris naTeli, rom momxmareblis 

Sedegebi umjobesdeba sasamarTlo procesSi.322 saqmeebis umravlesobas Seadgens valebis 
dagrovebasTan dakavSirebuli davebis sakiTxebi da aseTi tipis saqmeebis warmatebiT 

dasrulebis xarisxi sasamarTloebSi, sazogadod, aris agreTve maRali.323 sabolood, 
aman SeiZleba dartyma miayenos qarTul arbitraJs zogadad, ziani miayenos arbitraJis 
reputacias, bevri provaideri CamoaSoros bizness da Seamciros arbitraJis xelmisaw-

vdomoba sxva samarTlebriv sakiTxebSi.  

 
b. moTxovnebis forma da sasamarTlo kontroli 

davis gadaWris meore SesaZlo gza aris formis savaldebuloobis daweseba sa-

momxmareblo kontraqtebisTvis, sasamarTlos mier farTo interpretaciis SesaZleb-

lobis gaTvaliswineba da momxmareblis informirebulobis gazrda. magaliTad, ger-

maniis momxmareblis saarbitraJo xelSekrulebebi unda iyos gamoyofili calkeul 

dokumentad da xelmowerili orive mxaris mier.324 SeerTebul StatebSi aseTi tipis 

moTxovna dauSvebelia kontraqtebis umravlesobaSi.325 Tumca CFPB (momxmareblis fi-

nansuri dacvis biuro) uflebamosilia, Seiswavlos momxmarebelTa arbitraJi finan-

sur xelSekrulebebSi da momavalSi sxva regulaciebTan erTad gamosces moTxovnebis 

forma.326 punqtebSi, romlebsac CFPB ganixilavs, aris xelSekrulebidan gamosvle-

bi,327 gamoyofebi,328 gadasaxadebisa da xarjebis ganawileba329 da gasajaroeba.330 

                                                 
320  ix. Ware, zemoaRniSnuli sqolio 282 (arbitraJi amcirebs biznesis xarjebs da konkurencia 

iZulebuls xdis biznesebs, gadavides dazogvebze momxmareblebis mimarT). mag. ix. arbitra-
Jis kvleva, zemoaRniSnuli sqolio 306, me-10 nawili, 16-17 („Cven ver aRmovaCineT statis-
tikurad mniSvnelovani mtkicebuleba im hipoTezis dasadastureblad, rom kompaniebi ac-
nobiereben da momxmareblebis mimarT fasebis dawevis formiT atareben xarjebis dazog-
vebs, rac ukavSirdeba maT mier davamde arbitraJis gamoyenebis punqtebs“).  

321  qarTuli saarbitraJo garCevis procesi saSualod grZeldeba erTidan sam Tvemde, xolo 
sasamarTlo garCevis procesi erT wlamde. Blechman M.D., zemoaRniSnuli sqolio 314, 4. 

322  ix. mag., Searle Study, zemoaRniSnuli sqolio 308. sasamarTlo procesSic SeiZleba iyos ganme-
orebiT moTamaSesTan dakavSirebuli igive gadaxrebi, rac savaldebuloa arbitraJSi. Marc 
Galanter, Why the Haves Still Come Out Ahead: Speculations on the Limits of Legal Change, 9 Law & Soc’y 
Rev. 95 (1974), (ganixilavs sasamarTlo sistemis dadebiT Sedegebs ganmeorebiT moTamaSesTan 
dakavSirebiT). ix., agreTve, gordoni, zemoaRniSnuli sqolio 3033, 274-275 (sasamarTlo 
procesma viTareba Seatriala momxmareblebis sawinaaRmdegod).  

323  ix. Gordon, zemoaRniSnuli sqolio 3033, 282-idan (citirebulia: ramdenime empiriuli Ses-
wavla SeerTebul StatebSi). 

324  Niedermaier, zemoaRniSnuli sqolio 305, 18; ZPO, zemoaRniSnuli sqolio 321, § 1031(5).  
325  ix. Margaret L. Moses, Privatized “Justice,” 36 Loy. U. Chi. L.J. 535, 545-47 (2005). 
326  ix. arbitraJis Seswavla, zemoaRniSnuli sqolio 306. 
327  iqve, me-2 nawili, 31 (momxmarebels eZleva SezRuduli dro saarbitraJo xelSekrulebidan 

gamosvlaze gancxadebis warsadgenad). 
328  iqve, me-2 nawili, 32 (konkretuli tipis saCivrebi „gamoyofilia“ saarbitraJo xelSekru-

lebidan, anu ar eqvemdebareba saarbitraJo wesiT ganxilvas).  
329  iqve, me-2 nawili, 57 (rwmunebulis honorari da xarjebi kontraqtis safuZvelze nawildeba 

mxareebs Soris). 
330  iqve, me-2 nawili, 51 (kontraqti asajaroebs arbitraJis riskebs, rogorebicaa SezRuduli 

gasaCivrebebi). 
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sasamarTlo ganxilva formis savaldebuloobis moTxovnis bunebrivi gaZliere-

baa. am kuTxiT mniSvnelovani roli Seasrula evrokavSiris sabWos direqtivam 93/ 
13/EEC (sabWos direqtiva 93)331. sabWos direqtiva 93 acxadebs, rom nebismieri savalde-

bulo saarbitraJo Sesworeba, savaraudod, ar aris samarTliani.332 ramdenadac es Ses-
worebebi oficialurad ar aris gamoricxuli, evropuli Tanamegobrobis sasamar-
Tlos Semdgom gadawyvetilebebSi isini figurireben rogorc sajaro wesrigis nawili 
da ganxiluli unda iqnes evrokavSiris erovnuli sasamarTloebis mier sua sponte (neba-

yoflobiT) miukerZoeblobisTvis da sabWos 93-e direqtivis Sesabamisad.333  
erT-erTi problema moTxovnis formulirebisa da masTan dakavSirebuli sasa-

marTlo kontrolis gafarToebisas aris gazrdili xarjebi. gafarToebuli sasamarT-
lo mimoxilva TiToeul individualur saqmeSi gaaxangrZlivebda davis gadawyve-
tisaTvis saWiro dros da Zirs gamouTxrida arbitraJis dasrulebulobis mniSvne-

lovan princips.334 ufro metic, zogadi samarTlis principis – stare decisis („gadawyve-

tilze dgoma“) gareSe sxvadasxva qarTveli mosamarTlis Sedegebi SeiZleba yofiliyo 
urTierTsawinaaRmdego. es gamoiwvevda dabneulobas da xelSekrulebis SemmuSaveb-

lebs gauZneldebodaT marTebuli xelSekrulebebis Camoyalibeba. qarTuli sasa-
marTlo sistema isev ewyoba kanons arbitraJze da mis normebs sasamarTlos Sez-

Rudul CarevasTan dakavSirebiT. gafarToebuli sasamarTlo kontroli sawinaaRmde-

god moabrunebda am tendencias da gamoiwvevda dabneulobas.  
 

g. sakiTxis gadawyveta „L“-is („gasajaroeba, arbitris daniSvna, 

licenzireba“) RonisZiebebiT  

arbitraJis sakiTxis gadaWris saukeTeso saSualebebi aerTianebs RonisZiebebs, 

romlebic gankuTvnilia arbitraJis procesis srulyofisaTvis, momxmareblebis ga-

moricxvis gareSe. gadaWra fokusirdeba sam sakiTxze: gasajaroeba, arbitris daniSvna 

da licenzireba.  

 1. gasajaroeba 

arbitraJis provaiderebs unda moeTxovebodes savaldebulo arbitraJTan dakavSi-
rebuli sabaziso monacemebis SezRuduli raodenobis gasajaroeba. informacia SeiZleba 
moicavdes: (I) aramomxmarebeli mxaris identurobas; (II) davis tips; (III) arbitr(eb)is iden-

turobas; da (IV) Sedegs. idealur SemTxvevaSi provaiderebma es informacia unda gaxadon 
sajaro vebgverdebze an moTxovnisamebr. rogorc minimum, is unda miewodos saTanado sa-
xelmwifo organoebs, maT Soris Tanamdebobaze daniSvnis uflebis mqone damoukidebel 
instancias (IAA, qvemoT). kaliforniam am bolo dros daadgina analogiuri gasajaroebis 
reJimi335 dadebiTi Sedegebis misaRebad.336 Tumca mxolod gasajaroeba ver Secvlis mom-
xmareblis qcevas, is xels Seuwyobda gamWvirvalobas da gaaumjobesebda tribunalis qme-

                                                 
331  sabWos direqtiva 93/13/EEC, 5 aprili, 1993, arasamarTlian pirobebze momxmarebelTa kon-

traqtebSi, 1993 O.J. (L 095) 29-34, <http://eur-lex.europa.eu/ LexUriServ/LexUriServ.do?uri =CELEX:31993 
L0013:en:HTML>. 

332  me- 3(1) muxli, danarTi. 
333  nidermeieri, zemoaRniSnuli sqolio 3055, 18. 
334  fermeri, zemoaRniSnuli sqolio 2899, 2363-2364. 
335  ix. kaliforniis samoqalaqo procesualuri kodeqsi §1281.96(a (dasavleTi, 2015). 
336  igi saSualebas aZlevda sazogadoebas, ukeT Seeswavla arbitraJis muSaoba. ix. Fellows M., The 

Same Result as in Court, More Efficiently: Comparing Arbitration and Court Litigation Outcomes, Metro. Corp. Couns. 
2006, 32 <http://www.metrocorpcounsel.com/pdf/2006/July/32.pdf>.  (arbitraJis monacemebis gaanali-
zebis SesaZlebloba ganpirobebuli iyo wesebis gasajaroebiT.) 
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debas,337 saSualebas miscemda xalxs, Seefasebina, sistematuri problema iyo Tu ara kon-
kretul provaiderTan. mas SeiZleba, iZulebuli gaexada kidec zogi kompania, Tavidan 

moecilebina saeWvo provaideri. I-s, agreTve, miawvdida informacias IAA-s (qvemoT) 
mosalodnel miukerZoeblobaze da individualur pirebs moamaragebda ukeTesi 
informaciiT provaideris daniSvnis procesSi.  

 

2. arbitris daniSvna 

kanoni arbitraJze icavs tipuri kanonis wesebs arbitris daniSvnaze. es wesebi 
aris saTanado saerTaSoriso arbitraJisTvis da Sidasaxelmwifoebrivi arbitraJi-

saTvis komerciul monawileebs Soris,338 magram daniSvnis procesi saWiroebs modifi-
cirebas savaldebulo samomxmareblo arbitraJisaTvis, sadac calkeuli arbitri 
iniSneba provaideris mier. miukerZoebloba moiTxovs, rom calkeuli arbitri iyos 
namdvilad neitraluri da obieqturi. kanoni unda aumjobesebdes arbitris miuker-
Zoeblobas provaideris CamoSorebiT daniSvnis procesidan. kanoni arbitraJze ukve 
uzrunvelyofs problemis nawilobriv gadaWras: rodesac aris erTi arbitri, mxaree-
bi unda ecadon, dasTanxmdnen mis daniSvnas, magram Tu SeTanxmeba ver xerxdeba, mxa-

rem SeiZleba moiTxovos sasamarTlos daniSvna.339 es ZalaSi iqneba, Tu mxareebi ar 
Tanxmdebian sxvadasxva procesze. problemis erTi gadawyveta aris mxareebisTvis ar-
Cevanis SesaZleblobis CamorTmeva sxvagvarad SesaTanxmeblad da es unda gaxdes wesi, 
romelic moiTxoveba samomxmareblo arbitraJis dasaniSnavad.340 sasamarTlos daniS-
vnas aqvs xarvezebi. sasamarTloebi ar arian CarTulni arbitraJSi regularulad da 
SeiZleba ar gaaCndeT Sesabamisi arbitraJis arCevis unari.341 sasamarTloebi arian ag-

reTve dakavebulebi da marTlmsajulebis „borbals“ didi dro sWirdeba, rom imoqme-

dos daniSvnaze.342 sabolood, erT-erTi specialistis Tanaxmad, saqarTvelos sasa-

marTloebi ar arian mondomebulebi daniSvnis procesSi monawileobis misaRebad.343 
Tu mxareebi ver Tanxmdebian, ukeTesi gadawyveta aris daniSvnis simZimis gadata-

na IAA-ze (Tanamdebobaze daniSvnis damoukidebel instanciaze). IAA SeiZleba iyos 
pirovneba an instituti, rogoricaa, magaliTad, saqarTvelos advokatTa asociaciis 
(GBA) prezidenti an TviT GBA.344 is SeiZleba iyos saqarTvelos saarbitraJo asocia-

cia an gare organizacia; agreTve, SeiZleba iyos specialurad momzadebuli da spe-

cialuri uflebamosilebiT aRWurvili organo, daniSnuli iusticiis saministros 
mier. mTavaria arbitrebis daniSvnis uflebamosilebis CamorTmeva diskreditebuli 
institutebisTvis. arbitraJis kanonis 2015 wlis Sesworebebma gaafarTova daniSvnis 
uflebamosilebebi da sasamarTloebTan erTad ufleba mieca „nebismier instituts“. 
ase rom, kanoni am mimarTulebiT xorcieldeba.345 

                                                 
337  meore mxriv, zogi SeiZleba amayad agrZelebdes fasian momsaxurebas, rogorc dakavSire-

buls saqmian moRvaweobasTan. 
338  erT-erTi adgilobrivi specialisti rekomendacias uwevda qarTveli arbitrebis erTob-

liv SerCevas. Giorgi Narmania, Party-Appointed Arbitrators: Past, Present and Future, 2014 Alt. Disp. Resol. 
Y.B. Tbilisi St. U., 106, 120-21.  

339  kanoni arbitraJze, zemoaRniSnuli sqolio 104, me-11(3) (b) muxli. 
340  gordoni, zemoaRniSnuli sqolio 3033, 285 (samomxmareblo arbitraJis daniSvnisaTvis re-

komendirebs sasamarTlos mxridan da erTobliv dadasturebas).  
341  Akseli, zemoaRniSnuli sqolio, 126, 252. 
342  iqve. 
343  ix. Tsertsvadze, Commentary, zemoaRniSnuli sqolio 77, 105-06. 
344  ix. Redfern A., Hunter M., Law and Practice of International Commercial Arbitration 3rd ed., 1999, 200. 
345  ix. ganmartebiTi baraTi, zemoaRniSnuli sqolio 125, §(a) (a.g.) (,,arbitr(ebis)is daniSvnis we-

sebTan dakavSirebuli meore cvlileba konkretulad adgens, rom arbitrebi SeiZleba iniS-
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mxaris avtonomiis principis SesanarCuneblad gamoyenebuli unda iqnes siebis 
sistema. amerikis saarbitraJo asociacia da sxva gaerTianebebi iyeneben siebis siste-

mas.346 UNCITRAL-is arbitraJis modeluri wesebiT, magaliTad, Tu mxareebi ver Tan-

xmdebian calkeul arbitrze, daniSvnis uflebis mqone damoukidebeli organizacia 
TiToeul mxares gadascems potenciuri arbitrebis identur sias.347 TiToeul mxares 
eZleva drois SezRuduli periodi, ra droSic unda daabrunos sia, saidanac amo-

Rebuli eqneba gvarebi (mizezis gareSe),348 darCenili gvarebi ranJirebuli iqneba 
upiratesobis miniWebiT.349 Semdeg es damoukidebeli uflebamosili organizacia mxa-

reebis upiratesobebze dayrdnobiT niSnavs arbitrs.350 Tu saerTo gvarebi ar figuri-

rebs orive mxaris mier dabrunebul siebSi, uflebamosili organizacia sakuTari 
nebiT niSnavs arbitrs.351 Tumca siiT daniSvnis sistema ufro nelia, vidre uSualod 
provaideris daniSvna. mxareebs saSualeba eZleva, gamoxaton sakuTari arCevani da 
Tavi igrZnon procesis nawilad, rac mniSvnelovani principia, romelic gamoto-

vebulia qarTul samomxmareblo arbitraJSi.352 siebis sistema mxareebs icavs agreTve 
IAA-s gamovlenili miukerZoeblobisagan. is arbilebs ganmeorebiTi moTamaSis prob-

lemas, vinaidan provaiderebi ar akontroleben arbitrebis sias da arbitrebs ar 
gaaCniaT stimuli, daxmareba gauwion instituciur mxareebs. is, agreTve, gaaumjo-

besebs arbitraJis aRqmebs mosaxleobaSi.  
IAA-sTvis Zalauflebis miniWebas aqvs ori nakli: pirveli – is Seanelebs pro-

cess, rodesac SevadarebT uSualod provaideris daniSvnas, gansakuTrebiT, siebis 
sistemis gamoyenebisas.353 magram samarTlianobis zrda da misi aRqma SeiZleba Rirdes 
im gazrdil drod, romelic ixarjeba daniSvnaze; meore – is ar iqneba popularuli 
provaiderebSi, vinaidan isini dakargaven kontrols arbitris daniSvnaze.354 amave 
dros, Tu am institutebs surT, ganagrZon msxvilmasStabiani samomxmareblo saqmee-
bis miReba, es SeiZleba maTTvis iyos erTaderTi ganxorcielebadi gza gasagrZeleb-
lad. alternativa SeiZleba iyos blanketuri samomxmareblo arbitraJis akrZalva. 

                                                                                                                                                         
nebodes ara mxolod sasamarTlos mier, aramed nebismieri dawesebulebis mier (Tu mxareebi 
arian amaze SeTanxmebuli)“).  

346  ix., agreTve, AAA-s wesebi, zemoaRniSnuli sqolio 143, at R. 2013, 12.  
347  G.A. Res. 65/22, UNCITRAL-is arbitraJis wesebi, 2010-e muxli, 8, <http://www.uncitral.org/ pdf/ en-

glish/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf>, (bolos nanaxia 7 oqtombers, 2015), 
(SemdgomSi – UNCITRAL-is arbitraJis wesebi). 

348  SeerTebul StatebSi gvaris amoRebas (mizezis gareSe) zogjer uwodeben aramotivirebul 
acilebas. 

349  UNCITRAL-is arbitraJis wesebi, zemoaRniSnuli sqolio 350, me-8 (2) muxli. aramotivire-
buli acilebebis (ara acilebebi konkretuli mizeziT) raodenoba SeiZleba Semcirdes, ra-
Ta iyos ufro maRali albaToba, rom dasaxeldeba minimum erTi saTanado pirovneba da, am-
rigad, Semcirdeba arbitris daniSvnis SesaZleblobebi. ix. mag., AAA Securities Arbitration Sup-
plementary Procedures, R. 2009, 3(a), <https://www.adr.org/cs/groups/commercial/ documents/document/ dgdf/ 
mda0/~edisp/adrstg_004107~1.pdf>. (bolos nanaxia 23 Tebervals, 2015). 

350  UNCITRAL-is arbitraJis normebi, zemoaRniSnuli sqolio 350, me-8(2) muxli.  
351  iqve, me-8 (2) (d) muxli. 
352  MacNeil, zemoaRniSnuli sqolio 127, §27:3:6:1 (romelic aRniSnavs mxareTa Tanabari monawi-

leobis mniSvnelobas SerCevis procesSi).  
353  Douglas Earl McLaren, Party-Appointed vs. List-Appointed Arbitrators: A Comparison, 20 J. Int’l Arb. 233, 236 (2003). 
354  erT-erTi alternativaa, mieces provaiderebs SesaZlebloba, marTon arbitris daniSvnis 

procesi, magram gamoiyenon siebis procedura, romelic Ria iqneboda yvela licenzire-
buli arbitrisa da momxmareblisTvis, gamoeyoT sajaro xarjebiT dafinansebuli advoka-
ti, romelic uflebamosili iqneboda, daxmareboda momxmareblebs proceduris warmarTva-
Si. es SeiZleba, ufro metad sasiamovno iyos provaiderebisTvis, Tumca naklebad idealuri 
momxmareblebisTvis.  
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sabolood, IAA SeiZleba daexmaros am institutebs reputaciis amaRlebaSi, arbit-

raJze Semdgomi moTxovnis stimulirebiT momavalSi.  
 

3. licenzireba 

saqarTvelom unda Camoayalibos arbitris licenzirebis reJimi. saqarTvelos 
saarbitraJo asociacia iqneboda bunebrivi mxare am programis dasanergavad, magram 
is SeiZleba imarTebodes saqarTvelos advokatTa asociaciis, davebis alternatiuli 
gadawyvetis erovnuli centris (NCADR)355 an sxva prestiJuli institutis mier. am 
reJimis mTavari komponentebi iqneboda: Sesasvleli testi unarebsa da eTikaSi, 
uwyveti ganaTleba, mkacri saxelmZRvanelo principebis dacva eTikasa da kompeten-

ciaSi, da disciplinuri procedura. licenzirebis reJimi xels Seuwyobda kompeten-

ciasa da profesionalizms, iseve rogorc sazogadoebriv ndobas.356 arbitrebis mom-
zadebiT ZiriTad samediatoro unarebSi arbitraJis kanonis ganxorcielebis piro-

bas357 meti yuradReba mieqceoda da mxareebs eqneboda ukeTesi SesaZleblobebi 
TavianTi finansuri urTierTobebis urTierTmogebianad mosawesrigeblad.358  

DAL-is (gasajaroeba, arbitris daniSvna da licenzireba) samive komponenti er-
TmaneTs aZlierebs. magaliTad, informaciis gasajaroeba mniSvnelovani iqneboda 
IAA-sTvis mxareebis uzrunvelsayofad saarbitraJo neitraluri siiT, xolo licen-

zireba iqneboda IAA-s arbitrTa siis xarisxis ZiriTadi sakontrolo meqanizmi.  
DAL gankuTvnilia arbitraJis gasaumjobeseblad da ara mis SesazRudavad. es Se-

esabameba evrokavSiris axal direqtivas davebis alternatiul gadawyvetaze samom-

xmareblo davebisaTvis.359 DAL xels uwyobs sazogadoebriv ndobas arbitraJisadmi, 
icavs momxmareblebs tendenciurobisagan da inarCunebs arbitraJis mniSvnelovan 
upiratesobebs: efeqturobas, Rirebulebas, moqnilobasa da procesis dasrulebulo-

bas. gadawyvetileba naklebad mavnebluri iyo, vidre sruli akrZalva an moTxovnebis 
rTuli forma araprognozirebadi sasamarTlo gadaxedviT.  

magram DAL ar aris srulyofili. monacemebis gasajaroeba iwvevs axali aRricx-
vebis xarjebs, Tumca isini unda iyos minimaluri. gasajaroeba Seamcirebs konfiden-
cialobis dacvas, Tumca dacvebi, ZiriTadad, emsaxureba ganmeorebiT mxares. monace-
mebis gasajaroeba SeiZleba gaerTiandes sakontrolo uflebamosilebasTan, sistema-

turi Secdomebis SemTxvevebis gadaxedvisa da dasjis mizniT,360 Tumca es ufro gaar-
Tulebda sakiTxs da SeiZleba, arc ki Rirdes miRebuli mogeba. gasajaroebiT arbit-

rebi da provaiderebi Secvlian TavianT qmedebebs (saWiro donemde) Secdomebis an mi-
ukerZoeblobis aRqmis Tavidan asacileblad. am sakiTxis naTelyofa sagrZnob sarge-
bels moitans.  

                                                 
355  The NCADR is located at Tbilisi State University. Its website is available at <http://ncadr.tsu.ge/eng/2/news/52-

ncadr-initiatives-for-business-law-reform> (bolos nanaxia 2015 wlis 23 Tebervals).  
356  ix. Blechman M.D., zemoaRniSnuli sqolio 314, 13. 
357  kanoni arbitraJze, zemoaRniSnuli sqolio 104, 38-e muxli. 
358  Teo Kvirikashvili, Med-Arb / Arb-Med and Prospects of Their Development in Georgia, 2014 Alt. Disp. Resol. 

Y.B. Tbilisi St. U. 51; Raeschke-Kessler H., The Arbitrator as Settlement Facilitator, 21 Arb. Int’l 2005, 523, 
(discussing windows of settlement opportunity during arbitration). 

359  evroparlamentis direqtiva 2013/11/EU da sabWos 2013 wlis 21 maisis davebis alternatiuli 
gadawyveta momxmarebelTa davebisaTvis, №2006/2004 da direqtiva 209/22 EC, 2013 O.J. (L 165) 
63 (wevri saxelmwifoebisgan moiTxovs ADR-is (davebis alternatiuli gadawyveta) meqaniz-
mebis ganviTarebas momxmarebelTa konfliqtebisTvis).  

360  ix. Farmer, supra note 299, at 2369-93 (recommending provider liability for systemic bias). However, systemic bias 
would be difficult to define and penalize. Civil liability would also achieve little for Georgian consumers. Georgian law 
already provides for criminal liability for arbitrators. ix. Tsertsvadze, Commentary, supra note 77, at 115. 
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daniSvnis procesis CamorTmeva provaiderebisTvis iqneba mkacri saSualeba, mag-
ram gadawyvetileba aris ganxorcielebadi da ar unda gamoiwvios ekonomikuri zara-
li provaiderebisTvis an arbitrebisTvis. ramdenadac es gadawyvetileba iZleva sa-
valdebulo samomxmareblo arbitraJis gadarCenis saSualebas, igi aris sargeblis 
momtani provaiderebisTvis drakonul alternativebTan SedarebiT.361 licenzireba, 
agreTve, gamoiwvevs kontrolisa da disciplinuri reJimis SemotanasTan dakav-

Sirebul damatebiT xarjebs, rasac gadaixdian arbitrebi ise, rom jamuri Sedegi maT 
mimarT iyos minimaluri; aseve iqneba administraciuli xarjebic, mimarTuli arbit-

raJis daxvewisaken.  
VII. daskvna 

miuxedavad qveynis arbitraJis problemuri istoriisa, qarTvelebi mainc mimar-
Taven arbitraJs davebis gadasawyvetad. es kargi niSania. rekomendebuli cvlilebe-
biT arbitraJis kanonma unda waaxalisos saerTaSoriso investiciebi, xeli Seuwyos 
qveynis Sida ekonomikur aqtivobas da Seamsubuqos gansaxilveli saqmeebiT gadatvir-
Tuli sasamarTloebi. kanoni arsebiTad gaumjobesebulia wina arbitraJis sistemas-

Tan SedarebiT, magram igi kvalav ganviTarebis procesSia. kanonis msgavsebebi UN-
CITRAL-is tipur kanonTan adgens nacnob struqturas bevri monawilisaTvis.  

kanonis naklovan mxareebze reagireba SeiZleba kanonieri SesworebebiT. Tu ka-
noni iZleva ufro met sicxades, naklebi iqneba gaugebroba, Seusabamoba da misi aras-

worad gamoyeneba. mniSvnelovani sakiTxebi ukavSirdeba sasamarTloebis rols. isto-
riis mixedviT, qarTuli sasamarTloebi eWviT uyureben saarbitraJo gadawyvetile-
bebs, gansakuTrebiT momxmareblebTan dakavSirebulT. ramdenime damatebiTi Seswo-
reba, rogoricaa, magaliTad, remisiis procesisa da sajaro wesrigis ganmartebis da-
mateba, daexmareba sasamarTloebs, daicvas mxareebi kanonis arasworad gamoyenebisa-
gan, arbitraJis ganviTarebisaTvis zianis miuyeneblad. saqarTvelos uzenaesma sasa-
marTlom daamtkica mzaoba ucxouri saarbitraJo gadawyvetilebebis aRsrulebaze 
saSinao firmebis mimarT. sajaro wesrigze Semdgomi sicxadis SemotaniT sasamarTlo 
praqtika gaxdeba brwyinvale magaliTi sxva ganviTarebadi qveynebisTvis.  

arbitraJisaTvis ZiriTadi muqara saqarTveloSi da sadme sxvaganac aris saval-
debulo samomxmareblo arbitraJis gamoyeneba. Tumca arsebobs mkacri gadawyvetile-
bebi, rogorebicaa sargeblis miRebis mizniT moqmedi provaiderebis akrZalva an ga-
moricxva, ufro dazustebul midgomas SeiZleba hqonoda ufro meti azri. yvelaze 
didi albaTobiT warmatebuli iqneboda gadawyvetileba, romelic daabalansebda yve-
la dainteresebuli mxaris gaTvaliswinebebs da Zireul mizezebze (ganmeorebiTi mo-
TamaSisa da arbitris daniSvnis problemebi) reagirebis mcdelobebs.  

sxva ganviTarebadma qveynebma SeiZleba iswavlon saqarTvelos gamocdilebidan. 
arbitraJi iqneba mZlavri instrumenti, romelic xels Seuwyobs efeqturobasa da 
ekonomikur aqtivobas. is SeiZleba, agreTve, gaxdes iaraRi, romelic uaryofs indivi-
dualuri pirebis fundamentur uflebebs. rogorc saqarTvelo swavlobs, momxmare-
belTa mniSvnelovani dacva unda dadges saSinao arbitaJSi socialuri saWiroebebis 
dasakmayofileblad. ganmeorebiTi moTamaSis problemebze reagireba unda xdebodes 
proeqtirebis etapze. ganmartebuli da kontrolirebadi unda iyos sasamarTloebis 
gansakuTrebuli roli. eTikis normebi miRebuli da aRsrulebuli unda iyos dasawyi-
sidanve. farTo profesionaluri ganaTleba da mudmivi gadamzadeba iqneba mTavari 
ingredienti. garkveuli SesworebebiT saqarTvelos arbitraJi SeiZleba gaxdes mode-
li ganviTarebadi msofliosTvis.  

                                                 
361  ix. Blechman M.D., zemoaRniSnuli sqolio 314, 14-15 (rekomendirebs im provaiderebis akrZal-

vis Sesaxeb, romlebic moqmedeben mogebis mizniT); tyemalaZe s., axali kanoni, zemoaRniSnu-
li sqolio 733, 671 (rekomendirebssamomxmareblo arbitraJis SezRudvis Sesaxeb). 
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ana gurieli 

 

advokatis roli samoqalaqo samarTlebrivi davebis          

mediaciis procesSi 

statiaSi ganxilulia qarTul samarTalSi samoqalaqosamarTlebrivi davebis 
mediaciis procesSi advokatTa warmomadgenlobiT uflebamosilebasTan da-
kavSirebuli sakiTxebi. naSromSi mniSvnelovani adgili daeTmo mediaciis 
procesSi advokatis monawileobis mizanSewonilobis Sefasebas; agreTve gan-
xilulia advokatis mier mediaciis, rogorc davis gadawyvetis alternatiu-
li formis, inicirebis sakiTxi; ganisazRvra advokatis mier klientis sauke-
Teso interesebis gamokvlevis Sedegad sakuTari samoqmedo strategiisa da 
taqtikis SemuSavebis meTodologia; naSromSi agreTve ganisazRvra advoka-
tis mier saqmisa da klientis momzadebisaTvis gansaxorcielebeli procedu-
rebi. sabolood, msjelobis Sedegad Camoyalibda sakanonmdeblo rekomenda-
ciebi. 
 
sakvanZo sityvebi: mediacia, advokati, sakanonmdeblo regulireba, eTika. 

 

 

1. Sesavali 

mediacia davis gadawyvetis erT-erTi araformaluri saSualebaa. „es aris mxare-

Ta Tavisufal nebaze damyarebuli procedura, romlis drosac davis sabolood ga-

dawyvetis uflebis arqone mediatori sistematurad uwyobs xels mxareTa Soris ko-

munikacias, raTa SesaZlebeli gaxados modaveTa TviTpasuxismgeblobaze damyarebu-

li SeTanxmebis miRweva~.1 saerTaSoriso mediaciis praqtikas ufro xangrZlivi isto-

ria aqvs, vidre Teoriuls.2 meoce saukunis 70-80-iani wlebSi es instituti swrafad 

ganviTarda iseT qveynebSi, rogorebicaa: aSS, avstralia, kanada, inglisi da uelsi.3 

saqarTveloSi mediaciis instituti sakanonmdeblo cvlilebebis Sedegad dam-

kvidrda. saqarTvelos samoqalaqo saproceso kodeqsi (SemdgomSi — sssk) gansazR-

vravs savaldebulo sasamarTlo mediaciis saSualebiT gansaxilvel davebs, Tumca Se-

Tanxmebis arsebobis SemTxvevaSi, sasamarTlo mediacia nebismier kerZosamarTlebriv 

davas ganixilavs.4 

                                                 
   samarTlis magistri, Tsu-is iuridiuli fakulteti. 
1   Hopt K. J., Steffek F., Mediation: Rechtsvergleich, Regelungsmodelie, Grundsatzprobleme, in: Hopt K. J., Steffek 

F., Mediation, Rechtstatsachen.Rechtsvergleich, Regelungen, “Mohr Siebeck”, Tubingen, 2008,12. citirebu-
lia: cercvaZe g., davis gadawyvetis alternatiuli forma — mediacia (zogadi mimoxilva), 
davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi instituti, Tb., 2010, 37, 
<http://d252441.u-telcom.net/books/Full_Version/sajaro/mediacia.pdf>. 

2   Kleiboer M., Understanding Success and Failure of International Mediation, Journal of Conflict Resolution, VOL. 
40. No. 2, 1996, 360, <http://www.engagingconflict.it/ec/wp - content/uploads/2012/06/ Kleiboer -understanding - 
Success - and - Failure - of - International - Mediation.pdf>. 

3   Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Centrale für Mediation, Otto Schmidt 
Verlag DE, 2003, 7. 

4   aqve unda aRiniSnos, sssk-is 1873-e muxlis 1-li nawiliT SezRudulia sasamarTlo mediaciis 
kompetencia da gansazRvrulia, rom sasamarTlo mediaciis farglebSi SesaZlebelia ganixi-
lebodes saojaxo samarTlidan warmoSobili davebi, garda Svilad ayvanisa, Svilad ayvanis 
baTilad cnobisa, mSoblis uflebis SezRudvisa da mSoblis uflebis CamorTmevisa. sasa-
marTlo mediacia uflebamosilia, ganixilos samezoblo da samemkvidreo samarTlidan war-
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mediaciis saSualebiT davis gadawyveta gamarTlebulia, Tuki am gziT xerxdeba 

mxareTa saukeTeso interesebis dakmayofileba da procesi ar iqceva finansuri da 

drois resursis klientis interesTa sawinaaRmdegod flangvad. amis miRweva bevrad 

aris damokidebuli procesSi advokatTa monawileobaze. 

adamianebi, romlebic frTxilad emzadebian mediaciisaTvis, rogorc wesi, aRwe-

ven ukeTes Sedegebs, vidre isini, vinc amas ar akeTeben.5 amdenad, gasaocaria, Tu ra-

tom iwyeben adamianebi molaparakebas saTanado momzadebis gareSe.6 am etapze advoka-

tis sworad ganxorcielebuli qmedebebi gansazRvravs ara mxolod konkretuli kli-

entis interesebis ganxorcielebas, aramed sazogadoebis mxridan mediaciisadmi ndo-

bis damkvidrebas, institutis ganviTarebas. 

`jerjerobiT qarTveli kanonmdebeli mxolod epizoduri regulirebiT Semoi-

fargleba~7 da mediaciis regulirebasTan dakavSirebuli diskusia saqarTveloSi mxo-

lod axla iwyeba~.8 Sesabamisad, samoqalaqosamarTlebrivi davebis mosamzadebel etap-

ze advokatTa rolis sakiTxic upasuxodaa darCenili, saxezea kanonmdeblobis xarvezi. 

es zrdis sakiTxis kvlevis mniSvnelobas, saqarTvelos kanonmdeblobaSi SemdgomSi gan-

saxorcielebeli cvlilebebis warmoCenis mizniT~. 

naSromis mizania qarTul samarTalSi samoqalaqosamarTlebrivi davebis media-

ciis mosamzadebel etapze advokatTa warmomadgenlobiT uflebamosilebasTan dakav-

Sirebuli sakiTxebis kvleva, advokatTa mimarT valdebulebaTa, moTxovnaTa dadgena. 

SemuSavdeba kanonmdeblobis srulyofis rekomendaciebi.  

mizani miiRweva kvlevis analitikuri, istoriuli, SedarebiTsamarTlebrivi me-

Todebis gamoyenebiT. gaanalizdeba aRniSnul sakiTxTan mimarTebiT mniSvnelovnad 

miCneuli regulaciebi. 

Sesavlis Semdgom, naSromis meore Tavi daeTmoba mediaciis procesSi advokatis 

monawileobis mizanSewonilobis Sefasebas; mesame TavSi ganixileba advokatis mier me-

diaciis, rogorc davis gadawyvetis alternatiuli formis, inicirebis sakiTxi; me-

oTxe Tavi gansazRvravs advokatis mier klientis saukeTeso interesebis gamokvlevis 

Sedegad sakuTari samoqmedo strategiisa da taqtikis SemuSavebas; mexuTe Tavi Seexe-

                                                                                                                                                         
moSobili dava, da mxareTa Tanxmobis SemTxvevaSi nebismieri sxva dava. saqarTvelos saka-
nonmdeblo macne (SemdgomSi — ssm), 1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, 5550-rs, 
20.12.2011]; sssk-is 1873 muxli, ssm, 1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, 5550-rs, 20. 
12.2011]; kanonmdebeli iTvaliswinebs sxva saxis mediaciasac, rogoric aris sanotaro, same-
dicino, sagadasaxado da sxv. gansaxilveli davis sagnebi TiToeul SemTxvevaSi kanonmdeb-
lobiT calkeulad aris gansazRvruli. sanotaro mediaciiT gansaxilveli davebi dadgeni-
lia notariatis Sesaxeb saqarTvelos kanonis 381-e muxlis 1-li nawiliT. am SemTxvevaSi san-
toro mediacia ufro SezRudulia da am mediaciis saSualebiT ar ganixileba is dava, ro-
melzec kanonmdeblobiT mediaciis specialuri wesi aris dadgenili. ssm, 04.12.2009, 2283-IIs 
[cvlilebis redaqcia: ssm, 5851-Is, 16.03.2012]; samedicino mediaciis ganxorcielebis Ronis-

ZiebaTa Sesaxeb saqarTvelos mTavrobis me-80 dadgenilebis me-2 muxlis e) punqtiT gani-
sazRvreba samedicino mediaciiT gansaxilveli dava. ssm, 29.02.2012; saqarTvelos organuli 
kanoni Sromis kodeqsis 481-e muxli iTvaliswinebs koleqtiuri davis ganxilvas mediaciis 
gziT, ssm, 4113-rs, 17.12.2010, [cvlilebis redaqcia: ssm, 729-IIs, 12.06.2013]; sagadasaxado me-
diacia ganisazRvreba sajaro samarTlis iuridiuli piris — Semosavlebis samsaxuris 
struqturuli erTeulebis damtkicebis Taobaze ufrosis brZanebiT, 2742, me-121 muxli, 
02.06.2011, [cvlilebis redaqcia: ssm, 21623, 20.05.2013]. 

5   Lewicki & Hiam, 2006, 41-70, citirebulia: Craver C. B., Effective Legal Negotiation and Settlement, Sixth 
edition, 2009, 46. 

6   Craver C. B., Effective Legal Negotiation and Settlement, Sixth Edition, 2009, 46. 
7   cercvaZe g., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, iv. java-

xiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli gadawyvetis 
nacionaluri centri, Tb., 2013, 18, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final. 
pdf,[05.07.2013]. 

8   iqve. 
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ba advokatis mier saqmis Sesabamis momzadebas; meeqvse TavSi ganixileba klientis mom-

zadeba procesisaTvis; daskvnaSi Camoyalibdeba kvlevis Sedegad miRebuli rekomen-

daciebi. 

 

2. mediaciis procesSi advokatis CarTvis mizanSewonilobis Sefaseba 

statistikis Tanaxmad, samoqalaqosamarTlebrivi davebis umravlesoba gadaiW-

reba mediaciis saSualebiT.9 mediaciis standartul SemTxvevebSi moiazreba procesis 

mimdinareoba mxolod mxareTa monawileobiT, Tumca warmomadgenelTa, advokatTa 

CarTulobas mediaciis procesSi iTvaliswinebs Uniform Mediation Act.10 kerZod, am aqtis 

me-10 muxlis Tanaxmad, `advokats an sxva individs, romelsac aqvs miniWebuli ufleba-

mosileba, aris daniSnuli mxaris mier, SeuZlia, mxaresTan erTad miiRos monawileoba 

mediaciis procesSi~.11 aqti mxareebs aniWebs arCevanis Tavisuflebas. ar aris dadgeni-

li moTxovna, rom warmomadgeneli CaerTos procesSi, Tumca es SesaZlebelia.  

dResdReobiT, zogierT saxelmwifoSi, mediaciis procesze advokatisa da klien-

tis erToblivi daswreba normad iTvleba. aseT dros molaparakebebs, ZiriTadad, ad-

vokati awarmoebs (magaliTad, ganqorwinebis sakiTxTan dakavSirebuli mediaciisas). 

is, Tu rogor gadawydeba es sakiTxi, miiCneva adgilobrivi kulturis, aseve davis al-

ternatiuli gadawyvetis saSualebaTa gaerTianebebis gavlenis Sedegad.12 Tumca faq-

tia, rom 21-e saukunis samoqalaqosamarTlebrivi davebis mediaciis procesSi domini-

reben advokatebi, romlebic sxva saxis procesebSi warmomadgenlobas `gaurbian~.13 

iuridiul literaturaSi gavrcelebuli Sexedulebis Tanaxmad, mxareTa warmo-

madgenlebi advokatebi arian, da isini, aRWurvilni gansakuTrebuli uflebamosile-

bebiT, icaven marwmunebelTa kanonier interesebs. samoqalaqo samarTlis TeoriaSi 

dRes aRiarebulia Sexeduleba, rom garigebas debs warmomadgenlis pirovneba, xolo 

Sedegebi warmodgenili piris mimarT dgeba. is, rom warmomadgenlis meSveobiT garige-

bis Sedegebi warmodgenil pirs exeba, emyareba moqmedi pirebis nebas da kanons, rome-

lic aRiarebs am pirTa nebas.14 

`saqarTvelos samoqalaqo saproceso kodeqsi sasamarTlo mediaciis TavSi ara-

fers ambobs mxareTa warmomadgenlebze (advokatebze), Tumca kanonis sityvasityviTi 

ganmartebidan Tu amovalT, gamodis, rom sityva `mxareSi~ igulisxmeba rogorc uSua-

lod davis monawile piri, aseve misi warmomadgenelic. Sesabamisad, raime gansakuTre-

buli xazgasma advokatis monawileobis Sesaxeb mediaciis procesSi calke sakanon-

mdeblo normis saxiT saWiro ar aris. aqedan gamomdinare, SeiZleba iTqvas, rom media-

ciis procesSi Tavisufladaa SesaZlebeli advokatebis monawileoba~.15 

                                                 
9   Melnick J. D., Lost Opportunities in Mediation, Westlaw Journal Securities Litigation and Regulation, Vol. 19, 

issue 4, 2013, 1, <http://www.jamsadr.com/files/Uploads/Documents/Articles/Melnick-Opportunities-Mediation-
2013-06-25.pdf>. 

10   aRniSnuli aqti miRebul iqna 2001 wels. 
11   Uniform Mediation Act, muxli 1, <http://www.mediate.com/articles/umafinalstyled.cfm>. 
12   Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Snd Edition, University of Maryland, 

University College, 2010, 78. 
13   Rubin M. A., Spector B. F., Ethical Conundrums For the 21st Century Lawyer/Mediator “Toto I’ve got a Feeling 

We’re Not in Kansas Any More”, Americam Journal of Mediation, Vol. 2, 2008, 75.  
14   Wanturia l., samoqalaqo samarTlis zogadi nawili, saxelmZRvanelo, Tb., 2011, 422. 
15   cercvaZe g., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, iv. java-

xiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli gadawyvetis 
nacionaluri centri, Tb., 2013, 238, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final. 
pdf, [05.07.2013]. 
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saqarTveloSi saadvokato saqmianobasTan dakavSirebul sakiTxebs awesrigebs `sa-

qarTvelos kanoni advokatTa Sesaxeb.~ `advokats ufleba aqvs, warmoadginos da daicvas 

klienti, misi uflebebi da Tavisuflebebi sakonstitucio, uzenaes da saerTo sasamar-

TloebSi, arbitraJSi da gamoZiebis organoebSi, sxva fizikur da iuridiul pirebTan~.16 

am normiTac uSualod mediaciis procesSi advokatis monawileoba ar aris gaTvaliswine-

buli, Tumca, vinaidan daSvebulia klientis wardgena `sxva fizikur da iuridiul pireb-

Tan~, dgindeba, rom advokats aqvs ufleba, iyos warmomadgeneli mediaciis procesSi.  

 Model Rules of Professional Conduct17 gansazRvravs SemTxvevebs, rodesac advokatma 

ar unda warmoadginos klienti, xolo rodesac urTierToba ukve arsebobs, Sewyvitos 

igi.18 aqedan gamomdinare, dgindeba, rom saqmeSi warmomadgenlad daniSvnamde, mosam-

zadebel etapze, advokati valdebulia, gamoikvlios misi warmomadgenlad CarTvis mi-

zanSewoniloba, arsebobs Tu ara warmomadgenlobaze uaris Tqmis safuZveli. Tu pasu-

xi aRmoCndeba dadebiTi, Semdgomi nabijebi unda iyos am garemoebis Sesabamisi. aRniS-

nuli moTxovnis gauTvaliswinebloba uaryofiTi Sedegebis momtani iqneba klienti-

saTvis, vinaidan igi uSedegod dakargavs drosa da finansur resurss. 

rogorc aRiniSna, manam, sanam ganisazRvreba mediaciis procesSi advokatis war-

momadgenlobis sakiTxi, aucilebelia dadgindes, ramdenad mizanSewonilia es. ra moi-

azreba `mizanSewonilobis~ cnebaSi? amis gansazRvrisas gasaTvaliswinebelia konkre-

tuli faqtorebi. kerZod: is dadebiTi Tu uaryofiTi Sedegebi, rac zogadad aris da-

maxasiaTebeli mediaciis procesSi advokatis CarTulobisaTvis; yoveli konkretuli 

saqmis garemoebebi, specifika; im advokatis pirovnuli Tu sakvalifikacio maxasia-

Teblebi, romelic warmomadgenlad moiazreba. 

aRniSnuli faqtorebis gaTvaliswineba aucilebelia, vinaidan mxareTa warmo-

madgenlebis moqmedeba, rogorc wesi, mniSvnelovnad gansazRvravs procesis Sedegebs. 

 

2.1. mediaciis procesSi advokatis monawileobis SesaZlo                                          

dadebiTi Sedegebi 

advokatTa umTavresi roli mediaciis procesSi gamoixateba mxareTaTvis (war-

modgenil pirTaTvis) rCeva-darigebis micemiT, mxareTa informirebiT gansaxilvel 

sakiTxTan dakavSirebiT.19 advokatebs SeuZliaT, auxsnan klients mediaciis procesis 

arsi da am procesis dadebiTi mxareebi; moamzadon klienti TanamSromlobiTi molapa-

rakebisaTvis; efeqtur advokats SeuZlia, daexmaros klients sando mediatoris moZi-

ebaSi, romelic Tavs gaarTmevs davis sagans.20 eTikuri TvalsazrisiT, mediators ek-

rZaleba mediaciis procesis mimdinareobisas samarTlebrivi rCevebis gacema.21 e.i. ad-

vokatTa CarTuloba saWiroa imisaTvis, raTa ganumarton mxareebs maTi samarTlebri-

vi mdgomareoba, rac maT daexmareba sakuTari interesebis ukeT gacnobierebaSi.22 gar-

da amisa, warmomadgenlebi valdebulni arian, mxareebs miawodon informacia proce-

                                                 
16   saqarTvelos kanoni advokatTa Sesaxeb, me-4 muxli, 1-li nawili. № 976 20.06.2001. 
17   The ABA Model Rules of Professional Conduct miRebuli 1983 wels. es aqti warmoadgens eTikur we-

sebs. man Caanacvla 1969 miRebuli aqti “Model Code of Professional Responsibility”.  
18   ABA Model Rules of Professional Conduct, 1.16 muxli.  
19   cercvaZe g., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, iv. java-

xiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli gadawyvetis 
nacionaluri centri, Tb., 2013, 236, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final. 
pdf>[05.07.2013]. 

20   Coltri L.S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Second edition, University of Mary-
land,University College, 2010, 79. 

21   iqve, 80. 
22   iqve, 79. 
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sis mimdinareobis Sesaxeb.23 amis gaTvaliswinebiT, dgindeba, rom klientis samarTleb-

rivi daculobisa da procesis mimdinareobis Sesaxeb informirebulobis uzrunvel-

yofis mizniT, sasurvelia advokatis CarTuloba.  

unda aRiniSnos, mediaciis procesSi advokatTa monawileobis erT-erT saukeTe-

so Sedegad moiazreba is, rom advokatis daxmarebiT, interesTa analizisa da momzade-

bis safuZvelze, martivad xdeba urTierTobis Sedegad miRweuli SeTanxmebis sauke-

Teso alternativis (SemdgomSi – BATNA) naTelyofa. iuristi exmareba klients, gamo-

arkvios misi qvecnobieri interesi, Rirebulebebi, saWiroebebi da principebi.24 

iurists SeuZlia, daamSvidos aRelvebuli da SeSinebuli klienti. im SemTxvevaSi, 

Tuki gamoiyeneba SefasebiTi mediacia,25 warmomadgeneli kidev ufro metad muSaobs 

klientTan imisaTvis, raTa daareguliros misi arakeTilgonivruli molodinebi.26 

mediaciis procesSi advokatis CarTulobis kidev erTi dadebiTi Sedegi aris is, 

rom es garemoeba abalansebs mxareTa uTanasworobas. narCundeba `neitraluroba~27 

procesSi.28 

yovelive zemoaRniSnulis Sesabamisad, xazgasmuli dadebiTi faqtorebis gaTva-

liswinebiT dgindeba, rom, imisaTvis, raTa sazogadoebam miiRos maqsimaluri sargebe-

li mediaciisagan, saWiroa procesSi warmomadgenelTa CarTva, Tumca frTxilad.29 pi-

rebi, romlebic procesSi ar sargebloben advokatis warmomadgenlobiT, savaraudod, 

ver moemzadebian da ver moaxerxeben sakuTari poziciebis efeqtur warmoCenas.30 

 
2.2. mediaciis procesSi advokatis monawileobis SesaZlo   uaryofiTi 

Sedegebi 

zogierTi individis mxridan advokatis warmomadgenloba mediaciis procesSi 

uaryofiT Sefasebas imsaxurebs.31aseTi damokidebulebis safuZvlad rigi qvemoT gan-

xiluli garemoebebisa saxeldeba: 

                                                 
23   cercvaZe g., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, iv. java-

xiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli gadawyvetis 
nacionaluri centri, Tb., 2013, 236, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final. 
pdf,[05.07.2013]. 

24   Coltri L. S. Alternative Dispute Resolution a Conflict Diagnosis Approach, 2nd Edition, University of Maryland, 
University College, 2010, 80. 

25   TeoriaSi ganasxvaveben sami ZiriTardi saxis mediacias. esenia: SefasebiTi (evaluative), xelis-
Semwyobi (facilitative) da transformaciuli (transformative). xelisSemwyobi mediaciis dros media-
tori aadvilebs mxareTa Soris urTierTobebs. mas SeuZlia, dasvas SekiTxvebi, uzrunvelyos 
procesis mimdinareoba. igi Tavs ikavebs SeniSvnebisa da rekomendaciebis gacemisagan da mxa-
reebs saSualebas aZlevs, Tavad miiRon gadawyvetileba. mediatoris ZiriTadi mizania mxareTa 
interesebis gamokveTa. transformaciuli mediaciis meTodis gamoyenebiT mxareebs saSualeba 
eZlevaT, orientirebuli iyvnen ara mxolod maTTvis sasargeblo gadawyvetilebaze, aramed 
gaiTvaliswinon meore mxaris moTxovnebi. mediatori saSualebas aZlevs mxareebs, gaigon 
dapirispirebuli mxaris saWiroebebi. rac Seexeba Semajamebel mediacias, am dros mediatori 
afasebs arsebul viTarebas, aZlevs rCevebs mxareebs, sTavazobs davis gadawyvetis gzebs, 
aqtiur gavlenas axdens saboloo gadawyvetilebis Sinaarsis Camoyalibebaze. 

26   Coltri L. S.,,Alternative dispute resolution a Conflict Diagnosis Approach, Second edition, University of Ma-
ryland, University College, 2010, 80. 

27   neitraluroba miiCneva mediaciis procesis erT-erT fundamentur principad. 
28   Helm B., Scott S., Advocacy in Mediation, citirebulia: Kestner P.B. Education and Mediation: Exploring the 

Alternatives, American Bar Association, 1988, 382. 
29   Riskin L.L., Mediation and lawyers , Ohio State Law Journal, Vol. 43:29, 1982, 41, ˂http:// Heinonline.org>. 
30   Folberg J., Rosenberg J., Barret R., Use of ADR in California Courts:Findings & Proposals, University of San 

Francisco law review, Vol. 26, 1992, 394. 
31   Clark B., Lawyers and mediation, United Kingdom, 2012, 105. 
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zogjer mediaciis procesSi monawileoba advokatebma SesaZlebelia, borotad 

gamoiyenon da, arakeTilsindisierebis SemTxvevaSi, dava, garkveuli materialuri 

sargeblis miRebis mizniT Segnebulad gawelon droSi.32 amasTan, zogierTi iuristi, 

angarebis an iuristTa standartuli msoflmxedvelobis gamo SesaZlebelia, Seeca-

dos klientis yuradRebis gadatanas davis gadawyvetis winaaRmdegobriv meTodze.33 

iurists SeuZlia, mediacia aqcios dapirispirebul mdgomareobad, romelic molapa-

rakebas gadaiyvans SejibrebiT da mwvave konfliqtSi.34 agreTve, advokatebs SesaZle-

belia, gauWirdeT mediaciis procesSi warmomadgenlis rolTan adaptacia.35 

advokatis CarTulobis erT-erT uaryofiT Sedegad agreTve miiCneva is, rom 

klienti, problemisaTvis Tvalis gasworebis nacvlad, SesaZlebelia, damokidebuli 

gaxdes advokatze. molaparakebas awarmoebdes mxolod iuristi, da ara mxare.36  

agreTve, advokats SeuZlia, mediacia gamoiyenos rogorc mowinaaRmdege mxaris 

konfidencialuri informaciis miRebis saSualeba.37 

xsenebul  mizezTa gamo, zogierT SemTxvevaSi mediatori Segnebulad cdilobs, Se-

amciros an gamoricxos iuristTa monawileoba procesSi. aseTi SemTxvevebi gansakuTre-

biT xSiria gayris, bavSvis meurveobis da sxva ojaxuri davebis mediaciis dros.38 

 
2.3. advokatis mier mediaciis saSualebiT davis gadawyvetis gonivrulobis 

Sefaseba, rogorc aucilebloba, yoveli konkretuli saqmis garemoebebis 

gaTvaliswinebiT 

zogadad, konfliqtis arsebobis SemTxvevaSi, mxareebs aqvT sakiTxis gadawyvetis 

sami SesaZlo alternativa: 1. davisaTvis Tavis Segnebulad arideba, konfliqtis arse-

bobis ignorireba; 2. TavdasxmiTi reagireba, rac moicavs samarTlebriv davas, fizi-

kur an sityvier kamaTs, daSinebas; 3. Semrigebluri reagireba, rac moiazrebs molapa-

rakebis warmoebas, mediacias.39 

e.i. molaparakebis warmoeba yovelTvis ar aris saukeTeso arCevani. zogierT Sem-

TxvevaSi, mxareTa interesebis dakmayofilebisaTvis, saukeTeso gadawyveta SesaZle-

belia iyos ara morigeba, aramed maTi davis mesame piris (mosamarTlis an arbitris) mi-

er gadawyveta.40  

am sakiTxis gadasawyvetad — aris Tu ara mediacia konkretul SemTxvevaSi davis 

gadaWris Sesabamisi saSualeba, aucileblia yoveli mocemuli mdgomareobis maxasia-

Teblebis gaTvaliswineba.41  

                                                 
32   cercvaZe g., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, iv. ja-

vaxiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli gadawyve-
tis nacionaluri centri, Tb., 2013, 240, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-fi-
nal.pdf>, [05.07.2013]. 

33   Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Second edition, University of Ma-
ryland, University College, 2010, 80. 

34   iqve, 81. 
35   Clark B., Lawyers and mediation, United Kingdom, 2012, 106. 
36   Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Second edition, University of 

Maryland, University College, 2010, 80. 
37   iqve, 81. 
38   Ware S. J., Principles of Alternative Dispute Resolution, Second edition, Printed in the United States of America, 

2003, 274. 
39   Jernigan M., Lord R. B., The Mediator’s Role in the Family Business, American Journal of mediation, Vol. 2, 

2008, 53, ˂Heinonline.org>. 
40   Glick T., Creative Mediation, North Charleston, 2012, 99. 
41   Hames D. S., Negotiation Closing Deals, Settling pisputes and Making Team Decisions, Printed in the United Sta-

tes of America, 2012, 11. 
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Semdegi garemoebebis arsebobis SemTxvevaSi, mediaciis warmatebis albaToba ma-

tulobs: modave mxareTa Soris ukve arsebobs urTierTTanamSromlobis sxva SemTxve-

va; dava ar grZeldeboda xangrZlivad; arsebobs morigebis `iZulebis~ gare faqtore-

bi, zewola; dava aris dabali an saSualo simwvavis;42 mxareebs aqvT gacnobierebuli sa-

kuTari miznebi;43 arsebobs imis SesaZlebloba, rom klienti mediaciis saSualebiT mii-

Rebs ufro faseul Sedegebs, vidre es moxdeba konfliqtis gagrZelebis SemTxvevaSi; 

mxareTaTvis Znelia an SeuZlebeli pirdapiri molaparakebis44 warmoeba.45 molaparake-

ba agreTve maSinaa mizanSewonili, Tuki orive mxares surs erTmaneTisagan raimes mi-

Reba.46 aseve gamarTlebulia maSin, rodesac: mxareTa Soris arsebobs komunikaciis 

problema; saxezea maT kulturaTa Soris arsebiTi sxvaoba; amave saqmeze davis gadawy-

vetis sxva saSualeba aRmoCnda warumatebeli.47 

sayuradReboa, rom mediaciis saSualebiT davis gadawyveta ar aris Sesaferisi im 

klientisaTvis, romlis interesTa dakmayofilebac mxolod sasamarTlosaTvis mimar-

Tvis gziTaa SesaZlebeli.48 mediacia ver iqneba warmatebuli verc araTanaswori mxa-

reebis davis SemTxvevaSi.49 

rogorc zemoTac aRiniSna, advokats, klientTan konsultaciebis gavlis Sem-

dgom, yoveli konkretuli saqmis specifikisa da detalebis gaTvaliswinebiT, unda 

hqondes am sakiTxis sworad gadawyvetis unari.50 gadawyvetilebis miRebis procesSi 

advokati unda moqmedebdes klientis saukeTeso interesebidan gamomdinare.51  

 
2.4. mediaciis mimarT advokatis damokidebulebis Sefasebis                                          

aucilebloba, rogorc misi warmomadgenlad daniSvnis winapiroba 

iuristTa umravlesobas arc esmis mediacia da arc aqvT amis survili. rogorc 

minimum, arsebobs amis sami mizezi: iuristTa msoflmxedveloba samyaros mimarT, eko-

nomikuri faqtorebi da Tanamedrove samarTlis praqtikis struqtura, mediaciis 

sferoSi treningebis simcire.52  

statistikurad arsebobs daaxloebiT 85%-iani Sansi imisa, rom mediaciis saSua-

lebiT dava mogvardeba. amis gaTvaliswinebiT, advokati aRniSnul instituts unda 

aRiqvamdes rogorc davis ganxilvis saboloo instancias, da klientic Sesabamisad un-

da moamzados.53 

                                                 
42   Domenici K., Littlejohn S.W., Mediation Empowerment in Conflict Management, Printed in the United States of 

America, 2nd ed., 2001, 41. 
43   iqve, 42. 
44   aqve unda aRiniSnos, rom ZiriTadi maxasiaTebeli, rac ganasxvavebs mediaciasa da pirdapir 

molaparakebebs, aris mediatoris CarTuloba. 
45   Folberg G., Mediation The Roles of Advocate and Neutral, Second edition, Printed in the United States of Ame-

rica, 2011, 242. 
46   Hames D. S., Negotiation, Closing Deals, Settling Disputes, and Making Team Decisions, Printed in the United 

States of America, 2012, 11. 
47   Folberg J., Rosenberg J., Barrett R., Use of ADR in California Courts: Findings & Proposals, University of San 
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ABA Model Rules of Professional Conduct-is 1.1 muxli adgens, rom advokati unda flob-

des Sesabamis `unarebs~ imisaTvis, raTa gaxdes warmomadgeneli mediaciis procesSi. 

aqve ismis kiTxva: ra moiazreba `unarebis~ cnebaSi? ganmarteba aris Semdegi: imisaTvis, 

raTa advokatma jerovnad ganaxorcielos sakuTari warmomadgenlobiTi xasiaTis uf-

lebamosileba mediaciis procesSi, sakmarisi ar aris mxolod samarTlis codna, praq-

tika, da is Cvevebi, rac davis gadawyvetis sxva saSualebebis gamoyenebisas aris saWi-

ro; arc isaa sakmarisi, rom davis gadawyveta Sinaarsobrivad gadawyvetadi iyos media-

ciis saSualebiT. 

advokati valdebulia, icnobdes mediaciis specifikas, acnobierebdes misi gamo-

yenebis Tanmdev SesaZlo dadebiT Tu uaryofiT Sedegebs; hqondes pirovnuli Tu pro-

fesiuli maxasiaTeblebi, rac mediaciis procesSi warmomadgenlobis winapirobad mi-

iCneva; Tavad iyos mediaciis procesis mimarT ndobiT ganwyobili. 

e.i. advokatebs, mediaciis procesSi warmomadgenlobis SemTxvevaSi, garda maT 

mimarT zogadad dadgenili moTxovnebisa, unda daekisroT damatebiTi valdebuleba, 

rac gamoixateba maTi pirovnuli damokidebulebis SefasebiT mediaciis mimarT. 

aqve aRsaniSnavia, rom advokatTa axal Taobas bolo dros meti codna aqvs davis 

alternatiuli gadawyvetis Sesaxeb.54 kvlevebis Tanaxmad, isini mediacias imitom ir-

Ceven, rom sjeraT am institutisa da amas ar akeTeben finansuri sargeblis miRebis 

mizniT.55 swored aseTi unda iyos advokatis pirovnuli damokidebuleba mediaciis 

procesisadmi, raTa SeiTavsos da jerovnad ganaxorcielos am procesSi warmomadgen-

lis funqcia. 

 
3. mediaciis saSualebiT davis gadawyvetis inicireba advokatis mier 

zogadad, mediaciis saSualebiT davis gadawyvetis inicireba SesaZlebelia Sem-

degi saSualebebiT: 

1.  mxareTa moTxovniT. 

2.  advokatis (warmomadgenlis) iniciativiT. 

3.  sxva, im pirTa iniciativiT, romelTac mxareebTan saqmiani urTierToba akavSi-

rebT. 

4.  sasamarTlos rekomendaciiT. 

5.  kontraqtSi gaTvaliswinebuli pirobiT.56 

e.i., SesaZlebelia, klientebi Tavad flobdnen informacias davis alternatiuli 

gadawyvetis saSualebebis Sesaxeb, zogierT saxelmwifoSi ki sasamarTlo ereva am sa-

kiTxSi,57 Tumca naSromSi gansaxilveli Tematikis gaTvaliswinebiT, am etapze intere-

sis sagania advokatis mier mediaciis saSualebiT davis gadawyvetis inicireba. im Sem-

TxvevaSi, rodesac klienti sargeblobs advokatis momsaxureobiT, swored advokati 

aris Sesabamisi figura, romelic unda daexmaros klients davis gadawyvetis meTode-

bis arCevasa da SefasebaSi; Tu aRniSnul funqcias sxva piri SeiTavsebs, es SesaZlebe-

lia CaiTvalos advokatisa da klientis urTierTobaSi Carevad.58 udavoa, rom samar-

Tlebrivi konsultaciis gawevisas advokatebs eZlevaT saSualeba, mxares SesTavazon 

                                                 
54   Love L.P., Galton E., Stories Mediators Tell: The Editors’ Reflections, Cardzo Law Review, Vol. 34, 2013, 2412, 
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56   Leviton S. C., Greenstone J. L., Elements of Mediation, Printed in the United States of America. 2004, 10. 
57   Kovach K. K., Mediation Principles and Practice, Third edition, Printed in the United States of America, 2004,128. 
58   Folberg J., Rosenberg J., Barrett R., Use of ADR in California Courts: Findings & Proposals, University of San 

Francisco law review, Vol. 26, 1992, 382. 
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misi gadaWris ramdenime alternativa;59  Tuki advokati miiCnevs, rom sasamarTlo we-

siT dava nebismier SemTxvevaSi aris erTaderTi arCevani, misi mxridan aseTi damokide-

buleba Sefasdeba rogorc daudevroba, uyuradReboba.60  

aqve mniSvnelovania aRiniSnos, rom mediaciis procesSi advokatis CarTulobas-

Tan mimarTebiT arsebobs e.w. Two-track Representation midgoma. es moiazrebs imas, rom ad-

vokatebs SeuZliaT, paralelur reJimSi ganaxorcielon Semdegi qmedebebi: warmoad-

ginon klienti davis procesSi da amavdroulad awarmoon molaparakeba misi saxeliT. 

erTi advokati SeiTavsebs erT, xolo meore meore funqcias.61 

mniSvnelovania SeTavazebis Sesabamisi formis Camoyalibeba: mxareTaTvis media-

ciis saSualebiT davis gadawyvetis SeTavazebisas advokatma unda warmoaCinos da xazi 

gausvas imas, rom am gziT mxareebi moaxerxeben imis miRebas, risi survilic aqvT da 

ris saWiroebasac ganicdian. inicirebisas aucilebeli ar aris mediaciis institutis 

Sesaxeb zogadi saubari.62 

 
3.1. klientTan SeTanxmeba mediaciis saSualebiT davis gadawyvetis Sesaxeb 

im moTxovnis arseboba, romlis Tanaxmadac iuristebi valdebulni arian, urCion 

klients mediaciis saSualebiT davis gadawyveta, aris imis garanti, rom davis alter-

natiuli gadawyvetis saSualebebTan mimarTebiT amaRldeba mosaxleobis cnobiereba, 

gaizrdeba am institutis gamoyenebis sixSire. miuxedavad imisa, rom advokatTa mi-

marT dadgenili am valdebulebis arseboba davis sagania da sakiTxisadmi ar aris Camo-

yalibebuli erTgvarovani midgoma, am valdebulebas iTvaliswinebs ABA Model Rule of 

Professional Conduct-is 1.4. muxli.63  

sayuradReboa am TvalsazrisiT aSS-Si arsebuli praqtika: amerikel klientTa 

umravlesoba davis dawyebamde konsultacias iRebs advokatisagan. iuristebs SeuZ-

liaT, maT gauwion daxmareba molaparakebasa da davas Soris arCevanis gakeTebaSi. Sta-

tebis umravlesoba avaldebulebs advokatebs, rom uzrunvelyos klienti informaci-

iT davis gadaWris alternatiuli saSualebebis Sesaxeb,64 maT Soris erT-erTia mine-

sota.65 jorjiis StatSi ki moqmedebs moTxovna, romlis Tanaxmad, advokatTa gaerTia-

nebis yvela wevrs unda hqondes ganaTleba davis alternatiuli gadawyvetis kuTxiT.66 

zogadad, kanonmdeblobebis raodenoba, romelic advokats avaldebulebs davis al-

ternatiuli gadawyvetis saSualebebis gamoyenebis SeTavazebas, izrdeba.67 

bunebrivia, rom mediaciis saSualebiT davis gadawyvetis SeTavazeba ar xdeba wi-

napirobebis gareSe. arsebobs ramdenime faqtori, romelic advokatma mxedvelobaSi 

unda miiRos mediaciis gamoyenebis inicirebisas. esenia: klientis mxridan morigebis 

                                                 
59   Rosenbaum J. M., How Lawyers Benefit From Early Neutral Evaluation, 2013, 1, <http://www.law360. com/ 
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62   Beer J. E., Packard C. C., The Mediator’s Handbook, Printed in Canada, 4th ed., 2012, 19. 
63   Kovach K. K., Mediation in a Nut Shell, Second edition,Thomson west, Printed in the United States of America, 

2010, 121. 
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Thomson West, 3rd ed., 2008, 112-113. 
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America, 2011, 54. 
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survili; mxareTa Soris arsebuli urTierTobis buneba; klientis finansuri mdgoma-

reoba; drois faqtori; mxareTa poziciebi.68 

amas garda, SesaZlebelia, SeTavazebis inicirebisas advokats hqondes profesiu-

li valdebuleba, miawodos klients informacia imis Sesaxeb, Tu ra dadebiTi da uar-

yofiTi mxareebiT xasiaTdeba mediacia an davis gadawyvetis sxva procesi.69 saukeTeso 

midgomaa saubris mediaciis dadebiTi mxareebis aRniSvniT dawyeba.70 es iqneba imis ga-

ranti, rom klienti, rogorc minimum, yuradRebiT moekideba SeTavazebas, dainaxavs, 

rom procesis arsi mimarTulia misi interesebis dakmayofilebisaken. 

mediaciis dadebiTi mxareebis gacnobis Semdeg sasurvelia procesis mimdinareobis 

axsna.71 gasaTvaliswinebelia isic, rom davis gadaWris SeTavazeba arasodes ar aris gvian, 

Tundac sasamarTlo davis mimdinareobis periodSi, an procesis wina dRes.72 

 
 3.2. oponentTan SeTanxmeba mediaciis saSualebiT davis                                                

gadawyvetis Sesaxeb 

zogierT SemTxvevaSi, erTi mxaris mcdeloba, awarmoos molaparakeba, SesaZlebe-

lia, dasruldes uSedegod, Tuki mowinaaRmdege mxare ar aris amiT dainteresebuli, 

ver xedavs azrs molaparakebaSi.73 orive mxaris mxridan nebis gamovlena ki aris media-

ciis warmatebiT dasrulebis sawindari.74  

amis miuxedavad, rogorc wesi, advokatebs ar aqvT imis survili, rom oponentis 

advokats SesTavazon mediaciis saSualebiT davis gadawyveta. imis kiTxva: Tuki mxares 

aqvs Zlieri pozicia, ratom unda surdes sasamarTlo ganxilvis Tavidan acileba?75 

realurad, mowinaaRmdege mxarisaTvis mediaciis saSualebiT davis gadawyvetis SeTa-

vazeba ar niSnavs sisustis gamovlenas. SesaZlebelia, es qmedeba amgvarad aRiqmeboda 

jer kidev 10 wlis win, Tumca amJamad ase ar aris.76 ese igi, aucilebelia, advokatebma 

gaacnobieron, rom mediaciis saSualebiT davis gadawyveta ar niSnavs sakuTari pozi-

ciis sisustis dadasturebas. amis gacnobiereba TavisTavad gaxdeba zemoaRniSnuli 

problemis gadaWris winapiroba.  

imis misaRwevad, rom mxare dasTanxmdes molaparakebis procesis dawyebas, arse-

bobs Semdegi gzebi: dadgindes misi saWiroebebi; ganisazRvros molaparakebis ararse-

bobis Sedegebi; mniSvnelovania mxarisaTvis mxardaWeris Sepirebac.77 Tavdapirvelad 

advokati unda Seecados oponentis realuri saWiroebebisa da interesebis gagebas. 

misi poziciis gageba ar warmoadgens masze Tanxmobas. Tumca es gaaadvilebs sakuTari 
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Thomson West, 3rd ed., 2008,112-113. 
69   Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2rd ed., 

Printed in the United States of America, 2010,129. 
70   Murray O.R.,The Mediation Handbook: Effective Strategies For Litigators, Revised ed., Bradford publishing com-

pany, Colorado, 2010, 44. 
71   iqve, 46. 
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poziciisaTvis gadaxedvas.78 am informaciis codna gaamartivebs iseTi winadadebebis 

SeTavazebas, romlebic orive modave mxarisaTvis iqneboda mogebiani.79 Sesabamisad, 

dgindeba, rom oponenti mxaris interesebis garkveva aucilebelia: aRniSnuli infor-

maciis safuZvelze advokats eZleva SesaZlebloba, misTvis misaRebi formiT moaxdi-

nos mediaciis saSualebiT davis gadawyvetis inicireba.  

yovelive zemoaRniSnulis gaTvaliswineba aucilebelia mediaciis mosamzadebel 

etapze, mediaciis saSualebiT davis gadawyvetis oponenti mxarisaTvis SeTavazebisas. 

 

4. advokatis mier, klientis motivisa da saukeTeso interesebis                                   

Sesabamisad, sakuTari moqmedebis strategiis/taqtikis gansazRvra 

im SemTxvevaSi, Tu mediaciis gamoyenebiT davis gadaWrisas advokati imoqmedebs 

davis gadaWris sxva saSualebebis gamoyenebis SemTxvevaSi miRebuli midgomiT, proce-

si iqneba uSedego. 

`rodesac mediacia aris Sesabamisi gza, zogadi midgomebi ar aris misaRebi. prob-

lemaa is, rom, iuristebis azriT, aseTi midgomebi marTebulia nebismier SemTxvevaSi, 

sadac isini monawileoben rogorc iuristebi~.80 iuridiuli praqtika gajerebulia Se-

jibroebiTobis elementebiT, dawyebuli klientebis mopovebiT da SenarCunebiT, dam-

Tavrebuli Tavad SejibrebiTobis procesiT. studentebi amis Seswavlas Tavidanve 

iwyeben samarTlis skolaSi.81 

is qmedebebi, romelTac advokati axorcielebs davis warmoebis dros, ar aris mi-

saRebi konfliqtisaTvis optimaluri gadaWris gzis Ziebisas. es ar niSnavs imas, rom 

yvela gza, romelic davisas gamoiyeneba, arasaWiroa, Tumca maT Soris bevri marTlac 

SesaZloa iyos aseTi.82 uamravi praqtikosi iuristis azriT, advokatebma unda iswav-

lon gansxvavebuli strategiebi da taqtika mediaciis procesSi gamosayeneblad, Tum-

ca es jer kidev problematuri sakiTxia. bevr praqtikos iurists ar uCndeba interesi, 

Seiswavlos advokatis praqtikis axali da inovaciuri midgomebi, sanam ar eqneba sakma-

risi motivacia, SegrZneba, rom arsebobs amis moTxovna da Semosavali izrdeba. metic, 

advokatTa sazogadoeba xSirad energiulad ewinaaRmdegeba yovelgvar cvlilebas.83  

aqve aRsaniSnavia, rom saqarTvelos advokatTa profesiuli eTikis kodeqsi ad-

gens klientis interesebis upiratesobis princips. kerZod, dadgenilia, rom: `advo-

katma yovelTvis unda imoqmedos klientis interesebidan gamomdinare da daayenos 

isini piradi da sxva pirebis interesebze maRla, Tumca klientis interesebis dasaca-

vad advokatis moqmedebebi unda Seesabamebodes kanonmdeblobas da profesiuli eTi-

kis kodeqss~.84 es iZleva im daskvnis safuZvels, rom advokatebs aqvT valdebuleba, sa-

kuTari startegia klientis saukeTeso interesebis Sesabamisad gansazRvron. Sesaba-

misad, dgindeba, rom aucilebelia, advokatma gansazRvros sakuTari samoqmedo taq-

tika/strategia, misi gansazRvrisas ki unda gaiTvaliswinos klientis mier davis wa-

mowyebis realuri interesi da mizani, romlis miRwevasac igi cdilobs.  
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81   Kovach K.K., Lawyer Ethics in Mediation: Time for a Requirement of Good Faith, Alternative Dispute Resolution 

Yearbook, Tbilisi University Press, 148, <http://www.library.court.ge/upload/lib_ADR.pdf>. 
82   Murray O. R., The Mediation Handbook: Effective Strategies for Litigators, Revised ed., Bradford Publishing 

Company, Colorado, 2010, 41. 
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klientis saukeTeso interesebis gansazRvrisas gasaTvaliswinebelia, rom pi-

rovnebis poziciebsa da interesebs Soris arsebuli gansxvaveba gadamwyvetia.85 swo-

red klientis interesi86 unda iyos advokatis qmedebebis ganmsazRvreli faqtori.  

amis uzrunvelsayofad erT-erTi gamosavali iqneba erTiani specializebuli eTi-

kuri kodeqsis SemuSaveba maTTvis, vinc warmoadgens klientebs mediaciaSi. SesaZlebe-

lia, alternativad agreTve moiazrebodes komentarebis damateba arsebul kanonebSi.87 

interesebTan mimarTebiT saubrisas aRsaniSnavia isic, rom mogvianebiT, proce-

sis mimdinareobisas, mediatoric Seecdeba maT dadgenas.88 am gziT mediators eqneba 

SesaZlebloba, gazardos morigebis SesaZlo alternativaTa raodenoba.89 advokatis 

mier mediaciis mosamzadebel etapze am sakiTxis sruli naTelyofa SemdgomSi klients 

gaumartivebs mediatoris Sesabamis kiTxvebze pasuxs. 

 
4.1. klientis gamokiTxva davis wamowyebis realuri motivisa da misi                                  

interesebis Taobaze  

manam, sanam problema gadaiWreba, aucilebelia dadgindes, Tu ra saxisaa igi.  

Tumca praqtika naTelyofs, rom zogierT SemTxvevaSi advokatebi mxedvelobaSi ar  

iReben klientTa realur interesebs.90 klientebic, Tavis mxriv, xSirad ar avlenen 

miswrafebebs, rodesac maT, ubralod, gamokiTxaven amis Sesaxeb.91 es xdeba imis miuxe-

davad, rom, realurad, swored interesebi aris imis maCvenebli, Tu ra mimarTulebi-

Taa saWiro muSaoba.92 

advokats moeTxoveba, rom iyos kargi msmeneli.93 man unda hkiTxos klients, Tu ra 

aris misTvis mniSvnelovani da ratom? es SekiTxva iZleva saSualebas, gansazRvros mori-

gebis sxvadasxva varianti.94  mxareTa `poziciebi~, rogorc wesi, aris urTierTgamomricx-

avi, SeuTavsebadi, maSin, rodesac `interesebi~ aris SeTavsebadi da zog SemTxvevaSi iden-

turic ki.95 amis gakeTeba aseve saWiroa imisaTvis, raTa momzaddes mediaciis gegma.96 

Tumca klientis interesTa naTelyofa SesaZlebelia iyos ufro rTuli, vidre es 

advokats an Tavad klients warmoudgenia. `interesis~ cneba aris gansazRvruli da 

iTvleba, rom es aris `is, rac motivacias aZlevs xalxs~, `ramac ganapiroba sakiTxis 

amgvarad gadawyveta~. xolo `pozicia~ aris piris gadawyvetilebis Sedegi~.97 sxvagva-
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rad rom iTqvas, pozicia aris Sedegi, xolo interesi aris motivatori, rac gansazR-

vravs poziciis garkveuli formiT Camoyalibebas.98 zogierT SemTxvevaSi SeuZlebelia 

poziciis miRweva, maSin, rodesac SesaZlebelia interesis dakmayofileba.99gansxvav-

deba interesebis ori saxe: arsebiTi, substanciuri interesebi da procesualuri in-

teresebi. maT Soris gansxvavebis danaxva, xSirad, Znelad aRqmadia, vinaidan SesaZle-

belia maTi damTxveva. Tanxvedra xdeba imitom, rom Sesabamisi procesis Catarebis sa-

SualebiT klientis arsebiTi interesebic kmayofildeba.100 procesualuri interesis 

erT-erTi magaliTia imis SesaZlebloba, rom klientma Tavad akontrolos davis Sede-

gi, daamkvidros precedenti an Tavi aaridos ukve gamoyenebulis gavlenas.101 

amgvarad, imisaTvis, raTa moiZebnos morigebis optimaluri gzebi, saWiroa in-

formaciis moZieba klientis miznebis, motivaciis, saWiroebebis Sesaxeb da ara mxo-

lod maTi mxridan gancdili zaralisa da kanonieri uflebebis Sesaxeb.102 mSrali faq-

tebis codna ar aris sakmarisi, miuxedavad maTi Sesabamisobisa realobasTan.  

am sakiTxTan mimarTebiT aRsaniSnavia, rom mxaris interesTa Soris SesaZlebelia 

iyos, ubralod, moTxovnileba, mousminon da gaugon, miiRos samarTliani mopyroba.103 

advokati unda iyos mzad iseTi interesebis miRebisaTvis, romlebic misTvis ucxoa an 

ucnauri. ucxo interesebi SesaZlebelia, iyos Taviseburad damaxasiaTebeli ucxo 

kulturisaTvis. Sesabamisad, im SemTxvevaSi, rodesac klienti miekuTvneba gansxvave-

bul kulturas, advokatma mas metad yuradRebiT unda gamohkiTxos am sakiTxis 

Taobaze.104 advokati unda moeridos klientisaTvis sakuTari azris Tavs moxvevas. 

warmomadgenelTa umravlesoba, formalurad Tu araformalurad, klientis in-

teresebs sam kategoriad yofs: 1. aucilebeli, 2. mniSvnelovani, 3. sasurveli. `auci-

lebeli~ moicavs miswrafebebs, romelTac klienti miiRebs im SemTxvevaSi, Tuki SeTan-

xmeba warmatebiT Sedgeba. mniSvnelovania is, risi miRebac klients surs, Tumca ro-

melzec uaris Tqma SesaZlebelia im SemTxvevaSi, Tuki `aucilebeli~ miznebi iqneboda 

miRweuli. `sasurveli~ moicavs iseT punqtebs, romelTa miRwevac klients unda, Tum-

ca daTmobda ufro mniSvnelovani pirobis sanacvlod.105 

xazi unda gaesvas im garemoebas, rom klientis interesis gansazRvrisas advokat-

ma aucileblad unda ganaxorcielos Semdegi qmedebebi: darwmundes imaSi, rom SemuSa-

vebuli miznebis arseboba aris gamarTlebuli da gamyarebuli argumentebiT; sasurve-

lia imis warmodgena, Tu ra Sedegebis momtani iqneboda maTi realurad ganxorciele-

ba. amasTan, fsiqologTa da marketingis specialistTa azriT, sasurvelia interese-

bis, miznebis werilobiT Camoyalibeba.106 es xels Seuwyobs praqtikaSi maT realizebas. 

yovelive aRniSnulis analizis Semdgom advokatma unda gamohkiTxos klients 

imis Sesaxeb, Tu ra SeiZleba iyos, misi azriT, mowinaaRmdege mxaris interesi.107 e.i., sa-
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moqmedo strategiis/taqtikis gansazRvra mniSvnelovania, Tumca manamade sasurvelia 

dadgindes sawinaaRmdego mxaris interesebi, saWiroebebi da motivaciac.108 Tuki iqne-

ba amis SesaZlebloba, aqve unda ganisazRvros im interesTa nusxa, romlebic orive 

mxarisaTvis saerToa.109 e.i., orive mxaris interesebis dadgenis mizania iseTi SesaZlo 

pirobebis gansazRvra, rac orive maTgans daakmayofilebda.110 

am procesis mimdinareobisas advokatma unda dasvas dawvrilebiTi SekiTxvebi, 

gamoiyenos mosmenis yuradRebiani da aqtiuri meTodi.111 aqve xazi unda gaesvas imas, 

rom klientis gamokiTxva aucilebelia ara mxolod erTxel, aramed pirveli gamo-

kiTxvidan garkveuli periodis gasvlis Semdgomac. droTa ganmavlobaSi SesaZlebelia 

gamoikveTos axali informacia. gamokiTxvis teqnika, romliTac advokati xelmZRvane-

lobs, unda iyos iseTive, rogoric pirveli intervius dros.112 

 
 4.2. advokatis moqmedebis strategiis/taqtikis gansazRvra 

mas Semdeg, rac dadgindeba, Tu ra gansazRvravs TiToeuli mxaris qmedebebs kon-

fliqtSi, advokats SeuZlia daiwyos muSaoba problemaTa gadaWris gzebze da TiToeu-

li mxaris interesTa dakmayofilebaze.113 amis winapirobaa molaparakeba. nebismieri 

molaparakebis warmoeba ki moiTxovs startegias, taqtikas.114 mniSvnelovania, gani-

sazRvros xsenebuli cnebebi: `strategia~ aris gegma an procesi, romlis meSveobiTac 

mxareebi cdiloben, ganaxorcielon sakuTari miznebi; xolo taqtika aris specifiku-

ri, moklevadiani moqmedebebi, romelTa meSveobiTac xorcieldeba strategia.115  

mxareTa da advokatTa Tanadrouli CarTuloba mediaciaSi SesaZloa gaxdes da-

Zabulobis mizezi. mediatorebi Riziandebian im SemTxvevaSi, Tuki advokati iqceva 

ise, rogorc sasamarTloSi, ar aZlevs klients saubris saSualebas.116 aseTi an msgavsi 

uaryofiTi Sedegebis Tavidan acilebis mizniT, advokatis strategia unda gamoixa-

tos SemdegSi: man unda moamzados klienti da sakuTari Tavi imisaTvis, raTa imuSaos 

mediatorTan; agreTve, Tavi unda Seikavos tradiciuli midgomebisagan mediaciaSi 

warmomadgenlobisas.  

zogadad, miiCneva, rom arsebobs molaparakebis ori stili: mtkice da rbili. ada-

mianTa umravlesoba ver xedavs sxva arCevans, garda am orisa.117 Tumca im SemTxvevaSi, 

Tuki pirs ar moswons es ori ukiduresi midgoma, wesebis Secvla SesaZlebelia.118 mas 
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SeuZlia, SearCios saSualo, neitraluri stili, rac, rogorc wesi, klientis intere-

sebis dakmayofilebisaTvis saukeTesoa.  

strategiis gansazRvrisas advokatma unda gaiTvaliswinos Semdegi rekomendaci-

ebi: 

1. gansxvavdes pirovnebebi da problemebi erTmaneTisagan; 

2. yuradReba gamaxvildes mxareTa interesebze, da ara poziciebze.  

3. SemuSavdes sakiTxis iseTi gadawyveta, romelic iqneba orive mxarisaTvis sa-

sargeblo.  

4. sakiTxis gadawyvetisas gamoiyenebodes obieqturi kriteriumebi.119 

 im SemTxvevaSi, rodesac mxaris prioritetia sakuTari miznebis miRweva, SesaZ-

lebelia SejibrebiTi strategiis gamoyeneba; xolo im SemTxvevaSi, rodesac sasurve-

lia saerTo sargeblis miReba, unda gamoiyenebodes TanamSromlobiTi strategia.120 

advokatma agreTve unda gaiTvaliswinos, rom ultimatumi mxolod im SemTxvevaSi ga-

moiyenos, rodesac erT an orive mxares surs molaparakebis dasruleba.121 

gasaTvaliswinebelia, rom samoqmedo strategia/taqtika unda Seesabamebodes me-

diatoris tips.122 igi unda moiazrebdes, procesSi klientisa da advokatis Tanadrouli 

monawileobisas, Tu rogor gainawileben isini Sesaval sityvas, sesiebSi monawileo-

bas.123  

e.i. ganviTarebuli analizis safuZvelze dgindeba, rom advokatma, klientis in-

teresTa gansazRvris Semdeg, aucilebelia, SeimuSaos samoqmedo strategia. misi Se-

muSavebis dros gasaTvaliswinebeli garemoebebi zemoT Camoyalibda. 

 

5. advokatis mier saqmis momzadeba 
 

mediaciisaTvis warmatebuli molaparakebis saidumlo martivia: momzadeba, mom-

zadeba da momzadeba. rac ufro rTulia molaparakebis warmoeba, miT ufro metad in-

tensiuri unda iyos es procesi. praqtikaSi, im SemTxvevaSi, Tuki am procesze adamiane-

bi daxarjavdnen met dros, vidre uSualod Sexvedrebze, molaparakebebi iqneboda 

bevrad ufro efeqturi.124 The ABA Model Rules of Professional Conduct-is 1.1 muxli adgens, 

rom warmomadgenlobis aucilebeli pirobaa `safuZvlianoba da momzadeba~, es moTx-

ovna mediaciis mosamzadebel etapze saqmis momzadebisas xdeba sayuradRebo da, faq-

tobrivad, umTavresia. am etapis dasrulebisas advokats unda hqondes ganxorciele-

buli rigi qmedebebisa. es yovelive unda Sesruldes saTanado safuZvlianobiT. sa-

fuZvlianoba da momzadeba moiazrebs sxvadasxva saxis qvemoT ganxilul faqtorebs. 

swored maTi ganxorcielebisas aris gasaTvaliswinebeli es ori umniSvnelovanesi 

standarti. 

momzadebis mniSvnelobas adasturebs Semdegi faqti: 2006 wels ABA-s mier Catar-

da kvleva. gamoikvlies im samoqalaqosamarTlebrivi davebis mimdinareoba, romleb-

Sic mxareebi sargeblobdnen warmomadgenlobiT. monawileebma moaxdines mediaciis xa-
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risxis ganmsazRvreli oTxi ZiriTadi faqtoris identificireba. dadginda, rom medi-

aciis procesis warmatebis ganmsazRvreli oTxi faqtoridan125 erT-erTia mediato-

ris, mxareTa da advokatTa momzadebis xarisxi.126 e.i., im SemTxvevaSi, Tuki momzadebis 

xarisxi aris maRali, molaparakeba iqneba warmatebuli. momzadebis ararsebobis Sem-

TxvevaSi ki, savaraudod, igi iqneba warumatebeli.127 es garemoeba calsaxad udides 

mniSvnelobas sZens mediaciis mosamzadebel etaps. 

amasTan, mediaciis procesisTvis saqmis momzadebisas advokatma unda moamzados 

werilobiTi gegma.128 es aucilebelia, imis miuxedavad, miiCneva Tu ara aRniSnuli qme-

deba praqtikulad.129 

 
5.1. saqmis faqtobrivi garemoebebis Seswavla da samarTlebrivi Sefaseba 

The ABA Model Rules of Professional Conduct-is 1.1 muxli adgens, rom: advokatma unda uz-

runvelyos klienti kompetenturi warmomadgenlobiT. kompetenturi warmomadgenloba 

ki erT-erT komponentad moiazrebs `samarTlis codnas~.130 mediaciis mosamzadebel  

etapze advokatma unda Seafasos, ramdenad aqvs mas codna am sakiTxSi. im SemTxvevaSi, Tu 

igi ar aris gacnobierebuli, es Tavidanve unda gaxdes pasuxismgeblobis aRebaze uaris 

Tqmis safuZveli. codna mniSvnelovania, vinaidan mediaciis mosamzadebel etapzeve advo-

kati saqmes amzadebs procesisaTvis. es iTvaliswinebs iseT qmedebebs, rogorebicaa: saq-

mis faqtobrivi garemoebebis Seswavla da maTi samarTlebrivi Sefaseba; im SemTxvevaSi, 

Tu advokati ar Seiswavlis saqmis garemoebebs da ver moaxdens maT samarTlebriv Sefase-

bas, es CaiTvleba advokatis valdebulebebis uxeS darRvevad. 

amave aqtis Tanaxmad, gansazRvrulia rom: `advokatma unda acnobos klients, 

hqonia Tu ara mas praqtika samarTlis konkretuli mimarTulebiT~.131 es daTqmac 

msgavs moTxovnas awesebs — advokats hqondes saTanado praqtika, raTa uzrunvelyos 

mediaciis procesis warmateba. praqtika xom uSualod aris dakavSirebuli codnasTan. 

rogorc iTqva, mediacia saqarTvelosaTvis axali institutia da advokatTa mxolod 

mcire nawils Tu eqneba am procesSi warmomadgenlobis gamocdileba. amasTan, cxadia, 

rom klients unda hqondes ufleba, hyavdes kvalificiuri advokati, romelic acnobi-

erebs mediaciis arss, SeZlebs saqmis srulyofil momzadebas. 

zemoaRniSnuli normebis mediaciis mosamzadebel procesTan mimarTebiT gan-

xilvas met mniSvnelobas aniWebs isic, rom, vinaidan mediaciis arsi Teoriulad ar iT-

valiswinebs mogeba-wagebas, bevris azriT, kanonmdebloba am procesSi araviTar rols 

ar asrulebs, an asrulebs mxolod mcires.132 aRniSnuli ki aris myari argumenti, rome-

lic adasturebs advokatis valdebulebas, hqondes adekvaturi codna da gamocdile-

ba mediaciis procesSi warmomadgenlobisaTvis. 
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advokatma unda Seiswavlos arsebuli kanonmdebloba. misi mizani unda iyos, rac 

SeiZleba, meti TavdacviTi meqanizmis aRmoCena.133 saqmeSi sruli gaTviTcnobierebis 

Semdeg man klients unda miawodos informacia am sakiTxis (saqmis Zlieri da susti mxa-

reebis) Sesaxeb.134 

e.i., sabolood, dgindeba, rom mosamzadebel etapze mxareebma unda ganaviTaron 

samarTlebrivi Teoriebi, romlebic uzrunvelyofs sakuTari poziciebis ganmtkice-

bas. maT unda ganWvriton is argumentebic, romelTac, savaraudod, daeyrdnoba mowi-

naaRmdege mxare.135 oponentis argumentebis ganWvreta xom TavisTavad aris maTi gaba-

Tilebis gamartivebis winapiroba.  

 

 5.2. mediaciis procesisaTvis mtkicebulebaTa mopoveba 

erT-erTi qmedeba, romelic advokatma mediaciis mosamzadebel etapze unda gana-

xorcielos, aris faqtobrivi sakiTxebis gamokvleva, imisaTvis, raTa moxdes klientis 

poziciis Zlieri da susti mxareebis gansazRvra.136 zogierT SemTxvevaSi, piris saCivari 

SesaZlebelia efuZnebodes mxolod mis rwmenas an eWvebs.137 im SemTxvevaSi, Tuki media-

ciis procesi wamowyebulia sasamarTlo an sxva saxis ganxilvamde, advokatma unda gani-

xilos saqmesTan kavSirSi myofi yvela mniSvnelovani dokumenti, dakiTxos mniSvnelo-

vani mowmeebi.138 gasaTvaliswinebelia, rom mtkicebulebebi, sqemebi da mowmeebi SesaZ-

lebelia, sasargeblo iyos mediaciisaTvis, Tumca mxolod im SemTxvevaSi, Tuki isini 

legitimurs xdian davis sagans an mxaris pozicias. mtkicebulebebi, romlebic mxolod 

erT-erTi mxaris simcdares adastureben, ar unda gamoiyenebodes.139 am TvalsazrisiT, 

saWiroa, yuradRebis gamaxvileba drois faqtorzec: sasurvelia, mxarem yvela saWiro 

dokumentis moZieba da procesis sxva monawileTaTvis (mediatorisa da oponentis advo-

katisaTvis) gadacema mediaciis dawyebamde 30 dRiT adre moaxerxos.140  

The ABA Model Rules of Professional Conduct-is Tanaxmad, warmomadgenlobis SemTxveva-

Si, advokatma Segnebulad ar unda ganaxorcielos Semdegi qmedebebi: 1. waradginos 

araswori faqtebi an kanoni; 2. waradginos mtkicebuleba, romelic misi winaswari in-

formaciiTve aris araswori. im SemTxvevaSic ki, Tu ukanono mtkicebulebis wardgena 

iyo klientis an mowmis azri, advokatma unda miiRos Sesabamisi samarTlebrivi zome-

bi.141 es daTqma mediaciis mosamzadebel etapze iZens aqtualobas, radgan, rogorc uk-

ve aRiniSna, am etapze advokati axdens saqmis srul momzadebas, rac moicavs mtkicebu-

lebebis mopovebas, romelTac an mediaciis procesSi gamoiyenebs, an im SemTxvevaSi, 

Tuki sasamarTlo ganxilva gardauvali gaxdeba. Sesabamisad, es swored is etapia, ro-

desac advokatma unda gaiTvaliswinos zemoaRniSnuli daTqma. 
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aqve mniSvnelovania im tendenciis aRniSvna, rac praqtikaSi ikveTeba: iuristma 

SesaZlebelia, icodes, rom konkretuli mtkicebulebis warmodgena Seasustebda opo-

nentis pozicias, Tumca mediaciis procesSi gamoyenebis nacvlad igi mas inaxavs sasa-

marTlo ganxilvis SemTxvevisaTvis.142 

 

5.3. mediatoris SerCeva da masTan urTierTobis meTodis SemuSaveba 

advokatTa (warmomadgenelTa) umravlesoba xSirad ver iRebs mediacis procesisa-

gan im maqsimums, risi SeTavazebac mediators SeuZlia, da risTvisac klienti ixdis.143 me-

diacia rom nayofieri aRmoCndes, aucilebelia Sesabamisi mediatoris SerCeva — mediaci-

is procesis warmateba Tu warumatebloba xSirad  swored am faqtorzea damokidebuli.144 

mxareTa warmomadgenelTaTvis xSirad Znelia garkveuli uxilavi barierebis SemCneva da 

daZleva. kvalificiur mediators ki SeuZlia amis miRweva.145 Tumca yvelas ar aqvs iseTi 

saqmis warmarTvis unari, sadac urTierTobebi daZabulia.146 Sesabamisad, moqmedebs wesi, 

romlis Tanaxmadac, nebayoflobiTi mediacia ar Sedgeba advokatisa da klientis Tanxmo-

bis gareSe, imis Taobaze, rom konkretuli piri iyos mediatori.147   

ra qmnis karg mediators? am kiTxvaze imdeni pasuxia SesaZlebeli, ramdenic media-

tori.148 da mainc, arsebobs garkveuli kriteriumebi. gasaTvaliswinebelia, rom yovel 

konkretul SemTxvevaSi, Tavdapirvelad, unda gadawydes, Tu rogori stilis mediatoris 

arCeva surT mxareebs, `SefasebiTi~ Tu `xelis Semwyobi~, eqneba mas mkacri Tu rbili mid-

goma.149 aseve udavoa, rom advokatma unda moiZios informacia mediatoris codnisa da 

kvalifikaciis Sesaxeb. aris Tu ara igi eqsperti gansaxilvel sakiTxTan mimarTebiT, dai-

cavs Tu ara iseT mniSvnelovan princips, rogoricaa konfidencialoba, da sxv.150 

advokats profesionali mediatoris procesSi monawileoba SeuZlia sasikeTod 

gamoiyenos. magaliTad, amis gakeTeba SesaZlebelia Semdeg SemTxvevebSi: Tuki advo-

kats surs raime sakiTxis ganxilva da, amavdroulad, ar surs am sakiTxis Tavad wamoW-

ra; Tuki konkretuli sakiTxis ganxilva gamoiwvevda klientis uaryofiT reaqcias, Se-

saZlebelia mediatorisaTvis Txovna, rom es diskusia Sewydes.151  

mediators aucileblad unda hqondes garkveuli unarebi imisaTvis, rom warmar-

Tos mediaciis procesi. konkretuli saqmis faqtebis codna aris meorexarisxovani.152 

maTi Sejerebisas dgindeba, rom mediatoris SerCevisas yuradReba unda mieqces Sem-

deg garemoebebs: 1. misi treningebi da kvalifikacia, maT Soris sertificirebis arse-

boba; 2. konkretul specifikur sakiTxebze muSaobis gamocdileba; 3. mediaciis stili, 
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romelsac igi iyenebs; 4. gadasaxadis odenoba, romelsac igi moiTxovs; 5. gamosadego-

ba; 6. kultura, enaSi gawafuloba.153 mediaciis procesisaTvis agreTve dadebiTi Sede-

gebis momtania, Tuki mediatori erkveva davis `bunebaSi~.154 

mediatoris SerCevisas, agreTve, gasaTvaliswinebelia, Tu ramdenad aqvs ganvi-

Tarebuli mas Semdegi unarebi: situaciebisa da alternativebis analizis unari; ada-

mianebis darwmunebis unari, aqtiuri mosmenis unari; Ria SekiTxvebis dasmis safuZ-

velze informaciis Segrovebis unari; efeqturi mxardaWeris unari; unari imisa, rom 

SeeZlos sakiTxebis wamoWra mediduri tonis gamoyenebis gareSe; SeeZlos morigebis 

sxvadasxva saxis variantebis gansazRvra; hqondes Tanadroulad ramdenime strategi-

isa da taqtikis SemuSavebis unari.155 aqve aRsaniSnavia, rom efeqturi komunikaciis 

unari mediatoris funqciebis warmatebiT ganxorcielebis sawindaria. misi gamoyene-

biT mediatori SeZlebs, Caswvdes davis arss da, imavdroulad, mxareTa Soris infor-

maciis urTierTgacvlas Seuwyos xeli.156 aseve, unda hqondes unari, ganasxvaos mxare-

Ta poziciebi da interesebi erTmaneTisagan.157 gamocdil mediatorebs gavlili aqvT 

araerTi mosamzadebeli kursi molaparakebis strategiaSi.158 

sasurvelia, igi iyos pativcemuli sakuTari kolegebis mxridan da unda hqondes 

mediaciis sferoSi gamocdileba, iseve rogorc konfliqtis gadawyvetis sxva saxis 

procesis warmoebisa.159  

bolo dros ikveTeba tendencia, rom mediatorTa arCeva xdeba provaideri kompa-

niebis saSualebiT. magaliTad, samxreT kaliforniaSi funqcionirebs ori ZiriTadi 

nacionaluri provaideri. esenia: AAA da JAMS, aseve sami kargad cnobili regionalu-

ri provaideri: ADR Services, ARC da Judicate West.160 

aqve, zemoxsenebul mediatorTa sertificirebis sakiTxTan mimarTebiT aRsaniS-

navia, rom NMI-ma, Det Norske Veritas institutTan erTad SeimuSava mediatorTa sertifi-

cirebis sistema. sertificirebis pirobebia: Sesabamisi treningkursis gavla; codnis 

Semowmebis mizniT gamocdis Cabareba; gamocdaSi sasurveli Sefasebebis miReba; yo-

velwliurad garkveuli raodenobis mediaciis procesebis Catareba; uwyveti profe-

siuli ganaTlebis miReba; TanatolebTan ganxilvaSi aqtivoba.161 

sabolood, mniSvnelovania aRiniSnos, rom dResdReobiT advokatTa Soris popu-

larulia midgoma, romlis Tanaxmadac, mediatoris arCevis uflebis daTmoba xdeba 

oponenti mxarisaTvis.162 gasaTvaliswinebelia, rom, Tuki mediatoris vinaobas daasa-

xelebs oponenti mxare, klientma da advokatma unda miiRon es SeTavazeba, im SemTxve-

vaSi, Tuki sxva faqtorebis safuZvelze ar aris aucilebeli sxvagvari gadawyvetile-

bis miReba.163 e.i., Tuki oponentis mier SemoTavazebuli kandidati ar aris calsaxad 
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arakompetenturi, arakvalificiuri da mikerZoebuli, mxare unda dasTanxmdes am ar-

Cevans.164 msgavsi qmedeba xels Seuwyobs mediaciis miznebis miRwevas da iqneba proce-

sis ZiriTadi principebis Sesabamisi. 

gasaTvaliswinebelia, rom zemoxsenebuli im informaciis moZieba, romelsac 

mniSvneloba unda mieniWos mediatoris SerCevisas, SesaZlebelia mediatorisaTvis 

pirdapiri kiTxvebis dasmis gziT, iseve rogorc im mxareebisa da advokatebis gamo-

kiTxviT, romelTac adre usargebliaT am konkretuli mediatoris momsaxurebiT.165 

 
5.4. mediaciis monawile pirTa wris gansazRvra 

saocaria im procesTa raodenoba, romlebic warumateblobiT mTavrdeba mxo-

lod imitom, rom procesze ar arian warmodgenilni Sesabamisi pirebi.166 amis mizezad 

SesaZlebelia imis dasaxeleba, rom im mxarisaTvis, vinc uSualod ar daswrebia media-

ciis process, metad martivia SeTavazebaze uaris Tqma. 

Tavad cneba `monawile~ moicavs mxareebs, iseve rogorc nebismier pirs, romlis 

daswrebac aris aucilebeli rCevisaTvis, raime saxis wvlilis an, Tundac, fsiqologi-

uri mxardaWerisaTvis.167  

zogjer monawile pirTa SerCeva ufro mniSvnelovanic kia, vidre mediato-

ris.168 e.i., SeTanxmebis miRweva bevrad aris damokidebuli imaze, imyofebian Tu ara mo-

laparakebis oTaxSi Sesabamisi adamianebi.169  

agreTve, imis gansazRvra, Tu vin ar unda miiRos monawileoba procesSi, aranak-

leb mniSvnelovania, vidre imisa, Tu vin unda miiRos.170 gasaTvaliswinebelia, rom, rac 

ufro meti adamiania CarTuli molaparakebaSi, miT metia seriozuli xelisSemSleli 

faqtorebi.171 konfidencialobis172 dacvis mizniTac sasurvelia mxolod mxareTa mo-

nawileoba.173 

da mainc, ra kriteriumebi unda gaiTvaliswinebodes imis gansazRvrisas, Tu vin 

iqneba mediaciis procesis monawile mxareTa da maTi advokatebis garda? gadamwyveti 

faqtori unda iyos is, Tu vis SeuZlia, wvlili Seitanos konfliqtis gadawyvetaSi. es 
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aris strategiuli da, amasTanave, praqtikuli sakiTxi.174 SesaZlebelia, klienti ga-

nicdides imis saWiroebas, rom process daeswron pirebi, romelTac SeuZliaT rCeve-

bis micema. am pirebs SeiZleba hqondeT raime saxis informacia, SeeZloT fsiqologiu-

ri mxardaWeris aRmoCena, an flobdnen SeTanxmebis miRwevis resurss.175 

 

5.5. SeTanxmebis pirobebis gansazRvra 

mediaciis mosamzadebel etapze aucilebelia ganisazRvros SeTanxmebis pirobe-

bi. pirvel rigSi, ganisazRvreba saukeTeso alternativa urTierTobis Sedegad miRwe-

uli SeTanxmebisa (SemdgomSi — BATNA). amis Semdgom Camoyalibdeba SeTanxmebis sxva 

alternativebi. gasaTvaliswinebelia, rom maTi gansazRvrisas advokatma mxedveloba-

Si unda miiRos is danaxarjebi, rac mediaciis procesis warumateblobiT dasrulebas 

da davis arbitraJis an sasamarTlos gziT gadawyvetas mohyveba.176 

 
5.5.1. saukeTeso alternativa urTierTobis Sedegad miRweuli SeTanxmebisa 

(e.w. BATNA) 

BATNA aris warmodgena, romelic Seqmnes rojer fiSerma da uiliam urim 177 da 

aris Semokleba frazisa: `molaparakebuli SeTanxmebis saukeTeso alternati-

va~.178 BATNA-s gasagebad saWiroa SemTxvevis efeqturi Sefaseba. Tavis mxriv ki, misi 

gansazRvra molaparakebis efeqturobis winapirobaa.179 

BATNA-s gansazRvra niSnavs imis codnas, Tu ra moxdeba molaparakebis waruma-

teblad dasrulebis SemTxvevaSi. misi SemuSaveba moiTxovs sami ZiriTadi moqmedebis 

ganxorcielebas: 1. ganisazRvros is qmedebebi, romlebic ganxorcieldeba im SemTxve-

vaSi, Tuki SeTanxmeba ar miiRweva; 2. ideebis daxvewa da maTi metad praqtikul alter-

nativad gardaqmna; 3. im erTi variantis SerCeva, romelic yvelaze mimzidvel alter-

nativad gamoiyureba.180 

BATNA Sedgeba ori gansxvavebuli komponentisagan: sajaro da kerZo komponente-

bisagan. advokati valdebulia, gamoikvlios sajaro komponenti saqmis samarTlebrivi 

Sefasebis, faqtobrivi informaciis Sekrebis safuZvelze. rac Seexeba personalurs, 

misi dadgena miiRweva uSualod klientis gamokiTxviT, vinaidan aucilebelia iseTi 

sakiTxebis warmoCena, rogorebicaa, magaliTad, pirovnebis Rirebulebebi da davis Se-

degad miRweuli sargebeli.181 mas Semdeg, rac moxdeba personaluri BATNA-sa da sa-

jaro BATNA-s Sejameba, gamoikveTeba klientis sruli BATNA.182 
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BATNA-s gansazRvrisas gasaTvaliswinebelia sami faqtori: 1. ra qmedebis ganxor-

cieleba SeuZlia pirs imisaTvis, raTa uzrunvelyos sakuTari interesebis ganxorcie-

leba? 2. rogor SeiZleba moipovos oponentis mxridan misi interesebis pativiscema?  

3. ra gziT miiweva mesame piris (mediatoris) mxridan daxmarebis miReba?183 

mniSvnelovania drois faqtoric: BATNA-s gansazRvra aucilebelia manam, sanam 

daiwyeba uSualod molaparakebis procesi. adamianebi, romlebic molaparakebas iwye-

ben misi gansazRvris gareSe, sakuTar Tavs igdeben cud mdgomareobaSi.184 

amasTanave, saWiroa imaze fiqri, Tu ra saxis SeTanxmeba iqneba misaRebi mowinaaR-

mdege mxarisaTvis. rac ufro meti informacia iqneba cnobili aRniSnulis Sesaxeb, miT 

ufro maRali iqneba momzadebis xarisxi. im SemTxvevaSi, Tuki oponentis BATNA calsa-

xa winaaRmdegobaSi iqneba klientis SemuSavebul BATNA-sTan, sasurveli iqneba maTi 

molodinebis Secvla.185 

 

5.5.2. morigebis sxva SesaZlo alternativebis gansazRvra 

zogierT SemTxvevaSi, adamianebi molaparakebis SesaZlo alternativebs mxolod 

mas Semdeg gansazRvraven, rac saukeTeso Sedegebi ver miiRweva. es Secdomis klasiku-

ri magaliTia. sxva SesaZlo alternativebis gansazRvra SesaZlebelia gaxdes inter-

esTa dakmayofilebis winapiroba.186 e.i., mosamzadebel etapze, davis gadaWris gzebis 

Camoyalibebis Semdeg, unda daiwyos maTi Sefaseba da maTTvis prioritetebis miniWe-

ba.187 sxvagvarad rom iTqvas, erT-erTi sakiTxi, romelic mediaciis mosamzadebel 

etapze unda gadawydes, aris is misaRebi alternativebi, romlebic gamoiyeneba im Sem-

TxvevaSi, Tuki morigebis saukeTeso varianti ver miiRweva.188 

morigebis alternativebze saubrisas aucilebelia, ganisazRvros iseTi cnebis 

arsi, rogoricaa: `SesaZlo SeTanxmebis zona~ (SemdgomSi – ZOPA). Sinaarsobrivad, es 

aris areali, romlis farglebSic SesaZlebelia miiRwes orive mxarisaTvis damakmayo-

filebeli SeTanxmeba. es aris SeTanxmeba, romelic potenciurad daakmayofilebs ori-

ve mxares.189 

aqve unda ganisazRvros iseTi cnebac, rogoricaa „Bottom Line~. es aris is minimumi, 

romelic klientma aucileblad unda miiRos manam, sanam dasTanxmdeba raimes xelmowe-

ras.190 Tumca xazi unda gaesvas imas, rom morigebis es SesaZlebloba unda ganisazRvros 

ara mediaciis mosamzadebel etapze, aramed maSin, rodesac saxeze iqneba kritikuli 

mdgomareoba — molaparakeba Seva CixSi.191 metic, Bottom line ar SeiZleba ganisazRvros me-
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diaciis procesis dasrulebamde.192 klientma SesaZlebelia, zog SemTxvevaSi Secvalos 

Tavisi Bottom Line, rac damokidebuli iqneba axali informaciis miRebaze.193 

 

6. advokatis mier klientis momzadeba mediaciis procesisaTvis 

klientebi, romelTac aqvT imis SegrZneba, rom advokatma isini safuZvlianad mo-

amzada mediaciis procesisaTvis, arian kmayofilni momsaxurebiT, xolo isini, vinc 

fiqroben, rom ar moamzades adekvaturad, ar arian kmayofilni advokatiT.194 e.i., me-

diaciis mosamzadebel etapze advokatis erT-erTi funqciaa klientis momzadeba me-

diaciis procesSi monawileobisaTvis.195 

zogadad, arsebobs mosazreba, romlis Tanaxmadac: `procesis mimdinareobisas 

advokatebi dominireben im SemTxvevaSi, rodesac klienti aris xelmokle an gamouc-

deli; Zlieri, mdidari da Tavdajerebuli klientebi ki marTaven advokats~. am mosaz-

rebis miuxedavad, aucilebelia, mediaciis mosamzadebel etapze yvela klientisadmi 

gamovlindes erTgvari midgoma da yvela maTganis momzadeba moxdes erTgvarovnad.196 

miuxedavad imisa, rom advokatis mier klientis momzadeba gansxvavdeba sasamar-

Tlo procesisaTvis momzadebisagan, mainc arsebobs nawilobrivi Tanxvedra.197  

im sakiTxs, Tu rogor momzaddeba klienti, mniSvnelovnad gansazRvravs is, Tu 

ra saxis midgoma aqvs mediators klientis monawileobasTan mimarTebiT. im SemTxveva-

Si, Tuki mediatori gaiTvaliswinebs procesSi klientis aqtiur CarTulobas, advoka-

ti mas moamzadebs imisaTvis, rom upasuxos SekiTxvebs, romelTa dasmac mosalodne-

lia mediatoris, oponentis, an oponentis advokatis mxridan. im SemTxvevaSi, Tu medi-

atori apirebs klientis monawileobis SezRudvas, misi momzadeba mainc aucilebelia, 

imis gaTvaliswinebiT, Tu rogor gansazRvravs advokati mis CarTulobas.198 

 
6.1. klientisaTvis mediaciis arsisa da ZiriTadi principebis ganmarteba 

erT-erTi sakiTxi, romelic advokatma klients mediaciis mosamzadebel etapze 

unda ganumartos, aris formati, Tu riT gansxvavdeba mediacia Cveulebrivi molapa-

rakebebisagan.199  

mosamzadebeli periodis ganmavlobaSi advokatma klients ar unda Seuqmnas aras-

wori warmodgenebi. misTvis cnobili unda iyos, rom: mediacia realurad ar aris axa-

li instituti, es aris fiqris axali mimarTuleba,200gadawyvetilebis miRebis procesi, 

rodesac mxareebi muSaoben erToblivad, imisaTvis, raTa miiRon orive mxarisaTvis 
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damakmayofilebeli gadawyvetileba.201 mxares unda ganemartos, rom mediaciis proce-

si aris molaparakebis erTgvari gagrZeleba.202 Sesabamisad, isini unda iyvnen mzad 

imisTvis, rom mousminon procesis sxva monawileTa azrs.203  

klients unda ganemartos mediaciis dadebiTi Sedegebi, rac, ZiriTadad, SemdegSi 

gamoixateba: 1. mxareTa kontroli procesis mimdinareobasa da miRebul gadawyvetileba-

ze; 2. urTierTobebis SenarCunebis meti albaToba; 3. kreatiuli da adaptirebadi gadawy-

vetilebis miRebis miRwevadoba; 4. problemis SedarebiT swrafi gadawyveta; 5. naklebi 

xarjebi; 6. sasamarTlos resursis dazogva.204 e.i. mediacia ar aris dapirispirebuli pro-

cesi. saWiroa mxareTa TanamSromloba, gamosavlis Zieba.205 masSi monawileoba aris neba-

yoflobiTi da nebismier mxares nebismier dros SeuZlia Sewyvitos procesi.206 amasTan, 

mxareebma unda icodnen, rom isini mihyvebian mediatoris instruqciebs.207 

advokatma klienti unda gaafrTxilos imis Taobaze, rom igi ar unda Seecados 

procesis `mogebas“.208 aseTi qmedeba xom srul winaaRmdegobaSi iqneboda mediaciis 

principebTan. mediaciis mizania, gamartivdes mxareTa Soris komunikacia, moxdes ur-

TierTgagebis xelSewyoba, orientacia moxdes interesebze da problemis gadawyvetis 

kreatiuli gzebis Ziebaze. erT-erTi umTavresi garemoeba, romlis Sesaxeb informa-

ciasac unda flobdes klienti, aris is, Tu vin iRebs gadawyvetilebas procesSi.209 es 

saWiroa imisaTvis, raTa mxareebma Tavad SeZlon SeTanxmebis miRweva.210 klientma ag-

reTve unda icodes, rom am procesSi aravin ar apirebs imis faqtobriv gamokvlevas, 

Tu vin aris marTali da vin ara.211 davis procesi SesaZloa misTvis iyos gamanadgure-

beli, SeTanxmeba ki swrafi da umtkivneulo.212  

aRiarebulia, rom mediacia Tavisi arsiT aris procesi, romelic uzrunvelyofs 

im sakiTxebs, rac adamianebisaTvis aris mniSvnelovani, esenia: urTierTobebi, samar-

Tlianobis damkvidreba, emociebi, urTierTpativiscema, CarTuloba, problemis ga-

daWra. adamianebs aqvT saSualeba, gauziaron erTmaneTs gulistkivili, gamoTqvan az-

ri, isaubron sakuTari saWiroebebis Sesaxeb. maT agreTve SeuZliaT, Seexon maTTvis 

saintereso nebismier Temas, ar arian SezRudulni am TvalsazrisiT.213 

                                                 
201  mediaciis mosamzadebel etapTan mimarTebiT mniSvnelovania amave aqtis daTqma, romlis Ta-

naxmadac, `advokati valdebulia, klients gauwios konsultacia sakuTari qcevebis Sez-
RudvaTa Sesaxeb, maSin, rodesac klienti elis qmedebebs, romlebic ar aris nebadarTuli 
kanoniTa da profesiuli qcevis wesebiT“.201 am moTxovnis arseboba gamarTlebulia Semdegi 
mizezis gamo: xSirad, SesaZlebelia, klients araswori Sexeduleba hqondes advokatis saq-
mianobasa Tu kompetenciaze. Sesabamisad, mediaciis Semdgom etapebze gaugebrobis Tavidan 
asacileblad aucilebelia am sakiTxis mediaciis mosamzadebel etapze naTelyofa. 

202  Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2nd ed., 
Printed in the United States of America, 2010, 309. 

203  Kovach K. K., Mediation Principles and Practice, 3nd ed., Printed in the United States of America, 2004, 154. 
204  Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation Skills and Yechniques, San Francisco, 2008, 3. 
205  Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2nd ed., 

Printed in the United States of America, 2010, 310. 
206  Greenwood M., How to Mediate Like a Pro, 42 Rules for Mediating Disputes, Printed in the United States of 

America, 2008, 13. 
207  Mosten F.S., Representing Clients In Mediation Effectively Setting up a Mediation, 3132, <http://www. mosten-

mediation.com/books/articles/Representing_Your_Clients_In_Mediation.pdf>. 
208  Folberg G., Mediation the Roles of Advocate and Neutral, 2nd ed., Printed in the United States of America, 2011, 262. 
209  Kovach K. K., Mediation Principles and Practice, 2nd ed., Printed in the United States of America, 2004, 152. 
210  Gibbons L. J., Kennedy J. M., Gibbs J. M., Cyber-Mediation: Computer-mediated Communications Medium Mes-

saging the Message, New Mexico Law Review, 2002, 9. miTiTebulia: John Feerich et al., Standards of Pro-
fessional Conduct in Alternative Dispute Resolution, J. Disp. Resol. 95, 123 1995. 

211  Kovach K. K., Mediation Principles and Practice, 2nd ed., Printed in the United States of America, 2004, 152. 
212  Ware S. J., Principles of Alternative Dispute Resolution, 2nd ed., Printed in the United States of America, 2003, 158. 
213  Beer J. E., Packard C. C., The Mediator’s Handbook, 2nd ed., Printed in Canada, 2012, 5. 



 145

es yovelive klients unda ganemartos mediaciis mosamzadebel etapze. winaaR-

mdeg SemTxvevaSi, mediaciis arsisa da ZiriTadi principebis arcodnis gamo SesaZlebe-

lia, procesis mimdinareobisas warmoiSvas rigi gauTvaliswinebeli problemebisa. 

 
6.2. klientis samarTlebrivi kuTxiT informireba 

winasamediacio etapze mniSvnelovania advokatTa roli mxareTa informirebulobi-

sa da samarTlebrivi sakiTxebis garkvevisaTvis, raTa mediaciis procesSi warmoCenili 

iyos zustad is sakiTxebi, romlebic mxareTaTvis upiratesi interesis mqonea da 

romlebic ar SeewinaaRmdegeba moqmed sakanonmdeblo normebs.214 aRniSnulSi moiazreba 

is, rom advokatma unda warudginos klients informacia imis Sesaxeb, Tu risi miRweva 

aris SesaZlebeli da risi ara moqmedi sakanonmdeblo normebis gaTvaliswinebiT.215 

e.i., advokatebma mxareebs unda miawodon informacia da rCevebi davis samar-

Tlebriv aspeqtebze, Tumca es calsaxad ar niSnavs imas, rom mxareebi aucileblad ga-

moiyeneben mediaciis procesSi am rCevebs.216 xazgasasmelia advokatis valdebuleba, 

rom klients gauwios marTebuli konsultacia, misi rCeva unda Seesabamebodes arse-

bul realobas, raoden rTulad mosasmenic ar unda iyos igi.217 man ar unda Caunergos 

klients ararealuri molodinebi.218 rac ar unda rTuli iyos konkretul sakiTxebTan 

dakavSirebiT gulwrfeli saubari, advokatma mainc unda gaarTvas Tavi am valdebule-

bas. am gziT mxaris Zlieri da susti mxareebis naTlad warmoCeniT advokatebi metad 

SeZleben klientis saWiroebebis dakmayofilebas.219 

 
6.3. klientisaTvis mediaciis procesis gegmis gacnoba 

`warmomadgenlebi valdebulni arian, miawodon informacia mxareebs mediaciis 

procesis Sesaxeb~.220 advokatma es unda moaxerxos winaswar, adreul stadiaze.221 e.i., 

dgindeba, rom advokatma mosamzadebel etapze unda SeimuSaos warmomadgenlobis geg-

ma. es sakiTxi aris mniSvnelovani imdenad, ramdenadac gegma gansazRvravs imas, Tu ra 
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qmedebebs ganaxorcieleben klienti da advokati procesis mimdinareobisas.222 gasaT-

valiswinebelia, rom, zogadad, advokatis axsna-ganmarteba imis Taobaze, Tu rogor 

warimarTeba procesi davis gadawyvetis sxvadasxva saxis saSualebis gamoyenebis 

dros, iqneba gansxvavebuli.223 

mediaciis procesi, rogorc wesi, mimdinareobs Semdegi Tanmimdevrobis dacviT: 

1. pirvel rigSi, adamianebi gamoxataven sakuTar mosazrebebsa da emociebs, xSirad, 

xmamaRla; 2. isini erTmaneTs uziareben da naTelyofen informacias; 3. emociuri daZa-

bulobis moxsnis SemTxvevaSi gadasvla xdeba problemis gadaWris etapze. mxareebi sa-

ubroben imis Sesaxeb, Tu risi Secvla surT, ganixilaven morigebis SesaZleblobebs, 

wyveten sakiTxebs; 4. sabolood, isini xels aweren miRebul SeTanxmebas.224  

klientma unda icodes, Tu ra moxdeba mediaciis pirvel Sexvedraze; aseve, unda 

ganasxvavebdes saerTo da daxurul Sexvedrebs; icodes mediatorTa mier gamoyeneba-

di ZiriTadi teqnikebi; amasTan, unda flobdes informacias konfidencialobis pri-

ncipTan dakavSirebiT; advokatma klienti unda gaafrTxilos, raTa procesis mimdina-

reobisas gamoiCinos moTmineba da goniereba; amasTan, icodes, rom im SemTxvevaSic ki, 

Tu dava srulad ar gadawydeba, mediaciis saSualebiT SesaZlebelia gadawydes garkve-

uli sakiTxebi da, rogorc minimum, sadavo sakiTxebis raodenoba Semcirdes.225 

klients unda ganemartos, rom procesSi aqtiuri CarTvisagan TavSekavebis Sede-

gi SesaZlebelia aRmoCndes dakarguli SesaZleblobebi da SesaZlebelia, am faqtorma 

negatiuri gavlena moaxdinos saqmis saboloo gadawyvetaze.226 

swored esenia is ZiriTadi procesualuri sakiTxebi, romelTa ganmartebac ad-

vokatma mediaciis mosamzadebel etapze unda moaxdinos. 

 
6.4. klientisaTvis mediaciis monawileTa rolis ganmarteba                                           

mediaciis procesSi 

 mosamzadebel etapze advokatma ara mxolod sakuTari uflebebis farglebi un-

da ganumartos klients, aramed unda miawodos informacia mediatorisa da misi ro-

lis Sesaxebac. es unda CaiTvalos mosamzadebeli etapis ganuyofel nawilad.  

 

6.4.1. mediatoris rolis ganmarteba 

advokatma unda auxsnas klients mediatoris SerCevis mniSvneloba,227 rac Tavis-

Tavad moicavs mediatoris rolis ganmartebas. 

mediatori228 aris momlaparakebeli. igi aris procesis wamyvani figura, ris ga-

moc mas xSirad uwodeben `procesis menejers~.229 misi roli SeiZleba ganimartos ro-
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gorc modave mxareebis damxmare.230 mediatori mxareebs exmareba davis gadaWraSi. igi 

ar adgens wesebs, ar gascems samarTlebriv konsultacias.231 

mediators Seaqvs wvlili imis gadawyvetaSi, Tu vin miiRebs monawileobas media-

ciaSi, ra saxiT Camoyalibdeba procesis gegma.232 igi aris meTodisti, romelic uzrun-

velyofs mxareTa informirebas da xsnis process. akeTebs yvelafers, rac aris saWiro 

imisaTvis, raTa miiRwes SeTanxmeba. ekontaqteba mxareebs, niSnavs Sexvedrebs, amza-

debs mediaciis sxdomebs. is agreTve gansazRvravs Sesvenebebis dros.233  

mediatori axdens monawileTa informirebas konfidencialobis wesis dacvis Ta-

obaze.234 igi xsnis process klientisaTvis davis arsis gamokiTxviT, Tumca am sakiTxis 

naTelyofa SesaZlebelia dasruldes mediaciis mosamzadebel etapze Sexvedrebis 

drosac. 235 imisaTvis, raTa Sedges efeqturi molaparakeba, mediatori Seiswavlis saq-

mis istoriasa da problemis arss.236 

mediatoris roli aris viTarebis Semsubuqeba. mas ar SeuZlia mxareTa iZuleba an 

procesze uxeSi zegavlenis moxdena. mediatorma SesaZlebelia, ifiqros, rom man ipova 

sakiTxis Sesabamisi gadawyveta, Tumca, Tuki igi am gadawyvetas mxareebs Tavs moaxvevs, 

es iqneba mediatoris eTikis uxeSi darRveva.237 mediatori verc im SemTxvevaSi moax-

dens mxaris gadawyvetilebaze gavlenas, Tuki mas surs procesis Sewyveta.238 mediato-

ri adgens mxolod imas, Tu romeli sakiTxebis irgvliv iqneba SesaZlebeli SeTanxme-

bis miRweva, romeli maTgani mogvardeba ufro swrafad.239 mxareebs sTavazobs argu-

mentebul, kompromisuli xasiaTis SeTanxmebebs.240 

mediatori unda iyos erTgvari modeli mxareTaTvis. igi adgens saubris tons, 

Tu rogor unda isaubron da rogor mousminon erTmaneTs.241 

sakiTxis Sejerebisas dgindeba, rom mediatoris rolis ganmarteba mediaciis 

procesSi SesaZlebelia, Semdegi saxiT  Camoyalibdes: 1. uzrunvelyofs procesebis 

mimdinareobas imisaTvis, raTa moxdes problemis gadaWra, Sedges komunikacia mxare-

Ta Soris, gadawydes problema; 2. xels uwyobs mxareTa urTierTgagebas; 3. procesis 

monawileebs aZlevs rCevebs imis Taobaze, Tu rogor gazardon molaparakebis efeqtu-

roba; 4. ikvlevs mxareTa mosazrebebisa da poziciebis dasabuTebulobas; 5. exmareba 

mxareebs gansxvavebuli interesebis aRqmaSi, cdilobs mtrobis, simwvavis Semcirebas, 

ndobis damkvidrebas; 6.exmareba mxareebs problemis gadawyvetis gegmis momzadeba-
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Si.242 mas unda SeeZlos saTqmelis mokled gamoxatva; unda icavdes distancias mxare-

ebTan;243 hqondes kargad ganviTarebuli moTminebis unari — unda SeeZlos xangrZlivi 

lodini. naTelia, rom mediatoris roli ar Semoifargleba konkretuli unarebisa da 

xerxebis flobiT — misi pirovneba, humanuroba da cxovrebiseuli gamocdileba, ag-

reTve, aris misi rolis nawili.244 

advokatma yovelive zemoxsenebuli informacia aucileblad unda miawodos 

klients mediaciis mosamzadebel etapze. 

 

6.4.2. klientis rolis ganmarteba 

mediaciis procesSi gadawyvetilebas iReben mxareebi da ara mediatori.245 ga-

dawyvetileba efuZneba maT pasuxismgeblobas, isini mediatorisagan ver miiReben rCe-

vas, miaRwion Tu ara konkretul SeTanxmebas.246 marTalia, tradiciulad, mediaciis 

procesis mimdinareobas mediatori uZRveba, Tumca SeTanxmeba kontroldeba mxareTa 

mier.247 aqve unda aRiniSnos, rom gadawyvetilebas, romelTac mxareebi Tavad iReben, 

aqvs aRsrulebis meti potenciali, aris metad mdgradi.248 es garemoeba miiCneva media-

ciis procesis erT-erT dadebiT mxared da, TavisTavad, zrdis klientis CarTulobis 

mniSvnelobas. 

garda garkveuli gamonaklisi SemTxvevebisa, rac uSualod klientis pirovnebis 

problema SeiZleba iyos, swored igi unda iyos procesis epicentrSi.249 mas, agreTve, 

SesaZlebelia, mouwios kerZo xasiaTis Sexvedrebi oponentTan.250 Tavad unda gadawy-

vitos, saerTod surs Tu ara davis gadawyvetis am meTodis gamoyeneba da SemdgomSic 

miiRebs Tu ara SeTanxmebis im pirobebs, romelTa miRebac procesis mimdinareobisas 

gaxdeba SesaZlebeli.251 

 

6.4.3. advokatis rolisa da uflebebis ganmarteba 

mediaciis mosamzadebel etapTan mimarTebiT mniSvnelovania The ABA Model Rules 

of Professional Conduct-is daTqma, romlis Tanaxmadac, `advokati valdebulia, klients 

gauwios konsultacia sakuTari qcevebis SezRudvaTa Sesaxeb, maSin, rodesac klienti 

elis qmedebebs, romlebic ar aris nebadarTuli kanoniTa da profesiuli qcevis wese-
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biT~.252 am moTxovnis arseboba gamarTlebulia Semdegi mizeziT: xSir SemTxvevaSi, Se-

saZlebelia, klients araswori Sexeduleba hqondes advokatis saqmianobasa Tu kompe-

tenciaze. Sesabamisad, mediaciis Semdgom etapebze gaugebrobis Tavidan asacile-

blad, aucilebelia am sakiTxis mediaciis mosamzadebel etapze naTelyofa. 

praqtikaSi, rogorc wesi, saubroben `advokatirebaze~ mediaciis procesSi, Tumca 

mediacia xom, ZiriTadad, molaparakebas moicavs.253 realurad, advokatis roli media-

ciis procesSi aris molaparakebis xelSewyoba, klientis poziciis dacva da imis uzrun-

velyofa, rom mxareTa saboloo SeTanxmeba aisaxos Sedegze. imisaTvis, raTa es moxdes, 

aucilebelia, klientis miznebis gageba, oponentis miznebis amocnoba da imis dadgena, 

Tu riT gamoixateba maTi arsebiTi gansxvaveba.254 mediaciaSi warmomadgenlobisaTvis 

advokats arsebiTad gansxvavebuli unarebis gamoyeneba sWirdeba, rac gansakuTrebu-

lad gamoixateba meore mxaresTan TanamSromlobiTa da konstruqciuli saubriT.255 ad-

vokatis gulisxmierebis valdebuleba mediaciis procesSi warmomadgenlobis SemTxve-

vaSi sxvagvarad ganimarteba, vidre sasamarTlo darbazSi.256 klientma unda icodes, rom 

advokati Seasrulebs TanamSromlobiT, problemaTa gadamWrelis rols am procesSi, 

nacvlad standartuli rolisa.257 e.i., udavoa, rom, mediaciis procesSi warmomadgen-

lobis SemTxvevaSi, advokatis roli aris sxvagvari — nacvlad `mogebisa~, advokati exma-

reba klients, gadaWras problema da amis misaRwevad axdens misi interesebs naTelyo-

fas, saqmis susti mxareebis warmoCenas, problemaTa gadaWris gzebis moZiebas. 

advokatma klients unda ganumartos isic, rom, marTalia, iuristis mTavari ro-

li aris sakiTxis samarTlebrivi Sefaseba, es faqtori ar amcirebs konfliqtis arasa-

marTlebriv aspeqtebSi monawileobis miRebas.258 saboloo jamSi, advokatis ZiriTadi 

roli — miiRos saukeTeso SesaZlo Sedegi, ucvlelia, Tumca samoqmedo gegma iqneba 

gansxvavebuli.259 

 
6.5. klientis momzadeba mosalodnel kiTxvebze pasuxis gasacemad 

mediaciasTan dakavSirebul procesualur sakiTxebs Soris erT-erTi aqtualu-

ria imis gadawyveta, unda isaubros Tu ara klientma mediaciis mimdinareobisas. is, Tu 

ra formiT gadawydeba aRniSnuli sakiTxi, mniSvnelovnadaa damokidebuli yoveli 

konkretuli klientis SesaZleblobebze. zogierT mediators ar surs klientis mos-

mena, gansakuTrebiT im SemTxvevaSi, Tuki igi saTqmels ver gamoxatavs lakoniurad da 

damajereblad.260 

                                                 
252  The ABA Model Rules of Professional Conduct, 1.4. muxli. 
253  Golann D., Mediationg Legal Disputes Effective Strategies for Neutrals and Advocates, Printed in the United 

States of America, 2009, 264. 
254  Foster R. V., Effective Negotiation Strategies and Approaches for MA Lawyers and Their Clients, 2011, 8. 
255  iremaSvili q., mediaciis integrireba samarTlis skolis saswavlo programaSi, davis al-

ternatiuli gadawyvetis erovnuli centri, Tb., 2012, 8 <http://www.library.court.ge/upload/lib_ 
ADR.pdf>. 

256  Kovach K. K., Mediation Principles and Practice, 3nd ed., Printed in the United States of America, 2004, 424. 
257  Abramson H. I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2nd ed., 

Printed in the United States of America, 2010, 311. 
258  Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Second edition, University of Mary-

land, University College, 2010, 80. 
259  Golann D. Mediationg Legal Disputes Effective Strategies for Neutrals and Advocates, Printed in the United Sta-

tes of America, 2009, 268. 
260  Berman L. J., Mediator’s Opening Statements Offer Insights for Successful Results, Published in the “Mediation 

Strategies”, California’s Legal Newspaper, 2003, 2-3, <http://www.americaninstituteofmediation.com/pg66.cfm>. 
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nebismier SemTxvevaSi, SesaZlebelia, mediatori mxareebs esaubros cal-calke, 

raTa gansazRvros maTi realuri interesebi,261 mxares dausvas Ria kiTxvebi, raTa mi-

iRos informacia faruli emociebis Sesaxeb.262 Sesabamisad, advokatma klientTan er-

Tad unda ganixilos is savaraudo kiTxvebi, romelTac mas dausvamen mediatori an 

procesis monawile sxva pirebi. 

es klients miscems saSualebas, moamzados Sesabamisi, produqtuli pasuxe-

bi.263 agreTve, advokati unda daexmaros klients sakuTari interesebis sityvierad ga-

moxatvaSi.264  

savaraudo Tematika, romelzec pasuxis gacema, SesaZlebelia, klients mouwios, 

aris Semdegi: ra moxda? ra saxis dokumentebi aqvs sakuTari poziciis mtkicebisaTvis? 

romeli mowme daadasturebs mis pozicias? ra miznebi da interesi amoZravebs? ra aris 

oponenti mxaris interesi? ra moelis mediaciis procesisagan? aqvs Tu ara mosaz-

rebebi imasTan dakavSirebiT, Tu rogor SeiZleba gadawydes dava? ra Sedegebi miiR-

weva sasamarTlosTvis mimarTvis SemTxvevaSi? ra dro dasWirdeba saqmis sasamarTlo 

ganxilvisaTvis momzadebas? daaxloebiT ramdens Seadgens sasamarTlos danaxarjebi? 

ra qmedebebs ganaxorcielebs im SemTxvevaSi, Tuki SeTanxmeba ar miiRweva?265 ra ba-

rierebma SeuSala xeli pirdapiri molaparakebis warmoebas?266 

klients advokatma unda urCios, rom man oponenti mxaris advokatis SekiTxvebs 

upasuxos patiosnad, frTxilad da sworad. Tumca man aseve unda icodes, Tu romeli 

SekiTxvebis pasuxze unda ganacxados uari. zogierTi advokati mediacias iyenebs 

informaciis moZiebis saSualebad, Sesabamisad, aucilebeli ar aris oponentisaTvis 

yvela detalis Taobaze informaciis miwodeba.267 
 

6.6. klientis informireba mis da advokatis mier SeTanxmebuli poziciis 

dafiqsirebis aucileblobisa da urTierTgamomricxavi poziciebis 

gamoTqmis dauSveblobis Sesaxeb 

advokatma da klientma mediaciis mosamzadebel etapze unda gadainawilon pasu-

xismgeblobebi.268 sakiTxis garkveuli saxiT gadawyveta xSirad warmoSobs uTanxmoebas 

advokatsa da klients Soris.269 Sesabamisad, arsebobs SemTxvevebi, rodesac maTi in-

teresebi ar emTxveva.270 rodesac saxezea msgavsi faqti, advokatma profesiuli eTikis 

gaTvaliswinebiT, unda dauTmos klients. es amgvarad unda gadawydes, imis miuxeda-

vad, aris Tu ara klientis gadawyvetileba advokatis interesebis sawinaaRmdego.271 
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7. daskvna 

yovelive zemoaRniSnulis gaTvaliswinebiT, dgindeba, rom mediaciasTan dakav-

Sirebul sakiTxTa sakanonmdeblo regulacia aucilebelia. Sesabamisad, kvlevis Se-

degad miRebuli daskvna Semdegi saxiT Camoyalibdeba:  

 sakanonmdeblo doneze unda moxdes mediaciis procesis regulireba. maT So-

ris procesis definiciis gansazRvra. igi unda moicavdes periods, romelic iwyeba me-

diacis saSualebiT davis ganxilvaze mxareTa da warmomadgenelTa SeTanxmebiT. mosam-

zadebeli etapi unda CaiTvalos mediaciis procesis ganuyofel nawilad. Sedegad, ad-

vokatTa valdebulebebi mediaciis mosamzadebel etapze ufro metad iqneboda anga-

riSgasawevi adresatTa mxridan. 

 sakanonmdeblo doneze unda ganisazRvros, rom yvela is valdebuleba, romel-

Ta dacvac ekisrebaT advokatebs, vrceldeba mediaciis procesSi warmomadgenlobis 

drosac (imis miuxedavad, aris moTxovna Sidasaxelmwifoebrivi kanoniT dadgenili Tu 

saerTaSorisod aRiarebuli). unda dakonkretdes, rom maT es valdebulebebi daekis-

rebaT mediaciis mosamzadebeli etapidanve. 

 garda im valdebulebebisa, romlebic advokatebs ekisrebaT davis gadawyvetis 

sxva saSualebebis gamoyenebisas, saWiroa, ganisazRvros is valdebulebebi, romlebic 

advokatebs daekisrebaT konkretulad mediaciis procesSi warmomadgenlobis Sem-

TxvevaSi. 

 mediaciis mosamzadebel etapze advokatma unda Seafasos, Tu ramdenad mizan-

Sewonilia davis gadawyvetis am saSualebis gamoyeneba. gadawyvetilebis miRebis pro-

cesSi man unda gaiTvaliswinos yoveli konkretuli saqmis TiToeuli detali. zogadi 

midgomebi ar aris sakmarisi.  

 relevanturia is sakiTxi, Tu romeli konkretuli advokati SeiTavsebs media-

ciis procesSi warmomadgenlis rols. advokatis profesionalizmi da samarTlis 

codna ar SeiZleba CaiTvalos damakmayofilebel pirobad. imisaTvis, raTa piri gaxdes 

mediaciis procesSi warmomadgeneli, aucilebelia misi pirovnuli unarebi, Tvisebebi 

iyos Sesabamisi standartisa. metic, Sefasebis sagani unda iyos misi damokidebuleba 

mediaciis institutis mimarT. 

  mniSvnelovania imis gansazRvra, Tu ra formiT moxdeba advokatis mxridan media-

ciis saSualebiT davis gadawyvetis inicireba. gasaTvaliswinebelia ara mxolod is sa-

kiTxi, Tu rogor moxdeba klientisaTvis SeTavazeba, aramed oponentis mxarisTvisac. 

 mediaciis mosamzadebel etapze advokatma unda gansazRvros sakuTari samoq-

medo strategia/taqtika. is sakiTxi, Tu konkretulad ra formiT Camoyalibdeba 

strategia, srulad aris damokidebuli klientis realur interesebsa da im winapiro-

bebze, romlebmac gamoiwvia davis warmoSoba. e.i., manam, sanam ganisazRvreba strate-

gia, advokatma detalurad unda gamoikvlios es faqtorebi. 

 advokatma mediaciis mosamzadebel etapze srulad unda moamzados saqme. es 

moicavs konkretuli qmedebebis ganxorcielebis aucileblobas. maT Soris: saqmis 

faqtobrivi garemoebebis Seswavla, samarTlebrivi Sefaseba; procesisaTvis mtkice-

bulebaTa mopoveba; mediatoris SerCeva; mediaciis monawile pirTa wris gansazRvra. 

 saqmis momzadeba agreTve moiazrebs SeTanxmebis pirobebis gansazRvras. ro-

gorc Catarebuli kvlevebis safuZvelze dgindeba, unda moxdes morigebis ara erTi, 

aramed ramdenime alternativis SemuSaveba, xolo Semdeg maTTvis prioritetebis mi-

niWeba. 
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 mediaciis mosamzadebel etapze saqmis momzadebaze aranakleb mniSvnelovania 

klientis momzadeba, rac moiazrebs konkretul qmedebebs: Tavdapirvelad unda mox-

des klientisaTvis mediaciis arsisa da ZiriTadi principebis ganmarteba. es aris saba-

ziso moTxovna. amis Semdgom aucilebelia misi samarTlebrivi kuTxiT informireba 

da procesis gegmis gacnoba. 

 advokatma klients unda ganumartos procesis TiToeuli monawilis roli, ra-

Ta maTi midgomebi, qcevis stili (rac, cxadia, gansxvavebuli iqneba sxva saxis proce-

sebSi monawileobisgan) SemdgomSi ar aRmoCndes klientis gakvirvebisa Tu ukmayofi-

lebis safuZveli. am TvalsazrisiT, gansakuTrebuli aqtualobis mqonea advokatis 

rolis ganmarteba. aseTi gadawyvetis safuZvels iZleva is garemoeba, rom mediaciis 

procesSi advokatis qcevis taqtika, strategia Tu damokidebuleba procesis monawi-

leTa mimarT radikalurad gansxvavdeba maTi tradiciuli midgomebisagan, im qcevebi-

sagan, rac maTi tradiciuli msoflmxedvelobisaTvis aris damaxasiaTebeli.  

 advokatis erT-erTi ZiriTadi valdebuleba klientis momzadebis Tvalsazri-

siT, agreTve aris misi momzadeba mediaciis procesSi mosalodnel kiTxvebze pasuxis 

gasacemad.  

 mniSvnelovania, rom advokatis qcevebi mediaciis procesSi (iseve rogorc sxva 

procesebSi) warmomadgenlobisas unda iyos klientis saukeTeso interesebis Sesabami-

si. amis gaTvaliswinebiT, dgindeba, rom im SemTxvevaSic ki, Tu, advokatis azriT, kli-

entis qmedeba aris gaumarTlebeli, an hqonda ukeTesi arCevanis gakeTebis alternati-

va, man sakuTari pozicia ukana planze unda gadawios. 

 am yvelafris uzrunvelsayofad, sasurvelia, mxareTaTvis da maTi advokatebi-

saTvis Sedges amomwuravi xasiaTis mediaciis saxelmZRvaneloebi.272 

yovelive aRniSnulis gaTvaliswinebiT, aucilebelia saqarTvelos kanonmdeb-

lobaSi cvlilebebis ganxorcieleba. 
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Ana Gurieli 

Advocate Role in the Mediation Process of Civil Legal Disputes 

The issues, related to the representational authorities of lawyers in the process of mediation of 
civil law disputes in Georgian law are considered in the article. In the paper, significant place 
is given to the assessment of expedience of lawyer’s participation in mediation process; the 
issue of initiation by lawyer of mediation, as alternative form of dispute resolution, is also con-
sidered; the methodology of development of the lawyer’s own action strategy and tactics as a 
result of investigation by lawyer of the best interests of the client is determined; the procedures 
to be implemented by the lawyer for preparation of the case and the client are also considered 
in the paper. Finally, legislative recommendations are formulated as a result of judgment.  

 

Key words: Mediation, lawyer, legislative regulation, ethics. 

 

1. Introduction 

Mediation is one of the informal means of dispute resolution. “It is a procedure based on a free will 
of parties, during which a mediator, who does not have the right to settle the dispute finally systematically 

supports communication between the parties in order to reach an agreement based on responsibilities of“.1 

International mediation has a longer history, than theoretical.2 In 70-80s of the XX century this institute 

developed fast in such countries, as the USA, Australia, Canada, England and Wales.3  
Mediation in Georgia was established as a result of legislative changes. The Civil Procedures Code 

of Georgia (hereinafter – CPCG) defines disputes to be examined by compulsory court mediation, though 
in case of the existence of an agreement court mediation will examine any private legal dispute.4 

                                                 
   Master of  Law, TSU Faculty of Law, PhD Candidate at the Caucasian International University, Faculty of Law, 

Lawyer. 
1   Hopt K.J., Steffek F., Mediation: Rechtsvergleich, Regelungsmodelie, Grundsatzprobleme, in: Hopt K.J., Steffek 

F., Mediation, Rechtstatsachen. Rechtsvergleich, Regelungen, Mohr Siebeck, Tubingen, 2008, 12. Cited: Tser-
tsvadze G., Mediation as an Alternative Form of Dispute Resolution (General Review), Scientific-Research In-
stitute of Alternative Methods of Dispute Resolution, Tbilisi, 2010, 37, <http://d252441.u-telcom.net/ books/ 
Full_Version/ sajaro/mediacia.pdf>. 

2   Kleiboer M., Understanding Success and Failure of International Mediation, Journal of Conflict Resolution, Vol. 
40, № 2, 1996, 360, <http://www.engagingconflict.it/ec/wp-content/uploads/2012/06/ Kleiboer -understanding- 
Success – and-Failure-of-International-Mediation.pdf >. 

3   Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Centrale für Mediation, Otto Schmidt 
Verlag DE, 2003, 7. 

4   Here should be noted that by Part I of Article 1873 of Civil Procedure Code of Georgia the competence of court 
mediation is confined and it is determined that within the scopes of court mediation can be examined disputes 
arising from family law, with the exception of adoption of child, invalidation of adoption of child, restriction and 
forfeiture of parent’s right. Court mediation is entitled to examine disputes arising from neighbor law, hereditary 
law and any other dispute in case of agreement of the parties. Legislative Herald of Georgia (hereinafter GLH), № 
1106-Is, 14.11.1997, [Amendment: GLH, №5550-rs, 20.12.2011]; CPCG 1873 Article, GLH, № 1106-Is, 
14.11.1997, [Amendment: GLH, № 5550-rs, 20.12.2011]; A legislator also envisages other kinds of mediation, 
such as notary, medical, tax and others. A subject of dispute in individual cases is defined separately. Litigations 
under notary mediation are stated by Part I of Article 381 of Georgian Law on Notaries. In this case notary 
mediation is more limited and by this mediation is not examined the dispute, on which a special rule of mediation 
is established. GLH, 04.12.2009, #2283-IIs [Amendment: GLH, № 5851-Is, 16.03.2012]; Disputes under medical 
mediation are defined by paragraph “e” of Article 2 of № 80 statement of the Georgian government about taking 
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Resolution of disputes by means of mediation is justified, if it is arranged to satisfy the best interests 
of the parties by this way and the process is not wasting financial and time resources against a client’s 
interests. Accomplishment of this objective greatly depends on the participation of advocates. Persons, who 
are carefully preparing for mediation, are getting better results than those who don’t do it.5 Considering this 
it is surprising why people are starting negotiations without the proper preparation.6 At this stage actions 
done by the advocate properly determines not only fulfillment of a concrete client’s interests, but also the 
establishment of the confidence of the society to mediation, the development of the mediation institute.  

“A Georgian legislator has been confided only with episodic regulation so far”7 and a discussion 
connected with the regulation of mediation in Georgia is starting only now”8. Accordingly at the prepa-
ratory stage of civil legal disputes an issue of advocates’ role is left unanswerable, it is a legislation defi-
ciency. It increases the importance of the issue for the purpose of revealing further changes which should 
be done in Georgian legislation”. 

The objective of the work is studying the issues connected with representative authority of advocates 
at the preparation stage of mediation of civil legal disputes in Georgian law, establishment of obligations 
and requirements to advocates, recommendations will be worked up for the improvement of legislation.  

The objective will be reached by using analytical, historic and comparative legal methods and 
regulations important in relation to the mentioned issue will be analyzed. 

After introduction in Chapter two the advisability of advocate’s participation in the mediation pro-
cess is estimated; in Chapter three an issue of initiation of mediation, as an alternative form of dispute reso-
lution by an advocate, is discussed; Chapter four defines advocate’s own action strategy and tactics worked 
up as a result of studying the client’s best interests by the advocate; Chapter five concerns the preparation 
of the case by an advocate; in Chapter six client’s preparation for the process is discussed; In conclusion 
are represented recommendations received as a result of research.  

 
2. Estimation of Advisability of Involvement of an Advocate in the Mediation Process 

According to statistics most of civil legal disputes are resolved by mediation.9 In standard cases of me-
diation the course of the process is meant only with participation of parties, though involvement of advocates in 
the mediation process is foreseen by the Uniform Mediation Act.10 Particularly according to Article 10 of the 
mentioned act “an advocate or other individual person, to whom is granted authority, is appointed by the party, 
can participate in the mediation process together with the party”11. The act gives the parties free choice. The 
involvement of the representative in the process is not demanded, though it is possible.  

In some countries the joint attendance of an advocate and a client at the mediation process is thought 
to be a norm. In such a case negotiations are basically done by the advocate (for example, in mediation con-
nected with the issue of divorce). Settlement of this issue is considered to be a result of the influence of the 

                                                                                                                                                         
measures of medical mediation. GLH, 29.02.2012; organic law of Georgia of labor code 481 envisages handling of 
collective dispute by mediation, GLH, #4113-rs, 17.12.2010, [Amendment: GLH, № № 729-IIs, 12.06.2013]; tax 
mediation is defined by № 2742, Article 121, 02.06.2011, [Amendment: GLH, № 21623, 20.05.2013] order of the 
officer in charge of a legal entity of public law – Revenue Service – about structural units.  

5   Lewicki & Hiam, 2006, 41-70, cited: Craver C.B., Effective Legal Negotiation and Settlement, 6th ed., 2009, 46. 
6   Craver C.B., Effective Legal Negotiation and Settlement, 6th ed., 2009, 46. 
7   Tsertsvadze G., Perspectives of Legal Regulation of Mediation in Georgia, Ivane Javakhishvili Tbilisi State Uni-

versity, National Center of Alternative Resolution of Disputes, Tbilisi, 2013, 18, <http://ncadr.tsu.ge/admin/ up-
load/7706Edited-Final-Version-final.pdf>, [05.07.2013]. 

8   Ibid. 
9   Melnick J.D., Lost Opportunities in Mediation, Westlaw Journal Securities Litigation and Regulation, Vol. 19, 

Issue 4, 2013, 1, <http://www.jamsadr.com/files/Uploads/Documents/Articles/Melnick-Opportunities-Mediation-
2013-06-25.pdf>. 

10   This Act was Accepted in 2001. 
11   Uniform Mediation Act, Article 1, <http://www.mediate.com/articles/umafinalstyled.cfm>. 
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combination of local culture and alternative dispute resolution means.12 Though it is a fact that in the me-
diation process of civil-legal disputes of the XXI century are dominating the advocates, which “are 
averting” representation in other kinds of processes.13 

According to the opinion spread in juridical literature the representatives of the parties are advocates 

with special authority, which serve convincing lawful interests. Today in the theory of civil law is recognized 

the opinion that dealing is carried out in the representative’s personality, but the results in relation to the 

representee. The fact that the results of dealing concern the represented person is based on a will of acting 

persons and a law recognizing these persons’ will.14 

“The Civil Procedure Code of Georgia in the chapter of court mediation does not say anything about te 

parties’ representatives (advocates), though from the literal point of view the word “party” means as a par-

ticipator of a dispute directly, as well as the participator’s representative. Accordingly it is not necessary to 

emphasize the advocate’s participation in the mediation process as an individual legislative norm. So it can be 

said that advocates can freely participate in the mediation process~.15 

In Georgia questions connected with advocate activities are regulated by the “Law of Georgia on 

Advocates”. “An advocate has the right to represent and protect a client, his/her rights and freedoms in consti-

tutional, Supreme and general courts, arbitration and investigative bodies, with other physical and juridical 

persons”.16 Participation of an advocate directly in the mediation process is not foreseen by this norm either, 

though it is admitted the client’s representation “with other physical and juridical persons”, it is stated that an 

advocate has the right to be a representative in the mediation process.    

ABA Model Rules of Professional Conduct17 defines cases when an advocate must not represent a client 

and when the relation already exists to terminate it.18 Hence it can be stated that an advocate before being 

appointed as a representative in the case at the preparatory stage is obliged to investigate the reasonability of 

appointing him as a representative, whether there is a basis of waiving the representation. If the answer is 

positive there must be taken the roper measures. Not considering the mentioned demand will cause negative 

results for the client, as he/she will waste time and financial resources without any results.  

As it was already mentioned before stating the reasonability of the advocate’s representation it must be 

defined to what extent it is reasonable. What is implied in the concept of “reasonability”? For an answer to 

this question concrete factors must be taken into account, namely: those positive and negative results, 

which generally characterize the involvement of an advocate in the mediation process; circumstances of 

each concrete case, specifics; personal and job description of the advocate, which is thought to be a rep-

resentative.  

The mentioned factors must be inevitably taken into account, because as a rule, the action of the 
parties’ representatives substantially defines the results of the process.  

 

                                                 
12   Coltri L.S., Alternative Dispute Resolution a Conflict Diagnosis Approach, 2nd ed., University of Maryland, Uni-

versity College, 2010, 78. 
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We’re Not in Kansas Any More, American Journal of Mediation, Vol. 2, 2008, 75.  
14   Chanturia L., General Part of Civil Law, Guideline, Tbilisi, 2011, 422. 
15   Tsertsvadze G., Perspectives of Legal Regulation of Mediation in Georgia, Ivane Javakhishvili Tbilisi State Uni-

versity, National Center for Alternative Dispute Resolution, Tbilisi, 2013, 238, <http://ncadr.tsu.ge/admin/ up-
load/7706Edited-Final-Version-final.pdf>, [05.07.2013]. 

16   The Law of Georgia on Advocates, Article 4, Part I, № 976 20.06.2001. 
17   The ABA Model Rules of Professional Conduct Adopted in 1983. The Mentioned Act is Ethical Rules, which 
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2.1. Possible Positive Results of an Advocate’s Participation in the Mediation Process 

The main role of advocates in the mediation process is giving advice and provision of the parties 
(representees) with information connected with a question under review.19 Advocates can explain a client the 
point of the mediation process and positive sides of this process; can prepare a client for cooperative 
negotiations; an effective advocate can assist a client to find a reliable mediator, which will be able to deal 
with a subject of dispute.20 From the ethical point of view a mediator is prohibited to give legal advice during 
the mediation process.21 I.e. the involvement of advocates is necessary to explain the parties their legal status 
that will help them to comprehend their own interests.22 Besides representatives are obliged to give parties 
information about the course of the process.23 Considering this it is stated that for provision of information 
awareness about the legal protection of the client and the course of the process the involvement of the 
advocate is desirable.  

It should be remarked that one of the best results of the participation of advocates in the mediation process 
is that by the assistance of the advocate basing on the analysis of interests it is easy and simple to reach the best 
alternative of the agreement (hereinafter BATNA). A lawyer helps a client to clear up his/her subconscious 
interest, values, necessities and principles.24 

A lawyer can calm the excited and frightened client. In case of using evaluative mediation,25 a rep-
resentative will work harder with the client in order to regulate his/her unreasonable expectations.26 

Another positive result of the involvement of an advocate in the mediation process is that this 
circumstance is balancing inequality of the parties. “Neutrality~27 is maintained in the process.28 

According to the above mentioned considering the emphasized positive factors it is stated that for 
maximal profit for society from mediation the involvement of representatives in the process, though very 
carefully, is necessary.29 Persons, which don’t use the representation of advocate, presumably will not be 
prepared and will not be able to show own positions effectively.30 
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2.2. Possible Negative Results of an Advocate’s Participation in the  Mediation Process  

In the opinion of some people representation of an advocate in the mediation process is estimated 
negatively.31 Such attitude is caused by the following reasons:  

Sometimes advocates might abuse of participation in the mediation process and in case of dishonesty 
for getting a certain material profit might linger the dispute in time on purpose.32 Some lawyers because of 
self-interest or the standard ideology of lawyers might try to distract attention of the client onto the opposite 
method of dispute resolving.33 A lawyer might turn mediation into the opposite situation, which will trans-
fer the negotiation to competitive and acute conflict.34 Also advocates might have difficulty in adapting to a 
representative’s role in the mediation process.35 

One of the negative results of the advocate’s involvement in the mediation is that a client instead of 
envisaging the problem might become depended on the advocate, negotiation might be only conducted by 
the lawyer, not the party.36 Also an advocate might use mediation as a source of getting confidential 
information of the opposite party.37 

Because of the mentioned reasons in some cases some mediators are consciously trying to increase 
or exclude the participation of lawyers in the process. Such cases are especially frequent in mediation when 
disputes concern divorce, custody over child and family relations.38 

 

2.3. Estimation by an Advocate of Reasonableness of Dispute Resolution by Means of 
Mediation as the Necessity Considering Circumstances of All  Concrete Cases  

Generally in case of a conflict parties have three possible alternatives of dispute resolution: 1. envision of 
a dispute purposely, ignoring the existence of a conflict, 2. assaulting, which includes legal dispute, physical or 
verbal arguing and 3. conciliating reaction, which implies conducting negotiations, mediation.39 

So negotiations are not always the best choice. In some cases for satisfaction of the parties’ interests 
the best solution might be not conciliation, but the solution of the dispute by the third person (judge or 
arbiter).40  

In order to decide whether mediation is a proper means of dispute resolution in a concrete case it is 
necessary to take into account characteristics of each concrete situation.41  

The probability of success of mediation is increasing in the case of the following circumstances: bet-
ween the disputing parties there is already other case of cooperation; the dispute was not continuing long; 
there are external factors of conciliation “compulsion”, pressure; a dispute is of low or moderate acu-
teness;42 The parties have been aware of their own objectives;43 There is the possibility that by means of 
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mediation a client will get more valuable results than it will happen if a conflict continues; For the parties it 
is hard or impossible44 to conduct direct negotiations.45 Negotiations are reasonable when both parties want 
to get something from each other.46 It is also justified when: between the parties is a communication prob-
lem; there is observed the difference between their culture; other way of dispute solution on this case was 
unsuccessful.47 

It is important that dispute solution by mediation is not suitable for the client, whose interests can be 
satisfied only by applying to court.48 Mediation can’t be successful even in case of a dispute between 
unequal parties.49 

As it was mentioned before an advocate after having done consulting service with a client considering 
specifics and details of each concrete case must have the ability of solving this issue correctly.50 In the process of 
taking decision an advocate must be acting considering the best interest of the client51.  

 
2.4. The Necessity of Estimation of the Attitude of an Advocate to Mediation, as a 

Precondition of Appointing him as a Representative 

Most lawyers don’t understand mediation and don’t even want to. There are at least three reasons of it: 
ideology of lawyers in relation to the universe, economic factors and structure of contemporary law practice, 
lack of training in mediation sphere.52  

Statistically there is about 85% of chance that a dispute will be settled by mediation. Considering this 
an advocate must perceive this institute as a final instance of dispute resolution and must prepare a client 
accordingly.53  

Article 1.1 of ABA Model Rules of Professional Conduct states that an advocate must have appropriate 
”skills” in order to become a representative in the mediation process. There arises a question: What does the 
concept “skills” mean? The answer is the following: For an advocate to carry out properly his own authority 
of representative character in mediation, it is not enough the knowledge of law, practice and those skills, 
which are necessary for resolution of disputes by other means. It is not enough either dispute resolution to be 
meaningfully resolvable by mediation.  

An advocate is obliged to know specifics of mediation, to be aware of expected positive or negative 
results of using it, to have personal and professional characteristics, which are preconditions of representation 
in the mediation process; to have confidence to the mediation process.  

Except the generally stated requirements in case of representation in the mediation process advocates 
must be charged additional obligations, which is expressed by estimation of their personal attitude to 
mediation.  
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It should be noted that new generation of advocates have more knowledge about alternative dispute 
resolution.54 According to researches they are choosing this institute because they believe in it and are not 
doing it for the purpose of getting financial profit.55 Just such must be the advocate’s personal attitude to the 
mediation process in order to combine and perform a representative’s function properly in this process.  

 

3. Dispute Resolution by Means of Mediation Initiated by an Advocate 

Generally initiation of dispute resolution by mediation is possible by the following ways: 
6.  By the parties demand; 
7.  By the advocate’s (representative) initiation;  
8.  On the initiative of other persons, which have business relations with the parties; 
9.  By court recommendation 
10. As a result of the condition foreseen in the contract.56 

 

It might be possible that clients themselves have information about alternative means of dispute 
resolution, in some countries court intervenes in this issue.57 Though considering the theme of the present 
work at this stage a subject of interest is dispute resolution by means of mediation initiated by an advocate. 
When a client is using advocate service, the proper figure is just an advocate, which must help the client in 
choosing and estimating methods of dispute resolution. If other person takes this function, it will be consi-
dered as intervention in the client and advocate’s relations.58 It is certain that in conducting a legal con-
sultation advocates can offer the party several alternatives for dispute resolution.59 If an advocate admits 
that dispute by court rule in any case is a single choice, such attitude of the advocate will be estimated as 
carelessness, inattention.60  

Here should be mentioned that in relation to the advocate’s involvement in the mediation process there is 
so called Two-track Representation approach. It implies that advocates are able to perform the following actions 
in parallel regime: to represent a client in the dispute and at the same time to conduct negotiation in the client’s 
name. One advocate will combine one function, the other one – the second function.61 

It is important to establish a proper form of offer: in offering mediation for dispute resolution an 
advocate must emphasize that by this means the parties will be able to get what they want and need. On 
initiating it is not necessary to talk generally about the mediation institute.62 

 
3.1. Agreement with a Client on Dispute Resolution by Mediation 

The existence of a demand, according to which lawyers are obliged to advise a client to resolve a dispute 
resolution by mediation is a guarantee that in relation to alternative means of dispute resolution the awareness of 
population will be increased, the mediation institute will be used frequently. Despite that the existence of this 
obligation stated in relation to advocates is a subject of dispute and an approach to this issue is not uniform, this 
obligation is foreseen by Article 1.4 of ABA Model Rule of Professional Conduct.63  
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From this point of view the practice existed in the USA is important. Most American clients before 
starting a dispute gets consultation from an advocate. Lawyers can assist them in making a choice between 
a negotiation and a dispute. Most states are obliging advocates to provide a client with information about 
alternative ways of dispute resolution.64 One of them is Minnesota.65 In the state of Georgia there is a 
demand, according to which each member of the advocates association must have education connected with 
an issue of the alternative dispute resolution.66 Generally a number of legislators obliging advocates to offer 
using alternative means of dispute resolution are growing.67 

It is natural that offering the dispute resolution by mediation is not done without preconditions. 
There are several factors to be taken into account by an advocate on initiating the usage of mediation. 
These are: a conciliation desire from the client; the nature of relation between the parties; time factor; the 
parties’ positions;68 

Besides on initiating offer an advocate might have a professional obligation to inform a client about 
positive and negative sides of mediation or any other process of dispute resolution.69 The best approach is 
to start with positive sides.70 It will be a guarantee that a client at least will be attentively to the offer and 
see that the process is directed to satisfy his/her interests.  

After informing about positive sides it is desirable to explain the process of mediation.71 It should be 
also foreseen that offering dispute resolution is never late, even in the period of the court dispute process or 
the day before the process.72 

 
 3.2. Agreement with an Opponent about Dispute Resolution by Mediation 

In many cases an attempt of one of the parties to negotiate might be finished with no result, if the 
other party is not interested in it, cannot see any point in the negotiations.73 The success of the mediation 
process depends on the will of both parties.74  

Regardless of this, as a rule, advocates don’t wish to offer the opponent’s advocate to resolve a 
dispute by mediation. There is a question: if the party has a strong position, why does it want to avoid court 
proceeding?75 Really offering the opponent party dispute resolution by mediation does not mean revealing 
of weakness. This action was perceived in such a way 10 years ago, but now it is not so.76 I.e. advocates 
must recognize that dispute resolution by mediation does not mean the confirmation of own position 
weakness. Recognition of this will become the precondition of the above mentioned problem.  
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In order to reach the agreement of the party to start negotiation process are the following ways: to 
state the necessity of it; to define results without conducting negotiations; it is also important to promise 
support to the party.77 First of all an advocate must try to understand real needs and interests of the op-
ponent. Understanding its position does not mean agreement on it, though it will facilitate to review own 
position.78 Knowledge of this information will facilitate offering such proposals, which will be profitable 
for both parties.79 Accordingly it is stated it is necessary by all means to clear up the interest of the opposite 
party: On the basis of the mentioned information the advocate will be able to initiate dispute resolution by 
mediation in the form admissible to him.  

All the above mentioned facts must be foreseen at the preparatory stage of mediation on offering the 
odispute resolution by mediation to the opponent party.  

 
4. Define by an Advocate the Strategy/Tactics of Own actions in Accordance with a Client’s 

Motive and Best Interests 

If in resolving a dispute by mediation an advocate acts using the approach received in the case of 
using other means of dispute resolution, the process will have no result.  

“When “mediation is a relevant way, general approaches are not acceptable. The problem is that in the 
opinion of lawyers such approaches are right in any cases, where they are participating as lawyers”.80 Juridical 
practice is saturated with competitiveness elements, starting with finding and maintaining clients and ending 
with competitiveness process itself. Students begin to study it from the very start in a law school.81 

Those actions, which an advocate is carrying out in resolving a dispute, are not admissible in 
searching for optimal ways of conflicts resolution. It does not mean that not all the ways used in resolving 
disputes are necessary, though many of them might be necessary.82 In the opinion of many practical 
lawyers should learn different strategies and tactics for using in the mediation process, though it is still a 
problematic issue. Many practical lawyers will not have any interest to learn new and innovative 
approaches of the advocate practice, before they have enough motivation, the sense that such a demand 
exists and the profit increases. Moreover most advocates are often against all kinds of changes.83 A 

It should be also noted here that the Advocates Professional Ethics Code of Georgia states the 
priority principle of client’s interests, namely it is stated that: “An advocate must always act based on 
client’s interests and putting them before personal and other persons’ interests, though in order to protect 
the client’s interests the advocate’s actions must correspond to legislation and the Professional Ethics 
Code.’’84 It allows us to conclude that advocates are obliged to define their own strategy according to the 
best interests of a client. Accordingly it is stated that it is necessary for an advocate to define his/her own 
strategy/tactics and on defining it must foresee the client’s real interest of commencing a dispute and the 
objective he/she is trying to reach.  
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When defining the best interests of the client it should be foreseen that the difference between a 
person’s positions and interests is decisive.85 Just the client’s interest86 must be a defining factor of the 
advocate’s actions.  

For provision of this one of the ways will be working up the united specialized ethic code for those 
who are clients in mediation. It might be possible that the addition of comments to the existed laws might 
be thought to be an alternative.87 

On talking about interests it should be also noted that later in the course of the process a mediator 
will be trying to define them too.88 By this way the mediator will be able to increase a number of possible 
alternatives of conciliation.89 At the preparatory stage the full elucidation of this issue by the advocate will 
simplify for the client to answer the mediator’s relevant questions.  

 

4.1. Questioning of a Client about the Real Motivation of the Commencement of a 
Dispute and Interests  

Before solving a problem it is necessary the point of it,90 though practice shows that in many cases 
advocates do not take into account clients’ real interests.91 Clients often do not show their intentions, when 
being questioned about it.92 It is happening regardless of the fact that really just these interests show in 
which direction it is necessary to conduct work.93 

An advocate is requested to be a good listener.94 He must ask a client what is important for him/her 
and why. This question allows defining different versions of conciliation.95 As a rule, the parties’ “posi-
tions” are mutually exclusive, incompatible, while “interests” are compatible and in some cases identical 
too.96 This is necessary in order to prepare a mediation plan.97 

Though clearing up the client’s interests might be more difficult than a client or an advocate can 
imagine himself/herself. A concept of “interest” is defined and it is considered to be “what gives people 
motivation”, “what conditioned solution of the issue in this way”, whereas “position” is a result of a per-
son’s decision.98 In other words a position is a result but an interest – motivator, which defines formation of 
position in a certain form.99 In many cases it is impossible to reach the position, while it is possible to 
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satisfy interests.100 There are two types of interests: essential, substantial interests and procedural interests. 
Often the difference between them is hard to perceive, because there might be coincidence of them. The 
reason of this coincidence is that by conducting the relevant process the client’s basic interests are satis-
fied.101 One of the examples of procedural interest is the opportunity for a client to control the dispute result 
himself/herself, establish a precedent or avoid the influence of the used one.102  

So to find optimal ways of conciliation it is necessary to search for the information about the client’s 
objectives, motivation, necessities and not only about the loss experienced by them and the lawful rights.103 
Knowledge of only facts is not enough, in spite of their conformity with reality.  

In relation to this issue among the interests of the party might be merely a demand to be listened to 
him and to get a fair treatment.104 An advocate must be ready to accept such interests, which are strange or 
queer to him. Strange interests might be peculiarly characteristic for foreign culture. Accordingly when a 
client belongs to different culture, an advocate should ask him this issue more attentively.105 An advocate 
must avoid dictating the client his own will.  

Most of representatives formally or informally divide clients’ interests into three categories: com-
pulsory, important and desirable. “Compulsory” interest includes strivings, which a client will get, if the 
agreement is made successfully. “Important” interest is what a client wants, though which can be refused, if 
the “compulsory” aims are reached. “Desirable” includes such aims, which a client wants to get, though 
would concede it instead of the more important condition.106  

It must be emphasized that on defining a client’s interest an advocate must carry the following ac-
tions: to make sure that the existence of the worked up objectives are justified and strengthened by argu-
ments; it is desirable to imagine what kind of results their real implementation would give. Besides ac-
cording to psychologists and marketing specialists it is desirable to establish interests, objectives in written 
form.107 It will favor to realize them in practice.  

After the analysis of the above mentioned an advocate must ask the client what might be the op-
ponent’s interest in his/her opinion.108 I.e. it is important to define action strategy/tactics, though in the first 
place it is desirable to define interests, necessities and motivation.109 If it is possible there should be defined 
a list of common interests of both parties.110 So the aim of defining of both parties’ interests is to find such 
possible conditions, which would satisfy both of them.111 

In the course of this process an advocate must put detailed questions and use an attentive and active 
method of listening.112 Here must be emphasized that questioning of the client must be done not only once, 
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but after a certain period from the first questioning. In the course of time some new information might be 
emerged. The method of questioning should be the same as on the first interview.113 

  

4.2. Defining Advocate’s Action Strategy/Tactics 

After stating what defines actions of each party in the conflict, an advocate can begin work on 
finding of problems settling ways and satisfying interests of each party.114 The precondition is negotiations. 
Any negotiation requires strategy, tactics.115 It is important to define the mentioned concepts:”strategy” is a 
plan or a process, by means of which parties are trying to implement their own objectives. Tactics is 
specific, short-time actions, by means of which the strategy is carried out.116 The simultaneous involvement 
of parties and advocates in mediation might become a reason of strain. Mediators felt fretted, if an advocate 
behaves as he does in court, does not allow the client to talk.117 In order to avoid such or analogous ne-
gative results an advocate’s strategy must be the following: he must prepare a client and must get him-
self/herself prepared for working with a mediator. He must restrain himself from using traditional ap-
proaches on being represented in mediation.  

Generally there are two styles of negotiations: firm and soft. Most people can’t see other choices 
except these two ones,118 though if a person does not like these two extreme approaches, rules can be chan-
ged.119 He can choose a moderate, neutral style, which is best for satisfying the client’s interests.  

On defining strategy, an advocate must foresee the following recommendations:  
1. Persons and problems must be distinguished from each other;  
2. Attention must be focused on interests of parties and not on their positions.  
3. The solution of the issue must be found such, which will be useful for both parties.  
4. On settling the issue objective criteria must be used.120 
When the priority of the party is the attainment of own objectives competitive strategy might be 

used, but when it is desirable to get common advantage, cooperative strategy must be used.121 An advocate 
must also foresee to use ultimatum only when one or both parties want to finish negotiations.122 

It must be foreseen that the action strategy/tactics must be in conformity with a mediator type.123 He 
must think over how a client and an advocate will distribute introductory speech on simultaneous partici-
pating in the process, in general terms.124  

I.e. on the basis of the developed analysis it is stated that an advocate after having defined the 
client’s interests must work out strategy. The circumstances to be foreseen in working out the strategy have 
been established above.  
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5. Preparing of the Case for Mediation by an Advocate 

The secret of the successful negotiation is simple: making preparation. The more difficult is con-
ducting the negotiation, the more intensive must be this process. In practice if people spent more time on 
this process, than directly at the meetings, negotiations would be much more effective.125 According to 
Article 1.1 of the ABA Model Rules of Professional Conduct the necessary condition for the representation 
is “foundation and preparation”. This requirement becomes important at the preparatory stage and factually 
it is a main demand. On completing this stage an advocate must have lots of actions carried out. These must 
be performed with relevant foundation. Foundation and preparation imply different kinds of factors and just 
on realizing them these two most significant standards must be foreseen.  

The importance of preparation is confirmed by the following fact: in 2006 by ABA was conducted 
research of those civil legal processes of disputes, where parties were using representation. The participants 
identified four main factors defining mediation rate. It was stated that from these four main factors126 
defining the success of mediation is the preparation rate of mediators, parties and advocates.127 It means 
that if the preparation rate is high, the negotiation will be successful, but without preparation it will be 
presumably unsuccessful.128 This condition is very significant for the preparatory stage of mediation. 

Besides for preparing the case for the mediation process an advocate must prepare a written plan.129 
It is necessary despite this action being practical or not.130 

 
5.1. Study of Factual Circumstances and Legal Estimation 

According to Article 1.1 of the ABA Model Rules of Professional Conduct an advocate must provide 
a client with the competent representation. One of the components of competent representation is 
“knowledge of Law”.131 At the preparatory stage of mediation an advocate has to estimate his knowledge in 
relation of this issue. If he is not aware of this issue, he must decline responsibility. Knowledge is 
significant, as at the preparatory stage of mediation an advocate is preparing the case for the process. It 
envisages such action as: studying of factual circumstances of the case and their legal estimation. If an 
advocate does not study circumstances of the case and fails to perform legal estimation of them, it will be 
considered as gross violation of the advocate’s obligations.  

According to this act: “An advocate must inform a client whether he has practice in a concrete sphere 
of Law”.132 This condition is setting an analogous requirement – an advocate must have proper practice in 
order to provide successful mediation. Practice is directly connected with knowledge. As it was said 
mediation is a new institute for Georgia and very few advocates have the representation experience. In ad-
dition a client must have the right to have a qualified advocate, which is aware of the essence of mediation 
and will be able to prepare the case perfectly.  
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The discussion of the above mentioned norms in relation to the preparatory process of mediation is 
becoming more important by the fact that as the essence of mediation does not envisage profit-loss in the 
theory, many think that legislation does not play any role in this process or plays a very little role.133 This is 
a solid argument confirming the advocate’s obligation to have adequate knowledge and experience for 
representation in the mediation process.  

An advocate must study current legislation. His/her objective must be to find maximal defensive 
mechanisms.134 Having been completely aware of the case he/she must inform a client about the positive 
and negative sides of the case.135  

So it is finally stated that at the preparatory stage the parties must develop legal theories, which pro-
vide strengthening their own positions. They must foresee those arguments, on which the opposite party 
will be presumably based.136 The foresight of the opponent’s arguments is a precondition for facilitation of 
their abrogation.  

  
5.2. Finding Evidences for the Mediation Process 

 
One of the actions to be done by an advocate at the preparatory stage is investigate factual issues in 

order to define strong and weak sides of the client’s position.137 In many cases a person’s claim might be 
based on his belief or doubts.138 If mediation is conducted before court proceeding or some other 
examination, an advocate must examine all important documents connected with the case and investigate 
important witnesses.139 It should be foreseen that evidences, schemes and witnesses might be useful for 
mediation, though only if they make legitimate a subject of the dispute or position of the party. Evidences, 
which confirm only wrongness of one party, must not be used.140 From this point of view it is necessary to 
accentuate a time factor: it is desirable for the party to find all necessary documents and transfer them to 
other participants of the process (to a mediator and the opponent’s advocate) 30 days before starting the 
mediation process.141  

According to the ABA Model Rules of Professional Conduct an advocate must not perform cons-
ciously the following actions: 1. to produce wrong facts or laws; 2.to submit evidence which by his pre-
liminary information is not right. Even if submission of the wrong evidence is a client’s or a witness’ idea 
the advocate must take adequate legal measures.142 This condition is very actual at the preparatory stage of 
mediation, because as it was already mentioned at this stage an advocate is making complete preparation of 
the case. It includes finding evidences which he will use in the mediation process or in case when court 
proceeding becomes inevitable. Accordingly it is just the stage when an advocate must foresee the above 
mentioned condition.  

                                                 
133  Kovach K.K., Mediation in a Nut Shell, 2nd ed., Thomson West, Printed in the United States of America, 2010, 179. 
134  Silverman P.R., The Clients Guide to Mediation and Arbitration, The Strategy for Winning, ABA Publishing, 

Chicago, Illinois, 2008, 47. 
135  Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2nd ed., 

Printed in the United States of America, 2010, 313. 
136  Craver C.B., Effective Legal Negotiation and Settlement, 6th ed., 2009, 50. 
137  Silverman P.R., The Clients Guide to Mediation and Arbitration, The Strategy for Winning, ABA Publishing, Chi-

cago, Illinois, 2008, 45. 
138  Walsh M. C., Whether and When to Mediate Employment Disputes, 2013, 1, <http://www. insidecounsel.com/ 

2013/05/27/labor-whether-and-when-to-mediate-employment-dispu>. 
139  Silverman P.R., The Clients Guide to Mediation and Arbitration, The Strategy for Winning, ABA Publishing, Chi-

cago, Illinois, 2008, 45. 
140  Murray O.R.,The Mediation Handbook: Effective Strategies for Litigators, Revised ed., Bradford Publishing com-

pany, Colorado, 2010, 59. 
141  Epstein J., Data Dumping and Other Problems in Mediation, Colorado Trial Lawyers Association, 2013, 1, 

<http://www.crs-adr.com/articles/Data_Dumping.pdf>. 
142  ABA Model Rules of Professional Conduct, Article 3.3. 



 167

Here it is important to note tendencies observed in practice: a lawyer might know that submission of 
concrete evidence would weaken the opponent’s position, though instead of using it in the mediation 
process he/she is keeping it for court proceeding.143 

 

5.3.Choosing a Mediator and Working out a Method for Communication with Him  

Most advocates (representatives) are not often able to get from the mediation process the maximum, 
which a mediator can offer and for which a client pays.144 For fruitful mediation it is necessary to choose a 
proper mediator. The success or failure of the mediation process often depends just on this factor.145 It is 
often hard for representatives to notice and overcome certain invisible barriers. A qualified mediator can 
achieve this,146 though not everybody is able to deal with the case, where relations are strained.147 Accor-
dingly there is a rule according to which a voluntary mediation will not be made without the agreement of a 
client and an advocate, about a concrete person being a mediator.148 A  

What creates a good mediator? Answers to this question might be as many, as a number of media-
tors.149 And still there are certain criteria. It should be taken into account that in each concrete case it must 
be decided what kind of mediator the parties want to choose, “evaluative” or “facilitative”, whether he will 
have strict or mild approach.150 It is also indisputable that an advocate must find information about the 
mediator’s knowledge and qualification, is he an expert or not in the issue under review, whether he will 
observe such an important principle, as confidentiality and others.151 

An advocate can use the participation in the process of a professional mediator for the good. For 
example, it can be done in the following cases: if an advocate wants to discuss some issue but at the same 
time does not want to raise it himself. If discussion of a concrete issue caused a negative reaction of a 
client, it would be possible to ask the mediator to cease this discussion.152  

A mediator must have certain skills to conduct the mediation process. The knowledge of facts of a 
concrete case is of minor importance.153 By saturating them it is stated that when choosing a mediator there 
should be paid attention to the following circumstances: 1.His trainings and qualification, including certi-
fication; 2. work experience on specific issues; 3. a mediation style, which he uses; 4. amount of payment, 
which he demands; 5. his availability; 6. culture, proficient in language.154 For the positive results of medi-
ation is if a mediator can comprehend the dispute “nature”.155 

On choosing a mediator it should be taken into account to what extent are his following skills deve-
loped: skills of analyzing situations and alternatives; skill of persuading of people, active listening skill; 
skill of collecting information basing on asking open questions; skill of effective support; the ability of 
rising issues without haughty tone; the ability of defining different versions of conciliation; to have ability 
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of working out several strategies and tactics simultaneously.156 It should be noted that an effective 
communication skill is a precondition of carrying out mediator’s functions successfully. By using it a me-
diator will be able to comprehend the essence of the dispute and at the same time to support exchange the 
information between the parties.157 He/she must have the ability to distinguish positions and interests of the 
parties from each other.158 Experienced mediators have passed several preparatory courses in negotiations 
strategy.159 

He/she is desirable to be respected by own colleagues and to be having experience in mediation as 
well as in conducting the other process of conflict resolution.160  

Lately there has been emerged the tendency of choosing of mediators by provider companies. For 
example, in South California two main national providers are functioning. They are: AAA and JAMS, also 
three well known regional providers: ADR Services, ARC and Judicate West.161 

In relation to the issue of mediators’ certification it should be mentioned that NMI together with Det 
Norske Veritas Institute worked out a certification system of mediators. The certification conditions are: 
passing a relevant training course; to take an exam for knowledge estimation; receiving desirable results in 
the exam; to conduct a certain number of mediation processes every year; to get continuous professional 
education; activity in discussion with peers;162 

Finally it is important to note that according to a popular approach spread among advocates the right 
of choosing a mediator is conceded to the opponent party.163 It should be foreseen that if the opponent party 
names a mediator, a client and an advocate must accept this offer, if basing on other factors it is not 
necessary to take the other resolution.164 I. e. if a candidate offered by the opponent, is not incompetent, 
unqualified and impartial, the party must agree on this choice.165 The analogous action will favor the 
accomplishment of mediation objectives and will be corresponding to the main principles of the process.  

It must be noted that the information, which will be important for choosing a mediator, can be found 
by means of asking direct questions to the mediator, as well as by questioning of those parties and advo-
cates, which have used service of this concrete mediator before.166 

 

5.4. Defining a Circle of Persons Participating in Mediation 

A number of processes, which are finished with failure only because at the process are not repre-
sented appropriate persons, is very strange.167 It is because for the party, which has not directly attended the 
mediation process, it is very simple to decline the offer.  

A concept “participant” includes parties, as well as any person, whose presence is necessary for advi-
ce, for any kind of contribution or even for psychological support.168  
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Sometimes choosing of participants is more significant than choosing of a mediator.169 I.e. reaching 
an agreement greatly depends whether there are corresponding persons in the negotiation room.170  

To define who must not participate in the process is of no less importance than to define those who 
must participate.171 It must be taken into account that the more people are involved in the negotiation, the 
more serious hindering factors will be.172 For defending confidentiality173 it is desirable only participation 
of parties.174 

And yet what kind of criteria should be foreseen in defining participants of the mediation process 
except the parties and their advocates. The crucial factor will be who can contribute in solving a conflict. It 
is a strategic and a practical question too.175 It is possible that a client needs the attendance of some persons 
at the process, who can give advice. These persons might have some kind of information, can give psy-
chological support or have a resource for reaching agreement.176 

 

5.5. Defining of Agreement Conditions 

At the preparatory stage of mediation it is inevitable to define agreement conditions. First the best 
alternative to a negotiated agreement (hereinafter BATNA) will be defined. After that other alternatives of 
the agreement will be developed. In defining them an advocate must take into consideration the expenses, 
which follow the failure of the mediation process and solution of a dispute by arbitration or court.177 

 

5.5.1. The Best Alternative to a Negotiated Agreement (BATNA) 

QBATNA is a concept created by Roger Fisher and William Ury and is an abbreviation of the 

following phrase: “the Best Alternative to a Negotiated Agreement”.178 For understanding BATNA it is ne-
cessary to estimate the effectiveness of the event. Defining it on its own is a precondition of effectiveness 

of the negotiations.179 

Defining BATNA means to know what will happen in case of failure of the negotiation. Working out 
of it requires carrying out three main actions: 1. to define those actions, which will be carried out, if the 
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agreement is not reached; 2. refinement of ideas and transforming them into practical alternative and 3. to 
select the alternative, which will be the most attractive alternative.180 

BATNA consists of two components: public and private components. An advocate is obliged to 
study a pubic component on the basis of legal assessment of the case, the collected factual information. As 
for personal component it can be stated by questioning of the client, because it is inevitable to raise such 
questions, as personal values and the profit gained as a result of the dispute.181 After summing up personal 
BATNA and public BATNA a client’s whole BATNA will be received.182 

In defining BATNA three factors must be foreseen: 1. What kind of action can a person perform to 
realize his own interests? 2. How can a person manage his interests being respected by his opponent? 3. By 
what way the assistance from the third person (mediator) may be reached?183 

Time factor is also important: defining of BATNA is necessary before starting a direct process of 
negotiation. People, who start negotiation without defining it, will be in bad situation.184 

Besides it must be thought of what kind of agreement will be acceptable for the opponent. The more 
information will be known about the above mentioned, the higher will be the preparation rate. If the 
opponent’s BATNA is opposite to the BATNA worked out by the client, it will be desirable to change their 
expectations.185 

 

5.5.2. Defining Other Alternatives of Conciliation 

 

In some cases people are defining possible alternatives of negotiation only when the best results 
cannot be reached. It is a classical example of mistake. Defining of other possible alternatives might be-
come a precondition of satisfaction of interests.186 I.e. at the preparatory stage after forming dispute re-
solution ways there must be started estimation and granting them priorities.187 In other words one of the 
issues to be solved at the preparatory stage of mediation is those acceptable alternatives, which are used 
when the best alternative of conciliation can’t be reached.188 

On talking of conciliation alternatives it is necessary to define the essence of such a concept, as: 
“zone of possible agreement (hereinafter – ZOPA). It implies areal, within the scope of which it will be 
possible to reach an agreement satisfying both parties. It is an agreement, which potentially will satisfy 
both parties.189  

Here should be defined such a concept, as “Bottom Line”. It is the minimum, which a client must get 
inevitably before he agrees to sign.190 It must be emphasized that this opportunity of conciliation must be 
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defined not at the preparatory stage of mediation but in critical situation, when there is impasse in ne-
gotiations.191 Moreover, Bottom line must not be defined before finishing the mediation process.192 In many 
cases a client might change his Bottom Line depending on new information.193 

 

6. Preparation of a Client for the Mediation Process by an Advocate 

Clients, who think that they are thoroughly prepared for the mediation process by an advocate, are 
content with service but those who think that are not prepared adequately, are not satisfied by the ad-
vocate.194 So at the preparatory stage of mediation one of the mediator’s function is preparation of a client 
for participation in the mediation process.195 

Generally there is an opinion, according to which:”In the course of the process advocates are do-
minating, when a client is poor, but strong, rich and confident clients are governing an advocate themsel-
ves”. Despite this opinion at the preparatory stage of mediation it is mandatory to develop similar approach 
to all clients and prepare them uniformly.196 

In spite of the fact that the preparation of a client by an advocate differs from the preparation for the 
court process, there is still some partial coincidence.197  

The issue concerning how a client is prepared is considerably defined by the approach of a mediator 
in relation to a client’s participation. If a mediator foresees the active involvement of a client in the process, 
an advocate will prepare the client so that he will be able to answer to expected questions from a mediator, 
opponent or from the opponent’s advocate. If a mediator is going to confine the client’s participation, the 
preparation of the client is still inevitable by taking into account how the advocate defines the client’s 
involvement.198 

 

6.1. Explanation of the Essence and Basic Principles of Mediation for a Client 

One of the issues to be explained by an advocate to a client is a format, what is the difference 
between mediation and ordinary negotiation.199  

During the preparatory period an advocate must not create wrong imaginations for a client. He must 
know that mediation is not really a new institute; it is a new direction of thinking,200 a process of taking 
decision, when parties are working jointly to take a satisfactory decision for both parties.201 The party must 
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be explained that mediation is some continuation of the negotiation.202 Accordingly they must be ready for 
listening to the other participators of the process.203  

A client must be explained positive results of mediation, which are mainly expressed by the fol-
lowing: 1. Parties’ control over the course of the process and taken decision; 2. More probability of main-
tenance of relations; 3. Attaining creative and adaptive decisions; 4. Comparatively fast resolution of a 
problem; 5. Less expenses; 6. Economy of court resources.204 So mediation is not an opposing process, it is 
necessary for parties to cooperate and find the way out.205 Participation in it is voluntary and any party can 
terminate the process at any time.206 Besides the parties must know that they are observing the mediator’s 
instructions.207 

An advocate must warn a client not to try “to win” the process.208 Such action would be in complete 
contradiction with the mediation principles. The goal of mediation is to facilitate communication between the 
parties, to favor mutual understanding; it must be oriented on interests and finding creative ways of settling of 
problems. One of the main circumstances the information about which must be possessed by a client is who is 
taking decision in the process.209 It is needed so that the parties will be able to reach agreement themselves.210 
A client must also know that in this process nobody is going to investigate factually who is right and who is 
not.211 The dispute process might be devastating to him but the agreement – fast and painless.212  

It is recognized that mediation substantively is a process providing issues, which are important for 
people: these are relations, establishment of fairness, emotions, mutual respect, involvement, settling of 
problems. People have opportunity to share their sorrows, to express their opinion, to talk about their needs; 
they can also touch themes interesting to them. They are not confined from this point of view.213 

This all must be explained to a client at the preparatory stage of mediation, otherwise because of the 
unawareness of the mediation essence and main principles unforeseen problems might be emerged in the 
course of the process. 

 
6.2. Informing a Client from Legal Point of View 

At a preparatory stage of mediation advocates play a significant role for awareness of parties and 
elucidation of legal issues in order to show just those issues, which are preferentially interesting for parties 
and don’t resist current legislative norms.214 This implies that an advocate must give a client the infor-
mation about what can be reached considering current legislative norms.215 
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So advocates must provide the parties with information and advice about legal aspects of dispute, 
though it does not mean that parties will use these pieces of advice in the mediation process by all 
means.216 It should be emphasized that an advocate is obliged to give the client the right consultation; his 
advice must be in conformity with reality, no matter how hard it will be to listen to.217 He must not give the 
client unreal expectations.218 No matter how hard a sincere talk might be about concrete issues, an advocate 
must deal with this obligation. In this way by revealing strong and weak sides of the party advocates will be 
able to satisfy the client’s needs.219 

 

6.3. Informing a Client on a Plan of the Mediation Process 

“The representatives are obliged to give parties the information about the mediation process”.220 It 
must be done by an advocate in advance at an earlier stage.221 So an advocate at the preparatory stage must 
work out a plan of representation. It is important because a plan defines which actions must be performed 
by a client and advocate in the course of the process.222 It must be foreseen that generally advocate’s 
explanations about conducting the process using different means of dispute resolution will be different.223 

The mediation process, as a rule, is conducted in the following order: 1. first of all people are expres-
sing own opinions and emotions, often loudly; 2. they are sharing and elucidating the information; 3. in ca-
se of relaxation of tension the talk is about a stage of dispute resolution. The parties are talking about what 
they want to change, are discussing conciliation opportunities, are deciding issues; 4. Finally they are 
signing the received agreement.224 

A client must know what will happen at the first meeting of mediation, must differentiate open and 
closed meetings, must know main techniques usable by mediators and the information connected with 
confidentiality principle. An advocate must warn a client to show patience and consciousness in the course 
of process. He must know that even in case a dispute is not settled completely, certain issues might be 
settled by mediation and at least a number of disputes will be decreased.225 

A client must be explained that a result of restraining from active involvement might be lost op-
portunities and this factor might have a negative influence on a final decision of the case.226 

These are just those procedural issues, which must be explained at the preparatory stage of me-
diation.  
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6.4. Explanation to a Client a Role of Mediation Participants in the Mediation  

At preparatory stages an advocate must not only explain a client scopes of own rights, but also give the 
information about a mediator and his role. It must be thought to be an integral part of the preparatory stage.  

 

6.4.1. A Role of Mediator 

An advocate must explain to a client the significance of choosing a mediator.227 It itself includes 
definition of a role of mediator.  

Mediator228 is a negotiator. He is a leading figure of the process and is often called “process ma-
nagers”.229 His role may be interpreted as a helper of disputing parties.230 A mediator helps parties in resol-
ving disputes, he does not establish rules, does not give a legal consultation.231 

A mediator contributes in deciding who will participate in mediation and how a plan of mediation 
will be formed.232 He is a facilitator, providing information awareness of the parties, opens a process, does 
everything needed for reaching an agreement, comes into contact with the parties, fixes meetings, prepares 
mediation meetings and defines adjournment time.233  

A mediator provides information awareness of participants on keeping the confidentiality rule.234 He 
opens the process with questioning a client about the point of the dispute, though clarification of this issue 
might be completed at the meetings at the preparatory stage of mediation.235 In order to conduct effective 
negotiation a mediator will study the history and essence of the problem.236 

A mediator’s role is facilitation of the circumstance. He cannot force the parties or have rough 
influence on the process. A mediator might think that he found a proper solution of the issue, though if he 
presses this solution on the parties, it will be gross violation of mediator’s ethics.237 A mediator will not 
have influence on the party’s decision either even if he wants to terminate the process.238 A mediator only 
states the issues, around which an agreement might be reached, which of them will be settled faster.239 He 
offers the parties agreements of argumentative, compromised character.240 

A mediator must be a kind of model for the parties. He states a tone of talking, how to talk and how 
to listen to each other.241 
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By summing up this issue it is stated that the definition of a role of mediator in the mediation process 
can be formulated in the following way: 1. he provides conducting processes in order to solve a problem, to 
make communication between the parties for solving the problem; 2.he favors mutual understanding of the 
parties; 3. he gives the parties pieces of advice about increasing the effectiveness of negotiations; 4. he is 
studying relevancy of the parties’ opinions and positions; 5. assists the parties in perceiving distinguished 
interests, trying to decrease hostility and poignancy and establish confidence; 6. assists the parties to pre-
pare a plan of dispute resolution.242 He must be able to express his opinion in short; must keep a distance 
with the parties;243 He must have a good developed patience ability – must be able to wait long. Of course a 
mediator’s role is not confined with possession of certain skills and means. His personality, humanity and 
life experience are parts of his role as well.244 

All the above mentioned information must be given to a client by the advocate at the preparatory 
stage of mediation.  

 

6.4.2. Definition of a Client’s Role 
 
In the mediation process the decision is taken by the parties, not by the mediator.245 The decision is 

based on their responsibilities; they will not receive advice from the mediator to reach a concrete agreement 
or not.246 Although traditionally the mediation process is led by a mediator, the agreement is controlled by 
the parties.247 Here should be noted that the decision taken by the parties themselves has more execution 
potential and is more stable.248 This is one of the positive sides of the mediation process and heightens itself 
the importance of the client’s involvement.  

With the exception of certain concrete cases, which might be directly a personality problem of a 
client just it must be in the epicenter of the process.249 He might have to have private meetings with the 
opponent.250 He must decide himself he wants or not to use this or that method of dispute resolution and 
afterwards to accept or not the conditions of the agreement, the acceptance of which became possible in the 
course of the process.251 

 

6.4.3. Definition of Advocate’s Role and Rights 

In relation to the preparatory stage of mediation it is important the condition of The ABA Model 
Rules of Professional Conduct, according to which “An advocate is obliged to give a client consultation 
about restriction of own behaviors when a client is expecting actions, which are not permitted by law and 
according to the rules of professional behavior”.252 The existence of this demand is justified because of the 
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following reasons: often it is possible that a client might have the wrong opinion on the advocate’s opinion 
or competence. Accordingly at the further stages of mediation in order to avoid misunderstanding it is 
inevitable to clarify this issue at the preparatory stage of mediation.  

In practice, as a rule, the talk is about “advocacy” in the mediation process, though mediation itself 
mainly includes negotiation.253 In fact an advocate’s role in the mediation process is to assist with ne-
gotiation, defend a client’s position and provision of the final agreement between the parties to be reflected 
on the result. In order to reach this, it is inevitable to find out a client’s objectives and guess the opponent’s 
objectives and to state the main difference between them.254 For the representation in mediation an ad-
vocate needs essentially distinguished skills, which is especially reflected in cooperation and constructive 
talk with the other party.255 The advocate’s sensitiveness obligation in case of representation in the me-
diation process is defined differently from the obligation in the court room.256 A client must know that an 
advocate instead of a standard role will play a cooperative, problem solving role.257 It is indisputable that 
the advocate’s role in case of representation in the mediation process is different. Instead of “winning” an 
advocate helps the client to solve the problem and in order to reach it, is clarifying his interests, showing 
weak sides of the case, searching ways of solving problems.  

An advocate must explain to the client that in spite of the fact that the main role of a lawyer is a 
judicial estimation of the issue, this factor does not diminish taking part in nonjudicial aspects of con-
flict.258 Finally the main role of an advocate – getting the best possible result is unchanged, though an 
action plan is different.259 

 
6.5. reparing a Client to Answer Unexpected Questions 

One of the actual procedural issues connected with mediation is to decide whether a client has to talk 
during the process of mediation or not. The form how this issue will be decided is greatly depended on each 
client’s capability. Some mediators don’t want to listen to a client, especially when the latter does not talk 
concisely and convincingly.260  

In any case a mediator can talk with the parties separately so that to define their real interests,261 put 
open questions to the party in order to get information about hidden emotions.262 Accordingly an advocate 
must discuss with a client presumable questions, which might be given to the client by a mediator or other 
participants of the process.  

It enables the client to prepare relevant productive answers.263 An advocate must assist the client to 
express his own interests verbally.264  
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Presumable questions, to which a client will have to answer, are the following: What happened? 
What kind of documents does he have to prove own position? Which witness will confirm his position? 
What are his objectives and interest? What is the opponent party’s interest? What expectation has he from 
the mediation process? Has he any opinions connected with the resolution of the dispute? What results will 
be reached in case of applying to court? How long will it take court proceeding to prepare case? How much 
are approximately court expenses? What kind of actions will he perform, if the agreement can’t be 
reached?265 What barriers hampered him to conduct direct negotiation?266 

An advocate must advise a client to answer the opponent party’s questions honestly, carefully and 
correctly. He must also know which questions he must not answer. Some advocates uses mediation as a 
source of finding information. Accordingly it is not necessary to give the opponent information about all 
the details.267 

 
6.6. Information Awareness of a Client About the Necessity of Fixing the Agreed Position 

from Him and an Advocate and Inadmissibility of Expressing Mutual Exclusive Expressions 

An advocate and a client must distribute responsibility among each other at the preparatory stage of 
mediation.268 A concrete resolution of the issue often causes disagreement between the advocate and the 
client.269 Accordingly there are cases when their interests don’t coincide.270 In such cases an advocate 
considering professional ethics must make concession to the client. It must be solved in this way in spite of 
the client’s decision is against the advocate’s interests or not.271 

 
7. Conclusion 

Considering all the above mentioned it is stated that legislative regulation of issues connected with 
mediation is inevitable. Accordingly the conclusion received as a result of research will be following:  

 Regulation of the mediation process must be done at a legislative level, including the definition of 
the process. It s a period, which starts with an agreement between parties and representatives on adjudica-
tion by means of mediation. The preparatory stage must be considered as an integral part of the mediation 
process. As a result advocates’ obligations at the preparatory stage of mediation would be more reckoned 
with from the addressees’ side.  

 At a legislative level must be defined that all the obligations, which are imposed on advocates are 
also spread during representation in the mediation process (regardless of this demand is stated by state law 
or internationally recognized). It must be defined concretely that these obligations will be imposed on them 
from the preparatory stage of the mediation process.  

 In addition to the obligations imposed on advocates when they are using other means of dispute 
resolution it is necessary to define those obligations, which will be imposed on advocates concretely in case 
of representation in the mediation process. 

 At the preparatory stage of mediation an advocate must estimate how much reasonable is using of 
this means of dispute resolution. In the process of taking decision he must foresee each detail of each con-
crete case. General approaches are not enough.  

                                                 
265  Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2nd ed., 

Printed in the United States of America, 2010, 315-316. 
266  Golann D., Mediating Legal Disputes Effective strategies for Neutrals and Advocates, Printed in the United States 

of America, 2009, 266. 
267  Folberg G., Mediation The Roles of Advocate and Neutral, 2nd ed., Printed in the United States of America, 2011, 263. 
268  Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2nd ed., 

Printed in the United States of America, 2010, 241. 
269  Ware S.J., Principles of Alternative Dispute Resolution, 2nd ed., Printed in the United States of America, 2003,169. 
270  Glick T., Creative Mediation, North Charleston, 2012, 37. 
271  Ware S.J., Principles of Alternative Dispute Resolution, 2nd ed., Printed in the United States of America, 2003, 174. 
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 Relevant is an issue concerning which concrete advocate will combine with the role of a rep-
resentative in the mediation process. Advocate’s professionalism and the knowledge of Law cannot be con-
sidered to be a sufficient condition. For a person to be a representative in the mediation process it is man-
datory that his personal capacity, properties and skills must comply with requirements of standard. Mo-
reover a subject of estimation must be his attitude to mediation institute.  

  It is important to define a form of initiation of dispute resolution by means of mediation from the advo-
cate’s side. It should be foreseen not only how an offer will be made for a client, but for the opponent party too. 

 At the preparatory stage of mediation an advocate must arrange to define own action strategy/ tac-
tics. Concretely in which form the strategy will be formed completely depends on a client’s real interests 
and those preconditions, which caused the dispute. So before defining the strategy an advocate must study 
these factors in detail.  

 At the preparatory stage of mediation an advocate must completely prepare the case, which inclu-
des the necessity of performing concrete actions, including studying factual circumstances, legal estima-
tion; finding evidences for the process; choosing of a mediator; defining of a circle of persons participating 
in mediation.  

  Preparation of the case also implies defining agreement conditions. As it is stated on the basis of the 
conducted research there must be worked out several alternatives of conciliation and define priorities to them.  

 At the preparatory stage of mediation it is also important to prepare a client. It implies concrete 
actions: first of all the essence and basic principles of mediation must be explained to a client. It is a basic 
requirement. After this it is necessary to inform a client from a legal aspect and a plan of the process.  

 An advocate must explain to a client each participant’s role in the process in order not to become a 
base of a client’s astonishment or dissatisfaction their approaches, conduct style (which of course will be 
different from participation in other kinds of process). From this point of view especially actual is the de-
finition of an advocate’s role. Such decision is caused by the fact that in the mediation process an advo-
cate’s action tactics, strategy or attitude to the participants of the process are radically different from their 
traditional approaches, from those conducts, which are characteristic for their traditional ideology.  

 From the point of view of a client’s preparation one of the main obligations of an advocate is the 
preparation of a client for answering to presumable questions.  

 It is important that an advocate’s conduct on representation in the mediation process (as well as in 
other processes) must be conformable to the client’s best interests. Taking it into account it is stated that 
even in the case when in the opinion of the advocate a client’s action is not justified, or had an alternative 
of a better choice, he must recede his own position into the background.  

 In order to provide all these it is desirable for the parties and their advocates to compile exhaustive 
guides of mediation.272 

 Considering of all the above mentioned it is inevitable to make changes in Georgian legislation.  

                                                 
272  Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation Qua-

lity, American Journal of Mediation, Vol.2, 2008, 5. 
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lado javaxiSvili

 

arasrulwlovanTa ganridebisa da mediaciis programis 

mimoxilva 

Tanamedrove msoflioSi aRdgeniTi marTlmsajulebis koncefciis saWiroe-
basa da aqtualurobas dRiTidRe ufro da ufro meti qveyana xedavs. am sa-

kiTxSi arc saqarTveloa gamonaklisi. amis magaliTi 2010 wels danergili 
arasrulwlovanTa ganridebisa da mediaciis programaa, romlis Sedegebi-
Tac araerTi qveyana dainteresda. am naSromis farglebSi mkiTxveli gaec-
noba saqarTveloSi ganridebisa da mediaciis programis ganviTarebis isto-
rias, statiaSi ganxiluli iqneba programis principebi, misi samarTlebrivi 
regulirebis sakiTxebi da mocemuli iqneba detaluri statistika. aRniSnu-

li sakiTxebi gansakuTrebul aqtualobas iZens 2016 wlis 1 ianvars amoqme-
debuli arasrulwlovanTa marTlmsajulebis kodeqsis fonze. 
 
sakvanZo sityvebi: arasrulwlovanTa marTlmsajuleba, ganrideba, sisxlis 
samarTlis mediacia, mediacia dazaralebulsa da damnaSaves Soris, aRdge-
niTi marTlmsajuleba. 

 

1. Sesavali 

arasrulwlovanTa ganridebisa da mediaciis programa efuZneba saerTaSoriso 

gamocdilebasa da aRdgeniTi marTlmsajulebis1 principebs. programis amosavali 

wertilia arasrulwlovnis ganrideba formaluri marTlmsajulebis procesisagan da 

misTvis imgvari garemos Seqmna, romelic Tavidan agvacilebs arasrulwlovnis damna-

Saved Camoyalibebas. ganrideba aris arasrulwlovnis sisxlissamarTlebrivi pasuxis-

mgeblobisagan gaTavisuflebis meqanizmi, romlis umTavres mizani aris ganmeorebiTi 

danaSaulis Tavidan acileba da dazaralebulis CarTva samarTlianobis aRdgenis 

procesSi. profesionalebi, romlebic am programaze muSaoben, iRvwian ZiriTadi miz-

nisaken — sazogadoebas daubrundes srulyofili moqalaqe, romelic aRar Caidens da-

naSauls. swored amitom eniWeba programaSi udidesi mniSvneloba arasrulwlovnis 

reabilitaciasa da socialur reintegracias. 

 

2. programis ganviTarebis istoria 

saqarTveloSi Tanamedrove sisxlis samarTlis mediaciis istoria 2010 wlidan, 

arasrulwlovanTa ganridebisa da mediaciis programis amoqmedebidan, iwyeba. aras-

rulwlovanTa ganridebisa da mediaciis programa dReisaTvis saerTaSoriso gamoc-

                                                 
   Tsu-is iuridiuli fakultetis magistri. ganridebis/ganridebisa da mediaciis programis 

menejeri. saqarTvelos iusticiis saministros ssip – danaSaulis prevenciis centri. 
1   aRdgeniTi marTlmsajulebis (Restorative Justice) mizania darRveuli urTierTobebis aRdgena. 

es aris procesi, romelic mimarTulia danaSaulis Camdeni piris, dazaralebulis da sazo-
gadoebis saWiroebebis gamokveTasa da maTi dakmayofilebisaken. aRdgeniTi marTlmsaju-
lebis programebis ganxorcielebisas gansakuTrebuli yuradReba eqceva zians, rogorc 
moralurs, aseve materialurs, mxareebis CarTulobas procesSi da danaSaulis Camdeni pi-
ris mier qmedebis gaazrebas, mis mier valdebulebebis aRebas sakuTar Tavze (avtoris gan-
marteba, l.j.). 
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dilebasa da aRdgeniTi marTlmsajulebis ZiriTad principebs efuZneba. samarTlia-

nad unda aRiniSnos, rom sisxlis samarTlis mediacia Cvens qveyanaSi calke, rogorc 

programa, danergili araa. igi, rogorc ganridebis instrumenti da ZiriTadi progra-

mis Semadgeneli nawili, ise gamoiyeneba, Tumca, 2015 wels miRebuli da 2016 wlis 1 ian-

vars amoqmedebuli arasrulwlovanTa marTlmsajulebis kodeqsis 67-e muxlis me-4 

nawili ukve iZleva saSualebas, aRdgeniTi marTlmsajulebis RonisZiebebi da, Sesaba-

misad, mediaciac, mosamarTlis gadawyvetilebiT, ganaCeniT, sasjelTan erTad daeniS-

nos arasrulwlovans. 

saerTaSoriso standartebisa da midgomebis Tanaxmad, ganridebisa da mediaciis 

programis amosavali wertilia arasrulwlovnis ganrideba formaluri marTlmsaju-

lebis sistemidan da misTvis imgvari garemos Seqmna, romelic xels Seuwyobs aras-

rulwlovnis mier ganmeorebiTi danaSaulis Cadenis Tavidan acilebas. ganrideba aris 

arasrulwlovnis sisxlissamarTlebrivi pasuxismgeblobisagan gaTavisuflebis meqa-

nizmi, romlis umTavresi mizania ganmeorebiTi danaSaulis Tavidan acileba, aras-

rulwlovnis, rogorc srulyofili moqalaqis, sazogadoebaSi dabruneba da dazara-

lebulis samarTlianobis aRdgenis procesSi CarTva. swored amitom eniWeba prog-

ramaSi udidesi mniSvneloba arasrulwlovnis reabilitaciasa da socialur reinteg-

racias. swored amave mizans emsaxureba am programaSi mediaciis komponentic. ra Tqma 

unda, mediaciis erT-erTi umniSvnelovanesi mizani dazaralebulis saWiroebebisa da 

moTxovnilebebis dakmayofilebacaa. 

arasrulwlovanTa ganridebisa da mediaciis programa saqarTveloSi 2010 wels, 

sisxlis samarTlis saproceso kodeqsSi Sesuli cvlilebebis safuZvelze amoqmedda.2 

swored am cvlilebebis safuZvelze 2010 wlis 19 noembers pirvelad moewera xeli gan-

ridebisa da mediaciis xelSekrulebas. am dros programa mxolod saqarTvelos 4 qa-

laqSi moqmedebda.3 „ganridebisa da mediaciis programis mizania, is arasrulwlovani, 

romelmac pirvelad Caidina naklebad mZime danaSauli, bodiSi mouxada dazarale-

buls, mzad aris aanazRauros miyenebuli zarali, gaTavisufldes sisxlissamarTleb-

rivi pasuxismgeblobisagan. axali programa, erTi mxriv, ganaridebs arasrulwlovans 

sisxlis samarTlis sistemisa da nasamarTlobisagan, meore mxriv, xels uwyobs samar-

Tlianobis aRdgenas, recidivis Tavidan acilebas da mozardis kanonmorCil pirovne-

bad Camoyalibebas“.4  2010 wlis Semdeg programa gafarTovda, 2013 wlis agvistos Tve-

Si dasrulda sapilote reJimi, xolo 2014 wlis noemberSi, misi amoqmedebidan 4 wlis 

Semdeg, daiwyo ganridebisa da mediaciis programis reforma. gaanalizda sapilote 

periodSi arsebuli mdgomareoba, moxda Secdomebisa da xarvezebis identificireba, 

Sesworda bevri ram da, rac yvelaze mTavaria, programa axal etapze gadavida.5  

2014 wels gatarebuli reformis farglebSi araerTi mniSvnelovani cvlileba 

ganxorcielda. upirveles yovlisa, unda aRiniSnos iusticiis ministris 2010 

wlis 216-e brZanebis 1-li muxlis „a“ punqtSi arsebuli miTiTeba, romlis Tanaxmadac, 

programa vrceldeboda mxolod naklebad mZime danaSaulebsa da iseT danaSaulze, 

romelic „jgufurobis“ (rogorc damamZimebeli garemoebis) gamo xvdeboda mZime da-

naSaulTa kategoriaSi. 2014 wels, brZanebaSi Sesuli cvlilebebis Tanaxmad ki, prog-

                                                 
2   saqarTvelos kanoni saqarTvelos sisxlis samarTlis saproceso kodeqsSi damatebebisa da 

cvlilebebis Setanis Sesaxeb, 3616, saqarTvelos sakanonmdeblo macne, 24.09.2010. 
3   ssip „danaSaulis prevenciis centris“ angariSi ganridebis/ganridebisa da mediaciis prog-

ramis Sesaxeb, 2015, 1. ix. <http://ganrideba.ge/res/files/ 52/Diversion% 20Report_2015.pdf> [30.06.2016]. 
4   SalikaSvili m., arasrulwlovanTa ganridebisa da mediaciis programis sisxlissamarTleb-

rivi, kriminologiuri da fsiqologiuri aspeqtebi, Tb., 2013, 4. 
5   ssip „danaSaulis prevenciis centris“ angariSi ganridebis/ganridebisa da mediaciis prog-

ramis Sesaxeb, 2015, 1. ix. <http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>[30.06.2016]. 
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rama gavrcelda ukve mZime danaSaulebzec. am cvlilebebamde iusticiis ministris 

brZaneba, garkveulwilad, ewinaaRmdegeboda saqarTvelos sisxlis samarTlis sapro-

ceso kodeqsis 105-e muxls, romelic ganridebis SesaZleblobas iZleoda rogorc nak-

lebad mZime, aseve mZime danaSaulebzec, iusticiis ministris brZaneba ki zRudavda am 

SesaZleblobas. 

mniSvnelovan cvlilebad SeiZleba CaiTvalos iusticiis ministris 2010 wlis 216-e 

brZanebaSi miTiTebuli pirvelad Cadenili danaSaulis cnebis gauqmeba. aRniSnuli 

daTqmis arseboba tovebda farTo ganmartebis saSualebas da aseve ewinaaRmdegeboda 

Tavad amave brZanebis sxva muxlebs, kerZod, danaSaulTa erTobliobis dros ganridebis 

daSvebas. danaSaulTa erTobliobisas, umetes SemTxvevaSi, danaSaulTa Cadenis dro er-

TmaneTisagan gansxvavdeba. Sesabamisad, SeuZlebeli xdeba meore danaSaulisaTvis gan-

rideba, ramdenadac is pirvelad Cadenil danaSaulad veRar CaiTvleba. cvlilebis Sem-

deg ki programa gavrcelda pirebze, romlebic ar yofilan nasamarTlevi ganridebis 

gadawyvetilebis miRebamde. 

mediaciis mimarTulebiT mniSvnelovan cvlilebad SeiZleba CaiTvalos ganride-

bis gadawyvetilebis miRebis savaldebulo winapirobis gauqmeba arasrulwlovnis 

mzadyofnis Sesaxeb, dazaralebulisaTvis bodiSis moxdisa da zianis anazRaurebisaT-

vis mzadyofnis Taobaze.  

mniSvnelovan cvlilebebad SeiZleba CaiTvalos procedurebis daxvewa da pro-

fesionalTaTvis samoqmedo vadebis daweseba. 2014 wlis cvlilebebamde programaSi 

CarTuli profesionalebisaTvis ar arsebobda detalurad gawerili samoqmedo vade-

bi. amis gamo, praqtikaze dafuZnebiT SeiZleba iTqvas, rom yofila SemTxvevebi, rode-

sac ganridebis an/da mediaciis xelSekruleba gaformebula danaSaulis Cadenidan 

ramdenime Tvis an wlis Semdegac ki. TavisTavad cxadia, es garemoeba rogorc ganride-

bas, aseve mediacias mniSvnelobasa da arss akargvinebda. aRniSnuli viTareba aras-

rulwlovans xels uSlida danaSaulis gacnobierebaSi; xels uSlida imasac, rom daza-

ralebuls ar hqonoda usamarTlobis SegrZneba. garda amisa, vadebis ararsebobis gamo 

momxdara isec, rom ganxorcielebula formaluri, arafrismomcemi mediacia.  

2014 wels erT-erT umniSvnelovanes cvlilebad SeiZleba CaiTvalos programaSi 

mediatoris rolis gazrda. iusticiis ministris 2010 wlis 216-e brZanebis cvlilebis 

mixedviT, mediatori 2014 wlis noembridan ukve adreul etapzeve erTveba ganridebi-

sa da mediaciis procesSi. manamde arsebuli redaqciiT, mediaciis procesSi dazara-

lebulis monawileobis Taobaze Tanxmobas an uars iRebda prokurori, cvlilebebis 

Semdeg ki yvela saqmeSi, sadac dazaralebuli arsebobs, erTveba mediatori. igi Tavad 

uxsnis programis arss, miznebs da amis Semdeg iRebs dazaralebulis informirebul 

Tanxmobas an uars mediaciis procesSi monawileobasTan dakavSirebiT. „praqtikam aC-

vena, rom prokurorebi xSirad ver axerxeben saWiro doneze dazaralebulTan komuni-

kacias, drois uqonlobisa da sxva mizezebis gamo uWirT dazaralebulisaTvis prog-

ramis miznebisa da arsis axsna da maTi daTanxmeba mediaciis procesSi CarTvaze“.6 es 

cvlileba udavod dadebiT movlenad unda CaiTvalos. amas ssip — danaSaulis preven-

ciis centris mier gamoqveynebuli maCveneblebic adasturebs. 2015 wlis monacemebiT, 

programaSi gazrdilia mediaciis komponentis gamoyeneba, 2015 wels warmatebiT das-

rulebuli mediaciis7 maCvenebelma Seadgina 51%, rac wina wlebis maCveneblebTan Se-

                                                 
6   ssip „danaSaulis prevenciis centris“ angariSi arasrulwlovanTa ganridebisa da mediaci-

is programis Sesaxeb, 2014, 2-3. ix. <http://diversion.ge/res/files/52/Diversion% 20Report%202014. pdf> 

[30.06.2016]. 
7   mediaciis procesi, romelzec Sedga mediaciis konferencia da romelic dasrulda ganri-

debisa da mediaciis xelSekrulebiT gaformebiT (avtoris ganmarteba, l.j.). 
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darebiT TiTqmis gasammagebulia: 2014 wlis amave periodSi warmatebuli mediaciis 

maCvenebeli iyo 18%, 2013 wels — 25%. warmatebas cxadyofs mediaciis konferenciebis 

raodenobac: 2015 wels Catarda 114 mediaciis konferencia, maSin, rodesac wina wlis 

analogiur periodSi Catarebuli iyo 28, xolo 2013 wlis analogiur periodSi 34 medi-

aciis konferencia Sedga.8 

 

3.programis principebi 

saqarTvelos iusticiis ministris 2016 wlis 1 Tebervlis 120-e brZaneba „aras-

rulwlovnis mimarT ganridebis/ganridebisa da mediaciis programis gamoyenebis we-

sisa da mxareebs Soris gasaformebeli xelSekrulebis ZiriTadi pirobebis damtkice-

bis Sesaxeb“ awesebs arasrulwlovanTa ganridebis/ganridebisa da mediaciis progra-

mis Semdeg principebs: alternatiuli meqanizmebis gamoyenebis maqsimaluri xelSewy-

oba; nebayoflobiToba; proporciuloba; konfidencialuroba; stigmatizaciis dauS-

vebloba; arasrulwlovnis saukeTeso interesebis gaTvaliswineba. ganvixiloT TiTo-

euli maTgani cal-calke. 

alternatiuli meqanizmebis gamoyenebis maqsimaluri xelSewyobis principis 

qarTul realobaSi Semotana da damkvidreba Zalze mniSvnelovani da sasargebloa saq-

misaTvis. m. SalikaSvili Tavis naSromSi aRniSnavs, rom es principi saqarTvelos rea-

lobaSi axalia da aseT rames aqamde ar icnobda mis mier damuSavebuli literatura.9 

unda aRiniSnos, rom qarTuli realobisagan gansxvavebiT, zemoaRniSnul princips ic-

nobs da awesebs iseTi mniSvnelovani saerTaSoriso aqtebi, rogorebicaa: bavSvis uf-

lebaTa konvencia10 da gaerTianebuli erebis organizaciis standartuli minimaluri 

wesebi arasrulwlovanTa sisxlis samarTlis administraciis Sesaxeb (SemdgomSi – „pe-

kinis wesebi“).11 gaeros bavSvis uflebaTa konvenciis me-40 muxlis me-3 punqtis „b“ qve-

punqti saxelmwifoebs avaldebulebs, kanonTan konfliqtSi myofi bavSvebisaTvis mii-

Ros zomebi sasamarTlo ganxilvis gareSe, adamianis uflebaTa da samarTlebrivi ga-

rantiebis sruli dacviT. garda amisa, „pekinis wesebis“ me-6 da me-11 wesebi calsaxad 

aweseben alternatiuli RonisZiebebis gamoyenebis upiratesobas sisxlis samarTlis 

procesis dros. swored am saerTaSoriso normebis Sesatyvisi normebi iqna asaxuli 

qarTul sisxlis samarTalSi, rac, calsaxad SeiZleba iTqvas, rom metad mniSvnelova-

ni movlenaa. es principi kidev ufro gamyarebulia arasrulwlovanTa marTlmsajule-

bis kodeqsis mier,12 rac sagrZnoblad win gadadgmuli nabijia qarTuli sisxlis samar-

Tlisa da arasrulwlovanTa marTlmsajulebisaTvis. 

iusticiis ministris 120-e brZanebis Tanaxmad, ganridebis/ganridebisa da media-

ciis procesSi monawileoba aris nebayoflobiTi gadawyvetileba, rodesac arasrul-

wlovani aRiarebs danaSauls. maTi procesSi monawileobis uzrunvelyofis mizniT 

mxareebze zegavlena dauSvebelia. mxareebi uflebamosili arian, nebismier etapze 

Tqvan uari ganridebis/mediaciis procesSi monawileobaze. zemoxsenebuli principi 

                                                 
8   ssip „danaSaulis prevenciis centris“ angariSi ganridebis/ganridebisa da mediaciis prog-

ramis Sesaxeb, 2015, 5. ix. <http://ganrideba.ge/res/files/52/ Diversion%20Report_ 2015.pdf> [30. 06.2016]. 
9   SalikaSvili m., arasrulwlovanTa ganridebisa da mediaciis programis sisxlissamarTleb-

rivi, kriminologiuri da fsiqologiuri aspeqtebi, Tb., 2013, 32-33. 
10   Convention on the Rights of the Child (miRebuli 1989 wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 

seqtembers). 
11   United Nations Standard Minimum Rules for the Administration of Juvenile Justice ("The Beijing Rules"), 

(miRebuli 1985 wlis 29 noembers). 
12   arasrulwlovanTa marTlmsajulebis kodeqsis me-8 muxli, 3708-II s, saqarTvelos sakanon-

mdeblo macne, 24.06.2015. 
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ganridebisa da mediaciis programis erT-erTi fuZemdeblur principia. nebayoflobi-

Tobis gareSe SeuZlebeli iqneba im miznebis miRweva, romlebsac programa gulis-

xmobs. gansakuTrebiT mniSvnelovania, rom procesis yvela monawiles nebismier dros 

SeuZlia, uari ganacxados programaSi monawileobaze; aRniSnuli iqneba mosamzadebe-

li, prekonferenciisa Tu mediaciis konferenciis etapi. es principi kidev ufro amya-

rebs programiT gaTvaliswinebul garantiebs. sxvagvarad, procesSi misi nebayoflo-

biTi monawileobis gareSe SeuZlebeli iqneboda arasrulwlovnis mier danaSaulis 

gacnobiereba.  

aqve unda aRiniSnos isic, rom gansaridebel arasrulwlovans ara aqvs ufleba, 

uari ganacxados mxolod mediaciis komponentze — igi, rodesac Tanxmobas acxadebs 

ganridebaze, avtomaturad acxadebs Tanxmobas mediaciaSi monawileobazec. metad 

mniSvnelovania dazaralebulis gacnobierebuli Tanxmoba mediaciis procesSi mona-

wileobaze. swored am mizeziT gaxda saWiro mediatoris rolisa da CarTulobis gaz-

rda ganridebisa da mediaciis programaSi. dReisaTvis, praqtikaze dayrdnobiT, SeiZ-

leba iTqvas, rom mediatorebi muSaobis procesSi did drosa da Zalisxmevas uTmoben 

dazaralebulis mier misi rolisa da funqciis gacnobierebas. dazaralebulis CarTu-

loba, garda imisa, rom igi iRebs rogorc materialuri, ise moraluri zianis anazRau-

rebas, Zalze mniSvnelovania arasrulwlovnis mier Cadenili danaSaulis gacnobiere-

bisTvisac. 

proporciulobis principis Tanaxmad, arasrulwlovnisaTvis dakisrebuli 

valdebulebebi Cadenili qmedebis proporciuli unda iyos. iusticiis ministris 120-

e brZanebis mixedviT, RonisZiebebis gansazRvrisas aucilebelia, gaTvaliswinebul iq-

nes arasrulwlovnis asaki, misi piradi maxasiaTeblebi, danaSaulis buneba, simZime, mi-

yenebuli ziani da danaSaulis gavlena sazogadoebze. zemoTqmuli principi uzrun-

velyofs imas, rom arasrulwlovans ar daekisros sasjelze ufro mkacri RonisZieba 

da misTvis SerCeuli pirobebi ar iyos imaze mkacri, vidre is Cadenili qmedebiT imsa-

xurebs. praqtikosi profesionalebis mier mowodebuli informaciiT, ganridebis 

xelSekrulebis pirobebis SerCeva yvela SemTxvevaSi individualurad xdeba probaci-

is erovnuli saagentos socialuri muSakis mier Sedgenili individualuri Sefasebis 

angariSis safuZvelze. aseT pirobebze pirvel etapze aucileblad unda SeTanxmdnen 

prokurori, socialuri muSaki da mediatori, Semdeg ki mxareebi.  

konfidencialuroba arasrulwlovanTa ganridebisa da mediaciis programis 

erT-erTi umniSvnelovanesi principia. konfidencialurobis dacvis gareSe SeuZlebe-

li iqneboda programis miznebis miRweva da profesionalebis mier gaweuli Sromac 

wyalSi Cayrili aRmoCndeboda. igi erT-erTi safuZvelia imisa, rom ar moxdes aras-

rulwlovnis stigmatizacia. swored konfidencialurobis dacvisa da stigmatizaci-

is dauSveblobis principebia is umTavresi da fuZemdebluri principebi, romlebic 

icaven arasrulwlovans da aseT didi mniSvnelobas sZenen arasrulwlovanTa ganride-

bisa da mediaciis programas. „ganridebis da/an mediaciis procesSi monawile saxel-

mwifosa da sazogadoebriv institutebzea damokidebuli is, rom ar moxdes mozardis 

damnaSaved stigmatizacia (etiketireba) da Semdgom mis mier sakuTar pirovnebaSi dam-

naSavis Zebna. ganridebis da/an mediaciis procesSi monawile pirebis saTuTi da indi-

vidualuri damokidebuleba damnaSave mozardisadmi unda eyrdnobodes moqalaqeTa 

piradi informaciis konfidencialobas da xels unda uSlides mozardis kriminalad 

stigmatizacias da misi kriminaluri „karieris“ Camoyalibebas“.13 

                                                 
13   SalikaSvili m., arasrulwlovanTa ganridebisa da mediaciis programis sisxlissamarTleb-

rivi, kriminologiuri da fsiqologiuri aspeqtebi, Tb., 2013, 41. 
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arasrulwlovnis saukeTeso interesis zust definicias ar iZleva kvlevaSi ga-

analizebuli arcerTi saerTaSoriso Tu adgilobrivi dokumenti. am dokumentebze 

dayrdnobiT arasrulwlovnis saukeTeso interesi yvela konkretul SemTxvevaSi in-

dividualurad unda dadgindes. bavSvis saukeTeso interesi sisxlis samarTlis mar-

Tlmsajulebis sferoSi unda ganvmartoT rogorc misi ufleba: iyos daculi, hqondes 

usafrTxoebisa da keTildReobis gancda; aseve unda iyos daculi misi janmrTelobis, 

ganaTlebisa da ganviTarebis uflebebi; umTavresi amosavali wertili ki unda iyos 

bavSvis resocializacia-reabilitacia da sazogadoebaSi misi srulfasovan wevrad 

dabruneba.14 yvela zemoaRniSnulis dacva ki unda moxdes Tavad bavSvis mosmeniT. am 

uflebis definicias calke gvaZlevs bavSvis uflebaTa konvenciis me-12 muxli.15 bav-

Svis saukeTeso interesis definicia aRwerilia iseT saerTaSoriso dokumentSi, ro-

goricaa „pekinis wesebi“ da gaeros bavSvis uflebaTa komitetis zogadi komenta-

ri №10. am ukanasknelSi naTqvamia: „arasrulwlovanTa marTlmsajulebis aRsrulebis 

procesSi nebismieri gadawyvetileba unda iTvaliswinebdes bavSvis WeSmarit inte-

ress. bavSvebs ufrosebisgan fizikuri da fsiqologiuri ganviTareba, agreTve emoci-

uri da saganmanaTleblo saWiroebebi ganasxvavebs. swored es gansxvavebebia kanonTan 

konfliqtSi myofi bavSvebisaTvis SedarebiT msubuqi pasuxismgeblobis dakisrebis 

safuZveli. es gansxvavebebi warmoSobs arasrulwlovanTa marTlmsajulebis sistemis 

gancalkevebisa da bavSvebis mimarT gansxvavebuli mopyrobis saWiroebas. bavSvis WeS-

mariti interesebis dacva kanondamrRvevi bavSvebis mimarT gulisxmobs sisxlis sa-

marTlis iseTi tradiciuli amocanis Canacvlebas, rogoricaa represia/dasja reabi-

litaciiTa da aRdgeniTi marTlmsajulebiT. yovelive aucilebelia ganxorcieldes 

sazogadoebis usafrTxoebis sakiTxis gaTvaliswinebiT“.16 

 

4. programis samarTlebrivi regulireba 

dReisaTvis arasrulwlovanTa ganridebisa da mediaciis programa regulirdeba 

Semdegi aqtebiT: saqarTveloskanoni „arasrulwlovanTa marTlmsajulebiskodeqsi“; 

saqarTvelos iusticiis ministris 2016 wlis 1 Tebervlis brZaneba „arasrulwlovnis 

mimarT ganridebis/ganridebisa da mediaciis programis gamoyenebis wesisa da mxareebs 

Soris gasaformebeli xelSekrulebis ZiriTadi pirobebis damtkicebis Sesaxeb“; sa-

qarTvelos iusticiis ministris, saqarTvelos Sinagan saqmeTa ministrisa da saqar-

Tvelos sasjelaRsrulebisa da probaciis ministrebis 2016 wlis 15 martis erTobli-

vi z132/z95/z23 brZaneba da ssip — danaSaulis prevenciis centris direqtoris brZa-

neba „arasrulwlovanTa ganridebisa da mediaciis programaSi CarTuli mediatorebis 

saqmianobis wesisa da samuSao dokumentaciis damtkicebis Sesaxeb“. 

2016 wlis pirvel ianvars amoqmedebuli arasrulwlovanTa marTlmsajulebis 

kodeqsiT bevri cvlileba Sevida ganridebis/ganridebisa da mediaciis programis re-

gulaciebis sakiTxebSi. maT Soris, mniSvnelovani cvlilebebi iyo programis gavrco-

ba 18-idan 21 wlamde pirebze, ganridebis uflebamosilebis miniWeba sasamarTlosaT-

vis, axali RonisZiebebis Semotana da sxv. 

moqmedi regulaciebis mixedviT, 21 wels miuRweveli piris ganridebis ufleba-

mosilebas prokurors winasasamarTlo sxdomamde saqarTvelos arasrulwlovanTa 

                                                 
14   arasrulwlovanTa marTlmsajulebis kodeqsis ganmartebiTi baraTi, 59-60. ix. <http://www. 

parliament.ge/ge/law/8688/18832>[30.06.2016]. 
15   Convention on the Rights of the Child (miRebuli 1989 wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 

seqtembers). 
16   General Comment #10, Children’srightsinjuvenilejustice, UN, [2007]. 
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marTlmsajulebis kodeqsis 39-e muxlis 1-li nawili aniWebs, xolo amave muxlis me-2 

nawilis Tanaxmad, ganridebis uflebamosileba aseve aqvs mosamarTlesac, romelsac 

swored arasrulwlovanTa kodeqsma mianiWa ufleba — saqme daubrunos prokurors pi-

ris ganridebis mizniT. xolo prokurori ukve valdebulia, ganaridos 21 wels miuR-

weveli piri. mosamarTles arasrulwlovanTa marTlmsajulebis kodeqsis mixedviT, 

ganridebis gadawyvetilebis miRebis ufleba aqvs rogorc sakuTari iniciativiT, ase-

ve mxaris dasabuTebuli Suamdgomlobis safuZvelzec. Zalze mniSvnelovania, rom 

praqtikaSi mosamarTleebi gadawyvetilebas iReben ara mxolod mxaris Suamdgomlo-

bis safuZvelze, aseve probaciis erovnuli saagentosagan iTxoven gansaridebeli pi-

ris individualuri Sefasebis angariSs, rac Zalze mniSvnelovan rols asrulebs gan-

ridebis gadawyvetilebis miRebisas.  

mosamarTlisaTvis ganridebis uflebamosilebis miniWeba Zalze dadebiT movle-

nad unda CaiTvalos, Tumca am dromde arsebuli statistika cxadyofs, rom sasamar-

Tlodan dabrunebuli ganridebis maCvenebeli saerTo maCvenebelTan SedarebiT sakma-

od dabalia. saqarTvelos prokuraturis informaciiT, 2016 wlis 5 Tvis ganmavlobaSi 

sasamarTlodan dabrunda 15 ocdaerT wels miuRweveli piris saqme, saerTo jamSi ki 

ganridda 200-amde piri. Tumca aRniSnuli faqtori garkveuli filtria prokuroris-

Tvisac, rom man droulad miiRos swori gadawyvetileba ganridebis Taobaze. 

aseve Zalze mniSvnelovan faqtorad unda CaiTvalos arasrulwlovanTa mar-

Tlmsajulebis kodeqsis me-8 muxlis me-2 nawilis Canaweri, romlis mixedviTac, aras-

rulwlovanTa saqmeebze, pirvel rigSi, unda moxdes ganridebis SesaZleblobis gan-

xilva da unda Sefasdes sisxlissamarTlebrivi pasuxismgeblobis dakisrebasa da sas-

jelis gamoyenebaze ukeT uzrunvelyofs Tu ara ganrideba arasrulwlovnis resocia-

lizacia-reabilitacias da danaSaulis Tavidan acilebas. yovelive zemoaRniSnuli 

qmnis maRal standarts rogorc prokurorisaTvis, aseve mosamarTlisaTvis — Sesaba-

misi winapirobebis arsebobis SemTxvevaSi daasabuTos, ratom ar iyenebs ganridebas da 

ratom Tvlis sisxlissamarTlebriv pasuxismgeblobas ufro mniSvnelovnad yovel 

konkretul saqmeSi. 

ganvixiloT ganridebis procedurebi zemoaRniSnuli dokumentebisa da praqti-

kis safuZvelze. pirvel etapze, mas Semdeg, rac prokurori miiRebs ganridebis winas-

war gadawyvetilebas, igi xvdeba arasrulwlovans da mis kanonier warmomadgenels 

(advokatis yolis SemTxvevaSi advokatsac); uxsnis maT ganridebis programis arss, sa-

magaliTo pirobebs da awvdis yvela saWiro informacias. Tanxmobis miRebis SemTxveva-

Si igi xvdeba dazaralebulsac, masac awvdis ganridebis gadawyvetilebis miRebis Sesa-

xeb informacias da aformebs dazaralebulTan konsultaciis oqms; amis Semdeg ki ux-

snis, rom mas daukavSirdeba mediatori da awvdis mokle informacias misi saqmianobis 

Sesaxeb. momdevno etapze prokurors gamoaqvs dadgenileba ganridebis procesis 

dawyebis Sesaxeb, ris Semdegac igi mimarTvas agzavnis 3 samuSao dRis ganmavlobaSi 

probaciis erovnuli saagentos Sesabamis teritoriul erTeulSi socialuri muSakis 

gamoyofis moTxovniT. paralelurad igi agzavnis mimarTvas iusticiis saministros 

ssip — danaSaulis prevenciis centrSi mediatoris gamoyofis moTxovniT. probaciis 

biuros ufrosi da ganridebisa da mediaciis programis menejeri valdebulni arian, 2 

samuSao dRis ganmavlobaSi saqme daaweron socialur muSaks da mediators. TiToeuli 

maTgani mxolod amis Semdeg iwyebs muSaobas. 

socialur muSaks aqvs 10 samuSao dRis vada imisaTvis, rom man Seafasos aras-

rulwlovani da misi socialuri garemo; Seafasos gansarideblis biologiuri, fsiqo-

logiuri da socialuri faqtorebi da moamzados individualuri Sefasebis angariSi, 

romelSic dafiqsirebuli iqneba yvela zemoaRniSnuli faqtori da aseve SesTavazos 

prokurors da, mediaciis SemTxvevaSi, mediatorsac sarekomendacio pirobebi ganri-
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debisaTvis, amasTan erTad, unda Sefasdes ganmeorebiTi danaSaulis riskic. socialu-

ri muSakis paralelurad, 10 samuSao dRis ganmavlobaSi dazaralebulTan muSaobs me-

diatoric. am vadaSi igi valdebulia, Sexvdes dazaralebuls, gaacnos mas ganridebis 

programa, miawodos informacia mediaciis Sesaxeb da miiRos misgan mediaciaSi CarTva-

ze gacnobierebuli Tanxmoba an uari. aqve unda davZinoT, rom mediators aqvs ufle-

bamosileba, Tavad ganacxados uari dazaralebulis mediaciis procesSi CarTvaze. es 

garemoeba SesaZlebelia, sxvadasxva mizeziT iyos ganpirobebuli, magaliTad: dazara-

lebulis agresiulobiT, misi cxovrebiseuli damokidebulebiT an sxva faqtorebiT. 

zemoxsenebul 10 dRis vadaSi mediatori valdebulia, dazaralebulis uaris an mis 

(mediatoris) mier dazaralebulis procesSi CarTvaze uaris SemTxvevaSi, Sesabamisi 

oqmi gadaugzavnos prokurors, ganridebisa da mediaciis programis menejers, da, ag-

reTve, Seatyobinos socialur muSaks. swored am etapze wydeba, ganrideba gagrZelde-

ba mediaciiT Tu mediaciis gareSe. 

praqtikaze dayrdnobiT da praqtikosi mediatorebis informaciiT, maT yvelaze 

didi Sromis gaweva dazaralebulis mediaciaSi monawileobaze dasaTanxmeblad uwevT. 

am dros isini dazaralebulTan muSaoben motivaciis amaRlebis mizniT, radgan daza-

ralebulebis motivacia, umetes SemTxvevaSi, Zalian dabalia. umetesoba maTgani ver 

acnobierebs mediaciis dadebiT rols rogorc misTvis, aseve arasrulwlovnisaTvis. 

xSirad moqalaqeebs arc smeniaT mediaciis Sesaxeb da, bunebrivia, arc programas ic-

noben. mediatorebs didi Zalisxmevis gaweva uwevT programis arsis, miznebis, princi-

pebis axsnisaTvis da dazaralebulebis motivaciis amaRlebisaTvis. Tumca ssip — dana-

Saulis prevenciis centris gamoqveynebuli statistikis Tanaxmad, dazaralebulebis 

didi nawili Tanxmdeba mediacias.17 umetes SemTxvevaSi, maTi uari mouclelobiTa da 

zianis simciriTaa ganpirobebuli. praqtikaSi aris SemTxvevebi, rodesac Tavad media-

tori aformebs uaris oqms. amis mizezi SeiZleba sxvadasxva iyos, magaliTad: danaSau-

lis Semdeg gasuli didi dro, arasrulwlovnis fsiqologiuri mdgomareoba an, Tun-

dac, dazaralebulis uari mediatorTan pirvel Sexvedrazec ki.  

im SemTxvevaSi, Tu ganrideba grZeldeba mediaciis gareSe, socialuri muSakis mi-

er momzadebuli individualuri Sefasebis angariSis miRebidan 10 samuSao dRis vada 

eZleva prokurors, imisaTvis, rom uzrunvelyos ganridebis xelSekrulebis gaforme-

ba. am vadaSi Sedis aseve xuTi samuSao dRe, romlis ganmavlobaSic socialuri muSaki 

da prokurori valdebuli arian, SeTanxmdnen xelSekrulebis pirobebze. mediaciis 

gareSe ganridebis warmarTvis SemTxvevaSi, praqtikaSi xelSekruleba formdeba pro-

kuraturis SenobaSi, sadac mas xels aweren: arasrulwlovani, misi kanonieri warmo-

madgeneli, prokurori da socialuri muSaki. im SemTxvevaSi, Tu arasrulwlovans 

hyavs advokati, xelSekrulebas xels awers isic; aseve SesaZlebelia, saWiro iyos Tar-

jimnis an sxva piris daswreba, romlebic xelmoweriT adastureben xelSekrulebas. 

im SemTxvevaSi, Tu ganrideba warimarTeba mediaciiT, socialuri muSakis mier 

momzadebuli individualuri Sefasebis angariSis miRebidan 10 samuSao dRis vada aqvs 

mediators imisaTvis, rom uzrunvelyos mxareebTan mediaciis mosamzadebeli Sexved-

rebisa da mediaciis konferenciis warmarTva. am 10 samuSao dRis ganmavlobaSi media-

tori valdebulia, xelSekrulebis pirobebi SeaTanxmos prokurorTan da socialur 

muSakTan, Semdeg ki, sul mcire, erTxel, Sexvdes arasrulwlovans da dazaralebuls, 

moamzados isini mediaciis konferenciisaTvis da Semdeg Caataros mediaciis konfe-

rencia. zemoaRniSnuli Sexvedra imarTeba aucileblad neitralur teritoriaze. da-

naSaulis prevenciis centris direqtoris brZanebis Tanaxmad, TbilisSi mediaciis mo-

                                                 
17   ssip „danaSaulis prevenciis centris“ angariSi ganridebis/ganridebisa da mediaciis prog-

ramis Sesaxeb, 2015, 5. ix.<http://ganrideba.ge/res/ files/52/Diversion% 20Report_2015.pdf>, [30. 06.2016]. 
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samzadebeli da saerTo Sexvedrebi tardeba „mediaciis saxlSi“, romelic 2014 wels 

gaixsna da aris specialurad mowyobili sivrce mediaciisaTvis; uzrunvelyofilia 

komfortuli oTaxebi mosamzadebeli Sexvedrebisa da mediaciis konferenciisTvis. 

rac Seexeba konferenciis mimdinareobas, mas warmarTavs mediatori. Sexvedras eswre-

bian arasrulwlovani, misi kanonieri warmomadgeneli, advokati (aseTis arsebobis 

SemTxvevaSi) da dazaralebuli. mediaciis konferencias, aseve survilis SemTxvevaSi, 

SesaZloa, daeswros prokurori da socialuri muSakic. rac aseve mniSvnelovan cvli-

lebad SeiZleba CaiTvalos arasrulwlovanTa marTlmsajulebis kodeqsis amoqmede-

bis Semdeg. praqtikosi mediatorebis informaciiT, mediaciis process sakmaod arTu-

lebda prokurorisa da socialuri muSakis daswreba, rac, umetes SemTxvevaSi, maTi 

drois uqonlobiTa da mouclelobiT gamoixateboda da rTuldeboda konferenciis 

yvelasaTvis misaRebi drois CaniSvna. es praqtikaSi sirTuleebs qmnida. unda aRiniS-

nos isic, rom danaSaulis prevenciis centris direqtoris brZanebiT, gansazRvrulia, 

rom Sexvedras aseve SeiZleba daeswron mxareTa mxardamWerebi. mxardamWeri SeiZleba 

iyos nebismieri piri, vis daswrebasac mxare moisurvebs. mediatori aseT SemTxvevaSi 

valdebulia, winaswar SeaTanxmos meore mxaresTan da mxolod maTi Tanxmobis miRebis 

Semdeg CarTos es piri mediaciis procesSi.  

mediaciis konferenciis dros yvela damswre pirs rigrigobiT eZleva sityvis 

warmoTqmis saSualeba. rigiTobas winaswar gansazRvravs mediatori. praqtikosi medi-

atorebis TqmiT, Zalze mniSvnelovania, agreTve, monawileebis ganlageba konferenci-

is msvlelobisas: arasrulwlovani da dazaralebuli unda isxdnen pirispir mediato-

ris marjvniv da marcxniv; arasrulwlovnis gverdiT unda ijdes misi kanonieri warmo-

madgeneli da socialuri muSaki; dazaralebulis gverdiT ki — prokurori. konferen-

ciis dros monawileebi gulwrfelad saubroben momxdari faqtis Sesaxeb, gamoxataven 

emociebs da mosazrebebs. mediaciis saerTo Sexvedraze dauSvebelia arasrulwlovnis 

pirovnebis gakicxva. am dros saubari exeba mxolod qmedebas da ara Tavad arasrul-

wlovnis pirovnebas. aseve dauSvebelia agresiuli da direqtiuli toniT saubari. si-

tuaciis daZabvis SemTxvevaSi, mediatori uflebamosilia, gamoacxados Sesveneba da 

mxareebi gaiyvanos cal-calke oTaxebSi, Semdeg isev daabrunos da gaagrZelos media-

ciis konferencia. saerTo Sexvedris dasasrulia xelSekrulebis xelmowera, romel-

sac xels awers yvela damswre piri.  

aRdgeniT marTlmsajulebaSi, gansakuTrebiT ki sisxlis samarTlis mediaciaSi, 

sakamaTo, Tumca mniSvnelovan, Teoriad miiCneva e.w. „reintegraciuli Sercxvenis“ 

Teoria, romelic aRwerilia jon braitvaitis naSromSi: „danaSauli, sircxvili da re-

integracia“18. avtori naSromSi msjelobs, rom rogorc ganmeorebiTi danaSaulis Ta-

vidan acilebis erTi-erTi gza, erTmaneTisagan unda gaimijnos Sercxvena, romelic 

amcirebs pirs, Seuracxyofas ayenebs mas, stigmatizacias axdens da reintegraciuli 

Sercxvena, rodesac mniSvnelovani adamianebi, swori gziT gmoben danaSauls, magram 

ara damnaSavis pirovnebas, rac, Tavis mxriv, aZlevs am adamians sircxvilisgan gaTavi-

suflebis saSualebas da Tavidan gvaridebs ganmeorebiT danaSauls. reintegraciuli 

Sercxvenis Teoriis mixedviT, danaSaulis Sedegebis ganxilva dazaralebulis (damna-

Savis ojaxis) TandaswrebiT, ayalibebs konferenciaze sircxvilis gancdis process; 

am procesSi im adamianebisagan daxmareba, visac gansakuTrebuli pativiscema, siyvaru-

li da mWidro urTierToba aqvT danaSaulis Camden pirTan, reintegraciis miznebis 

miRwevas uwyobs xels da am process ritualad aqcevs. es ar aris policiis, mosamar-

Tlis an sagazeTo statiis meSveobiT gancdili sircxvilis grZnoba, romelsac dana-

                                                 
18   Braithwaite J., Crime, Shame and Reintegration,Cambridge, UK, 1989.  
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Saulis Camdeni piri didi albaTobiT yuradRebas ar miaqcevs; es aris sircxvilis gan-

cda imaTi TvalTaxedvidan, visac did pativs vcemT da vendobiT.19 

rac Seexeba, ganridebisa da mediaciis xelSekrulebas, es aris samoqalaqo tipis 

xelSekruleba, romlis xangrZlivobis vada SeiZleba iyos 12 Tve. masSi asaxulia mxa-

reTa valdebulebebi, gansakuTrebiT gamosayofia is nawili, romelic exeba arasrul-

wlovans da pirobiTad SegviZlia davyoT 2 nawilad — servisebi da valdebulebebi. 

pirveli nawili moicavs sxvadasxva serviss arasrulwlovnis reabilitaciisa da reso-

cializaciisaTvis; rac Seexeba valdebulebebis nawils, isic aseve pirobiTad SeiZle-

ba 2 nawilad davyoT — valdebulebebi dazaralebulis winaSe da valdebulebebi sazo-

gadoebis winaSe. praqtikaSi momuSave profesionalebze dayrdnobiT, SeiZleba iTqvas, 

rom mediatorebic da sxva profesionalebic, umetes SemTxvevaSi, cdiloben, aras-

rulwlovanma ziani sakuTari qmedebiT, da ara TanxiT, aanazRauros. aq igulisxmeba 

dazaralebulis winaSe valdebulebebis dakisreba. maTi TqmiT, msgavsi pirobis Semu-

Saveba SedarebiT martivia, rodesac saqme gvaqvs iuridiul pirTan. praqtikis anali-

zis Sedegad, SeiZleba iTqvas, rom xSiria SemTxveva supermarketebSi, maRaziebsa da 

sxva dawesebulebebSi arasrulwlovnis xelfasis gareSe dasaqmebisa, riTic igi mis mi-

er miyenebul zarals anazRaurebs. rac Seexeba sazogadoebis winaSe valdebulebebis 

nawils, igi emsaxureba arasrulwlovnis mier danaSaulis gacnobierebas, sazogadoe-

bisaTvis miyenebuli zianis gamosworebas da sxv. aseT SemTxvevebSi, praqtikuli ga-

mocdilebidan gamomdinare, xSiria iseTi pirobebiT sargebloba, rogorebicaa moxu-

cebulTa TavSesafrebSi an ufaso sasadiloebSi personalisaTvis daxmarebis gaweva, 

gamwvanebisa da dasufTavebis aqciebSi monawileoba da sxv.20 

sailustraciod SegviZlia moviyvanoT xelSekrulebiT gaTvaliswinebuli ram-

denime pirobis magaliTi, romelic mediaciis procesSi SeirCa: 

-  daexmaros dazaralebuls sasoflo-sameurneo saqmianobaSi; 

- daexmaros dazaralebuls sakuTar maRaziaSi sursaTis aRricxva-dalagebaSi; 

- aanazRauros dazaralebulis maRaziisTvis miyenebuli ziani; 

- daexmaros wyalmomaragebis samsaxuris TanamSromlebs samsaxuris kuTvnili 

milebis monitoringisa da SekeTebis saqmeSi; 

- daexmaros sacurao auzis xelmZRvanelobas ezos mowesrigebaSi.21 

aRniSnuli da sxva pirobebis safuZvelze SesaZlebelia iTqvas, rom dazaralebu-

lis CarTulobas mediaciis procesSi, gansakuTrebiT ki pirobebis SerCevisas, didi 

mniSvneloba aqvs. msgavsi pirobebis umTavresi daniSnuleba arasrulwlovnis mier Ca-

denili qmedebisa da miyenebuli zianis gaanalizebaa. swored amitomac Zalze mniSvne-

lovania dazaralebulTa CarTuloba da maT mier sakuTari pirobebis wamoyeneba. gar-

da imisa, rom amiT arasrulwlovans vexmarebiT danaSaulebrivi qmedebis da misi Sede-

gis gaazrebaSi, aseve vzrunavT dazaralebuli pirisaTvis rogorc materialuri zia-

nis anazRaurebaze, ise moraluri zianis Semcirebaze. 

ganridebis/ganridebisa da mediaciis xelSekrulebis gaformebis Semdeg xelSek-

rulebiT gansazRvruli pirobebis arasrulwlovnis mier Sesrulebis monitorings 

axorcielebs socialuri muSaki, romelic xvdeba mas garkveuli periodulobiT, esa-

ubreba momxdari faqtis Sesaxeb da muSaobs masTan danaSaulis gacnobierebaze. igi 

aseve amowmebs xelSekrulebis pirobebis Sesrulebis mimdinareobas. zemoaRwerilis 

Taobaze wers yovelTviur angariSs, romelic egzavneba prokurors. Tavad prokuro-

                                                 
19   Annual Report for 2003 and Resource Material Series No. 63, Unafei, Fuchu, Tokyo, 2004. 
20   ssip „danaSaulis prevenciis centris“ angariSi ganridebis/ganridebisa da mediaciis prog-

ramis Sesaxeb, 2015, 5. ix. <http://ganrideba.ge/res/files/52/ Diversion%20Report_2015. pdf>[30. 06.2016]. 
21   iqve. 
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ri ki valdebulia, sul mcire, 3 TveSi erTxel Sexvdes arasrulwlovans. arsebobs al-

baToba, rom arasrulwlovanma ar gamoiyenos micemuli Sansi da daarRvios xelSekru-

lebis piroba. aseT SemTxvevaSi, Tu piroba uxeSadaa darRveuli, prokurori arasrul-

wlovanTan da mis kanonier warmomadgenelTan gasaubrebis Semdeg yvela garemoebis 

gaTvaliswinebiT uflebamosilia, Sewyvitos ganridebis/ganridebisa da mediaciis 

xelSekruleba da saqme warmarTos sasamarTloSi tradiciuli marTlmsajulebis 

gziT. msgavsi SemTxvevebis raodenoba sakmaod mcirea — 2015 wels es maCvenebeli mxo-

lod 2%-s Seadgenda.22 

 

5. statistika23 

2010 wlidan 2014 wlamde periodi sakmao droa imisaTvis, rom gamovleniliyo 

xarvezebi da gaanalizebuliyo satatistika. swored amazea dafuZnebuli 2014 wlis 

bolos ganxorcielebuli cvlilebebi. metad mniSvnelovania, rom ganridebis maCvene-

beli 2015 wlis ganmavlobaSi gazrdilia. gansakuTrebul yuradRebas iqcevs warmate-

biT dasrulebuli mediaciis24 maCvenebeli — igi 2015 wels gasul welTan SedarebiT 

gasammagda. esec 2014 wlis bolos ganxorcielebuli cvlilebebis Sedegia. 

saerTo jamSi 2015 wlis ganmavlobaSi ganridebul iqna 296 arasrulwlovani. aqe-

dan 143 arasrulwlovnis mimarT gamoyenebul iqna mediacia da Sedga 114 mediaciis sa-

erTo Sexvedra.  

2010 wlidan 2015 wlis 31 dekembris CaTvliT saerTo jamSi ganridebul iqna 1038 

arasrulwlovani. 

 

1.  warmatebiT dasrulebuli mediaciis maCvenebeli arasrulwlovanTa raodeno-

bis mixedviT (saqmeebSi, sadac konkretuli dazaralebuli arsebobda) 
 

 2013 weli 2014 weli 2015 weli 

warmatebiT 
dasrulda 

25% 18% 51% 

 

2.  warmatebiT dasrulebuli mediaciis konferenciebi 
 

 2013 weli 2014 weli 2015 weli 

warmatebiT 
dasrulda 

34 mediaciis 
konferencia 

28 mediaciis 
konferencia 

114 mediaciis 
konferencia 

 

3.  mediaciis CaSlis mizezebi 2015 wels 
 

mizezi raodenoba procentuli 
maCvenebeli 

dazaralebuli ar arsebobda 7 2% 
mediaciaze uari ganacxada mediatorma 71 24% 
mediaciaze uari ganacxada dazaralebulma 67 23% 
sxva 8 3% 
mediacia warmatebiT dasrulda 143 48% 
sul 296  

                                                 
22   saqarTvelos mTavari prokuraturis angariSi „arasrulwlovanTa ganrideba“, 2015, 19. 
23   ssip „danaSaulis prevenciis centris“ angariSi ganridebis/ganridebisa da mediaciis prog-

ramis Sesaxeb, 2015, 5. ix. <http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf> [30.06.2016]. 
24   mediaciis procesi, romelzec Sedga mediacis konferencia da romelic dasrulda gan-

ridebisa da mediaciis xelSekrulebis gaformebiT (avtoris ganmarteba, l.j.). 
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4.  2013-2015 wlebis monacemebi 

 2013 weli 2014 weli 2015 weli 

ganridebisa da mediaciis programaSi 
CarTuli arasrulwlovnebi 

332 saqme 204 saqme 296 saqme 

aqedan konkretuli dazaralebuli 
arsebobda 

203 saqme 197 saqme 282 saqme 
 

sxva   7 saqme 

mediacia Sedga 51 saqme 36 saqme 143 saqme 

procentuli maCvenebeli 25% 18% 51% 

 

5. 2015 wlis statistikuri monacemebi regionebis mixedviT 

regioni raodenoba procentuli 
maCvenebeli 

imereTi  16 5% 
raWa 0 0% 
kaxeTi 28 9% 
samcxe-javaxeTi  15 5% 
samegrelo-zemo svaneTi 27 9% 
Sida qarTli 19 6% 
mcxeTa-mTianeTi 8 3% 
qvemo qarTli 22 7% 
aWara 29 10% 
guria 17 6% 
Tbilisis prokuraturebi 104 35% 
mTavari prokuratura/saolqo 
prokuraturebi 

 
11                   4% 

sul 296  
 

6.  2015 wlis statistikuri monacemebi Tveebis mixedviT 

Tve raodenoba procentuli 
maCvenebeli 

ianvari 14 5% 
Tebervali 16 5% 
marti 29 10% 
aprili 27 9% 
maisi 28 9% 
ivnisi 32 11% 
ivlisi 27 9% 
agvisto 25 8% 
seqtemberi 14 5% 
oqtomberi 21 7% 
noemberi 15 5% 
dekemberi 48 16% 
sul 296  
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7.  2015 wlis statistikuri monacemebi sqesis mixedviT 

sqesi saqmeebis raodenoba procentuli maCvenebeli 

mdedrobiT 26 9% 

mamrobiTi 270 91% 

         sul 296  

 

8.  ganridebulTa monacemebi danaSaulis Cadenis dros asakis mixedviT 

asaki saqmeebis raodenoba procentuli maCvenebeli 

14 wlis 52 18% 

15 wlis 61 21% 

16 wlis 75 25% 

17 wlis 108 36% 

sul 296  

 

9.  2015 wlis statistikuri monacemebi danaSaulTa kategoriis mixedviT 

kategoria saqmeebis raodenoba procentuli maCvenebeli 

mZime 95 32% 

naklebad mZime 201 68% 

sul 296  
 

10. 2015 wlis statistikuri monacemebi xelSekrulebis xangrZlivobis mixedviT 

xangrZlivoba saqmeebis raodenoba procentuli maCvenebeli 
1 Tve 19 6% 

1,5 Tve 1 0% 
2 Tve 129 44% 

2,5 Tve 4 1% 
3 Tve 93 31% 
4 Tve 35 12% 
5 Tve 6 2% 
6 Tve 9 3% 
7 Tve - 0% 
8 Tve - 0% 
9 Tve - 0% 

10 Tve - 0% 
11 Tve - 0% 
12 Tve - 0% 

sul 296  
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1. 2010-2015 wlebis statistikuri monacemebi regionebis mixedviT 
 

regioni raodenoba procentuli 
maCvenebeli 

imereTi  104 10% 
raWa 1 0% 
kaxeTi 67 6% 
samcxe-javaxeTi  49 5% 
samegrelo-zemo svaneTi 64 6% 
Sida qarTli 68 7% 
mcxeTa-mTianeTi 33 3% 
qvemo qarTli 102 10% 
aWara 88 8% 
guria 35 3% 
Tbilisis prokuraturebi 412 40% 
mTavari prokuratura/saolqo prokuraturebi 15 1% 
sul 1038  

 

11. 2010-2015 wlebis statistikuri monacemebi sqesis mixedviT 

sqesi saqmeebis raodenoba procentuli maCvenebeli 

mdedrobiT 96 9% 

mamrobiTi 942 91% 

sul 1038  
 

 

6. daskvna 

daskvnis saxiT SeiZleba iTqvas, rom 2010 wlidan dRemde arasrulwlovanTa ganri-

debisa da mediaciis programa mudmiv ganaxlebas ganicdis: yovel wels etapobrivad ema-

teboda qalaqebi da izrdeboda samoqmedo areali; 2014 wels gaizarda danaSaulebis ka-

tegoria, romelzec ganrideba vrceldeba da programa gavrcelda mZime kategoriis da-

naSaulebzec; Seicvala procedurebi; dawesda profesionalTa samoqmedo vadebi; re-

formis amave talRis dros gaizarda mediatoris roli; aRmoifxvra programis ganvli-

li periodis analizis Sedegad gamovlenili problemebi; arasrulwlovanTa marTlmsa-

julebis kodeqsis mixedviT, arasrulwlovanTa ganridebis programa 2016 wlidan gav-

rceldeba aseve 18-21 wlamde axalgazrdebzec; mosamarTles mieniWa ganridebis mizniT 

prokurorisaTvis saqmis dabrunebis ufleba, rac prokurorisaTvis Sesasruleblad 

savaldebuloa; Seiqmna ganridebis axali RonisZiebebi; ganridebisa da mediaciis prog-

rama gaxda upirvelesi gansaxilveli zoma marTlmsajulebis sistemaSi momuSave pro-

fesionalebisaTvis da ganxorcielda sxva mniSvnelovani cvlilebebi. 
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Lado Javakhishvili  

Overview of the Juvenile Diversion and Mediation Program 

 
More and more countries encounter necessity and relevance of restorative justice concept in 
the modern world. Georgia is no exception in this regards. The clear example of this tendence 
is Juvenile Diversion and Mediation Program incluclated in Georgia in 2010, the results of 
which appear of utmost interest of various countries. The hereby work provides history of de-
velopment of diversion and mediation program in Georgia. The article also considers the prin-
ciples of the program, legal regulation issues. We will also find the detailed statistics of the 
program. The hereof issues obtain particular relevancy against the background of juvenile jus-
tice code, enacted on January 1, 2016. 
 
Key words: Juvenile Justice, diversion, mediation in criminal justice, victim offender mediation 
(VOM), Restorative Justice. 

1. Introduction 

The Juvenile Diversion and Mediation Program is based on international practice and the principles of 
restorative justice.25 The starting point of the program is diversion of a juvenile from the process of formal 
justice and provision of an environment for him/her to prevent formation of a juvenile as a criminal. Diversion 
is a mechanism to exempt a juvenile from a formal justice system the primary objective of which is to avert 
the repeated crime and to involve the victim of an offense into the process of restoration of justice. The 
professionals developing the hereof program, aspire to the main goal – to provide formation of a juvenile into 
a full-fledged citizen for a society, abstaining from committing a crime henceforth. Hence, the greatest 
importance within the program is attached to rehabilitation and social reintegration of a juvenile. 

 

2. History of Development of a Program 

The history of a modern mediation in criminal justice in Georgia starts in 2010, with the enactment 
of the Juvenile Diversion and Mediation Program. Currently, the Juvenile Diversion and Mediation 
Program is based on an international practice and the basic principles of the restorative justice. It is fairly 
noteworthy that the victim offender mediation is not inculcated as an independent program in Georgia. It is 
applied in capacity of the diversion instrument and an integral part of a main program. However, the part 4 
of the Article 67 of the Juvenile Justice Code, adopted in 2015 and enacted on January 1, 2016 already 
allows application of the restorative justice remedies and correspondingly mediation on the basis of the 
Order of the Judge under the judgment to the juvenile in combination with the sentence. 

                                                 
   Master of Law, TSU Faculty of Law. The Diversion/Diversion and Mediation Program Manager, The LEPL 

“Center for Crime Prevention” Under the Ministry of Justice of Georgia. 
25   Restorative Justice Aims at restoration of Broken Relationships. This is the Process Directed to Outline and Satisfy the 

Needs of an Offender, a Victim and a Society. Upon Implementation of the Programs of Restorative Justice, the 
Particular Attention is Attached to the Damage – as Moral so Material, Involvement of the Parties into the Process and 
Acknowledgement of Actions Committed by an Offender, Assuming Obligations (clarification by an author – L.J.). 
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In compliance with the international standards and approaches, the starting point of the Diversion 
and Mediation Program is diversion of a juvenile from the formal justice system and provision of environ-
ment to facilitate the prevention of a juvenile from committing a repeated crime. 

Diversion is the mechanism for exemption of a juvenile from criminal responsibility the primary 
objective of which is to prevent repeated crime, to facilitate the juvenile to reintegrate into the society as a 
full-fledged citizen and to involve the victim of an offense into the process of restoration of justice. That is 
why rehabilitation and social reintegration of a juvenile is of utmost importance in the program and thus, 
the component of mediation serves for the hereof goal within the program. Naturally, one of the most 
important objectives of mediation is to satisfy the needs and requirements of a victim as well. 

The Juvenile Diversion and Mediation Program was enacted in 2010 on the basis of the Changes 
introduced to the Criminal Code of Practice of Georgia.26 On the hereof basis, on November 19, 2010 the 
Diversion and Mediation Agreement was signed for the first time. It was a time when the program was 
valid only in four cities of Georgia.27 “The Diversion and Mediation Program aims to exempt the juvenile, 
committing a less grave crime for the first time, who apologized to the victim and is committed to com-
pensate the inflicted damage, from the criminal responsibility. On the one hand, the new program diverts a 
juvenile from the criminal system and conviction and on the other hand, facilitates to restoration of justice, 
to prevention of relapse and to form a juvenile into a law-abiding person”.28 Since 2010, the program has 
been extended and in August, 2013 the pilot mode has been accomplished. In November, 2014, 4 years 
after enactment of the program, the diversion and mediation program reform has started. The pilot period 
situation has been analyzed, allowing identification of the gaps and shortcomings and correction of 
numerous aspects. Most importantly, the program has forwarded to a new stage.29 

Within the framework of the reforms undertaken in 2014, numerous important changes have been 
implemented. First of all, it is noteworthy that the indication into the paragraph “a” of the Article 1 of the 
Decree of the Minister of Justice of Georgia of 2010 N216 envisages application of the program to the less 
grave crime and the crime, attributed to the category of a grave crime due to its “group” character (as due to 
the aggravating circumstances). According to the changes introduced to the Decree in 2014, the program 
has further applied to the grave crimes as well. Prior to the hereof changes, the Decree of the Minister was 
to some extent in contradiction with the Article 105 of the Criminal Code of Practice of Georgia, allowing 
diversion both for less grave or grave crimes, while the Decree of the Minister provided restriction of the 
hereof possibility. 

The repeal of the concept of the first committed crime, provided in the Decree of the Minister of 
Justice of Georgia of 2010 N216 is to be considered as an important change, Existence of the hereof 
reservation implied the possibility of wider elucidations and contradicted with other Articles of the hereof 
Decree, namely with admission of diversion upon aggregate of crimes. In most cases upon aggregate of cri-
mes, time of commitment of crime differs. Correspondingly, diversion from the second crime becomes im-
possible as the second crime cannot be considered as the crime committed first. After introduction of chan-
ges, the program further applies to the persons without previous crime records before decision on diversion. 

Annulment of the mandatory pre-condition of decision-making on diversion on commitment of a 
juvenile to apologize to the victim and compensate the damage can be considered as the most important 
change in terms of mediation. 

                                                 
26   The Law of Georgia on Amendments and Changes to the Criminal Code of Practice, № 3616, the Legislative He-

rald of Georgia, 24, 09, 2010. 
27   The Report by the LEPL Center for Crime Prevention on the Diversion and Mediation Program, 2015, 1, <http:// 

ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016]. 
28   Shalikashvili M., the Legal, Criminological and Psychological Aspects of the Juvenile Diversion and Mediation 

Program, Tbilisi, 2013, 4. 
29   The Report by the LEPL Center for Crime Prevention on the Diversion and Mediation Program, 2015, 1, <http:// 

ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016]. 
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Another significant change was to improve the procedures and establish the action terms for the 
professionals. Prior to the changes of 2014, the professionals engaged in the program had no detailed action 
terms outlined. Hence, based on the practice we may state that there were cases when the mediation and/or 
diversion agreement has been signed sundry months or even one year after commitment of crime. Natu-
rally, it entailed loss of meaning of mediation and diversion. The hereof circumstance hindered a juvenile 
in acknowledgment of the crime committed thereby; it was the basis for the victim to have the sense of 
injustice. Besides, absence of terms even entailed formal vain mediation. 

One of the most important changes of 2014 was increase of the role of the mediator in the program. 
On the basis of the change introduced to the Decree of the Minister of Justice of Georgia of 2010 N216, the 
mediator enjoys the right to be engaged into the diversion and mediation process on the early stage starting 
in November, 2014. According to the previous edition, the prosecutor was to receive approval or rejection 
of participation of the victim in the process. The change envisages involvement of the mediator in all the 
cases with participation of the victim. He/she elucidates the essence and objective of the program and then 
receives informed approval or rejection of the victim on participation in mediation process. “Practice 
revealed that the prosecutors often fail to provide communication with the victim on the extent necessary 
due to lack of time or other grounds. They fail to elucidate the essence and the objectives of the program 
for the victims, thus gaining their approval on participation in the mediation process”.30 

Therefore, change undoubtedly is one of the positive steps, evidenced with the indices published by 
the LEPL “Center for Crime Prevention”. According to data for 2015, application of the mediation 
component is increased in the program. The index of the successfully accomplished mediation31 for 2015 
constituted 51%, which is higher than the index of the preceding years almost three times. The index of 
successful mediation for 2014 constituted 18% and for 2013 – 25%. Success of mediation is as well 
evidenced with the number of mediation conferences: 114 mediation conferences have been held in 2015 
while the number of the conferences constituted 28 for the similar period in 2014, and 34 conferences in 
2013.32 

 

3.Principles of the Program 

The Decree of the Minister of Justice of Georgia of February 1, 2016 N120 on “Rules of Application 
of the Juvenile Diversion/Diversion and Mediation Program and Approval of the Basic Conditions of the 
Agreement to be signed between the Parties” establishes the following principles of juvenile diversion/ 
diversion and mediation program: maximal facilitation to application of alternative mechanisms; volun-
tarism; proportionality; confidentiality; inadmissibility of stigmatism; consideration of the best interests of 
juveniles. Below, we will consider each of the principles severally. 

Maximal Facilitation to Application of Alternative Mechanisms. Introduction and establishment 
of the hereof principle into Georgian reality is very important and useful. M. Shalikashvili, in his work, 
notes that the hereof principle is new for Georgian reality and the material33 processed thereby had no 
indication thereto. It is noteworthy that unlike Georgian reality, the said principle is provided in and 
established under the important international acts, such are: Convention on the Rights of the Child34 and 

                                                 
30   The Report by the LEPL Center for Crime Prevention on Juvenile Diversion and Mediation Program, 2014, 2-3, 

<http://diversion.ge/res/files/52/Diversion%20Report%202014.pdf>, [30.06.2016]. 
31   Mediation process served as the topic for the conference, accomplished with conclusion of the Agreement on 

Diversion and Mediation ,clarification by the author – L.J. 
32   The Report by the LEPL Center for Crime Prevention on Diversion/Diversion and Mediation Program, 2015, 5, 

<http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016]. 
33   Shalikashvili M., The Legal, Criminological and Psychological Aspects of Juvenile Diversion and Mediation Prog-

ram, Tbilisi, 2013, 32-22. 
34   Convention on the Rights of the Child , adopted on November 20, 1989, enacted on September 2, 1990. 
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UN Standard Minimum Rules for Administration of Juvenile Justice (hereafter referred to as the “Beijing 
Rules”).35 

The sub-paragraph “b” of the paragraph 3 of the UN Convention on Rights of the Child abides the 
States to undertake the remedies or the children in conflict with the law without court proceedings and with 
full observance of human rights and legal guarantees. Besides, the 6th and the 11th norms of the “Beijing 
Rules” uniquely establish preference of application of alternative remedies upon criminal proceedings. The 
norms, consistent with the hereof international norms, shall be introduced into the Criminal Code of Geor-
gia, which undoubtedly can be considered as an event of utmost importance. The above-mentioned process 
is even further enhanced with the Juvenile Justice Code36 which is a significant step forward for Georgian 
Criminal Law and Juvenile Justice. 

In line with the Decree of the Minister of Justice of Georgia N120, participation in the Diversion/ 
Diversion and Mediation process is a voluntary decision when the juvenile admits the crime committed. 
Any kind of pressure on the parties in view of their participation in the process is inadmissible. The parties 
are entitled, at any stage, to refuse participation in diversion/mediation process. The hereof principle is one 
of the constituent principles of diversion and mediation program. Without voluntarism, the goals envisaged 
under the program could not be achieved. It is particularly important that all the participants of the process 
are empowered, at any stage – pre-conference or mediation conference, to refuse participation in the 
program. The hereof principle further enhances the guarantees envisaged under the program. Otherwise, 
without participation thereof in the process, juveniles would fail to acknowledge the crimes committed 
thereby. 

It is as well noteworthy that the juvenile subject to be diverted shall not refuse the mediation com-
ponent solely when he/she agrees on diversion. Her/his consent on diversion implies automatic consent on 
participation in mediation. This is the very reason entailing increased role and involvement of the mediator 
in diversion and mediation program. Currently, based on practice, we can state that the mediators spend 
much time and efforts to ensure acknowledgement by the victim of his/her role and function. Involvement 
of the victim is very important for a juvenile to acknowledge his/her own crime as well besides the benefit 
of compensation of the moral and material damage for the victim. 

According to the principle of proportionality, the obligations imposed on a juvenile shall be pro 
rata to the offenses committed thereby. In line with the Decree of the Minister of Justice of Georgia N120, 
it is important to take the age of juvenile, his/her personal characteristics, the nature and gravity of the cri-
me, inflicted damage and impact of the crime on the society into account upon definition of the remedies.  

The said principle prevents imposition of the severer punishment on a juvenile for his/her offenses 
and prevents the remedies selected therefore to be severer than the crime committed. According to the in-
formation provided by the practitioner professionals, selection of the terms for the agreement on diversion 
shall be individual in any case on the basis of the individual estimation report composed by the social wor-
ker of the National Probation Agency. 

Confidentiality is one of the most important principles of juvenile diversion and mediation program. 
Without confidentiality, the objectives of the program could not be achieved, entailing vanity of the efforts 
of the professionals. The said fact is one of the bases to prevent stigmatization of a juvenile. The principles 
of privacy protection and inadmissibility of stigmatization are the most important and fundamental, pro-
tecting a juvenile and granting such an importance to the juvenile diversion and mediation program. “It is 
up to the participatory state in the diversion and/or mediation process and the public institutions to prevent 
stigmatization of a juvenile as guilty (labeling) entailing him/her to seek an offender in his/her personality. 
Tender and individual attitude of the parties of the diversion and/or mediation process towards the juvenile 

                                                 
35   United Nations Standard Minimum Rules for the Administration of Juvenile Justice, The Beijing Rules, adopted 

on November 29, 1985. 
36   Juvenile Justice Code, Article 8, №3708-IIR, the Legislative Herald of Georgia, 24.06. 2015. 
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shall be based on privacy of personal information of the citizens and shall prevent stigmatization of an adult 
as a criminal and formation of his/her criminal career”.37 

None of the international or local documents analyzed by me give an exact definition of the best in-
terests of a juvenile. Based on these documents, the best interest of a juvenile in every particular case shall 
be identified in individual manner. The best interest of a child within the criminal justice sphere shall be 
elucidated as his/her right to: be protected, have the sense of safety and welfare; have the rights on health, 
education and development protected; and the primary starting point shall imply resocialization-reha-
bilitation of a child and his/her reintegration in society in capacity of a full-fledged citizen.38 All the hereof 
aspects shall be observed on the basis of communication with the child, listening if he/she has something to 
say. The hereof right is severally defined under the Article 12 of the Convention on the Right of the 
Child.39 Definition of the best interest of a child is provided in the international document, such is the “Bei-
jing Rules” and the General Comment N10 of the UN Committee on the Right of the Child, stating: “In all 
decisions taken within the context of the administration of juvenile justice, the best interests of the child 
should be a primary consideration. Children differ from adults in their physical and psychological deve-
lopment, and their emotional and educational needs. 

Such differences constitute the basis for the lesser culpability of children in conflict with the law. 
These and other differences are the reasons for a separate juvenile justice system and require a different 
treatment for children. The protection of the best interests of the child means, for instance, that the tra-
ditional objectives of criminal justice, such as repression/retribution, must give way to rehabilitation and 
restorative justice objectives in dealing with child offenders. This can be done in concert with attention to 
effective public safety”.40 

 

4. Legal Regulation of the Program 

Currently, the Juvenile Diversion and Mediation Program is regulated under the acts as follows: the 
Law of Georgia on “Juvenile Justice Code”; the Decree of the Minister of Justice of Georgia of February 1, 
2016 on “Ratification of the Basic Conditions of the Agreement on Juvenile Diversion/Diversion and Me-
diation Program to be signed between the Parties”; the joint Decree of the Minister of Justice, the Minister 
of Internal Affairs and the Minister of Corrections of Georgia of March 15, 2016 N132/N95/N23 and the 
Decree of the Director of the LEPL “Center for Crime Prevention” on “Rule of Activity of the Mediators 
engaged in the Juvenile Diversion and Mediation Program and Ratification of the Draft Documents”. The 
Juvenile Justice Code enacted on January 1, 2016 entailed introduction of lots of changes to the issues of 
regulation of diversion/diversion and mediation program, including the most important changes envisaging 
extended application of the program to the persons of the age of 18-21, granting the authority of diversion 
to the Court, establishment of new remedies etc. 

According to the current regulation, the authority of diversion of the person under 21 shall be granted 
to the Prosecutor prior to the pre-court session under the part one of the Article 39 of the Juvenile Justice 
Code of Georgia and in line with the part two of the hereof Article, the Judge as well enjoys the authority 
of diversion, granted under the Juvenile Justice Code – to return the case to the Prosecutor in view of diver-
sion of a person. It entails liability of the Prosecutor to divert the person under 21. In line with the Juvenile 
Justice Code, the Judge is entitled to make the decision on diversion as with own initiative so on the basis 
of the substantiated mediation of the party. It is as well important that the Judges in practice make decisions 
not only on the basis of the mediation of the party but require from the National Probation Agency to 

                                                 
37   Shalikashvili M., The Legal, Criminological and Psychological Aspects of the Juvenile Diversion and Mediation 

Program, Tbilisi, 2013, 41. 
38   The Explanatory Note to the Juvenile Justice Code, 59-60, <http://www.parliament.ge/ge/law/8688/18832>, 

[30.06.2016]. 
39   Convention on the Rights of the Child, adopted on November 20, 1989, enacted on September 2, 1990. 
40   General Comment №.10, Children’s Rights in Juvenile Justice, UN, 2007. 
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deliver the individual estimation report of the person subject to be diverted, which plays an important role 
upon decision-making on diversion. 

The authority of diversion granted to the Judge can be considered as a positive action, though the 
statistical data so far evidences that the index of diversion returned from the Court compared to the com-
mon index, is quite low. According to the information by the Prosecutor’s Office of Georgia, in 2015 du-
ring five months 15 cases of persons under 21 have been returned from the Court, constituting 200 persons 
in total diverted. However, hereof factor serves as the filter at some extent for the Prosecutor as well to ti-
mely make correct decision on diversion. 

The record provided in the part two of the Article 8 of the Juvenile Justice Code can be considered as 
the most important factor as well, envisaging consideration of possibility of diversion on the juvenile cases 
first of all and estimation of the degree of resocialization-rehabilitation of a juvenile and prevention of crime 
against the criminal responsibility and application of penalty. All these factors set high standards both for the 
Prosecutor and the Judge – in case of availability of the respective pre-conditions to argument non-application 
of diversion and preference of criminal responsibility as more important in every concrete case. 

Let us consider the diversion procedures on the basis of the hereof documents and practice. On the 
first stage, after the Prosecutor makes the preliminary decision on diversion, he/she meets the juvenile and 
his/her legal representative (in case if the juvenile uses the services of a lawyer, with the lawyer as well); 
elucidates the essence of the diversion program, the model terms and provides all necessary information. In 
case if the consent is granted, the Prosecutor meets the victim to provide the information about the decision 
on diversion and concludes the protocol of consultation with the victim; henceforth, the Prosecutor elu-
cidates that the victim will be contacted by the mediator and provides the brief information about the 
activity of the mediator. At the second stage, the Prosecutor adopts the resolution on onset of the diversion 
process and submits the address within the term of three business days to the respective territorial unit of 
the National Probation Agency appealing assignment of a social worker. Simultaneously, he/she submits 
the address to the LEPL “Center for Crime Prevention” of the Ministry of Justice of Georgia appealing for 
assignment of the mediator. The Head of the Probation Bureau and the Manager of the Diversion and 
Mediation Program shall, within the term of two business days, assign the social worker and the mediator 
with the case. Each of them then is entitled to start their activity. 

The social worker has the term of 10 business days to estimate the juvenile and his/her social en-
viron; to estimate the biological, psychological and social factors of the juvenile subject to be diverted and 
to prepare the individual estimation report providing all hereof factors and to offer the terms of reference 
for diversion to the Prosecutor and in case of mediation, to the mediator. At that, he/she shall estimate the 
risk of repeated crime. Simultaneously, the mediator, within the similar term of 10 business days, shall 
work with the victim. Within the hereof term, he/she shall meet the victim, introduce the diversion prog-
ram, provide the information on mediation and obtain consent or refusal on involvement in the mediation. 
Besides, the mediator is authorized to declare refusal on involvement of the victim in the mediation pro-
cess. The above-mentioned circumstance can be conditioned on various basis, for instance with aggressive 
behavior of the victim, his/her ideology or other factors. The mediator, within the term of 10 days, in case 
of the refusal of the victim or his/her (mediator) personal refusal on involvement of the victim in mediation 
process, shall submit the respective protocol to the Prosecutor, the Diversion and Mediation Program 
Manager and notify the social worker as well. At this very stage the decision is made either on further con-
tinuation of mediation or termination of the process. 

Based on practice and according to the information of the practitioner mediators, the greatest efforts 
they have to direct to convince the victim to participate in mediation. In this case, the mediators strive to 
increase the motivation of the victim as mostly their motivation is quite low. Most of them fail to acknow-
ledge the positive role of mediation as for him/her so for the juvenile. Often, the citizens are not even aware 
of mediation and naturally know nothing about the program. The mediators strive to elucidate the essence, 
objectives and principles of the program to the victims and to increase their motivation. However, ac-
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cording to the statistic data by the LEPL “Center for Crime Prevention”, the greater part of the victims ag-
rees on mediation.41 Mostly, their refusal is conditioned with the lack of time and minimal degree of da-
mage. There are the cases in practice when the mediator himself/herself concludes the protocol of refusal 
due to various reasons, for instance due to the long period after commitment of crime, psychological state 
of the juvenile, or even due to refusal of the victim to meet the mediator at all. 

In the event if diversion continues without mediation, within the term of 10 business days upon 
receipt of the individual estimation report developed by the social worker, the Prosecutor shall provide con-
clusion of the Diversion Agreement. The hereof term covers as well five business days, given to the social 
worker and the Prosecutor to communicate the Agreement terms. In case of diversion without mediation, 
the agreement in practice is signed in the Prosecutor’s Office by: juvenile, his/her legal representative, 
Prosecutor and the social worker. In the event if the juvenile uses the services of the lawyer, the lawyer 
shall as well sign the agreement; the translator or other person may as well be attending the signing process, 
certifying the agreement with their signatures. 

In the event if diversion is accompanied with mediation, within the term of 10 days upon receipt of 
the individual estimation report developed by the social worker, the mediator shall provide the preparatory 
meetings for mediation between the parties and organize the mediation conference.  

Within the term of 10 days, the mediator shall communicate the agreement terms with the Prosecutor 
and the social worker and then at least once meet the juvenile and the victim to prepare them for the me-
diation conference subject to be held by the mediator. The hereof meeting shall necessarily be held on the 
neutral territory. In compliance with the Ordinance of the Director of the Center for Crime Prevention, the 
preparatory and general meetings in Tbilisi shall be held in “Mediation House” established in 2014 pur-
posed to serve the special venue for mediation; the “Mediation House” provides the comfortable rooms for 
the preparatory meetings and mediation conference. As to the process of the conference, it is held by the 
mediator. The meeting is attended by the juvenile, his/her legal representative, lawyer (if such) and the 
victim. In case of will, the mediation conference can as well be attended by the Prosecutor and the social 
worker. It can be considered as another important change after enactment of the Juvenile Justice Code. 
According to the practitioner mediators, the mediation process was at significant extent complicated with 
presence of the Prosecutor and the social worker, which mostly was expressed in lack of time or busy sche-
dule, entailing difficulty of establishment of the conference time to be acceptable for all the parties. It was 
causing difficulties in practice. It is as well noteworthy that on the basis of the Ordinance of the Director of 
the Center for Crime Prevention, the meeting can as well be attended by the supporters of the parties. The 
supporter can be any person attending the meeting with the will of the party. The mediator, in this event, 
shall preliminarily communicate the hereof fact with another party and only upon consent of another party, 
shall allow involvement of the supporter in mediation process. 

During the mediation conference, all the parties are given the floor. The sequence of the speeches 
shall be defined by the mediator. According to the practitioner mediator, it is as well important to ensure 
layout of the participants upon the conference. The juvenile and the victim shall be seated face to face on 
the right and the left side of the mediator. The legal representative of the juvenile and the social worker 
shall seat next to him/her and the Prosecutor shall seat next to the victim. During the conference, the par-
ticipants frankly speak about the occurred fact, express their emotions and opinions. At the general meeting 
of mediation, the juvenile shall not be rebuked. The parties shall speak about the action committed instead 
of personality of the juvenile. Aggressive and directive speeches are as well inadmissible. In case of the 
tension, the mediator is entitled to declare the break and lead the parties to the separate rooms to later 
gather them at the mediation conference again. The general meeting shall be accomplished with signing of 
the agreement by all the attendees. 

                                                 
41   The Report by the LEPL Center for Crime Prevention on Diversion/Diversion and Mediation Program, 2015, 5, 

<http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016]. 



 200 

In restorative justice, especially in the victim offender mediation, so-called “reintegration shame” 
theory is considered as a disputable but important theory, described in the work by John Braithwaite42 “Cri-
me, Shame and Reintegration”. The author discusses that shame, especially as one of the methods of 
prevention of repeated crime, shall be dissociated as the shame, humiliating a person, insulting him/her and 
entailing stigmatization, from the reintegration shame, when important people do correctly condemn the 
crime but not the personality of the offender, which allows the offender to be released from shame and 
prevents repeated crime. According to the reintegration shame theory, consideration of the crime conse-
quences in presence of the victim (family members of the offender) creates the sense of shame at the con-
ference; in this process, support of the people beloved and respected by the offender, facilitates to achi-
evement of reintegration goals, converting the process into the ritual. It is not the shame felt by means of 
police, Judge or an article in the newspaper, to which the offender most likely would not pay attention; it is 
the feeling of shame from the point of view of the people he/she loves and respects.43 

As to the Agreement on Diversion and Mediation, it is the agreement of a civil type with the possible 
validity period of 12 months. It reflects the obligations of the parties. We shall attach particular attention to 
the part of the agreement concerning the juvenile and it can be conditionally divided into two parts – 
services and obligations. The first part covers various services for rehabilitation and resocialization of the 
juvenile; as to the obligation part, it can as well be sub-divided into two parts – obligations towards the 
victim and obligations towards the society. Based on the information by the practitioner professionals, we 
can state that the mediators and other professionals mostly try to ensure compensation of the damage by the 
offender not with his/her actions but by monetary means. It means imposition of obligations towards the 
victim. As the mediators state, development of such conditions is relatively simple when we deal with the 
legal entity. Based on practice analysis we can state that there are frequent cases of employment of ju-
veniles in the supermarkets, stores and other facilities without been paid which serves for compensation of 
the damage inflicted by the juvenile. As to the part of the obligations towards the society, it is purposed for 
the juvenile to acknowledge the crime committed by him/her, elucidation of the damage inflicted to the 
society etc. In such cases, deriving from the practice, conditions such are assistance rendered to the per-
sonnel in the nursing homes and canteens, participation in greening and cleaning actions etc. are frequently 
applied.44To illustrate the above-said, below we provide the examples of sundry conditions envisaged under 
the agreement, selected in the mediation process: 

– help to the victim in agricultural activity; 
– help to the victim in stock-taking and cleaning of the store owned by the victim; 
– compensation of the damage inflicted to the store owned by the victim; 
– help to the water supply service employees in mending and monitoring the pipes; 
– help to the top management of the pool in cleaning the yard.45 
On the basis of the hereof and other conditions we can state that involvement of the victim in 

mediation process especially upon selection of the conditions is of utmost importance. The primary purpose 
of such conditions is analysis of the action committed and damage inflicted by the juvenile. That is why 
involvement of the victim putting forward his/her conditions is so important. Besides, it may serve as a 
trigger for the juvenile to realize his/her culpable action and consequences thereof. Thus, we strive to 
provide compensation of the material damage and reduction of the moral damage inflicted to the victim. 

After signing the Diversion/Diversion and Mediation Agreement, implementation by the juvenile of 
the terms envisaged under the Agreement shall be monitored by the social worker, organizing intermittent 
meetings with him/her to speak about the occurred fact and to let him/her realize the crime committed. The 

                                                 
42   Braithwaite J., Crime, Shame and Reintegration, Cambridge, UK, 1989. 
43   Annual Report for 2003 and Resource Material Series № 63. UNAFEIFuchu, Tokyo, 2004. 
44   The Report by the LEPL Center for Crime Prevention on Diversion/Diversion and Mediation Program, 2015, 5, 

<http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016]. 
45   Ibid. 
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social worker also inspects the course of implementation of the agreement terms and develops the monthly 
report to be submitted to the Prosecutor. The Prosecutor, in his/her turn, shall at least once per three months 
meet the juvenile. There exists probability that the juvenile will not use the chance and will breach the 
agreement term. In this case, if the breach is gross, the Prosecutor, after interviewing the juvenile and his/ 
her legal representative and taking all the circumstances into account, is entitled to terminate the Diver-
sion/Diversion and Mediation Agreement and process the case to the Court by means of traditional juris-
diction. The number of similar cases is few – in 2015 the index constituted only 2%.46 

 

5. Statistics47 

The period of 2010-2014 is sufficient to detect the shortcomings and analyze the statistics. It serves 
as basis for the changes introduced in the end of 2014. It is crucial that the index of diversion has remained 
unchanged in 2015. Particular attention shall be attached to the index of successful mediation48, increased 
three times compared to 2015. It also is a result of the changes introduced in the end of 2014. 

All in all, 296 juveniles in total were diverted in 2015. 143 juveniles out of 296 were subordinated to 
mediation and 114 mediation general meetings were held. 

Starting from 2010 till December 31, 2015 inclusive, 1038 juveniles in total were diverted. 
1. The index of successful mediation according to the number of juveniles (in re cases with the 

concrete victim): 
 

 2013 2014 2015 
Successfully 
accomplished 

25% 18% 51% 

 
2. The index of Successful Mediation Conferences: 

 2013 2014 2015 
Successfully 
accomplished 

34 mediation 
conferences 

28 mediation 
conferences 

114 mediation 
conferences 

 
3. Reasons of Failed Mediations in 2015: 

Reason Quantity Percentage 
Refusal of the victim 7 2% 

The mediator refusing mediation 71 24% 
The victim refusing mediation 67 23% 

Other 8 3% 
Successful mediation 143 48% 

Total 296  
 

4. Data for 2013-2015: 
 2013 2014 2015 

Juveniles involved in 
diversion and mediation 

program 

332 cases 204 cases 296 cases 

Concrete victims in cases 203 cases 197 cases 282 cases 
Other   7 cases 

Mediation held 51 cases 36 cases 143 cases 
Percentage 25% 18% 51% 

                                                 
46   The Report of the Prosecutor General of Georgia on Juvenile Diversion, 2015, 19. 
47   The Report by the LEPL Center for Crime Prevention on Diversion/Diversion and Mediation Program, 2015, 5, 

<http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016]. 
48   The Process of Mediation, Serving as the Topic for the Mediation Conference, Ending with Conclusion of the 

Diversion and Mediation Agreement (clarification by the author – L.J.). 
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5. The Statistic Data of 2015 According to the Regions: 

Region Quantity Percentage 
Imereti 16 5% 
Racha 0 0% 

Kakheti 28 9% 
Samtskhe-Javakheti 15 5% 

Samegrelo-Zemo 
Svaneti 

27 9% 

Shida Kartli 19 6% 
Mtsketa-Mtianeti 8 3% 

Kvemo Kartli 22 7% 
Adjara 29 10% 
Guria 17 6% 

Prosecutor’s 
Offices in Tbilisi 

104 35% 

The Prosecutor’s 
Office/District 
Prosecutor’s 

Offices 

11 35% 

Total 296  
 

6. The Statistic Data for 2015 According to Months: 

Month Quantity Percentage 
January 14 5% 

February 16 5% 
March 29 10% 
April 27 9% 
May 28 9% 
June 32 11% 
July 27 9% 

August 25 8% 
September 14 5% 

October 21 7% 
November 15 5% 
December 48 16% 

Total 296  
 

7. The Statistic Data According to Gender: 

Gender Quantity of cases Percentage 
Female 26 9% 
Male 270 91% 
Total 296  

 

 
8. Diversion data According to the Age upon Committing a Crime: 
 

Age Quantity of cases Percentage 
14 years old 52 18% 
15 years old 61 21% 
16 years old 75 25% 
17 years old 108 36% 

Total 296  
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9. The Statistic Data for 2015 According to the Categories of Crimes: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
10. The Statistic Data for 2015 According to Validity Term of the Agreement: 
 

Category Quantity of cases Percentage 
Grave 95 32% 

Less grave 201 68% 
Total 296  

 

11. The Statistic Data for 2010-2015 According to the Regions: 
 

Region  Quantity Percentage 
Imereti 104 10% 
Racha 1 0% 
Kakheti 67 6% 
Samtskhe-Javakheti 49 5% 
Samegrelo-ZemoSvaneti 64 6% 
ShidaKartli 68 7% 
Mtskheta-Mtianeti 33 3% 
Kvemo Kartli 102 10% 
Adjara 88 8% 
Guria 35 3% 
Prosecutor’s Offices in Tbilisi 412 40% 
Prosecutor’s Office/District Prosecutor’s Offices 15 1% 
Total  1038  

 
12. The Statistic Data for 2010-2015 According to Gender: 

Gender Quantity of cases Percentage 
Female 96 9% 
Male 942 91% 
Total 1038  

Validity term Quantity of cases Percentage 

1 month 19 6% 

1,5 months 1 0% 

2 months 129 44% 

2,5 months 4 1% 

3 months 93 31% 

4 months 35 12% 

5 months 6 2% 

6 months 9 3% 

7 months - 0% 

8 months - 0% 

9 months - 0% 

10 months - 0% 

11 months - 0% 

12 months - 0% 

Total 296  
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6. Conclusion 

 

Hence, we may conclude that starting since 2010 up-today, the Juvenile Diversion and Mediation 

Program has constantly been updated: year after year the program coverage has been extending to include 

more cities and enlarge application area; in 2014 the category of crimes has been enlarged to which diversion 

applies and the program coverage extended to the crimes of grave category; the procedures have changed; the 

action terms for the professionals have been established; upon the hereby wave of the reform, the role of the 

mediator has been enhanced; the problems revealed as a result of analysis of the past period of the program 

have been eliminated; in line with the Juvenile Justice Code, the Juvenile Diversion Program shall as well 

apply to the adults of 18-21 years old since 2016; the Judge has been granted the authority to return the case to 

the Prosecutor in view of diversion, which will be mandatory for the Prosecutor; new diversion remedies have 

been established; the Diversion and Mediation Program became the primary considerable remedy for the 

professionals in the justice system and other significant changes have been implemented. 
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Catherine Green Burnett 

Tasha Willis  

Mediation  

(Training Manual) 

 

Introduction 

This Manual represents a compilation of material used in decades of mediation training.1 It draws 
from a variety of academic disciplines, including: 

 

 Law  

 Psychology 

 Communication Theory 

 Game Theory 

 Conflict Theory 

 Sociology 

 Cultural Anthropology 
 
The principles upon which it is based transcend state and national boundaries. This is not a text about 

mediation theory. Rather, it is a platform for mediation skills development. It is intended to provide the 
background and context necessary for a rigorous experiential learning model. It is written in a simple, 
straight forward style that seeks to avoid excessive footnotes and jargon.  

This Manual takes an interest-based, problem-solving approach to conflict resolution. It is neither 
wholly “facilitative” nor “evaluative” in orientation. While these training materials are relevant to media-
tion in any context, they often focuses on a “compulsory” mediation paradigm – whether the result of con-
tractual agreement or litigation-based court referrals. 

The heart of mediation skills training remains learning by doing. A Manual can never replace the 
learning cycle of seeing-doing-critiquing-re-doing, and this Manual is no exception. What a Manual can do 
is help inform that cycle. 

                                                 
  Vice President and Associate Dean, Professor at South Texas College of Law, Mediation Expert, 

Frank Evans Center for Conflict Resolution.  
    University of Houston Law Center Faculty, ADR Director, Profes0sor.  
  Creation of the manual is enabled by the generous support of the American people through the United States 

Agency for International Development (USAID). The contents are the responsibility of the authors and do not 
necessarily reflect the views of USAID or the United States Government. 

 Creation of this manual is enabled through USAID Sponsored Joint Project of East West Management Institute 
Judicial Independence Legal Empowerment Project (EWMI JILEP), Ivane Javakhishvili Tbilisi State University 
National Center for Alternative Dispute Resolution (TSU NCADR) and South Texas College of Law (STCL). 

1  We wish to thank our training colleagues for their many contributions through the years to the Frank Evans Center 
for Conflict Resolution at South Texas College of Law that lead to the creation of the various Training Manuals 
and materials on which this project is based. We are particularly grateful to the late Professor Hans Lawton, Judges 
Bruce Wettman and John Coselli, and the host of volunteer facilitators. We dedicate this Manual to the People of 
Georgia, with gratitude for the honor of sharing their efforts to incorporate mediation as one method of civil 
society dispute resolution. 
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Mediation training has become a core competency for many advocates and practitioners, even those 
who never intend to serve as mediators. A thorough, working knowledge of the process allows counsel to 
better serve their clients – whether crafting transactional documents that must consider the possibility and 
consequences of non-compliance, advising clients of potential recourses available in a pre-litigation envi-
ronment, or participating in court-referred mediation as their client’s representative. 

Training faculty may supplement this Manual with exercises, role plays, work sheets, and samples. 
For those wishing to study further, or to research underlying theories and assumptions, the faculty can point 
to a wealth of resources, both print and e-based. 

 

I. Mediation Basics 

1. The Nature of Mediation  

1.1. Overview 

Mediation2 gives parties a relatively inexpensive way to resolve their conflicts at an early stage. It 
offers them an opportunity to avoid some of the time, expense and stress involved in litigation or other 
formal grievance procedures. In some cases it may help the parties maintain valuable business and personal 
relationships. The hallmark of mediation is that it allows people to retain decision-making power and to 
craft solutions limited only by their own imagination. 

Conflict is an inevitable part of life. It appears in many forms: within a person, between people, bet-
ween a person and an institution, between a person and government, between institutions, between soci-
eties, between cultures, between nations.  

Conflicts have many root causes. Mediation is not intended to “solve” the complex psychology, cul-
tural, and social underpinnings of conflict. Similarly, it is not designed to determine the existence of his-
toric facts that may have led to the conflict or proclaim the “truth” of the conflict narrative.  

 In some instances conflict proves to be a positive impetus for growth or change. It other instances, it 
mires the participants, sometimes impacting areas of life beyond the immediate scope of the conflict. In the 
vast majority of life’s conflicts, the people involved are able to navigate their own end to the conflict. But 
that is not true in every instance. Mediation is intended to assist those experiencing conflict to reach a reso-
lution that they craft and that allows them to move beyond the conflict. 

In this training, the goal is not to eradicate conflict. It is to develop tools that allow parties in conflict 
to each “win” or, at a minimum, to be able to walk away from the conflict with a mutually acceptable so-
lution which they can each live. 

Mediation is essentially a form of assisted negotiation. In mediation, a neutral third person helps the 
parties to: 

 identify issues and interests,  

 vent anger and frustration,  

 negotiate effectively, and  

 find creative solutions to their problems.  

                                                 
2   In some systems, “mediation” may be known as “conciliation” although the term “conciliation” has other meanings as 

well. An example of mediation/conciliation in commercial disputes is found in UNCITRAL’s 1980 Conciliation Rules. 
The conciliator’s role is identical to that of the mediator, he “assists the parties in an independent and impartial manner in 
their attempt to reach an amicable settlement of their dispute.” The UNICTRAL Rules “cover all aspects of the con-
ciliation process, providing a model conciliation clause, defining when conciliation is deemed to have commenced and 
terminated and addressing procedural aspects relating to the appointment and role of conciliators and the general conduct 
of proceedings. The Rules also address issues such as confidentiality, admissibility of evidence in other proceedings and 
limits to the right of parties to undertake judicial or arbitral proceedings whilst the conciliation is in progress”, 
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1980Conciliation_rules.html>. 
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Mediation differs from litigation or arbitration in that the parties themselves “own the results”. That 
means it is the parties who have the power to decide whether and when to compromise, and under what 
terms. While the mediator’s role is to direct the course of the process, the parties themselves maintain 
control over the content and any settlement. 

 

 
 
There are many different definitions of mediation, but generally, they involve an explanation of the 

mediator’s role as a facilitator who assists people in conflict to arrive at a mutually agreeable solution. The 
mediator’s role is not one of decision maker; instead, the mediator works with the parties to promote 
reconciliation, settlement, or understanding.  

Generally speaking, mediation offers a private, confidential process in which an impartial third party 
encourages and helps disputing parties to communicate effectively with one another. It provides a 
somewhat structured, but still flexible, negotiation environment in which the parties may talk confidentially 
with one another. 

Parties may come to mediation via different routes: 

 pre-dispute agreement to submit to ADR process (frequently contractual)3 

 post-dispute, ad hoc agreement to submit to ADR process 

 mandatory referral (often court or agency-based). 
 
A. Mediation’s Role in the Continuum of Dispute Resolution Processes 

 

 
 

                                                 
3   For example, the International Centre for Dispute Resolution (ICDR) [the international division of the American 

Arbitration Association (AAA)] provides the following mediation clause examples: If the parties want to adopt 
mediation as a part of their contractual dispute settlement procedure, they can insert the following mediation clause 
into their contract in conjunction with a standard arbitration provision: If a dispute arises out of or relates to this 
contract, or the breach thereof, and if the dispute cannot be settled through negotiation, the parties agree first to try 
in good faith to settle the dispute by mediation in accordance with the International Mediation Rules of the 
International Centre for Dispute Resolution before resorting to arbitration, litigation or some other dispute reso-
lution procedure. If the parties want to use a mediator to resolve an existing dispute, they can enter into the following 
submission: The parties hereby submit the following dispute to mediation administered by the International Centre 
for Dispute Resolution in accordance with its International Mediation Rules. (The clause may also provide for the 
qualifications of the mediator(s), method of payment, locale of meetings and any other item of concern to the parties.) 
See <https://www.adr.org/aaa/faces/rules>. 
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The far left of this flow chart represents how a majority of “disputes” are resolved in daily life – the 
parties to the dispute reach a solution on their own, without the intervention of third parties.  

The far right represents the opposite extreme, in which the dispute is decided by someone other than 
the parties to it. The middle block, where mediation is found, represents the insertion of a third party not 
connected to the dispute to help, while still leaving the ultimate decisions about whether and how a dispute 
is resolved to the parties themselves. 

 

1.3. The Mediation Format 

Mediation is normally conducted in a more relaxed and informal manner than formal court proce-
edings. Because the process involves individuals, it can be adapted to meet their particular needs. The de-
tails concerning how a particular mediation is conducted may vary according to an individual mediator’s 
preferences and style, the relationship between the parties, and information and needs that become known 
during the course of the mediation. Nevertheless, there is a general template, or process, that is often 
followed. 

 
Overview 
The mediation session often begins with party presentations, where the participants are encouraged 

to give their respective versions of the dispute. This may include the parties venting their anger and frus-
tration. During these discussions, the mediator seeks to identify the parties’ underlying interests and to de-
termine the “why” behind the stated position. Next, the mediator assists the parties in settlement discu-
ssions by setting a discussion agenda, reframing their communications in neutral language and focusing 
their attention on possible solutions. The mediator will often help the parties “reality test” their proposed 
solutions. If the parties reach an accord, they usually execute a written agreement that may be enforced as 
any other contract.  

 

Stages 
The mediation process has five basic stages4: 

 

Mediator Introduction and Party Presentations 
 
 
 

Gathering Information & Identifying Issues 
 
 

 
Setting Agenda 

 
 
 

Resolving Issues 
[Generating Options, Reality Testing, Bargaining and Negotiating] 

 
 

 
Reaching Agreement 

[Or Impasse] 

                                                 
4   Some trainers separate the process into nine distinct stages, with four additional optional components. 
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Within this structure, the participants may repeat individual stages as often as necessary. The process 
is not a linear one.  

 

2. The Mediator’s Role 

The mediator’s primary function is to assist the parties in their communication with one another. The 
mediator conducts the process, controls the flow of information, helps clarify issues, and brokers the par-
ties’ negotiations.  

What the mediator does NOT do: 

 Adjudicate 

 Make evidentiary rulings 

 Advocate for a particular outcome 

 State opinions 

 Serve as judge or jury 

 Render a verdict or binding resolution 

 Coerce the parties into settlement 
During the course of the mediation, the mediator will try to focus the parties’ attention on the real 

issues in dispute and help them generate problem-solving options. Sometimes the mediator serves as a 
facilitator of communications by actively supervising the parties’ negotiations; at other times, the mediator 
functions as a teacher, helping the parties understand the dynamics of their conflict and how to make ef-
fective use of the mediation process. 

Often, the mediator performs the role of a devil’s advocate, encouraging each party to look at the 
dispute from the other party’s point of view and to make a realistic evaluation of the other side’s position. 
The mediator, however, NEVER performs the function of a judge or jury. This means the mediator should 
refrain from making decisions or advocating a particular outcome of the case. The mediator’s sole obliga-
tion is to assist the parties in reaching a voluntary settlement. The mediator should never coerce the parties 
to enter into an agreement against their wishes. Although the mediator ethically may make suggestions re-
garding settlement options, all settlement decisions must be left to the parties. 

Good, effective mediators share critical characteristics including: 

 Neutrality [relationship of mediator to parties – not aligned with either side] 

 Impartiality [committed to aid all parties; unbiased] 

 Flexibility [able to respond in real time to the dynamics present in the mediation] 

 Good listening and communication skills [comfortable using a range of questioning and reframing 
styles] 

 Creativity [able to generate options when needed or help parties do so] 
 

3. The Mediation Environment 

Parties to a dispute often come to mediation with preconceived notions about the merits of the con-
troversy and with definite ideas about how it should be resolved. It is not unusual for the parties to feel 
anger toward the opposite side and they may also be apprehensive about the mediation process. Addi-
tionally, this may be the first time the parties have encountered one another since the conflict began. Be-
cause of this tension, the mediator must conduct the process in an environment that is neutral, comfortable, 
and calming.  

In setting the stage for mediation, the mediator should consider the following items: 

 A Neutral Site  
If possible, the mediation should be conducted at a neutral site. This might be the mediator’s office, a 

hotel conference room, commercial mediation conference space for rent, or unused space at the courthouse. 
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ONLY when no other location is available, should the mediation be conducted in the offices of one of the 
parties or their counsel. 

 Space and Seating 
Parties often come to mediation with a high degree of emotion, anxiety, and even hostility. The me-

diator should try to create an environment that encourages cooperative interaction. The mediator must be 
aware that even the seating arrangement and the distance between the parties may be important consi-
derations. 

Different cultures have established norms regarding the acceptable distance between people in 
various situations.5 People become uncomfortable when the space between them does not fit their cultural 
expectations.  

The mediation rooms need ample space for the participants to move freely. Room temperatures 
should be maintained at a comfortable level. The rooms should be soundproof so as to preserve confi-
dentiality. Some studies have shown that parties reach agreement more easily in rooms that have windows. 

Ideally the facility should have enough space for a joint meeting room, with smaller conference 
rooms [“caucus rooms”] available for the participants if it becomes necessary to move from a joint session 
into private meetings. When possible, a “caucus room” should also be provided for each party to the media-
tion. This is space separate and apart from the central conference room, so that each side may meet priva-
tely with the mediator. However, a mediator may find themselves conducting a mediation where space is li-
mited. In these instances, the mediator may have to ask one party to step out of the room so they may cau-
cus with the other party and vice versa.  

 

 Food and Other Considerations 
Typically, the mediator will supply beverages and food for the disputants. If the mediation lasts a full 

day, the mediator should make suitable arrangements for lunch. These meals should be scheduled so that 
they enhance, rather than disrupt, the natural rhythm of the parties’ negotiations. 

If possible, each caucus room should be equipped with a telephone, drawing board, and writing pads 
and utensils. In some instances a DVD player, computer or touch pad, and monitor will assist the process.  

 

 Party Advisors 
Sometimes a party will arrive at the mediation session accompanied by an accountant, financial 

planner, or friend who has no individual or professional interest in the dispute. The mediator should try to 
ascertain, before the mediation begins, if possible, the exact role such non-party intends to play in the pro-
cess and whether the opposing party objects to his or her attendance. The mediator must then decide 
whether the third party will be permitted to attend the mediation process. Generally, it is advisable to try to 
keep the number of participants roughly the same on both sides. 

 
4. The Mediation Atmosphere / Attitude                                                                   

4.1. The Mediator’s Responsibility 

An important part of the mediation environment is its “atmosphere.” The goal is to create an envi-
ronment conducive to reaching a mutually satisfactory resolution and to avoid elements and attitudes that 
place the parties in opposition to one another or that heighten an adversarial posture. 

The mediator directs, or choreographs, the process. To create a positive mediation atmosphere, the 
mediator must remain sensitive to the needs of the parties and demonstrate continuing concern about their 

                                                 
5   Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict at 149-150 (1989). 
  For example, in the United States people comfortably engage in personal relationship communication on a 1 to 2 

foot range. In contrast, working relationships and formal social interactions in the United States are normally 
conducted within a four to seven feet range.  
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comfort and well-being. This covers more than their physical comforts. Although the mediator always 
maintains neutrality and impartiality, the mediator is also serving as the primary proponent of successful re-
solution. Much of the mediator’s activities will center on moving the process forward in a positive manner 
and recognizing when advances to settlement have been made. Even while asking the parties difficult 
questions and reality testing proposals, the mediator is an advocate for resolution. 

 

4.2. Mediator Styles 

 

Mediators may have very different mediation styles. This may be a function of personal preference or 
their initial mediation training. Generally, mediators tend toward either an evaluative or facilitative approach.  

One way to categorize a mediator’s style is to ask: 
1.  How narrowly or broadly does the mediator tend to define the problem/ issue? 
2.  Does the mediator view her responsibility to include making assessments, offering prediction, or 

generating options and proposals? 
At the risk of gross generalization, a mediator with an evaluative style can be thought of as one who 

tends to be more comfortable assessing parties’ claims and options and more appear slightly more aggre-
ssive in her interactions. In contrast, the mediator with a facilitative style is one who tends to take a more 
passive problem-solving approach. Most mediators have a preference for one style over the other, but 
should be able to move smoothly between evaluative and facilitative techniques as the need arises. Many 
mediators have developed a style somewhere between those two extremes. 

 

 
 

Some markets place a premium on mediators who are much more evaluative than facilitative. Me-
diators practicing in these environments have responded to market demands by developing the technique of 
“living in the question”. The phrase describes a process used by evaluative mediators that has the parties 
constantly evaluating their case in an effort to reach settlement. Instead of the mediator stating what might 
be a fair and reasonable settlement, the mediator engages in sets of logical questions designed to bring the 
parties around to the same line of thinking. When used in caucus sessions, the questions have the party exa-
mine the strengths and weaknesses of both positions to analyze what a court might do. 

Some mediators may begin a particular mediation with a more facilitative approach but in later sta-
ges move to a more evaluative stance. These shifts in approach should always be the result of a strategic 
choice by the mediator based on how the session is proceeding.  

 

4.3. The Parties’ Responsibility 

A successful resolution often requires more than just a good mediator. The parties themselves will 
play the most important role in determining whether there is resolution. 

The parties must be educated about why settling the dispute in mediation is in their best interest 
regardless of how they came to be at the mediation table. Concomitantly, both sides to the dispute must ha-
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ve the necessary information, capability, and motivation in order to arrive at a realistic appraisal of their po-
sition. A party’s settlement efforts may be futile if it does not have a realistic view of the dispute. 

In addition, the true decision-makers must either be present at the mediation or give their repre-
sentative full authority to negotiate and agree to a settlement on their behalf. When a party’s representative 
lacks adequate settlement authority, attempts at settlement can be severely hampered. However, if the per-
son with true settlement authority can be reached during the mediation (taking advantage of the many tech-
nology resources of the 21st Century), then their actual physical presence may not be necessary. Some me-
diators and mediation centers may insist on the presence of settlement authority as a precondition for 
beginning mediation. 

The mediator, if possible, will have had some communication with the parties before the session for-
mally begins. Through these communications, the mediator begins to build trust and confidence and may 
help alleviate some anxieties and concerns. The mediator may also start the task of gathering information 
about the parties and their dispute. Often this is accomplished when counsel submits a one or two page 
submission statement.6 

If parties are mentally prepared for and committed to the mediation process before coming to the 
mediation session, they will more likely be willing to engage in good faith settlement negotiation. 

  

5. Benefits of Mediation 

How valuable mediation may in any given dispute will be a function of the nature of the dispute, the 
stage in the dispute at which mediation occurs, the personalities of the disputants and possibly their rep-
resentatives, and the underlying interests at issue. 

Generally, mediation is thought be provide the following positives: 

 Saves time 

 Saves money 

 Is confidential 

 Fosters party self-determination 

 Allows for creative settlement options and tailored solutions  

 Reaches agreements that are more likely to be upheld. 
Although mediation provides many positive benefits, there may be situations in which this confiden-

tial process is not as appropriate as other methods of resolving disputes. Consider: 

 Cases affecting important constitutional or human rights, 

 Cases presenting issues that need public airing and resolution for societal reasons, 

 Cases involving high animosities and power imbalances between the parties, such as domestic 
violence.  

In some instances, a party’s advocate may have little choice concerning mediation or another ADR 
process. There may be contractual provisions requiring ADR as a predicate to litigation, or even in lieu of 
court-based proceedings. In other instances, although litigation has begun, mediation may be court-ordered 
or court-referred. 

Assuming, however, that the parties will have a choice, factors that an advocate may consider, and 
which echo factors that a mediator may later find relevant, include: 

 What type of solution does the party need: 
o Quick fix 
o Temporary or permanent 
o Precedent, public or confidential 

                                                 
6   The mediator is not reviewing pleadings, discovery transcripts, or court documents. Nor is the mediator con-

ducting independent legal research into the strength of a party’s position or the merits of their claim. 
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o Modifiable 

 How do the parties interact: 
o Long term relationship 
 Interested in maintaining 
 Want to terminate 
o One-time event 

 What are the client’s emotional or psychological interests: 
o Vindicating position 
o Avoiding stress of unresolved issue 
o Avoiding stress of litigation or similar proceeding 
o Maintaining relationship 

 What are the client’s financial interests: 
o Securing speedy recovery 
o Containing or limiting risk 
o Containing or limiting costs 

 

II. Conducting the Mediation 

Overview 

Mediation, as with all dispute resolution processes, consists of a series of stages. Although these sta-
ges may overlap, they usually will include five identifiable steps. Each step has its own activities, and each 
step presents goals and objectives from the mediator’s perspective: 

 
Mediator’s Introduction 
Activity: Mediator makes a presentation to disputants 
Objectives: 

 Establish rapport with disputants 

 Explain process, roles, and format 

 Develop guidelines for the process 

 Obtain commitments from parties 
 

Party Presentations 
Activity: Parties relate their view of events, desired outcomes 
Objectives: 

 Preliminarily identify issues underlying the dispute  

 Preliminarily identify parties’ positions on the issues 

 Recognize problems that might occur during this mediation, including: roadblocks to communi-
cation, potential power imbalances, likelihood that parties might work together to craft creative solutions 

 

Information Gathering/Issue Identification 
Activity: Mediator follows up with questions [sometimes, also, parties respond to what they heard 

from one another] 
Objectives:  
 Clarify 
 Develop list of parties issues 
 Frame issues in neutral language 
 Set agenda 
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Settlement Options/Negotiation 
Activity: Can occur in joint session or private meetings (caucus) 
Objectives: 

 Brainstorm 

 Help generate new proposals 

 Explore ways for parties to share information with one another 

 Reality test 
 
Closing 
Activity: Obtain written agreement (whether complete or partial) 
Alternative Activity: Set date for further communications  
Objective: 

 Memorialize parties commitments to one another 

 Provide framework for later settlement document 
 
Mediator’s Introduction  
The mediator’s introduction is one of the most important stages of the mediation session because it 

sets the tone for the parties’ negotiations. Before beginning the mediation/negotiation, the mediator should 
make appropriate disclosures to the participants, explain the format, and confirm that the parties are willing 
to go forward. 

 
Basic Mediator Introductory Checklist 

 

Introduce mediator, parties, and representatives 
Explain mediator’s credentials; make disclosures; confirm neutrality and confidentiality 
Obtain parties’ commitments [Might include signed agreement to mediate] 
Explain mediation process and mediator’s role 
E. Explain mediation format: 
Parties’ presentations 
Joint or separate meetings 
Discuss questions or concerns regarding any aspects of the process, neutrality or confidentiality 
Express confidence and encouragement 
 
Disclosures and Explanations 
 
The mediator should fully disclose any known relationships with the parties or their counsel that 

might affect or give the appearance of affecting the mediator’s neutrality. It is appropriate for a mediator to 
withdraw if either party expresses dissatisfaction with the mediator’s neutrality or impartiality.  

The mediator should fully inform the parties about: (1) his or her experience and qualifications; (2) 
any existing or prior relationships that might raise question about the mediator’s neutrality and impartiality; 
and (3) the mediator’s fees and other costs charged to the mediation.7 

  
Commitments About Time and Settlement Authority 
 
Before convening the mediation, the mediator should ascertain that all parties (or their designated 

representatives) have adequate authority to negotiate a settlement and have set aside sufficient time for the 
mediation.  

                                                 
7  Normally issues of fees and costs will have been decided well in advance of the Mediation. 
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Issues Impacting the Pro Se Party 
The mediator should refuse to proceed with the mediation if, in his opinion, a pro se party does not 

fully understand that the mediator will not provide legal advice. The mediator should also explain to a pro 
se party there might be risks in proceeding without independent counsel or professional advisors. 

 
Commitment to Negotiate in Good Faith 
Next, the mediator should obtain the parties’ commitments they will abide by the rules and proce-

dures established by the mediator and will engage in good-faith negotiations to try to reach a compromise 
of their dispute. At the end of the mediator’s introductory statement, the parties should fully understand the 
mediation process and be mentally committed to try to settle the dispute. The mediator should then give the 
parties another opportunity to ask questions and make comments. 

 

Mediator Opening: Sample One 

 

Good Morning! 
I appreciate your coming here today. I hope you are comfortable and relaxed. We have water, coffee, 

and cookies on the table; if you need anything else, please let me (us) know. The restrooms are right down 
the hall. 

We have some important tasks to accomplish today, but I think you will find this to be a rewarding 
process. If we all work together, I am confident we can reach a good result and that you will appreciate 
having taken part in this cooperative effort. 

First, I would like for each of us to introduce ourselves, and I will begin. My name, again, is 
__________________, and my role is to assist you and your counsel in resolving this dispute. (Continue 
around the table with introductions).  

Now, before we hear the parties’ presentations, let me take a minute to further explain my back-
ground and experience and to be sure you are satisfied with my qualifications and neutrality as the me-
diator. (Mediator offers further explanation about credentials, if necessary; makes any required disclosures; 
and confirms the parties’ desire that he/she continue to serve as the mediator). It is very important that you 
are comfortable with my serving as your mediator today. If anything occurs during the mediation that 
seems unusual or inappropriate to you, please do not hesitate to bring it to my attention so we can discuss 
it. Unless you have confidence in my ability, in my neutrality and in the mediation process, we will not be 
able to make the most effective use of the mediation process and everyone’s time today. However, if you 
have confidence in me and the mediation process, and if we work together as we have committed to do, I 
think we have an excellent chance of resolving this matter today. Now, here is the mediation agreement that 
represents what we have agreed. I have previously sent a copy of it to your counsel, but I would like you to 
briefly review it and let me know if you do not understand something in it. If it is agreeable to you, please 
sign in the appropriate place and return it to me. Everyone will receive a signed copy. 

All right, now let’s review the mediation process and decide what our roles are here today. First, as I 
am sure you understand, this is not a court function (even though the court may have referred this dispute to 
mediation), so there are no court rules to be concerned with. I will not function as a judge or jury. I will not 
enter a judgment, make a ruling, or render a verdict. My sole function is to serve you, as a neutral person, 
and to assist you in your settlement negotiations. So, please keep in mind that no one is going to try to 
make you settle your case, and it will be entirely up to you and your counsel whether or not you decide to 
settle. If you do decide to settle your case today, you will likely save yourselves considerable time, cost and 
stress, and you certainly will be able to get on with your lives without worrying about this case. I will 
discuss these and other considerations with you in greater detail. 

Next, I would like to briefly cover what we will be doing today and see if the format is agreeable to 
you. I have had some discussions with your counsel (if represented by counsel), so I think I have their 
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general guidance on the format of today’s session. First, we will hear brief presentations from each side 
(what will constitute “brief” will depend upon the facts of each case). This means that each party’s counsel 
(or the party if not represented by counsel) will address some brief remarks to the opposite party, giving 
their client's understanding of the dispute and stating what they would like to see happen as a result of 
today’s efforts. I have an understanding with counsel that: (1) their remarks will be as brief as possible; (2) 
they will explain their client’s claims in a non-accusatory manner; and (3) that we will not interrupt one 
another and will address each other civilly and with respect. At the conclusion of each counsel’s opening 
remarks, I will invite each party and their representatives to add their statements to those given by your 
counsel, and particularly, to tell us what you hope to see accomplished here today. It is not imperative that 
you or your representatives say anything at that time, and each of you will have ample opportunity to talk 
throughout the day. However, if you feel inclined to say something, and your counsel does not object to 
your doing so, please feel free to say whatever you would like. In this respect, I would like to emphasize 
the importance of a free and open exchange of information and ideas in developing options for the 
resolution of this dispute. 

At the conclusion of the parties’ presentations, we will take short break. (Here describe logistics, 
including location of rooms, etc). Then, I think it may be best to move one side of our table to the far 
conference room, so that I will have an opportunity to personally visit with each of you and so we can more 
easily exchange information that may be confidential to you (this portion to be used when the plan is to 
caucus right after initial party presentations). During these visits, I will discuss the issues with you and your 
counsel in an effort to bring a more objective focus on the matters in dispute. In these discussions, my duty 
is to raise questions about the relative strength and weakness of particular arguments, and on occasion, it 
may seem that I am more inclined toward the position taken by the opposing side. But, in reality, that is not 
the case, and you may be assured that I am performing an identical “devil’s advocate” task when I am in 
the other conference room visiting with the opposing side. If, in our discussions, I seem to be “way off 
course” in my questions or comments, please don’t hesitate to tell me about it. We are here to reach a 
consensus of thought, and that will not happen if we are afraid to talk openly with one another during our 
confidential discussions. 

On the issue of confidentiality, I want to assure you that any confidential information given to me 
during our private discussions will stay with me and will not be released to the opposite party unless and 
until you tell me to do so. Therefore, I hope you will tell me anything that bears on the dispute and which 
could help us reach a settlement, knowing that I will respect the confidential nature of the information. To 
be sure that I understand what information should not be disclosed without your permission, please try to 
tell me what information you consider to be confidential so that I can “flag” that information in my notes. 

Now, sometimes I will have to stay longer talking with one room than another, and I can seldom 
predict when that will occur. So, while I will try to keep you apprised of my whereabouts, please know that, 
when I am not with you, I am working hard with the other side. In this respect, when I am not in the room 
with you, I would appreciate your continuing to work with your counsel, so that you may continue to analy-
ze your position and perhaps keep a step or so ahead of me (if not represented by counsel it is still a good 
idea to leave the party with something to work on).  

We have a lot of ground to cover today. However, I know we have a good chance for settlement if 
we all work hard and keep at it. Please let me know if at any point you feel you need to take a break. 
Otherwise, I hope you will try to stay close by so we can find you if we need your guidance or decision on 
a particular matter. (For those of you that smoke, you will need to go outside the building, please let your 
colleagues know where you are heading so they may find you). 

All right, if there are no questions about anything I have said, let’s get to work.  
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Mediator Introduction:Sample  Two [Caucus Format]8 

My name is _______________________________. Thank you very much for agreeing to participate 
in today’s mediation. I presume everyone knows each other; however, before we get started today, let us all 
take the opportunity to introduce ourselves and to let everyone know how we would like to be addressed. 
You may all call me _____________. 

As you probably know, mediation is a forum in which an impartial person, the mediator/neutral – me 
in this instance – facilitates communication between the parties to a dispute – today that is all of you – to 
promote reconciliation, settlement, or understanding among the parties – you all. 

If handled properly this can be a rewarding and/or useful process. It is my job to encourage and to 
assist you all in reaching a settlement of your dispute; however, I am not here to compel you to settle. This 
is not a Court of law and I am not here to judge the merits of your case (dispute if no suit pending) or to 
make a determination of the outcome. It is up to you all and you all alone to decide whether it is in each of 
your best interests to resolve your dispute today. 

The beauty of mediation is that all mediation sessions are private, confidential and privileged from 
discovery (if a lawsuit or potential lawsuit is involved). I am not required to disclose any information revealed to 
me unless you all authorize me to do so, and I will not disclose any confidential information unless you ask me 
to do so. Likewise, each of you has agreed not to make any effort to compel any testimony whatsoever of the 
mediator regarding any communication, written or oral, made in connection with the mediation. 

That said, it is important that you feel comfortable with my qualifications to mediate this matter and 
with my impartiality in this matter. (Discuss your qualifications and disclose any relationships that may 
cause concern with respect to your impartiality/neutrality). If everyone is comfortable with me conducting 
this mediation for you, I would like to go over the mediation agreement that will bind us through the me-
diation process. (If the parties are represented by counsel)… I have previously sent a copy to your counsel, 
but always like to go over our agreement again in case you all have any questions or concerns. 

On that note, if at any time you think something unusual or inappropriate to you has occurred, please 
bring it to my attention so that we can correct the situation and have you comfortable with completing the 
mediation process. Likewise, if at any time during the day, you believe I have lost my impartiality or neu-
trality, please bring that to my attention as well. Although at times I may be tough on you in our private 
sessions in order to facilitate meaningful discussions, I am probably being equally as tough on the other 
side and that does not mean that I have lost my impartiality or neutrality or that I believe in one outcome 
over another. Please keep this in mind as we go through the process. 

Now that you know what mediation is, what my role is and who I am, let me explain the “process” in 
further detail. 

As I mentioned earlier, the mediation process is not a court function and your dispute will not be 
judged by any third party (either by a judge or a jury). Accordingly there are no court rules to deal with; 
however, to maximize the process and the potential for settling your dispute today, I have a couple of rules 
that I need you all to agree to follow: 1) I ask that everyone is polite and respectful of all parties and their 
counsel; 2) I ask that you allow me to determine when the parties, you, have reached an impasse and that no 
other work will be constructive in resolving your dispute. On that note, I ask that you not leave until I have 
called an impasse or otherwise determined that further discussions will not be productive at this time. If you 
follow these rules, I believe there is a very good chance that our hard work and constructive effort will result 
in your dispute being resolved today. Which, of course, is a good thing as it will eliminate the need for you all 
to spend any additional time or money in the future and it will prevent you from having to rely on a judge 
and/or unknown stranger on a jury to decide this dispute for you. 

 

                                                 
8  This is a less common model. 
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I like to conduct caucus format mediations. This means that I like to separate the parties into their own 
room and conduct “shuttle diplomacy” between the rooms in order to facilitate candid and open discussion on 
the various issues and possible solutions to you all’s dispute. 

First, we will here brief opening remarks from each of your counsel, and if your counsel and/or you 
desire from each of you as well. This means that each side will address, in a courteous and non-argumentative 
fashion, the other side and explain their respective understanding of the dispute and how they would like to 
see this matter resolved. Although I would prefer that each side make opening remarks, it is not imperative 
that either you or your counsel to say anything at this point. You will have more than ample time to state your 
position throughout the caucus sessions. However, I do think it is helpful to set a framework for the discussion 
and would encourage you to at least make some introductory comments. 

After the opening remarks, we may take a brief break and then, as I mentioned before, I will split the 
parties up in different rooms and meet with each side individually. During these “visits” I will discuss the 
interests and issues with you and your counsel in an effort to bring a more objective focus on the issues in 
dispute. My duty is to raise questions about the relative strengths and weaknesses of particular arguments raised 
by each side. Sometimes, it may appear as if I am more inclined toward the position taken by the opposing side. 
This is not the case. It is important for the mediator – me – to play the “devil’s advocate” when helping you to 
become more focused on possible resolutions and/or solutions to your dispute. It may also seem as if I am 
spending more time with one side or the other; however, you should not take this as me taking “sides” in the 
dispute or playing favorites. It often and routinely happens that some caucuses take longer than others in 
facilitating a resolution to a dispute. It is important for you all to remember that what we discuss in the private 
caucus is confidential. If anything is said in those discussions that you do not want me to relay to the other side 
you simply need to let me know so that I can make a note of what you do not want me to discuss. 

Finally, we will continue with the caucus with the caucus sessions until you all have reached an agre-
ement or until I have determined that the mediation has reached an impasse. If you reach a resolution today, 
and I am confident with hard constructive work you can reach a resolution through the mediation process, I 
will work with you in drafting a Mediated Settlement Agreement that will memorialize your agreements and 
become the “contract” by which you all have resolved your dispute. 

Before we get started I just want to let you know that we have snacks and drinks in the kitchen and the 
restrooms are down the hall. For you smokers, we have a smoking area outside, but please do not wander to 
far afield without letting me know where you are. 

So, if there are no questions about anything I have said, I would like to begin with the opening remarks.  
 

Written Agreement to Mediate 

At some point during the opening, often after receiving a commitment to negotiate in good faith, so-
me mediators may then ask the parties to sign a written Agreement to Mediate that confirms these disclo-
sures and explanations. 

Such an agreement might provide the following language: 
The undersigned parties and their counsel have agreed to submit this matter for mediation before 

_______________________________. For the purpose of this mediation, the undersigned agree: 
1. That the parties are satisfied with the qualifications and neutrality of the mediator, and no conflict 

of interest prevents his serving that capacity.  
2. That the parties will cooperate with each other and with the mediator in making a good faith effort 

to negotiate a prompt and reasonable settlement of this dispute. 
3. That the parties and their representatives will remain in attendance at the mediation session until an 

agreement is reached or the mediator and parties decide that the session should be postponed or terminated. 
4. That the parties will continue settlement negotiations following the mediation session if so 

requested by the mediator. 
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5. That the mediation will be considered a compromise negotiation as that term is used in rules of 
evidence. No stenographic, visual, or audio record will be made of the proceeding. All conduct, statements, 
promises, offers, views and options, whether verbal or written, made in the course of the mediation by any 
party, their agents, employees, representatives, or other invitees, or by the mediator, will constitute privi-
leged communications, and will be deemed confidential and protected Subject to the rule that evidence 
otherwise discoverable cannot be insulated from discovery by disclosure in a mediation, all such conduct, 
statements, promises, offers, views and opinions, whether oral or written, will not be discoverable or ad-
missible for any purposes, including impeachment, in any litigation or other proceedings involving the par-
ties, and the same shall not be disclosed to anyone, including a referring court. 

6.  No service of any subpoena, process, summons, complaint, citation or writ will be made or 
attempted on any person at or near the site of the mediation, or who may be entering, attending or leaving 
the session. The mediator will never be subpoenaed or called as a witness by any party to such a 
proceeding. 

Executed this _________ day of ___________________, 20__ in ___________. 
 
_________________________   _________________________ 
 

Practical Suggestions for Mediator’s Opening Statement 

Since this is the mediator’s opportunity to set the tone and build rapport, there are some forensic 
techniques that can help achieve those goals: 

 Be formal, but not too formal. 

 Personalize your opening and make it “your own”, not something prepared by someone else and 
delivered by rote. 

 “Tell” your opening, do not read it. 

 Maintain eye contact (equally) with the parties. 

 Keep the introduction the appropriate length. It should be long enough to signal a break from the 
act of getting situated in the room to actually beginning the process but not so long that that parties lose 
focus. Many mediators find that an opening of five to seven minutes achieves that transition. 

 
Party Presentations 

At the conclusion of the introduction phase, the mediator invites the parties to make brief oral pre-
sentations regarding their positions and asks them to state what they hope to accomplish in the mediation.  

In many cases the party’s attorney will make the introductory presentation on behalf of the client. In 
other mediations, both the attorney/advocate and the party will make preliminary remarks. Regardless of 
the format, during this party presentation the speaker [attorney, client or both] should be educating the 
mediator and other parties about:  

 the party’s version of the facts,  

 underlying issues,  

 an initial idea of what they are asking for and/or willing to do to compensate the other side (if 
anything).  

An experienced mediator usually will encourage the parties to listen attentively to this exchange of 
information, because it often represents the first meaningful communication since the inception of the conf-
lict. Although the format of this exchange is informal and relaxed, the mediator maintains careful control 
over the process so that each side has an uninterrupted opportunity to speak and be heard. 
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It is not unusual for legal and factual issues can become muddled and distorted during the parties’ 
presentations. The parties’ presentations tend to set the tone for the negotiations, and they may have consi-
derable impact in motivating the other side to accept a reasonable settlement.  

 
Mediator’s Analysis 
After both sides have made their presentations, the mediator should have a reasonably good idea of the 

issues underlying the dispute and the parties’ positions on those issues. The mediator should also have some 
preliminary notions about problems that may occur during the mediation, including the potential of a power 
imbalance and whether the parties may work together in developing creative solutions to the problem.  

At the end of the party presentations, the mediator may have remaining questions about the dispute, 
the parties positions, their relationship with one another, or the state of negotiations leading up to the me-
diation. It is appropriate for the mediator to ask questions and seek clarification. In doing so, the mediator 
should stay aware of these guidelines: 

 Some questions are more appropriately asked in a confidential setting. 

 The mediator’s role is not to resolve contested facts. 

 Mediation is a forward-looking process rather than a quest to assess responsibility or blame. 

 The mediator’s questions at the phase should never resemble “cross-examination” of a party. 
 

Issue Identification and Agenda Setting 

In the opening presentations, the parties will usually tell the mediator which “issues” they feel are 
most important. Indeed, most parties are eager to advise the mediator about the “problem” in order to 
achieve an acceptable settlement. The “position” of the party is typically very clear and explicit. The under-
lying “interest”, or reason a particular position is important, is less so. 

As a result, even though the parties may have defined the relevant legal issues to be addressed, those 
issues may not be the key to resolving the dispute. The mediator may need to go further to explore issues. 
Often the mediator is able to identify these special needs and interests through confidential discussions with 
the parties. Even though that probing will take place later in the process, the stage for that conversation can 
be set in this preliminary identification of issues and agenda setting phase. 

 
Identifying the Issues 
The mediator will begin developing a list of the party’s issues, making an effort to reframe those 

issues in neutral language that both removes their partisan and inflammatory rhetoric and shifts perceptions 
in order to facilitate later negotiation. This “issues list” will serve as the “menu” or template of the nego-
tiation dialogue that follows. 

 
Reframing Examples: 
Party Statement: “I refuse to work with him any longer!” 
Mediator Reframe [i.e., what’s listed on board]: “Supervision arrangements” 
As the list is being developed, the mediator continues to review it with the parties to check for its ac-

curacy and completeness. 
Helpful techniques that the mediator should consider employing include: 
 Writing the issues on a flip chart or board so that nothing is overlooked. 
 Confirming with the parties that nothing is missing and stressing that list can always be expanded. 
 Avoiding having a “single” issue list. 
 
Setting the Agenda 
Once the issues after been determined, the mediator’s next task is to determine the order in which to 

discuss them. This is a strategic task and will involve re-ordering the items on the issues list rather than me-
rely addressing them in random order as they appear. 
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Mediators employ a variety of strategies to set the agenda, including: 

 Asking the parties which issues they would like to discuss first [their view of the order of im-
portance] 

 Having the parties alternate in picking the order of issues to address 

 Beginning with the “easy” issue on the theory that resolution of a simple issue will be the first 
“victory” in reaching agreement and set the stage for larger settlement 

 Beginning with the most difficult issue on the theory that if there is no possible resolution there, 
then a series of small agreements are meaningless 

 Dividing issues by subject matter groupings, and then within each group moving from easy to hard 
[or vice versa] 

 Identifying “building blocks” to a larger resolution 
 

Parties’ Negotiations 

Joint and Separate Conferences 
Following the parties’ presentations, issue identification, and agenda setting, the mediator must de-

cide whether to continue with the joint meeting or whether the parties should be separated for private, con-
fidential meetings with the mediator.  

These separate meetings, known as caucuses, are frequently used where:  

 there is some animosity between the parties,  

 where one or both parties request one,  

 where each party needs a separate room to discuss negotiation bids and settlement options  

 where the mediator needs to meet individually with one or both sides to seek clarity on an issue 
identified during the party presentations.  

The caucus model provides an opportunity for parties to confer privately in developing their nego-
tiating bids and make responses. It also allows the parties to vent feelings of anger or frustration in a private 
session with just the mediator present. During the caucus session, the mediator may translate into “neutral 
language” the parties’ bargaining bids and responses and offer encouragement for their continued nego-
tiations. If an impasse should develop during this bargaining stage, the mediator may call the parties to-
gether in a joint meeting for the purpose of discussing their next course of action. 

 
Gathering Information 
During the course of the negotiating process, the mediator continues to gather and analyze informa-

tion. This information gathering is important, because most parties, during their opening presentations, will 
have concentrated only on the information they believed to be important. In subsequent conversations, the 
mediator should review the information received in the opening presentations and explore with the parties 
whether there are additional facts bearing consideration. In this way, the mediator begins to identify and 
bring to the surface other issues and interests which may motivate the parties in their efforts to reach an 
acceptable settlement.  

 
Restating and Analyzing Positions  
In the course of gathering this additional information, the mediator may restate the parties’ positional 

statements in neutral language and help them analyze the merits of their positions. This reframing [res-
tatement] process serves several purposes: it is an active listening technique that shows the parties they are 
being heard and someone understands their point of view while defining the issues and interests from a 
perspective that aids the parties in making an objective evaluation of their respective positions, expectations 
and demands. 
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Obtaining and Transmitting Settlement Offers 
After the parties have been given ample opportunity to express themselves, the mediator may encou-

rage them to begin settlement negotiations. Usually, these negotiations are distributive in nature, so that one 
party, usually the claimant, makes a demand for money or other thing of value for the purpose of eliciting a 
responsive bid from the other party. 

 
During these negotiations, the mediator serves both as a neutral messenger and as a neutral advisor. 

As a neutral advisor, the mediator may offer objective advice about the progress of the negotiations. The 
mediator also provides helpful information regarding the productivity of the bargaining process. In giving 
this advice, however, the mediator must maintain complete neutrality and respect the confidentiality of the 
parties’ private communications. As the negotiations progress, the mediator may encourage the parties to 
explore new settlement possibilities, but the mediator should avoid recommending one particular option 
over another. The mediator’s role at this stage is simply to encourage the parties to continue their ne-
gotiations and to help them decide which settlement option is to their best advantage. 

 
Creating Settlement Options 
In many cases, the parties will be able to resolve their dispute by negotiating a payment of money.  
 
Some cases, however, may only be resolved through creative settlement agreements. In these cases, 

the mediator must work with the parties in brainstorming ideas about ways in which the dispute might be 
resolved. The parties should be encouraged to suggest a variety of ideas, no matter how ridiculous they 
might seem. If the mediator is able to establish a creative and collaborative atmosphere for the problem-
solving effort, the parties themselves usually will find their own solutions. The term often used when re-
ferring to this kind of problem solving is “thinking outside of the box.” The mediator should serve as the fa-
cilitator and motivator for the process, but should avoid suggesting specific options too early in the 
brainstorming process. What may appear to the mediator to be a most reasonable and viable solution may 
not seem appealing to one or both of the parties.  

 
In this brainstorming process, the mediator should encourage the parties to think “laterally” and 

“outside the box” so their creativity is not limited by the apparent parameters of the dispute. In appropriate 
circumstances, the mediator may ask questions to solicit additional options that may have been overlooked. 
Throughout the problem-solving exercise, the parties should be challenged so that they cooperatively look 
for mutually advantageous solutions. 

 
Brainstorming techniques include an environment in which the participants are told: 

 There should be no criticism, either of your own suggestion or someone else’s. 

 All ideas are worth thinking about, even if they seem unusual. 

 Talking about an idea is not the same as adopting it. 

 It is permissible to build on someone else’s suggestion but not to edit or modify it. 

 The decision-making process will come later. 
 

Testing Settlement Options 
Whenever one party suggests a particular solution, the mediator should help that party analyze, test, 

and evaluate the option. By asking questions, the mediator should help the parties decide whether the sug-
gested solution is realistic. These questions should be open-ended as opposed to directive in nature in the 
beginning. Once it is apparent the parties begin to see realistic value in a given solution, the questions may 
become more narrow and directive. When a mediator assists the parties in analyzing their options through a 
series of open-ended questions, this process is referred to as “living in the question.” Only after this initial 
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testing and evaluation should the mediator propose the option (in neutral terms) to the other side in the 
form of a question. Once the parties have tentatively agreed that a particular option is acceptable, the me-
diator should return to the option again and discuss its pros and cons in detail with both sides. At this point, 
if all parties agree, the mediator is ready to help the parties close their agreement. 

 

Closing the Agreement 
When Agreement is Reached 
 
If the parties’ negotiations result in a settlement, the mediator will assist them in reducing their ag-

reement to writing. Sometimes, the complexity of the dispute will require further documentation. If that is 
the case, the mediator should encourage the parties to reduce the terms of their agreement to a “memo-
randum of understanding”, which will serve as a benchmark for their continuing discussions.  

A Memorandum of Understanding should be viewed as an initial draft of a more formal document – 
the Mediated Settlement Agreement. A Memorandum of Understanding is often drafted by one of the par-
ties’ lawyers or by the mediator before the end of the mediation session. At a minimum, the Memorandum 
of Understanding should: 

 cover essential parts of agreement, 

 ensure the parties understand the agreement,  

 demonstrate the parties agreement that it is to be binding and enforceable, and 

 be signed during the mediation session. 
 
Since a Memorandum of Understanding sets out the basis for the final agreement, it should ensure 

that all relevant terms are incorporated. The goal is to ensure that the ultimate agreement does not result in 
another dispute.  

The mediator may assist the parties in assuring a concise Memorandum of Understanding by ad-
dressing the following issues:  

1.  The basic terms of the settlement 
2.  Promises to perform or not perform certain actions 
3.  Specific provisions regarding the payment of money 
4.  The actions required to carry out the agreement 
5.  Designation of the persons responsible for carrying out each action 
6.  A schedule for implementing actions 
7.  Criteria for measuring the effectiveness of compliance 
8.  Future relationship, if any, between the parties 
9.  Identifying any special conditions required for final approval 
10. Specific representations relied upon as material inducements to the settlement 
11. Confidentiality 
12. Release Terms 
13. Dismissal 
14. Enforcement procedures 
15. Procedures for resolving remaining issues 
16. Mechanism for resolving disputes that arise in drafting or carrying out the settlement agreement 
Unlike an arbitrator, the mediator will never render an award or bind the parties to any agreement, 

but should assist the parties in outlining their points of resolution in a Memorandum of Understanding that 
will ultimately become a Mediated Settlement Agreement. If the parties to mediation reach a settlement, 
they may be bound by the terms to which they have agreed.  

If an Agreement is Not Reached 
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If the parties do not reach a settlement, but the mediator feels that further negotiations will be pro-
ductive, the mediator may direct the parties to:  

(1) continue their settlement discussions and maintain contact with the mediator;  
(2) resume the mediation at some later date;  
(3) gather further information or engage in an evaluative exercise; or  
(4) consider some other ADR process such as binding arbitration. 
 VI. Post-Mediation Communications 
If the parties do not reach an agreement at the initial mediation session, the mediator should try to 

encourage the parties to engage in future negotiations. Because the parties will likely have a variety of set-
tlement options yet available to them, it is probable they will be able to negotiate a settlement at some futu-
re date. A patient and persistent mediator is often rewarded by the passage of time. 

Many complex mediations do not involve only one session with a mediator. The process may span 
several months. This is true for both domestic and international disputes.9 

 

III. Communications 

Good communication skills are the most effective tool that a mediator brings to the facilitated ne-
gotiation. Critical communication skills include more than the effective use of questioning, it also includes 
listening.  

 
1. Types of Communication 
1.1. Non-Verbal 
Eye contact, hand gestures, facial expressions, body positioning, vocal tone, and pitch all convey 

messages to the receiver. These non-verbal communications are often more telling of a person’s true fe-
elings than verbal exchanges. 

Communication theorists suggest that a speaker’s words comprise only 7% of the message commu-
nicated to the listener. The bulk of a speaker’s message, some 93%, is expressed in non-verbal communi-
cations:  

 38% is conveyed by tone of voice and facial expressions, while 

 55% is conveyed by the speaker’s body language.  
Because such a large part of people’s communication is non-verbal, mediators must pay close atten-

tion to their own and to the parties’ tone of voice, facial expressions, and body language. 
By paying attention to non-verbal communications, mediators can ascertain both the substantive 

content as well as the effect of the speaker’s message, thereby gaining a better understanding of the nuances 
underlying the dispute. 

 
1.2. Verbal 

 
Verbal communication has two equally important components – speaking and listening. An effective 

mediator must cultivate both skills sets. 
 

                                                 
9   For example, the International Chamber of Commerce [ICC] explains this process as: If no agreement is reached 

at the end of the mediation session(s), the mediator may, with the agreement of the parties, continue to work with 
them over the following days or weeks to assist them with their continuing negotiations. This further assistance 
may be provided in any way that is convenient and practical, for example through follow up telephone dis-
cussions, emails, videoconferences or meetings. http://www.iccwbo.org/Products-and-Services/Arbitration-and-
ADR/Mediation/Rules/Mediation-Guidance-Notes/ 
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2. Listening Skills 
 
The mediator’s active listening technique not only assures the parties they have been heard and en-

courages them to give additional information, it provides valuable feedback to the parties and serves as a 
model for them to follow in their negotiations with one another. 

2The mastery of active listening requires practice and concentrated effort. Even experienced medi-
ators sometimes are distracted by thoughts of their next moves. Effective mediators must be able to clear 
their mind of these distractions and listen actively to the party’s verbal and non-verbal communications.  

 
2.1. Non-Verbal Active Listening 

In active listening, the listener’s demeanor tends to encourage the speaker to keep talking. By a 
simple nod of the head, the listener can show active interest and urge the speaker to continue. Traditional 
non-verbal aspects of active listening include: 

 Silence: providing the space for a party to collect thoughts, respond to questions 

 Body language: typically an open and relaxed posture 

 Eye contact 

 Gestures of support: for example, nodding, leaning forward rather than pulling back 

 Facial expressions 
Listening for details is also a part of the active listening process. Therefore, the mediator must ba-

lance the importance of taking notes with the need to maintain eye contact verbal communications with the 
speaker.  

 
2.2. Verbal Components of Active Listening 

 

Active listening can serve as a “mirroring” process, which plays back the speaker’s message and 
feelings in a neutral, non-judgmental manner. By paraphrasing and summarizing the speaker’s words, the 
mediator can show the speaker his or her message was understood and accurately interpreted. This “play-
back” in turn encourages the speaker to elaborate and clarify his or her position. This, together with reframing, 
can aid a party to begin to understand how the dispute might be perceived by an objective, neutral party. 

 

It is important to remember that: 

 Mirroring is not the same as agreeing. 
 Empathy is not agreement. 

 Active listening should not damage the party’s perception of the mediator’s neutrality and im-
partiality. 

 

The verbal activities found in active listening can be grouped into four areas:  

 Paraphrasing 
 Summarizing 
 Reframing 

 Questioning 
 

Paraphrasing 
Paraphrasing involves repeating what a party has said without adding or subtracting information. It is 

not the same as “parroting” back the same wording. Instead, it uses language similar to the speaker’s words 
and often seeks to reflect back emotional content as well. 

Example: “I can’t believe they violated the terms of our agreement”! 
Parroting: “You can’t believe they violated the terms of your agreement.” 
Paraphrasing: “You are angry about their conduct and feel disappointed”. 
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1. Summarizing 
This technique is typically used at the beginning or end of a major section. It is similar to pa-

raphrasing. The mediator is attempting to condense and capture the essence of the information. 
2.  Reframing 
Reframing is a restatement of what a party has said that seeks to: 

 Temper partisan statements, by removing negativity 

 Translate into neutral wording 

 Show understanding of / empathy with the speaker’s perspective 

 Shift perspective 
 
The mediator always wants to reframe for a purpose, but that purpose by vary. Consider the fol-

lowing example: 
Original Statement: 
Party, who is a bank representative, says, “They’re complaining about our practices but they have no 

clue about what really happens in our industry!” 
Purpose – Reframe to take out toxic [negative] words:  
“You do not think their view accurately reflects industry practices.” 
Purpose – Reframe to show empathy: “You are frustrated because you do not think their view is 

accurate.” 
Purpose – Reframe to shift perspective:  
“You want a fair proposal that is responsive to current banking practices.” 

 
D. Asking Questions 

During the information-gathering stage of the mediation and throughout the negotiations, the me-
diator will ask questions encouraging the parties to provide information about themselves and the dispute. 
In the initial phases of the process, the mediator should resist any temptation to immediately narrow the 
focus of the dispute. In early sessions, the mediator should ask questions that are “open-ended” and call for 
clarification rather than “Yes” or “No” answers. For example, the mediator may ask: 

 
� What do you think?  � How did you feel when...? 
� Tell me more about....      � Could you explain...? 
 
These and other open-ended questions usually elicit the broadest types of answers. The mediator may 

employ other types of questions to elicit specific information. Using the right type of question at the right 
time is something mediators learn through practice. 

 
Often a mediator needs to ask parties to clarify their statements. Some questions tend to invoke more 

focused response: 

 Help me to understand why the automobile is not worth $2,000. 

 What, specifically, about your health is your main concern? 
To the extent possible, the mediator should avoid asking leading questions that suggest an answer. 

For example, the mediator should avoid closed-end questions such as: 

 You’ve had back trouble before, haven’t you? 

 The red car was going over 70 mph, correct? 
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The use of closed-ended questions may sometimes be required to confirm a party’s wishes regarding 
a particular matter or to elicit specific, factual information. For example: 

 Tell me again, why do you want to continue working at the plant? 

 How many years did you work for Tbilisi Power Company? 
 
But a mediator should usually avoid asking compound questions such as: 

 Should the government spend more on education and less on scientific research? 

 How satisfied are you with your job and compensation? 

 Is the software going to be interesting and useful? 

  
3. Changing Perceptions                                                                                 

3.1. Cultural Perceptions 

People of one culture often make broad generalizations or assumptions about people of other cul-
tures. These assumptions can be based on a wide variety of factors, ranging from obvious differences such 
as age, gender, race, nationality, and ethnicity to more subtle factors such as personal values, education, 
economic or social status, and sexual orientation.  

Mediators should be aware of the impact that such cultural stereotyping can have on the mediation 
process. There is a wealth of social science literature to help mediators become attuned to possible cultural 
differences that might arise during the mediation process.  

 

Cultural Differences                                                                                     
3.2. International Differences 

People from diverse cultural background often ascribe different meanings to non-verbal communi-
cations. For example, the American “okay” signal (index finger and thumb in a circle, with remaining fin-
gers pointing up) might be considered  

 vulgar or obscene in Brazil and Germany,  

 impolite in Greece and Russia,  

 as a sign for “money” in Japan,  

 as a sign for “worthless” in France.  
Pointing with the index finger may be considered impolite in some Middle and Far Eastern countries 

where pointing is often done with the open hand.  
Personal space customs may also become relevant. In America, people tend to remain an arm’s 

length apart, whereas in some other cultures a distance of eight to twelve inches may be the norm.  
Similarly, people from different countries have various negotiation styles. In some countries, slight 

pauses simply allow time for thought and do not indicate either rejection or assent. In some countries, 
punctuality is considered a sign of respect; in others it may be acceptable to arrive at a meeting 30 to 45 
minutes late. In some cultures, negotiators may use the terms such as “We will see” to actually mean “No.” 
In other countries, negotiators may make implausible excuses or pretend not to understand English rather 
than having to say “No.” 

Cultural differences can impact a party’s assumptions about a wide range of behavior and com-
munication styles, such as: 

 When is the proper time for expressiveness and reserve? 

 What is the role of “apology” in interactions? 

 How much socializing is appropriate before “getting down to business?” 

 How should males and females properly interact? 
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 Where is the line drawn between appropriate concern or interest and unwarranted intrusion? 

 What problem-solving style is dominant: cooperative or competitive? 
 

Ender Differences 

Even among people with a shared racial or ethnic cultural heritage, the issue of gender may play a 
significant role in negotiation. This may be manifested in nonverbal communications such as different way 
men and women may arrange seating at the mediation table.  

Sociolinguists suggest that men may use conversation as a tool for status preservation. In contrast, 
women view talking as a tool for relationship building.10 

 

Socio-Economic Differences 

It is sometimes difficult for people from disparate socio-economic backgrounds to understand the 
other party’s hopes and fears. These cultural differences may affect the mediation process and the mediator 
must seek to lessen any degree of discomfort felt by one party or the other. The mediator should take 
sufficient time to establish a rapport with all parties participating in the mediation and be sensitive to any 
effort to project one party’s personal norms onto people from another culture. The mediator’s role in reality 
checking and clearly defining the terms of any agreement should be given heightened importance when 
negotiating across cultural norms.  

 

IV. Creative Caucus / Private Session 

1. Nature of the Caucus 
 

A caucus is a private session between the mediator and one of the parties to the dispute. It provides a 
venue in which parties may speak openly because the discussions remain confidential under the party 
expressly wants the mediator to relate something to the other side. 

2. Determining When to Call a Caucus 

A private session/private meeting/caucus can be called by the mediator or requested by any of the 
parties. If the mediator is calling for a caucus, that decision should be based on a reason stemming from the 
mediation itself. 

Once a caucus has been called, there is no prohibition to the mediator’s reconvening the parties in 
joint session. 

There are advantages to caucus that span the range from building trust in the process to confronting 
deadlock, they include: 

 Providing a venue in which a party can open up and be more comfortable discussing certain 
aspects of the dispute itself or factors impacting possible resolution. 

 Allowing the parties to “cool down” following a high level of emotional venting or in reaction to 
an initial low/high settlement offer. 

 Presenting offers. 
Similarly, there are potential drawbacks to using caucus, including: 

 Damaging settlement momentum if the parties are communicating effectively with one another 

 Shifting the emphasis from the parties to the mediator. 
 

                                                 
10   Deborah Tannen, You Just Don’t Understand: Women and Men in Conversation (1990).  
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3. Mediator’s Activities During Caucus 

 Asks for more information 
Technique: “What will this mean to you if this settles? If it doesn’t?” 

 Probes about sensitive information that party may not initially wish to share in joint session 
Technique: “Is there anything else you think I should know now that we’re meeting in private?” 

 Provides an opportunity for a party to “cool off”, or, conversely, an opportunity to vent emotions 
privately 

Technique: “Help me understand what’s involved here from your point of view”. 
Technique: “Was there anything you heard in the joint session that surprised you”? 

 Restates what was heard in joint session to confirm mediator’s understanding 
Technique: “If I understood what you said correctly, you believe/want/think/feel”… 
Technique: Ask the party to restate what they just heard the other party say in the joint session. 

 Reality tests the strengths and weaknesses of the party’s position 
Technique: “What do you think will happen if this goes to Court?” “What do you see as your biggest 

obstacles if this goes to Court?” 
Technique: ”What do you think they see as their best strength?” “If they say X at trial, how would 

you respond?” 

 Gives honest feedback 
Technique: Discuss with each party their Best Alternative to a Negotiated Agreement. 
Technique: Discuss how party arrived at an “anchor” figure or offer. For example, how was the 

number developed, what research was conducted, what objective criteria was used, and what assumptions 
were relied upon by the party. 

Technique: “If you were in her shoes, how would you respond”? 

 Helps generate new proposals 
Technique: If negotiations have stalled, ask party why they think they at an impasse. 
Technique: Explore cognitive barriers to settlement such as risk aversion, selective perception, 

overconfidence bias, and reactive devaluation. 
Technique: Reframe. For example, discuss “settlement” as a gain rather than a compromise. 
Technique: “Expand the pie” 
Technique: Brainstorm 
Technique: Bracket offers to identify a range in which the parties could settle the dispute  
Technique: “How have others resolved issues like this?” 
Technique: “Are there independent standards that are commonly used in this situation”? 

 
4. Process Considerations 

Regardless of who requests the private session [mediator or a party], there are standard steps the 
mediator should follow: 

 Always begin the first caucus with each party with a discussion of the confidentiality of the pro-
cess. For example: “Nothing you say to me during this meeting will be shared with the other side unless 
you give me permission to do so”. 

 Always end with an express summary of the points [if any] that the party is prepared to share with 
the other side. 

Additionally, there are some mediator techniques that can increase the effectiveness of private 
sessions: 

 If meeting privately with one party, then meet privately with the other party as well. This promotes 
the appearance of neutrality because the mediator has mirrored the identical process for each disputant.  
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 Stay aware of how much time is spent with each party. If it is getting to be a lengthy session, the 
mediator should take a break and check in with the other party to advise them of next steps. 

 Give the party with whom the mediator is not meeting an “assignment” relating to the dispute for 
them to be considering while the mediator is meeting with the other party. For example, “While I am 
meeting with X, I’d like you to consider what is likely to happen next if we don’t reach a settlement today”. 

 

V. Confronting Impasse                                                                                 

1. Impasse Happens 

No matter how skillful the mediator, occasionally one party will reject the other party’s last offer and 
decline to make a responsive offer. When this occurs, the parties have reached an apparent impasse in their 
negotiations. This impasse does not mean, however, that further negotiations will fail; it means only one or 
both of the parties are unwilling to make any further negotiation bid at that time. 

An impasse is a common occurrence in mediations, and the mediator should not be discouraged 
when one occurs. Indeed, the mediator should simply accept the fact the parties are then unwilling to pro-
ceed further with their negotiations and analyze whether further negotiations are advisable. Usually, the 
parties do want to settle their dispute and are frustrated with their inability to reach a settlement. It is the 
mediator’s job to encourage further communications and to help the parties overcome the communication 
blocks that led to the impasse. 

 
1.1. AImpasse Avoidance 

 
Often, the mediator may help the parties avoid the negative aspects of impasse by teaching them, at 

the beginning of the mediation, how to deal with barriers to their settlement negotiations. By educating the 
parties about the dynamics of the negotiation process, the mediator may prepare them for the potential of 
impasse so they do not overreact if one should occur. Thus, the mediator, when obtaining the parties’ com-
mitment to negotiate in good faith, should ask for their commitment to continue their communication even 
in the face of an apparent impasse. 

 
1.2. When Impasse Occurs 

 
If the parties do find themselves in an impasse, the mediator should look for new and creative ways to 

help them overcome their communication barriers. Sometimes the mediator may simply encourage the parties 
and their counsel to search harder for possible solutions. Frequently, the parties and their lawyers will come 
forward with solutions the mediator has overlooked. Moreover, when parties have reached an impasse, they 
often become more attuned to the consequences of not reaching resolution. Thus, in the face of such con-
sequences, the parties may be more inclined to give consideration to issues of risk, time, cost, and emotional 
stress. In essence, they may be more willing to consider their BATNA, weighing the consequences of not 
settling against what they consider to be an undesirable settlement. The mediator should also remind the parties 
that their decision to litigate removes them from the position of being able to decide their own destiny and that a 
judge or jury whom they have never met will make the ultimate decision in their dispute. 

Sometimes, the parties are unable to distance their emotions from the business aspects of the dispute. 
In such a situation, the mediator should give the parties another opportunity to vent their emotional 
frustrations, and then try to persuade them to look at the dispute from a business perspective. The mediator 
may also ask the parties to restate their respective positions, so the issues may be rephrased in a different 
way. This sometimes enables the parties to move away from their previous “stonewall” position and to 
change their bargaining stance without appearing to “give in.” 
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Finally, the mediator may decide to re-examine areas possibly revealing interests not previously 
discussed. This may be especially useful if the parties have not fully discussed their interests and, instead, 
continue to argue the facts and the law. This exercise goes hand in hand with the process of discovering the 
parties’ real motivations and getting past their emotionalism. 

 

2. Specific Barriers to Settlement 

In today’s litigation environment, the mediator faces a number of barriers to settlement which are 
inherent in the adversarial process. Below are some specific barriers and some possible ways a mediator 
may avoid or overcome them. 

 

2.1. Lack of Adequate Settlement Authority 

An impasse may occur if one of the party’s representatives appears at the mediation without 
adequate and ultimate decision-making authority. When a party’s representative is given only limited 
settlement authority, this limitation tends to “anchor” the representative’s negotiation ability and destroy 
the flexibility of the bargaining process. Once the parties perceive their position as being inflexible, their 
negotiations often result in a stalemate. 

Solution: The mediator should determine, in advance of the mediation if possible, all parties and 
make sure their representatives have adequate authority to settle. The mediator need not obtain a com-
mitment of settlement authority for the full amount of the other party’s demand; however, the mediator 
should be sure settlement authority exists within the framework of the demand. If an ultimate decision-
maker cannot attend the scheduled mediation, the mediator may elect to postpone the mediation until the 
person is available. However, if both sides want to go forward with the mediation, the mediator may decide 
to proceed on the assurance that the ultimate decision-maker: (1) will be available by telephone, and (2) 
usually will follow the party representative’s recommendations in deciding whether a particular settlement 
is advisable. 

 

2.2. The Party Advisor 
 
Sometimes a party will arrive at mediation with an advisor, such as a spouse, a son or daughter, a 

boy-friend or girlfriend, or simply an interested acquaintance. In cases where there is insurance coverage, 
an in-house adjuster or an adjuster often accompanies the defendant from a separate firm. A corporate 
defendant or claimant may arrive with a plethora of people who are supposedly knowledgeable or needed 
in the decision-making process. Depending on the personality and role of the party advisor, their parti-
cipation may either help or undermine the mediation process. 

Solution: The mediator should carefully consider whether the party will be a help or hindrance to the 
mediation process. Mediation is a confidential process, and only those persons having some legal 
connection to the dispute are entitled to attend. Therefore, unless the mediator is persuaded that a party’s 
“friend” or “advisor” will contribute to the mediation process, the mediator may decide not to allow the 
advisor to participate. In such a case, the mediator may simply advise the parties that only those persons 
having some direct interest in the dispute will be permitted to attend the mediation. 

 

2.3. Economic Problems 
 

Mediators have expressed concern about the increasing difficulties of settling civil litigation. With 
costs of litigation steadily increasing, what action may a mediator take to encourage obstinate parties to 
engage in good faith settlement negotiations? 

Solution: The mediator may first explain to the parties the practical advantage of a settlement. 
Instead of describing mediation as a “procedural alternative,” the mediator may explain how it is an “eco-
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nomic opportunity.” For example, in the opening statement, the mediator may emphasize the money sa-
vings aspects of mediation and focus the parties’ attention on their pocket books. Throughout the me-
diation, the mediator may continue to stress the economics of litigation, discuss the present dollar value of 
cases heard by recent juries, consider the length of time it will take to get the case to trial, and make a list of 
all the expenses involved. The mediator should also explain there is an economic reality to everything, in-
cluding a civil trial. While conducting these discussions, the mediator should concentrate his or her at-
tention on the persons who likely will be the decision-makers in the case. 

 
2.4. The Secret Weapon 

 
During private sessions with the mediator, it is not unusual for one or both of the parties’ counsel to 

tell the mediator about some dramatic evidence capable of destroying the other party’s case. Generally, this 
“smoking gun” evidence exists only in the unbriefed recesses of the lawyer’s mind and seldom has the 
explosive impact described to the mediator. 

Solution: To meet and counteract such “hidden evidence” arguments, the mediator should encourage 
the parties to exchange all evidence and legal authority relevant to the mediation session. This gives 
opposing counsel an opportunity to challenge and respond to the legal or evidentiary arguments. In 
addition, the mediator may stress the uncertainty of litigation and point out the opposing counsel has not 
yet tested the issue. In these discussions, the mediator should encourage the parties to engage in realistic, 
deductive reasoning to test and evaluate their respective positions. 

 
2.5. The Time Problem 

 
Sometimes a party or the party’s counsel may use the “bottom line” negotiation ploy: “I don’t have 

any more time,” or “My last offer is my bottom line. I’m out of here.” The mediator should usually disre-
gard such expressions, because the passage of time is an essential part of mediation process. After the par-
ties are given a sufficient amount of time to express their hurt, anger and frustration, they are much more 
apt to start thinking realistically about money and how they may reduce their losses. So the parties will 
have adequate time to “process” their dispute, the mediator should avoid imposing arbitrary time limita-
tions on their negotiations. 

Solution: Arbitrary time barriers generally arise at some point after a settlement offer has been made 
by one of the parties. To neutralize the impact of a time barrier, the mediator may often distract the party 
asserting the barrier by asking questions that do not relate to the settlement amount. These questions 
generally help the mediator prolong the mediation and focus the parties’ attention on realistic settlement 
options. Some types of distractive questions are: 

 How much discovery remains to be done before trial? 

 Do you plan to use an expert? 

 What do you estimate will be the remaining cost of discovery? 

 What will the expert charge? 

 What will have to be submitted to the jury for you to prevail? 

 Who are the witnesses you intend to use? 

 What amount of recovery in cases like this have you experienced in the past? 

 What is the worst case scenario? 

 What about the discount factor in not getting your money now but several years from now? 
If the mediation process is being conducted pursuant to a court order, the mediator may also advise 

the parties the court expects the parties to remain in attendance until the mediator has declared an impasse 
or a settlement has been reached. 
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2.6. Matter of Principle 
 
It is not unusual for a party or their representative to become inflexible in their negotiation position, 

because of a “matter of principle”. For instance, an insurance adjustor may say that, “I have been handling 
these cases for 30 years and I’ve never paid as much as $20,000 for a soft tissue injury.” Or, a corporate 
executive may state: “If we pay this one, we’ll have everybody suing us.” These “matter-of-principle” posi-
tions present serious problems for the mediator, because the decision-makers are often so emotionally tied 
to the position that rational thinking is very difficult. 

Solution: Perhaps the best way to deal with this problem is with the formula: “Tenacity + Time 
+Doubt = Settlement.” The mediator should try to persuade the parties to undertake realistic risk eva-
luations and should focus the parties’ attention on the economic advantages of settlement as opposed to the 
cost and risk of litigation. 

 
2.7. Multi-Party Problems 

 
The mediator will likely have special difficulty trying to resolve multi-party cases, particularly those 

where various parties are denying responsibility or trying to shift blame to other defendants. Such cases 
usually involve complicated legal theories, and in many such cases, counsels’ discovery battles seriously 
drain the parties’ coffers and challenge the court’s patience. What may the mediator do to bring the parties 
and their counsel toward a realistic settlement? 

Solution: Again, the mediator must try to focus the parties’ attention on the economic realities of the 
case. Also, the mediator should ask the parties to give their “worst case” scenarios about what a judge or 
jury would likely do regarding the law and equities of the case. This kind of discussion will often give the 
mediator valuable information about the parties’ views regarding the value of their case. 

 
2.8. Angry Parties 

 

Often one or both of the parties are so angry and frustrated that their anger prevents any rational 
consideration of the problem. In a contested divorce, for example, both parties may be very angry and 
upset, and they may also be very afraid, because the divorce jeopardizes their economic stability. Quite 
often, these angry parties simply want the mediator to transfer their hurt and angry feelings to the other 
side. This, of course, is beyond the scope and purpose of the mediator’s role. 

Solution: The mediator should try to direct questions in an encouraging manner so that the angry 
party has an opportunity to vent. As the venting progresses, the mediator may explain how anger can be a 
barrier to resolution, typically resulting in increased party costs. The mediator can then reality test, asking 
which is more important to the angry party: (1) holding on to the anger and keeping the dispute alive and a 
financial and emotional drain, or (2) ending the matter now and being free from the economic and emotio-
nal burden. It is very important that the mediator be a good listener, because an angry party usually wants 
someone in an official capacity to hear their opinion about the dispute and about the other party. 

 
2.9. The Law Argument 

 
A mediator is often faced with issues of law in which the two counsel are diametrically opposed, 

each relying solely on his or her own undeveloped interpretation of the law. The legal issue may be quite 
simple or it may relate to some obscure and unsettled field of law. Regardless of the complexity of the is-
sue, both sides often will contend their position is clearly right as a matter of law. What should the media-
tor do to help the parties resolve their legal dilemma? 
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Solution: A stalemate over a legal position often continues until the parties begin to doubt the 
strength of their positions. This doubt may be created in one of various ways. 

 The mediator may recess the mediation until some future date so that counsel may brief the law 
or submit the matter to a neutral case evaluation process; 

 The mediator may suggest the parties research the issue while the mediation continues in prog-
ress;  

 The mediator may try to neutralize the problem by focusing the parties’ attention on the equities. 
Questions such as, “Is it your opinion that even though your client entered into a written agreement to per-
form these services, and the plaintiff paid the full amount of the money provided by the contract, your 
client may convince a judge, as a matter of law, the agreement is legally enforceable? Are you basing your 
whole case on this position?” 

 The mediator may stress that if both sides have reasonably strong legal arguments, the court’s de-
cision is essentially unknown and the parties should consider the certainty of settlement. 

Using these methods, the mediation can encourage the parties to think more realistically and objec-
tively about their positions. The mediator could also stress the point that a party does not always win a law-
suit simply because of their confidence in the merits of their position. 

 
2.10. The Rambo Personality 

 

The mediator occasionally will be faced with a party or a lawyer who knows only how to succeed 
through intimidation. In such a case, the mediator must be firm and even-handed. From the very beginning 
of the mediation, the mediator must caution the parties and their counsel the mediation rules prohibit any 
form of disrespect or brow beating, and each and every participant must address the other in a civil manner. 

 

Solution: If one side begins to intimidate the other, the mediator should bring the mediation to a halt 
with a courteous but firm admonition: “Please remember we are here to try to settle this matter, and name-
calling will not help us reach our goal.” If necessary, the mediator should take the party or the attorney 
aside and speak to them apart from the other side. 

 
2.11. The Economic Disparity 

 

What should the mediator do when the damages are high but a party cannot pay? Even if liability is 
demonstrated, and damages are clear, the targeted party may have little or no financial ability to respond to 
damages. 

Solution: In this situation, the mediator must reach into his or her “bag of tricks,” and try to inject 
some new ideas for the parties to consider. The mediator might ask the parties if they have considered an 
installment payout represented by a note, or perhaps a structured settlement. Or, the mediator could ask if 
the doctors and chiropractor might be willing to discount some of the medial expenses. In some instances, 
the mediator might suggest the possibility of a bank loan, or finally, a consent judgment for an amount 
equal to or in excess of the settlement. Often the claimant does not believe the defendant is really insolvent, 
and sometimes a financial statement or audit will be necessary to convince the other party of that fact. Hen-
ce, the mediator’s job is to encourage the parties to exchange enough information that they develop trust in 
one another’s positions. 

 

2.12. The Unfit Parent 
 

One of the most difficult areas of mediation involves the custody of children. The mediator seldom 
will have an “easy” custody dispute, and many custody cases will be settled only through litigation. Fre-
quently, neither parent feels the other is a fit parent, and one party may have deeply bruised the ego of the 
other. Thus, a custody suit may not really be about children but about “getting even.” Sometimes, custody 
cases are resolved by the passage of time, because of changes in the parties’ lives. Intervening factors such 
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as job changes, financial problems, one or both of the spouses’ involvement with a third party, children get-
ting older, and other such life changes may cause the parties to rethink their intractable positions. But what 
may a mediator do to help the parties expedite this rethinking process? 

Solution: The mediator must endeavor, by lengthy and specific questions, often in private caucuses, 
to remove the parties from the “here and now” of the dispute. The mediator should encourage the parties to 
look into the future and try to predict how the continued stress between them may affect the children’s li-
ves. The mediator may also point out to the parents that the children need both of them. Using economics 
as a driver, the mediator should explain how devastated both parties will be if they pursue their vendetta 
against one another. Sometimes getting the attorneys alone may help. The laundry list of the reality factors 
the mediator may stress includes: 

 

 Economics – the parties cannot afford extended litigation; 

 Bitterness will destroy them and the children; 

 Look toward the future, toward new horizons; 

 “Time” is what life is made of and it is being wasted; 

 Consider the needs and desires of the children; 

 Joint custody is not so awful; 

 Both sides simply cannot win; 

 Children need both parents. 
 

Custody cases are difficult for everyone, and the mediator will need a full measure of imagination 
and patience to bring settlement to fruition. 

 

3. Conclusion 

There is not one simple solution for every kind of settlement barrier. Most such barriers simply 
represent a “mind set” on the part of one or both parties. Generally, the mediator should continue to stress 
the economics of the case, focus the parties’ attention on the equities, and try to get them to recognize there 
is always some doubt about the outcome of litigation. 

As soon as the mediator perceives the existence of an impasse, the situation should be acknowledged 
in the presence of the parties, who should be asked to assist in finding ways to renew the settlement nego-
tiations. In most instances, the parties and their counsel will respond affirmatively to such a request and 
will assume some of the responsibility for finding solutions. Once the parties begin to look upon the im-
passe as a common problem and to focus their collaborative energies on it solution, their cooperative 
actions often yield a solution. 

Finally, the mediator must realize that some cases simply are not going to be resolved by mediation. 
The mediator must not feel personally responsible for the failure of the parties to resolve their problem if he or 
she has given the time and attention it deserves. However, the mediator must be tenacious, and the mediator 
should never give up just because a dispute is not ripe for resolution on a particular day. Impasse should not 
be viewed as a failed mediation. Rather, impasse may simply mean a case was not yet ready to settle. 

 

VI. Representation in Mediation 

1. The Rationale of negotiation 

Most disputes, whether civil or criminal, are resolved by negotiation. Mediation itself is the process 
of inserting a neutral third party into the negotiation, not to decide the dispute, but rather to assist the 
parties in what up to that point has been a failed negotiation. In order to be an effective advocate in 
mediation, the parties and their representatives need to know basic negotiation’s concepts. So too, an 
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effective mediator must be able to recognize, respond to, and use negotiation techniques in her efforts to 
help the parties resolve their dispute.  

 
1.1. Value of Negotiation Skills 

 

We are all negotiators. In our personal and professional relationships, we negotiate almost daily. We 
negotiate with strangers, with our colleagues, and with our family and friends. Our negotiations range from 
bargaining with an automobile salesman over the price of a new car to a conversation with our spouse about 
where to go for dinner. Although these negotiations are important to us, most of us simply rely on intuition 
and personal experience when we negotiate. To become more effective as negotiators, we need to understand 
the conceptual theories of negotiation and learn how to apply these theories in our everyday practice. 

 
1.2. The Negotiation Game/“Game Theory” 

 

Negotiation is sometimes referred to as a people game. Because negotiation is motivated by both 
psychological and sociological influences, each negotiation is a unique experience. An effective negotiator 
will seek to adapt his or her negotiation strategies to fit the particular circumstances. Often, the key to a 
successful negotiation is the ability to be patient and persistent, allowing the negotiation process to unfold 
within the game’s parameters. 

Modern “game theory” refers to the study of strategic decision making. It is a method of applied 
mathematics, and is frequently encountered in economics, political science, psychology and logic. Its 
application to negotiation strategy is obvious: knowing the basis upon which decisions are made suggests 
that some negotiation approaches are preferable to others. One of the first applications of game theory was 
to the now famous concept of “zero-sum games” which are built on the model that one person’s gains 
exactly equal the net losses of the other participants. 

Negotiations are conducted in every conceivable format. Negotiations occur at home among family 
members, at the workplace, in courts and administrative agencies, and in public bodies and institutions. 
Although negotiation practices may differ widely according to the forum, there is little difference in the 
basic nature of the process. 

 

2. Methods of Negotiation 

2.1. Competitive Negotiation 

 

One traditional negotiation concept has been termed competitive, distributive, or positional bar-
gaining. This negotiation method assumes the negotiating parties are motivated by egocentric self-interests 
and that there are limited resources to be distributed. In a competitive negotiation, it is assumed that one 
side’s gain necessarily results in the other side’s loss. Thus, the competitive negotiator’s primary goal is to 
maximize personal resources and satisfaction. The competitive negotiator is not particularly concerned 
about the potential impact of the negotiation on the parties’ future relationship. 

The stereotype of a competitive (or hard) negotiator is one who is tough, demanding, dominating, 
forceful, and unyielding. The hard negotiator has a strong need to win and tends to see any conflict as a contest 
of wills. Often taking extreme positions, the hard negotiator tries to hold out longer than the adversary.  

Sometimes this “hard” approach is successful, and the competitive negotiator “wins.” In that case, 
the other party will take less of the “pie” than if both parties had engaged in more cooperative negotiations. 
However, a competitive negotiation may not always be in the clients’ best interest. Hard strategies can 
backfire, causing resentment and animosity, as well as heightened commitment of the other side to win the 
adversarial contest. Moreover, such tactics tend to create barriers to future settlement discussions, and when 
carried too far, such strategies may put an end to meaningful negotiations. 
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2.2. Cooperative Negotiation 
 
Another method of negotiation, sometimes called cooperative or collaborative negotiation, assumes 

that all participants have certain interests in common and that these interests may be advanced by collabo-
rative negotiations. Here, the negotiators seek to identify the parties’ underlying interests, and having done 
so, work to develop solutions that will satisfy both parties’ needs. If the parties’ claims seem to exceed 
available resources, the cooperative negotiators look for ways to expand the size, amount, or value of the 
subject to be distributed. 

The stereotype of a cooperative (or soft) negotiator is one who seeks to avoid personal conflict at 
practically any cost. The soft negotiator tends to value an amicable settlement over receiving a fair share of 
the item in dispute. Thus, a soft negotiator may make substantial concessions just to reach a peaceful agre-
ement. Unfortunately, once a settlement has been reached, the soft negotiator may feel inept, exploited, and 
bitter about the negotiation process. 

It is difficult to say which negotiation theory, competitive or cooperative will produce the best results 
in a given case. Studies have shown that each negotiation method has its advantages and disadvantages. 
Negotiators must be aware of the different approaches and be able to recognize and respond to the different 
negotiating styles. 

 
2.3. The Principled Approach 

 
Another negotiation method, the principled approach, incorporates some aspects of both the com-

petitive and cooperative theories.11 In this type of negotiation, the negotiators look for areas of mutual in-
terest, and if those interests conflict, they try to agree upon the value of their respective positions according 
to some fair and objective standards. It has obvious advantages even where one negotiator has adopted a 
competitive approach. 

In a principled negotiation, the negotiators work side by side, attacking the problem (and not each 
other); they focus on interests (not positions); they generate options to create mutual gains; and they test the 
viability of those options by some objective criteria. 

To be effective in a principled negotiation, the negotiator must act rationally; try to understand the 
position of the other side; communicate effectively; and behave in a reliable and ethical manner. In essence, 
the negotiator must seek to establish mutual trust by accepting the legitimacy of the other party’s mo-
tivation. 

2.4. The Negotiation Style 
 
Negotiators tend to adopt a negotiation style that is comfortably aligned to their individual perso-

nalities. However, negotiators should be versatile in their approach to negotiation and try to adapt their 
style to meet the needs of a particular situation. Thus, an effective negotiator will seek to develop nego-
tiation strategies that protect the client’s interests, while discouraging the opponent from engaging in un-
productive gamesmanship. 

Consider adding: Counsel’s obligation to check with client and involve in decision 
When a negotiator fights hard on a substantive issue, it often tends to increase the pressure for an 

effective solution. However, being firm in a position does not mean being closed-minded to the other par-
ty’s point of view. Indeed, many successful settlements may be attributed to the ability of negotiators to 
maintain a firm position on the issues and an open mind on the arguments of the other party. When 
negotiators are firm and cooperative, they likely will be successful in their efforts. 

                                                 
11   Roger Fisher, William Ury and Bruce Patton, Getting to Yes: Negotiating Agreement Without Giving In (2011). 

The four basic principles focus on: 1. Separating the People from the Problem 2. Focusing on Interests, not Posi-
tions 3. Inventing Options for Mutual Gains 4. Insisting on Using Objective Criteria 
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3. Stepping Into the Other Party’s Shoes 

The role of a negotiator is not to make it hard on the other party to come to an agreement. Indeed, it 
is exactly the opposite. An effective negotiator will try to generate options that will be perceived by the 
other party as clear, appealing, and consistent with that party’s needs and interests. How does the negotiator 
create such desirable alternatives? By gathering accurate information regarding the other party’s needs and 
wants, and by placing himself or herself in the other person’s shoes. Thus, an effective negotiator must 
work diligently to understand and appreciate the other party’s meet those needs. 

 

3.1. Different Perceptions 

People tend to see the world from their own standpoint. When faced with complex information, they 
tend to emphasize facts that confirm their prior perceptions and to disregard facts that are contrary to their 
views. In view of this tendency, it is not surprising that a party to a dispute sees the conflict solely from his 
or her own perspective and refuses even to acknowledge the possibility that the other party’s position may 
have merit. 

An effective negotiator must be able to see the dispute as the other side sees it. In essence, the ne-
gotiator must try to understand the opposition’s viewpoint, even if it does not appear to have much merit. 
Once the negotiator can examine the dispute from the opposing party’s perspective, he or she is in a much 
better position to define the parameters of the conflict and to develop appropriate negotiation strategies. 

 
3.2. Restating Positions 

 
A negotiator should generally be willing to engage in frank discussions with the opposing side and to 

give objective recognition to the strength of the other party’s position. The negotiator need not agree with 
the opposing viewpoint, but he or she should actively listen to and acknowledge an understanding of that 
viewpoint. 

Some negotiators, as a matter of strategy, consistently ignore or refuse to concede any validity in the 
other side’s viewpoint. Other negotiators, however, often do just the reverse and openly give recognition to 
the other point of view. Sometimes, the negotiator even restates the other party’s position to show that their 
viewpoint has been heard and understood. After restating the other side’s case in its strongest light, the 
negotiator may refute it with a reasonable analysis. This bold strategy tends to gives credence to the ne-
gotiator’s own position, making his or her case seem even stronger, and helps the other side better 
understand the relative strengths and weaknesses of their case. 

 
3.3. Identifying Mutual Interests 

 
An effective negotiator must look beyond the other party’s stated position and try to identify any 

underlying interests. When two people disagree and take opposite sides of an issue, they often assume that 
their interests are opposed as well. For example, a landlord seeking to raise a tenant’s rent may assume he 
has nothing in common with the tenant, who wants to maintain the rent at its existing level. Such an 
assumption is usually incorrect. One common interest of both parties is stability. The landlord wants a stab-
le tenant; the tenant wants a permanent address. Both want to see the apartment well maintained. Both are 
interested in a good relationship with each other. The landlord wants the rent paid on time; the tenant wants 
the premises kept in good condition. 

Thus, even when parties have dissimilar interests, they share certain basic human needs: 
� a need for security 
� a need for economic well-being 
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� a need for a sense of belonging 
� a need for recognition of their value 
� a need to control their own destiny.12 
These needs are always present even in disputes ostensibly about money. The negotiator’s task is to 

identify which of these needs, in addition to or in lieu of money, are most important to the other party. If 
the parties may negotiate a compromise on the basis of shared interests, they may usually reach a mutually 
acceptable compromise. For example, the landlord might be willing to extend the term of the lease in return 
for an increase in rent, which in turn will enable him to refurbish the apartment units. 

One-way to identify the other party’s underlying interests is to ask questions. Why does the landlord 
want a higher rental? Simply for more money? Or, does he want a higher rental to refurbish the apartment 
units? Getting the answers to such questions helps the negotiator understand the landlord’s demands and 
responds to them more intelligently. 

 

4. Investing in the Outcome                                                                              

4.1. Collaborative Problem Solving 

When people seek to persuade others of the merits of their position, they may choose one of two 
paths: They may either invite the other party to participate in the problem-solving exercise or they may de-
cide the outcome they want to achieve and try to persuade the other party of its merit. Too often, people 
choose the latter course of action. 

Unless both parties participate in the problem-solving process, one may reject any proposal made by 
the other. Thus, no matter how meritorious the proposal appears, the other party=s resistance may usually 
be expected. Experienced negotiators are aware of the need to have both parties involved in the problem-
solving effort so they both will feel they have designed the outcome. 

People involved in a dispute are often loath to look at alternative solutions. Convinced that they are 
“right”, they seek only solutions that tend to vindicate their positions. In most disputes, the parties are re-
luctant to consider alternative solutions, because they: 

�  have a strong mind-set that tells them their position is the correct one; 
�  seek only a single answer to the problem; 
�  assume there is a fixed “pie” of finite proportions; 
�  think solving their problem will solve the only problem. 
The last reason may need some further explanation. People tend to focus on their own problems, not 

those of their adversaries. Therefore, in negotiating a compromise, people tend to look only to their own 
self-interest and are slow to recognize the need for a settlement that will serve the interests of both parties. 
An effective negotiator will try to elevate the negotiations above such self-serving influences and will look 
for settlement options that meet the needs of both parties. 

 

4.2. Best Alternative to Negotiated Settlement 
 

During negotiations, the negotiator will seek to further identify underlying interests and to clarify 
erroneous perceptions. The negotiator will also participate in the invention, testing and selection of viable 
settlement options. During this stage in the negotiations, an effective negotiator will continuously re-assess 
his or her “Best Alternatives To A Negotiated Agreement” (BATNA).  

                                                 
12   Consider Maslow’s hierarchy of needs: Physiological [e.g., breathing, food, water, sex, sleep]; Security [e.g. em-

ployment, family, health, property]; Love/Belonging [e.g. friendship, family, intimacy]; Esteem[e.g. self-esteem, 
respect by others, achievement] and Self-Actualization [e.g., the realization of full potential]. Abraham Maslow, A 
Theory of Human Motivation (1943). 
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This BATNA simply represents the negotiator’s ultimate “fallback” position, requiring the negotiator 
to continuously ask himself the question: “What will be the consequence if I refuse to negotiate further?” 
By continuously making this BATNA re-assessment, the negotiator may determine whether and when to 
accept or reject the other side’s proposals. The BATNA will change during the course of the negotiations as 
the negotiator gains additional information and insight.  

The BATNA should include all relevant factors such as:  
 risk evaluation,  
 transactional and emotional costs, and  
 time expenditure. 
 

VII. Confidentiality 

It is critical to the mediation process that parties have faith in the process, as well as in the neutral 
facilitator. Absent such confidence, it is often difficult, if not impossible, for the mediator to obtain the 
candid, confidential information needed for meaningful settlement negotiations. Because disputing parties 
often fear their disclosures may later be used against them, they frequently are reluctant to divulge con-
fidential information to the mediator. Thus, the mediator must try to establish a confidential environment 
that will encourage the parties to be candid and make proper use of the caucus sessions. 

The parameters of confidentiality in any given mediation may be shaped by external protections such 
as those imposed by domestic law or the rules of an institutional ADR service provider, or they may be the 
result of a contractual agreement between the parties. 

 

1. Statutory or Institutional Protections 

1.1. UNCITRAL 

Article 8.  Disclosure of information 
When the conciliator receives information concerning the dispute from a party, the conciliator may 

disclose the substance of that information to any other party to the conciliation. However, when a party gi-
ves any information to the conciliator, subject to a specific condition that it be kept confidential, that infor-
mation shall not be disclosed to any other party to the conciliation. 

Article 9.  Confidentiality 
Unless otherwise agreed by the parties, all information relating to the conciliation proceedings shall 

be kept confidential, except where disclosure is required under the law or for the purposes of implemen-
tation or enforcement of a settlement agreement.13 

 
1.2. International Chamber of Commerce [ICC] Example 

 
The ICC’s Mediation Rules have express provisions addressing the issue of confidentiality both as to 

disclosure of settlement and use as evidence in subsequent proceedings. These rules represent the default 
position of the ICC and parties wishing to craft less restrictive confidentiality requirements must do so by 
agreement. 

Article 9 Confidentiality 
1.  In the absence of any agreement of the parties to the contrary and unless prohibited by applicable law:  

a) the Proceedings, but not the fact that they are taking place, have taken place or will take place, are 
private and confidential; 

                                                 
13   See Steven Austermiller, Delaine Swenson, Alternative Dispute Resolution: Georgia, Tbilisi, 2014. 
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b) any settlement agreement between the parties shall be kept confidential, except that a party shall have 
the right to disclose it to the extent that such disclosure is required by applicable law or necessary for pur-
poses of its implementation or enforcement. 

2.  Unless required to do so by applicable law and in the absence of any agreement of the parties to 
the contrary, a party shall not in any manner produce as evidence in any judicial, arbitral or similar pro-
ceedings: 
          a) any documents, statements or communications which are submitted by another party or by the 
Mediator in or for the Proceedings, unless they can be obtained independently by the party seeking to 
produce them in the judicial, arbitral or similar proceedings; 

b) any views expressed or suggestions made by any party within the Proceedings with regard to the 
dispute or the possible settlement of the dispute; 

c) any admissions made by another party within the Proceedings; 
d) any views or proposals put forward by the Mediator within the Proceedings;  
e) the fact that any party indicated within the Proceedings that it was ready to accept a proposal for a 

settlement.14 

1.3.  United States - Texas Example 

Texas adopted a strong public policy supporting the confidentiality of communications transmitted 
during an ADR process. The Texas ADR Procedures Act is considered one of the broadest confidentiality 
protections in the United States.  

In essence, the Texas ADR Act provides statutory protection of confidentiality 

 to both voluntary and court-referred mediations,  

 whether before or after the institution of formal court proceedings. 
The Texas ADR Procedures Act provides that, subject to certain exceptions:  

 all communications and documents relating to an ADR process will be deemed confidential,  

 not subject to disclosure, and  

 inadmissible as evidence in any judicial or administrative proceeding.  
As a result, generally the parties and the mediator may not be compelled to testify about matters 

relating to the dispute. Additionally, records used in the procedure are also considered confidential.  
 

2. Contractual Protection 

Parties to a mediation may also execute a confidentiality agreement which contains protections 
extending beyond the scope of the statutory language. The parties may create their own provisions relating 
to disclosure of information regarding the process, the negotiations and the terms of the settlement. 
Assuming that the parties enter such an agreement knowingly and voluntarily, the agreement will be 
enforceable to the extent that its provisions are not inconsistent with the statutory provisions. Such an 
agreement may deter the parties to the mediation from violating their confidentiality understanding and also 
deter parties from seeking confidential information. If a confidentiality agreement is incorporated into the 
settlement agreement, a breach of confidentiality is subject to a breach of contract suit just as any other 
term in the agreement. 

 
3. Duties to Disclose 

 

Communications protected under the confidentiality provisions of a statute may have to be disclosed 
if there is a conflict between the applicable ADR Act and some overriding law that requires disclosure. For 

                                                 
14   See <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/> 
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example, there may exist a statutory duty to disclose information relating to abuse [such as towards a child] 
or threats of imminent violence. 

If such a conflict occurs, the typical mediator response is to present the issue of confidentiality to a 
reviewing court to determine whether the facts, circumstances, and context of the communications or ma-
terials sought to be disclosed warrant a protective order or whether the communications or materials are 
subject to disclosure.  

 

Similarly, a mediator may be confronted with the dilemma of a public policy statute or ethical gui-
deline requiring disclosure of professional misconduct by licensed professionals. Or, the mediator might re-
ceive information regarding criminal acts, threats of imminent harm, or illegal behavior. In such circums-
tances, the mediator may be compelled to present the issue of disclosure to an appropriate court for gui-
dance as to the duty to disclose. 

 

VII. Ethics, Qualifications and Standards 

1. International Examples 

1.1. International Centre for Dispute Resolution (ICDR) [the international division of the 
American Arbitration Association (AAA)] 

5. Mediator's Impartiality and Duty to Disclose  
ICDR mediators are required to abide by the Model Standards of Conduct for Mediators in effect at 

the time a mediator is appointed to a case. Where there is a conflict between the Model Standards and any 
provision of these Mediation Rules, these Mediation Rules shall govern. The Standards require mediators 
to (i) decline a mediation if the mediator cannot conduct it in an impartial manner, and (ii) disclose, as soon 
as practicable, all actual and potential conflicts of interest that are reasonably known to the mediator and 
could reasonably be seen as raising a question about the mediator's impartiality.  

Prior to accepting an appointment, ICDR mediators are required to make a reasonable inquiry to 
determine whether there are any facts that a reasonable individual would consider likely to create a 
potential or actual conflict of interest for the mediator. ICDR mediators are required to disclose any cir-
cumstance likely to create a presumption of bias or prevent a resolution of the parties' dispute within the 
time frame desired by the parties. Upon receipt of such disclosures, the ICDR shall immediately com-
municate the disclosures to the parties for their comments.  

The parties may, upon receiving disclosure of actual or potential conflicts of interest of the mediator, 
waive such conflicts and proceed with the mediation. In the event that a party disagrees as to whether the 
mediator shall serve, or in the event that the mediator's conflict of interest might reasonably be viewed as 
undermining the integrity of the mediation, the mediator shall be replaced.*** 

7. Duties and Responsibilities of the Mediator  
a. The mediator shall conduct the mediation based on the principle of party self-determination. Self-

determination is the act of coming to a voluntary, uncoerced decision in which each party makes free and 
informed choices as to process and outcome.  

b. The mediator is authorized to conduct separate or ex parte meetings and other communications with the 
parties and/or their representatives, before, during, and after any scheduled mediation conference. Such 
communications may be conducted via telephone, in writing, via email, online, in person or otherwise.  

c. The parties are encouraged to exchange all documents pertinent to the relief requested. The me-
diator may request the exchange of memoranda on issues, including the underlying interests and the history 
of the parties' negotiations. Information that a party wishes to keep confidential may be sent to the 
mediator, as necessary, in a separate communication with the mediator.  

d. The mediator does not have the authority to impose a settlement on the parties but will attempt to 
help them reach a satisfactory resolution of their dispute. Subject to the discretion of the mediator, the 
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mediator may make oral or written recommendations for settlement to a party privately or, if the parties 
agree, to all parties jointly.  

e. In the event that a complete settlement of all or some issues in dispute is not achieved within the 
scheduled mediation conference(s), the mediator may continue to communicate with the parties, for a 
period of time, in an ongoing effort to facilitate a complete settlement. 

f. The mediator is not a legal representative of any party and has no fiduciary duty to any party.15  
1.2. International Chamber of Commerce (ICC)16 
In its definition of mediation, the ICC explicitly recognizes the central tenet of party self-de-

termination. It is the parties, not the mediator, who decide whether or not to settle and under what terms: 
Mediation – Under the ICC Mediation Rules, mediation proceedings are administered by the ICC 

International Centre for ADR…. Mediation is a flexible settlement technique, conducted privately and con-
fidentially, in which a mediator acts as a neutral facilitator to help the parties arrive at a negotiated set-
tlement of their dispute. The parties have control over both the decision to settle and the terms of any set-
tlement agreement. Where successful, Mediation results in an agreement that is contractually binding but 
cannot itself be enforced internationally like an arbitral tribunal award. 

A mediator’s qualifications, together with his responsibilities concerning conflicts of interests, are 
covered by the ICC’s mediator selection rules: 

Article 5 Selection of the Mediator 
*** 
3 

Before appointment or confirmation, a prospective Mediator shall sign a statement of acceptance, availabi-
lity, impartiality and independence. The prospective Mediator shall disclose in writing to the Centre any 
facts or circumstances which might be of such a nature as to call into question the Mediator’s independence 
in the eyes of the parties, as well as any circumstances that could give rise to reasonable doubts as to the 
Mediator’s impartiality. The Centre shall provide such information to the parties in writing and shall fix a 
time limit for any comments from them. 

4 
When confirming or appointing a Mediator, the Centre shall consider the prospective Mediator’s attributes, 
including but not limited to nationality, language skills, training, qualifications and experience, and the 
prospective Mediator’s availability and ability to conduct the mediation in accordance with the Rules.17 

The ICC addresses mediator impartiality in its rules concerning the mediation process: 
Article 7 Conduct of the Mediation18 

1 
The Mediator and the parties shall promptly discuss the manner in which the mediation shall be 

conducted. 
2 

After such discussion, the Mediator shall promptly provide the parties with a written note informing them 
of the manner in which the mediation shall be conducted. Each party, by agreeing to refer a dispute to the 
Rules, agrees to participate in the Proceedings at least until receipt of such note from the Mediator or earlier 
termination of the Proceedings pursuant to Article 8(1) of the Rules. 

3 
In establishing and conducting the mediation, the Mediator shall be guided by the wishes of the parties and 
shall treat them with fairness and impartiality. 

4 
Each party shall act in good faith throughout the mediation 
                                                 
15   See <https://www.adr.org/aaa/faces/rules>. 
16   See <http://www.iccwbo.org/about-icc/organization/dispute-resolution-services/>. 
17   See <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/#Article_5>. 
18     See <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/#Article_7>. 
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2. European Example 

European Code of Conduct for Mediators  
1. COMPETENCE, APPOINTMENT AND FEES OF MEDIATORS AND PROMOTION OF THEIR  
SERVICES 

 

1.1. 
Competence  
Mediators must be competent and knowledgeable in the process of mediation. Relevant factors inclu-

de proper training and continuous updating of their education and practice in mediation skills, having re-
gard to any relevant standards or accreditation schemes.  

 

1.2. 
Appointment  
Mediators must confer with the parties regarding suitable dates on which the mediation may take pla-

ce. Mediators must verify that they have the appropriate background and competence to conduct mediation 
in a given case before accepting the appointment. Upon request, they must disclose information concerning 
their background and experience to the parties.  

 

1.3. 
Fees  
Where not already provided, mediators must always supply the parties with complete information as 

to the mode of remuneration which they intend to apply. They must not agree to act in a mediation before 
the principles of their remuneration have been accepted by all parties concerned.  

 

1.4. 
Promotion of mediators' services  
Mediators may promote their practice provided that they do so in a professional, truthful and dig-

nified way.  
 

2.  INDEPENDENCE AND IMPARTIALITY  
 

2.1. Independence  
If there are any circumstances that may, or may be seen to, affect a mediator's independence or give 

rise to a conflict of interests, the mediator must disclose those circumstances to the parties before acting or 
continuing to act.  

Such circumstances include: any personal or business relationship with one or more of the parties; 
any financial or other interest, direct or indirect, in the outcome of the mediation; the mediator, or a mem-
ber of his firm, having acted in any capacity other than mediator for one or more of the parties.  

 

In such cases the mediator may only agree to act or continue to act if he is certain of being able to 
carry out the mediation in full independence in order to ensure complete impartiality and the parties 
explicitly consent. The duty to disclose is a continuing obligation throughout the process of mediation.  

2.2. Impartiality  
 
Mediators must at all times act, and endeavour to be seen to act, with impartiality towards the parties 

and be committed to serve all parties equally with respect to the process of mediation.  
 

3. THE MEDIATION AGREEMENT, PROCESS AND SETTLEMENT 
 

3.1. Procedure  
 

The mediator must ensure that the parties to the mediation understand the characteristics of the me-
diation process and the role of the mediator and the parties in it. The mediator must in particular ensure that 
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prior to commencement of the mediation the parties have understood and expressly agreed the terms and 
conditions of the mediation agreement including any applicable provisions relating to obligations of confi-
dentiality on the mediator and on the parties. The mediation agreement may, upon request of the parties, be 
drawn up in writing.  

The mediator must conduct the proceedings in an appropriate manner, taking into account the cir-
cumstances of the case, including possible imbalances of power and any wishes the parties may express, 
the rule of law and the need for a prompt settlement of the dispute. The parties may agree with the mediator 
on the manner in which the mediation is to be conducted, by re 

ference to a set of rules or otherwise. The mediator may hear the parties separately, if he deems it 
useful.  

 
3.2. Fairness of the process  
 
The mediator must ensure that all parties have adequate opportunities to be involved in the process. 

The mediator must inform the parties, and may terminate the mediation, if:  
– a settlement is being reached that for the mediator appears unenforceable or illegal, having regard 

to the circumstances of the case and the competence of the mediator for making such an assessment, or  
– the mediator considers that continuing the mediation is unlikely to result in a settlement.  
 
2.3. The end of the process  
The mediator must take all appropriate measures to ensure that any agreement is reached by all par-

ties through knowing and informed consent, and that all parties understand the terms of the agreement. The 
parties may withdraw from the mediation at any time without giving any  

justification. The mediator must, upon request of the parties and within the limits of his  
competence, inform the parties as to how they may formalise the agreement and the  
possibilities for making the agreement enforceable.  
 
4 Confidentiality 
The mediator must keep confidential all information arising out of or in connection with the me-

diation, including the fact that the mediation is to take place or has taken place, unless compelled by law or 
grounds of public policy to disclose it. Any information disclosed in confidence to mediators by one of the 
parties must not be disclosed to the other parties without permission, unless compelled by law.  

 
3. United States Example 

 

In 1994, the American Arbitration Association, American Bar Association and the Association for 
Conflict Resolution produced model standards for mediators. These Standards were revised in 2005 and 
serve as the model for mediations for many jurisdictions. 

Preamble 
Mediation is used to resolve a broad range of conflicts within a variety of settings. These Standards 

are designed to serve as fundamental ethical guidelines for persons mediating in all practice contexts. They 
serve three primary goals: to guide the conduct of mediators; to inform the mediating parties; and to pro-
mote public confidence in mediation as a process for resolving disputes. 

Mediation is a process in which an impartial third party facilitates communication and negotiation 
and promotes voluntary decision making by the parties to the dispute. 

Mediation serves various purposes, including providing the opportunity for parties to define and 
clarify issues, understand different perspectives, identify interests, explore and assess possible solutions, 
and reach mutually satisfactory agreements, when desired. 
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STANDARD I. SELF-DETERMINATION 
 

A. A mediator shall conduct a mediation based on the principle of party self- determination. Self-de-
termination is the act of coming to a voluntary, un-coerced decision in which each party makes free and infor-
med choices as to process and outcome. Parties may exercise self-determination at any stage of mediation, 
including mediator selection, process design, participation in or withdrawal from the process, and outcomes. 

1. Although party self-determination for process design is a fundamental principle of mediation 
practice, a mediator may need to balance such party self-determination with a mediator’s duty to conduct a 
quality process in accordance with these Standards. 

2. A mediator cannot personally ensure that each party has made free and informed choices to reach 
particular decisions, but, where appropriate, a mediator should make the parties aware of the importance of 
consulting other professionals to help them make informed choices. 

 
B. A mediator shall not undermine party self-determination by any party for reasons such as higher 

settlement rates, egos, increased fees, or outside pressures from court personnel, program administrators, 
provider organizations, the media or others. 

 

STANDARD II. IMPARTIALITY 
 

A. A mediator shall decline a mediation if the mediator cannot conduct it in an impartial manner. 
Impartiality means freedom from favoritism, bias or prejudice. 

 

B. A mediator shall conduct a mediation in an impartial manner and avoid conduct that gives the 
appearance of partiality. 

1. A mediator should not act with partiality or prejudice based on any participant’s personal cha-
racteristics, background, values and beliefs, or performance at a mediation, or any other reason. 

2. A mediator should neither give nor accept a gift, favor, loan or other item  of value that raises a 
question as to the mediator’s actual or perceived impartiality. 

3. A mediator may accept or give de minimums gifts or incidental items or services that are pro-
vided to facilitate a mediation or respect cultural norms so long as such practices do not raise questions as 
to a mediator’s actual or perceived impartiality. 

 

C. If at any time a mediator is unable to conduct a mediation in an impartial manner, the mediator 
shall withdraw. 

STANDARD III. CONFLICTS OF INTEREST 
 

A. A mediator shall avoid a conflict of interest or the appearance of a conflict of interest during and 
after a mediation. A conflict of interest can arise from involvement by a mediator with the subject matter of 

the dispute or from any relationship between a mediator and any mediation participant, whether past or 
present, personal or professional, that reasonably raises a question of a mediator’s impartiality. 

B. A mediator shall make a reasonable inquiry to determine whether there are any facts that a rea-
sonable individual would consider likely to create a potential or actual conflict of interest for a mediator. A 
mediator’s actions necessary to accomplish a reasonable inquiry into potential conflicts of interest may 
vary based on practice context. 

C. A mediator shall disclose, as soon as practicable, all actual and potential conflicts of interest that 
are reasonably known to the mediator and could reasonably be seen as raising a question about the media-
tor’s impartiality. After disclosure, if all parties agree, the mediator may proceed with the mediation. 

D. If a mediator learns any fact after accepting a mediation that raises a question with respect to that 
mediator’s service creating a potential or actual conflict of interest, the mediator shall disclose it as quickly 
as practicable. After disclosure, if all parties agree, the mediator may proceed with the mediation. 
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E. If a mediator’s conflict of interest might reasonably be viewed as undermining the integrity of the 
mediation, a mediator shall withdraw from or decline to proceed with the mediation regardless of the 
expressed desire or agreement of the parties to the contrary. 

F. Subsequent to a mediation, a mediator shall not establish another relationship with any of the 
participants in any matter that would raise questions about the integrity of the mediation. When a mediator 
develops personal or professional relationships with parties, other individuals or organizations following a 
mediation in which they were involved, the mediator should consider factors such as time elapsed follo-
wing the mediation, the nature of the relationships established, and services offered when determining 
whether the relationships might create a perceived or actual conflict of interest. 

 
STANDARD IV. COMPETENCE 

 

A. A mediator shall mediate only when the mediator has the necessary competence to satisfy the 
reasonable expectations of the parties. 

1. Any person may be selected as a mediator, provided that the parties are satisfied with the me-
diator’s competence and qualifications. Training, experience in mediation, skills, cultural understandings 
and other qualities are often necessary for mediator competence. A person who offers to serve as a media-
tor creates the expectation that the person is competent to mediate effectively. 

2. A mediator should attend educational programs and related activities to maintain and enhance the 
mediator’s knowledge and skills related to mediation. 

3. A mediator should have available for the parties’ information relevant to the mediator’s training, 
education, experience and approach to conducting a mediation. 

B. If a mediator, during the course of a mediation determines that the mediator cannot conduct the 
mediation competently, the mediator shall discuss that determination with the parties as soon as is prac-
ticable and take appropriate steps to address the situation, including, but not limited to, withdrawing or re-
questing appropriate assistance. 

C. If a mediator’s ability to conduct a mediation is impaired by drugs, alcohol, medication or other-
wise, the mediator shall not conduct the mediation. 

 
STANDARD V. CONFIDENTIALITY 

 

A. A mediator shall maintain the confidentiality of all information obtained by the mediator in me-
diation, unless otherwise agreed to by the parties or required by applicable law. 

1. If the parties to a mediation agree that the mediator may disclose information obtained during the 
mediation, the mediator may do so. 

2. A mediator should not communicate to any non-participant information about how the parties 
acted in the mediation. A mediator may report, if required, whether parties appeared at a scheduled medi-
ation and whether or not the parties reached a resolution. 

3. If a mediator participates in teaching, research or evaluation of mediation, the mediator should 
protect the anonymity of the parties and abide by their reasonable expectations regarding confidentiality. 

B. A mediator who meets with any persons in private session during a mediation shall not convey 
directly or indirectly to any other person, any information that was obtained during that private session 
without the consent of the disclosing person. 

C. A mediator shall promote understanding among the parties of the extent to which the parties will 
maintain confidentiality of information they obtain in a mediation. 

D. Depending on the circumstance of a mediation, the parties may have varying expectations re-
garding confidentiality that a mediator should address. The parties may make their own rules with respect 
to confidentiality, or the accepted practice of an individual mediator or institution may dictate a particular 
set of expectations. 
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STANDARD VI. QUALITY OF THE PROCESS 
 

A. A mediator shall conduct a mediation in accordance with these Standards and in a manner that 
promotes diligence, timeliness, safety, presence of the appropriate participants, party participation, proce-
dural fairness, party competency and mutual respect among all participants. 

1. A mediator should agree to mediate only when the mediator is prepared to commit the attention 
essential to an effective mediation. 

2. A mediator should only accept cases when the mediator can satisfy the reasonable expectation of 
the parties concerning the timing of a mediation. 

3. The presence or absence of persons at a mediation depends on the agreement of the parties and 
the mediator. The parties and mediator may agree that others may be excluded from particular sessions or 
from all sessions. 

4. A mediator should promote honesty and candor between and among all participants, and a media-
tor shall not knowingly misrepresent any material fact or circumstance in the course of a mediation. 

5. The role of a mediator differs substantially from other professional roles. Mixing the role of a 
mediator and the role of another profession is problematic and thus, a mediator should distinguish between 
the roles. A mediator may provide information that the mediator is qualified by training or experience to 
provide, only if the mediator can do so consistent with these Standards. 

6. A mediator shall not conduct a dispute resolution procedure other than mediation but label it 
mediation in an effort to gain the protection of rules, statutes, or other governing authorities pertaining to 
mediation. 

7. A mediator may recommend, when appropriate, that parties consider resolving their dispute 
through arbitration, counseling, neutral evaluation or other processes. 

8. A mediator shall not undertake an additional dispute resolution role in the same matter without 
the consent of the parties. Before providing such service, a mediator shall inform the parties of the impli-
cations of the change in process and obtain their consent to the change. A mediator who undertakes such 
role assumes different duties and responsibilities that may be governed by other standards. 

9. If a mediation is being used to further criminal conduct, a mediator should take appropriate steps 
including, if necessary, postponing, and withdrawing from or terminating the mediation. 

10. If a party appears to have difficulty comprehending the process, issues, or settlement options, or 
difficulty participating in a mediation, the mediator should explore the circumstances and potential accom-
modations, modifications or adjustments that would make possible the party’s capacity to comprehend, 
participate and exercise self-determination. 

 
B. If a mediator is made aware of domestic abuse or violence among the parties, the mediator shall 

take appropriate steps including, if necessary, postponing, withdrawing from or terminating the mediation. 
 
C. If a mediator believes that participant conduct, including that of the mediator, jeopardizes con-

ducting a mediation consistent with these Standards, a mediator shall take appropriate steps including, if 
necessary, postponing, withdrawing from or terminating the mediation. 
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qeTrin grin barneTi
                                                                                                                           

TaSa uilisi


 

mediacia 

(treningis saxelmZRvanelo) 

 

winasityvaoba 

Sesavali 

winamdebare saxelmZRvanelo Sedgeba masalebis erTobliobisagan, romelic 

mediaciis treningebisTvis aTwleulebis ganmavlobaSi gamoiyeneboda1. is sxvadasxva 

akademiuri gamocdilebis safuZvelzea SemuSavebuli da moicavs: 

 samarTals 

 fsiqologias 

 komunikaciis Teorias 

 TamaSis Teorias 

 sociologias 

 kulturul anTropologias 

principebi, romlebzec naSromia dafuZnebuli, scdeba saxelmwifo da erovnul 

sazRvrebs. es ar aris kvleva mediaciis Teoriebis Sesaxeb — esaa platforma mediaciis 

unar-Cvevebis gasaviTareblad. naSromis mizania, warmoadginos sabaziso informacia 

da konteqsti, rac mdgradi saswavlo modelisTvis aucilebeli pirobaa. teqsti dawe-

rilia martivi stiliT, gadatvirTuli danarTebisa da Jargonebis gareSe. 

saxelmZRvanelo saintereso, problemis gadawyvetaze mimarTuli teqnikuri 

xerxebiTaa gamdidrebuli da mimarTulia konfliqturi situaciis gadawyvetaze. igi 

                                                 
   samxreT texasis samarTlis skolis viceprezidenti, asocirebuli dekani, samarTlis pro-

fesori, mediaciis eqsperti, frank evansis davis gadawyvetis centri. 
   hiustonis universitetis davis alternatiuli gadawyvetis centris direqtori, profe-

sori. 
  treningis saxelmZRvanelos Seqmna amerikeli xalxis gulisxmierebis Sedegad da amerikis 

SeerTebuli Statebis saerTaSoriso ganviTarebis saagentos (USAID) mxardaWeriT gaxda Se-

saZlebeli. saxelmZRvaneloSi gamoTqmuli Sexedulebebi ekuTvnis avtorebs da, SesaZloa, 
ar gamoxatavdes USAID-isa da aSS-is mTavrobis Sexedulebebs. 

  aRniSnuli saxelmZRvanelo Seiqmna amerikis SeerTebuli Statebis saerTaSoriso ganviTa-
rebis saagentos mier mxardaWerili erToblivi proeqtis farglebSi, romelic ganxor-
cielda aRmosavleT-dasavleTis marTvis institutis marTlmsajulebis damoukideblobi-
sa da samarTlebrivi gaZlierebis proeqtis, ivane javaxiSvilis saxelobis Tbilisis sa-
xelmwifo universitetis davis alternatiuli gadawyvetis erovnuli centrisa da samxreT 
texasis samarTlis skolis mier. 

1   madlobas vuxdiT Cvens partniorebs wlebis ganmavlobaSi frenk evansis centris (samxreT 
texasis samarTlis koleji) mimarT gaweuli RvawlisTvis, rac sxvadasxva treningsaxel-
mZRvanelos SemuSavebiTa da iseTi masalebis SedgeniT gamoixata da razec es proeqtia da-
fuZnebuli; gansakuTrebul madlobas vuxdiT profesor hans loutons, mosamarTleebs: 
brius veTmansa da jon qoselis moxalise fasilitatorebs. am saxelmZRvanelos vuZRvniT 
saqarTvelos mosaxleobas da madlobas vuxdiT im ZalisxmevisaTvis, romelic man mediaciis 
danergvisaTvis gaswia. 
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araa mTlianad `fasilitatoruli~ xasiaTis, arc `SefasebiTi~ gaxlavT. imdenad, ram-

denadac treningis masalebi, maTi zogadi konteqstis gaTvaliswinebiT, nebismieri me-

diaciis Sinaarsis Sesabamisia, aq yuradReba, xSir SemTxvevaSi, mediaciis ZiriTad pa-

radigmaze maxvildeba — iqneba es saxelSekrulebo SeTanxmebasa Tu sasamarTlo dava-

ze dafuZnebuli mediacia. 

mediaciis unar-Cvevebis birTvia swavleba keTebiT (swavla moqmedebaSi). saxel-

mZRvanelo verasodes Caanacvlebs saswavlo cikls, romelic kvlevis, `keTebis~, kri-

tikuli xedvisa da kvlav gadakeTebis process gulisxmobs da, amgvarad, arc es saxel-

mZRvaneloa gamonaklisi — igi mxolod am cikls aRwers. 

mediaciis treningi gaxda erT-erTi ZiriTadi kompetencia mravali advokatisa 

Tu praqtikosisTvis, maT Soris maTTvis, visac arasodes ufiqria mediatorad muSao-

baze. procesis amomwuravi codna saSualebas iZleva, advokati sakuTar klientebs 

ukeT moemsaxuros — es iqneba `tranzaqciuli~ dokumentis momzadeba, romelic saxel-

Sekrulebo pirobebis Seusruleblobasa da mis Sedegebs ganixilavs; aseve klienti-

saTvis davis farglebSi mediaciis Sesaxeb informireba Tu klientis mediaciis pro-

cesSi warmomadgenloba. 

saxelmZRvanelo savarjiSoebiT, roluri TamaSebiT, samuSao davalebebiTa da 

magaliTebiTaa datvirTuli. maTTvis, romelTac swavlis gagrZeleba surT, an ainte-

resebT siRrmiseuli Teoriebis Seswavla, fakulteti rogorc el. fostiT, iseve beW-

duri formiT damatebiT masalas uzrunvelyofs. 

 
I. mediaciis safuZvlebi 

1. mediaciis buneba 

1.1. mimoxilva 

mediacia2 mxareebs SedarebiT iafian saSualebas sTavazobs konfliqtis dasawyis 

stadiaze mosagvareblad. kerZod, mediacia maT sTavazobs SesaZleblobas, airidon 

Tavidan drois danaxarji, stresi da finansuri xarjebi, romlebic samarTlebrivi da-

visa da formaluri samarTalwarmoebis procesebs axlavs Tan. zogierT SemTxvevaSi, 

is saSualebas aniWebs mxareebs, Rirebuli biznes- da pirovnebaTSorisi urTierTobe-

bi SeinarCunon. mediaciis mTeli xibli isaa, rom is adamianebs saSualebas aniWebs, Ta-

vidan airidon samarTlebrivi meqanizmebis gamoyeneba da sakiTxi gadawyviton mxolod 

mxareebis mier SemuSavebuli da SerCeuli gziT. 

konfliqti cxovrebis gardauvali nawilia. is mravali formiT vlindeba: adami-

anSi, adamianebs Soris, adamiansa da institucias Soris, adamiansa da mTavrobas Soris, 

                                                 
2   zogierT sistemaSi `mediacia~ SeiZleba momrigeblobiT procesad iqnes moxseniebuli, Tum-

ca momrigebloba sxva mniSvnelobebsac atarebs. mediaciis momrigeblobiTi procesi komer-
ciul sakiTxebSi `unsitralis~ 1980 wlis momrigeblobiT wesebSic SegviZlia amovikiTxoT. 
momrigeblis roli mediatoris rolis msgavsia. im mxareebs damoukidebeli da miukerZoe-
beli saxiT exmareba da davis procesSi keTilsindisieri SeTanxmebis miRwevaSi xelSemwyob 

pirs warmoadgens. `unsitralis~ wesebis mixedviT (UNCITRAL), is momrigeblobiTi procesis 
yvela aspeqts moicavs, momrigeblobiTi modelis magaliTis warmodgeniT sazRvravs, Tu 
rodis unda Catardes procesi da rodis dasruldes, exeba procedurul aspeqtebs (momri-
geblebis daniSnvasTan dakavSirebiT) da procedurebs zogad qcevebze. es wesebi, aseve, exe-
ba iseT sakiTxebs, rogorebicaa: konfidencialoba, mtkicebulebis xelmisawvdomoba sxva 
procesebisTvis da SezRudvebs, mxareebma saqmiswarmoeba sasamarTloSi an sxva dawesebu-
lebebSi gaitanon im dros, roca mediaciis procesi msvlelobaSia. ix. <http://www. uncitral. org/ 
uncitral/en/uncitral_ texts/arbitration/1980 Conciliation_rules.html >. 
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TviTon instituciebs Soris, kulturebsa da erebs Soris. konfliqtebs sxvadasxva mi-

zezi aqvs. mediacia ar aris Seqmnili imisTvis, rom kompleqsuri `fsiqologiis~ mizani 

Seasrulos da konfliqtis kulturuli Tu socialuri mxareebi gadaWras; mediacia 

aseve ar aris Seqmnili imisTvis, rom gansazRvros istoriuli faqtebis arseboba, ro-

melTac SesaZloa, konfliqti gamoiwvies da misi mizani arc obieqturi `simarTlis~ 

dadgenaa. 

zogierT SemTxvevaSi, konfliqti zrdisa da cvlilebisaTvis sakmaod pozitiuri 

signalia; sxva SemTxvevebSi, is monawileebs cud konteqstSi warmoaCens da cxovrebis 

iseT aspeqtsac moicavs, romelic mimdinare konfliqtis problematikas scdeba. cxovre-

baSi, davis umetes SemTxvevaSi, adamianebi floben SesaZleblobas, mimdinare konfliqtu-

ri situaciis procesSi sakuTari gzebi dasaxon, Tumca yovelTvis es ar amarTlebs. medi-

acia Seqmnilia imisTvis, rom daexmaros maT, vinc konfliqtur situaciebSi sasargeblo 

gamosavlis Ziebas Seecdeba, raTa sabolood daaRwion Tavi konfliqtebs. 

am treningis farglebSi Cveni mizani konfliqtis aRmofxvra ar gaxlavT. mizania, 

SevimuSaoT iseTi iaraRebi, romlebic mxareebs saSualebas miscems, sakuTar `gamar-

jvebas~ miaRwion, an, sul mcire, ganeridon konfliqts erToblivi gadawyvetilebebis 

miRebiT, romelTac SemdgomSi dasjerdebian. 

mediacia, arsebiTad, damxmare molaparakebis formaa. mediaciis dros mesame pi-

ri mxareebs exmareba, rom maT: 

 moaxdinon sakuTari interesebisa da sakiTxebis identificireba; 

 gaTavisufldnen agresiisa da brazisgan; 

 awarmoon efeqturi molaparakeba; 

 ipovon kreatiuli gamosavali sakuTari problemebis mosagvareblad. 

mediacia gansxvavdeba sasamarTlo davisgan an arbitraJisgan imiT, rom aq mxareebi 

TviTon marTaven sakuTar Sedegs, rac niSnavs imas, rom aq arian is mxareebi, romlebic 

floben SesaZleblobas, Tavad gansazRvron, rodis wavidnen, an ar wavidnen kompromis-

ze da ra pirobebis gaTvaliswinebiT. maSin, roca mediatoris rolia, gauZRves process, 

mxareebi inarCuneben kontrols TavianTi molaparakebis Sinaarssa da Sedegze. 
 

 
 

mediatori akontrolebs process da mis mimdinareobas, mxareebi ki Tavad gan-

sazRvraven, miiRon Tu ara gadawyvetileba da mis pirobebs ixilaven.  

mediaciis araerTi gansazRvreba arsebobs, magram, zogadad, isini mediaciis, ro-

gorc fasilitatoris, rolis gansazRvriT Semoifarglebian, romelic exmareba ada-

mianebs, konfliqtur situaciaSi miagnon erTobliv SeTanxmebul gadawyvetilebas. me-

diatoris roli araa mosamarTlis msgavsi, igi muSaobs modave mxareebTan erTad imis-
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Tvis, rom molaparakebis waxaliseba moaxdinos da maT Soris urTierTTanxmobisa da 

gadawyvetilebis miRebis mzaoba Seqmnas. 

 

zogadad rom vTqvaT, mediacia sTavazobs pirad, konfidencialur process, ro-

melSic miukerZoebeli mesame mxare waaxalisebs da exmareba modave mxareebs efeqtur 

komunikaciaSi. igi, garkveulwilad, struqturizebul, Tumca moqnil, molaparakebis-

Tvis gamiznul garemos qmnis, romelSic mxareebs konfidencialuri molaparakebis sa-

Sualeba eZlevaT. 

mxareebi mediaciaSi sxvadasxva saSualebiT modian, esenia: 

 SeTanxmeba ADR‐is gamoyenebis Taobaze davis warmoSobis SemTxvevaSi  (xSirad, 

saxelSekrulebo xasiaTis3); 

 SeTanxmeba ADR‐is gamoyenebis Taobaze davis warmoSobis Semdeg sasamarTlos an 

amisaTvis uflebamosili organos mier saqmis mediaciisaTvis gadagzavnis safuZvelze.  

 

1.2. mediaciis roli davis mogvarebis procesebis jaWvSi 
 

 
 

 

diagramaze ukidures marcxena mxares warmodgenilia, Tu rogor wydeba davebis 

umetesi nawili yoveldRiur cxovrebaSi — mxareebi davis procesSi gadawyvetilebe-

bamde TviTon midian, mesame mxaris Carevis gareSe; ukiduresi marjvena nawili ki sapi-

rispiro magaliTs gTavazobT, romelSic dava mesame piris mier wydeba; xolo SuaSi, 

sadac mediaciis SesaZleblobas amCnevT, Semodis mesame mxare, romelic ara davis ga-

dasawyvetadaa warmodgenili, aramed iZleva rekomendaciebs, Tu rogor unda warimar-

Tos dava da rogor unda gadawydes igi mxareebis sasargeblod. 

 

                                                 
3   magaliTad, davebis gadawyvetis saerToSoriso centri (amerikuli saarbitraJo asociaciis 

saerTaSoriso ganyofileba) Semdeg amonarids gvTavazobs: Tu mxareebs survili aqvT, medi-
acia saxelSekrulebo pirobebSi gaweron (davis gadawyvetis erT-erTi saSualebis saxe), 
maSin maT mediaciasTan dakavSirebuli pirobis CarTva SeuZliaT, rac saarbitraJo pirobis 
standartuli nawili gaxdeba, kerZod: `Tu am xelSekrulebis farglebSi dava warmoiqmneba 
da molaparakebis gziT misi mogvareba SeuZlebelia, mxareebi Tanxmdebian, pirvel rigSi, igi 
mediaciis gziT moagvaron saerTaSoriso mediaciis centris reglamentis Tanaxmad, manam, 
sanam problemis ganxilva arbitraJs, zogadad sasamarTlos an sxva davis gadamwyvet insti-
tuts gadaecema~. Tu mxareebs surT, sakuTari davis gadasawyvetad mediacias mimarTon, maT 
am pirobis Sesruleba mouwevT: `amiT mxareebi Tanxmdebian, davis sagani mediatoris mier 
ganxilvas dauqvemdebaron, rac saerTaSoriso mediaciis centris mier iwarmoeba saerTaSo-
riso mediaciasTan dakavSirebuli wesebis Tanaxmad~. (punqtSi aseve SeasZlebelia, media-
toris kvalifikaciis, meTodis, anazRaurebis, adgilisa Tu sxva sakiTxis Sesaxeb infor-
macia iyos mocemuli, rac mxareebisTvis aqtualuri gaxlavT.). xelmisawvdomia: <https://www. 
adr.org/aaa/faces/rules>. 
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1.3. mediaciis formati 

mediacia, Cveulebisamebr, sasamarTlo procesTan SedarebiT metwilad Tavisu-

fal, araformalur garemoSi mimdinareobs. imdenad, ramdenadac es procesi individe-

bis CarTulobas gulisxmobs, is maTi saWiroebebis adaptirebisaken unda iyos mimar-

Tuli. Tu rogor unda warimarTos mediaciis procesi, ganisazRvreba mediatoris ge-

movnebiTa da stiliT, aseve urTierTobebiT mxareebs Soris, im informaciisa da saWi-

roebebis mixedviT, rac xdeba cnobili mediaciis procesis ganmavlobaSi. yoveli Sem-

TxvevisTvis, arsebobs zogadi Sabloni (procesi), romelic, xSirad, aprobirebulia. 

 

mimoxilva 

 

mediaciis sesia xSirad iwyeba mxareebis prezentaciebiT, sadac procesSi monawi-

le pirebi davis sakuTar versias warmoadgenen. am dros mxareebma SesaZlebelia, 

gamoxaton brazi, daicalon emociebisagan. am diskusiebis ganmavlobaSi mediatori 

cdilobs, amoicnos mxareebis interesebi da gamokveTos, Tu ratom, ra mizezebia 

mxareTa mier gacxadebuli poziciebis ukan. Semdeg etapze mediatori mxareebTan 

erTad SeimuSavebs dRis wesrigs. am procesSi mxareTa Soris komunikacia naklebad 

emociuria da maTi yuradRebis mimarTva SesaZlo gadawyvetisken xdeba. mediatori 

xSirad exmareba mxareebs, gadasinjon sakuTari gadawyvetilebebi. Tu mxareebi miaRwe-

ven SeTanxmebas, isini werilobiT SeTanxmebas aRasruleben, romelsac, meore mxriv, 

xelSekrulebis Zalac aqvs. 

 

etapebi 

 

mediaciis procesi xuTi ZiriTadi stadiisაgan Sedgeba:4 

mediatoris wardgena da mxareTa prezentaciebi 

 

 

 

informaciis moZieba da dRis wesrigis sakiTxebis gansazRvra 

 

dRis wesrigis SemuSaveba 

 

 

 

sakiTxis gadawyveta (variantebis SemuSaveba, gadasinjva, molaparakeba) 

 

 

 

 

gadawyvetilebamde misvla (an CixSi Sesvla) 

 

 

                                                 
4   zogierTi treneri process cxra kategoriad yofs, rasac oTxi damatebiTi SesarCevi kom-

ponenti emateba. 
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am struqturis farglebSi monawileebi imeoreben calkeul safexurebs imden-

jer, ramdenjerac saWiroa. procesi da misi stadiebi ar aris mkacr CarCoebSi moq-

ceuli, xisti. 

 

2. mediatoris roli 

mediatoris ZiriTadi funqciaa, daexmaros mxareebs komunikaciis procesSi. me-

diatori warmarTavs process, akontrolebs informaciul nakads, exmareba mxareebs, 

gaerkvnen sakiTxSi da mividnen gadawyvetamde. 

mediatorma ar unda gaakeTos Semdegi: 

 

 gansajos; 

 miiRos mtkicebulebiTi gadawyvetilebebi; 

 ubiZgos calmxrivi gadawyvetisken; 

 Camoayalibos poziciebi (mosazrebebi); 

 Seasrulos msajulis an mosamarTlis roli; 

 gamoitanos ganaCeni an mavaldebulebeli gadawyvetileba; 

 daaZalos mxareebs, miiRon gadawyvetileba. 

 
mediaciis procesSi mediatori unda Seecados, yuradReba gaamaxvilos mxareebis 

dainteresebaze davis procesSi arsebuli sakiTxebis mimarT da daexmaros maT, Tavad 

gamokveTon davis mogvarebis SesaZlo alternativebi. zogjer mediatori fasilita-

toris saxiT gamodis, roca aqtiurad monawileobs (zedamxedvelobs) mxareebis mier 

warmoebul molaparakebis procesSi; zogjer mediatori maswavleblis rolsac ki as-

rulebs, roca exmareba mxareebs, ukeT Caswvdnen sakuTari konfliqtis dinamikas da 

mediaciis procesi efeqturad gamoiyenon; 

xSirad mediatori `eSmakis advokatis~ rolsac ki asrulebs — axalisebs TiToe-

ul mxares, Sexedon konfliqts romelime sxva Tvalsawieridan da moaxdinon meore 

mxaris SexedulebaTa realuri Sefaseba. Tavad mediatori ki arasodes asrulebs mosa-

marTlis funqcias. es niSnavs imas, rom man Tavi unda Seikavos gadawyvetilebebis mi-

Rebisa da romelime mxaris advokatirebisagan. mediatoris ZiriTadi movaleobaa, mo-

exmaros mxareebs, nebayoflobiT gadawyvetilebamde mividnen. is arasodes aiZulebs 

maT, miiRon gadawyvetileba sakuTari survilis winaaRmdeg. marTalia, mediators Se-

uZlia, SemoTavazebuli variantebis CamonaTvalze garkveuli miniSneba gaakeTos, 

Tumca Tavad gadawyvetilebasTan dakavSirebuli bolo sityva yovelTvis mxareebis 

prerogativad rCeba. 

keTilsindisieri, efeqturi mediatorebi Semdeg ZiriTad Tvisebebs iziareben, 

kerZod: 

 neitraloba (urTierToba mediatorsa da mxareebs Soris); 

 miukerZoebloba (miukerZoebeli da orive mxarisadmi Tanabari); 

 moqniloba (aqvs unari, moergos realur saWiroebebs mimdinare procesis 

dinamikis gaTvaliswinebiT); 

 kargi mosmenisa da komunikaciis unari (Tavisuflad iyenebs SekiTxvis 

dasmis teqnikas da sxva unarebs); 

 kreatiuloba (SeuZlia, wamoayenos gadawyvetis esa Tu is varianti maSin, 

roca es mxareebis dasaxmareblad saWiroa). 
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3. mediaciis garemo 

davaSi monawile mxareebi xSirad molaparakebis magidas dapirispirebuli adami-

anis suliskveTebiT miusxdebian, sakiTxis gadawyvetis winaswar SemuSavebuli pozici-

ebiT. ar aris uCveulo, mxareebma erTmaneTis mimarT brazi gamoTqvan, Tavad mediaci-

is processac, SesaZlebelia, eWvis TvaliT Sexedon. garda amisa, es SesaZloa, maTi Sex-

vedris pirveli adgili (da dro) aRmoCndes mas mere, rac maT Soris konfliqti warmo-

iSva. am daZabulobis gamo mediatorma procesi neitralur, komfortul da mSvid ga-

remoSi unda warmarTos. 

mediaciis procesis momzadebisas mediatorma Semdegi ram unda gaiTvaliswinos: 

 neitraluri adgili 

Tuki SesaZlebelia, mediacia neitralur adgilze unda Sedges. es SesaZloa iyos 

mediatoris oTaxi, sastumros sakonferencio darbazi, qiriT aRebuli savaWro sakon-

ferencio misaRebi an sasamarTloSi Tavisufali sivrce. mxolod im SemTxvevaSi (xaz-

gasmiT), Tu sxva adgilis SerCevis saSualeba ar arsebobs, SesaZlebelia, mediaciis 

procesi erT-erTi mxaris ofisSi gaimarTos. 

 sivrce da adgili 

xSirad mediaciis dawyebisas mxareebi metismetad daZabulebi modian, SfoTaven 

da mtruli ganwyobebiTac ki gamoirCevian. mediatori unda Seecados, Seqmnas iseTi 

garemo, romelic TanamSromlobiT dialogs Seuwyobs xels. mediatorma unda icodes, 

rom adgili (igulisxmeba skamebis ganlageba) da mxareebs Soris distancia aseve mniS-

vnelovani aspeqtia. 

sxvadasxva kulturebSi adamianebs Soris arsebuli distanciis Sesaxeb sxvadas-

xva damokidebuleba arsebobs.5 Tu es sivrce maT kulturul aRqmas ar Seesabameba, 

mxareebma SesaZloa, Tavi arakomfortulad igrZnon. mediaciis oTaxebSi aucilebe-

lia, arsebobdes sakmarisi sivrce imisTvis, rom mxareebma Tavisuflad imoZraon. oTa-

xis temperatura unda SenarCundes sasurvel doneze. oTaxebi unda iyos xmagaumtari, 

ise, rom konfidencialoba iyos daculi. zogierTma kvlevam aCvena, rom mxareebi Se-

Tanxmebas ufro martivad aRweven im oTaxebSi, sadac meti fanjrebia.  

idealur SemTxvevaSi, Senobas unda hqondes sakmarisi sivrce erToblivi Sexved-

ris oTaxebisTvis mcire sakonferencio darbazebiT (`gancalkevebis oTaxebi~) im pi-

robiT, rom aucileblobisas monawileebma sajaro sivrcidan personalur garemoSi 

gadainacvlon. roca amis SesaZlebloba arsebobs, es oTaxebi TiToeul mxares calke 

unda daeTmos. es aris sivrce, romelic sakonferencio darbazisgan calkea warmodge-

nili im mizniT, rom TiToeulma mxarem mediatorTan erTad piradad gancalkevebiT 

isaubros, Tumca mediatorma procesi iqac unda warmarTos, sadac sivrce SezRudu-

lia. aseT SemTxvevebSi mediatorma SesaZloa sTxovos erT mxares, gavides oTaxidan, 

raTa man jer erT mxaresTan SeZlos konfidencialurad saubari, Semdeg ki meoresTan. 

 sakvebi da sxv. 

rogorc wesi, mediatori mxareebs sasmeliTa da sakvebiT uzrunvelyofs. Tu mo-

laparakeba mTel dRes gastans, sasurvelia, mediatorma mxareebi lanCiT uzrun-

velyos. es kerZebi ganrigis mixedviT unda gaiweros, ise, rom maT molaparakebis 

ritms Seuwyon xeli da ar Sewyviton igi. Tuki SesaZlebelia, TiToeuli aseTi gancal-

kevebuli Sexvedris oTaxi unda aRiWurvos telefoniT, saweri dafiTa da sxva saweri 

                                                 
5   Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict at 149-150 (1989). 
  magaliTad, amerikeli xalxi komunikaciaSi didi siamovnebiT erTveba 1-2 futis manZilze. 

samuSao pirobebSi, aseve formaluri socialuri interaqciebis dros urTierToba, ZiriTa-
dad, 4-7 futis zRvarze mimdinareobs. 
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saSualebebiT. zog SemTxvevaSi, DVD Player-i, kompiuteri, planSeti, monitori da a. S. 

aseve process Seuwyobda xels. 

 

mrCevlebi 

 

zogjer SesaZlebelia, mxares Sexvedraze sakuTari buRalteri, finansuri mene-

jeri an megobari axldes, romelsac davaSi kerZo an profesiuli interesi ar gaaCnia. 

mediatorma, sanam molaparakeba daiwyeba, winaswar unda gansazRvros, Tu ra rolis Se-

sasrulebladaa es mxare warmodgenili da ewinaaRmdegeba Tu ara sapirispiro mxare am 

piris monawileobas molaparakebis procesSi. mediatori Semdeg Tavad gadawyvets, mi-

eces Tu ara xsenebul mesame mxares procesze daswrebis ufleba. zogadad, sasurve-

lia, modave mxareTagan monawileebi daaxloebiT Tanabari raodenobiT iyvnen warmod-

genilebi. 

 

4. mediaciis atmosfero/damokidebuleba 

4.1. mediatoris pasuxismgebloba 

mediaciis erT-erTi umniSvnelovanesi aspeqtia `atmosfero~. aucilebelia, Seiq-

mnas iseTi atmosfero, romelic orive mxarisTvis misaRebi iqneba gadawyvetilebis mi-

Rebis WrilSi da iseTi elementebisa Tu damokidebulebebis Tavidan aridebas Seuwy-

obs xels, romlebic mxareebs erTmaneTis oponentebad warmoadgens da dapirispire-

bul, mtrul poziciebs gaamZafrebs. 

mediatori process uZRveba (erTgvari qoreografia). imisTvis, rom mediaciis-

Tvis dadebiTi atmosfero Seiqmnas, mediatorma mxareebis saWiroebebi unda gaiTva-

liswinos da maTi komfortisa da keTilganwyobis Sesaqmnelad aSkara mzaoba gamoxa-

tos. miuxedavad imisa, rom mediatori yovelTvis miukerZoeblobasa da neitraluro-

bas inarCunebs, is aseve dadebiTi — warmatebuli — gadawyvetilebis gulSematkivaria. 

mediatoris ZiriTadi funqcia procesis dadebiT kalapotSi moqcevazea mimarTuli. 

maSinac ki, roca mxare rTul SekiTxvas usvams da SemoTavazebuli iniciativebis misa-

Rebobas amowmebs, mediatori saboloo Sedegis damcvelad gvevlineba. 

 

4.2. mediatoris stili 

SesaZlebelia, mediators sxvadasxva stili hqondes da iyos es piradi arCevaniT 

ganpirobebuli, an mediaciaSi miRebul gamocdilebas asaxavdes. nebismier SemTxveva-

Si, mediatorebi an SefasebiTi, an fasilitatoruli midgomebisken ixrebian. mediato-

ris stilis gansasazRvravad sakmarisia vikiTxoT: 

1.  ramdenad farTod Tu viwrod gansazRvravs mediatori mis winaSe dasmul prob-

lemas (sakiTxs)? 

2.  mediatori sakuTar funqcias xedavs Sefasebebisa da varaudebis SeTavazebaSi 

Tu variantebisa da rekomendaciebis SemuSavebaSi? 

mediatori, romelic SefasebiTi stiliT gamoirCeva, SeiZleba CaiTvalos erT-

erT iseTi pirad, romelic Tavs komfortulad mxareebis moTxovnebisa da variantebis 

Sefasebisas grZnobs da interaqciul procesSi odnav agresiulobas amJRavnebs. medi-

atorebis umravlesobas sxvadasxva stilisadmi sakuTari upiratesobebi aqvs, Tumca 

maT unda SeeZloT erTi stilidan meoreze gadasvla (SefasebiTidan fasilitato-

rulze), Tuki amis aucilebloba warmoiqmneba. bevri mediatori am or midgomas Soris 

arsebul centristul stilsac ki aviTarebs. 
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fasilitatoruli 
1. ZiriTadi roli: gansazRvre da naTeli mohfine komunikacias; 

2. dainaxe: mxareebi erT magidasTan sxedan (vidre cal-calke oTaxebSi gancal-

kevebulad); 

3. aqcenti: daexmare mxareebs, Caswvdnen sakiTxsa da interesebs, moiyvane inte-

resTa mdidari palitra. 

 

SefasebiTi 
1. ZiriTadi roli: Seafase (mediatori davis sakiTxSi specialuri kompetenciiT 

gamoirCeva); 

2. dainaxe: mTavari sayrdenia kerZo Sexvedrebi mediaciaSi monawile mxareebTan; 

3. aqcenti: ubiZgeT mxareebs, miiRon gadawyvetileba, ganixileT mxolod davis 

ZiriTadi sakiTxi (umetes SemTxvevaSi, es fulia). 
 

zogierT bazarze upiratesoba eniWeba ufro SefasebiT, vidre fasilitator me-

diatorebs. mediatorebi am garemoSi ufro bazris moTxovnebs pasuxoben da „living in 

the question“ teqnikas aviTareben. fraza exeba process, romelic Semfasebel mediato-

rebs aRwers, romlebic, Tavis mxriv, xels uwyoben mxareebs, rom saerTo gadawyveti-

lebamde misvlisas sakuTari xedva davasTan mimarTebiT jerovnad gadaafason. imis 

nacvlad, rom mediatorma ganacxados, Tu ra iqneboda yvelaze samarTliani da keTil-

gonivruli gadawyveta, igi logikuri SekiTxvebis seriaSi erTveba, rac miznad isaxavs, 

modave mxareebi am azrobriv kalapotSi CarTos. daxuruli Sexvedrebisas aseTi Se-

kiTxvebi saSualebas aZlevs modave mxares, gadaafasos sakuTari argumentis Zlieri 

da susti mxare, aseve ganixilos sapirispiro mxaris poziciisa da SemdgomSi sasamar-

Tlo gadawyvetilebis SesaZlo Sedegebic. 

zogierTi mediatori konkretul mediacias ufro metad fasilitatoruli mid-

gomiT iwyebs, Tumca momdevno stadiaze ufro SefasebiT teqnikaze gadadis. es gadas-

vla mudmivad strategiul arCevanze miuTiTebs, romelsac fasilitatori sesiis mim-

dinareobis mixedviT irCevs. 

 
4.3. mxareTa pasuxismgebloba 

warmatebuli gadawyvetileba xSirad erTze met mediators saWiroebs. Tavad mxa-

reebi gadawyvetilebis miRebis procesSi gadamwyvet rols asruleben. mxareebs unda 

hqondeT sruli informacia, Tu ratomaa maTsave saukeTeso interesSi konfliqtis me-

diaciis gziT gadawyveta — ar aqvs mniSvneloba, rogori ganwyobiT miusxdebian isini 

molaparakebis magidas. mudmivad davaSi CarTuli mxareebi, imisTvis, rom erTobliv 

gadawyvetilebamde misvla SeZlon, aucilebel informacias, SesaZleblobebsa da mo-

tivacias unda flobdnen. mxaris mcdeloba, miaRwios konsensuss, ver iqneba Sedegiani, 

Tuki mas davis procesSi sakiTxisadmi realisturi xedva ar gaaCnia.  

garda amisa, gadawyvetilebis mimRebi pirebi an unda eswrebodnen mediaciis pro-

cess, an gamoagzavnon sakuTari warmomadgeneli, sruluflebiani piri, imisTvis, rom 

maTi mxridan molaparakebis procesi warmatebiT warimarTos. roca mxaris warmomad-

geneli uflebamosili piri ar aris, es faqti molaparakebebis process seriozulad 

aferxebs. Tumca, Tu pirovneba, romelic jerovan uflebamosilebas flobs, davis gan-

mavlobaSi xelmisawvdomi xdeba (21-e saukuneSi sxvadasxva sakomunikacio teqnologi-

is gamoyenebiT), maSin maTi uSualo fizikuri daswreba SeiZleba arc iyos imdenad au-

cilebeli; zogierTi mediatori da mediaciis centri ki SesaZloa, daJinebiT iTxov-
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des, rom uflebamosili pirebi uSualod process daeswron, rasac isini mediaciis 

dawyebis ucilobel pirobad miiCneven. 

mediatori, Tuki SesaZlebelia, sesiis dawyebamde mxareebTan araformalur dia-

logs gamarTavs. am komunikaciiT mediatori ndobis mopovebas ecdeba, ramac SesaZ-

loa, garkveuli SfoTva an mRelvareba moxsnas. mediatorma SesaZlebelia, CarTul 

mxareebze an maTi davis saganze informacia moiZios. xSir SemTxvevaSi, mxareTa eWvi 

qreba, rodesac mediatori erT an orgverdian moxsenebas gaakeTebs.6  

Tu mxareebi gonebrivad ukve mzad arian mediaciis procesisTvis (sanam mediaciis 

sesia daiwyeba), aseT pirobebSi maT eqnebaT meti mzaoba, CaerTon sasargeblo, warma-

tebuli SeTanxmebisken mimarTul procesSi. 

 

5. mediaciis upiratesoba 

mediaciis sargeblianoba konkretul procesSi damokidebulia davis bunebaze, 

davis romel etapze xorcieldeba mediaciisadmi mimarTva, aseve modaveebsa da maT 

warmomadgenlebze, davaSi arsebul interesebze. 

rogorc cnobilia, mediacia uzrunvelyofs Semdegs: 

 zogavs dros; 

 zogavs fuls; 

 aris konfidencialuri; 

 mxareTa interesebis TviTgamorkvevas uwyobs xels; 

 iZleva kreatiuli gadawyvetilebebis miRebisa da gamosavlis povnis saSuale-

bas ; 

 iZleva iseTi SeTanxmebis miRebis saSualebas, romlis Sesruleba yvelaze sava-

raudoa. 

miuxedavad imisa, rom mediacia uamrav pozitivs gvTavazobs, SesaZlebelia, arse-

bobdes iseTi situaciebi, sadac konfidencialuri procesi arc iseTi mizanSewoni-

lia, rogoric, magaliTad, davis gadawyvetis sxva saSualebebi. gaiTvaliswineT: 

 saqmeebi, romlebic mniSvnelovan konstituciur da adamianis sabaziso ufle-

bebs moicavs; 

 saqmeebi, romlebic sazogadoebis CarTulobasa da sajaro ganxilvas moiTxovs; 

 saqmeebi, sadac mtruli ganwyobis maRali xarisxia da modave mxareebs Soris 

ZalTa balansi ar arsebobs — magaliTad, ojaxuri Zaladobis SemTxvevebi. 

garkveul SemTxvevebSi, mxaris advokats mediaciasTan an davis gadawyvetis sxva 

procesTan dakavSirebiT didi arCevanis gakeTebis saSualeba ar rCeba (an raime sxva 

momrigeblobiTi procesis mimarT). magaliTad, mediaciis procesisadmi mimarTva, ro-

gorc sasamarTlosaTvis davis gadacemis winapiroba, xSirad mxareTa saxelSekrulebo 

daTqmebiTaa gansazRvruli; sxva SemTxvevebSi, miuxedavad imisa, rom sasamarTlo gan-

xilva ukve daiwyo, mediacia SeiZleba Tavad sasamarTlos mier iyos inicirebuli. 

Tu gaviTvaliswinebT, rom mxareebs arCevanis saSualeba miecemaT, faqtori, rom-

lis gaTvaliswineba advokatis saqmea, maT Soris faqtorebi, romlebsac mogvianebiT 

mediatori relevanturad CaTvlis, Semdegia: 

 ra tipis gadawyvetileba sWirdeba modave mxares: swrafi, droebiTi Tu mudmi-

vi, precedentuli, sajaro Tu konfidencialuri, modificirebadi; 

                                                 
6   mediatori moTxovnebs ar ganixilavs, amoRebul Canawerebs an sasamarTlo dokumetnacias 

ar afasebs. mediatori arc damoukidebel sasamarTlo mokvlevas atarebs imisTvis, rom ro-
melime mxaris poziciuri `siZliere~ an moTxovnis samarTlianoba gansazRvros. 
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 rogor moelaparakebian erTmaneTs mxareebi: grZelvadiani urTierTobebis 

gaTvaliswinebiT (ainteresebT urTierTobebis SenarCuneba, Tu misi Sewyveta surT), 

Tu mimdinare sakiTxiT Semoifarglebian; 

 romelia klientis emociur-fsiqologiuri interesi: bralmdeblis pozicia, 

gaeqces stress gadauwyveteli saqmis Sesaxeb; gaurbis stress sasamarTlo davis kon-

teqstSi; cdilobs, SeinarCunos urTierTobebi; 

 ra finansuri daintereseba aqvT: surT, miaRwion swraf kompensacias, moaxdi-

non riskebis lokalizeba an SezRudva, Tu Seamciron an ar gazardon xarjebi. 

 

II. mediaciis Catareba                                                                                        

mimoxilva 

mediacia, iseve rogorc davis gadawyvetis nebismieri sxva procesi, Sedgeba eta-

pebis seriisgan. miuxedavad imisa, rom es etapebi erTmaneTs zogjer gadafaravs, aq xu-

Ti nabiji ikveTeba. TiToeuli nabiji sakuTari aqtivobebiT xasiaTdeba da sakuTar 

miznebsa da amocanebs warmoaCens (mediatoris perspeqtiviT): 

 

2. mediatoris winasityvaoba 

aqtivoba: mediatori modave mxareebTan prezentaciiT wardgeba. 

 

amocanebi: 

 modaveebs Soris keTilganwyobili garemo Camoyalibdes; 

 ganmartos procesi, rolebi da formati; 

 ganaviTaros procesis mimdinareobis strategia; 

 mxareebs Soris TanamSromlobiT mzaobas miaRwios. 

 

mxareTa prezentacia 
 

aqtivoba: mxareebi sakuTar versiasa da gadawyvetis Sesaxeb xedvas warmoadgenen. 
 

amocanebi: 

 davis arsis identificireba; 

 poziciebis gansazRvra; 

 identificireba problemebisa, romlebic mediaciis dros, savaraudod, iCenen 

Tavs, maT Sorisaa: komunikaciis procesSi barierebi, potenciuri ZalTa dispropor-

cia, eWvi, rom mxareebma erTmaneTTan kreatiuli gadawyvetis gzas miagnon. 

 

informaciis moZieba/sakiTxis identificireba 
 

aqtivoba: mediatori svams SekiTxvebs (mxareebi pasuxoben imis mixedviT, Tu ra 

moismines erTmaneTisgan). 
 

amocanebi: 

 poziciebis naTlad warmoCena; 

 mxareTa mier Camoyalibebuli sakiTxebis gansazRvra; 

 neitralur enaze sakiTxebis nusxis SemuSaveba; 

 dRis wesrigis miReba. 
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SeTanxmebis alternativebi/molaparakeba 
 

aqtivoba: SesaZlebelia moxdes erToblivi sesiebis dros an pirad Sexvedrebze.  
 

amocanebi: 

 `gonebrivi ieriSi~ (ideebis spontanurad Tavmoyra); 

 axali winadadebebis SemuSaveba; 

 mxareTa Soris azrTa urTierTgacvlis xelSewyoba; 

 `realobis testi~. 

 

daxurva 

aqtivoba: werilobiTi SeTanxmebis miReba (SeiZleba iyos sruli an nawilobrivi). 

alternatiuli aqtivoba: dainiSnos TariRi damatebiTi komunikaciisTvis. 

 

amocanebi:  

 SeaxsenoT mxareebs maTi mzaobis Sesaxeb, iTanamSromlon erTmaneTTan; 

 moamzadon Semdgomi Tanxmobis dokumentisaTvis aucilebeli CarCo. 

 

mediatoris winasityvaoba 

mediatoris gaxsniTi sityva aris erT-erTi yvelaze mniSvnelovani etapi media-

ciis procesSi, radgan is gansazRvravs molaparakebis tons. dawyebis win mediatori 

mxareebs amomwurav informacias awvdis, uxsnis maT procesis formats da mxareTa mza-

obas uzrunvelyofs, adgens, rom mxareebs molaparakebis gagrZeleba surT. 
 

sabaziso winasityvaobis Semadgeneli etapebi: 

 mediatoris, mxareebisa da warmomadgenelTa gacnoba (wardgena); 

 mediatoris ufleba-movaleobebis gacnoba, informaciis gacnoba, neitralobis 

dadastureba da konfidencialobis uzrunvelyofa; 

 mxareTa Soris TanamSromlobisaTvis mzaobis uzrunvelyofa (SeiZleba weri-

lobiT dokumentSic gamoisaxos); 

 mediaciis procesisa da mediatoris rolis ganmarteba; 

 mediaciis formatis ganmarteba: mxareTa prezentacia, erToblivi an kerZo Sex-

vedrebi; 

 procesTan dakavSirebuli nebismieri sakiTxis ganmarteba, neitralitetisa da 

konfidencialobis dacva; 

 ndobisa da waxalisebis gamoxatva. 

 
informaciis miwodeba da ganmarteba 

mediatorma srulad unda ganmartos da warmoaCinos iseTi informacia mxareebsa 

Tu maT warmomadgenlebTan dakavSirebiT, romelmac SeiZleba, raime saxis gavlena 

moaxdinos mis neitralobaze. Tu mediatoris mimarT raime eWvi gaCndeba (romelime 

modave mxaris mxridan), mizanSewonilia, igi process CamoSordes. 

mediatorma mxareebs srulad unda amcnos: Tavisi gamocdilebisa da kvalifika-

ciis Sesaxeb; nebismieri manamde Tu amJamindeli urTierTobis Sesaxeb, romelic misi 
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neitralobis mimarT raime saxis SekiTxvas gaaCens da im danaxarjebis Sesaxeb, rom-

lebic mediatoris momsaxurebas mohyveba.7  

 

droisa da SeTanxmebis mimRebi pirebis mzaoba 

sanam mediaciis uSualo procesze gadaerTvebian, mediatori unda darwmundes, 

rom yvela mxare, an maT mier daniSnuli warmomadgenlebi, adekvaturad uflebamosili 

pirebi arian, SeuZliaT, mividnen erTobliv gadawyvetilebamde da mediacias sakmaris 

dros dauTmoben. 

 

sakiTxebi, romlebic uSualod modave mxares exeba 

mediatorma mediaciaze uari unda ganacxados, Tu, misi azriT, modave mxare ver 

xvdeba, rom mediatori aranairi samarTlebrivi iniciativiTa Tu rCeviT ar gamodis. 

mediatorma aseve mxares unda auxsnas, rom namdvilad SesaZloa arsebobdes garkveuli 

riski, Tu mediacia mxolod damoukidebeli mediatoris monawileobiT da profesiona-

luri mrCevlebis gareSe warimarTeba. 

 

keTilsindisieri TanamSromlobisadmi mzaoba 

Semdeg aucilebelia, mediatorma monawile mxareebs Soris keTilsindisieri Ta-

namSromlobisadmi mzaobas miaRwios. mzaoba gulisxmobs, rom mxareebi unda damor-

Cildnen wesebsa da procedurebs, romlebic mediatoris mier ganisazRvreba da isini 

Semdgomi kompromisis misaRwevad keTilsindisieri TanamSromlobiT unda gamoirCe-

odnen. mediatoris winasityvaobis mere mxareebi srulad Caswvdebian mediaciis pro-

cess da gaazrebulad iqnebian mzad, gadawyviton sakuTari dava. mediatori SemdgomSi 

mxareebs kidev erT SesaZleblobas sTavazobs – dausvan erTmaneTs SekiTxvebi da ko-

mentari gaakeTon. 

 

mediatoris winasityvaoba: pirveli magaliTi 

dila mSvidobisa! vafaseb, rom mobrZandiT dRes. imedi maqvs, Tavs komfortulad 

da mSvidad grZnobT. gvaqvs wyali, yava da namcxvari (magidaze); Tu rame damatebiT 

gWirdebaT, gTxovT, macnoboT. sapirfareSo qvemoTaa, holSi, xelmarcxniv. 

dRes ramdenime mniSvnelovani sakiTxis ganxilva gvelis, imedi maqvs, TqvenTvis 

es warmatebis momtani procesi iqneba. Tu yvelam erTad vimuSaveT, darwmunebuli var, 

SevZlebT kargi Sedegebis miRwevas da Tqvenc am TanamSromlobiTa da procesSi mona-

wileobis miRebiT kmayofilebi darCebiT. 

pirvel rigSi, msurs, TiToeulma Cvenganma warmoadginos sakuTari Tavi. daviwyeb: 

me mqvia (aleqsandre aleqsandria) da Cemi rolia, mogexmaroT Tqven, gadawyvitoT mim-

dinare dava (urTierTwardgena grZeldeba magidis garSemo msxdomTa mxridan). 

axla ki, sanam mxareTa versiebs movismenT, neba momeciT, oriode wuTiT mogiyveT 

Cemi ganaTlebisa da gamocdilebis Sesaxeb, raTa davrwmundeT, rom Tqven Cemi kvali-

fikaciiTa da gamocdilebiT (rogorc Tqveni mediatoris) kmayofili xarT (mediatori 

sakuTari kvalifikaciisa Tu gamocdilebis damadasturebel cnobebs warmoadgens — 

Tuki aucilebelia — da darwmundeba, rom mxareebs surT, swored is iyos mimdinare da-

vis mediatori). friad mniSvnelovania, Tqven Cemi samuSaoTi kmayofilebi darCeT. Tu 

                                                 
7   rogorc wesi, gadasaxadis Sesaxeb sakiTxi mediaciis dawyebis win aris xolme SeTanxmebuli. 
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mediaciis dros raime problema iCens Tavs, rac TqvenTvis arasasurveli an miuRebeli 

iqneba, dauyovnebliv macnobeT amis Sesaxeb, raTa erToblivad ganvixiloT. Tu Tqven 

ar iqnebiT darwmunebuli Cems SesaZleblobebsa da miukerZoeblobaSi da sakuTriv me-

diaciis procesSi, mediaciis procesi, iseve rogorc Cven mier gaweuli drois dana-

xarji, vercerTi CvenganisTvis sargeblis momtani ver gaxdeba dRes. Tumca, Tuki gje-

raT Cemi da mediaciis procesisa, da am rwmeniT erTmaneTTan viTanamSromlebT, aseT 

SemTxvevaSi gveqneba araCveulebrivi Sansi, es sakiTxi dResve gadavwyvitoT. axla aq-

vea mediaciis xelSekruleba, romelic asaxavs imas, Tu raze SevTanxmdiT aqamde. erT-

erTi asli gavgzavne Tqvens warmomadgenelTan, magram minda, mokled mimoixiloT igi 

da macnoboT, Tu rames ver gaigebT. Tuki is TqvenTvis misaRebia, moawereT xeli miniS-

nebul adgilze da damibruneT. yvela miiRebs xelmoweril egzemplars. 

keTili, axla neba momeciT, mimovixilo mediaciis procesi da gadavwyvito, Tu 

rogori iqneba dRes Cveni roli: pirveli, rogorc ukve cnobilia TqvenTvis, es ar 

aris sasamarTlo ganxilva (imis miuxedavad, rom sasamarTlom Tavad SeiZleba daniS-

nos igi). ase rom, ar arsebobs sasamarTlo wesebi; me ar var mosamarTle an arbitri; me 

ar ganvsji, ar miviReb gadawyvetilebas. 

 Cemi ZiriTadi funqciaa, mogemsaxuroT rogorc miukerZoebeli piri da mogexma-

roT SeTanxmebis miRwevaSi. Tu Tqveni survili iqneba, dResve gadavwyvitoT Tqveni 

dava, mniSvnelovan drosa da xarjebs dazogavT da airidebT stress, aseve gaagrZe-

lebT cxovrebas am sazrunavis gareSe. amis Sesaxeb ufro detalurad damatebiT dage-

laparakebiT. 

Semdeg, minda aseve vaxseno, Tu ras gavakeTeb dRis ganmavlobaSi TqvenTan erTad 

da, vnaxoT, misaRebia Tu ara TqvenTvis samuSao formati. ukve vimsjeleT Tqveni or-

ganizaciis xelmZRvanelobasTan (Tu aseTi arsebobs), ase rom, mgonia, dRes maTi mxar-

daWera formatTan dakavSirebiT ukve maqvs. pirvel rigSi, movismenT mokle prezenta-

ciebs TiToeuli Tqvenganis mxridan (`mokle~ — damokidebulia faqtebis odenobaze 

TiToeul saqmeSi). es niSnavs imas, rom TiToeuli mxare gaakeTebs mokle prezentaci-

as, warmoadgens davis miseul xedvas da gagvacnobs dRevandeli samuSao sesiis Sede-

gad mosalodnel miznebs (molodins). Tqveni prezentaciebi iqneba, rac SeiZleba, mok-

le; isini unda gamoxatavdnen klientis moTxovnas arabraldebis saxiT. Cven erTma-

neTs ar gavawyvetinebT, erTmaneTsac civilizebulad da urTierTpativiscemiT move-

kidebiT. TiToeuli gaxsniTi sityvis bolos moviwvev TiToeul mxares da maT warmo-

madgenlebs, rom maTi poziciiT daasrulon da (kerZod) gvauwyon, Tu ras moelian 

dRevandeli Sexvedrisgan. ar aris savaldebulo, rom Tqven an Tqvenma warmomadgen-

lebma raime mosazreba gamoTqvan am drois ganmavlobaSi; TiToeul Tqvengans moge-

cemaT sruli saSualeba, isaubroT dRis ganmavlobaSi. Tumca, Tu TvliT, rom survi-

li gaqvT, gamoTqvaT rame, da arc Tqveni klientia winaaRmdegi, gTxovT, TqvaT Tqveni 

azri. am mxriv, minda, xazi gavusva Tavisufali da Ria informaciuli urTierTgacvlis 

mniSvnelobas da sxvadasxva variantis ganxilvis sargeblianobas mimdinare davis ga-

dawyvetis gzaze.  

mxareTa prezentaciis bolos mcire droiT SevisvenebT (aq SegiZliaT, isaubroT 

lojistikur nawilze, aRweroT oTaxebi, ganlageba da sxv.). Semdeg, mgoni, umjobesi 

iqneba, Tu Cveni magididan kerZo sakonferencio darbazSi gadavinacvlebT, raTa pira-

dad saSualeba momeces, TiToeul TqvenganTan mivide da gamiziaroT konfidencialu-

ri informacia (Tuki aseTi mogepovebaT — es unda axsenoT maSin, roca zustad prezen-

taciis dasrulebisas dadgeba aucilebloba damoukidebel oTaxebSi gancalkevebis). 

am vizitebis dros TqvenTan an Tqveni kolegiis warmomadgenlobasTan erTad ganvixi-

lav TqvenTvis saWirboroto sakiTxebs ise, rom mimdinare davis detalebze metad ga-
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vamaxviloT yuradReba. am diskusiebis dros Cemi movaleobaa, konkretuli argumentis 

Zlier an sust mxares gavusva xazi da, SeZlebisdagvarad, Candes, TiTqos me ufro mo-

winaaRmdege mxaris pozicias vemxrobi, magram, sinamdvileSi, es ase ar aris. Tqven SeiZ-

leba, samarTlianad daaskvnaT, rom maSin, roca meore sakonferencio darbazSi mowi-

naaRmdege mxares velaparakebi, masTan `eSmakis advokatis~ funqcias vasruleb. Tu 

Cvens diskusiebSi SeamCnieT, rom `Temas gadavuxvie~ — davuSvaT, Cemi komentarebiT Tu 

SekiTxvebiT, dauyovnebliv macnobeT amis Sesaxeb. aq imisTvis varT, rom SevTanxmdeT 

da es ver moxerxdeba, Tu konfidencialuri diskusiebis dros erTmaneTs Riad ar ve-

saubreT. 

rac Seexeba konfidencialobis sakiTxs, minda dagarwmunoT, rom nebismieri kon-

fidencialuri informacia, romelsac gamiziarebT kerZo saubrebis dros, CemTan er-

Tad darCeba da ar gaendoba mowinaaRmdege mxares, sanam Tqven Tavad ar mTxovT amis 

Sesaxeb. Sesabamisad, imedi maqvs, macnobebT yvelafers, rac davas ukavSirdeba da rac 

saSualebas momcems, SeTanxmebas mivaRwioT, imis gaTvaliswinebiT, rom konfidencia-

luri informaciis bunebas pativiscemiT vekidebi. rom darwmundeT, me sworad mesmis 

Tu ara, ra informacia ar unda gavce Tqveni nebarTvis gareSe, macnobeT, rac, Tqveni 

azriT, aris konfidencialuri, raTa mas Cems CanawerebSi gansakuTrebuli statusi mi-

vaniWo. 

axla unda aRvniSno isic, rom SeiZleba, oTaxSi erT-erT mxaresTan meti visaub-

ro, vidre meoresTan, Tan miWirs, vivaraudo, rodis SeiZleba es moxdes. ase rom, manam, 

sanam Cem Sesaxeb informacias mogawvdiT, gTxovT, gaiTvaliswinoT, rom, roca Tqven 

gverdiT ar vimyofebi, meore mxaresTan intensiurad vmuSaob. ase rom, roca TqvenTan 

erTad oTaxSi ar viqnebi, Sevafaseb Tqvens aqtiur muSaobas Tqvensave advokatTan, ise, 

rom SeZloT gaaanalizoT Tqveni pozicia da erTi nabijiT mec ki gamaswroT (Tu advo-

kati saxeze ar aris, mainc kargi iqneba, Tu mxares raime saxis samuSaos davutovebT). 

dRes bevri saqme gvelodeba, Tumca vici, rom gvaqvs Sansi, mivaRwioT SeTanxme-

bas, Tu yvelani kargad vimuSavebT. gTxovT, gamagebinoT, Tuki dagWirdaT Sesvenebis 

gamocxadeba; sxva SemTxvevaSi, imedi maqvs, SeecdebiT, darCeT axlos CvenTan, raTa ad-

vilad gipovoT, Tuki Tqvengan rCeva an sxva saxis mxardaWera dagvWirda (maT, vinc ewe-

va, visac dagWirdebaT Senobis gareT gasvla, acnobeT kolegebs, kerZod, Tu sad iqne-

biT, ise, rom saWiro momentSi Tqveni moxmoba SevZloT). 

keTili, Tu ar gaqvT raime SekiTxvebi imis Sesaxeb, razec vilaparake, SevudgeT 

saqmes. 

mediatoris winasityvaoba: 

meore magaliTi –kerZo Sexvedris formati8 

Cemi saxelia..., didi madloba, rom Tanxmoba gamoTqviT dRevandel mediaciaSi mo-

nawileobaze. vivaraudeb, rom TiToeuli Tqvengani erTmaneTs icnobs. Tumca, sanam 

daviwyebdeT, visargebloT SemTxveviT da erTmaneTs Tavi warvudginoT. SegiZliaT mi-

wodoT... 

rogorc ukve iciT, mediacia aris procesi, sadac miukerZoebeli piri, mediato-

ri, am SemTxvevaSi me, modave mxareebs Soris komunikaciis fasilitacias axdens — mo-

rigebis, Tanxmobisa da urTierTgagebis garemos qmnis yoveli Tqvenganis CarTviT. 

Tuki saqmes jerovnad movekidebiT, es procesi SeiZleba warmatebiT dagvirgvin-

des. Cemi rolia, mogexmaroT da wagaxalisoT imaSi, rom am davaSi Tanxmobas miaRwioT; 

Tumca aq ar var imisTvis, rom SeTanxmebamde misvla gaiZuloT. es ar gaxlavT sasamar-

                                                 
8   es naklebad gavrcelebuli modelia. 
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Tlo darbazi da mec aq ar var imisTvis, rom Tqveni saqmis Sedegi ganvsazRvro, an kidev 

gamosavali davsaxo. es Tqvenzea damokidebuli da mxolod Tqven unda gadawyvitoT, 

aris Tu ara mimdinare davis gadawyveta TiToeuli Tqvenganis interesSi. 

mediaciis xibli swored isaa, rom misi yoveli sesia pirad xasiaTs atarebs, kon-

fidencialuria da usafrTxo (Tu sasamarTlo, an potenciurad sasamarTlo, ganxilva 

mosalodnelia). me ar ganvacxadeb CemTvis gandobil informacias, sanam am informaci-

is gandobis nebarTvas Tavad ar momcemT. amavdroulad, TiToeuli Tqvenganic Tan-

xmdeba imaze, rom am procesSi raime saxis zegavlenas ar moaxdenT meore mxareze weri-

lobiTi an zepiri mtkicebulebis mopovebis mizniT. 

aqve mniSvnelovania aRiniSnos is, rom Tqven Cems gamocdilebasa da kvalifikaci-

asTan mimarTebiT Tavi usafrTxod unda igrZnoT da unda darwmundeT, rom mediaciis 

procesi Cemi CarTulobiT sruliad miukerZoeblad warimarTeba (SegiZliaT, isaub-

roT Tqveni kvalifikaciis Sesaxeb da naTlad isaubroT nebismier iseT garemoebaze, 

romelic saqmesTan dakavSirebiT Tqvens miukerZoeblobaSi raime eWvs badebs). Tu Cemi 

monawileoba misaRebia TqvenTvis, davubrundebi mediatorTan dakavSirebul SeTan-

xmebas, romelic mediaciis procesSi Cvens urTierTobas gansazRvravs: (Tu mxareebi 

warmodgenilebi arian maTi advokatebiT...) ukve gavugzavne erTi asli Tqvens advoka-

tebs, magram mainc survili maqvs, kidev erTxel mimovixilo xelSekrulebis dokumen-

ti, raTa davrwmunde, rom SekiTxvebi amasTan dakavSirebiT amoiwura. 

ase da amgvarad, Tu TvliT, rom Tavs uxerxul an saeWvo mdgomareobaSi grZnobT, 

macnobeT amis Sesaxeb, ise, rom yvelaferi dasawyisSive gamovasworoT da mediaciis 

procesi TqvenTvis komfortul situaciaSi waviyvanoT. amavdroulad, Tu dRis gan-

mavlobaSi CaTvaleT, rom me miukerZoebloba davkarge, dauyovnebliv macnobeT amis 

Sesaxeb. drodadro, kerZo Sexvedrebisas, SeiZleba, erT an meore mxaresTan simkacre 

gamoviCino, raTa mizanSewonili diskusia uzrunvelvyo, Tumca es ar niSnavs, rom mi-

kerZoebuli gavxdi an romelime mxaris ufro mjera. gTxovT, gaxsovdeT amis Sesaxeb 

Cveni ganxilvis procesSi. 

axla, roca iciT, Tu ra aris mediacia, rogoria Cemi roli da vin var me, neba mo-

meciT, ufro detalurad gangimartoT procesi. 

rogorc ukve giTxariT, mediaciis procesi ar aris sasamarTlo ganxilva da 

Tqveni dava ar Sefasdeba romelime mesame mxaris mier (mosamarTlis mxridan). Sesaba-

misad, ar arsebobs sasamarTlosTvis damaxasiaTebeli wesebi.  

imisTvis, rom moxdes procesis maqsimalizacia da Tqveni davis gadasaWrelad me-

ti Zalisxmevis mobilizeba, maqvs ramdenime wesi, razec msurs yvelani SevTanxmdeT:    

1. gTxovT, viyoT Tavazianebi da erTmaneTs pativiscemiT movekidoT; 2. gTxovT, neba 

damrToT, Tavad gadavwyvito, Tu rodis moveqeciT CixSi da rodis kargavs ganxilva 

yvelanair azrs. Tu am wesebs daemorCilebiT, mjera, gveqneba kargi SesaZlebloba, rom 

Cvenma rTulma samuSaom Sedegi gamoiRos dRes, rac, dameTanxmebiT, kargi iqneboda, 

radgan es dazogavs Tqvens drosa da energias; aseve, Tavidan agaridebT sasamarTlo 

ganxilvebs da romelime ucnobi, mesame mxaris mier Tqveni davis gadaWris risks. 

amavdroulad, msurs, CaverTo kerZo diskusiebSi. es niSnavs, rom msurs, dagaSo-

riSoroT calke oTaxebSi da oTaxebs Soris `mimosvliTi diplomatiis~ wesiT vimoqme-

do, raTa sxvadasxva sakiTxze Ria da gulaxdili diskusia gavmarToT da amiT davis ga-

daWris saukeTeso gza davinaxoT. 

pirvel rigSi, daviwyebT TiToeuli Tqvenganis mokle prezentaciebiT. es niS-

navs, rom TiToeuli mxare, Tavazianobis dacviT, mimarTavs meore mxares, ganmartavs 

maT mier danaxul versias mimdinare davis Sesaxeb da SemogvTavazebs maT mier warmod-

genil gadawyvetis gzebs. miuxedavad imisa, rom survili maqvs, TiToeulma mxarem war-

moTqvas gaxsniTi sityva, es ar aris aucilebeli da arc Tqven da arc Tqvens advoka-
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tebs es ar mogeTxovebaT. geqnebaT sakmarisze meti dro imisTvis, rom calke reJimSi 

Tqveni pozicia kidev erTxel daafiqsiroT. Tumca mainc mgonia, kargi iqneba, Tu Cven 

diskusiisTvis SevimuSavebT CarCos da me wagaxalisebdiT, rom mainc raime saxis, 

Tundac mokle, sityva warmoTqvaT. 

saerTo Sexvedraze sajaro gamosvlis Semdeg cotas SevisvenebT da Semdeg, ro-

gorc manamde giTxariT, mxareebs davaSoriSoreb sxvadasxva oTaxSi da TiToeul maT-

gans cal-calke Sevxvdebi. am vizitebis dros Tqven Tqveni interesebisa da aqtualu-

ri sakiTxebis Sesaxeb imsjelebT, ise, rom davasTan dakavSirebiT met obieqturobas 

mivaRwioT. Cemi mizania, wamovwio iseTi sakiTxebi, romlebic Tqveni argumentebis 

Zlier da sust mxareebs gausvams xazs. zogjer SeiZleba, isec Candes, TiTqos romeli-

me mxaris poziciisken ufro vixrebi, Tumca es ase ar aris. CemTvis mniSvnelovania `eS-

makis advokatis~ roli viTamaSo, raTa moaxerxoT SesaZlo gadawyvetis SesaZleblo-

bebze yuradRebis gamaxvileba; SeiZleba, aseve Candes, TiTqos romelime mxaresTan met 

dros vxarjav, Tumca es ar unda miiRoT Cem mier romelime mxaris mxardaWerad; xSi-

rad xdeba, rom davis dros romelime gancalkevebul mxaresTan muSaobas (da Tanxmo-

bis miRwevas) meti dro sWirdeba. mniSvnelovania, yvelas gaxsovdeT, rom is, rasac am 

oTaxebSi vixilavT, konfidencialuri informaciaa. Tu, amavdroulad, am ganxilvebis 

dros erTmaneTs iseTi ram gavuziareT, rac ar gsurT, rom meore modave mxares ecno-

bos, ubralod, macnobeT amis Sesaxeb, raTa CaviniSno da vicode, rom ar gsurT am 

sakiTxis meore mxarisaTvis gamJRavneba. 

da bolos, gavagrZelebT muSaobas gancalkevebuli sesiebiT, sanam yvelani Se-

Tanxmebas ar mivaRwevT, an sanam ar gadavwyvetT, rom mediacia CixSi Sevida. Tu dRes 

SeTanxmebas mivaRwevT da mjera, rom konstruqciuli muSaobiT es SesaZlebelia, 

TqvenTan erTad SeTanxmebis xelSekrulebis Sedgenas SevudgebiT. is Tqveni SeTanxme-

bis Sinaarss gansazRvravs da xelSekrulebis funqcias Seasrulebs, romliTac Tqven 

davis gadaWrisas ixelmZRvanelebT.  

sanam daviwyebdeT, msurs, ubralod, giTxraT, rom gvaqvs, iciT, wasaxemsebeli da 

sasmelebi samzareuloSi. sapirfareSo qvemoT, holSia. mwevelTaTvis gareT mosawevi 

sivrce gvaqvs daTmobili, magram Zalian Sorsac nu gaxvalT, raTa saWiro momentSi 

droulad movaxerxo Tqveni moxmoba.  

maS ase, Tu ar dagvrCa raime SekiTxva imasTan dakavSirebiT, razec aqamde visaub-

re, daviwyeb... 

 

 

mediaciasTan dakavSirebuli werilobiTi SeTanxmeba 

gaxsniTi sityvis dros, mas Semdeg, rac gamoikveTeba procesis keTilsindisie-

rad warmarTvis saerTo mzaoba da motivacia, zogierTi mediatori mxareebs sTxovs, 

xeli moaweron mediaciis Sesaxeb werilobiT xelSekrulebas, romelic SeTanxmebul 

pirobebsa da ganmartebebs ganamtkicebs. 

es xelSekruleba SeiZleba Seicavdes Semdeg teqsts: 

xelmomweri mxareebi (da maTi advokatebi) Tanxmdebian, rom aRniSnuli davis sa-

gani gadaecema mediaciis process manam, sanam...  

aRniSnuli mediaciis mizniT, xelmomweri mxareebi Tanxmdebian, rom: 

 mediatori warmoadgens miukerZoebel mxares da ar arsebobs interesTa Seu-

Tavsebloba, rac mediators Tavisi funqciis ganxorcielebaSi xels SeuSlis; 

 mxareebi iTanamSromleben erTmaneTTan iseve, rogorc mediatorTan, raTa da-

vis procesSi keTilsindisieri muSaobis Sedegad jerovani gamosavali gamoinaxos; 
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 mxareebi da maTi warmomadgenlebi iqnebian mediaciis procesSi CarTulni manam, 

sanam ar miaRweven Sesabamis SeTanxmebas, an Tavad mediatori, an romelime mxare ar 

CaTvlis, rom sesia unda gadaidos, an saerTod gauqmdes; 

 mediatoris TxovniT, mxareebi gaagrZeleben molaparakebebs mediaciis sesiebze; 

 procesis ganmavlobaSi aranairi stenografiuli, vizualuri Tu audioCanawe-

ri ar gakeTdeba. nebismier qceva, gancxadeba, mimarTva, dapireba, azri, Sexeduleba — 

zepiri Tu werilobiTi, romelic molaparakebebis dros gakeTdeba — mediatoris, mxa-

reebisa Tu maTi warmomadgenlebis mxridan, privilegirebuli komunikaciis wyaroa da 

konfidencialurad gamocxaddeba, romelsac xelSekrulebaSi gaTvaliswinebuli pi-

roba daicavs da ar gamJRavndeba mxolod im SemTxvevaSi, Tuki misi gaumJRavnebloba 

Sesabamisi SeTanxmebis pirobaa. es SeiZleba iyos nebismieri iseTi qceva, gancxadeba, 

dapireba da a. S., romlis gamJRavneba dauSvebelia, garkveuli miznebidan gamomdinare. 

aq SeiZleba, moiazrebodes nebismieri saxis RonisZieba, romelic mxareebis CarTulo-

bas gulisxmobs TviT sasamarTlos CaTvliT da informaciis gaumJRavneblobas ganapi-

robebs. 

 mediaciis procesis mimdinareobaSi dauSvebelia muqara sasamarTlos CareviT, 

CiviliTa Tu sxva raime samarTlebrivi RonisZiebebis gamoyenebiT — es exeba nebismier 

adamians, romelic procesSi monawileobs an misi Tanmxlebia. igive exeba mediators, 

romelic arasodes wardgeba mowmis saxiT sasamarTloSi romelime mxaris moTxovniT 

an TxovniT mimdinare davasTan dakavSirebiT. 

 

aRsrulebaSi movides --------- dRe ----------- Tve --------- weli ------ 

 

 
praqtikuli SeniSvnebi mediatoris winasityvaobis Sesaxeb 

radgan gaxsniTi sityva (winasityvaoba) aris mediatoris Sansi, Seqmnas Sesabamisi 

(dadebiTi) garemo, arsebobs garkveuli teqnika, romelic am keTilganwyobis misaRwe-

vad xelSemwyobia xolme: 

 iyaviT formalurebi, magram ara metismetad; 

 moaxdineT Tqveni azris personalizacia, ara vinmes mier momzadebuli, aramed 

mxolod Tqven mier gaxmovanebuli sityviT; 

 TxrobiTi saxiT warmosTqviT Tqveni Sesavali, nu waikiTxavT mas; 

 SeinarCuneT mxareebTan Tanabari kontaqti; 

 winasityvaobas dauTmeT sakmarisi dro. is unda iyos sakmarisad vrceli, amav-

droulad iyos garkveulad dabalansebuli myisierad saqmis dawyebasa da metismetad 

gaWianurebas Soris, roca SeiZleba gaifantos msmenelTa yuradReba. zogadi gamocdi-

lebiT, 4 — 7 wuTi sruliad sakmarisia. 

 
mxareTa prezentacia 

winasityvaobis dasrulebisas mediatori sTxovs mxareebs, gaakeTon mokle Sesa-

vali, riTac sakuTar xedvas gamoxataven, mere sTxovs maT, ganacxadon sakuTari mo-

lodinis Sesaxeb. 

zogierT SemTxvevaSi, mxaris advokati Tavad gaaxmovanebs xolme sakuTari dam-

kveTis pozicias; sxva SemTxvevebSi, mxare da advokati erToblivad gamodian sityviT. 
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formatis miuxedavad, prezentaciis dros spikeri (momxsenebeli) — iqneba es advokati, 

klienti Tu orive, mediatorsa da modave mxares awvdian Semdegi saxis informacias: 

 mxaris xedvas faqtebis gaTvaliswinebiT; 

 qvesakiTxebs; 

 ras iTxoven da ra surT kompensaciis saxiT (Tuki aseTi ram arsebobs). 

gamocdili mediatori mxareebs mouwodebs, mousminon erTmaneTs, radgan Tavad 

mosmenisa da yuradRebis faqti ukve davis ganxilvis dasawyisSi efeqturi komunikaci-

is niSania. miuxedavad imisa, rom informaciuli urTierTgacvlis formati araforma-

luria da moqnili, mediatori process frTxilad akontrolebs, ise, rom moxsenebis 

procesSi arc erT mxares sityva ar Seawyvetinos. 

samarTlebrivi an faqtobrivi msvleloba sakiTxisa SeiZleba aRniSnuli prezen-

taciebis dros garkveulwilad damaxinjdes. mxareTa warmomadgenlebi unda cdilo-

bdnen urTierTgagebasa da SeTanxmebaze orientirebuli ganwyobis Seqmnas da, amri-

gad, sapirispiro mxaris mxridan Tanxmobis survilis (motivaciis) gaRvivebas. 

 
mediatoris analizi 

mas Semdeg, rac orive mxare Sesaval sityvas daasrulebs, mediators ukve Seq-

mnili aqvs mosazreba davis umTavresi sakiTxebisa da mxareTa poziciebis Sesaxeb. me-

diatorma aseve unda gansazRvros is sakiTxebi, romlebic SesaZloa, mediaciis pro-

cesSi warmoiqmnas — es SeiZleba ZalTa balansis ararsebobis gamo warmoiSvas an mxare-

ebis mier kreatiuli gadawyvetilebis moZiebis survilis ararsebobam ganapirobos.  

prezentaciebis bolos mediators SesaZloa, gauCndes damatebiTi kiTxvebi davis 

sagnisa da mxareTa poziciebis, aseve erTmaneTTan damokidebulebis Sesaxeb, an 

molaparakebebis im stadiisa da Sinaarsis Sesaxeb, romlebmac mediaciisadmi mimarTva 

ganapiroba. sruliad dasaSvebia is, rom mediatorma dasvas SekiTxva da Seecados, moi-

Zios pasuxebi. Tumca aqve mediatorma unda icodes, rom: 

 zogierTi SekiTxvis dasma konfidencialur garemoSi xdeba; 

 mediatoris roli ar aris arsebuli urTierTsawinaaRmdego faqtebis dalageba; 

 mediacia perspeqtivaze orientirebuli procesia da ara pasuxismgeblobis Se-

fasebis mcdeloba an braleulobis gansazRvra; 

 mediatoris SekiTxvebi mediaciis arcerT nawilSi dakiTxvis asociacias ar un-

da iwvevdes. 

 
 

sakiTxis identificireba da dRis wesrigis gansazRvra 

gaxsniTi prezentaciebis dros mxareebi mediators, Cveulebisamebr, yvelaze 

mniSvnelovani aspeqtebis Sesaxeb acnobeben. marTlac, mxareTa umravlesoba cdilobs, 

moaxsenos mediators problemis arsi, imisaTvis, rom SeTanxmebamde mividnen. mxaris 

pozicia, Cveulebisamebr, naTeli da gasagebia xolme. mTavari `interesi~ anu safuZve-

li konkretul davaSi Zalian mniSvnelovania, Tumca naklebad TvalsaCinoa xolme.  

Sedegad, miuxedavad imisa, rom mxareebi Sesabamisi samarTlebrivi sakiTxis gan-

sazRvras axdenen xolme, isini davis sagnis gadawyvetaSi nakleb daxmarebas uweven me-

diators. mediators, SesaZlebelia, saqmis ufro siRrmiseuli Seswavla dasWirdes. 

xSirad xdeba, rom, konfidencialuri saubrebidan gamomdinare, mediatori swored sa-

Wiro saSualebebs swvdeba. miuxedavad imisa, rom amis Zireuli Semowmeba ganxilvis 
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procesSi warmoebs, saamisod niadagis momzadeba sakiTxis identificirebisa da dRis 

ganrigis gansazRvris adreul fazaSi xdeba. 

 

sakiTxis identificireba 
 

mediatori sakiTxebis nusxas SeimuSavebs, Tan ecdeba, neitraluri sityvebiT 
iseTi sakiTxebi gamokveTos, romlebic impulsur da damatebiT msjelobas gamoricx-
avs da process molaparakebis fasilitaciisken momarTavs.  

es `sia~ aris erTgvari `meniu~ anu Sabloni, romelic dialogSi Semdegnairad ai-
saxeba: 

magaliTi: 
mxaris gancxadeba: `uars vacxadeb masTan TanamSromlobaze!~ 
mediatoris xelaxali formulireba: (rac aris CamonaTvalSi): `kontrolis meqa-

nizmebi~. 
imdenad, ramdenadac sia izrdeba, mediatori ganagrZobs mis Sesworebas mxareTa 

CarTulobis procesSi meti akuratulobis misaRwevad.  
mediatorisTvis sasargeblo midgomebi, rasac is unda iTvaliswinebdes, aris 

Semdegi: 

 sakiTxis miTiTeba dafaze, ise, rom araferi gamorCes; 

 mxareebTan erTad gadaamowmos, xom araferi gamorCa, aseve gausvas xazi, rom 
nusxa SeiZleba ganaxldes; 

 nusxa ar unda moicavdes mxolod erT sakiTxs. 

 
dRis wesrigis SemuSaveba 

 

rogorc ki sakiTxebi siaSi ganisazRvreba, mediatoris Semdegi mizania, gansazR-

vros maTi ganxilvis Tanmimdevroba. es aris strategiuli davaleba da SesaZloa, siaSi 

punqtebis gadanacvlebac moiTxovos — raTa spontanurad, Tavdapirvelad miTiTebu-

li TanmimdevrobiT ar moxdes maTi ganxilva.  

mediatoriebi dRis wesrigis gansasazRvravad araerT strategias mimarTaven, 

rac moicavs: 

 Txovnas mxareebis mimarT, SeTanxmdnen, romeli sakiTxis ganxilva urCevniaT 

pirvel rigSi (rigis maTeuli xedva); 

 gansaxilveli punqtebis alternatiuli variantis SemuSaveba; 

 martivi sakiTxebiT dawyeba im mizniT, rom Tavdapirvel, martiv sakiTxebze 

SeTanxmebam saerTo TanxmobisaTvis sasurveli ganwyoba Seqmnas; 

 ufro rTuli sakiTxebiT dawyeba im mosazrebiT, rom, Tu am nawilSi SeTanxme-

bis miRweva ver moxerxda, wvrilmanebis ganxilva drois kargva iqneba; 

 sakiTxebis dayofa, rTuli da martivi sakiTxebis gamokveTa da Semdeg grada-

ciis wesiT martividan rTulze gadasvla (an piriqiT); 

 gadawyvetis Sesabamisi alternatiuli saSualebebis gansazRvra. 

 

mxareTa molaparakebebi 

erToblivi da calkeuli Sexvedrebi 

mxareTa prezentaciebis, sakiTxis identificirebisa da dRis wesrigis gansazR-

vris Semdgom mediatorma unda gadawyvitos, ganagrZos Tu ara procesis wayvana er-

Toblivi Tu calkeuli SexvedrebiT (mediatorTan konfidencialuri SexvedrebiT). 

es calkeuli Sexvedrebi xSirad gamoiyeneba iq, sadac: 
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 mxareebs Soris mtruli damokidebuleba arsebobs; 

 sadac erTi an orive mxare amas iTxovs; 

 sadac TiToeuli mxare molaparakebebisTvis calkeul oTaxs saWiroebs, raTa 

sakiTxis Sesaxeb, romelic mxareebma prezentaciebisas gaaJReres, meti garkveuloba 

iqnes uzrunvelyofili. 

kerZo Sexvedrebis modeli mxareebisTvis piradi saubrebis SesaZleblobas uzrun-

velyofs, ise, rom maT sakuTari moTxovnebi da poziciebi ganaviTaron. aseve mxareebs 

SesaZlebloba eZlevaT, daicalon brazisgan mxolod mediatoris TanxlebiT. mediato-

ri am poziciebs neitralur enaze gadaiyvans da Semdgomi molaparakebis waxalisebas 

moaxdens. Tu am dros molaparakebebi CixSi moeqca, mediators SeuZlia, moiwvios meore 

mxare da momdevno nabijis gansasazRvravad gaerTianebuli sxdoma Caataros. 

 

informaciis moZieba 

molaparakebis procesSi mediatori informaciis moZiebasa da Seswavlas ganag-

rZobs. informaciis moZieba mniSvnelovania, radgan mxareebis umravlesoba Sesavali 

prezentaciebis dros mxolod sakuTar versiaze amaxvilebs yuradRebas. momdevno sa-

ubrebSi mediatorma unda ganixilos miRebuli informacia da SesaZlo damatebiTi 

faqtebis arsebobis Sesaxeb mxareebTan ganixilos. amrigad, mediatorma unda daiwyos 

im sakiTxebisa da interesebis identificireba (da wamoweva), romlebic mxareebs Soris 

SeTanxmebis miRwevas Seuwyobs xels. 

 

poziciebis gameoreba da gaanalizeba 

damatebiTi informaciis miRebis procesSi mediators SeuZlia, mxareebis mier 

gacxadebuli poziciebi neitraluri sityvebiT gaimeoros da daexmaros maT TavianTi 

Zlieri mxareebis ukeT gaTavisebaSi. es xelaxla formulireba ramdenime mizans emsa-

xureba: xazs usvams aqtiuri mosmenis teqnikas da udasturebs mxareebs, rom maTi po-

zicia mosmenili da aRqmulia; rom adamians maTi kargad esmis da, imavdroulad, cdi-

lobs, sakiTxi iseTi perspeqtiviT dainaxos, romelic amave poziciebis, molodinisa 

da moTxovnebis obieqturi Sefasebisken iqneba mimarTuli. 

 

SeTanxmebis sxvadasxva variantis miRweva-SeTavazeba 

 

mas mere, rac mxareebs miecaT sruli SesaZlebloba, sakuTari poziciebi gamoexa-

taT, mediatori maT SeTanxmebis variantebis damuSavebisken mouwodebs. rogorc wesi, 

es molaparakebebi Tavisi bunebiT gamanawilebelia: erTi mxare, rogorc wesi, mosarCe-

le, moiTxovs fulad anazRaurebas an Sesabamisi Rirebulebis obieqts, imis gaTvalis-

winebiT, rom meorec Semxvedr moTxovnas wamoayenebs. 

am molaparakebis dros mediatori neitraluri kurieris rols asrulebs (iseve 

rogorc miukerZoebeli mrCevlis). rogorc neitraluri mrCeveli, mediatori mola-

parakebis win wasawevad gonivrul iniciativas wamoayenebs. is, amavdroulad, momri-

geblobiTi procesis upiratesobas usvams xazs, Tumca srul miukerZoeblobas inar-

Cunebs, iseve rogorc mxareTa mimarT pativiscemasa da konfidencialuri informaci-

is gaumJRavneblobis princips icavs. molaparakebis mimdinareobis procesSi media-

torma SesaZlebelia, mxareebi waaxalisos, rameTu maT alternatiuli SeTanxmebis ir-

gvliv arsebuli SesaZleblobebic ganixilon, Tumca erTi romelime versiis SeTavaze-

bisgan Tavs ikavebs. mediatoris roli am etapze aris mxolod mxareebis waxaliseba, 
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ise, rom maT molaparakeba ganagrZon da daexmaros, gadawyviton, SeTanxmebis misaRwe-

vad romeli iqneboda yvelaze sasurveli varianti, razec isini SeTanxmdebodnen. 

 

variantebis moZieba 

zogierTi saqme mxolod kreatiuli alternativebis SemuSavebiT wydeba. am Sem-

TxvevebSi, mediatorma mxareebTan unda iTanamSromlos, ise, rom yvela `nedli~ vari-

anti SemuSavdes. mxareebma versiebis farTo arCevani unda moitanon — ar aqvs mniSvne-

loba, Tavidan ramdenad sasacilodac ar unda Candes zogierTi maTgani. Tu mediato-

ri moaxerxebs problemis gadawyvetis gzaze kreatiuli da TanamSromlobiTi ganwyo-

bis Camoyalibebas, mxareebi erToblivad yvelaze optimalur variants miagneben. amas 

xSirad `CarCos miRma~ azrovnebas uwodeben (Out of Box Thinking). mediatori procesSi 

motivatorisa da fasilitatoris rols Seasrulebs, Tumca `gonebrivi ieriSis~ adre-

ul etapze konkretuli variantebis SeTavazebisagan Tavs Seikavebs, radgan is, rac Se-

iZleba, misTvis yvelaze keTilgonivrul gadawyvetad Candes, SesaZlebelia, romelime 

mxarisTvis naklebad mimzidveli aRmoCndes.  

`gonebrivi ieriSis~ procesSi mediatori unda Seecados, waaxalisos mxareebi 

imisken, rom sakiTxs `gverdidan~ Sexedon da gascdnen nacad gzebs, ise, rom davis Sem-

TxvevaSi maTi kreatiuloba gacveTili parametrebiT ar SeizRudos. xelsayreli pi-

robebisas mediatorma SesaZlebelia, dasvas iseTi kiTxvebi, romlebic damatebiTi of-

ciebis (SeTavazebebis) mosaZieblad iqneba mimarTuli (rac, SesaZloa, mxareebs gamor-

CaT). gamosavlis Ziebis procesSi mxareebma garkveuli gamowvevebi unda miiRon, raTa 

SemdgomSi orivesTvis xelsayrel SeTanxmebamde mividnen. 

gonebrivi ieriSis teqnika gulisxmobs iseTi garemos, romelSic monawileebs 

sTxoven: 

 Tavi Seikavon kritikisagan, rogorc sakuTari, aseve sxvisi winadadebis mimarT; 

 yvela idea yuradRebis Rirsia, rogori uCveuloc ar unda Candes is; 

 ideis Sesaxeb saubari ar udris mis miRebas; 

 dasaSvebia, daveyrdnoT sxvis azrs, magram ara SevcvaloT an gadavakeToT igi; 

 rac Seexeba gadawyvetilebis miRebas, es Semdgomi etapia. 

 
ofciebis Semowmeba 

maSin, roca romelime mxare konkretuli gadawyvetiT gamova, mediatorma daxma-

reba unda gauwios mas, gaaanalizos, gadasinjos da Seafasos igi. SekiTxvebis dasmiT 

mediatorma daxmareba unda gauwios mxareebs, Tavad gansazRvron, ramdenad realis-

turia maTi winadadebebi. es unda iyos Ria kiTxvebi — rac dasawyisSi kategoriul Se-

kiTxvebs gamoricxavs. rogorc ki naTeli gaxdeba, rom mxareebis mier ganxilul sa-

kiTxSi realuri suraTi ikveTeba, SekiTxvebic sul ufro `viwro~ da konkretuli gax-

deba. mas mere, rac mediatori Ria SekiTxvebiT mxareebs sakuTari versiebis SefasebaSi 

moexmareba, es procesi `SekiTxvaSi~ gamoikveTeba. mxolod am Tavdapirveli datestvi-

sa da Sefasebis mere mediatorma unda gaaJReros Tavisi varianti (neitraluri saxiT), 

isic SekiTxvis formiT. mas Semdeg, rac mxareebi SeTanxmdebian alternatiul varian-

tze, mediatori kvlav miubrundeba mas da orive mxaresTan mis Zlier Tu sust mxareeb-

ze imsjelebs. am etapze, Tu yvelani Tanxmdebian, mediatori aris mzad, daexmaros mxa-

reebs, saboloo variantze Sejerdnen. 
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SeTanxmebis Sejereba, roca SeTanxmeba miRweulia 

Tuki molaparakebis procesi SeTanxmebiT dasrulda, mediatori exmareba mxa-

reebs, mis werilobiTi formiT CamoyalibebaSi; zogjer, davis sirTulidan gamomdina-

re, SeTanxmebis damatebiTi dokumentirebaa saWiro. Tu asea, mediatorma unda waaxa-

lisos mxareebi, `Tanxmobis memorandumi~ punqtebad gaweron, rac momdevno ganxil-

vebisTvis erTgvari sazomi da saxelmZRvanelo gaxdeba.  

urTierTgagebis memorandumi iTvaliswinebs pirvelad monaxazs, romelic Seda-

rebiT ufro formaluri tipis dokumentia — saSuamavlo SeTanxmebaa. es memorandumi 

xSirad erT-erTi mxaris iuristis an Tavad mediatoris mier dgeba — sesiis damTavre-

bamde. urTierTgagebis (Tanxmobis) memorandumma unda moicvas SeTanxmebis arsebiTi 

punqtebi da imis dadastureba, rom mxareebma miRweuli SeTanxmeba gaiTavises; asaxos 

mxareebis SeTanxmeba, rogorc mavaldebulebeli dokumentisa. memorandums xeli unda 

moeweros mediaciis sesiebis ganmavlobaSi. 

imdenad, ramdenadac Tanxmobis memorandumi saboloo SeTanxmebis safuZvelia, 

is yvela pirobas unda moicavdes. mizani isaa, rom saboloo SeTanxmeba ar gaxdes mom-

devno davis sagani. 

mediators SeuZlia, xeli Seuwyos mxareebs, memorandumis SemuSavebisas SeaTanx-

mon Semdegi sakiTxebi: 

 

 SeTanxmebis ZiriTadi pirobebi; 

 pirobebi, romlebic eqvemdebareba an ar eqvemdebareba Sesrulebas; 

 specialuri pirobebi Tanxis gadaxdasTan dakavSirebiT; 

 pirobebi, romlebic SeTanxmebis aRsrulebas iTvaliswinebs; 

 im pirebis gansazRvra, romlebmac TiToeuli piroba unda aRasrulon; 

  gansaxorcielebeli qmedebebis nusxa; 

 pirobebis Sesrulebis xarisxis ganmsazRvreli kriteriumebi; 

 samomavlo urTierTobebi mxareebs Soris (Tuki es SesaZlebelia); 

 iseTi specialuri pirobebis identificireba, romlebic saboloo dadasture-

bas saWiroebs; 

 specialuri warmomadgenlebi, romlebic SeTanxmebis motivatorebad gvevli-

nebian; 

 konfidencialoba; 

 (informaciis) gamJRavnebis pirobebi; 

 Sewyveta (SeCereba); 

 aRsrulebis procedurebi; 

 darCenili sakiTxebis gadawyvetis procedurebi; 

 im davis gadawyvetis meqanizmebi, romlebic saboloo SeTanxmebis dadebis mo-

mentSi warmoiqmneba. 

arbitrisgan gansxvavebiT, mediatori arasodes moaxdens mxareebis iZulebas ra-

ime saxis SeTanxmebis miRebis gzaze, magram man xeli unda Seuwyos mxareebs, Tanxmobis 

memorandumSi sakuTari SeTanxmebis punqtebi naTlad gaweron, rac, sabolood, same-

diacio xelSekrulebiT dagvirgvindeba. Tu mxareebi miaRweven SeTanxmebas, isini im 

pirobebiT iqnebian urTierTvaldebulebi, romelTac Tavad dadeben. 
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Tu SeTanxmebis miRweva ver moxerxda, Tu mxareebi ver aRweven SeTanxmebas, mag-

ram mediators sjera, rom damatebiTi molaparakebebi ufro produqtuli iqneba, 

aseT SemTxvevaSi mediatori mxareebs urCevs: 

 ganagrZon molaparakebebi da masTan kontaqti SeinarCunon; 

 miubrundnen molaparakebis sagans garkveul dros, momavalSi; 

 moagrovon damatebiTi informacia an moaxdinon misi Seswavla-Sefaseba;  

 an CaerTon sxva procesSi, rogoricaa, magaliTad, savaldebulo arbitraJi. 

 

mediaciis Semdgomi komunikacia 

Tu mxareebma SeTanxmebas ver miaRwies Tavdapirveli sesiis dros, mediatori waa-

xalisebs maT, monawileoba Semdeg sesiaSi miiRon. imdenad, ramdenadac mxareebs ukve 

ramdenime SeTavazeba aqvT xelT, SesaZlebelia, sxva dros maT Tanxmobis miRweva moa-

xerxon. momTmeni da Tanmimdevruli mediatori xSirad Tavisi moTminebisTvis jil-

dovdeba. 

rogorc wesi, mravali kompleqsuri mediacia mxolod erTi sesiiT ar Semoifar-

gleba. procesma SesaZlebelia, ramdenime Tvec ki moicvas. ase xdeba rogorc Sida, ise 

saerTaSoriso xasiaTis davebis SemTxvevebSic.9 

 

III. komunikacia 

kargi komunikaciis unarebi mediatoris xelSi saukeTeso iaraRia, riTac igi mo-

laparakebis xelSewyobas axdens. kritikuli komunikaciis unar-Cvevebi gulisxmoben 

ufro mets, vidre SekiTxvebis efeqturad dasmis unars. is, agreTve, aqtiuri mosmenis 

unars gulisxmobs. 

 
1. komunikaciis tipebi                                                                                      

1.1. araverbaluri 

Tvalismieri kontaqti, xelebis Jestebi, saxis gamometyveleba, sxeulis poza, 

xmis toni, tembri... es araverbaluri komunikacia xSirad ufro mravlismTqmelia ada-

mianis realuri grZnobebis Sesaxeb, vidre verbaluri komunikacia.  

komunikaciis Teoriis specialistebi gvimartaven, rom mosaubris sityvebi msme-

nelisadmi mimarTuli informaciis mxolod 7%-ia; 93% araverbaluri komunikaciis 

saSualebiT gadaicema, kerZod: 

 38% xmis tembriT da saxis gamometyvelebiT; 

 55% mosaubris sxeulis eniT. 

swored imitom, rom saubris Sinaarsis gadmocemis esoden didi wili araverba-

luria, mediatorma didi yuradReba unda mianiWos rogorc sakuTar, iseve mxareebis 

tons, saxis gamometyvelebasa da sxeulis enas.  

                                                 
9   magaliTad, vaWrobis saerTaSoriso palata am process Semdegnairad ganmartavs: Tu me-

diaciis procesis bolosTvis SeTanxmebis miRweva ver moxerxda, mediators SeuZlia, mxa-
reebTan SeTanxmebis safuZvelze, maTTan TanamSromloba momdevno dReebsa Tu kvraSi ga-
nagrZos, raTa daexmaros maT davis procesSi SeTanxmebis misaRwevad. es mxardaWera aris 
moqnili da praqtikuli, maT Soris telefoniT an el. fostiT komunikaciis saSualebiTac, 
videokonferenciebisa Tu uSualo Sexvedrebis gamoyenebiT. http://www.iccwbo.org/Products-and-
Services/Arbitration-and-ADR/Mediation/Rules/Mediation-Guidance-Notes/. 
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araverbaluri komunikaciis dros gamaxvilebuli yuradRebis gaTvaliswinebiT, 

mediatori SesaZlebelia, Caswvdes mosaubris gzavnilis arsebiT Sinaarss, Sesabami-

sad, ukeT dainaxos mimdinare davis niuansebic.  

 

1.2. verbaluri komunikacia 

verbaluri komunikacia aseve ori mniSvnelovani komponentisgan Sedgeba — mosme-

na da laparaki. efeqturma mediatorma orive unar-Cveva unda gamoimuSaos. 

 

2. mosmenis (unari)  

 

mediatoris mosmenis kultura ara mxolod arwmunebs mxareebs, rom maT mousmi-

nes, aramed axalisebs maT, gascen damatebiTi informacia, uzrunvelyofs faseul 

ukukavSirs mxareebisaTvis da erTmaneTTan urTierTobaSi saCvenebel magaliTs 

iZleva. 

aqtiuri mosmenis xelovneba gulisxmobs praqtikul mecadineobasa da koncen-

traciis gamoCenas. gamocdil mediatorebsac ki zogjer yuradReba efantebaT. efeq-

turma mediatorebma `ZiriTadi xazi~ ar unda dakargon da mxareebis rogorc verba-

lur, aseve araverbalur komunikacias yuradRebiT moekidon. 

 

2.1. aqtiuri mosmenis unari rogorc araverbaluri komunikacia  
 

aqtiuri mosmenis dros msmenelis qceva ubiZgebs mosaubres, meti ilaparakos. Tavis 

daqneviT msmenelma SeiZleba aqtiuri interesi gamoavlinos da waaxalisos mosaubre, ga-

nagrZos saubari. tradiciulad araverbaluri aqtiuri mosmenis niSnebi Semdegia: 

 siCume: dro, romelic mosaubres saSualebas aZlevs, dafiqrdes da SekiTxvas 

upasuxos; 

 sxeulis ena: rogorc wesi, Ria da moSvebuli mdgomareoba; 

  Tvalismieri kontaqti; 

 mxardaWeris Jestebi: magaliTad, Tavis daqneva, win gadaweva (da ara, magali-

Tad, ukan gadaxra); 

 saxismieri gamometyveleba. 

aqtiuri mosmeniTi procesis damaxasiaTebeli niSania detalebisadmi yuradRe-

bis gamaxvileba. Sesabamisad, mediatorma unda daabalansos SeniSvnebis gakeTebis 

mniSvneloba Tvalismieri kontaqtisa da verbaluri komunikaciis erTobliobis auci-

leblobasTan. 

 

2.2. aqtiuri mosmenis verbaluri komponentebi 

aqtiuri mosmena `sarkis efeqtis~ msgavsia, rac mosaubris gzavnilsa da grZno-

bebs bunebriv, araganmsjel kalapotSi moaqcevs. mosaubris sityvebis perifrazisas 

mediatori aCvenebs mosaubres, rom misi sityvebi gagebulia da zedmiwevniTi sizus-

tiT interpretirebuli. es `gadaTamaSeba~, Tavis mxriv, ubiZgebs mosaubres, sakuTari 

pozicia saubarSi kidev ufro daxvewos, rac, Sesabamisi moniSvnebis CaTvliT, mxares 

exmareba, Caswvdes imas, Tu ramdenad naTladaa aRqmuli davis sagani mesame, neitralu-

ri mxaris mier. 
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mniSvnelovania, gvaxsovdes, rom: 

 `refleqcia~ (gamoxmaureba) ar niSnavs Tanxmobas; 

 empaTia ar niSnavs Tanxmobas; 

 aqtiuri mosmenis forma ar unda iwvevdes eWvs mediatoris miukerZoeblobaSi. 

   verbaluri aqtivobani, rac aqtiur mosmenaSi ikveTeba, oTx kategoriad iyofa: 

 perifrazireba, 

 Sejameba, 

 xelaxla formulireba,  

 SekiTxvis dasma. 

 

perifrazireba 

perifrazireba gulisxmobs mxolod imis gameorebas, rac mosaubrem es-esaa war-

moTqva, an kidev informaciis mokle formiT Sejamebas. es ar niSnavs TuTiyuSiviT me-

sijis gameorebas imave sityvebiT. nacvlad amisa, is iyenebs enas, romelic mosaubris 

sityvebis msgavsia da xSirad emociur gamoxmaurebasac moicavs.  

magaliTad: „ar mjera, rom maT xelSekrulebis pirobebi daarRvies!~ 

perifrazireba: `gabrazebuli xar maTi qcevis gamo da Tavs gawbilebulad 

grZnob.~ 

 

Sejameba 

es teqnika, ZiriTadad, mTavari epizodis TavSi an boloSi gamoiyeneba. is perif-

razirebas hgavs. mediatori cdilobs, informaciis ZiriTadi laitmotivis amokiTxva 

da Sejameba SeZlos.  

 

xelaxla formulireba 

xelaxla formulireba gulisxmobs gansxvavebuli sityvebiT imis gameorebas, 

rac ganacxada mxarem. kerZod: 

 mikerZoebuli ganacxadis gauvnebelyofas negatiuri aspeqtebis amoRebiT; 

 ganacxadis neitraluri eniT gadmocemas; 

 gagebis (empaTiis) demonstrirebas mosaubris perspeqtiviT; 

 perspeqtivis Secvlas. 

mediators mudam surs miznis gamokveTa, Tumca es mizanic SeiZleba gansxvave-

bul saxes iZendes. ganvixiloT Semdegi magaliTi: 

pirveladi ganacxadi: 

mxare, romelic banks warmoadgens, acxadebs: „isini Civian Cveni praqtikis Sesa-

xeb, magram maT warmodgena ar aqvT, Tu ra xdeba Cvens sferoSi!“ 

mizani — ganacxadis iseTi perifrazireba, sadac „toqsikuri“ sityvebi aRar iqne-

ba: „Tqven ar ggoniaT, rom maTi xedva Tqveni saqmianobis akuratul codnas warmoa-

Cens“? 

mizani: perifrazi iseTi saxiT, romelic ufro empaTiur mxares gausvams xazs: 

„gaRizianebuli brZandebiT, radgan ar ggoniaT, rom maTi xedva zustia“. 

mizani — perifrazireba xedvis gamosaxatavad: „gsurT samarTliani winadadeba, 

romelic bankSi mimdinare saqmianobis adekvaturi iqneba“? 
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2.3. SekiTxvebis dasma 

informaciis moZiebis stadiaze mediaciis procesSi mediatori dasvams iseT Se-

kiTxvebs, romlebic davisa da mxareTa Sesaxeb mas met informacias miawvdis. procesis 

dasawyisSi mediatorma davis fokusis Seviwroebisagan Tavi unda Seikavos. adreuli 

sesiebisas mediatorma Ria SekiTxvebi unda dasvas da ufro ganmartebisken iswrafo-

des, vidre mxolod daxuruli (diax, ara) pasuxebi miiRos.  

magaliTad, mediatorma SesaZloa ikiTxos: 

ras fiqrobT? 

miTxariT meti amis Sesaxeb... 

ra gaifiqreT, roca...  

SegiZliaT amixsnaT... 

es da sxva Ria tipis SekiTxvebi, rogorc wesi, ufro farTo tipis pasuxebs gulis-

xmobs da informaciis miRebas isaxavs miznad. 

zogierTi SekiTxva ufro viwro, fokusirebul pasuxs moiTxovs, magaliTad: 

  momexmareT gaverkve, ratom ar Rirs es avtomobili 2000-ze meti? 

  ufro zustad, ra problema arsebobs janmrTelobis mdgomareobasTan dakav-

SirebiT: 

SesaZleblobebis farglebSi mediatori unda moeridos `mimarTulebis mimcemi~ 

SekiTxvebis dasmas, romlebic `daxurul~ pasuxs moiTxovs, magaliTad: 

  manamde zurgi gawuxebdaT, ara? 

  wiTeli manqana saaTSi 70 km-ze meti siCqariT moZraobda, xom asea? 

zogjer daxuruli SekiTxvis dasma saWiroa, raTa dadasturdes mxaris survili 

konkretuli sakiTxis mimarT an konkretuli, faqtobrivi informaciis moZiebisTvis. 

magaliTad: 

 miTxariT kidev erTxel, ratom gsurT, gaagrZeloT muSaoba am qarxanaSi? 

 ramdeni xani muSaobdiT Tbilisis energokompaniaSi? 

Tumca mediatorma, Cveulebisamebr, Tavi unda aaridos Sedgenili kiTxvebis das-

mas, magaliTad: 

 mTavrobam meti unda daxarjos ganaTlebaze da naklebi samecniero kvlevebze? 

 ramdenad kmayofili xarT Tqveni samsaxuriT da anazRaurebiT? 

 programuli uzrunvelyofa saintereso da sasargeblo iqneba? 

 

3. warmodgenebis Secvla 

3.1. kulturuli msoflmxedveloba 

erTi kulturis adamianebi xSirad zogad warmodgenas iqmnian adamianebis Sesa-

xeb, romlebic sxva kulturas warmoadgenen. es warmodgenebi SeiZleba efuZnebodes 

sxvadasxva faqtors, rac SesaZlebelia, aSkara sxvaobas gulisxmobdes (asaki, sqesi, 

erovneba da eTnikuroba), aseve ufro niuansur faqtorebs, rogorebicaa: piradi fase-

ulobebi, ganaTleba, socialuri statusi, seqsualuri orientacia.  

mediatorebma unda icodnen aRniSnuli kulturuli stereotipebis gavlenis Se-

saxeb, kerZod, Tu ra gavlenis moxdena SeuZliaT maT mediaciis dros. arsebobs sazo-

gadoebrivi mecnierebis Sesaxeb mdidari literatura, romelic daexmareba mediato-

rebs, SeZlebisdagvarad kulturul sxvadasxvaobas moergon, ramac davis ganxilvis 

procesSi SeiZleba iCinos Tavi. 
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3.2. kulturuli gansxvavebani 

saerTaSoriso tipis sxvaoba 

sxvadasxva kulturuli donis adamianebi araverbaluri komunikaciis niSnebs 

sxvadasxva mniSvnelobas aniWeben. magaliTad, amerikuli „ok.“ niSani (moxrili saCvene-

beli TiTi da cera erTiandeba, darCenili TiTebi ki zeaweulia) SeiZleba niSnavdes: 

 vulgarul Jests braziliasa da germaniaSi; 

 araTavazian Jests saberZneTsa da ruseTSi; 

 fulis niSans iaponiaSi; 

 „Rirseulobis“ maniSnebels safrangeTSi. 

saCvenebeli TiTiT miTiTeba axlo Tu Soreuli aRmosavleTis zogierT qveyanaSi 

araTavazianobis Jestad aRiqmeba – am qveynebSi  raimeze miTiTeba, ZiriTadad, gaSli-

li xeliT xorcieldeba. 

aseve SesaZlebelia, mniSvnelovani iyos piradi sivrcis sakiTxic. amerikaSi ada-

mianebi erTmaneTTan mklavis sigrZis tol manZils inarCuneben, maSin, roca sxva qvey-

nebSi 8-12 inCisodena manZili normad miiCneva. 

Sesabamisad, sxvadasxva kulturis warmomadgeneli adamianebi molaparakebis 

sxvadasxva stiliT gamoirCevian; zogierT qveyanaSi mcireodeni pauzebi iZleva saSua-

lebas mofiqrebisTvis drois gamosayofad da ar gulisxmobs Tanxmobas an uaryofas; 

zogan punqtualuroba pativiscemis niSania, zogan ki dasaSvebia Sexvedraze 30 an 45 

wuTiTac dagvianeba; zogierT qveyanaSi momlaparakeblebi SeiZleba iyenebdnen iseT 

terminebs, rogorebicaa: „vnaxoT“, vidre pirdapir Tqvan „ara“; zogan SeiZleba, saeW-

vod moibodiSon, an Tavi ise gaCvenon, TiTqos inglisuri ar esmiT, vidre pirdapir gi-

pasuxon „ara“. 

kulturuli sxvaobebi SeiZleba gavlenas axdendnen mxaris warmodgenaze komuni-

kaciis stilisa da qcevis farTo speqtris Sesaxeb, magaliTad: 

 rodisaa eqspresiulobisa da TavSekavebulobis gamovlenis zusti momenti? 

 urTierTobis procesSi ra aris mobodiSebis roli? 

 socializaciis ra donea aucilebeli, rom `saqmes~ SeudgeT? 

 rogor unda iurTierTon qalebma da mamakacebma? 

 sad gadis zRvari saTanado dainteresebasa da aramisasalmebel Carevas Soris? 

 problemis gadaWris romeli stilia gavrcelebuli: TanamSromlobiTi Tu Se-

jibrebiTi? 

 
genderuli sxvaoba 

im adamianebs Sorisac ki, visac saerTo rasa da kulturuli memkvidreoba aerTi-

anebT, genderis sakiTxi molaparakebisas mniSvnelovan rols asrulebs. es SeiZleba, 

gamoixatebodes araverbaluri komunikaciiT, rogoricaa, magaliTad, magidasTan 

sxdomis wesi qalebisa da mamakacebisaTvis. sociolingvistebi gvauwyeben, rom mamaka-

cebma SeiZleba mimarTon saubars statusis xazgasasmelad. qalebi ki, piriqiT, saubars 

urTierTobebis dasamyarebel saSualebad ganixilaven.10 

 

                                                 
10   Deborah Tannen, You Just Don’t Understand: Women and Men in Conversation (1990). 
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g. socioekonomikuri sxvaobani 

zogjer rTulia sxvadasxva socioekonomikuri fonis mqone adamianebisaTvis, 

Caswvdnen meore mxaris imedebsa Tu SiSebs. es kulturuli sxvaobani mediaciis pro-

cesze gavlenis momxdenia da mediatori unda cdilobdes, mxareebs Soris amiT ga-

mowveuli diskomfortis SegrZneba maqsimalurad Seamciros. mediatorma sakmarisi 

dro unda gamoyos imisTvis, rom mxareebs Soris keTilganwyobili garemo Seiqmnas, 

aseve sakmaod sensitiuri damokidebulebiT unda ganewyos erTi mxaris mier gamovle-

nili mcdelobis mimarT, sakuTari piradkulturuli normebi meore mxareze ganav-

rcos. mediatoris roli nebismieri SeTanxmebis pirobebis gansazRvrisa da saqmis mo-

salodneli Sedegebis Sefasebis etapze unda iyos prioritetuli, roca saubaria mo-

laparakebis procesze kulturuli sxvaobebis konteqstSi. 

 

IV. kreatiuli gancalkeveba/kerZo sesia  

1. kerZo sesiis (gancalkevebis) buneba 

mediaciis kerZo sesia aris daxuruli Sexvedra mediators, erT-erT mxaresa da 

mis warmomadgenels Soris. am Sexvedris farglebSi mxareebs SeuZliaT, Riad isaub-

ron, radgan diskusia inarCunebs konfidencialur xasiaTs, garda im SemTxvevisa, Tu 

erT-erTma mxarem ar moisurva, rom mediatorma meores raime gaandos. 

 

2. gancalkevebuli Sexvedris drois gansazRvra 

gancalkevebuli/privatuli sesia SeiZleba mediatoris an erT-erTi mxaris moT-

xovnis safuZvelze gaimarTos. Tu mas mediatori moiTxovs, igi uSualod mediatoris 

mier moyvanil mizezs unda efuZnebodes. 

Tu gancalkevebuli sesia ukve mowveulia, mediators xels araferi SeuSlis, 

kvlav gaaerTianos mxareebi. gancalkevebuli sesiebis dadebiTi mxare gulisxmobs ndo-

bis mopovebisa da gamouvali mdgomareobidan gamosavlis povnis met SesaZleblobas.  

kerZo SexvedrisaTvis unda ganxorcieldes: 

 adgilis gamoyofa, sadac mxare SeZlebs, Riad isaubros davis zogierT aspeqt-

Tan dakavSirebiT da (gadawyvetilebis miRebisaTvis mniSvnelovan faqtebze Tavisuf-

lad imsjelos); 

 mxareTaTvis SesaZleblobis miniWeba, ganimuxton uaryofiTi emociisgan da ga-

Tavisufldnen metismetad maRali (an dabali) Rirebulebis mqone ofciis mimarT ga-

movlenili reaqciisgan; 

 SesaZleblobis micema, warmoadginon TavianTi SeTavazebebi. 
 

amavdroulad, arsebobs kerZo Sexvedrebis uaryofiTi mxareebic, magaliTad: 

 SeTanxmebis momentis gaSveba, Tu mxareebi metismetad efeqturad urTierToben; 

 yuradRebis gadatana mxareebidan mediatorze. 

 
3. mediatoris aqtivoba gancalkevebuli Sexvedrebis dros 

mediatori 

 iTxovs met informacias (teqnika: `ras niSnavs es SenTvis, Tu sakiTxi ase mog-

varda? da Tu ver?~); 
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 amowmebs sensitiur informacias, romelsac mxare Tavdapirvel erTobliv Sex-

vedraze ar gaaxmovanebda (teqnika: `arsebobs raime, rasac, Tqveni azriT, gamacnobdiT 

axla, am kerZo Sexvedrisas~?); 

 aniWebs mxares SesaZleblobas, `ganimuxtos~ an, sxvagvarad rom vTqvaT, `gaTa-

visufldes“ emociisgan (teqnika: `momexmareT, gavigo, rogoria Tqveni xedva~? an ki-

dev: `ra moismineT erToblivi Sexvedris dros, ramac gagaocaT~?); 

 gaimeorebs imas, rac iTqva gaerTianebuli sesiis dros, rom darwmundes, ramde-
nad sworad gaigo. (teqnika — `Tu sworad gavige, Tqven gjeraT/gsurT/fiqrobT/ 

grZnobT...~; teqnika: sTxoveT mxares, gaimeoros is, rac es-esaa moismines meore mxa-

risgan gaerTianebuli sesiis dros); 

 realobis testi, mxaris poziciis Zlieri da susti mxare (teqnika: „rogor fiq-
robT, ra moxdeba, Tu es sakiTxi sasamarTloSi gadainacvlebs~? `rogor xedavT, ra Se-
iZleba iyos yvelaze metad damabrkolebeli, Tu saqme sasamarTloSi moxvdeba~? `ro-
gor fiqrobT, ras miiCneven isini Tqvens yvelaze Zlier mxared”? `Tu sasamarTlo 
procesze amas gaaJRereben, ra iqneba Tqveni reaqcia~?); 

 iZleva gulaxdil ukukavSirs (Sefasebas) (teqnika: ganixileT TiToeul mxares-
Tan saukeTeso alternatiuli varianti SeTanxmebis misaRwevad; teqnika: ganixileT is, 
Tu rogor SeiZleba mxarem miaRwios principul SeTavazebasa Tu arCevans. magaliTad, 
rogor moxda odenobis, cifris gamoTvla, gamoangariSeba, ra kvleva Catarda, ra obi-
eqturi kriteriumebi SeirCa da ra warmodgenebi arsebobda ama Tu im mxaris mimarT; 
teqnika: `rom yofiliyaviT maT adgilze, rogor upasuxebdiT~?); 

 gvexmareba axali iniciativebis SemuSavebaSi (teqnika: Tu molaparakeba CixSi Se-
vida, sTxoveT mxares, dafiqrdes, ratom moeqcnen CixSi; gamoikvlieT kognituri bari-
erebi, rogorebicaa: riskis arideba, seleqciuri msoflaRqma, zedmeti Tavdajerebu-

loba, sapasuxo devaluacia; „expand the pie“11; gonebrivi ieriSi; moniSneT is sakiTxebi, 
sadac SesaZlebelia, mxareebma SeTanxmebas miaRwion. `sxvebma rogor gadawyvites es 
dava~? `arsebobs damoukidebeli standartebi, romlebic aseTi situaciisTvis Cveu-
lebriv gamoiyeneba?~ 

 
4. kerZo Sexvedris procesSi saxelmZRvanelo principebi 

miuxedavad imisa, Tu vin moiTxovs kerZo sesiis Catarebas (iqneba es mediatori 
Tu romelime mxare), arsebobs standarti, romelsac mediatori unda daeqvemdebaros, 
kerZod: 

 yovelTvis, roca mxaresTan kerZo Sexvedris gamarTvas iwyebs, konfidencia-
lobas gausvas xazi. magaliTad: `araferi, rasac am Sexvedraze brZanebT (gamandobT), 
meore mxares ar ecnobeba, sanam amis nebarTvas ar momcemT~; 

 gansazRvreT sakiTxebis is CamonaTvali (Tuki aseTi iqneba), romelsac mxare 
meore momlaparakebels gauziarebs (an saamisod mzadaa); 

garda amisa, arsebobs garkveuli mediatoruli teqnika, ramac SesaZloa, kon-
fidencialuri Sexvedris efeqturoba gazardos. magaliTad: 

 Tu erT-erT mxares kerZod xvdebiT, maSin aucileblad SexvdiT meore mxa-
resac. es neitralobis maCvenebelia, radgan mediatori erTsa da imave process Tanab-
rad orive mxarisTvis warmarTavs; 

 akontroleT dro, romelsac orive mxaresTan daxarjavT. Tu xedavT, rom 
sesiam SesaZloa didi dro waiRos, mediatorma unda daisvenos da mxareebTan momdevno 
nabijebze konsultaciebi gamarTos; 

                                                 
11   gasanawilebeli interesebisa da SesaZleblobebis ganvrcoba. 
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 im mxares, romelsac mediatori kerZo Sexvedris dros droebiT calke datovebs, 
raime `davaleba~ unda misces. magaliTad: `sanam `aleqsandres~ Sevxvdebi, gTxovT, moi-
fiqroT Cveni Semdegi nabijebis Sesaxeb, Tu dRes SeTanxmebas ver mivaRwieT~. 

 

V. Cixis winaaRmdeg 

1. Cixi SesaZlebelia 

ar aqvs mniSvneloba, ramdenad gamocdilia mediatori, drodadro erT-erTi 

mxare meore mxaris mier SemoTavazebul pirobas ar miiRebs, raTa TviTon gaakeTos 

sapasuxo SeTavazeba. rodesac es xdeba, mxareebi molaparakebisas aSkara CixSi Sedian. 

Tumca es ar niSnavs, rom momavali molaparakebebi azrs moklebulia. es niSnavs mxo-

lod imas, rom erT-erT mxares drois am monakveTSi molaparakebis gagrZeleba ar 

surs. 

mediaciis dros Cixi Cveulebrivi movlenaa da mediatori amiT ar unda gawbil-

des. man unda gaacnobieros is faqti, rom mxareebs ar surT procesis gagrZeleba da 

gaaanalizos, ramdenad mizanSewonili iqneba procesis samomavlod dagegmva. Cveule-

bisamebr, mxareebs ar aqvT survili, gadawyviton TavianTi dava da gadawyvetis miuR-

wevlobis gamoc garkveul gaRizianebas gamoxataven. swored es aris mediatoris roli 

— waaxalisos mxareebi samomavlo komunikaciisaken da daexmaros maT, daZlion is 

krizisi, romelsac isini CixSi Sehyavs. 

 

1. 1. Cixis Tavidan arideba 

xSirad mediators SeuZlia, daxmareba gauwios mxareebs, rom isini CixSi ar 

moeqcnen, magaliTad, mediaciis dasawyisSi auxsnas, Tu rogor moekidon SesaZlo ba-

rierebs molaparakebis procesSi. mediaciis procesis dinamikurobis axsnis Sedegad 

mediators SeuZlia, moamzados mxareebi imisTvis, rom maT SesaZlo Cixi Tavidan airi-

don, da Tu maincdamainc aseTi iCens Tavs, gadaWarbebuli reaqcia ar gamoiCinon. am-

gvarad, mediatori, rodesac mzadaa, gulaxdilad gaakeTos Tavisi saqme, sTxovs mxa-

reebs, gulmodgined gaagrZelon komunikaciis procesi maSinac ki, roca molaparakeba 

krizisis fazaSia. 

 

1. 2. Cixis dros 

Tu mxareebi CixSi moeqcnen, mediatorma kreatiuli gamosavlis gzebi unda moi-

Zios. zogjer SeiZleba mxareebsa Tu maT advokatebs urCios, meti Zalisxmeva gamoi-

Cinon aseTi gzebis mosaZieblad. xSirad, mxareebi da maTi advokatebi iseT gadawyve-

tilebamde mivlen, romelic mediators gamorCa mxedvelobidan. garda amisa, roca 

mxareebi CixSi aRmoCndebian, isini Sesabamisi `Cixuri~ gavlenis qveS eqcevian. amgva-

rad, aseTi Sedegebis gaTvaliswinebiT, mxareebi riskis, droisa da emociebis danaxar-

jebisa da stresis winaSe dgebian. arsebiTad, maT SesaZloa, daiwyon fiqri, Tu ra iq-

neba saukeTeso gamosavali mediaciis procesis miRma da awon-dawonon SeTanxmebis 

miuRwevlobisa da arasasurveli SeTanxmebis Sedegebi. am SemTxvevaSi mediatorma 

unda Seaxsenos mxareebs, rom sasamarTloSi saqmis gadatanisas isini kargaven SesaZ-

leblobas, TviTon gankargon sakuTari saqmis bedi da rom mosamarTle, romelsac isi-

ni arasdros Sexvedrian, gadawyvets maTi saqmis Sedegs. 

zogjer mxareebi ver axerxeben saqmis emociebis gareSe warmarTvas. aseTi situa-

ciebisas mediatorma maT unda misces kidev erTi SesaZlebloba, ganimuxton emocie-
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bisgan da saqmes pasuxismgeblobiT Seudgnen. mediatorma SesaZloa, sTxovos mxareebs, 

Camoayalibon TavianTi poziciebi ise, rom saqmis perifrazireba sxvagvarad moxer-

xdes. zogjer es maT saSualebas aniWebs, daiZran `gayinuli~ poziciebidan da maTi Sec-

vla daTmobebis gareSe SeZlon.  

da bolos, mediatori unda cdilobdes, saqmis is aspeqtebic warmoaCinos, rom-

lebic manamde ar ganxilula. es SeiZleba, sakmaod sasargebloc ki iyos im SemTxvevaSi, 

rodesac mxareebma sakuTari interesebi srulad ar ganixiles da, nacvlad, calkeul 

faqtebze kamaTs ganagrZoben. es praqtika mxareebis realuri motivaciebis aRmoCenisa 

da maTi emociuri ganmuxtvis winapirobaa. 

  

2. specifikuri barierebi 

mediaciis procesSi mxareTa mier SeTanxmebis miRwevis gzaze mediators xvdeba 

mTeli rigi barierebisa, rac, gansakuTrebiT, SejibrebiTi mediaciisTvis aris damaxa-

siaTebeli. qvemoT moyvanilia zogierTi aseTi winaRobis Tavidan aridebisa Tu ga-

daWris ramdenime gza. 
 

 

2. 1. SeTanxmebis miRwevis procesSi Sesabamisi avtorizaciis nakleboba 

SeiZleba, Cixi im SemTxvevaSic miviRoT, Tu erT-erTi mxare davis dros warmod-

genilia iseTi warmomadgenliT, romelsac gadawyvetilebis miRebis uflebamosileba 

ar gaaCnia. rodesac am warmomadgenels SezRuduli ufleba-movaleobani aqvs, es mis 

momrigeblobiT SesaZleblobebs amuxruWebs da procesis moqnilobas aferxebs. ro-

gorc ki procesSi moqniloba daikargeba, maTi molaparakeba CixSi moeqceva. 

gadawyveta: Tu SesaZlebelia, winaswar mediatorma unda gansazRvros, rom mxare-

ebi namdvilad Sesabamisi avtorizaciiT arian warmodgenilebi. ar aris aucilebeli, 

mediatorma romelime mxaris moTxovniT meore mxaris procesze daswreba srulad uz-

runvelyos; Tumca mediatori unda darwmundes, rom avtorizacia arsebuli moTxov-

nis CarCoebSi uzrunvelyofilia. Tu gadawyvetilebis mimRebi ver eswreba process, 

mediators SeuZlia, daayovnos saqmis msvleloba mis gamoCenamde. Tumca, Tu orive 

mxares surs, saqme ganagrZos, mediatori unda darwmundes, rom gadawyvetilebis mim-

Rebi telefoniT xelmisawvdomia da mxaris warmomadgenlis rekomendaciebs mihyveba 

ama Tu im variantis mizanSewonilobis sakiTxSi. 

 

2. 2. mxaris mrCeveli 

zogjer mxare mediacias sakuTar mrCevelTan erTad eswreba — es SeiZleba iyos 

meuRle, vaJi, qaliSvili, megobari an, ubralod, dainteresebuli axlobeli. magali-

Tad, iq, sadac dazRvevis sakiTxi ganixileba, sadazRvevo agenti (Sesabamisi firmidan) 

dacvis mxaresTan erTad gamodis. korporaciuli mopasuxe an mosarCele SeiZleba ga-

moCndes Tavisi `mxleblebiTac~ ki, romlebic saqmis codnas iCemeben, an mzad arian, ga-

dawyvetilebis procesSi monawileoba miiRon. pirovnebisa da misi mrCevlis rolidan 

gamomdinare, misi CarTuloba procesSi SeiZleba saqmisTvis rogorc mogebiani, aseve 

savalaloc ki aRmoCndes. 

gadawyveta: mediatorma kargad unda Seafasos aseTi warmomadgenlis zegavlenis 

Sedegebi — daexmareba Tu Seaferxebs misi monawileoba saqmis msvlelobas. mediacia 

konfidencialuri procesia da mxolod is adamianebi eswrebian maT, romelTac gar-
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kveuli samarTlebrivi kavSiri aqvT saqmesTan. Sesabamisad, sanam mediatori ar dar-

wmundeba, rom mxaris „megobari~ an mrCeveli mediaciis process xels ar SeuSlis, ma-

namde mas aqvs ufleba, aseTi piri sesiebze ar dauSvas. aseT SemTxvevaSi, mediators Se-

uZlia, urCios mxareebs, rom saqmes mxolod is adamianebi daeswrebian, romelTac mas-

Tan pirdapiri interesi akavSirebT.  

 

2. 3. ekonomikuri problemebi 

mediatorebi gamoxataven SeSfoTebas samoqalaqo davebis gadawyvetisas mzardi 

barierebis mimarT. im dros, roca samarTlebrivi davis xarjebi mudmivad izrdeba, ra 

SeuZlia moimoqmedos mediatorma, rom jiuti mxareebi sasargeblo, keTilsindisieri 

molaparakebis procesSi CarTos? 

gadawyveta: pirvel rigSi, mediatorma SeiZleba, SeTanxmebis praqtikuli upira-

tesoba ganmartos. imis nacvlad, rom mediacia, rogorc `proceduruli alternativa~ 

warmoadginos, mas SeuZlia, mediaciis ekonomikuri sargebelic ki moiyvanos. magali-

Tad, gaxsniT sityvaSi mediators SeuZlia, xazi gausvas mediaciis finansuri sargeb-

lianobis aspeqts Tanxis dazogvis kuTxiT da mxareebis yuradReba swored amaze gaa-

maxvilos. mediaciis dros mediators SeuZlia, ekonomikuri sakiTxi moiSvelios da sa-

samarTlo danaxarjebis SemTxvevebic moiyvanos, drois danaxarji da maTi saerTo si-

ac ki warmoadginos. mediatorma SeiZleba, isic ganmartos, rom ekonomikuri safuZve-

li yvelaferSia — samoqalaqo saqmis samarTlebriv aspeqtSic ki. am diskusiebis gamar-

Tvis dros mediatorma yuradReba im adamianebze unda gaamaxvilos, romlebic am pro-

cesSi gadawyvetilebis mimRebi pirebi arian. 

 

2. 4. saidumlo iaraRi 

mediatorTan kerZo sesiebis dros sruliad SesaZlebelia, mxareTa advokatebma 

mediators im dramatuli mtkicebulebebis Sesaxeb auwyon, rac meore mxaris saqmes 

sruliad sxva mimarTulebas miscemda. zogadad, es mtkicebulebebi advokatis saTada-

rigo arsenalSia xolme da mediatorisaTvis gaziarebisas naklebad `gamanadgurebe-

li~ ZaliT gamoirCeva.  

 

gadawyveta: imisaTvis, rom aseTi faruli argumentebi ganeitraldes, mediator-

ma unda waaxalisos orive mxare, srulad gacvalon mtkicebulebebi, rac mediaciis se-

siebisas relevanturi iqneba. es meore mxares saSualebas aZlevs, maT upasuxos. garda 

amisa, mediators SeuZlia, samarTlebrivi davis naklebad prognozirebad Sedegebs ga-

usvas xazi, rameTu mosarCele mxares jerjerobiT misi gamoyeneba ar ucdia. am disku-

siebis dros mediatorma unda waaxalisos orive mxare, CaerTon realur, deduqciur 

msjelobaSi, rom Sesabamisi sapirispiro poziciebi daitestos da Sefasdes. 

 

2. 5. drois problema 

zogjer mxare an misi advokati eqstremalur xerxs mimarTavs: „meti dro ar 

maqvs~, an kidev: „Cemi bolo SemoTavazeba aris saboloo. aqedan gavdivar!“ mediatorma 

aseTi SeniSvnebi gulTan axlos ar unda miitanos, radgan mediaciis procesSi dro um-

niSvnelovanesi „mkurnalia“. mas mere, rac mxareebs sakmarisi dro daeTmobaT imis-

Tvis, rom sakuTari wuxili, brazi an imedgacrueba gamoxaton, maT gacilebiT meti sa-

Sualeba eZlevaT, saqmes realisturad Sexedon — es iqneba finansuri mxare da sakiTxi, 
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Tu ramdenis dazogvas SeZleben. ase rom, mxareebs adekvaturi dro daeTmobaT sakuTa-

ri davis „procesirebisaTvis“; aqve mediatorma molaparakebis procesSi Tavi unda Se-

ikavos drois arbitraluri SezRudvebisgan. 

gadawyveta: drois arbitraluri barierebi, rogorc wesi, mas Semdeg wamoiWreba, 

rodesac modaveTagan erT-erTi mxare SeTanxmebis iniciativiT gamodis. imisTvis, rom 

drois barieris ganeitraleba moxerxdes, mediators SeuZlia, erT-erTi mxaris mier 

dawesebuli barierisgan yuradReba sxva rameze gadaitanos — magaliTad, iseTi Se-

kiTxvebis dasmiT, romlebic, vTqvaT, am SeTanxmebis Sinaarss ar exeba. es SekiTxvebi 

exmareba mediators, gawelos dro da mxareebis yuradReba realur sakiTxebze gadai-

tanos. aseTi „gambnevi“ SekiTxva SeiZleba iyos Semdegi: 

 sasamarTlo procesis dawyebis win ramdeni mtkicebulebis aRmoCenaa SesaZle-

beli? 

 mimarTavT eqsperts? 

 rogor fiqrobT, damatebiTi mtkicebulebebis mogrovebis xarji ra iqneba? 

 ra aris eqspertis momsaxurebis safasuri? 

 ra unda gadasceT nafic msajulebs imisTvis, rom Tqvens pozicias upiratesoba 

mieniWos? 

 vin iqnebian Tqveni mowmeebi? 

 ramdeni aseTi saqme mogigiaT manamde? 

 ra aris yvelaze uaresi varianti? 

 ramdenad Semcirdeba Semosavali, Tu Tanxas dReis nacvlad ramdenime wlis Sem-

deg miiRebT? Tu mediaciis procesis mixedviT, naTeli gaxda, rom aucilebelia sasa-

marTlo Careva, mediators SeuZlia, sasamarTlo eqspertebs sTxovos, darCnen media-

ciis procesSi, sanam saboloo SeTanxmeba an SeTanxmebis miuRwevloba ar gamoikveTeba.  

 

2. 6. principis sakiTxi 

zogjer erT-erTi mxare molaparakebis dros moqnilobiT ar gamoirCeva, radgan 

is `principebiT~ xelmZRvanelobs. magaliTad, sadazRvevo agentma SeiZleba ganacxa-

dos: `aseT saqmeebs 30 welia, vawarmoeb da oci aTasi aSS-is dolari aseTi umniSvnelo 

dazianebisTvis arasodes gadamixdia~; an kidev: korporaciulma aRmasrulebelma SeiZ-

leba brZanos: `Tu amas gadavixdiT, maSin yvela gviCivlebs~. es `principuli~ sakiTxebi 

sakmaod seriozuli problemaa mediatorisTvis, radgan gadawyvetilebis mimRebi piri 

zogjer emociurad ise ejaWveba sakuTar poziciebs, rom racionaluri xedvis SesaZ-

lebloba aq naklebia. 

gadawyveta: iqneb yvelas jobdes, formulas mivmarToT: mcdelobas + dro + eWvi 

= SeTanxmebas. mediatori unda ecados, daarwmunos mxareebi, riskebi realurad Seafa-

son da yuradReba mxareebis mier danaxul ekonomikur sargebelze gaamaxvilon, nac-

vlad sasamarTlo xarjebisa da riskis xazgasmisa.  

 

2. 7. mravalmxrivi CarTulobis problema 

mediatori SeiZleba, gansakuTrebul sirTules maSin waawydes, rodesac Seecde-

ba, Tavi mravalmxriv saqmes gaarTvas — gansakuTrebiT iseTs, sadac mxareebi sakuTar 

pasuxismgeblobas uaryofen da cdiloben, braleuloba erTmaneTze gadaitanon. aseTi 

saqmeebi xSirad rTul samarTlebriv Teoriebs moiazrebs, ukavSirdeba seriozul fi-

nansur danaxarjebsa da gamowvevas sasamarTlos moTminebisadmi. ra SeiZleba gaake-
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Tos mediatorma imisTvis, rom aseT saqmeSi realuri Tanxmobis miRweva SesaZlebeli 

gaxdes?  

gamosavali: kidev erTxel mediatorma mxareebs yuradReba ekonomikur sarge-

belze unda gaamaxvilebinos. agreTve, mediatorma unda sTxovos mxareebs, warmoadgi-

non `uaresi~ scenaris maTeuli xedva — ras gaakeTebdnen mosamarTle an nafic msaju-

lebi mimdinare saqmis ganxilvisas kanonis gaTvaliswinebiT. aseTi tipis diskusiebi 

mediators saSualebas miscems, gaecnos faseul informacias, Tu rogor afaseben mxa-

reebi sakuTar saqmes. 

2. 8. gabrazebuli mxareebi 

zogjer erT-erTi an orive mxare imdenad gabrazebulia, rom es emocia maT saSua-

lebas ar aZlevs, saqmis arss racionalurad Caswvdnen. am dros mediators SeuZlia, ax-

snas, Tu rogor uSlis xels brazi, saqme sworad gadawydes, rac met danaxarjebTanaa 

dakavSirebuli. mediators SeuZlia, realobis testireba moaxdinos — dasvas kiTxva— 

ra aris ufro mniSvnelovani gabrazebuli mxarisTvis: 1. ganagrZos mimdinare reJimSi, 

xarjavdes amiT drosa da resursebs, Tu 2. daasrulos saqme da amgvarad gaTavisuf-

ldes damatebiTi danaxarjebisagan. 

gansakuTrebiT mniSvnelovania, mediatori kargi msmeneli iyos, radgan gabraze-

bul mxares xSirad sWirdeba, rom romelimem, visac amisi oficialuri uflebamosile-

ba aqvs, maT azrs mousminos, maT Soris, meore mxaris mimarT gamoTqmuli mosazrebis 

CaTvliT. 

 

2. 9. samarTlebrivi argumenti 

xSirad mediatori iseTi samarTlebrivi sakiTxebis winaSe dgas, romelTa mimarT 

orive mxares diametrulad gansxvavebuli pozicia da kanonis maTeuli, arasruli in-

terpretacia aqvT. samarTlebrivi sakiTxi SeiZleba iyos sakmaod martivi, an Seexebo-

des samarTlis kompleqsur, CaxlarTul sferos. saqmis sirTulis miuxedavad, orive 

mxare sakuTar pozicias imgvarad daicavs, rom samarTlebrivi TvalsazrisiT igi na-

Teli iyos. ra SeiZleba gaakeTos mediatorma am dilemis gadasawyvetad? 

gamosavali: samarTlebriv sakiTxTan dakavSirebiT miRebuli Cixi narCundeba ma-

namde, sanam TviTon mxareebi sakuTar poziciebSi eWvs ar Seitanen. es eWvi SeiZleba 

warmoiqmnas: 

 mediatori muSaobas wyvets garkveul dromde da momavlisTvis gadadebs saq-

mes, ise, rom advokatebs saSualeba mieceT, gadaxedon kanons an saqme neitralur Sem-

fasebels gadascen; 

 mediatorma SeiZleba mxareebs urCios, gamoikvlion gansaxilveli sakiTxi me-

diaciis procesis ganaxlebamde. mediatori Seecdeba, moaxdinos problemis neitrali-

zacia finansur sakiTxze yuradRebis gadataniT, magaliTad, dasvas SekiTxva: `Tu mi-

gaCniaT, miuxedavad imisa, Tqvenma klientma werilobiTi xelSekrulebiT aRniSnuli 

momsaxurebis Sesruleba ikisra, da mosarCelem, kontraqtis Sesabamisad, Tanxis sru-

li odenoba gadaixada, Tqvens klients SeuZlia daarwmunos mosamarTle, rom, kanonis 

Sesabamisad, es xelSekruleba ZalaSia? amaze amyarebT mTel saqmes?“ 

 mediators SeuZlia, gausvas xazi, rom, vinaidan orive mxares Zlieri samar-

Tlebrivi safuZveli aqvs, sasamarTlo gadawyvetileba ver iqneba winaswar ganWvreti-

li da, amgvarad, mxareebma SeTanxmebis realurobaze unda imsjelon. 

am meTodebis gamoyenebiT, mediacia mxareebs imisken ubiZgebs, rom saqmes ufro 

realisturad moekidon da sakuTari poziciebi ufro obieqturad warmoadginon. me-
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diators aseve SeuZlia, xazi gausvas imas, rom mxare yovelTvis ar imarjvebs sasa-

marTloSi mxolod imitom, rom sakuTar argumentebSi darwmunebulia.  

 

2. 10. agresiuli piri 

SeiZleba, mediaciis procesSi gamoikveTos iseTi mxare an iuristi, romelic warma-

tebas daSinebiT axdens. aseT SemTxvevaSi, mediatorma principuli da samarTliani po-

zicia unda daiWiros. mediaciis dasawyisSive, mediatorma mxareebi unda gaafrTxilos, 

rom mediaciis wesebi yovelgvar upativcemlobasa da „warbSeWmuxvnilobas~ gamoricx-

avs da TiToeuli monawile erTmaneTs civilizebuli formiT unda mimarTavdes.  

gamosavali: Tu erT-erTi mxare meores daaSinebs, mediatori process Sewyvets 

Tavaziani, magram mkacri miTiTebiT: `gTxovT, gaxsovdeT, rom aq varT saqmis gadasawy-

vetad, xolo erTmaneTis lanZRva dasaxul miznamde ver migviyvans~. Tu saWiro gaxda, 

mediators SeuZlia, gaiyvanos mxare an iuristi da maT calke gaesaubros. 

 

2. 11. ekonomikuri uTanabroba 

ra unda moimoqmedos mediatorma, roca zarali didia da mxares misi anazRaureba 

ar SeuZlia? maSinac ki, roca valdebuleba saxezea, naTelia zaralis odenobac, bral-

debul mxares SeiZleba, ar hqondes sakmarisi finansuri SesaZleblobebi mis asanazRa-

ureblad. 

 

gamosavali: aseT SemTxvevaSi, mediatori sakuTar strategias mimarTavs da Seec-

deba, mxareebs sakuTari ideebi miawodos. mediatorma SesaZloa, sTxovos mxareebs, 

xelmowerili dokumentis Sedegad zarali ganvadebis wesiT daifaros, an SeTanxmdnen 

misi restruqturizaciis Sesaxeb; SesaZlebelia, eqimebma an qiropraqtikosebma gar-

kveuli fasdakleba gaakeTon (samedicino momsaxurebis mxriv); zogierTi SemTxvevisas 

mediatorma sabanko sesxis SesaZleblobac unda ganixilos; an, bolos, SesaZloa, mosa-

lodneli sasamarTlo gadawyvetileba SeTanxmebis pirobebis Tanaxmad Tanxis zusti 

an Warbi anazRaurebis Sesaxeb. xSirad mosarCeles ar sjera, rom mopasuxe gadaxdisu-

unaroa da zogjer aucilebelia finansuri eqspertizis an auditis Catareba meore 

mxaris dasarwmuneblad. Sesabamisad, mediatoris saqmea, waaxalisos mxareebi, gacva-

lon aucilebeli informacia imisTvis, rom urTierTpoziciebis mimarT ndoba ganavi-

Taron.  

 

2. 12. uRirsi mSobeli 

mediaciis erT-erTi yvelaze rTuli sferoa bavSvebze meurveobis sakiTxi. xSi-

rad mediatori iol meurveobasTan dakavSirebul saqmeebs awydeba, romelTagan bevri 

sasamarTlo gziT wydeba xolme. xSirad, orive mSobeli miiCnevs, rom meore „uRirsia“, 

aqedan erT-erTma SeiZleba meoris „ego“ daamciros. ase rom, meurveobis saqme ara mxo-

lod bavSvebze meurveobis sakiTxis gadaWras gulisxmobs, aramed Tanasworobis dac-

vis principsac. zogjer meurveobis sakiTxi drois gasvlis Sedegad wydeba; es zogjer 

mSoblebis cxovrebaSi arsebuli cvlilebebis Sedegad gvardeba. iseTi gare faqtore-

bi, rogorebicaa: samsaxuris Secvla, finansuri problemebi, erT-erTi an orive mSob-

lis kavSiri mesame pirTan, bavSvebis asaki da sxva amdagvari mSoblebis Tavdapirvel 

uryev pozicias SesaZloa cvlides. magram ra unda gaakeTos mediatorma, rom es pro-

cesi daaCqaros? 
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gamosavali: mediatori unda Seecados, jaWvuri da specifikuri kiTxvebiT, xSi-

rad kerZo Sexvedrebis dros, modave mxareTa kategoriuloba Seamciros. mediatorma 

unda waaxalisos mSoblebi, rom dafiqrdnen, ramdenad uaryofiTad imoqmedebs maT 

Soris arsebuli daZabuloba (stresi) maT Svilebze. SeiZleba, mediatorma xazi gaus-

vas imasac, rom maT Svilebs orive mSobeli sWirdebaT. ekonomikuri aspeqtis gamoyene-

biT mediatorma unda ganmartos, raoden did zarals miayeneben isini erTmaneTs, Tu 

SurisZiebis reJimSi imoqmedeben. zogjer advokatebis ayvaniT saqme gvardeba. media-

torma SeiZleba realuri faqtorebis siac ki SeimuSaos. esenia: 

 ekonomikuri mxare — mxareebi gaWianurebul samarTlebriv davas ver gaswvde-

bian; 

 davis fsiqologiuri wnexi, romelic maTsa da maT Svilebs gaanadgurebs; 

 momavlisaken yureba, axali horizontis danaxva; 

 dro, romelic ikargeba; 

 erToblivi meurveoba arc iseTi saSinelebaa; 

 orive mxare gamarjvebuli ver darCeba; 

 bavSvebs orive mSobeli sWirdeba. 

meurveobasTan dakavSirebuli saqmeebi yvelasaTvis rTulia da mediators das-

Wirdeba warmosaxvis moSvelieba, iseve rogorc praqtikuli gamocdilebis, rom ro-

gorme SeTanxmeba moamwifos. 

 

3. daskvna 

SeTanxmebis gzaze warmoqmnili barierebis winaaRmdeg erTiani gadawyvetis gza 

ar arsebobs. xSirad am barierebs modaveTa  Sexedulebebi qmnis. zogadad, mediatorma 

unda ganagrZos ekonomiuri aspeqtis moSvelieba, modaveebis yuradRebis finansur 

mxareze gadatana da maTi darwmuneba, rom sasamarTlo gadawyvetilebis winaswari gan-

sazRvra yovelTvis saTuo saqmea. 

rogorc ki mediatori Cixis moaxloebas igrZnobs, amis aRiareba im mxareebis Tan-

daswrebiT unda gacxaddes, visac molaparakebis dawyebisa da situaciis Cixidan ga-

moyvanis SesaZlebloba aqvs. xSir SemTxvevaSi mxareebi da maTi warmomadgenlebi amas 

dadebiTad Sexvdebian da SeTanxmebis mosaZieblad pirad pasuxismgeblobas moixmoben. 

rogorc ki orive mxare Cixs erTobliv problemad aRiarebs da gamosavlis saZieblad 

TanamSromlobiT Zalisxmevas mimarTavs, maTi erToblivi Zalebi mxareebs aucileb-

lad SeTanxmebamde miiyvans. 

da bolos, mediatorma unda gaacnobieros, rom zogierTi saqme mxolod mediaci-

is gziT ver gadawydeba. mediatorma am mxriv piradi pasuxismgebloba ar unda aiRos, 

Tuki man saqmis msvlelobisas yvelaferi gaakeTa. magram, amavdroulad, mediatori 

sistemuri da Tanmimdevruli unda gaxdes da ar danebdes, rodesac saqme SeTanxmebiT 

ver dagvirgvinda mxolod imitom, rom saamisod ver momwifda viTareba ama Tu im kon-

kretul dRes. Cixi warumatebeli mediaciis Sedegad ar unda moinaTlos. SeiZleba, Ci-

xi mxolod imas niSnavdes, rom saqme gadasawyvetad mzad jer ar aris. 
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VI. warmomadgenloba mediaciis procesSi 

1. molaparakebis keTilgoniereba 

davebis umravlesoba, iqneba es samoqalaqo Tu sisxlissamarTlebrivi, molapara-

kebis gziT wydeba. molaparakeba gulisxmobs mesame mxaris CarTvas, ara davis gadawy-

vetisTvis, aramed mxareebis dasaxmareblad ganagrZon molaparakeba swored im momen-

tidan, ra momentSic igi Sewyda an dabrkolda. imisTvis, rom molaparakebis efeqturi 

advokatebi gaxdnen, mxareebma da maTma warmomadgenlebma unda icodnen molaparake-

bis ZiriTadi principebi da koncefciebi. agreTve, mediatoric unda icnobdes da mi-

marTavdes molaparakebis efeqtur xerxebs imisTvis, rom mxareebma sakuTari dava ga-

dawyviton. 

 

1. 1. momrigebluri unar-Cvevebis fasi 

Cven yvelani molaparakebis unar-Cvevebs vflobT. pirad da profesiul praqti-

kaSi TiTqmis yovel dRe molaparakebebs vawarmoebT. vurigdebiT ucxo adamianebs, ko-

legebs, megobrebsa Tu ojaxis wevrebs. Cveni molaparakebebi avtodilerebTan mola-

parakebiT iwyeba (fassa Tu axal manqanasTan dakavSirebiT) da mTavrdeba TviT meuR-

lis CaTvliT, Tu sad visadiloT im dRes. miuxedavad imisa, rom es molaparakeba Cven-

Tvis mniSvnelovania, umravlesoba molaparakebis procesSi sakuTar intuiciasa da ga-

mocdilebas eyrdnoba. imisTvis, rom ukeTesi momlaparakeblebi gavxdeT, molaparake-

bis konceptualur principebs unda CavwvdeT da isini Cvens yoveldRiur cxovrebaSi 

sworad gamoviyenoT. 

 
1. 2. molaparakebis TamaSi/„TamaSis Teoria“ 

zogjer molaparakeba adamianebs Soris TamaSs utoldeba. imdenad, ramdenadac 

molaparakeba adamianebze fsiqologiur da fiziologiur zemoqmedebas gulisxmobs, 

TiToeuli molaparakeba unikaluri SemTxvevaa. efeqturi momlaparakebeli sakuTar 

momrigeblobiT strategias mimdinare situacias moargebs. xSirad warmatebuli mo-

laparakebis gasaRebic niSnavs moTminebisa da daJinebis gamoCenas, rac TamaSis far-

glebisa da parametrebis gaSlas Seuwyobs xels. 

Tanamedrove `TamaSis Teoria~ strategiuli gadawyvetilebis swavlebas eTmoba. 

es aris gamoyenebiTi maTematikis meTodi, romelic xSirad ekonomikaSi, politikur 

mecnierebebSi, fsiqologiasa da logikaSi gvxvdeba. misi gamoyeneba molaparakebis 

strategiaSi naTelia: im safuZvlis codna, razec gadawyvetilebebi miiReba, niSnavs 

imas, rom zogierTi molaparakebis xerxebi upiratesia. TamaSis Teoriis erT-erTi ga-

moyenebis wesi iyo e. w. `nulovani jamis~ TamaSebi, romlebic dafuZnebulia iseT mo-

delze, sadac erTi adamianis mogeba sxva monawileebis zaralis tolfasia.  

molaparakeba sxvadasxva formatSi mimdinareobs. is warmoebs ojaxis wevrebs So-

ris, samuSao adgilas, sasamarTloSi, administraciul saagentoebSi da sxva sajaro 

uwyebebsa Tu institutebSi. miuxedavad imisa, rom molaparakebis praqtika friad gan-

sxvavebulia formatis mixedviT, procesis safuZveli yvelgan msgavsia.  
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2. molaparakebis meTodebi 

2. 1. konkurentuli molaparakeba 

molaparakebis erT-erTi tradiciuli koncefcia konkurentuli, distribuciu-

li an poziciuri molaparakebis saxelwodebiTaa cnobili. molaparakebis es meTodi 

gulisxmobs egocentrul motivacias CarTuli mxareebisas, romlebsac viwro intere-

sebi amoZravebT, xolo gasanawilebeli resursebi SezRudulia. mopaeqre (konkuren-

tuli) molaparakebis reJimSi cnobilia, rom erTi mxaris mogeba aucileblad gulis-

xmobs meore mxaris danakargs Sesabamisi proporciiT. amgvarad, konkurentuli mola-

parakebis monawile mxaris mizania piradi resursebisa da sargeblis maqsimalizacia. 

mopaeqre momlaparakebeli araa maincdamainc dainteresebuli imiT, Tu ra asaxvas po-

vebs miRebuli Sedegi mxareTa samomavlo urTierTobebze. 

konkurentuli, anu mtkice molaparakebis stereotipi SeiZleba mivakuTvnoT 

iseT momlaparakebels, romelic mtkicea, momTxovni, dominirebadi, ZalmomreobiTi 

da ara damTmobi. aseTi momlaparakebeli gamoirCeva molaparakebisas gamarjvebis 

Zlieri wyurviliT da nebismieri tipis davas piradi nebis konfliqtad ganixilavs. igi 

ikavebs ukidures pozicias da misi mizania, paeqrobisas meore mxares „amtanobaSi“ 

ajobos. zogjer es midgoma warmatebulic aris, da aseTi momlaparakebeli imarjvebs 

kidec. aseT SemTxvevaSi meore mxare naklebs igebs, vidre im SemTxvevaSi, orives rom 

TanamSromlobiTi gza aerCia. Tumca konkurentuli molaparakebis stili SesaZloa, 

yovelTvis ar Sediodes mxareTa interesebSi.  

xisti strategia zogjer imave sapasuxo strategias awydeba, rac mtrul damoki-

debulebasa da gawbilebas iwvevs, iseve rogorc romelime mxaris survils, „gaimar-

jvos“ nebismier fasad. garda amisa, aseTi tipis taqtika samomavlo molaparakebisas 

barierebs qmnis da Tu aseTi reJimiT warimarTa procesi, igi keTilgonieri SeTanxme-

bis perspeqtiviT ar xasiaTdeba. 

 

2. 2. kooperatiuli molaparakeba 

molaparakebis meore meTodi (tipi), zogjer kooperatiul meTodad wodebuli, 

gulisxmobs yvela monawilis interesebis CarTvas da TanamSromlobiTi molaparake-

biT maT gaTvaliswinebas. aq mxareebi cdiloben, gansazRvron, amoicnon erTmaneTis 

umTavresi, ZiriTadi interesebi, da rogorc ki mxareebi maT identificirebas SeZle-

ben, isini ormxrivi interesebisaTvis sasargeblo gadawyvetilebis miRebas Seecdebi-

an. Tu mxareTa  moTxovnebi arsebul, xelmisawvdom resursebs aRemateba, kooperatiu-

li momlaparakeblebi ecdebian, gamoZebnon iseTi gzebi, romlebic sadavo sagnis zo-

mis, odenobisa Tu faseulobis jerovan ganawilebas emsaxureba. 

kooperatiuli (rbili) momlaprakebeli aris adamiani (mxare), romelic konfliq-

tur situaciebs gaurbis TiTqmis nebismier fasad. rbilma momlaparakebelma keTil-

ganwyobili SeTanxmebis miRebisaTvis SesaZlebelia, daTmos davidan gamomdinare misi 

samarTliani wili, ise, rom rbili momlaparakebeli SesaZloa, davis procesSi mniSvne-

lovan daTmobebzec ki wavides, raTa mSvidobian SeTanxmebas miaRwios. samwuxarod, 

rogorc ki molaparakeba miiRweva, SesaZloa, rbilma momlaparakebelma Tavi gacrue-

bulad, gamoyenebulad an gawbilebulad igrZnos. 

rTulia vamtkicoT, Tu romeli molaparakebis Teoria — iqneba es konkurentuli 

Tu TanamSromlobiTi,— ganapirobebs ukeTes Sedegebs konkretul SemTxvevaSi. kvle-

vebma aCvena, rom TiToeuli meTodi naklovanebebiTa da upiratesobebiT xasiaTdeba. 

momlaparakeblebma unda icodnen sxvadasxva midgomis Sesaxeb da hqondeT unari, mo-
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laparakebis sxvadasxva stili gamoicnon da, Sesabamisad, gamoiyenon isini konkretu-

li saWiroebis mixedviT.  

 

2. 3. principuli midgoma 

kidev erTi molaparakebis meTodi – principuli midgoma rogorc konkurentu-

li, iseve kooperaciuli molaparakebis niSnebs moicavs.12 molaparakebis am tipis gaT-

valiswinebiT, momlaparakebeli saerTo interesis areals eZebs, da Tu molaparakebi-

sas konfliqturi interesebi gamoikveTa, mxareebi ecdebian, saerTo faseulobebze 

dayrdnobiT samarTliani da obieqturi standartebidan gamomdinare sakuTari pozi-

ciebi SeaTanxmon. mas aSkara upiratesobebi aqvs, iqac ki, sadac erT-erTma momlapara-

kebelma konkurentuli molaparakebis stili airCia.  

principuli molaparakebis periodSi momlaparakeblebi gverdigverd muSaoben 

im mizniT, rom problema efeqturad gadaWran (da ara erTmaneTs daupirispirdnen); 

isini poziciebis nacvlad saerTo interesebze arian orientirebulni; gamodian sxva-

dasxva SeTavazebiT imisTvis, rom saerTo sargebeli miiRon da garkveuli obieqturi 

kriteriumebiT afaseben am SeTavazebebis validurobas. 

principuli molaparakebis dros efeqturobis xarisxis misaRwevad mediatorma 

racionalurad unda imoqmedos; Seecados, gaigos meoris pozicia, daamyaros efeqtu-

ri komunikacia da sando da eTikuri saxiT imoqmedos. zogadad, momlaparakebeli un-

da cdilobdes, daamyaros erToblivi ndobis atmosfero meore mxaris argumentebis 

legitimurobis aRiarebiT. 

 
2. 4. molaparakebis stili 

molaparakebis dros mxareebi cdiloben, iseTi stili airCion, romelic pirov-

nul, individualur Tvisebebs yvelaze ukeT Seesabameba. Tumca momlaparakeblebi un-

da iyvnen kreatiulebi sakuTari midgomebiT da agreTve cdilobdnen, molaparakebis 

iseTi stili SearCion, romelic arsebuli viTarebis moTxovnebs yvelaze ukeT See-

satyviseba. ase rom, efeqturi momlaparakebeli molaparakebis iseT strategiebs 

eZebs, romlebic mis interesebs daicavs da, amavdroulad, sapirispiro mxares arapro-

duqtuli paeqrobisken ar ubiZgebs.  

daamateT: advokatebis valdebuleba — damkveTTan SeTanxmebiT gadawyvetilebis 

miRebis procesSi CaerTon. 

roca momlaparakebeli ZiriTad sakiTxze myarad dgas, is efeqturi gadawyveti-

lebis aucileblobas kidev ufro mniSvnelovans xdis xolme. Tumca poziciis dacvisas 

simtkicis gamoCena ar niSnavs meore mxaris xedvisadmi Tvalis daxuWvas. marTlac, 

araerTi warmatebuli SeTanxmeba swored mxareebis unarzea damokidebuli — gamoiCi-

non xisti pozicia, magram, amavdroulad, yurad iRon meore mxaris argumentebi. roca 

momlaparakeblebi iCenen simtkices da TanamSromlobiT unars, isini sakuTari Zalis-

xmeviT warmatebas miaRweven. 

 

                                                 
12   Roger Fisher, William Ury and Bruce Patton, GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN 

(2011). es oTxi ZiriTadi principia: adamianebisa da problemebis erTmaneTisgan gamijnva; yu-
radRebis interesebsa da ara poziciebze gamaxvileba; erToblivi sargeblisaTvis ofciebis 
(SeTavazebebis) SemuSaveba; obieqturi kriteriumebis gamoyenebis aucileblobis xazgasma. 
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3. oponentis TvalebiT 

momlaparakeblis roli ar iTvaliswinebs, rom meore mxares Tanxmoba iZulebis 

reJimSi miaRebinos. marTlac, es sruliad sawinaaRmdegos moiazrebs. efeqturi mom-

laparakebeli Seecdeba, iseTi variantebi gamoZebnos, rac meore mxaris mier naTeli, 

mosawoni da mis interesebsa da saWiroebebTan misadagebuli SesaZleblobebis saxiT 

iqneba aRqmuli. rogor SeZlebs erT-erTi mxare aseTi sasurveli alternativebis Seq-

mnas? es mxolod meore mxaris saWiroebebisa da interesebis Sesaxeb zusti informaci-

is moZiebiTa da saqmis meore mxaris perspeqtividan danaxviT aris SesaZlebeli. ase 

rom, efeqturma momlaparakebelma guldasmiT unda imuSaos, raTa meore mxaris saWi-

roebebi amoicnos da Seafasos. 

 

3. 1. sxvadasxva warmodgena 

adamianebi, rogorc wesi, samyaros subieqturad aRiqvamen. rodesac kompleqsur 

informacias awydebian, isini im faqtebis xazgasmas axdenen, romlebic yvelaze metad 

maT warmodgenebs Seesatyviseba, xolo im faqtebs, romlebic maT TvalsawierTan Se-

TanxmebaSi ar modis, ar iTvaliswineben. am tendenciis reJimSi gasakviri araa, rom mxa-

re mimdinare davis pirobebSi konfliqts mxolod sakuTari interesebis viwro per-

speqtiviT ganixilavs da imis aRiarebasac ki ar cdilobs, rom oponentis pozicia SeiZ-

leba Rirseul aspeqts Seicavdes.  

efeqturma momlaparakebelma davas oponentis TvalebiTac unda Sexedos. zoga-

dad, momlaparakebelma unda gaigos (an Seecados, rom gaigos) oponentis xedva maSinac 

ki, roca is maincdamainc Rirseulad ar gamoiyureba. rogorc ki momlaparakebeli 

oponentis gadmosaxedidan davis sagnis danaxvas SeZlebs, is bevrad ukeTes mdgomare-

obaSi aRmoCndeba, raTa konfliqtis parametrebs Caswvdes da molaparakebisTvis 

Sesabamisi strategiebi SeimuSaos. 

 

3. 2. poziciebis ganmeorebiT gacxadeba 

momlaparakebels unda SeeZlos, CaerTos gulaxdil diskusiebSi meore mxares-

Tan da misi Zlieri argumentisa Tu poziciis aRiarebac moaxerxos. momlaparakebels 

ar moeTxoveba, oponentis pozicias daeTanxmos, magram man am poziciis kargad mosmena 

da gaanalizeba unda SeZlos. 

zogierTi momlaparakebeli (aseTi strategia aqvT), oponentis poziciis validu-

robas ugulebelyofs an ar aRiarebs. sxvebi ki piriqiT iqcevian da mas Sesabamis aRia-

rebas aniWeben. zogjer isini oponentis poziciis xelaxal deklarirebas axdenen, ra-

Ta mianiSnon maT, rom maTi pozicia mosmenil-gagebulia. amis Semdeg momlaparakebels 

SeuZlia, uaryos igi keTilgonieri argumentis moSveliebiT. es midgoma momlaparake-

bels sakuTari poziciis simtkiceSi ajerebs, radgan mas xdis ufro damajerebels da, 

amavdroulad, exmareba meore mxares, Tavisi poziciis fardobiTi — rogorc Zlieri, 

ise susti — mxareebi ukeT dainaxos. 

 

3. 3. saerTo interesebis gamonaxva 

efeqturi momlaparakebeli oponentis pozicias unda Caswvdes da umTavresi in-

teresebis identificireba SeZlos. rodesac ori adamiani ver Tanxmdeba da sapirispi-

ro poziciebs ikavebs, isini aseve acxadeben, rom maTi interesebic gansxvavdeba. maga-
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liTad, gamqiravebeli, romelic mdgmurebisTvis (visac fasis mudmivad erT doneze 

SenarCuneba surT) gadasaxadebis gazrdas cdilobs, SeiZleba acxadebdes, rom maTTan 

saerTo araferi aqvs. rogorc wesi, aseTi midgoma arasworia: orive mxaris saerTo in-

teresia stabiluroba — gamqiravebels stabiluri mdgmurebi sWirdeba, mdgmurebs ki 

mudmivi misamarTi esaWiroebaT; orives surs, bina karg mdgomareobaSi SenarCundes da 

erTmaneTTan kargi urTierTobebi hqondeT; gamqiravebels surs, qira droze miiRos, 

mdgmurs ki surs, garemo karg mdgomareobaSi SenarCundes.  

ase rom, maSinac ki, roca mxareebs gansxvavebuli interesebi aqvT, isini elemen-

tarul, sabaziso saWiroebebs inawileben: 

 usafrTxoebas; 

 ekonomikur keTildReobas; 

 socialur kuTvnilebas; 

 sakuTari Rirebulebebis aRiarebas; 

 sakuTari cxovrebis gankargvas.13 

es saWiroebebi yovelTvis iCens Tavs, gansakuTrebiT fuladi davebis dros. mom-

laparakeblis amocanaa, dainaxos, fulis garSemo an gamo, romelia am saWiroebaTagan 

yvelaze aqtualuri meore mxarisTvis. Tu mxareebi saerTo interesebze dayrdnobiT 

kompromisis gamonaxvas SeZleben, isini mogebian kompromiss miaRweven. magaliTad, 

gamqiravebels SeiZleba surdes qiravnobis vadis gaxangrZliveba, Tu qiris safasuri 

aiwevs, rac, Tavis mxriv, mas saSualebas miscems, gazrdili sxvaoba binis keTilmowyo-

bas moaxmaros. 

meore mxaris saWiroebis Sesaxeb cnobis miReba gulisxmobs SekiTxvebis dasmas: 

ratom sWirdeba gamqiravebels qiris safasuris gazrda? mxolod imisTvis, rom meti 

fuli aiRos? iqneb es binis pirobebis gasaumjobeseblad aris mniSvnelovani? — aseT 

SekiTxvebze pasuxis miReba momlaparakebels exmareba, gamqiraveblis moTxovnebs Cas-

wvdes da maT meti keTilgonierebiT upasuxos. 

 

4. SedegebisTvis danaxarjis gaweva 

4. 1. davis kolaboraciuli (TanamSromlobiTi) gadawyveta 

maSin, rodesac adamianebi cdiloben, erTmaneTi sakuTari poziciebis Rirseu-

lobaSi daarwmunon, maT oridan erT-erTi gzis arCeva SeuZliaT: moiwvion da CarTon 

meore mxare sakiTxis gadaWris saqmeSi, an Tavad, calmxrivad gadawyviton, ra gamosa-

valsac elian, Semdeg ki daarwmunon meore mxare mis marTebulobaSi. Zalian xSirad 

adamianebi am ukanasknel gzas irCeven xolme. 

sanam orive mxare problemis gadaWris procesSi uSualo monawileobas ar mii-

Rebs, erT-erTma SesaZlebelia, meore mxaris argumentebi ar gaiziaros. ase rom, ar 

aqvs mniSvneloba imas, Tu ramdenad Rirseulia mxaris argumenti, yovelTvis mosa-

lodnelia meore mxaris kontrwinadadeba mxolod principuli midgomis SenarCunebis 

gamo. gamocdilma momlaparakeblebma gadawyvetis Ziebis sakiTxSi orive mxaris Car-

Tulobis aucileblobis fasi kargad ician — amdenad, orives unda hqondes gancda, 

rom sasurveli gadawyvetis miRebis dros maT erToblivi Zalisxmeva gaiRes. 

                                                 
13   gaixseneT maslous `moTxovnilebebis piramida~: fiziologiuri moTxovnilebebi (sunTqva, 

wyali, seqsi, Zili da a.S.); siyvaruli/socialuri kuTvnileba (megobroba, ojaxi, siaxlove); 
dafaseba (TviTSefaseba, pativiscema sxvebis mimarT, miRwevebi) da TviTaqtualizacia (sru-
li potencialis gaanalizeba). Abraham Maslow, A Theory of Human Motivation (1943). 
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xSirad davaSi monawile adamianebi uTanxmoebis mogvarebis alternatiul vari-

antebs ar ganixilaven. Tuki sjeraT, rom `marTlebi~ arian, isini mxolod iseT gadawy-

vetebs eZeben, romlebic maT Tavdapirvel poziciebs gaamyarebs. umravles SemTxveva-

Si, mxareebi alternatiul gadawyvetilebebs ar ganixilaven, radgan: 

 aqvT mtkice rwmena, romelic maT sakuTari poziciebis sisworeSi arwmunebT; 

 cdiloben, problemas mxolod erTi pasuxi mouZebnon; 

 fiqroben, rom sasruli proporciebis mqone gansazRvruli wili arsebobs; 

 fiqroben, rom mxolod maTi problemis mogvareba sakmarisia zogadad proble-

mis gadasaWrelad. 

bolo arguments SedarebiT meti ganxilva sWirdeba. adamianebi mxolod sakuTar 

problemebze fokusirdebian, da ara imavdroulad sakuTari oponentebis. Sesabami-

sad, kompromisis moZiebisas adamianebi mxolod sakuTari interesebidan gamodian da 

uWirT iseTi SeTanxmebis miReba, romelic orive mxaris interesebs moemsaxureba. 

efeqturma momlaparakebelma molaparakebis aseTi gavlenisagan Tavis dacva unda SeZ-

los da SeTanxmebis iseT variantebs miagnos, romlebic orive mxaris saWiroebebs See-

satyviseba.  

 
4. 2. saukeTeso alternativa SeTanxmebis misaRwevad 

molaparakebis dros mxarem ZiriTadi, umTavresi interesebis identificireba da 

mcdari Sexedulebebis gamokveTa unda SeZlos. is agreTve monawileobas miiRebs rea-

luri SeTanxmebis sxvadasxva variantis ZiebaSi, SerCevasa da gadamowmebaSi. molapara-

kebis am etapze efeqturi momlaparakebeli yovelTvis gadaafasebs sakuTar e.w. „sau-

keTeso alternativebs~ molaparakebis Sedegad misaRwevi SeTanxmebis gzaze.  

es alternativa aris momlaparakeblis saTadarigo pozicia, riTac igi Tavs mud-

mivad aseT SekiTxvas dausvams: ra iqneba Sedegi imisa, Tu damatebiT molaparakebaze 

uars vityvi? am alternativebis mudmivi gadafasebiT, momlaparakebels SeuZlia, gan-

sazRvros, rodis miiRos an uaryos meore mxaris winadadeba. alternatiuli varianti 

molaparakebis procesSi Sinaarsobrivad mudmivad icvleba, rodesac momlaparakebe-

li damatebiT informacias miiRebs da im sakiTxSi wvdomas gaiRrmavebs. 

damatebiTi (sarezervo) alternativa Semdeg faqtorebs Seicavs: 

 riskis Sefasebas; 

 tranzaqciul da emociur xarjebs; 

 drois xarjs. 

 
VII. konfidencialoba 

mediaciis procesisTvis kritikulad aucilebeli mxareebis mxridan procesi-

sadmi ndobis arsebobaa — iseve, rogorc procesis fasilitatoris neitraluri pozi-

cia. aseTi ndobis gareSe mediatorisTvis rTulia da xSirad SeuZlebeli, miaRwios 

mxareebisagan gulaxdili, konfidencialuri informaciis misTvis gaziarebas, rac ke-

Tilgonivruli SeTanxmebis misaRwevad ase aucilebelia. modave mxareebs aSinebT is 

garemoeba, rom gamxelili informacia SeiZleba isev maT winaaRmdeg iqnes gamoyenebu-

li, amitomac isini mediatorisTvis mis gaziarebas ar Cqaroben. ase rom, mediatori 

unda cdilobdes, sando garemo Seqmnas, rac mxareebSi gulwrfelobis survils gamo-

iwvevs da gancalkevebuli (kerZo) sesiebis efeqturobas uzrunvelyofs. 
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konfidencialobis parametrebi SeiZleba iseTi damcavi meqanizmebiT dadgindes, 

rogorebicaa Sida regulacia an instituciuri servisprovaideris ganawesi, an, SesaZ-

loa, isini mxareTa Soris saxelSekrulebo SeTanxmebis safuZvelSic idos. 

 

1. reglamentebuli — instituciuri dacviTi meqanizmebi 

1. 1. `unsitrali~ 

merve paragrafi — informaciis gamxela 

Tu mediatori miiRebs informacias davis erT-erTi mxaris Sesaxeb, mediaciis 

procesSi misi gamJRavneba romelime mxarisTvis dauSvebelia, radgan informacia, ro-

gorc wesi, konfidencialur xasiaTs atarebs. 

 

mecxre paragrafi — konfidencialoba 

Tu mxareebi sxvagvarad ar SeTanxmdnen, nebismieri informacia, romelic momri-

geblobiT procesSi gaziarda, konfidencialurad miiCneva, garda im SemTxvevisa, ro-

ca misi gamxela marTlzomieria an SeTanxmebis dacviTaa ganpirobebuli.14 

 

1. 2. saerTaSoriso savaWro palatis magaliTi 

saerTaSoriso savaWro palatis mediaciis wesebi gamoxataven pirobebs, romle-

bic konfidencialobis sakiTxs, rogorc SeTanxmebis gamxelis, ise mimdinare proces-

Si, informaciis mtkicebulebad gamoyenebis WrilSi exeba. es wesebi asaxaven savaWro 

palatis damokidebulebas sakiTxisadmi da, Tu mxareebs surT, naklebad SemzRudveli 

konfidencialobis moTxovnebi SeimuSaon, es xelSekrulebiT unda ganamtkicon. 

 

mecxre paragrafi: konfidencialoba 

 Tu mxareTa Soris ar arsebobs gansxvavebuli SeTanxmeba, piradi da konfiden-

cialuria procedurebi da ganxilvis Sinaarsi, da ara faqti, rom saqme mediaciis 

msvlelobaSia an msvleloba mieca an miecema; 

 nebismier SeTanxmebas mxareebi konfidencialur reJimSi Seinaxaven, garda Sem-

Txvevisa, rodesac mxares informaciis gaziarebis ufleba eqneba im pirobiT, Tu mis 

gaziarebas samarTlebrivi aucilebloba ganapirobebs an SeTanxmebis pirobebis gan-

xorcieleba iZulebiTi dacvis miznebs moemsaxureba.  

 Tu amas Sesabamisi kanonmdebloba ar moiTxovs da arc Sesabamisi SeTanxmeba ar-

sebobs, mxare mtkicebulebis saxiT sasamarTloSi, arbitraJsa Tu raime msgavs proce-

durul pirobebSi ar warmoadgens: araviTar dokumentacias, gancxadebas an komunika-

ciis Canawers, romelic mediators an mxares gaandes, Tu, ra Tqma unda, igive mtkice-

buleba uSualod pirvelwyaros mier ar iqna mowodebuli amave procedurebis gaTva-

liswinebiT; nebismier azrsa Tu miTiTebebs, romlebic mediaciis procesSi romelime 

mxaris mier gamoiTqva mimdinare davis sakiTxTan an SesaZlo SeTanxmebasTan dakavSi-

rebiT; nebismier daSvebas, romelic meore mxaris mier gakeTda; nebismier azrsa Tu wi-

nadadebas, romelic mediaciis procesSi mediatoris mier iqna wamoyenebuli an im 

                                                 
14   stiv ostermileri, dilein svensoni, davis alternatiuli gadawyveta saqarTveloSi, Tb., 

2014. 
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mtkicebulebebs, romelTa mixedviT dadasturdeboda erT-erTi (an romelime) mxaris 

mzadyofna SeTanxmebaze.15 

 

1. 3. aSS, texasis magaliTi 

texasis StatSi mediaciis procesSi informaciis konfidencialobasTan dakavSi-

rebiT mkacri sajaro politika SemuSavda. davis alternatiuli gadawyvetis proce-

durebis maregulirebeli aqtis safuZvelze dadgenili konfidencialobis dacvis me-

qanizmebi umkacres normebad aris aRiarebuli mTel aSS-Si. arsebiTad, davis alter-

natiuli gadawyvetis procedurebis maregulirebeli aqti konfidencialobis saka-

nonmdeblo dacvis debulebebs asaxavs imisTvis, rom maTi moqmedeba gavrceldes: 

  rogorc sasamarTlo, aseve nebayoflobiTi mediaciis procesze; 

 rogorc sasamarTlo ganxilvamde davaze, aseve ganxilvis Semdeg. 

texasis konfidencialobis aqti acxadebs, rom, garkveuli gamonaklisebis garda: 

 nebismieri dokumentacia Tu komunikacia, romelic mediaciis process Seexeba, 

konfidencialurad CaiTvleba; ar SeiZleba misi gamxela, gasajaroeba~ sasamarTlosa 

Tu sxva administraciul procesSi mtkicebulebis saxiT warmodgena. 

Sedegad, rogorc wesi, mxareebsa Tu mediators konfidencialuri masalis mtki-

cebulebis saxiT mowodebas veravin aiZulebs. garda amisa, is Canawerebi, romlebic me-

diaciis dros sruldeba, aseve konfidencialur masalad iTvleba.  

 
2. xelSekrulebiT gawerili dacvis meqanizmebi 

mediaciis procesSi warmodgenilma mxareebma aseve SesaZloa, konfidencialobis 

sakiTxi xelSekrulebaSic gaweron, rac reglamentSi gaweril sabaziso dacvis princi-

pebs scildeba. mxareebs, amrigad, sakuTari, specialuri da upiratesad gamosayenebe-

li pirobebis dadgena SeuZliaT, rac procesSi informaciis konfidencialobas, maT 

Soris molaparakebisa da SeTanxmebis dadgenis pirobebs, gansazRvravs. Tu mxareebi 

aseT SeTanxmebas nebayoflobiT da gaazrebulad deben da misi romelime punqti xsene-

buli reglamentis pirobebs ar arRvevs, xelSekruleba samarTlebrivad namdvilad Ca-

iTvleba. aseTi SeTanxmeba mxareebs konfidencialobis principis darRvevas aaridebs, 

maT Soris SezRudavs maT miswrafebas, gasaidumloebuli masala mediatorisagan dama-

lon. Tu konfidencialobasTan dakavSirebuli SeTanxmeba mediaciis SeTanxmebis xel-

SekrulebaSi CaerTveba, maSin misi darRveva, zogadad, xelSekrulebis darRveviT gan-

pirobebuli samarTalwarmoebis safuZveli SeiZleba gaxdes da zogadi dacviTi stan-

dartebis amoqmedebis safuZveli gaxdeba. 

 
3. informaciis gamxelis valdebulebani 

is komunikacia, romelic gasaidumloebuli informaciis reglamentiTaa dacu-

li, SesaZlebelia, gamxelil iqnes, Tuki konfidencialur aqtsa da sxva zemdgom samar-

Tlebriv normas Soris raime saxis winaaRmdegoba arsebobs. magaliTad, SesaZlebelia, 

arsebobdes reglamentis mier gaTvaliswinebuli konfidencialuri informaciis gam-

xelis wesi, romelic, vTqvaT, bavSvebis mimarT Zaladobas Seexeba an uSualo Zalado-

bis safrTxes Seicavs.  

                                                 
15   ix. <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/>. 
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Tuki aseTi tipis konfliqti warmoiqmneba, mediatoris pasuxi aris am sakiTxis 

sasamarTlosTvis gadacema, romelic Tavad gansazRvravs, gasamxelia Tu ara es in-

formacia masSi mocemuli konteqstis, pirobebisa da faqtebis gaTvaliswinebiT, an Se-

iZleba Tu ara, darCes gasaidumloebul informaciad. imave wesiT, mediatori SesaZ-

loa, sajaro politikis reglamentiT an eTikuri normebis mier warmoqmnili dilemis 

winaSe aRmoCndes, rac licenzirebuli profesionalis mier profesiisTvis Seufere-

beli qcevis Cadenisa da gasaidumloebuli informaciis gamxelis SesaZleblobas gu-

lisxmobs. aseve SesaZlebelia, mediatorma miiRos informacia, romelic kriminalur 

qmedebas, uSualo zaralis momtan muqaras an aramarTlzomier qcevas exeba. aseT pi-

robebSi mediators SeuZlia, saqme gasamxelad sasamarTlos warudginos, raTa am sa-

kiTxze man Tavad imsjelos. 
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VIII. eTika, kvalifikacia da standartebi 

1. saerTaSoriso magaliTebi 

1. 1. davis mogvarebis saerTaSoriso centri (International Centre for Dispute 

Resolution (ICDR)), amerikis saarbitraJo asociaciis saerTaSoriso 

ganyofileba (The International Division of the American Arbitration Association 

(AAA)) 

1. 1. 1. mediatoris miukerZoebloba da informaciis gamxelis movaleoba 

saerTaSoriso centris mediatorebs moeTxovebaT mediatorTa qcevis modeluri 

standartebis dacva im SemTxvevaSi da im dros, rodesac isini mediatoris statusiT er-

Tvebian saqmeSi. Tuki modelur standartebsa da mediaciis reglaments Soris raime sa-

xis winaaRmdegoba warmoiqmneba, mediaciis reglamentiT gansazRvruli wesebi iqneba sa-

xelmZRvanelo. standartebis mixedviT, mediatorebma procesze uari unda ganacxadon, 

Tuki misi wayvana miukerZoebeli gziT ar SeuZliaT da arsebobs interesTa konfliqti 

an sxva iseTi garemoeba, romelic mediatoris miukerZoeblobas eWvis qveS ayenebs. 

sanam procesi daiwyeba, mediatorma unda dasvas SekiTxva, arsebobs Tu ara raime 

iseTi faqti, romlis safuZvelze mis mimarT interesTa konfliqtis Sesaxeb raime sa-

xis eWvi SeiZleba warmoiqmnas. mediatorebma nebismieri aseTi pirobis Sesaxeb unda ga-

nacxadon, romlis mixedviT, maTi miukerZoebloba eWvqveS dadgeba an erTobliv ga-

dawyvetamde misvlas raime SeuSlis xels. aseTi faqtebis arsebobis SemTxvevaSi, cen-

tris mediatorebma amis Sesaxeb mxareebs dauyovnebliv unda acnobon da daelodon 

maT Sefasebebsa da gadawyvetilebas acilebis sakiTxTan dakavSirebiT. 

aseTi faqtebis Sesaxeb informaciis miRebis Semdeg (interesTa konfliqti) mxa-

reebma SesaZlebelia, mediaciaSi CarTuloba mainc ganagrZon. magram im SemTxvevaSi, 

roca erT-erTi mxare uars ambobs mediatoris momsaxurebaze, an, sadac arsebobs dasa-

buTebuli eWvi, rom aseTi mediatoris CarTuloba mediaciis process problemas Seuq-

mnis, mediatori unda Seicvalos. 

 
1. 1. 2. mediatoris ufleba-movaleobebi 

 mediatorma procesi mxareebis TviTgamorkvevis principze unda daafuZnos. 

TviTgamokvevis procesi aris nebayoflobiTi aqti, romelic araZaldatanebiTi ga-

dawyvetilebis miRebas gulisxmobs, romelSic TiToeuli mxare Tavisufal, informi-

rebul arCevans akeTebs, rac processa da Sedegze aisaxeba. 

 mediatori uflebamosilia, Caataros gancalkevebuli, kerZo Sexvedrebi mxare-

ebTan, iseve rogorc sxva tipis komunikacia mxareebsa Tu maT warmomadgenlebTan — me-

diaciis procesis dasawyisSi, Tu mas mere. komunikacia SeiZleba telefoniT, werilo-

biT, el. fostiT, internetiT, pirispir Sekrebis gziT an sxva saSualebiT Catardes. 

 mediators SeuZlia, mxareebs sTxovos, saqmesTan dakavSirebuli yovelgvari 

dokumentacia gacvalon. mediatorma SeiZleba, saqmis Sesaxeb arsebuli analizi moiT-

xovos, sadac ZiriTadi interesebi da mxareTa molaparakebis istoria inaxeba. Tu mxa-

res informaciis saidumlod Senaxva surs, aseTi tipis informacia SesaZlebelia, me-

diators calke sakomunikacio saSualebiT gadaegzavnos. 
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 mediators ar aqvs ufleba, mxareebs SeTanxmebis raime forma Tavs moaxvios, 

Tumca Seecdeba, moexmaros maT, rom davaSi sasurveli gadawyvetilebis SeTanxmeba 

moxdes. mediators, Sexedulebisamebr, erT-erTi mxarisTvis calke reJimSi, an orive 

mxarisaTvis erToblivi SeTanxmebis safuZvelze rogorc zepiri, ise werilobiTi re-

komendaciebis gaweva SeuZlia. 

 im SemTxvevaSi, Tu SeTanxmebis miRweva daTqmul vadebSi ver moxerxda, media-

tors mxareebTan komunikaciis gagrZeleba SeuZlia garkveuli drois ganmavlobaSi 

SeTanxmebis uzrunvelyofis mizniT. 

 mediatori ar gaxlavT romelime mxaris warmomadgeneli da mas arc fiduciuri 

movaleoba aqvs romelime mxaris mimarT.16 

 
1. 2. saerTaSoriso savaWro palata17 

mediaciis am ganmartebiT, saerTaSoriso savaWro palata mxaris TviTgamorkve-

vis centralur princips aRiarebs. swored mxareebi da ara mediatori gadawyvets, 

mogvardes Tu ara dava da ra pirobebiT: 

saerTaSoriso savaWro palatis wesebis mixedviT, mediaciis procedurebi saerTa-

Soriso savaWro palatis davis alternatiuli gadawyvetis centris mier administrir-

deba. mediacia aris moqnili SeTanxmebis teqnika, romelsac kerZo da konfidencialur 

reJimSi Caatareben, sadac mediatori neitraluri fasilitatoris rols asrulebs, ra-

Ta mxareebs sakuTari davis gadawyvetisa da SeTanxmebis miRwevis procesSi daexmaros. 

mxareebi sakuTari gadawyvetilebebis process marTaven, iseve rogorc marTaven misaR-

wevi SeTanxmebis pirobebs. warmatebuli mediaciis procesis SemTxvevaSi, mediaciis Se-

Tanxmebas saxelSekrulebo boWvis Zala aqvs, magram, saarbitraJo gadawyvetilebebisgan 

gansxvavebiT, ar eqvemdebareba aRsrulebas saerTaSoriso doneze.  

mediatoris uflebamosileba, misi pasuxismgebloba interesTa konfliqtTan da-

kavSirebiT, saerTaSoriso savaWro palatis mediatoris SesarCevi wesebiTaa gawerili.  

 

muxli 5. mediatoris SerCeva 

— daniSvnamde mediatori xelmisawvdomobis, miukerZoeblobisa da damoukideb-

lobis Sesaxeb formas awers xels. momavalma mediatorma werilobiTi formiT centrs 

nebismieri faqtisa Tu garemoebis Sesaxeb unda acnobos, romelic mediatoris damou-

kideblobas mxareebis TvalTaxedvidan ramenairad daCrdilavs an mis miukerZoeblo-

baSi raime eWvis safuZveli gaxdeba. centri mxareebs werilobiTi saxiT Seatyobinebs 

am informacias da maTgan Sefasebis miRebisaTvis daawesebs dros. 

— mediatoris daniSvnis Sesaxeb gadawyvetilebis miRebisas centri mediatoris 

maxasiaTeblebsa da kompetencias gaiTvaliswinebs, rac gulisxmobs (Tumca ar izRu-

deba) erovnebas, lingvistur unar-Cvevebs, trenings, kvalifikaciasa da gamocdile-

bas, aseve mis unars, mediacia wesebis mixedviT Caataros da saWiro momentSi mudmivi 

xelmisawvdomoba uzrunvelyos.18  

 
saerTaSoriso savaWro palata mediatoris miukerZoeblobas sakuTar wesebSi 

ganmartavs 

                                                 
16   aRniSnul sakiTxebTan dakavSirebiT dawvrilebiT ix. <https://www.adr.org/aaa/faces/rules>. 
17   ix. bmuli <http://www.iccwbo.org/about-icc/organization/dispute-resolution-services/> 
18   aRniSul sakiTxebTan dakavSirebiT ix. <http://www.iccwbo.org/products-and-services/arbitration-and-

adr/ mediation/rules/#Article_5>. 
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muxli 7. mediaciis sesiis warmarTva19 

1. mediatori da mxareebi mediaciis Catarebis formatze moiTaTbireben; 

2. aseTi diskusiebis Semdeg mediatorma mxareebs werilobiT mediaciis Catare-

bis wesisa da formatis Sesaxeb unda acnobos. TiToeuli mxare, saerTaSoriso savaWro 

palatis wesebis mimarT Tanxmobis dafiqsirebiT, Tanaxmaa procesSi monawileobis mi-

Rebaze, sanam mediaciis procesis SeCereba-gauqmebis Sesaxeb cnobas ar miiRebs, saer-

TaSoriso savaWro palatis wesebis me-8(1) punqtis Sesabamisad. 

3. mediaciis Catarebisas mediatori monawile mxareebis interesebiT unda xel-

mZRvanelobdes da maT samarTlianad da miukerZoeblad eqceodes. 

4. TiToeul mxares ekisreba keTilsindisierad qcevis valdebuleba mediaciis 

procesSi. 

2. evropuli magaliTi 

mediatoris qcevis evropuli kodeqsiT dadgenilia:  
 

muxli 1. kompetenturoba, daniSvna, gadasaxadi, mediatoruli momsaxurebis 

reklamireba, popularizacia: 
 

 

muxli 1. kompetenturoba 

mediatorebi kompetenturi da mediaciis procesis mcodne pirebs unda warmoad-

gendnen. am TvalsazrisiT relevanturi faqtorebia jerovani treningebi da codnisa 

da unar-Cvevebis mudmivi ganaxleba Teoriuli da praqtikuli TvalsazrisiT, Sesaba-

misi standartebisa da saakreditacio sqemebis gaTvaliswinebiT. 

 

muxli 2. daniSvna 

mediatorebi mediaciis Catarebis Sesaxeb mxareebTan vadebis sakiTxs SeaTanxme-

ben. mediatorebma unda aCvenon, rom maT Sesabamisi gamocdileba da codna aqvT media-

ciis procesis Casatareblad (mocemul saqmeze) manam, sanam saqmis Sesrulebas Seudge-

bian. moTxovnisamebr, maT am informaciis mxareTaTvis sruli wardgena unda SeZlon. 

 

muxli 1.3. gadasaxadebi 

 

mediatorebma mxareebs anazRaurebis (honoraris) Sesaxeb sruli informacia un-

da miawodon, romelsac momsaxurebisTvis aiReben. sanam es sakiTxi yvela mxaresTan 

SeTanxmebuli ar iqneba, isini saqmis ganxilvas ar Seudgebian. 

 

muxli 1.4. mediatoruli momsaxurebis reklamireba, popularizacia 

mediatorebs sakuTari momsaxurebis reklamireba SeuZliaT im SemTxvevaSi, Tuki 

isini amas profesiulad, keTilsindisierad da Rirseulad warmarTaven. 

 

                                                 
19   ix. bmuli <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/#Article_7>. 
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muxli 2. damoukidebloba da miukerZoebloba                                                           

muxli 2.1.  damoukidebloba 

Tu arsebobs raime iseTi garemoeba, romelmac SesaZlebelia, mediatoris damou-

kidebeli muSaobis wesze raime gavlena moaxdinos an interesTa konfliqtis warmoq-

mnas Seuwyos xeli, mediatorma es informacia mxareebs saqmis dawyebis win an faqtis 

gamovlenidan procesis kvlav gagrZelebamde unda moaxsenos. 

aseTi garemoebebi gulisxmoben: nebismier pirad an biznesurTierTobebs erT-

erT romelime mxaresTan, nebismier finansur an sxva insteress, pirdapirsa da arapir-

dapirs, interess mediaciis SedegTan mimarTebiT, mediatoris an misi firmis romeli-

me wevris mier raime momsaxurebis gawevis faqts romelime mxarisaTvis.  

aseT pirobebSi mediators, mxareTa ormxrivi Tanxmobis arsebobis SemTxvevaSic, 

saqmiswarmoebas mxolod im daTqmiT SeuZlia dasTanxmdes, Tu igi darwmunebulia, rom 

mediacias absoluturad damoukideblad Caatarebs, ise, rom igi miukerZoebel da mxa-

reTa interesebis Tanmxvedr process warmoadgendes. aseTi garantiebis ararsebobis 

SemTxvevaSi, mediatoris valdebulebaa, procesis mimdinareobis nebismier etapze mi-

si yovelgvari SesaZlo zemoaRniSnuli interesi gaamxilos mxareTa winaSe. 

 
muxli 2.2. miukerZoebloba 

 

mediatorebma yovelTvis miukerZoeblad da mediaciis procesis principebis 

dacviT unda imoqmedon, isini  unda cdilobdnen amis warmoCenas, xolo mxareebs unda 
moekidon samarTlianad. 

 
 muxli 3. mediaciis SeTanxmeba, procesi da xelSekruleba            

muxli 3.1. procedura 

mediatori unda darwmundes, rom mxareebi mediaciis procesis Taviseburebebs 

icnoben, kargad acnobiereben rogorc mediatoris, aseve TavianT rols. procesis 

dawyebis win mediatori unda darwmundes, rom mxareebi mediaciis pirobebs Caswvdnen da 

gamoxates Tanxmoba mediatorisa da mxareebis mimarT moqmed konfidecialobis piro-

basTan dakavSirebiT. mediaciis SeTanxmeba SesaZloa, mxareTa moTxovnis safuZvelze, 

werilobiTi saxiT Camoyalibdes. mediatorma procesi saqmis specifikis gaTvalis-

winebiT unda warmarTos, rac SesaZlo ZalTa uTanasworobis an mxareebis gansxvavebuli 

survilebis, maT Soris, kanonis uzenaesobisa da davis swrafad gadawyvetis aucileb-

lobis gaazrebas gulisxmobs. mxareebi SesaZloa, mediatorTan mediaciis Catarebis 

weszec SeTanxmdnen — arsebul reglamentze an sxva ganawesze dayrdnobiT. mediatorma 

SesaZloa, mxareebs cal-calke mousminos, Tuki amas saWirod CaTvlis. 

 
muxli 3.2. procesis samarTlianoba 

mediatori unda darwmundes, rom yvela mxares procesSi CarTvis adekvaturi 

SesaZleblobebi eniWeba. mediatori mxareebs atyobinebs da mas mediaciis Sewyvetis 

uflebac aqvs, Tu:  
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 miRweul iqna SeTanxmeba, romelic aris ukanono, an ar xasiaTdeba aRsrulebis 

perspeqtiviT, naZaladevad an marTlsawinaaRmdego wesiT aris miRebuli (aq media-

toris kompetencia arsebuli saqmis specifikiTaa gaTvaliswinebuli)  

 mediators miaCnia, rom mediaciis gagrZeleba SeTanxmebis miRweviT ar das-

ruldeba. 

 

muxli 2.3. procesis dasasruli 

mediatorma yvelanairi zoma unda miiRos imisaTvis, raTa darwmundes, rom nebis-

mieri SeTanxmeba, romelic mxareebs Soris iyo miRweuli, informirebuli Tanxmobis 

safuZvelze daido da yvela mxare SeTanxmebis pirobebs naTlad acnobierebs. mxareebs 

ufleba aqvT, mediaciis process nebismier dros gamoeTiSon, yovelgvari dasabuTebis 

gareSe. mediatorma, moTxovnisamebr da sakuTari kompetenciis farglebSi, mxareebs 

xelSekrulebis formalizaciisa da misi samarTlebrivi aRsrulebis Sesaxeb unda ac-

nobos. 

muxli 4. konfidencialoba 

mediatorma nebismieri informacia, romelic mediaciis procesSi gamovlindeba, 

mediaciis Catarebis faqtis CaTvliT, saidumlod unda Seinaxos, Tuki mis gamJRavne-

bas mediators kanoni an sajaro wesrigi ar avaldebulebs. nebismieri informacia, ro-

melic erT-erTi mxaris mier konfidencialur reJimSi mediators gaendoba, meore mxa-

risTvis ar unda iyos gamxelili Sesabamisi nebarTvis gareSe, Tu, ra Tqma unda, amis 

aucileblobas kanoni ar moiTxovs. 

ixileT stiv ostermileri, dilein svensoni, davis alternatiuli gadawyveta sa-

qarTveloSi, Tb, 2014.  

 

3. aSS-is magaliTi 

1994 wels amerikis arbitrTa asociaciam, amerikis advokatTa asociaciam da kon-

fliqtebis maregulirebelma asociaciam Camoayalibes mediaciis samodelo standar-

tebi. es standartebi 2005 wels gadamuSavda da mraval iurisdiqciaSi mediatorTa sa-

xelmZRvanelo modelia. 

 

preambula 

mediacia konfliqtebis mogvarebis farTo speqtrs emsaxureba. es standartebi Seiq-

mna imisTvis, rom mediaciis TiTqmis nebismier praqtikul konteqstSi moRvawe adamiane-

bisTvis fundamenturi eTikuri ganawesi Camoyalibebuliyo. isini sam ZiriTad mizans em-

saxurebian: mediatorebis qcevis gansazRvras; mediaciaSi CarTuli mxareebis gaTviTcno-

bierebas da mediaciis, rogorc davis mogvarebis procesis, mimarT ndobis gaZlierebas.  

mediacia aris procesi, romelSic miukerZoebeli mesame mxare komunikaciisa da 

molaparakebis fasilitacias axdens da modave mxareebis mxridan nebayoflobiTi ga-

dawyvetilebis moZiebas axalisebs. mediacia sxvadasxva mizans emsaxureba, rac mxaree-

bis mxridan miznebis gansazRvrasa da naTlad Camoyalibebas, aseve sxvadasxva perspeq-

tivis gagebasa da interesebis identificirebas, gadawyvetilebis SesaZlo alterna-

tivebis motana-SeTavazebasa da erToblivi, mogebiani gadawyvetilebis miRebas gu-

lisxmobs saamiso survilis arsebobis pirobebSi.  
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pirveli standarti — TviTgamorkveva 

mediatori mediacias mxareebis TviTgamorkvevis principis safuZvelze warmar-

Tavs. TviTgamorkveva aris aqti, romelic gadawyvetilebis SeTanxmebul, araZaladob-

riv miRebas gulisxmobs, romelSic TiToeuli mxare monawileobs da Sedegis marTvas 

informirebuli, Tavisufali arCevaniT axorcielebs. mxareebma SesaZloa, TviTgamor-

kveva mediaciis nebismier etapze scadon, mediatoris SerCevis, procesis dagegmvis, 

procesidan gamosvlisa da Sedegebis marTvis CaTvliT. 

1.  miuxedavad imisa, rom mediaciis praqtikaSi procesis dagegmarebisaTvis mxa-

reTa TviTgamorkveva mediaciis sabaziso principia, mediators SeiZleba romelime 

mxaris TviTgamorkvevis uflebis daregulireba mouwios, isev am standartebis Sesa-

bamisad procesis xarisxianad Catarebis uzrunvelsayofad. 

2.  Tavad mediatori piradad ver uzrunvelyofs, TiToeulma mxarem Tavisufali, 

informirebuli arCevani gaakeTos, raTa konkretuli gadawyvetilebebi miiRos, mag-

ram iq, sadac dasaSvebia, mediatorma mxareebs sxva profesionalebTan konsultaciis 

mniSvneloba unda ganumartos da urCios, rom maT informirebuli gadawyvetilebebi 

miiRon. 

mediatori ar unda ecados, raime iseTi mizeziT, rogorebicaa SeTanxmebis maRa-

li safasuri, egocentrizmi, an sxva gare zewolis gavleniT (es iqneba programuli ad-

ministratorebi, sasamarTlo personali, provaideri organizaciebi, media an sxva), 

mxareebs TviTgamorkvevis procesi CaaSlevinos. 

 
meore standarti — miukerZoebloba 

mediatorma mediaciis procesze uari unda ganacxados, Tuki mis Catarebas miu-

kerZoebeli gziT ver axerxebs. miukerZoebloba niSnavs favoritizmis ararsebobas, 

crurwmenisa da miukerZoeblobis dauSveblobas. 

mediatorma mediaciis procesi miukerZoebeli saxiT unda Caataros da iseTi ti-

pis qcevas moeridos, romelic mikerZoebulobis raime niSans warmoaCens: 

1.  mediatorma ar unda imoqmedos mikerZoebulad an raime crurwmenebiT, media-

ciis monawilis raime pirovnuli niSan-Tvisebis, istoriis, Rirebulebebisa da rwmenis 

an mediaciis dros gamovlenili qcevisa Tu raime sxva mizezis safuZvelze. 

2.  mediatorma ar unda gasces da arc miiRos araviTari saxis saCuqari – pirmoT-

neoba, sesxi an raime faseuli saCuqari, romelic mediatorisTvis savaldebulo miu-

kerZoeblobaSi eWvs gaaCens. 

3.  mediatorma SeiZleba miiRos an gasces minimaluri saCuqari an SemTxveviTi sag-

nebi, an momsaxureba, romelic mediaciis procesis sawarmoebladaa saWiro, an kultu-

ruli normebis mxardasaWerad aris gamiznuli, ise, rom ar gaCndes raime eWvi media-

toris miukerZoeblobasTan dakavSirebiT. 

4.  Tu mediaciis romelime nawilSi mediatori procesis miukerZoebeli wesiT Ca-

tarebas ver axerxebs, man muSaoba unda Sewyvitos. 

 
mesame standarti — interesTa konfliqti 

1.  mediatori interesTa konfliqts unda moeridos. interesTa konfliqtma Tavi 

SesaZloa, mediatoris CareviT an raime sxva urTierTobis safuZvelze iCinos, rac me-

diatorisa da romelime mxaris urTierTobiT iqneba gamowveuli — iqneba es urTier-
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Toba warsulsa Tu awmyoSi, piradi Tu profesiuli saxis, rac bunebrivad mediatoris 

miukerZoeblobasTan dakavSirebiT SekiTxvas badebs. 

2.  mediatorma unda gamoikvlios im faqtebis arseboba, romlebic nebismieri go-

nieri pirisaTvis interesTa konfliqtis arsebobis eWvs warmoSobs. zemoaRniSnuli 

faqtebisa da informaciis mokvlevis uzrunvelsayofad aucilebeli moqmedebebi, 

romlebic mediatorma unda ganaxorcielos, SesaZlebelia, gansxvavdebodes konkre-

tuli saqmis konteqstiT.  

3.  mediatorma, rac SeiZleba male, nebismieri saxis potenciuri interesTa kon-

fliqti unda gamoavlinos, romelic misTvis cnobili iqneba da mis miukerZoeblobaSi 

raime eWvs Seitans. aseTi qmedebis Semdgom, Tu yvela mxare SeTanxmda, mediatori pro-

cesis warmarTvas ganagrZobs. 

4.  Tu mediatorma mediaciis saqmis miRebis Semdeg raime iseTi faqtis Sesaxeb Se-

ityo, romelic misi mxridan interesTa konfliqtis warmoqmnis SesaZleblobas ar ga-

moricxavs, mediatori mas umal gaamxels. aRniSnulis Semdeg, mxareTa SeTanxmebis sa-

fuZvelze, mas procesis gagrZeleba SeeZleba. 

5.  Tu mediatoris CareviT warmoqmnili interesTa konfliqti mediaciis keTil-

sindisierad warmarTvis principisaTvis realur safrTxed iqceva, mediatorma aseT 

SemTxvevaSi saqmeze muSaoba unda Sewyvitos da masze uari Tqvas im SemTxvevaSic ki, Tu 

mxareebi sawinaaRmdego survils acxadeben. 

6.  mediaciis procesis dasrulebis Semdgom mediatorma romelime mxaresTan ise-

Ti urTierTobebi ar unda daamyaros, rasac ar unda exebodes igi, rac mis keTilsindi-

sierebaSi raime eWvis safuZveli gaxdeba. mediaciis procesis mxareebTan, masTan da-

kavSirebul individebTan an organizaciebTan piradi Tu profesiuli urTierTobebis 

damyarebamde gasaTvaliswinebelia is dro, romelic mediaciis dasrulebis Semdgom 

gavida da urTierTobis xasiaTi, romelic ar unda qmnides potenciuri an realuri 

interesTa konfliqtis SesaZleblobas.  

 
meoTxe standarti — kompetenturoba 

mediatori saqmes mxolod im SemTxvevaSi Seudgeba, Tu mas mxareTa molodinis ga-

samarTleblad sakmarisi kompetencia aqvs. 

1.  mediatorad nebismieri piris SerCeva SeiZleba im pirobiT, Tu mxareebi mis kva-

lifikaciasa da kompetenturobaze SeTanxmdebian. treningi, gamocdileba, unar-Cve-

vebi, kulturuli gaTviTcnobierebuloba da sxva Tvisebebi xSirad mediatoris kom-

petenciisaTvis aucilebeli winapirobebia. piri, romelic am momsaxurebas gvTava-

zobs, warmoqmnis molodins, rom igi kompetenturia da mediaciis efeqturad warmar-

Tvis unari Seswevs. 

2.  mediatori unda eswrebodes saganmanaTleblo an msgavs programebs, raTa saku-

Tari codnisa da unarebis gaumjobeseba SeZlos. 

3.  mediatoris treningprogramebis, ganaTlebis, gamocdilebisa da midgomebis 

Sesaxeb informacia mxareebisTvis xelmisawvdomi unda gaxdes. 

4.  Tu mediaciis procesSi mediatori amCnevs, rom mas mediaciis wayvana jerovnad 

ar SeuZlia, igi konkretuli sirTulis Sesaxeb mxareebTan moiTaTbirebs da mis gada-

sawyvetad konkretul nabijebs gadadgams, rac gulisxmobs (Tumca ar amoiwureba) 

procesidan gasvlas an saTanado daxmarebis moTxovnas. 

5.  Tu mediatoris unari, waiyvanos mediaciis procesi, Selaxulia wamlebiT, al-

koholiT an sxva mizezebis gamo, mediatorma ar unda Caataros igi.  
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mexuTe standarti — konfidencialoba 

mediatorma mediaciis procesSi miRebuli nebismieri informaciis konfidencia-

loba unda uzrunvelyos — Tu misi gamxela isev mxareebis mier ar iqneba SeTanxmebuli 

an samarTlebrivi normis mier ar iqneba gansazRvruli: 

1.  Tu mxareebi mediaciis procesSi Tanxmdebian, rom mediatori miRebul infor-

macias gaacxadebs, Sesabamisad, mas amis ufleba miecema. 

2.  mediators ar aqvs ufleba, mediaciis procesSi TiToeuli mxaris monawileo-

bisa da maTi qcevis Sesaxeb mediaciis procesisgan damoukidebel pirebs gaandos. Tum-

ca mediators SeuZlia, angariSis saxiT warmoadginos informacia mxaris mediaciis 

procesze gamocxadebisa da SeTanxmebis miRweva/miuRwevlobis Sesaxeb, Tu es infor-

macia savaldebulo wesiT moTxovnilia Sesabamisi organos mier.  

3.  Tu mediatori CarTuli iyo mediaciis swavlebis, kvlevisa da Sefasebis pro-

cesSi, misi movaleobaa mxareebis anonimurobis dacva da konfidencialobis molodi-

nebis gamarTleba mxareTa mxridan. mediatorma, romelic kerZo sesiebisas mxareebs 

xvdeba, romelime pirisTvis informacia pirdapiri da arapirdapiri gziT ar unda gaa-

ziaros, Tu saamisod ar arsebobs informaciis gamndobi mxaris Tanxmoba. 

mediatoris movaleobaa, mediaciis procesSi CarTuli mxareebisTvis informaci-

is konfidencialobas gausvas xazi. 

mediaciis pirobebidan gamomdinare, mxareebs SesaZloa konfidencialobasTan da-

kavSirebiT gansxvavebuli molodini hqondeT, rasac mediatori yuradRebiT unda moe-

kidos. mxareebma konfidencialobasTan dakavSirebiT SesaZloa sakuTari pirobebi Sei-

muSaon, an kidev kerZo mediatorisa Tu institutis mier dawesebuli wesebi gaiziaron. 

 
standarti meeqvse — procesis xarisxi 

mediatorma procesi aRniSnul standartebTan Sesabamisad unda warmarTos, ase-

ve im sakiTxebis gaTvaliswinebiT, rac punqtualobas, wesebis dacvas, daswrebas, usaf-

rTxoebas, CarTulobas, procedurul samarTlianobas, kompetenturobasa da urTi-

erTpativiscemas gulisxmobs. 

1.  mediatori Tanaxmaa, muSaobas mxolod im SemTxvevaSi Seudges, rodesac igi 

efeqturi procesis Casatareblad mzad aris; 

2.  mediatori mediaciis procesSi mxolod maSin CaerTveba, rodesac igi mediaci-

is procesis ganrigsa da drois sakiTxTan mimarTebiT yvela CarTuli mxaris molo-

dins daakmayofilebs.  

3.  mediaciis procesSi adamianebis daswreba Tu ardaswreba damokidebulia media-

torisa da mxareebis SeTanxmebaze. mxareebi da mediatori SeTanxmdebian, SesaZlebe-

lia Tu ara ama Tu im piris (Tu pirebis) procesisgan Semdgomi gamoTiSva;  

4.  mediatorma monawileTa Soris keTilsindisierebisa da gulaxdilobis auci-

leblobas unda gausvas xazi da mediaciis procesSi raime saxis faqtebis damaxinje-

bisgan Tavi Seikavos. 

5.  mediatoris roli sxva profesiuli rolebisgan arsebiTad gansxvavdeba. medi-

atoris rolis areva sxva rolebTan problemuri sakiTxia, amgvarad, man funqciebis 

mkafiod gamijvna unda moaxerxos. mediators SeuZlia iseTi informaciis uzrunvel-

yofa mxareebisTvis, romelic mis kvalificiurobasa da gamocdilebaze miuTiTebs. es, 

aRniSnuli standartebis Sesabamisad, nebadarTulia.  

6.  mediatorma davis gadawyvetis sxva formatSi ar unda miiRos monawileoba, 

garda mediaciisa. amasTan, man davis mediaciisadmi mikuTvneba unda warmoaCinos, raTa 
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Sesabamisi reglamentiT gawerili wesebiTa da damcavi meqanizmebiT sargeblobis, ase-

ve sxva uflebamosili organoebis mxardaWera moipovos. 

7.  mediators, saWiroebis mixedviT, SeuZlia, mxareebs davis arbitraJis wesiT mo-

rigebis, neitraluri, sasamarTlomde Sefasebisa Tu sxva alternatiuli saSualebe-

biT gadaWra urCios. 

8.  mediatori erTsa da imave davaze sxvadasxva rols ar ikisrebs, Tuki saamisod 

mxareebisgan miRebuli SeTanxmeba ar arsebobs. aseTi SemTxvevis dros mediatorma 

procesis tipis cvlilebis Sesaxeb mxareebs kidev erTxel unda acnobos da maTgan 

mxardaWera moipovos. amavdroulad, mediatorma unda gaiTvaliswinos, rom, Tuki mas 

procesis cvlilebis saSualeba mieca da damatebiTi funqciebis Sesruleba daekisra, 

igi gansxvavebuli standartebisa Tu reglamentis sivrceSi SeiZleba moeqces.  

9.  Tu mediacia kriminaluri qcevis xelSemwyob procesad gadaiqca, mediatorma 

dauyovneblivi zomebi unda miiRos, da Tu saWiro gaxda, Seaferxos an saerTod Sewyvi-

tos procesi.  

10. Tuki romelime mxare saqmis viTarebas ver Caswvda, es iqneba mediaciaSi mona-

wileobis sakiTxi, SeTanxmebis variantebi an sxva mediaciis procesTan dakavSirebuli 

sirTule, mediatorma pirobebi kvlavindeburad unda axsnas da im modifikaciebze 

(cvlilebebze) unda ifiqros, rac CarTuli mxarisTvis sakiTxis gacnobas gaaadvilebs 

da TviTgamorkvevis process uzrunvelyofs. 

Tu mediators ojaxuri an mxareTa Soris arsebuli raime Zaladobis Sesaxeb ec-

noba, man Sesabamis zomebs unda mimarTos da, saWiroebis SemTxvevaSi, mediacia an dro-

ebiT Sewyvitos, an saerTod gamoeTiSos mas. 

Tu mediators sjera, rom monawilis qceva (sakuTari qcevis CaTvliT) mediaciis 

procesze aRniSnuli standartebis sawinaaRmdego zegavlenas iwvevs, maSin man auci-

lebeli zomebi unda miiRos mediaciis procesis SeCerebis an Sewyvetis CaTvliT.  
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