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Natia Chitashvili *

Fair Settlement as Basis for Ethical Integrity of Mediation”

The article offers study of fair mediation settlement, as an ethical and normative category, as
one of the fundamental principles of mediation, on the basis of review of mediation acts and
Codes of Ethics of EU countries and USA. At the stage of improving mediation legal frame-
work and formation of ethical regulations in Georgia, it is essential to develop research-based
recommendations for the purpose of approximation of domestic legal framework with EU
legislation. Public interest for protecting trust of society towards mediation stipulates assig-
ning to a mediator the function of a guarantor of fair settlement.

Key words: mediation ethic, parties’ right of self-determination, fair mediation settlement, un-
fair outcome of mediation, ethical integrity of mediation, professional role of a mediator,
illegal mediation settlement, neutral third party.

I. Introduction

Fairness is a fundemnetal principle of mediation,' its main normative and ethical standard.”> Though

its uniform meaning is not still established — on one hand this concept is defined in many mediation laws®
and Codes if Ethics, on the other hand it is not reflected in individual legal acts.”
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According to Ethical Codes of mediation fairness is related to mediation process,’ which should be

implemented by provider organization,” according to the principles of mediator’s diligence,® due pridence,’

impartiality,'® unacceptability of conflict of interests,'’ voluntary,'? conscious,” fair'* and equal partici-

pation of parties,"® opportunity of participation'® of parties and realization of the right'’ of their self-deter-

. . 18 P . . . . . . . .
mination. = This is how laws of certain countries view mediators’ role, i.e.that they assist parties to achieve

fair settlement."

Fairness implies that on the basis of knowledge of main principles of mediation,” understanding

. . 21 . .. 22 . 23
actual significant circumstances,” analyzing agreement terms and conditions” and informed concent™ par-
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ties make non-coercive,” voluntary > decision, realizing 6 anticipated outcomes 7 or, if they wish so, can

stop®® mediation at any moment.”’ Fairness of the process is also ensured, unless participation in the pro-

cess does not serve to gaining unfair advantage®® and it is not based on manipulative and intimidating

methods of negotiation.

31

The present article aims at studying fairness of settlement of mediation, as ethical and normative

category on the basis of analysis of mediation acts and Ethical Codes of EU countries and USA. The study
will attempt to develop specifications for the purpose of approximation of domestic legislation with EU law

at the stage of formation of legal basis and ethical regulations of mediation in Georgia.
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2. Fair Settlement of Mediation, as a Result of Fair Process

Definition of fair outcome of mediation is not provided in most of the Codes of Conduct for Me-
diators of foreign countries, therefore the above is possible through doctrinal analysis of mediation process
and consequent settlement.*

According to Ethical Standards of Conduct for Mediators’ of Georgia State (US)* neutral third party
is a garantor of fair process of mediaiton and’* he / he is also responsible for ensuring fair outcome.*”

Fairness in the process of mediation is infringed if settlement is substantially and fundamentally
unjust,* illegitimate,”’ unenforceable,*® if parties have not realized the content of settlement, as well as
possible impact of outcome of settlement on them ** and / or third parties.** *'

Settlement is fair in case: a) Is at least acceptable or just for parties of settlement; b) Restores har-
mony or balance of interests between participants of mediaiton; c) Increases opportunities for mutual un-
derstanding and better relations; d) Approximates to the boundary, which is viewed by parties as adequate
compensation for their damage; e) Saves money and time on both individual and institutional level; f)
Reduces stress and irritation; g) improves communication between members of society (in neighborhood,
business environment, employment field, etc.); h) Creates social precedents for better regulation of re-
lations.*

Contrary to the above settlement is unfair in case: a) Even if one of the parties makes involuntary
decision; b) Fundamental interest of a party, that belief of a person shall not be denied, has not been
realized; ¢) Terms and conditions agreed by parties contradict positive law; d) Terms and condition of set-
tlement substantially violate or ignore dignity of a person; e) It is not achieved in conditions of full un-
derstanding of possible alternative outcomes of the case; f) Terms of the agreement are incompatible with
the fundamental values of an individual, recognised by broad society;* The above mentioned features of
the doctrine naturally cannot be comprehensive and standard of fairness should be assessed for each
specific case through interaction of ethical principles.

There is mutually stipulating link between mediation process and outcome. Namely, in order to
achieve fair outcome, it is essential to ensure in the process of mediation: voluntariness, sharing mutual
interests between parties, acknowledgement of public importance of the outcome, dignified treatment and

2 On the issue of fair mediation settlement see: Marlow L., Sauber S.R., Handbook of Divorce Mediation, Springer
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9 Clinical L. Rev., 157, 2002, 186; Gibson K., Mediator Attitudes Toward Outcomes: A Philosophical View, 17

Mediation Q. 197, 1999, 207-209; Bercovitch J., Mediation Success or Failure: A Search for the Elusive Criteria,
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respect, opportunity for making informed decision by parties,44 absence of authority of making decisions by
a mediator,” acceptance of contradictory and opposing fundamental values.*®

From the point of view of certain group of scientists, subjective evaluation,”” perception of fairness
by parties, is main criterion for considering the outcome of mediation to be fair.** Supporters of this
doctrinal perspective believe that it is liability of a mediator to analyse and consider with the parties their
considerations regarding fairness and further to help them (parties) in the process of making decisions in
accordance with that very notion of fairness.” According to this attitude assessment of fairness is based on
subjective vision of specific participants of mediation rather than objective understanding of justice by any
person with generally recognized moral values, provided he / she were a party to this process. According to
this approach the parties themselves judge their own fairness on the basis of right to self determination.”

Voluntariness and authority to make an informed decision’’ is indeed a fundament for right of self
determination, though a settlement achieved on the basis of the above can only claim to be fair in case an
agreement is concluded in compliance with normative requirements of the Code of Ethics® and at the same
time it is compatible with interests of the third party, not participating in the mediation.

According to equally popular point of view, reflected in scientific literature, illegitimate settlement
cannot be fair, since through such settlement parties to the mediation put themselves in advantageous
position compared with law abiding citizens.”* If mediation becomes a privilege — means to avoid the law
“unlike other citizens”, naturally this will result in establishment of illegitimate practice.” In this case com-
pliance with the rules which are compulsory for the whole society, in addition to realization of right of self

9956 < 9957

determination of parties, so called “individual justice coming from the bottom (parties)”’ is also de-

terminant of fairness. Through the Codes of Ethics legal and moral norms are being incorported in

' Irving H.H., Family Mediation, Theory and Practice with Chinese Families, Hong Kong University Press, Hong

Kong, 2002, 94.
% Riitzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd ed., C.H. Beck, Miinchen, 2016,

201.
46 Stulberg J.B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict Resolution, 2005, 227-228.
* Marlow L., Sauber S.R., Handbook of Divorce Mediation, Springer Science — Business Media, LLC, New York,
1990, 52-53.
Hyman J.M., Love L.P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, 9 Clinical L. Rev., 157,
2002, 164, Compare: Marlow L., Sauber S.R., Handbook of Divorce Mediation, Springer Science — Business Me-
dia, LLC, New York, 1990, 52-62; Stulberg J.B., Mediation and Justice: What Standards Govern?, 6 Cardozo J.
Conflict Resolution, 2005, 241-242.
Hyman J.M., Love L.P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, 9 Clinical L. Rev., 157,
2002, 192, cited in: Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev.,
2012, 314.
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2013.pdf>.
See Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 316, with
further reference.
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L., Fairness and Political Obligation—Again: A Reply to Lefkowitz, 30 Social Theory and Practice, 33, 2004, 40,
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mediation and illegitimate settlement will not be considered fair even in the case it is achieved on the basis
of the right of self determiantion of parties and it is acceptable for them.*®

3. Unfair Settlement — Threat of Discreditation of Mediation Institution and Source of
Infringement of Public Interest

Successful operation of legal institutions shall be based on certain fundamental rules, which ensure
viability of these institutions.>

Since mediation is mainly voluntary institution, its coexistence with other mechanisms of dispute
resolution shall be stipulated by the very essence of this institution itself, rather than coercive means of a
state. Even compulsory mediation cannot be fully retained by the state, unless need and necessity of exis-
tence of this institution is not proved to the society by its benefits.

Even in case of compulsory mediation parties engage in negotiations on the voluntary basis. Since
there is no obligation to achieve a settlement,” they are free to stop the process and refuse to further use
mediation. It is unacceptable to coerce parties and restrict their freedom, but as soon as they choose me-
diation as a means for settling their differences, they are not entitled to make a decision which can damage
the very institution of mediation.

Unacceptance of unfair outcome is a normative rule of mediation, the whole public, and specifically
mediation professional society, which is interested for the mediation to remain high-demand means for dis-
pute resolution, are beneficiaries of this institution.'

Mediaiton institution is supported by the state policy and its successful operation is reflection of
public interests in united system of mechanisms of dispute resolution. Mediation is an important mecha-
nism for ensuring social stability and apolitical means for implementation of state policy.> The outcome is
also a basis for considering it a public interest: Mediation settlement better reflectis interests of parties and
therefore it is more subject to voluntary enforcement. In addition to satisfying interests of parties mediation
also saves court expenses and reduces its work load.” Mediation is capable of transforming not just a
person, but whole society.64 With the help of mediator, mediation can turn the world into such a place
where public can enjoy better life.%

Mediation settlement, which discredits mediation institution, at the same infringes significant public
interest. Unfair settltment may cause loss of trust and credibility on behalf of the public in mediation insti-
tution.

Introductory clause of Standards of Professional Conduct for Mediators of North Carolina underlines
that ethical standards aim at establishing and strengthening trust of society in mediation... Mediation
should be based on public recognition and trust.® In Poland ADR Civil Council for reforming mediation

58 Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 317, with

further notes.
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den/Boston, 2014, 128.

Rosenberg J.D., In Defense of Mediation, 33 Ariz. L. Rev., 467, 1991, 467, <https://www.researchgate. net/publi-
cation/228024514 In Defense of Mediation>.

Bush R.A.B., Folger J.P., The Promise of Mediation, The Transformative Approach to Conflict, Jossey-Bass, San
Francisco, 2005, 13-14, 21, 53-54, 65.

% Bush R.A.B., Folger J.P., Mediation and Social Justice: Risks and Opportunities, 27 Ohio St. J. on Disp. Resol. 1, 2012,
19-20, cited in: Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 333.
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legislation determined basics necessary to increase public trust in mediation: professionalism of mediators
and high requirements for their accrediation,”’ increasing state funding and free of charge mediation
services for low income persons.®® Introductory clause of Standards of Professional Conduct for Mediators
of California also mentions that success of mediation institution requires trust of broad society in fairness
and ethical integrity of mediation process.”

In legal doctrine there is differentiation between personal trust of parties and that of the public. In
order to gain public trust a mediator needs to adequately inform the public about his / her qualification,
practice, membership in mediation associations.”” Any action, which infringes public trust in mediation
institution, is considered to be unfair from normative point of view.”!

4. Professional Role of a Mediator — Protecting Ethical Integrity of Mediation Institution

Any professional role - that of a phisician, a lawyer, a parent or a teacher has relevant liabilities and
moral duty of a professional is to meet these liabilities.”* Certain moral obligations acquire special impor-
tance in case of specific professional roles.

Professional rights contain collateral responsibiity for taking moral decisions.”” Each profession
implies moral obligations of various content, but their representatives are united by equal responsibility — to
be focused on achieving a result, justified from moral point of view.”*

Representatives of any profession need first of all to protect and take care of ethical integrity of their
professional field, to fully comply with the rules, which their profession is actually based on. Strengthening
of ethical norms indicates that certain domain has been established as a relevant profession.”> Mediators
who have undergone certain accreditation training and carry out mediation activities, are considered to be
implementers of mediaiton practice and they are united by definite professional role, ethical rights and
liabilities and standards of professional responsibility. According to these ethical standards mediators bear
certain liabilities towards parties, persons, not being participants of the mediation, society, courts,”® as well
as towards their own profession.”’

From the moment of taking the role of a mediator, a person shares responsibility and obligation, to
protect mediation institution from possible damage. Therefore such moral obligation exists regardless of
the fact, whether it is emphasized in the Code of Ethics of mediation.”

A person relates his / her professional activity to mediation on the voluntary basis and thus acquires
certain social status, recognition, self-satisfaction, opportunities and priviledges.” With the permission of
the society and the state, mediators carry out important social function, which give them the authority to

7 Roberts M., A-Z of Mediation, Palgrave Macmillan, 2013.

%8 Trevor M.B., Palo G., EU Mediation Law and Practice, Oxford University Press, 2012, 272.

% Standards of Practice For California Mediators, Preamble <http://www.cdrc.net/mediator-standards# stdspreamble>.
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7 Fallows S., Chandramohan B. (eds.), Interdisciplinary Learning and Teaching in Higher Education, Theory and
Practice, Routledge, New York, London, 2009, 26-27.

Fallows S., Chandramohan B. (eds.), Interdisciplinary Learning and Teaching in Higher Education, Theory and
Practice, Routledge, New York, London, 2009, 26-27.

Kovach K K., Mediation, Principles and Practice, 3" ed., Thomson West, United States of America, 2004, 395.
Standards of Practice For California Mediators, Preamble <http://www.cdrc.net/mediator-standards# stdspreamble>.

On addressees of mediation ethical obligations see: Susskind L., Expanding the Ethical Obligations of the Me-
diator: Mediator Accountability to Parties Not at the Table, cited in: Menkel-Meadow C., Wheeler M., What’s
Fair: Ethics for Negotiators, 2004, 513-516.
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exercise impact of the public. Though this kind of social impact also implies collateral rights and liabilities
in relation to public.*® Decisions of mediators influence lives of people and capability to have impact on
others creates moral responsibility.*! A mediator is banned from implementing an illegal, amoral, dishonest
action and supporting such action.*

Florida rules on certified and court mediators emphasize liability of a mediator to protect and take
care of quality of the profession.® According to Model standards of Conduct for Mediators® a mediator
should act in such a way to facilitate advancement of mediation practice.* Liability of a mediator to retain
public trust in the profession is emphasized in Carolina Professional Standards for Mediators,"® Basic Stan-
dards for Mediation Practice of Oregon,®” Alabama Code™ etc.

California Standards for Mediators’ Practice emphasize liabilities of a mediator to carry out
mediation in accordance with high ethical standards, so that it can develop credibility towards this
profession and estabilsh trust in competence and honesty of the above impartial third persons. * According
to Florida rules, application of mediation by the society, increasing awareness and satisfaction by mediation
can be achieved provided mediators apply high ethical standards.”

A mediator who does not care for public opinion, does not comply with rules established for
representatives of the profession,undermines his / her collegues’ reputation and the very iinstitution of mediation.

California court rules define that a mediator should carry out the mediation process in such a manner,
that has positive impact on public trust in fairness of the process and ethical integrity.”!

S. Interaction of Principles of Self Determination of Parties and Fairness of Settlement

Fundamental rule of self determination of parties should be defined in relation to the principle of
fairness and legitimacy of settlement. In such a case it is essential to find the right balance between indi-
vidual interests of parties and that of the public, which is not possible to be achieved on the basis of simple
mathematical algorithm, but rather requires reasonable and substantiated judgment.”

80 Beauchamp T.L., Childress J.F., Principles of Biomedical, Ethics, 6 ed., 2009, 206.

8l Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 331, with
further notes.

¥ Bar Code of Conduct, Finland, ob. Trevor M.B., Palo G., EU Mediation Law and Practice, Oxford University

Press, 2012, 108.

Florida Rules for Certified and Court-Appointed Mediators, §10:600, <http://www.mediate.com/articles/ flo-

ridarules.cfm>.

% Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005, <http://www. ameri-
canbar.org/content/dam/aba/migrated/2011_build/dispute resolution/model_standards_conduct april2007.authche
ckdam.pdf>.

% Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005, IX. A, <http://www. ame-

ricanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/model_standards_conduct_april2007.authc

heckdam.pdf>.

North Carolina Revised Standards of Professional Conduct for Mediators, Preamble, <https://www. sog.unc.

edu/sites/www.sog.unc.edu/files/course_materials/R13.4%20Standards%200f%20Professional%20Conduct%20for%

20Mediators.pdf>.

Core Standards of Mediation Practice, §X (Oregon Mediation Association, 2005), <http://www.omediate.org/

docs/2005CoreStandardsFinalP.pdf>.

Alabama Code of Ethics for Mediators, Alabama Center of Dispute Resolution, 1997, §12, <http://alabamaadr.

org/web/roster-documents/documents/med Mediator Code of Ethics 150501 updated.pdf> .

Standards of Practice For California Mediators, Preamble <http://www.cdrc.net/mediator-standards# stdspre-

amble>.

Florida Rules for Certified and Court-Appointed Mediators, §10:200, <http://www.mediate.com/articles/flo-

ridarules.cfm>.

The California Rules of Court, §3.850 (a), <http://www.courts.ca.gov/documents/title 3.pdf>.

%2 Steffek F., Unberath H. (eds.), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and
Access to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 17.
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Namely, if parents within the confines of medition negotiate with a doctor to have their under age
child undergo illegal genital manipulations, such agreement can definitely not be fair. It is an arguable
matter whether an under-age child could fully realize the goal to be achieved through the result of me-
diation even if being engaged in the mediation process. Informed consent of a child is not sufficient for fair
assessment of the outcome of mediation — full realization of the right of self determination cannot justify
acceptability of illegitimate and amoral settlement.”® In this case requirement of legitimacy of outcome of
mediation supersedes the right of parties for self determination.”* Therefore scope of the right of parties for
self determination and confines of authority for decision making may be reduced by normative rule of
inadmissibility of unfair outcome of mediation.

According to rules of Professional Conduct for Labor Mediators, mediators should realize that their
rights and liabilities are related to the whole society.” Mediators bear obligation towards children of di-
vorce mediation parties,”® towards victims of violence threats’’ or towards those who can incur significant
damage.” Actually mediation result may have direct impact on broad circle of nonparticipant persons —
consumers, employees, neighbors, family members etc. Realization of interests of parties is only acceptable
on the basis of their right for self determination to the extent, to which interests of third parties are not
encroached.

6. Illegitimate Settlement as Unfair Qutcome of Mediation

In legal doctrine legitimacy of mediation settlement and its compliance with public policy’ are
viewed as frequently mutually engaging requirements of equal importance and preconditions for validity of
the agreement. Mediation settlement is illegitimate in case its provisions contradict fundamental principles
of legal system, public order, impertive requirements of the law.'" Similarly, according to the mediation
law of Rumania, mediation settlement can not include conditions which oppose to the law or public
order.'"!

Scientific literature emphasizes that mediation settlement should be taken with care since there is
very fine line between legitimacy and illegitimacy.'”
Mediation law of Bulgaria makes a mediator responsible for carrying out activites in accordance

with the law, honesty, high moral priciples, ethical and procedural rules of conduct for mediators.'”
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James E.A., Monagan Sh.L., Participant’s Guide Problem Solving Mediation Training, James and Monagan, 2010, 60.
Esplugues C., Louis M., New Developments in Civil and Commercial Mediation, Global Comparative Perspecti-
ves, lus Comparatum, Springer International Publishing Switzerland, 2015, 286.

Romania Law no. 192/2006 on Mediation and Organizing the Mediator Profession as modified and added by the
law no. 370/2009 and by government Ordinance no. 13/2010 Regarding the transporting the Directive Services,
Art. 46(2), <http://www.edumondemediation.ro/uploads_ro/images/515/Law192 EN.pdf>.

Neamtu B., Dragos D.C., Alternative Dispute Resolution in European Administrative Law, Springer Verlag,
Berlin, Heidelberg, 2014, 447.

Bulgaria Mediation Act, (promulgated 2004, amended 2011) Art. 9 (1), <http:/www.pamb.info/index.php?op-
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Frequently the principle of the rule of law'® is integrated in mediaiton rules by Codes of Ethics of me-
diation. E.g. according to the rules of Florida on certified and court mediation a mediator should abide by
any acts, local court rules and administrative ordinances, related to mediation practice.'®”’

According to the Code of Conduct for Mediators of Ireland,'® impartial third party cannot be a party
to the settlement which is illegitimate or unenforceable.

Liability of a mediator towards the society becomes effective when a party applies mediation for
future illegitimate activity,'”’ a mediator advertises his activities,'”® and when there is basis for information
disclosure, provided by the law.'” Therefore a rule banning illegitimate outcome of mediation serves to
protect mediation institution and consequently, to realize public interest.''’

In case a mediator is entitled by the law to stop mediation, he/she should definitely do so in order to
prevent illegitimate outcome.'"’

Legislation of majority of EU countries considers unfair mediation settlement to be basis for refusal
to enforce mediation settlement agreement, for the reason that it (unfair settlement) is illegitimate, and it
encroaches public and third parties’ interests.

While approving a mediation settlement agreement, judges are often led by a criterion of protection
of public interest and are authorised to refuse to issue enforcement order for the reason that the settlement
is illegitimate''? and it encroaches public interest.'"> According to the Civil Code of Belgium the Court will
not enforce mediaiton settlement which conflicts with public interests or interests of minors.'"* Mediation
law of Finland considers an illegitimate, fundamentally unfair settlement or a settlement contradicting third
parties’ interest as a normative basis for refusal to enforce settlement.''

Since mediation outcome is formulated as an agreement, according to Contract Law a settlement,
which violates principles of equality and fairness''® is not subject to enforcement.'"”

1% On rule of law in mediation process see: Marlow L., Sauber S.R., Handbook of Divorce Mediation, Springer

Science — Business Media, LLC, New York, 1990, 63-73.

Florida Rules for Certified and Court-Appointed Mediators, §10:520, <http://www.mediate.com/articles/flo-
ridarules.cfm>.

Mediators’ Institute of Ireland (MII), Code of Ethics and Practice, <http://www.themii.ie/code-of-ethics-and-
practice>.

The California Rules of Court, 3,857 (I) (1), <http://www.courts.ca.gov/documents/title 3.pdf>; Model Standards
of Practice for Family and Divorce Mediation, 2000, §XI. A. 5, <https://www.afccnet.org/Portals/0/Public Docu-
ments/CEFCP/ModelStandardsOfPracticeForFamily AndDivorceMediation.pdf>; Model Standards of Conduct for
Mediators, AAA, ABA, ACR, 1994, Revised 2005, §VI.A.9; Jams Mediators Ethics Guidelines, §V, 2013,
<http://www.jamsadr.com/mediators-ethics/>; Waldman E., Mediation Ethics, Cases and Commentaries, Jossey-
Bass, A Wiley Imprint, United States of America, 2011, 195.

The California Rules of Court, §3.858, <http://www.courts.ca.gov/documents/title 3.pdf>; Model Standards of
Practice for Family and Divorce Mediation, 2000 §XII, <https://www.afccnet.org/Portals/0/PublicDocuments/
CEFCP/ModelStandardsOfPracticeForFamily AndDivorceMediation.pdf>; Model Standards of Conduct for Me-
diators, AAA, ABA, ACR, 1994, Revised 2005, §VII. A.

' Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005, §V. A.

"% Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 322.

"' Waldman E., Mediation Ethics, Cases and Commentaries, Jossey-Bass, A Wiley Imprint, United States of America,
2011, 13; Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 333.
Zekoll J., Bilz M., Amelung I (eds.), Formalisation and Flexibilisation in Dispute Resolution, Brill Nijhoff, Lei-
den/Boston, 2014, 106.

Higgs S., Mediating Sustainability, The Public Interest Mediator in the New Zealand Environmental Court, Envi-
ronmental Law, Vol. 37:61, 2007, 83, <https://law.Iclark.edu/live/files/283-371higgs>.

Belgium Judicial Code, Art. 1736; ix. aseve, European Mediation Training for Practitioners of Justice, A Guide to
European Mediation, Association of International Arbitration (ed.), Antwerpen, Apeldoorn, Portland, Maklu, 2012, 221.
Finland Act on Mediation in Civil Matters and Confirmation of Settlements in General Courts, 394/2011, Art. 23,
<http://www.finlex.fi/en/laki/kaannokset/2011/en20110394.pdf>. Esplugues C., Louis M., New Developments in
Civil and Commercial Mediation, Global Comparative Perspectives, Tus Comparatum, Springer International
Publishing Switzerland, 2015, 286.

On Enforcement of Mediation Settlement see: Burns R.P., The Enforceability of Mediated Agreements: An Essay
on Legitimation and Process Integrity, Journal on Dispute Resolution, Vol. 2:1, 1986, 93-116, <https://kb.osu.
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Thus, illegitimate and amoral settlement damages society, contradicts public interest and therefore
such outcome of mediation is not enforceable.''™® It is possible that illegitimate settlement does not encroach
public trust in mediation institution, but is still should be banned based on mediation goals.

7. Responsibility of a Mediator for Mediation Outcome

In order to determine responsibility, which a mediator might bear in relation to mediation outcome ,
we need to take into consideration what measures he / she is obliged to take in order to prevent illegitimate
outcome of mediation. Therefore responsibility of a mediator can be analyzed on the basis of leverages,
which are provided to him / her on the basis of law or ethical norms for avoiding an illegitimate outcome.

A mediator shall warn parties about probable impact which the settlement might have on non —
participant third parties,'"” also a mediator shall advise them about problems that may arise in case effi-
ciency of mediation settlement depends on the will of outsiders.

A mediator is liable to avoid achieving a settlement, to which a party agrees without realization of right of
self determination.'*’ Namely when a party takes involuntary, uninformed or coercive decision or when a party
is in weak position, incapable situation while coming to a settlement with another party.'*' According to New
York standards, in case there is disbalance of forces between parties, as a result of which one or both parties are
incapable to realize their right of self determination, a mediator should postpone a session, withdraw from the
process, stop mediation or undergo consultations with mediation centre employees.122

Mediators’ Standards of Texas provide that it is liability of a neutral third party to postpone me-
diation, when a party is deprived of a possibility to ensure conscious participation in the process.' Stan-
dards of Virginia reflect liability of a mediator to withdraw from the process when one of the parties can
not comprehend terms and conditions of mediation settlement.'**

California court rules provide that a mediator shall facilitate participation of parties in the process on
the basis of voluntariness and right of self determination.'” A mediator shall not allow a settlement which
is illegitimate or threatens integrity of mediaiton institution.This may imply unacceptability of such actions,
which result into losing public trust and credibility in mediation institution and undermining ethical
integrity of the institution.

8. Stopping the Process - Discretionary Right or Liability?

Certain Codes of Ethics for mediation and legal acts'? state, that in case parties make an illegitimate,
amoral decision, the settlement will be unenforceable and a mediator shall either stop mediation, or refuse

Mediation Outcome, ELaw Journal: Murdoch University Electronic Journal of Law, 17(2) 2010, 13-22,
<file:///C:/Users/user/Desktop/curret%20research/62-260-1-PB%?20enforceability.pdf>.

Stulberg J.B., Mediation and Justice: What Standards Govern?, 6 Cardozo J. Conflict Resolution, 2005, 242.
Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 333.

Finland Act on Mediation in Civil Matters and Confirmation of Settlements in General Courts, 394/2011, Art. 23,
<http://www.finlex.fi/en/laki/kaannokset/2011/en20110394.pdf>. See alsoEsplugues C., Louis M., New Develop-
ments in Civil and Commercial Mediation, Global Comparative Perspectives, Ius Comparatum, Springer
International Publishing Switzerland, 2015, 286.
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122 Standards of Conduct for New York State CMTY. Dispute Resolution CTR. Mediators, Office of Alt. Dispute
Resolution&Court Improvement Programs 2009, §I cmt. 4, <http://www.courts.state.ny.us/ip/adr/Publications/
Info_for Programs/Standards_of Conduct.pdf>.

Texas Ethical Guidelines for Mediators, §13, Advisory Committee on Court-Annexed Mediations 2005, <http:/
www.txcourts.gov/All_Archived Documents/SupremeCourt/ AdministrativeOrders/miscdocket/05/05910700.pdf>.
Virginia Standards of Ethics and Professional Responsibility for Certified Mediators, 2011, §1.3, <http://www.
courts.state.va.us/courtadmin/aoc/djs/programs/drs/mediation/soe.pdf>
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to participate.127 In case a mediator or outsiders to the mediation consider, or would have considered in
certain circumstances that mediation settlement is illegitimate, or is substantially uneven for parties, is ba-
sed on wrong information, he/she has to advise the parties about the above problem, guide their efforts, so
that they can change their offers or make new ones. If, despite many attempts, an impartial third party is not
able to ensure fairness of the process, he / she is entitled to withdraw from the process or stop it.'** Neb-
raska guidelines define that a mediator shall consciously and deliberately not allow making an illegitimate
decision.'”’

A mediator can refuse to draw up a settlement agreement or sign it if it is fundamentally unfair'*® for
one of the parties,”" is unfriendly,"* or its content will not be recognized and supported by the public.* If
in such a case a mediator does not attempt to avoid plainly unfair outcome,"** and later illegitimacy of
mediation becomes clear, it will significantly undermine mediation institution.'*®

According to individual Codes of Ethics'*® a mediator has discretion to decide whether to refuse
participation or to stay in a specific process. E.g. Canada Family Mediation Code'”’ states, that a mediator
is not entitled to withdraw from the process without a valid excuse and relevant notification made to the
parties.””® He / she is entitled to stop mediation process if he / she believes that with high probability de-
cision will be made without meeting139 the principle of autonomy140 or it will be illegitima'{e.141 It seems
that the above provision is facultative, but it should be defined in relation with another provision of the
same Code, which says, that a mediator shall suspend or stop the mediation process, if it can no longer be
beneficial."** It is difficult to define what is meant here — benefit acceptable for parties, or generally, com-
mon good. Though on the basis of systemic analysis of the above provision it may be said that an ille-

127
128

Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 317.

Cooley J.W., A Classical Approach to Mediation — Part I: Classical Rhetoric and The Art of Persuasion in Media-
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Georgia Ethical Standards for Mediators, §IV. A, 30, Georgia Commission on Dispute Resolution, 2012, <http://
godr. org/sites/default/files/Godr/mediator_ethics_information/ APPENDIX%20C%2C%20CHAP% 201% 2C%
206-18-2013.pdf >.
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C.H. Beck, Miinchen, 2016, 206.
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gitimate decision may not be viewed as providing well-being, which could be supported by Code of Ethics
of mediation as a beneficial outcome of mediation.

Florida rules for Certified and Court Mediators oblige a mediator to timely stop the mediation
process which is led by parties towards illegitimate outcome.'®?

Virginia Standards of Ethics and Professional responsibility define for mediators: a mediator shall
stop mediation if he / she believes that fairness of the process is being encroached. The above may happen
because of incapability or lack of will of a party to be actively involved in the process, fundamental
inequality of participation in the negotiation process or uneven capacities of parties, unfairness, caused by
withholding information, fraud on behalf of one of the parties or if there is legal commitment of a mediator
to disclose confidential information.'**

According to Model Standards of Conduct for Mediators'*® in case conflict of interests of a mediator
may reasonably encroach ethical integrity of mediation, fairness of the process, it is desirable that a
mediator stops the process or refuses to participate in it, despite of interest expressed by parties and their
agreement regarding participation of the mediator."*® In this case interest to protect public trust in
mediation supersedes the right of self determination of parties.

If a mediator does not avoid a settlement to be made on the basis of coercion, deceit or principles of
dishonest negotiation, this will undermine mediation institution but in addition it will be considered a
failure of a mediator to meet his / her liabilities in relation to parties.'*’

Liability of a mediator in relation to society is to protect public interest from possible damage, which
concurrently implies meeting his /sher liabilities in relatin to the profession — avoiding ethical discreditation
of mediation activity.'**

Commitment of a mediator towards the profession reflects public opinion, — what the attitude of the
society is and how it assesses mediation outcome. Public interest is abstraction of views and beliefs of
individuals about pros and cons of certain events.'*’ In this context a mediator is obliged to avoid such
actions which might cause loss of trust of the society in mediation institution. A mediator’s liability
towards society is not limited to forming positive public opinion in relation of mediaiton. It also implies
protection of public interest on behalf of a mediator. It is exactly within the confines of commitments in
relation to the society, that a mediator is obliged not to allow illegitimate settlement to be made even if loss
of public trust in mediation institution is not expected at all, since based on the confidentiality of
information, the public will know nothing about illegitimacy of a settlement.'” Since mediation settlement
is achieved in compliance with confidentiality principle, behind closed doors, it is natural that threat of
encroachment of pubic interest is increased.”®’ In this case a madiator’s commitment not to allow making
an illegitimate settlement increases proportionally with this threat. This obligation is still in force based on
importance to protect public interest.'>*

Providing just the right for stopping the process to a mediator might become a source for non-
homogenouos practice. In addition, in case parties make an illegitimate decision, which the court might in
future refuse to enforce, parties may rise a reasonable right to claim indemnity in relation to a mediator,
which might have had an interest to prolong the process in order to receive additional fee. A mediator may

3 Florida Rules for Certified and Court-Appointed Mediators, §10.420(b)(4), <http://www.mediate. com/ artic-

les/floridarules.cfm>.
Virginia Standards, Virginia Standards of Ethics and Professional Responsibility for Certified Mediators, §K. 4,
2011, 8 <http://www.courts.state.va.us/courtadmin/aoc/djs/programs/drs/mediation/soe.pdf>.
%5 Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised 2005f.
' 1bid, Revised 2005, §111, E.
11; Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 339.
Ibid.
' Higgs S., Mediating Sustainability, The Public Interest Mediator in the New Zealand Environmental Court, En-
vironmental Law, Vol. 37:61, 2007, 82, <https://law.Iclark.edu/live/files/283-37 1 higgs>.
Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 340.
Zekoll J., Bilz M., Amelung I. (eds.), Formalisation and Flexibilisation in Dispute Resolution, Brill Nijhoff, Lei-
den/Boston, 2014, 65-66.
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be considered to have failed to meet the liability of efficient use and expenditure of parties’ and state
resources, along with the principle of legitimacy of mediation.

It would be appropriate that future mediation legislation and Codes of Ethics of Georgia clearly
emphasize stringent liability of a mediator and binding conduct rule in case of anticipated threat of making
an unfair decision.

9. Conclusion

On the basis of survey of Codes of Ethics and legal acts it may be said, that from normative point of
view a fair mediation settlement shall meet the following criteria: a). it should be made on the basis of self
determination of parties; b). It should not undermine mediation institution by reducing public trust and
credibility in it; ¢). it should not be illegitimate, or supporting illegitimate activitiess;'> and d). it should
not be amoral.

The principle of legitimacy of mediation,'> as normative and doctrinal category, does not only
require that mediation process is led in accordance with set procedures, but also implies legitimacy of
content of a settlement achieved. Strict and direct interpretation of the above implies precise compliance
with normative requirements of the law.

According to more popular interpretation, the principle of compliance of mediation implies, that a
settlement shall not violate imperative norms of the law, shall not encroach state, public and third parties’
interests. Full compliance and identity with norms of the law is not necessary.'> The principle of legiti-
macy of mediation, as process, based on interests, requires exactly the above interpretation, which is recog-
nized in international practice. Considering that mediation targets to achieve mutually beneficial outcome
through settlement between parties, rather than just relevant distribution of rights and liabilities in accor-
dance with the law, it is reasonable to allow insignificant deviation on behalf of parties'>® within confines,
prudently defined by notion of fairness, third parties’ and generally, public interests, state policy and moral
principles.

In addition, any settlement of mediation, an action, damaging mediation institution, is illegitimate
and amoral and should be considered unfair from normative point of View,157 since it encroaches standards,
set by the law and Codes of Ethics, moral norms, existing in relation to the profession and society.

It would be appropriate that conceptual findings presented on the basis of the study are adequately
reflected in future Mediation Law and Codes of Ethics of Georgia, for retaining ethical integrity of
mediation institution and advancement of fair practice.

'3 Waldman E., Mediation Ethics, Cases and Commentaries, Jossey-Bass, A Wiley Imprint, United States of Ame-

rica, 2011, 195.
3% Cao L., Sun LY., Hebenton B., The Routledge Handbook of Chinese Criminology, New York, 2014, 121.
'35 Jiang B., Civil Procedure Law of the People’s Republic of China: A Practical Guide to Understanding and its Ap-
plication, Law Press, Beijing , 2012, 246, cited in: Esplugues C., Louis M., New Developments in Civil and Com-
mercial Mediation, Global Comparative Perspectives, ITus Comparatum, Springer International Publishing
Switzerland, 2015, 212.
Esplugues C., Louis M., New Developments in Civil and Commercial Mediation, Global Comparative Perspec-
tives, lus Comparatum, Springer International Publishing Switzerland, 2015, 212.
Shapira O., Conceptions and Perceptions of Fairness in Mediation, 54 South Tex. Law Rev., 2012, 341.
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Steven Austermiller®

Rescuing Arbitration in the Developing World:
The Extraordinary Case of Georgia'

The country of Georgia has a long and interesting history with arbitration. From “telephone
Justice” to the criminal underworld to legitimacy, Georgian arbitration has survived many
iterations. Now, as Georgia begins the EU accession process, it has a new arbitration law that
incorporates international norms. This article analyzes the law, explores how arbitration has
been implemented thus far, and discusses some of the challenges that remain. Drawing on his
U.S. practice experience in arbitration and his work managing legal reform programs in
Georgia and other countries, the author recommends some important changes to Georgia’s
new arbitration regime.A particular area of concern is the use of mandatory consumer arbit-
ration in firms’ standard form contracts. With some adjustments, arbitration in Georgia can
become a model for other developing countries, balancing the commercial needs of firms with
the justice and social needs of Georgian society. The author concludes that with his
recommendations, other developing countries can learn from this experience and use
arbitration to promote efficiency and investment, while safeguarding individuals’ rights.

Key Words: Arbitration, Mandatory Arbitration, Georgia, Dispute Resolution, Russia, Soviet
Union, UNCITRAL, Model Law on International Commercial Arbitration, Arbitral Tribunal,
Interim Measures, Appointment, Arbitration Proceedings, Arbitration Award, Recognition and
Enforcement of Awards

I. Introduction

Arbitration has played an important role in dispute resolution in many countries. While it has a long

history,2 it only recently re-emerged in the 20th century as an essential mechanism for modern economies.

Most legal professionals in the developed world are aware of its myriad advantages: lower costs, faster

resolution, decisional finality, international enforcement, privacy, procedural flexibility, informality, and

expert, impartial, party-chosen neutrals. Although arbitration is now ubiquitous in the developed world,’

many underdeveloped countries are just beginning to incorporate arbitration into their dispute resolution
regimes.® If implemented well, arbitration can help reduce court caseloads,” increase foreign investment’

and foreign aid’ in the host country, and promote general economic development.®
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Steven C. Bennett, Arbitration: Essential Concepts 9 (ALM ed., 2002).

Katherine V.W. Stone & Richard A. Bales, Arbitration Law 3 (2nd ed. 2010).

See Roberto Danino, The Importance of the Rule of Law and Respect for Contractual Rights in Transition
Countries, 17 Eur. Bus. L. Rev. 327, 333 (2006) (noting arbitration growth in developing and transition countries
over past decade).



Although much has been written about ADR in the developing world, there is a relative dearth of
academic literature on the implementation of arbitration speciﬁcally.9 It is worth exploring whether arbitration is
a useful tool for economic and social development or an unwelcome Western transplant that international players
have imposed.'® This article seeks to contribute to the discussion by focusing on an interesting developing world
case study: arbitration in Georgia. Georgia is a post-communist, post-war country that has undertaken extensive
structural reforms and is now on the doorstep of European Union membership.

Section One provides a brief historical summary. Section Two discusses the country’s colorful yet
regrettable history of dispute resolution. It explores the effects of almost 200 years of Russian and Soviet
domination on the development of arbitration in Georgia. Section Three reviews in detail the new Georgian
Arbitration Law that came into effect in 2010 and its implementation thus far. It is based on the United
Nations Commission on International Trade Law (UNCITRAL) Model Law.'' While not without flaws, it
delivers significant improvements over Georgia’s earlier arbitration efforts. Section Four discusses re-
commendations for improving the law, focusing on statutory revisions and clarifications. Section Five
addresses the most significant shortcomings of the arbitration regime—the use of mandatory consumer

See Kiarie Njoroge, Judiciary Moves to Cut Case Backlog Through Arbitrators, Bus. Daily (July 28, 2014, 7:48
PM), http://www.businessdailyafrica.com/Judiciary-moves-to-cut-case-backlog/-/539546/2400826/-/av3arqz/-/in-
dex. html;. Arbitration Center in Nairobi to Reduce Case Backlog, Standard Rep. (Sept. 30, 2014), http:// www.
standardmedia.co.ke/article/2000136635/arbitration-centre-in-nairobi-to-reduce-case-backlog? articleID= 200013-
6635&story _title=arbitration-centre-in-nairobi-to-reduce-case-backlog&pageNo=1.

Felix O. Okpe, Endangered Elements of ICSID Arbitral Practice: Investment Treaty Arbitration, Foreign Direct
Investment, and the Promise of Economic Development and Host States, 13 Rich. J. Global L. & Bus. 217,249 (2014).
Most multilateral lenders, such as the World Bank, the Organisation for Economic Co-operation and Development
(OECD), and the Asian Development Bank require arbitration while implementing contracts. Position Paper on
Arbitration in Thailand, Am. Chamber Com. Thail.,, Oct. 2009, http://www.amchamthailand.com/ acct/asp/
default. asp (follow “Position Papers” hyperlink under “Resources and Archive” tab).

See Christian Buhring-Uhle, Lars Kirchhoff & Gabriele Scherer, Arbitration and Mediation in International
Business 57-60 (2d ed. 2006).

Most of the literature focuses on mediation and its variants. See Scott Brown, et al., Alternative Dispute Resolution
Practitioner’s Guide (Ctr. for Democracy and Governance, USAID 1998), http://www.usaid.gov/ sites/ de-
fault/files/documents/1868/200sbe.pdf (last visited Sept. 13, 2015); Emily Stewart Haynes, Mediation as an Alternative
to Emerging Post-Socialist Legal Institutions in Central and Eastern Europe, 15 Ohio St. J. Disp. Resol. 257 (1999);
Nancy Erbe, The Global Popularity and Promise of Facilitative ADR, 18 Temp. Int’l & Comp. L.J. 343 (2004); Steven
Austermiller, Mediation in Bosnia and Herzegovina: A Second Application, 9 Yale Hum. Rts. & Dev. L.J. 132 (2006);
Cynthia Alkon, The Cookie Cutter Syndrome: Legal Reform Assistance Under Post-Communist Democratization
Programs, 2002 J. Disp. Resol. 327 (2002); Minh Day, Alternative Dispute Resolution and Customary Law: Resolving
Property Disputes in Post-Conflict Nations, A Case Study of Rwanda, 16 Geo. Immigr. L.J. 235 (2001); William Davis
& Helga Turku, Access to Justice and Alternative Dispute Resolution, 2011 J. Disp. Resol. 47 (2011); Amy J. Cohen,
Debating the Globalization of U.S. Mediation: Politics, Power, and Practice in Nepal, 11 Harv. Negot. L. Rev. 295
(2006); Eduardo R. C. Capulong, Mediation and the Neocolonial Legal Order: Access to Justice and Self-Determination
in the Philippines, 27 Ohio St. J. on Disp. Resol. 641 (2012); Nancy D. Erbe, Appreciating Mediation’s Global Role in
Promoting Good Governance, 11 Harv. Negot. L. Rev. 355 (2006).

There are a small number of articles on implementing arbitration in the developing world. See Arnoldo Wald,
Patrick Schellenberg & Keith S. Rosenn, Some Controversial Aspects of the New Brazilian Arbitration Law, 31 U.
Miami Inter-Am. L. Rev. 223 (2000), Julio C. Barbosa, Arbitration Law in Brazil: An Inevitable Reality, 9 Sw. J.
L. & Trade Am. 131 (2002); Hoda Atia, Egypt’s New Commercial Arbitration Framework: Problems and Pros-
pects for the Future of Foreign Investment, 5 Int’l. Trade & Bus. L. Ann. 1 (2000); Abudllah Khaled Al-Sofani,
Theoretic Study in Light of the Jordanian Arbitration Law: The Problem of Arbitration Clauses, 32 Bus. L. Rev.
253 (2011); Rafael T. Boza, Caveat Arbiter: The U.S.-Peru Trade Promotion Agreement, Peruvian Arbitration
Law, and the Extension of the Arbitration Agreement to Non-Signatories - Has Peru Gone Too Far, 17 Currents:
Int’l Trade L.J. 65 (2009); Tracy S. Work, India Satisfies its Jones for Arbitration: New Arbitration Law in India,
10 Transnat’l Law. 217 (1997). There is a plethora of literature on international arbitration award enforcement
under the New York Convention (Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(1958), 330 U.N.T.S. 38; 21 U.S.T. 2517; 7 L.LL.M. 1046 (1968), http://www.uncitral.org/ uncitral/en/ uncitral
texts/arbitration/NY Convention.html (last visited Feb. 23, 2015)) and many articles on investor treaty disputes
involving the developing world, but they are largely outside the scope of this article.

Carrie Menkel-Meadow, Correspondences and Contradictions in International and Domestic Conflict Resolution:
Lessons from General and Varied Contexts, 2003 J. Disp. Resol. 319, 341 (2003).

"' See infra note105.
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arbitration. The article proffers a comprehensive set of recommendations to address these shortcomings.
The article concludes in Section Six that it is not too late for arbitration to have a positive impact in
Georgia. It can serve the needs of both businesses and consumers, as long as the political will exists to un-
dertake reforms. Although these conclusions are country-specific, Georgia’s experience and this analysis
will hopefully provide some lessons for other developing countries.

I1. Background and Historical Context

Georgia is a small country, roughly the size of South Carolina. It is located at important historical
crossroads between Europe, Asia, and the Middle East. It is one of several countries located in the region
known as the Caucasus. It lies on the eastern edge of the Black Sea, separating Russia from the Middle
East. Georgia has nearly 5,000,000 people.'? Its larger neighbors—Turkey and Iran/Persia to the south and
Russia to the north—have long shaped its culture and history.

Periods of unity and break up have marked Georgian history."” In the tenth century, King Bagrat III
united several principalities, and created the modern Georgian state, conquering territory and bringing
wealth and power.'* This lasted for a few hundred years before a Mongol invasion destroyed the empire."
At the beginning of the nineteenth century, the Russia annexed most Georgian lands.'® After the February
1917 Russian Revolution, Georgia experienced a brief period of independence'” until Soviet troops invaded
and occupied the country in 1921.'® For the next 70 years, Georgia remained a part of the Soviet Union and
produced two important Soviet leaders, Joseph Stalin (ruled from 1924 to 1953) and Eduard Shevardnadze
(1980s Soviet Foreign Minister, who promoted liberal policies under glasnost and perestroika)."

In 1991, when the Soviet Union began to collapse, Georgia declared independence, leading to a pe-
riod of instability. Opposition forces deposed the first president, Zviad Gamsakhurdia, in early 1992.%° Af-
ter constitutional changes, Edward Shevardnadze was elected President. In 2003, he was overthrown in
what came to be known as the Rose Revolution. The following elections brought Mikheil Saakashvili and
his reform-oriented United National Movement (UNM) to power. After winning re-election in 2008,
Saakashvili and the UNM lost the 2012 elections to the Georgia Dream coalition, which was headed by
billionaire Bidzina Ivanishvili. This was the country’s first peaceful transfer of power.

Throughout the post-Soviet period, Georgia suffered from instability related to the breakaway regions of
Abkhazia and South Ossetia. The upheaval resulted in several wars,”' including most recently the August 2008
war between Russia and Georgia, which resulted in the de facto loss of these regions.”? Both regions declared
independence® and currently operate as semi-autonomous states, controlled by Russia.**

Central Intelligence Agency, World Factbook: Georgia, 2014, https://www.cia.gov/library/publications/the-world-

factbook/geos/gg.html (last modified Sept. 24, 2015) [hereinafter World Factbook].

See generally Donald Rayfield, Edge of Empires: A History of Georgia (2012).

Y Id at74.

Rayfield, supra note 13, at 118-31.

' Giorgi Intskirveli, The Constitution of Independent Georgia, 22 Rev. Cent. & E. Eur. L. 1, 1 (1996).

""" Ferdinand Feldbrugge, The Law of the Republic of Georgia, 18 Rev. Cent. & E. Eur. L. 367, 368-69 (1992)

[hereinafter Feldbrugge, Law].

The Georgian Constitution was formally ratified only three days before the Red Army occupied Tbilisi. Ferdinand

Feldbrugge, The New Constitution of Georgia, 22 Rev. Cent. & E. Eur. L. 9, 9-10 (1996).

Russian terms for openness and restructuring, respectively.

Feldbrugge, Law, supra note 17, at 371.

2 In South Ossetia, there were three wars, in 1991-1992, 2004 and 2008. Charles King, The Five-Day War, 87
Foreign Aff. 4 (Nov.-Dec., 2008) http://www.foreignaffairs.com/articles/64602/charles-king/the-five-day-war. In
Abkhazia, wars were fought in 1992-1993 and in 2008. See generally David Aphrasidze & David Siroky, Frozen
Transitions and Unfrozen Conflicts, Or What Went Wrong in Georgia?, 5 Yale J. Int’l Aff. 121 (2010).

2 Abkhazia Profile, BBC NEWS, http://www.bbc.com/news/world-europe-18175030 (last modified June 3, 2014); South

Ossetia Profile, BBC NEWS, http://www.bbc.com/news/world-europe-18269210 (last modified Oct. 17, 2013).

Id.; Milena Sterio, On the Right to External Self-Determination: “Selfistans,” Secession, and the Great Powers’

Rule, 19 Minn. J. Int’1 L. 137, 167 (2010); Christopher J. Borgen, The Language of Law and the Practice of Po-

litics: Great Powers and the Rhetoric of Self-Determination in the Cases of Kosovo and South Ossetia, 10 Chi. J.

Int’l L. 1, 5-6 (2009-10); Ronald Thomas, The Distinct Cases of Kosovo and South Ossetia: Deciding the Question
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Despite this instability, Georgia made impressive progress. In the 1990s, Georgia suffered from pa-
ramilitaries, corruption, deficits and power shortages. By the Rose Revolution in 2003, even President She-
vardnadze admitted that Georgia had become a failed state.”> The economy had shrunk 67% from its 1989 level
and industry was operating at 20% of capacity.”® Despite high levels of education, Georgia’s national income per
capita had sunk below Swaziland’s.”” However, the Rose Revolution ushered in a period economic recovery and
stability that has continued to the present day. President Saakashvili®® and the UNM were able to dramatically
reduce corruption and crime.”’ They streamlined government services by creating Public Service Halls in each
community to address citizens” needs.® They simplified the tax regime,”' and implemented free-market re-
forms®* that helped achieve almost 7% average annual GDP growth over the following decade.”® By 2013,
Georgia ranked 8™ in the World Bank’s Doing Business rankings.34 Roughly one billion dollars in U.S. foreign
aid assisted in this recovery.35 In 2014, Georgia completed ratification of its Association Agreement with the

EU, effectively consolidating its democratic market orientation.*®

of Independence on the Merits and International Law, 32 Fordham Int’l L.J. 1990, 2023 (2008-09). South

Ossetian and Abkhazian independence are recognized by only four countries: Russia, Venezuela, Nicaragua, and

Nauru. Nauru’s recognition likely involved a quid pro quo. See Ellen Barry, Abkhazia is Recognized — by Nauru,

N.Y. Times (Dec. 15, 2009) http://www.nytimes.com/2009/12/16/world/ europe/16georgia.html? r=0.

See Abkhazia Profile, supra note 22; South Ossetia Profile, supra note 22.

Rayfield, supra note 13, at 391.

Professor Stephen Jones of Mount Holyoke College provided this statement to the U.S. Congress: Between 1997

and 2000, expenditure on defense decreased from $51.9 million to $13.6 million; education from $35.6 million to

$13.9 million . . . The state’s inability to fund its social insurance and employment funds; maintain its army,

education and transport; or stimulate agriculture and industry has led the majority of the population to view the

state as irrelevant, unrepresentative and corrupt. The Republic of Georgia: Democracy, Human Rights and

Security: Hearings before the U.S. on Security and Cooperation in Europe 107th Cong. 2 (2002) (Statement of

Stephen Jones, Mount Holyoke College).

7 Charles King, 4 Rose Among Thorns, 83 Foreign Aff. 13, 16 (2004) [hereinafter King, Rose].

* Educated at Columbia Law School in New York.

¥ According to the U.S. State Department, overall crime steadily decreased due to the professionalization of the
police force and the general rise in living standards. Georgia 2014 Crime and Safety Report, U.S. Dep’t of State,
Bureau Diplomatic Sec., Overseas Security Advisory Council (OSAC), https://www.osac. gov/pages/ Con-
tentReportDetails.aspx?cid=15207 (last modified Feb. 24, 2014). In Transparency International’s Corruption
Perceptions Index, Georgia ranked five spots from the bottom, tied with Angola and Cameroon in 2003. Eleven
years later, Georgia had risen to fiftieth place out of 174 countries, ahead of seven EU members. Transparency
International, Corruption Perceptions Index 2014, http://www.transparency.org/cpi2014/results.

" Public Service Hall, http://psh.gov.ge/?lang_id=ENG (last visited Feb. 23, 2015).

' Stephen P. Smith, When More is Not Necessarily Better: A Corporate Governance Tale of Two Countries, 10

Dartmouth L.J. 64, 83-84 (2012).

As part of its dramatic institutional reforms, the government eliminated eighty-four percent of all licensing
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Econ. and Bus. Aff., Dept. State Report, 1, 3 (2014) http://www.state.gov/documents/organization/229020.pdf

(last modified June 2014) [hereinafter State Report].

% Data: GDP Growth (annual %), Table: Georgia, The World Bank http://data.worldbank.org/ indicator/ NY.GDP.

MKTP.KD.ZG/countries/GE?page=1&display=default (last modified 2015). With the exception of 2009 (in the
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World Bank Group, Doing Business: Economy Rankings 2014, The World Bank http://www.doingbusiness.org/

rankings (last modified 2015). Georgia was ranked 100" in 2006 and rose to eighth by 2013. The U.S. State

Department reported, “Georgia has made sweeping economic reforms since the Rose Revolution, moving from a

near-failed state in 2003 to a relatively well-functioning market economy in 2014.” State Report, supra note 32, at 1.

Georgia: Accomplishments and Lessons Learned from Implementation of the U.S. $1 Billion Aid Package to

Georgia Six Years After the Georgia-Russia Conflict, U.S. Embassy Tbilisi, Georgia (Unclassified Cable, August

5, 2014)(on file with author). According to Charles King, the United States also provided one billion dollars in

democracy and development aid to Georgia from 1991 to 2004, constituting “by far Washington’s largest per

capita investment in any Soviet successor state.” King, Rose, supra note 27, at 14.

See Geor. Int’l. Chamber of Commerce, Deep and Comprehensive Free Trade Agreement: Threat or Oppo-
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nload/ICCOMMERCE%20edition%202.pdf [hereinafter ICCOMMERCE] (noting that Association Agreement

24
25
26

32

34

35

36

41



Georgia has now reached an important historical milestone. It has made the philosophical decision to
become part of a community of trading nations centered on the EU. It now must prepare for the con-
sequences. The resulting increased commercial activity, trade and investment®’ will require improved dis-
pute resolution structures. Despite recent progress, the judiciary still has room for improvement.*® A survey
of Georgian business leaders revealed that “ignorance of commercial law” and “slowness of legal pro-
cedures” are serious problems.” As a result, only 26% of businesses are willing to take a dispute to court.*’
The general public also has low levels of trust in the courts.*' If individuals and businesses cannot use the
courts to enforce their rights, economic and social activity will suffer.** Given these concerns, arbitration
may be a useful remedy. This paper will analyze the historical record, the current status and the future of
arbitration in Georgia.

I11. Arbitration History
A. Russian/Communist Arbitration

Arbitration is an old concept in Georgia and has been present in various forms for centuries. Tradi-
tionally, local community leaders arbitrated many disputes relating to land or family matters.”® When the
Russian empire incorporated Georgia, arbitration was available under existing imperial laws, where the fora
were known as Treteiskii Courts (Russian for tertiary or third-party courts).**

After the Russian revolution, the short-lived Georgian Republic created a Wages Council that was,
inter alia, empowered to arbitrate wage disputes.” Around the time that the U.S.S.R. absorbed Georgia, the
Soviets introduced two arbitration initiatives.

establishes conditions for bilateral free trade agreement with EU). In response to the agreement, Russia cancelled
its own free trade agreement with Georgia. Russia Plans to Suspend its Free Trade Agreement with Georgia,
ITAR-TASS News Agency (July 30, 2014), http://tass.ru/en/economy/742973?utm_medium=rss20.
The new free trade pact with the EU will lead to large increases in trade. ICCOMMERCE, supra note 35, at 19.
From the U.S. strategic perspective, important oil and gas pipelines linking the Caspian fields to Europe (and by-
passing Russia and Ukraine) run through Georgia, and include significant U.S. private sector investment. The
Republic of Georgia: Democracy, Human Rights and Security: Hearings before the U.S. on Security and Coope-
ration in Europe 107th Cong. 2 (2002) (Statement of Christopher H. Smith, Co-Chairman, Comm’n on Security
and Cooperation in Europe).
The U.S. State Department made this assessment on the judiciary in 2014: It is recommended that contracts
between private parties include a provision for international arbitration of disputes because of ongoing judicial
reforms in the Georgian court system. Litigation can take excessively long periods of time. Disputes over property
rights have at times undermined confidence in the impartiality of the Georgian judicial system and rule of law, and
by extension, Georgia’s investment climate. State Report, supra note 32, at 6.
Caucasus Research Resource Centers (CRRC), Attitudes to the Judiciary in Georgia: Assessment of General
Public, Legal Professionals and Business Leaders, 29 (May 2014), http://www.crrc.ge/uploads/files/research
projects/JILEP_CRRC _
o Final Report 30July2014.pdf (last visited Feb. 23, 2015)[hereinafter CRRC Georgia].

1d.
*'' The public trusts the courts less than any other governmental institution. /d. at 4-5, 36.
* One study of transition democracies found that the courts’ ability to protect property rights is more important for
investment than modern laws. Katherina Pistor, et al., Law and Finance in Transition Economies, 8 Econ.
Transition 325, 326 (2000) http://papers.ssrn.com/sol3/papers.cfm?abstract id=214648 (last visited Feb. 23,
2015). Under these circumstances, businesses may revert to the use private order mechanisms. Cf. John Mc-
Millian & Christopher Woodruff, Private Order Under Dysfunctional Public Order, 98 Mich. L. Rev. 2421 (2000)
(reviewing firms’ substitution of social networks and informal gossip in place of formal legal system in post-
communist countries).
Sofia Avilova, Attaining Democracy in Georgia: Using Mediation to Rescue Georgia’s Democratic Transfor-
mation, 17 Mich. St. U. Coll. L. J. Int’l L. 465, 478 (2008-2009).
For instance, Section 15, Article 5 of the Sobornoe Ulozhenie of 1649 (the general codification of Russian laws by the
Land Assembly) provided parties the right to have their disputes decided by private Treteiskii Courts. Ikko Yoshida,
History of International Commercial Arbitration and its Related System in Russia, 25 Arb. Int’l1 365, 368 (2009).
* Lawon Wages Council, International Labour Office, art. 50, 1920 Leg. Ser. 1, at 6 (1920).
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The first was the Arbitrazh Courts.* Starting in 1928, all domestic economic activity was to take
place in state enterprises and any resulting disputes would be resolved under this new Arbitrazh system.*’
Moreover, the Soviet Union charged the Arbitrazh with regulatory authority as well as dispute resolution.*®
Because of their state-sponsored nature and jurisdiction, they were not arbitration fora at all, but more like
commercial courts.

These courts developed a mixed reputation. The system was designed to serve the state first, not the
disputants. Notably, many began to describe the Soviet system as one of “telephone justice”,* referring to a
judge basing decision-making on grounds external to her assessment of law and facts.”® As Solzhenitsyn
wrote in the Gulag Archipelago, “[I]n his mind’s eye the judge can always see the shiny black visage of
truth — the telephone in his chambers. This oracle will never fail you, as long as you do what it salys”.51
While this characterization may appear facile, telephone justice was present throughout the U.S.S.R. By the
1980s, Izvestia, the official newspaper, openly reported telephone justice as a widespread problem.*

For international trade disputes, the Soviets created the Foreign Trade Arbitration Commission
(FTAC) in 1932. The FTAC had exclusive jurisdiction over international disputes.’ Its rules had some
arbitration-like characteristics, such as party appointment of arbitrators, no appeals, foreign counsel, and
wide discretion for arbitrator decision-making.”® Yet, it functioned under the control of the party system.’®
All arbitrators on the FTAC list were trusted Soviet citizens employed as civil servants by the communist
state.”” There was no affirmative duty for prospective arbitrators to disclose circumstances that might call
their partiality or independence into question.”® Proceedings were in Russian and the forum site was
Moscow.” For this and other structural reasons, there were obvious doubts as to the system’s impartiality.60

% Yoshida, supra note 44, at 377-78.

7 Alexander S. Komarov, Arbitration in Russia, Features of the International Commercial Arbitration Court at the

Chamber of Commerce and Industry of the Russian Federation, International Commercial Arbitration: Different

Forms and their Features 299 (Giuditta Cordero-Moss ed., 2013).

Id. at 300. The state Arbitrazh was charged with regulating all economic enterprises and had a right to initiate

proceedings itself. Katharina Pistor, Supply and Demand for Contract Enforcement in Russia: Courts, Arbitration,

and Private Enforcement, 22 Rev. Cent. & E. Eur. L. 55, 68 (1996). The state Arbitrazh even had quasi-legislative

powers, such as mandating specific contract terms for institutions. Id. at 69.

Telephone justice’ was the defining feature of the Soviet era.” Louise 1. Shelley, Corruption in the Post-Yeltsin

Era, 9 E. Eur. Const. Rev. 70, 72 (2000). There are also pre-Soviet examples of governmental influence on judi-

cial decision making. See, e.g., Jeffrey Kahn, The Search for the Rule of Law in Russia, 37 Geo. J. Int’l L. 353,

379 (2005-2006) (describing Ministry of Justice pressure on judge presiding in celebrated nineteenth century

Russian trial of Vera Zasulich).

" Randall T. Shepand, Telephone Justice, Pandering, and Judges Who Speak Out of School, 29 Fordham Urb. L.J.
811, 812 (2001-2002).

' Alexander Solzhenitsyn, Gulag Archipelago, Vol. I , 521 (Harper & Row ed., 1974).

2 See, e.g., Measures to Strengthen Legality, 25 Soviet Stat. & Dec. 54 (Summer 1989)(citing Izvestiia, May 22,
1987, at 3 (“telephone justice” acknowledged as one of many shortcomings in Soviet judiciary)).

3 Yoshida, supra note 44, at 381-83.

* Id. at 383.

* Id. at 384, 388-89.

0 See Sandford B. King-Smith, Communist Foreign Trade Arbitration, 10 Harv. Int’l L. J. 34, 40 (1969) (arguing

FTAC was a de facto national court for foreign cases).

Yoshida, supra note 44, at 383. While there was no exception to this, the requirement was curiously never

formalized into a rule. Kaj Hober, Arbitration in Moscow, 3 Arb. Int’1 119, 158 (1987). The FTAC President once

explained, “foreigners may be included . . . but this would be pointless because [FTAC] performs its functions
quite well with the situation as it now is.” Jonathon H. Hines, Dispute Resolution and Choice of Law in United

States — Soviet Trade, 15 Brook. J. Int’l L. 591, 633-34 (1989).

Pat K. Chew, A4 Procedural and Substantive Analysis of the Fairness of Chinese and Soviet Foreign Trade Arbit-

rations, 21 Tex. Int’l L.J. 291, 304 n.73 (1985-1986).

* Id. at 309.

% See, e.g., King-Smith supra note 56, at 40; see also Hober, supra note 57, at 154 (noting many western businesses’
concerns and commentators’ criticisms); Samuel Pisar, Soviet Conflict of Laws in International Commercial
Transactions, 70 Harv. L. Rev. 593, 635 (1957)(FTAC rules may have a bias in favor of Soviet substantive law
and choice of law rules).
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In Amtorg Trading Corp. v. Camden Fiber Mills, Inc.,""

a New York State Court held an arbitration agre-
ement with a Soviet firm void due to partiality concerns.”” One study analyzed published FTAC cases and
concluded that there was statistically significant evidence of partiality in decision-making.*®

The Soviet Union was one of the first states to accede to the New York Convention.* It was also an early
party to the European Convention on International Commercial Arbitration (the 1961 Geneva Convention).
However, the Soviets did not pass domestic implementing legislation until 1988. As a result, there is no

documented case where the Soviet Union enforced a foreign arbitral award-neither before nor after 1988.%°

B. Private Arbitration

The legacy of telephone justice and partiality has cast a long shadow over post-Soviet countries,
including Georgia. The U.S. State Department reported to Congress in 1993 that telephone justice conti-
nued to exist in the Georgian judiciary.*®

In 1997, Georgia abolished its local Arbitrazh Courts”’ and passed its first modern arbitration law, the
Law on Private Arbitration (LOPA).(’8 LOPA authorized the creation of commercial entities®” that would provide
dispute resolution services.”” LOPA provided for confidentiality but only among members of the arbitral
tribunal, not parties or witnesses.” In the interests of efficiency, LOPA attempted to mandate short decision
periods, but the rules were so draconian that the opposite could result. The tribunal had to render an award within
30 days of commencement of proceedings or else resign, leaving the parties to start over.’

The most controversial aspects of the law related to recognition and enforcement. An arbitral award
could be directly enforceable without court supervision or review.> There was provision made for limited
court involvement if a party wished to change the award, but the rules were not clear.”* Courts could also
suspend awards if they found that enforcement would cause irreparable harm to a party, regardless of the
merits.”” LOPA also suffered from significant omissions. It had no safeguards against conflicts of interest.

' Amtorg Trading Corp. v. Camden Fiber Mills, Inc., 197 Misc. 398, 94 N.Y.S.2d 651 (Sup. Ct 1950).

52 Id. at 653. The decision was reversed on appeal because the parties accepted the conditions when contracting. The New
York Court of Appeals added that its decision “does not preclude Camden from taking appropriate action should the
arbitration in fact deprive it of its fundamental right to a fair and impartial determination.” /n re Arbitration Between
Amtorg Trading Corp. and Camden Fiber Mills, Inc., 304 N.Y. 519, 521, 109 N.E.2d 606, 607 (1952).

Chew, supra note 58, at 323-30.

New York Convention, supra note 9.

Komarov supra note 47, at 301.

% u.s. Dep’t. of State, Bureau of Democracy, HR, and Lab., Georgia Human Rights Practices, 1993 876, 880
(1994).

See Salome Japaridze, Interrelations Between the Annulment of the Arbitral Award and the Refusal of Recognition
and Enforcement of the Arbitral Award, 2013 Alt. Disp. Resol. Y.B. Tbilisi St. U., 229, 230.

% Law On Private Arbitration [LOPA], Official Gazette of the Parliament of Georgia [OGPG], No. 17-18, May 5,
1997 (Georgia)[hereinafter LOPA].

Registered under the Entrepreneurship Law. Law on Entrepreneurship [LE], Official Gazette of the Parliament of
Georgia [OGPG], No. 21-22, Oct. 28, 1994(Georgia)[ hereinafter LE].

" LOPA supra note 69, art. 7.

" Id art. 27.

7 Id. art. 31.

7 Id art. 42; see also Sophie Tkemaladze, A New Law—A New Chance for Arbitration in Georgia, in International
Scientific Conference: The Quality of Legal Acts and its Importance in Contemporary Legal Space (U. of Latvia
Press 2012) 665, 665-66 (describing enforcement practice under LOPA)[hereinafter Tkemaladze, New Law].

For instance, changing the award was allowed if the award violated the arbitration agreement or Georgian law.
LOPA supra note 69, art. 43. Yet, the scope of these violations remained undefined. Tkemaladze, New Law, supra
note 73, at 666.

Id. art. 44. Courts had wide discretion to determine this harm, which contributed to inconsistent practices and
uncertain enforcement rights.
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It had virtually no provisions for interim measures.”® And finally, it had no provision for international
recognition and enforcement of foreign arbitral awards.

As a result of these deficiencies, the implementation of LOPA was disastrous. Providers engaged in
arbitrations even after a different provider had rendered an award to the same parties in the same dispute.”’
Another disturbing trend was the use of arbitration to purloin the property of third parties.” The scheme worked
as follows: two parties would fabricate a dispute over the ownership of property that was actually owned by a
third person. The parties would engage an arbitration provider to resolve the contrived dispute. The provider
would issue an order awarding the prevailing party the property and the Enforcement Bureau would execute that
order, as legally mandated. The third party would then lose the property, without notice.” The Georgian courts
would, on occasion, have the opportunity to review a domestic arbitration award, but even this was a fraught
process. Many criticized the procedures as too cumbersome and time consuming.*® The courts also struggled
because the parameters of their power to change an award were unclear.”'

LOPA also lacked provisions for the enforcement of foreign arbitral awards. This led to confusion
and inconsistency when a party attempted to enforce a foreign arbitral award in Georgia. Georgia had
ratified the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards in 1994
(New York Convention). But the courts tended to ignore it, relying instead upon the Minsk Convention®* or
the Georgian Law on Private International Law (PIL)* as authority for recognition and enforcement ru-
les.™ This was problematic because both the Minsk Convention and the PIL only regulated recognition and
enforcement of foreign court judgments, not arbitral awards.*

Although LOPA has been criticized,* it should be viewed in a wider context. It was passed during a
prolific period of law-making that aimed to replace the inherited Soviet laws, and there was not much time
for reflection.®” As well, Georgian professionals were Soviet-trained and had no experience with private
property®® or private dispute resolution.”’ There was also a dearth of Georgian-language materials on
arbitration and most professionals only had access to Russian resources.”” Much of the corruption can also

76
77

Interim measures are urgent measures, similar to preliminary injunctive relief in the United States.

Giorgi Tsertsvadze, Commentary, Brief' Commentary to the Georgian Arbitration Law 2009, 18 (Universal ed.,
2011) [hereinafter Tsertsvadze, Commentary]. Unfortunately, this “double arbitration” was not rare during the
LOPA period. /d.

" Id at 30.
® I
8 Id at18.

1 Tkemaladze, New Law, supra note 73, at 666. Courts often interpreted this power to change as including the po-

wer to set aside an award. Tsertsvadze, Commentary, supra note 77, at 17.

The Minsk Convention of 1993 is an international agreement to regulate the recognition and enforcement of civil court

judgments among member countries of the Commonwealth of Independent States (CIS). Minsk Convention on Legal

Assistance and Legal Relations in Civil, Family and Criminal Matters, Unified Register of Legal Acts and Other

Documents of the Commonwealth of Independent States, Jan. 33, 1993 [hereinafter Minsk Convention]. Georgia was a

member of the CIS until August 18, 2009. Georgia’s Withdrawal from CIS, Ministry of Foreign Affairs of Georgia,

http://georgiamfa.blogspot.com/2008/08/georgias-withdrawal-from-cis.html (last visited Feb. 23, 2015).

% Law on Private International Law [PIL], Official Gazette of the Parliament of Georgia [OGPG], No. 19-20, April

29, 1998 (Georgia)[hereinafter PIL].

See George Tsertsvadze, Recognition and Enforcement of Foreign Arbitral Awards in Georgia, at 2-5 (Oct. 2009)

. (unpublished Ph.D. thesis, Max-Planck-Institut flir ausléndisches und internationales Privatrecht) (on file with author).
Id.

8 See, e.g., Japaridze, supra note 67, at 231.

7 Laws on entrepreneurs, monopoly and competition, consumer protection, the judiciary, and a comprehensive Civil

Code and Commercial Code were all passed during this period.

In 1998, one U.S. expert recommended for the judiciary a comprehensive training program on market economics,

competition and commercial law jurisprudence. William E. Kovacic & Ben Slay, Perilous Beginnings: The Esta-

blishment of Antimonopoly and Consumer Protection Programs in the Republic of Georgia, 43 Antitrust Bull. 15,

36 (1998).

Tsertsvadze, Commentary, supra note 77, at 15.

% Id at16.
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be traced to the Soviet experience. Most professionals came of age under the Soviet system where tele-
phone justice was commonplace and few countervailing norms or examples existed.

The lack of any lawyer licensing regime or regulatory controls also contributed to the problems. In
the 1990s, almost anyone could act as a lawyer in court.”’ There was no body to control for qualifications,
licensing or discipline.”” A formal Georgian Bar Association was not established until 2005, eight years
after LOPA’s passage.”” Moreover, there were no models of appropriate behavior, such as lawyer or ar-
bitrator codes of ethics.

In addition to its formal shortcomings, LOPA also made it easy for lawyers to establish arbitration
centers, and required that they be profit-making enterprises.”* The centers competed for institutional clients
that could insert mandatory arbitration clauses into their consumer contracts.”” This created an environment
that was rife with conflicts. Arbitration providers had an incentive to keep their clients happy by conducting
proceedings in a manner consistent with their clients’ interests. While not all lawyers or arbitration centers
were unethical or incompetent, the arbitral environment was a toxic mix of opportunism, lack of education,
absent ethical norms, and laissez faire oversight.

C. Criminal Arbitration

LOPA also had competition from unlikely quarters: the Georgian criminal underworld. In Georgia’s
criminal arbitration system, an extensive network of neighborhood underworld members engaged in dispute
resolution.”® These Thieves-in-Law (TIL) and their subordinates’’ were respected members of Georgian
society and were often called upon to help resolve neighborhood, family, and business disputes.”® Their
dispute resolution services were more efficient and carried the threat of more effective enforcement
measures than those of the courts or arbitration institutions.”’

A July 2014 decision by the European Court of Human Rights analyzed Georgia’s criminal arbitration
history in connection with a challenge to sections of Georgia’s Criminal Code that outlawed the settlement of
disputes using the authority of a TIL.'” The applicant had been convicted of engaging in an illegal dispute
resolution mechanism by settling a few neighborhood disputes.'® As picayune as these matters may have been,
they constituted criminal activity because they were evidence of the defendant’s membership in a criminal
network, and accordingly, he was sentenced to seven years in prison.'”> Upon appeal, ECHR Court upheld the
conviction and found that Georgia’s laws prohibiting criminal dispute resolution were not in violation of the

Convention for the Protection of Human Rights and Fundamental Freedoms.'”

' See Christopher P.M. Waters, Who Should Regulate the Baku-Tbilisi-Ceyhan Pipeline, 16 Geo. Int’l Envt’l. L.
Rev. 403, 413 (2004) (citing Christopher P.M. Waters, Counsel In the Caucasus: Professionalization and Law in
Georgia (2004)).

2 Id

% See Christopher Waters, Market Control and Lawyers in the Former Soviet Union, 8 J. L. Soc’y 1, 7 (2007).

* LOPA, supra note 69, art. 7.

% Tkemaladze, New Law, supra note 73, at 665.

% See generally Gavin Slade, Reorganizing Crime: Mafia and Anti-Mafia in Post-Soviet Georgia, (2013)(providing

detailed history of the TIL in Georgia). In some cases, they became powerful enough to nominate judges. Avilova,

supra note 43, at 478 n. 90.

Subordinates were referred to as avtoritet. Avilova, supra note 42,1d. at 478.

% See, e.g., Case of Ashlarba v. Georgia, No. 45554/08, § 4, Eur. Ct. H.R. at 7 (2014).

% They sometimes charged a high fee for their services. Avilova, supra note 43, at 478.

19 4shlarba, supra note 98.

V14 at 3.

‘2 Id. at2.

' Jd. at 10-13. The Court also concluded that Georgia’s criminal arbitration was a legacy of the Soviet system. /d. at
6-7. The TILs’ practices likely affected the way clients expected lawyers to resolve legal disputes and probably
impacted the evolution of Georgian arbitration.
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IV. Georgia’s New Arbitration Law

In 2010, Georgia’s new arbitration law, the Law of Georgia on Arbitration (LoA) went into effect.'®
The Georgian LoA largely follows the UNCITRAL Model Law on International Commercial Arbitration'?”’
(Model Law). As a result, Georgia’s arbitration rules are, but for some interesting departures, now harmo-
nized with almost 70 nations, including important trading partners such as Turkey, Ukraine, Armenia,
Azerbaijan, Russia and Germany.'*

The LoA provides the courts with a more useful and constructive role in the arbitration regime. For
the first time, Georgian courts now have jurisdiction over enforcement. However, the new law limits court
intervention in arbitration proceedings to those instances specifically prescribed in the Model Law.'"” LoA
Article 9 states that a court must terminate proceedings and refer the parties to arbitration if the case inclu-
des an arbitration agreement and a party makes a timely request.'” Judicial non-interference is an impor-
tant arbitration principle that promotes efficiency'” and the LoA strikes a reasonable balance between
those goals and the need to prevent the kind of injustice that occurred under LOPA. The following sub-
sections review the most important parts of the new law.

A. Scope

Under the LoA, not every matter may be arbitrated. The LoA limits arbitral tribunals to hearing “property
disputes of a private character which are based on an equal treatment of the parties and that parties [sic] are able
1% The Georgian Civil Code defines property as “every thing [sic], as well as any
intangible property benefit, which may be possessed, used and disposed of by natural and legal persons.”'!" The
property requirement probably constitutes a more expansive scope than the Model Law’s requirement of
disputes arising from a commercial relationship.''> Although the Model Law drafters mandated a wide

to settle between themselves.

"% Law of Georgia on Arbitration [LoA], No. 13, July 2, 2009, Official Gazette of the Parliament of Georgia, [here-
inafter LoA]. According to Article 48, the law entered into effect on January 1, 2010.

U.N. Comm’n on Int’l Trade L., UNCITRAL Model Law on International Commercial Arbitration with Amen-
dments as Adopted in 2006, U.N. Doc. A/40/17 (2006) [hereinafter Model Law]. All UNCITRAL documents re-
lating to the Model Law are available at http://www.uncitral.org/uncitral/en/index.html.. According to UNCIT-
RAL: the Model Law is designed to assist States in reforming and modernizing their laws on arbitral procedure so
as to take into account the particular features and needs of international commercial arbitration . . . It reflects
worldwide consensus on key aspects of international arbitration practice having been accepted by States of all
regions and the different legal or economic systems of the world. /d.

For the full list of countries adopting the Model Law, see UNCITRAL website, http://www.uncitral. org/ uncit-
ral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html (last modified 2015). The Explanatory Note
to the draft LoA states that it was prepared in order to better harmonize Georgia’s arbitration laws with Europe.
Explanatory Note to Draft of Law on Arbitration of Georgia, 1 (2009)(in Georgian, on file with author) [he-
reinafter LoA Explanatory Note].

The LoA states, “[i]n matters governed by this law, no court shall intervene in any matter except in cases ex-
pressly provided for in this law.” LoA, supra note 104, art. 6(2).

"% 1d_art. 9(1); Civ. Proc. Code of Georgia [CPC], Official Gazette of the Parliament of Georgia, No. 47-48, Dec. 31,
1997, arts. 186(1)(d), 272(f) (Georgia)[hereinafter Georgia Civ. Proc. C.]. Arbitration occurs unless the court finds
that the agreement is null and void. The dismissal requirement is not limited to Georgian arbitrations but rather to
arbitration proceedings anywhere. This article was revised in 2015 to harmonize the LoA with the Model Law.
Amendments to Law of Georgia on Arbitration, Official Gazette of the Parliament of Georgia, No. 3218, art. 1(3),
March 26, 2015 (Georgia) [hereinafter LoA Amendments]. See also Model Law, supra note 105, art. 8(1). In or-
der to refer a case to arbitration, the original LoA provision required the commencement of arbitral proceedings,
not the mere presence of a valid arbitration agreement. LoA, supra note 104, art. 9(1)-(2).

Gary Born, The Principle of Judicial Non-Interference in International Arbitral Proceedings, 30 U. Pa. J. Int’l L.
999, 999 (2008-2009).

LoA, supra note 104, art. 1(2).

""" Civil Code of Georgia [CC], Official Gazette of the Parliament of Georgia [OGPG], No. 31, July 24, 1997, art.
147 (Georgia)[hereinafter Georgia Civ. C.].

Model Law, supra note 105, art. 1.
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interpretation of the term commercial, 13 Certain matters might be considered disputes relating to property and
yet fall outside of the Model Law’s scope. One example would be claims for wages under an employment

114
contract.

There are no reported Georgian cases defining the boundaries of property for purposes of the LoA,
but it seems reasonable to conclude that it will be given an expansive interpretation.

A more significant restriction in the LoA’s scope is that the dispute must be of a private character.
This restriction is not found in the Model Law. Neither the LoA nor any reported cases clarify this re-
quirement. One case affirmed the arbitrability of a dispute centered on real estate redemption rights but pro-
vided no parameters of the private character requirement.'"” Important questions remain. Is a products lia-
bility claim a dispute of private character? Is an employee’s claim of unsafe working conditions a dispute
of private character?''® A reference to state agencies’ capacity to sign arbitration agreements under this

framework may limit the private character requirement.l 17

If disputes involving a state agency can be con-
sidered disputes of a private character, then a broad interpretation may be appropriate.

This indeterminate standard may also deter international arbitration in Georgia. Courts usually deci-
de arbitrability questions based upon their own national law, regardless of the parties’ agreement.118
Because the LoA provides an uncertain framework on arbitrability, foreign parties may be concerned that
their disputes will end up in Georgian courts. For these reasons, it would be useful to have judicial or
legislative clarification here.

B. Form of Arbitration Agreement

The LoA expands upon the succinct LOPA requirement that an arbitration agreement be in writing.
It largely follows the Model Law’s rules, with an interesting modification. Both the LoA and Model Law
allow for the operative writing to be in any form, including electronic.''” However, the LoA mandates that
if one of the parties is a natural person or an administrative agency, then the arbitration agreement must be
in writing. Here, the law requires a more restrictive definition of writing that must include a specific
instrument signed by the parties.'?® This restriction is for the protection of consumers and is a welcome
improvement.121

During the LOPA period, Georgian courts developed a rather strict interpretation of the writing
requirements. If the parties did not clearly agree in writing, following all formal requirements, the courts might
find the agreement invalid.'** The strict interpretation was a logical response to the perceived injustice
surrounding the arbitration regime. Under the LoA, the courts continued this restrictive practice.'> Part of the

"3 The term “should be given a wide interpretation so as to cover matters arising from all relationships of a

commercial nature, whether contractual or not.” /d. art. 1 n.2.

UNICITRAL’s Analytical Commentary states, in connection with the Article 1 scope of commercial, “[n]ot
covered are, for example, labour [sic] or employment disputes and ordinary consumer claims, despite their relation
to business.” U.N. Secretary-General, Analytical Commentary on Draft Text of a Model Law on International
Commercial Arbitration, 18, UN. Doc. A/CN. 9/264 (1985) [hereinafter Model Law, Analytical Commentary].

"5 Tbilisi Court of Appeal Case No. 2B/---11---2011 (full number and date not available).

"® Recall that employment disputes, while falling outside the scope of the Model Law, might fall inside the LoA’s
jurisdiction over property disputes. Model Law, Analytical Commentary, supra note 113.

LoA supra note 104, art. 8(8).

"8 See Bernard Hanotiau, What Law Governs the Issue of Arbitrability?, 12 Arb. Int’1 391 (1996).

"% Model Law, supra note 105, art. 7(4); LoA, supra note 104, art. 8(5). The LoA defines “electronic communica-
tion” in Article 2(1)(b). The arbitration agreement is considered in writing if its content is recorded in any form,
“irrespective of the form of the arbitration agreement or the contract.” Id. arts. §(4). Contract formation requi-
rements are subject to the Civil Code of Georgia. Georgia Civ. C., supra note 111, arts. 319 — 48.

LoA, supra note 104, art. 8(8).

LoA Explanatory Note, supra note 106, 9. The LoA also included a special rule when both parties are natural
persons, but the 2015 LoA Amendments struck that rule. LoA Amendments, supra note 108, art. 1(2).
Tsertsvadze, Commentary, supra note 77, at 55-56 (citing Tbilisi City Court Case No. 2/8139-09, April 12, 2010
(finding agreement stating “any dispute that arises out of the contract should be resolved by private arbitration”
was invalid)).

Id. at 56 (citing Tbilisi City Court Case No. 2/1263-11, February 28, 2011 (finding agreement invalid that read:
“[an arbitration provider] chosen by the plaintiff should resolve any dispute, arising out or in connection with [the
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problem may have been the LoA’s requirement that agreements include a specific reference to the arbitration
rules of the chosen forum.'** That requirement was problematic because it allowed a party or reviewing court to
claim that a clause was insufficient even if there was a written agreement clearly identifying a particular
arbitration provider but no specific reference to its rules. The 2015 LoA Amendments struck this requirernent,125
which should lead to greater judicial acceptance of arbitration agreements.

C. Composition and Jurisdiction of the Arbitral Tribunal
1. Appointment

Arbitrator appointment is one of the most important decisions in arbitration.'”® The appointment
rules and process will greatly affect the perception of fairness among the parties and public.'”” Under the
LoA, the parties are free to determine the number of arbitrators at the time of contracting. In the absence of
agreement, the number is three.'” The parties are also free to choose any selection method. In practice,
parties usually follow the selection method of the chosen arbitration provider.'”” In the event that they do
not choose a selection method, the LoA follows the Model Law’s default rules and provides that each party
shall appoint one arbitrator and the two arbitrators shall appoint the third. If any arbitrator appointments are
not made within the required time periods, the Georgian courts will, upon request of one of the parties,
make the appointment, which is not appealable.m

The LoA also follows the Model Law’s prohibition on preclusion of any arbitrator by reason of
nationality."®' This should promote confidence in Georgia as a location for international arbitration because

. . o . C 132
it allows foreigners to serve on panels in international arbitration.

contract between the parties] including disputes about the validity of the contract.”). See also Tkemaladze, New
Law, supra note 73, at 669-70 (discussing Tbilisi Court of Appeals practice of invalidating agreements on lack of
clarity grounds). Interestingly, providers are willing to work with parties to re-write the arbitral agreement to
improve validity. The Batumi Permanent Court of Arbitration helped parties re-draft their arbitration agreements
in seventeen percent of its cases. Tsertsvadze, Commentary, supra note 77, at 61 n. 211.

The original LoA Article 2(2) stated: “[f]or purposes of this law, the agreement of the parties shall include a
reference to the rules of arbitration of the permanent arbitration institution to which the parties have referred to
resolve the dispute.” LoA, supra note 103, art. 2(2).

LoA Amendments, supra note 108, art. 1(1)(b). The original clause was replaced with language that appears to
mandate that any choice of specific arbitral forum necessarily also includes the choice to use that forum’s rules.
See LoA, supra note 104, art. 2(2). The amended Article 2(2) also now allows for parties to engage in ad hoc
arbitration, with their own custom-made rules. See Explanatory Letter on the Draft Law of Georgia Amending the
Law of Georgia on Arbitration, Working Group on Procedural Law of the Private Law Reform Council, December
15, 2014, http://parliament.ge/en/law/7666/15244 (last visited June 3, 2015) [hereinafter Explanatory Letter]. This
change will be useful for business to business disputes.

Orkun Akseli, Appointment of Arbitrators as Specified in the Agreement to Arbitrate, 20 J. Int’l Arb. 247, 247
(2003). Appointment is crucial because, in many cases, the arbitrator is not bound by law or precedent but rather
her own sense of justice and equity. See David Pierce, The Federal Arbitration Act: Conflicting Interpretations of
its Scope, 61 U. Cin. L. Rev. 623, 625 (1992).

The ability of both parties to equally participate in the selection of the decision maker is one of the hallmarks of a
fair arbitral forum. See 3 Ian Macneil, Federal Arbitration Law: Agreements, Awards, and Remedies under the
Federal Arbitration Act § 27:3 (1995 & Supp. 1997).

LoA, supra note 104, art. 10.

Tsertsvadze, Commentary, supra note 77, at 104. Most Georgian arbitration center rules default to one arbitrator
that is chosen by the provider. See, e.g., Rules of Arbitration Proceedings, Dispute Resolution Center, Ltd. (DRC),
R. 5.3, http://www.drc-arbitration.ge/index.php?option=com_content&view=category&id=47&
Itemid=11&lang=en (last visited Sep. 11, 2015) [hereinafter DRC Arbitration Rules](requiring DRC to make
appointment if case has one arbitrator). The DRC is one of Georgia’s largest providers, handling 1,334 arbitration
cases in 2013. /d. (follow “About Us” hyperlink; then follow “Statistics” hyperlink).

LoA, supra note 104, art. 11. In practice, court appointment is rare. Tsertsvadze, Commentary, supra note 77, at 106.
Model Law, supra note 131, art. 11(1).

Model Law, Analytical Commentary, supra note 114, at 28 1.
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2. Challenge

Arbitrator challenge procedures are a necessary evil. Although they function as an “escape valve” to
help guarantee the integrity of the arbitral process, they can also be used to sabotage or impede the progress
of an arbitration proceeding.'*> When considering the challenge procedures, it is important to recognize that
Georgia is a small country and parties and arbitrators are likely to know each other. This provides oppor-
tunities for parties to better assess their arbitrator choices, but also entails a greater risk of conflicts or im-
partiality. The appointment of impartial arbitrators is one of the most important policy issues for Georgian
arbitration. During the LOPA period, it was commonly suspected that arbitrators were partial.

The LoA’s new challenge procedures may help mitigate this issue. Its challenge rules are similar to
the Model Law’s rules with one exception. In cases with a single arbitrator, the challenging party may pe-
tition the court directly, without need to submit a challenge to the tribunal.'** This is an important change
from the LOPA rules, which did not allow court supervision of the challenge process.135 The right of appeal
should provide parties with an increased measure of confidence that the panel will be impartial.'*® It may
also help promote judicial support for arbitration. If judges are allowed to appoint, affirm and reject
arbitrators, they will become more invested in the panel’s success.

In addition, the Georgian Arbitration Association (GAA) ratified its Code of Ethics for Arbitrators in
2014. The GAA Code of Ethics" is based on the 2003 ABA/AAA Code of Ethics for Arbitrators in Com-
mercial Disputes.138 The first nine Canons of the ABA/AAA Code were largely adopted in the GAA Co-
de."” These rules are an excellent start to the professionalization of arbitrators in Georgia and may further
promote confidence in arbitration.'*’

D. Jurisdiction

The LoA envisions full acceptance of the competence-competence doctrine found in the Model
Law.'*! The competence-competence doctrine holds that an arbitral tribunal has the authority to determine
whether it has jurisdiction over the dispute.'* A tribunal’s power to rule on its own jurisdiction is

'3 Christopher Koch, Standards and Procedures for Disqualifying Arbitrators, 20 J. Int’l Arb. 325, 325 (2003).

B LoA, supra note 104, art. 13(3). All court decisions are final and not appealable. /d.; Model Law, supra note 105,
art. 13(3); Georgia Civ. Proc. C., supra note 108, art. 356'°(6).

LOPA, supra note 68, art. 15. The arbitration provider possessed the final decision on all challenges.

LoA Article 6 does mandate that the tribunal shall be independent in its activities. LoA, supra note 104, art. 6.
Although vague, this mandate might provide parties with additional court appeal rights.

The GAA does not maintain a website, but it does have a Facebook page, , Georgian Arbitration Association
(GAA), facebook, https://www.facebook.com/GAAtbilisi?fref=ts (last visited Sept. 12, 2015) [hereinafter GAA
Facebook Page]. The GAA Code of Ethics is available at http://edu.gba.ge/wp-content/uploads/2014/06/Code-of-
Ethics-for-Arbitrators.pdf (last visited Sept. 12, 2015).

Code of Ethics For arbitrators in Commercial Disputes, American Bar Association and American Arbitration
Association (2003), https://www.adr.org/aaa/ShowProperty?nodeld=/UCM/ADRSTG 003867 (last visited Sept.
12, 2015) [hereinafter 2003 ABA/AAA Code].

The final ABA/AAA Cannon governing exemptions for non-neutral arbitration was rejected as inapplicable.
Party-appointed arbitrators on a tripartite panel in the United States were sometimes considered “non-neutrals.”
Olga K. Byrne, A New Code of Ethics for Commercial Arbitrators: The Neutrality of Party-Appointed Arbitrators
on a Tripartite Panel, 30 Fordham Urb. L.J. 1815 passim (2002-2003); Code of Ethics For arbitrators in Com-
mercial Disputes, Canon VII A(1) (1977). In contrast, international arbitration ethics norms include all arbitrators
acting in a fully independent and impartial manner, with no exceptions. /d. at 1815-16, 1825. The 2003 ABA/
AAA Code attempted to move U.S. standards closer to international standards by incorporating the international
norms as a default presumption, but still allowing for parties to agree to employ non-neutral arbitrators, as set forth
in Canon X. Similar to most other counties, Georgia does not allow non-neutral arbitrators. Clear, unequivocal
standards are the most sensible approach for Georgia.

The GAA is not a licensing body, but rather a voluntary professional organization. Nonetheless, the GAA is committed
to publicizing and enforcing these rules. Throughout 2014, the GAA, in cooperation with the Georgian Bar Association,
held workshops to inform lawyers and others about the Code. See GAA Facebook page, supra note 137. At the time of
enactment, the Code was advisory in nature. The GAA plans to make it enforceable in the future.

LoA, supra note 104, art. 16; Model Law, supra note 105, art. 16.

C. Ryan Reetz, The Limits of the Competence-Competence Doctrine in the United States Courts, 5 Disp. Resol.
Int’1 5,5 (2011).
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fundamental to arbitration and is regarded as one of the pillars of the Model Law.'* Without this, a party
could easily thwart an arbitration proceeding by raising jurisdictional questions in the courts.'**

The LoA also adopts the Model Law’s all-important separability principle.'* The separability
principle holds that the agreement to arbitrate is actually a separate legal agreement from the underlying
contract, to which it is attached. So, if the underlying agreement is found invalid, the agreement to arbitrate
is not ipso jure invalid. The tribunal retains jurisdiction to render that decision.'*® Without separability, the
arbitrator’s ruling of underlying contractual invalidity would also eviscerate her power to make such a
decision, resulting in a logically circular impasse.147 Separability works together with competence-com-
petence to preserve tribunal autonomy. Similar to competence-competence, this principle is now firmly es-

tablished in international arbitration.'*® Georgian courts have been supportive of both principles.'*

E. Interim Measures

One of the most significant shortcomings of LOPA was the lack of provision for interim measures.'*’

As a result, there was no clear remedy for parties in need of injunctive relief to preserve the status quo, stop
an ongoing harm, or prevent asset flight. The courts had interim relief provisions,"*' but LOPA appeared to
preclude court jurisdiction unless the parties both agreed to waive the preclusion or the arbitration

'3 Peter Binder, International commercial Arbitration and Conciliation in UNCITRAL Model Law Jurisdictions 214

(3" ed., 2010). Most international arbitration rules allow for the arbitral tribunal to decide on its own jurisdiction.
See, e.g., Am. Arbitration Ass’n, Commercial Arbitration Rules and Mediation Procedures, 13 (2013) https://
www.adr.org/aaa/ShowProperty?nodeld=/UCM/ADRSTG 004103 [herecinafter AAA Rules]. Eight U.S. states
have adopted Article 16, inter alia, of the Model Law and the competence-competence doctrine is generally
accepted in the United States. Reetz, supra note 142, at 6.

Model Law Article 8(1) and LoA Article 9(1), together with Georgia Civ. Proc. C. Article 356'°, allow the court to
make a jurisdictional decision even if it has been notified that the matter is the subject of an arbitration agreement.
While the articles mandate court dismissal unless the agreement is invalid, they also tend to contradict the spirit of
competence-competence by appearing to shift decision-making power from tribunal to court. Georgia Civ. Proc.
C., supra note 108, arts. 186, 272) The preclusion of courts from the initial jurisdiction decision is referred to as
the Negative Effect of Competence-Competence. John J. Barcelo III, Who Decides the Arbitrators’ Jurisdiction?
Separability and Competence-Competence in Transnational Perspective, 36 Vand. J. Transnat’l L. 1115, 1124
(2003). French law is the best example of this Negative Effect. Id. at 1124-26 (citing, inter alia, Article 1458 of the
French Code of Civil Procedure). Some jurisdictions go part of the way towards the Negative Effect by interpreting
Article 8 as requiring merely prima facie judicial confirmation of the existence and validity of an agreement. Id. at
1128 n.54, 1129 n.61 (referring to Switzerland, Hong Kong and Ontario). The United States rejected the Negative
Effect of Competence-Competence in First Options of Chicago v. Kaplan, 514 U.S. 938 (1995), but continues to
recognize the basic or positive competence-competence doctrine. Reetz, supra note 142, at 6.

" LoA, supra note 104, art. 16(1); Model Law, supra note 105, art. 16(1); Explanatory Note by the UNCITRAL Sec-
retariat on the 1985 Model Law on International Commercial Arbitration, 25 (2006), http://www.uncitral. org/
pdf/english/texts/arbitration/ml-arb/07-86998 Ebook.pdf (last visited Feb. 23, 2015)[hereinafter Model Law
Explanatory Note].

See, e.g., Arthur Nussbaum, The “Separability Doctrine” in American and Foreign Arbitration, 17 N.Y.U. L. Q.
Rev. 609 (1939-1940)(providing an early discussion on separability doctrine).

7" See Alan Scott Rau, The Arbitrability Question Itself, 10 Am. Rev. Int’l Arb. 287, 341 (1999); Alan Scott Rau,
Everything You Really Needed to Know About “Separability” in Seventeen Simple Propositions, 14 Am. Rev. Int’l
Arb. 1, 81-82 (2003).

Kaj Hober & Annette Magnussen, The Special Status of Agreements to Arbitrate: The Separability Doctrine; Man-
datory Stay of Litigation, 2 Disp. Resol. Int’l 56, 56 (2008). But see Model Law Explanatory Note, supra note 145,
25 (“[a]s of 2003 the concepts are not yet generally recognized”). The separability doctrine was upheld in the United
States., using different terminology, in Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967). The
U.S. Supreme Court later doubled down on separability in Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63 (2010).
David Horton, Mass Arbitration and Democratic Legitimacy, 85 U. Colo. L. Rev. 459, 487 (2014)(reviewing Marga-
ret Jane Radin, Boilerplate: The Fine Print, Vanishing Rights, and the Rule of Law (2013)).

Tsertsvadze, Commentary, supra note 77, at 96.

Notwithstanding this absence of authority, one expert states that Georgian arbitration centers would occasionally
issue interim measures prior to the constitution of the arbitration tribunal. /d. at 140.

Georgia Civ. Proc. C., supra note 108, art. 198.
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. . 152
agreement was invalid. >

The absence of interim relief under LOPA was another disincentive for parties to
choose arbitration.

The LoA provides for interim measures, partly in line with the Model Law’s 2006 version of Article
17. Interim measures during Georgian arbitration are now allowed: (i) to maintain or restore the status quo,
(ii) to prevent damage to a party or the arbitral process itself,'> (iii) to preserve assets out of which an
award may be satisfied, or (iv) to preserve evidence.'™*

to the final award for temporary relief. The rules set a high burden on the moving party. The party must

A party may petition the tribunal at any time prior

show a likelihood of harm “not adequately reparable by an award of damages” if no relief is granted and
that the harm will “substantially outweigh” the harm to the counterparty.'” In addition, there must be a
“reasonable possibility” that the moving party will succeed on the merits of the claim."*® These conditions
are in line with the Model Law. The Model Law drafters felt that this high standard was necessary to make
the Model Law consistent with many national judicial systems."”’

The Model Law’s 2006 rules also include the availability of an ex parte preliminary order designed
to prevent the frustration of a requested interim measure.'®
need this—such as to prevent asset flight or property destruction. The LoA does not include this rule, but
parties do retain the right to obtain interim relief from a Georgian court."” Under the Georgian Civil

Procedure Code, parties may obtain a variety of interim remedies,'® and they may even be granted on an

There are sound reasons why a party might

emergency ex parte basis, prior to filing the formal complaint.'®" Therefore, the omission of ex parte
preliminary orders from the LoA should not cause significant problems. In fact, the controversial nature of
these powers would probably harm the reputation of arbitration in Georgia.162

Interestingly, the burden required for interim relief in the Georgian courts is lower than the burden at
an arbitral tribunal. The Civil Procedure Code requires that parties prove “reasonable cause” for the court to
believe that its decision would be frustrated in the absence of said relief."®® This is analogous to the first
element under the LoA—likelihood of harm not adequately reparable by an award of damages if no relief is
granted.'® However, the Civil Procedure Code, unlike the LoA, has no additional requirements that the

harm, if not granted, substantially outweigh the harm to the counterparty or that the moving party show a

32 LOPA, supra note 68, art. 30.

' The language could be used to justify anti-suit injunctions. Model Law, supra note 105, art. 17(2)(b);

U.N. Comm’n on Int’l Trade L., Rep. on the Work of its Thirty-Ninth Session,92-95, U.N. Doc. A/61/17 (2006)

[hereinafter 2006 UNCITRAL Report].

The language was meant to apply to the range of creative or dilatory tactics used by parties to obstruct the arbitral

process. Id. 94.

LoA, supra note 104, art. 17.

5 Id. art. 18(1)(a)-(b).

6 1d. art. 18(1)(c).

72006 UNCITRAL Report, supra note 153, 99. This is somewhat similar to the requirements for preliminary
injunctive relief in U.S. federal courts. See, e.g., Winter v. Nat. Res. Def. Council, Inc. 555 U.S. 7 (2008).

¥ Model Law, supra note 105, art. 17 B - 17 C.

159 LoA, supra note 104, art. 23.

1" Georgia Civ. Proc. C., supra note 111, art. 198. Remedies include, inter alia, the seizure of property and the enjoi-
ning of acts. Id. art. 198(i)(2).

11 Jd. art. 192-193. The U.S. analogy is Fed. R. Civ. P. 65a (Preliminary Injunctions) and Fed. R. Civ. P. 65b (Tem-

porary Restraining Orders without notice). The original LoA appeared to have excluded court emergency ex parte

relief for international arbitration. LoA, supra note 104, art. 23(3). While not ideal, the exclusion might have le-

veled the playing field in international arbitration, since it is more likely that a domestic party would resort to such

ex parte relief from a Georgian court. The 2015 LoA Amendments struck this exclusion, thereby allowing emer-

gency ex parte claims in Georgian courts. LoA Amendments, supra note 108, art. 1(10); Explanatory Letter, supra

note 125, §(a)(a.c.) (the amendments “authorize the court to apply interim measures, upon a party’s request, even

before an arbitral lawsuit is lodged”).

But cf. Nikoloz Chomakhidze, Provisional Measures in International Arbitration, Alt. Disp. Resol. Y.B. Tbilisi

St. U., 108, 128 (2013).

Georgia Civ. Proc. C., supra note 108, art. 191.

' LoA, supra note 104, art. 18(1)(a).
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reasonable possibility of success on the merits of the claim.'® In addition, Georgian public agencies have
been reluctant to enforce tribunals’ interim measures.'®® Given this reluctance and the higher burden, there
is a strong incentive to circumvent the arbitral tribunal and directly petition the courts for interim relief.'®’

The LoA follows closely the Model Law’s rules relating to the recognition and enforcement of interim
measures. The most important development for international parties is that the law makes clear that such
measures shall have binding force and be enforced by Georgian courts, irrespective of the country in which they
were issued.'® This is an important aspect of the new law and, in time, may have a significant impact.

As is the case with the Model Law, parties may prevent recognition and enforcement of interim
awards under only limited circumstances.'® These rules track the standard rules for recognition and enfor-
cement of final awards with a few changes.m Under the Model Law, there is no clear placement of the bur-
den of proof, but for most claims, the LoA clearly places a burden on the party seeking refusal of recog-

nition or enforcement.'”' This is a helpful pro-enforcement signal to the courts.'”?

F. Arbitral Proceedings
1. Equal Treatment and Opportunity to Present One’s Case

The LoA follows the Model Law’s guarantees of two fundamental arbitration principles, equal
treatment of the parties and the opportunity to present one’s case.'”” The Model Law drafters labeled these
principles the Magna Carta of Arbitral Procedure because they regarded them as so essential to arbitration
and perhaps the most important in the Model Law.'™ The reasons are self-evident. Equal treatment and the
opportunity to present one’s case are the essence of fairness.'” They represent due process and the
aspirations of all dispute resolution systems. While neither principle can be unconditional in practice, they
are necessary for arbitration to remain viable.'”® Interestingly, the LoA moved the Model Law’s equal
treatment clause (Model Law Article 18) to the front of the LoA where it is now LoA Article 3. The
placement of this near the front of the law emphasizes its importance and its application to the entire
arbitration enterprise, and not merely the arbitral proceedings.'”” Given LOPA’s weak protections of these
principles, this was a sound legislative adjustment.

15 1d. art. 18(1)(b)-(c).

166 Tsertsvadze, Commentary, supra note 77, at 141-142.

17" The authority to directly petition the Georgian courts is LoA Article 23.

' LoA, supra note 104, id. art. 21.

' Id. art. 22.

70 Id. arts. 22(1)(a)-22(1)(b)(b.a.).

"' Model Law, supra note 105, art. 17 I (1); LoA, supra note 104, art 22(1)(a). The UNCITRAL drafters purposely
left this burden question for the applicable domestic law. Binder, supra note 143, at 271;

U.N. Comm’n on Int’l Trade L. Working Group on Arbitration and Conciliation, Rep. on the Work of Its Forty-
Second Session, 73, U.N. Doc. A/CN 9/573 (2005) [hereinafter July 2005 UNCITRAL Report].

A few claims have no clear burden, such as those under the public policy exception, which are considered ex officio
grounds whereby the court must undertake its own independent review. LoA, supra note 104, arts. 22(1)(b).

LoA, supra note 104, art. 3; Model Law, supra note 104, arts. 18-19.

Model Law, Analytical Commentary, supra note 114, at 44 1.

In the United States, the Federal Arbitration Act has been interpreted as mandating basic procedural fairness. See,
e.g., Born, supra note 109, at 1021 (citing Federal Arbitration Act, 9 U.S.C. §10 (2006)).

Reza Mohtashami, The Requirement of Equal Treatment with Respect to the Conduct of Hearings and Hearing
Preparation in International Arbitration, 3 Disp. Resol. Int’l 124 (2009). For instance, the “full opportunity to
present one’s case” does not mean that the party is entitled to use dilatory tactics or advance unlimited objections
or new evidence on the eve of award issuance. Model Law, Analytical Commentary, supra note 105, at 46 8.

There was some initial concern among the Model Law drafters that the placement of the equal treatment provision in
a sub-section of the Model Law’s Chapter V (Conduct of Arbitral Proceedings) might create an inference that the
principle was limited to certain parts of the proceedings. Binder, supra note 143, at 277; Summary Records of the
322nd Meeting, [1985] 16 Y.B. Comm’n Int’l. Trade L. 466, 468 28, U.N. Doc. A/CN.9/SER.322.; Model Law,
Analytical Commentary, supra note 114, at 46 7.
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2. Determination of Rules of Procedure

Both the Model Law and LoA provide for party autonomy in determining the rules of procedure.'”® This
freedom of parties to select their own procedural rules is another important arbitration principle.'” One of the
main reasons for arbitration’s success has been the ability of parties, in contrast to court litigation, to craft
procedures most appropriate for their needs.'®® This autonomy is subject to certain limitations.'®' For instance,
parties cannot contract away the protections concerning equal treatment among parties.'*

The LoA provides that in the event there is no party agreement on procedures the “dispute shall be
resolved in accordance with the rules determined by the arbitral tribunal”.'® The LoA omits the Model
Law’s reference to the tribunal’s nearly unfettered discretion to craft apgoropriate rules.'™ This is
unfortunate given the practical importance of arbitrators’ procedural discretion.'™

3. Place of Arbitration

The place of arbitration under the LoA follows the provisions in the Model Law. Parties have the
freedom to choose where to hold the arbitration and the tribunal may exercise its own discretion for
convenience reasons, where appropriate.'®® In international arbitration, this can be especially important
since the location determines the type of court supervision and conflicts rules.'®’

4. Representation

The LoA provides parties the right to representation at any stage of proceedings by anyone.188 The
law refers to “an attorney or other representation,” which presumably opens the door to any individual that
the party desires. This is important from an access to justice perspective. Many individuals in Georgia
cannot afford to retain an attorney and will thus benefit from having a family member or friend, for
instance, as a lay representative.'®

5. Language and Statements of Claim and Defense

The LoA and Model Law offer the parties a choice of language, consistent with the party autonomy
principle. Note that the LoA does not include a default Georgian language provision, even for domestic

178
179
180
181
182

Model Law, supra note 105, art. 19; LoA, supra note 104, arts. 24, 2(2).

Binder, supra note 143, at 281.

Born, supra note 109, at 1003.

See, e.g., Michael Pryles, Limits to Party Autonomy in Arbitral Procedure, 24 J. Int’l Arb. 327 (2007).

Model Law, Analytical Commentary, supra note 114, at 45 3.

" LoA supra note 104, art. 24 (2).

"% Model Law, supra note 105, art 19(2).

'8 Born, supra note 109, at 1010-15. Most international conventions and national legal systems, including the United
States, provide for substantial tribunal discretion over procedures in the absence of party agreement. /d.

LoA, supra note 104, art. 25; Model Law, supra note 105, art. 20.

While it is generally understood that the law of the host country is important in international commercial
arbitration (see also Noah Rubins, The Arbitral Seat is No Fiction: A Brief Reply to Tatsuya Nakamura’s Com-
mentary, The Place of Arbitration in International Arbitration-Its Fictitious Nature and Lex Arbitri, 16 Mealey’s
Int. Arb. Rep. 12 (2001)), some scholars have advanced a theory called “delocalization” that considers internatio-
nal arbitration as its own delocalized normative regime, not subject to national laws. See Tetsuya Nakamura, The
Place of Arbitration in International Arbitration-Its Fictitious Nature and Lex Arbitri, 15 Mealey’s Int. Arb. Rep.
11 (2000); Jan Paulson, Delocalisation of International Commercial Arbitration: When and Why It Matters, 32
Int’l & Comp. L.Q. 53 (1983).

Model Law, supra note 105, art. 28.

A complication can arise if the dispute is moved to the Georgian courts for any reason. Any “capable representative,”
not necessarily a lawyer, can appear in the Courts of First Instance, Georgia Civ. Proc. C., supra note 108, art. 94(d),
however only licensed attorneys (advocates) can appear in at the appellate levels. Id. arts. 93—101.
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arbitration.'”® This is encouraging given that there are some domestic communities where Georgian is not
the dominant language.'"'
If the parties have chosen a local arbitration forum, then that forum’s rules regarding statement of claim

and defense will apply. In the absence of agreed rules, the LoA follows the Model Law’s reasonable rules.'**

6. Form of Proceedings and the Taking of Evidence

The international commercial arbitration process often, but not always, involves an oral hearing that
resembles the trial in a common law court.'”” However, some international tribunals proceed with only
documentary and other material records.'” The LoA follows the Model Law’s efforts to steer a middle
ground between these common law and civil law traditions by allowing the tribunal to decide whether an
oral hearing is necessary in the absence of a specific request for one.'” In the event of a request, the rules
mandate that an oral hearing take place.'”®

The LoA, like the Model Law, does not go into extensive detail on how the tribunal shall conduct
hearings.'”” However, the LoA does go further than the Model Law in specifically authorizing some of the
tribunal actions that might take place. The LoA specifically provides that the tribunal may require a party to
produce evidence to another party or the tribunal.'”® The tribunal may also summon witnesses and require

200

their questioning,'” although this is rare in Georgia.”* Most of these procedures will be left to the parties

or tribunal to determine.””' Parties’ adoption of the International Bar Association Rules on the Taking of

Evidence in International Arbitration (IBA Rules) would be allowed.”*

190
191

LoA, supra note 104, art. 29; Model Law, supra note 105, art. 22.

Georgia has small minority communities where Armenian or Azeri are spoken at home and Russian is often pre-
ferred outside of the home. According to the 2002 census, the following were the largest groups in Georgia: Azeri
6.5%, Armenian 5.7%, Russian 1.5%. World Facebook, supra note 12.

Model Law, supra note 105, arts. 23, 25; LoA, supra note 104, arts. 30-31, 33.

In the vast majority of international commercial arbitrations, parties request an oral hearing. Mohtashami, supra note
176, at 128. Although the trend is moving towards more extensive written submissions and shorter hearings. /d.

In most civil law systems, documentary evidence is preferred over witness testimony. Documentary evidence is
also considered paramount in international arbitration. See Nathan D. O’Malley, The Procedural Rules Governing
the Production of Documentary Evidence in International Arbitration — As Applied in Practice, 8 Law & Prac.
Int’l Cts. & Tribunals 27, 27 (2009).

"% LoA, supra note 104, art. 32(1).

196 g

"7 As a practical matter, most arbitration forums will have their own set of applicable procedural rules.

8 1d. arts. 35(2)(a), (c).

" Id_ art. 35(2)(b). This tribunal-centered approach is more consistent with the civil law tradition (Georgia included) of the
court taking primary responsibility for the calling and examining witnesses. For a more detailed discussion of the general
differences between the common law and civil law traditions with respect to the taking of evidence and the emergence of
a common middle road in international arbitration practice, see Mohtashami, supra note 176; Rolf Trittman and Boris
Kasolowsky, Taking Evidence in Arbitration Proceedings Between Common Law and Civil Law Traditions — The
Development of a European Hybrid Standard for Arbitration Proceedings, 31 UN.S.W.L.J. 330, 333 (2008).
Tsertsvadze, Commentary, supra note 84, at 131.

UNCITRAL indicates that most international arbitration rules do not specify the details of hearings, such as the
witness order, examination procedures, or the availability of opening and closing statements. The UNCITRAL
Notes recommend that the tribunal decide these rules in coordination with the parties early in the process.
UNCITRAL, Notes on Organizing Arbitral Proceedings (2012), http://www.uncitral.org/pdf/ english/texts/ arbit-
ration/arb-notes/arb-notes-e.pdf (last modified 2012).

IBA Rules on the Taking of Evidence in International Arbitration, International Bar Association (2010), http://
www.ibanet.org/Document/Default.aspx?DocumentUid=68336C49-4106-46BF-A1C6-A8F0880444DC (last visi-
ted Feb. 23, 2015). The IBA Rules are non-binding but widely accepted. Georg von Segesser, The IBA Rules on
the Taking of Evidence in International Arbitration: Revised Version, adopted by the International Bar Asso-
ciation on 29 May 2010, 28 ASA Bulletin 735 (2010); see also Trittman & Kasolowsky, supra note 199, at 333
(“The IBA Rules are, in our experience, referred to in almost all international arbitration proceedings”).
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Under the LoA, proceedings are closed, and the arbitrator and other participants must keep all
information confidential.””® The law further provides that, unless otherwise agreed or provided for in law,
all documents, evidence and written or oral statements shall not be published or used in other proce-
2% This is not found in the Model Law*” or in the United States**®

help promote settlement among the parties, foster more efficient practice, encourage more honest and com-

edings. Confidentiality protections may
prehensive discovery production, and protect participants from the harm that may arise from public
disclosure of information. Although a blanket confidentiality provision does carry some costs, such as the
public’s diminished access to information, these protections are, on balance, justified in Georgia.

G. The Award

1. Substantive Rules

In contrast to LOPA, which provided no guidance on the rules applicable to the substance of the dispute,
the LoA follows the Model Law in providing for party freedom to choose, with tribunal discretion as a
default*” In the event there is no choice of law, the LoA states that the tribunal shall determine the law.
Unfortunately, the LoA, in contrast to the Model Law, does not contain provision for the tribunal to decide ex
aequo et bono or as amiable compositeur.208 However, it does follow the Model Law’s guidance that the tribunal

always takes into consideration the terms of the contract and the applicable usages and practices of the trade,””

even if the parties’ chosen substantive law does not consider industry trade and customs.*'”

2. Decision Making and Contents of the Award

In the areas of decision-making, form, and correction of the award, the LoA largely follows the
Model Law standards.?'' The award must be in writing, signed by the majority, stating the date and place,

2 LoA, supra note 104, art. 32(4).

% Id. art. 32(5). Contra LOPA, supra note 68, arts. 24, 27. It has been argued that the qualifying language in this
article provides courts an opening to pierce the confidentiality protections when in the public interest. Tsertsvadze,
Commentary, supra note 84, at 126.

25 Although UNCITRAL did include confidentiality protections in its model law on conciliation. UNCITRAL,
Model Law on International Commercial Conciliation, art. 9 (2004), http://www.uncitral.org/pdf/ english/ texts/
arbitration/ml-conc/03-90953 Ebook.pdf (last visited Feb. 23, 2015)[hereinafter Conciliation].

26 Amy J. Schmitz, Untangling the Privacy Paradox in Arbitration, 54 U. Kan. L. Rev. 1211, 1211 (2005-2006) [he-

reinafter Schmitz, Privacy].

LoA, supra note 104, art. 36; Model Law, supra note 105, art. 28. The Model Law uses the words rules of law to

emphasize that parties might wish to choose rules from more than one legal system. Model Law, Analytical Com-

mentary, supra note 114, at 61-62 4. The original LoA used the more restrictive term law but the 2015 LoA

Amendments brought the language into conformity with the Model Law. LoA Amendments, supra note 108, art.

1(13); LoA, supra note 104, art. 36(1).

Model Law, supra note 105, art. 28(3). Arbitration decisions made ex aequo et bono or as amiable compositeur are

based upon general principles of equity and justice, without reference to any specific national or international legal

provisions. Model Law Explanatory Note, supra note 145, 40; Leon Trakman, Ex Aequo et Bono: Demystifying an

Ancient Concept, 14 Chi. J. Int’l L. 621 (2007-2008)(analyzing ex aequo et bono concept); Hong-lin Yu, Amiable

Composition—A Learning Curve, 17 J. Int’l Arb. 79 (2000) (analyzing amiable compositeur concept).

Although, in LoA arbitration, there might not be any trade practice. Recall that the jurisdiction of the LoA is more

expansive than the Model Law and includes any property dispute that is private. LoA, supra note 104, art. 1(1).

This is a potential area of uncertainty—there could be a conflict between the chosen substantive law and trade prac-

tice. The Model Law contains this language because it seeks to promote international commercial business. The

LoA governs a wider range of cases.

Majority rule is generally required for decisions. LoA, supra note 104, art. 37(1); Model Law, supra note 105, art. 29.

Unlike the Model law, arbitrator abstentions are prohibited. /d. art. 37(2). This is similar to the LOPA. LOPA supra

note 68, art. 34. Georgian judges are also not allowed to abstain. Georgia Civ. Proc. C., supra note 108, art. 243.
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and including the reasons on which it is based, unless otherwise agreed.212 Interestingly, the LoA also
expressly allows for dissenting opinions.”"> This represents a useful nudge in the direction of reasoned de-
cision-making and improved transparency.

3. Settlement

2% The LoA allows parties to settle their

dispute, inform the tribunal and, at their request, convert their settlement agreement into an award.”"> The 2015
LoA Amendments changed this conversion procedure from a party right to an option, requiring tribunal
approval.>'® Parties may settle at any time during the proceedings and the law ensures that the resulting award
has the same force and effect as any other arbitral award.*'” This places a settlement on the same level as a court

judgment, which the Georgian courts can enforce. Ordinarily, a negotiated or mediated settlement between two
218

The LoA provides for the possibility of a negotiated settlement.

parties in Georgia constitutes nothing more than a contract, which requires a full-fledged lawsuit to enforce.

H. Recourse Against Awards, Recognition and Enforcement of Awards

The Model Law’s specific approach to recourse against awards, and recognition and enforcement of
awards is preserved in the LoA. These rules attempt to balance the judicial interest in supervision against
the arbitral interest in limited court intervention.”' The first section is on recourse against the award (better
known as “setting aside the award” or “annulment of the award”) and the next section is on recognition and
enforcement of awards.

1. Recourse against Award

Under the LoA, the arbitration award is not appealable except in limited circumstances. Allowing a
party to easily appeal an arbitration award would take away one of the main advantages of arbitration, i.e.,
its ability to deliver fast, cost-effective dispute resolution. Consistent with this interest, the LoA provides
only limited grounds for the setting aside of an arbitral award.”*” Most importantly, none of these grounds
I The LoA provisions are a copy of the Model Law, with one

interesting exception. The LoA does not declare, as the Model Law does, that this provision represents the
422

involve a substantive review of the merits.

exclusive manner in which a setting aside may be achieve As a result, Georgian courts are not as res-

trained in the setting aside of an award as they would be under the Model Law.

212
213
214
215
216

Model Law, supra note 105, art. 31; LoA, supra note 104, art. 39.

1d. This is consistent with the rules for Georgian courts. Georgia Civ. Proc. C., supra note 108, arts. 27, 243, 247
This is similar to the Model Law. Model Law, supra note 105, art. 30.

LoA, supra note 104, art. 38.

Explanatory Letter, supra note 125, § (a)(a.c.). This brings the LoA into better conformity with Model Law Article 30.
27 1d. art. 38(3).

% There is an asymmetry between settlements achieved through mediation and negotiation on the one hand, and
arbitration on the other hand. Because parties settling their case after the initiation of arbitration proceedings
benefit from this expedited enforcement regime, there is an incentive to engage in arbitration. The passage of a
mediation law based on the UNICTRAL Model Law on International Commercial Conciliation would eliminate
the incentive because that law also includes the possibility for expedited enforcement features for mediated
settlements. Conciliation, supra note 205, art. 14 and Guide to Enactment and Use of the UNCITRAL Model Law,
55, 87 (noting reasons for expedited enforcement).

See Binder, supra note 143, at 377-78.

However, it is unclear what happens to a case when an award is set aside. Japaridze, supra note 67, at 240-41.
Does the tribunal divest itself of jurisdiction?

LoA, supra note 104, art. 42.

Model Law, supra note 105, art. 34. The 2015 LoA Amendments did attempt to rectify this shortcoming by adding
the following language to Article 42(1), “[w]ithin the framework of this Law, the only procedural remedy against
an arbitral award is setting aside an award, which can take place in accordance with paragraphs 2 — 5 of this
Article.” LoA Amendments, supra note 108, art. 1(17)(1). The Explanatory Letter to the Amendments expresses
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2. Recognition and Enforcement’> of Awards

One of the most salient changes in the Georgian arbitration system is in the area of recognition and
enforcement of awards. The old LOPA regime provided only limited guidance for courts reviewing a

224

challenge to award enforcement.”” Courts could only suspend enforcement to prevent irreparable harm,

and there was no public policy empowering courts to protect the public. Moreover, there was no provision
for the enforcement of foreign arbitral awards.**

The LoA brings Georgia into consonance with current international norms. It follows the Model Law
226 There are two types of

grounds under which a court may refuse recognition or enforcement, those that a party must raise and those

almost word for word on the rules of recognition and enforcement of awards.

that a party or court can raise, ex officio. These grounds are, with one exception, the same as those found in

the rules on recourse against the award. The party-dependent grounds for refusal are:

» A party to the arbitration agreement lacked legal capacity;227

* The agreement is not valid under the governing law;228
» A party was not given proper notice of the appointment of an arbitrator or of the proceedings, or

for other good reason, was unable to participate;*’

an intention to harmonize with the Model Law but then repeats the qualifying language that this article represents
the exclusive remedy within the framework of the Law on Arbitration. Explanatory Letter, supra note 125, §
(a)(a.c.). Although there is no obvious remedy outside the LoA, this language does not preclude an alternative. It
is also noteworthy that the Model Law’s applicable title states “Application for setting aside as exclusive recourse
against arbitral award (emphasis added),” while the LoA’s newly renamed Article 42 is merely entitled “Setting
aside an arbitral award.” Model Law, supra note 105, art. 34; LoA, supra note 104, art. 42.

In Georgia, no distinction is made between recognition and enforcement. Tsertsvadze, Commentary, supra note
84, at 175. The Model Law drafters believed that the distinction was important for theoretical and practical pur-
poses. In theory, the recognition of an award has an abstract legal effect, manifesting automatically, without a par-
ty’s request. See U.N. Comm’n on Int’l Trade Law Working Group on Int’l Contract Pracs., Rep. on the Work of
its Seventh Session, 146, U.N. Doc A/CN.9/246 (1984).. In practice, the recognition of an award might be useful
for res judicata purposes in another forum, unrelated to enforcement. Model Law, Analytical Commentary, supra
note 114, at 76 4. Recognition is a declarative act, while enforcement requires an executory function.

Japaridze, supra note 67, at 232.

1d. The Georgian Supreme Court was reluctant to apply the New York Convention prior to the passage of the LoA.
From 2000 — 2007, the Court rarely referred to the Convention. Tsertsvadze, Commentary, supra note 84, at 181.

Model Law, supra note 105, arts. 35-36.

Full personal legal capacity is reached at 18 years or whenever a person marries. Georgia Civ. C., supra note 108,
art. 12. In 2004, the Georgian Supreme Court considered an institutional capacity question under the similar rules
of the New York Convention, Article V(1)(a). The Court allowed recognition and enforcement of a London award
holding that a Georgian company agent had valid authority to enter into the agreement despite the fact that the
Georgian government had a controlling interest in the company and had not signed the agreement. R.L., Ltd. v.
JSC Z. Factory, case a-204-sh-43-03 (2004), www.supremecourt.ge (unofficial translation available at http://
www.newyorkconvention1958.org/index.php?lvl=more_results&look ALL=1&user query=*&autolevel 1=1&juri
sdiction=92) (last visited Feb. 23, 2015).

This clause preserves the court’s right as the final arbiter of agreement validity, notwithstanding the competence-
competence doctrine in the LoA. In 2009, the Georgian Supreme Court allowed recognition and enforcement of a
Russian award, rejecting the Georgian respondent’s claim that the agreement was invalid under the governing,
Russian law. S.F.M., LLC v. Batumi City Hall, case a-471-sh-21-09 (2009), www.supremecourt.ge, (unofficial
translation available at http://www.newyorkconvention1958.org/index. php?lvl=more_results&look ALL=1&
user_query="*&autolevel 1=1&jurisdiction=92) (last visited Feb. 23, 2015).

In a Supreme Court case under the LoA, the Court held against a Georgian respondent that claimed lack of notice
of a Latvian arbitration. JSC “P” v “L” LLC, case a-492-sh-11-2012 (2012), www.supremecourt.ge, (unofficial
translation available at http://www.newyorkconvention1958.org/ index.php?lvl=more_results&look ALL=1
&user_query=*&autolevel 1=1&jurisdiction=92) (last visited Feb. 23, 2015). See also S.F.M., LLC v. Batumi City
Hall, supra note 228 (finding that the tribunal took all possible measures to ensure respondent’s participation). In
2003, the Court rejected recognition and enforcement of a Ukrainian award on the basis of lack of notice and
referenced the New York Convention Article V(1)(b), which uses the same language as the LoA. The Kiev [...]
Institute v “M,” Scientific-Industrial Technological Institute of Tbilisi, case 3a-17-02 (2003), official text available
at www.supremecourt.ge (unofficial translation available at http://www.newyorkconvention 1958.org/index. php?
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» The award deals with a dispute not falling within the terms or scope of the arbitration agre-
ement;230

» The composition of the tribunal or the procedure was not in accordance with the arbitration agre-
ement or, if no agreement, the LoA;231 or

» The award has not entered into force or was set aside or was suspended by the courts of the count-
ry where the award was rendered.””

The party challenging recognition or enforcement must raise and prove these arguments.

A party or the court, ex officio, can raise any of the second set of grounds for refusal. There is no
clear burden of proof, but if the court finds the existence of either of these conditions, the award is fatally
233 e

or the

deficient. These grounds are of fundamental importance to the institution of arbitration and the state:

subject matter of the dispute is not capable of settlement by arbitration under the law of Georgia,234

award is contrary to public policy.”’

As with the setting aside procedure, the LoA omits the exclusivity language of the Model Law for
recognition and enforcement. Again, it appears that the drafters wished to provide wider court discretion in
reviewing these applications. This is understandable given Georgia’s problematic arbitration history, as

long as the courts do not abuse their discretion.

3. Confusion Between the Two Sections

The two sections above have nearly identical grounds for setting aside or refusing recognition and
enforcement of awards. As a result, the setting aside section might appear superﬂuous.236 However, an ap-
plication for setting aside may only be made in the country where the award was rendered.”*’ Setting aside

allows parties to challenge the award under the law of the country in which it was rendered, regardless of

where enforcement is sought.®® On the other hand, an application for enforcement can be made in any
239

country.” The Model Law was drafted specifically for international arbitration and in this context, it is

logical to provide for the two separate provisions since they often take place in different countries.

Ivl=more_results&look ALL=1&user query=*&autolevel 1=1&jurisdiction=92) (last visited Feb. 23, 2015) (fin-
ding no documents confirming respondent was aware of proceedings).
0 See JSC “P” v “L” LLC, case a-492-sh-11-2012 (2012), (holding Latvian award was enforceable and did not
include any disputes beyond the scope of the arbitral agreement).
B! See R.L., Ltd. v. JSC Z. Factory, case a-204-sh-43-03 (2004), (finding respondent waived right to appoint arbit-
rator and thus could not complain about tribunal composition).
LoA, supra note 104, art. 45(a). The LoA leaves open the possibility of court discretion in enforcement proce-
edings where the award was set aside in the country of arbitration. The LoA language states that if'a party proves
this, then the court may refuse recognition and enforcement.
Binder, supra note 143, at 383.
Recall here the potential problem caused by the unclear standards for arbitrability under the LoA: is the dispute of
a private character? LoA, supra note 104, art. 1(2).
5 Id. art. 45(1)(b).
% Having both present for domestic arbitration may also lead to the double control problem—two opportunities for
judicial review under the same grounds. See Renaud Sorieul, The Influence of the New York Convention on the
UNCITRAL Model Law on International Commercial Arbitration, 2 Disp. Resol. Int’l 2735 (2008). For concerns
about the setting aside procedure generally, see Albert Jan van den Berg, Should the Setting Aside of the Arbitral
Award be Abolished?, 29 1CSID Review 263 (2014).
Model Law Explanatory Note, supra note 145, 48.
U.N. Secretary-General, Possible Features of a Model Law on International Commercial Arbitration, 111 (1981)
U.N. Doc. A/CN.9/207 (1981) [hereinafter 1981 UNCITRAL Report].
Id.; UNCITRAL Guide on the Convention on Recognition and Enforcement of Foreign Arbitral Awards, Rep. of
the U.N. Comm’n on Int’l Trade L. on Its Forty-Seventh Session, 15 (Oct. 2014), U.N. Doc. A/CN.9/814.
This has also been confirmed in the United States. See Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys “R” Us,
Inc., 126 F.3d 15 (2d Cir. 1997).
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In contrast, the LoA applies to both international and domestic arbitration”*’ and there has been some
confusion as to how these two provisions relate to each other in the domestic context. There was a case in
the Thilisi Court of Appeals where the court did not find any public policy violations and enforced the
award.*"!
award. The court, in considering the set-aside application, held that the award’s penalty provisions were in
violation of public policy and were partially stricken.”** The defendant was effectively allowed a second

bite at the apple, despite the fact that the Court’s first decision on recognition and enforcement was final

After enforcement, the defendants submitted an application to the same court to set aside the

and not appealable.”* This clearly undermines the finality principle.

In response to this case and others, the 2015 LoA Amendments added a special sub-section to the
setting aside provisions that instructs courts to dismiss any complaints if the requested grounds for setting
aside were the same grounds rejected in an earlier claim for refusal of recognition and enforcement.”** A
parallel sub-section was also added to the recognition and enforcement provisions precluding unsuccessful
claims made in prior setting aside proceedings.”*> While the res judicata doctrine in Georgia is beyond the
scope of this article, it is perhaps indicative of the level of judicial confusion that the LoA needed to be
amended to provide specific issue preclusion instructions to the courts.

4. International Awards

In connection with international arbitration, the passage of the LoA has brought Georgia into full
compliance with the requirements of the New York Convention.**® The New York Convention provides the
main international framework for the recognition and enforcement of foreign arbitral awards. It was passed
under the auspices of the United Nations, prior to the creation of UNCITRAL. In Georgia, it entered into
force on August 31, 1994.%*” Over 140 countries have ratified the agreement, including all of Georgia’s
main trading partners.

Under the New York Convention, Georgia must enforce foreign arbitral awards. However, until the
new LoA was passed, there was no clear method of enforcement. Now that the LoA is entered into law, there
is a clear legal framework for the enforcement process. As Article 44 states, “an arbitral award, irrespective of
the country in which it was made, shall be recognized as binding and... shall be enforced”...***
tion and its related international enforcement regime is one of the primary reasons why international busi-
nesses prefer arbitration to litigation.”** In the event of a dispute, they can be assured that the award will be

This conven-

0 Almost half of the states that adopted the Model Law adopted it for both domestic and international arbitration.

Binder, supra note 143, at 27.
> Tbilisi Court of Appeal Case No. 2B/1262-11 (May 4, 2011).
2 Tbilisi Court of Appeal Case No. 2B/1638-11 (July 12, 2011).
" Georgia Civ. Proc. C., supra note 108, art. 356”'(6); see also Japaridze, supra note 67, at 241-42 (discussing Geor-
gian Supreme Court decision supporting the finality of a lower court decision on setting aside).
LoA Amendments, supra note 108, art. 1(17); LoA supra note 104, art. 42(5). The Explanatory Letter indicates
that the drafters sought to prevent the Court of Appeals from continuing to issue “mutually contradictory decisions
on one and the same ground [sic].” Explanatory Letter, supra note 125, § (a)(a.c.).
LoA Amendments, supra note 108, art. 1(20); LoA supra note 104, art. 45(2).
New York Convention, supra note 9.
1d.; Status, Convention on the Recognition and Enforcement of Foreign Arbitral Awards, http://www. uncit-
ral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html (last visited Feb. 23, 2015).
LoA, supra note 104, art. 44.
See Loukas Mistelis, International Arbitration—Corporate Attitudes and Practices—12 Perceptions Tested: Myths,
Data and Analysis Research Report, 15 Am. Rev. Int’l Arb. 525, 538 (2004). In contrast, litigation awards remain
very difficult to enforce internationally. The new Convention on Choice of Court Agreements does allow for the
recognition and enforcement of choice of forum clauses and resulting judgments in commercial disputes among
signatory countries. The Hague Convention on Choice of Court Agreements, Hague Conference on Private Inter-
national Law, June 30, 2005, 44 I.L.M. 1294, http://www.hcch.net/index_en. php?act= conventions. text& cid=98
(last visited Oct. 19, 2015). However, the Convention’s geographic reach is limited—only Mexico and recently the
EU (including EU Member States except Denmark) have ratified it, and the treaty entered into force on October 1,
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enforceable almost anywhere in the world. Now that Georgia is part of this enforcement regime, in-
ternational businesses should be more willing to invest in Georgia. It appears that the Georgia Supreme
Court is willing to enforce foreign arbitral awards under the LoA and New York Convention, although it
has added a requirement (contrary to those laws) that the moving party show proof that the award was not
previously enforced in the country of arbitration.**

5. Public Policy

A Georgian court may set aside or refuse recognition and enforcement of an award if it is contrary to
public policy,”" although that term is not defined. The Model Law drafters stated that public policy covers
“fundamental principles of law and justice in substantive and procedural respects”.>>> There is also con-
sensus that the exception is to be employed sparingly in only the most egregious cases.”

Before the LoA, there was limited judicial experience in Georgia with public policy issues in relation
to arbitration.”>* Today, this exception has become an important part of the Georgian arbitration landscape.
Georgian courts frequently set aside or alter awards on public policy grounds. The most common public
policy question in Georgia arises from contractual penalties in the form of high interest rates.”> In one
case, the Tbilisi Court of Appeals held that an award was contrary to public policy where it contained

%6 Instead of refusing recognition and enforcement, the court recog-

257

penalties in excess of 5-6% annually.
nized and enforced part of the award, effectively reducing the penalty portion of the award by over 40%.

2015. See Press Release European Union Press Release, 432/15, Council of the European Union, Justice and
Home Affairs (June 11, 2015), http://www.consilium.europa.eu/en/press/press-releases/2015/06/11-hague-conven-
tion/(last reviewed July 8, 2015) .

»0 See Sophie Tkemaladze & Inga Kacevska, Procedure and Documents Under Articles Il and 1V of New York
Convention on Recognition and Enforcement of Arbitral Awards: Comparative Practice of Latvia and Georgia, 1
Eurasian Multidisciplinary Forum 7 (October 24-26, 2013)(citing Case No. a-548-sh-10-11 and Case No. a-3573-
sh-73-2012, both available at www.supremecourt.ge) [hereinafter Tkemaladze, Procedure]. This extra proof or
double exequatur was abolished under the New York Convention. Albert Jan van den Berg, The New York
Convention of 1958: An Overview, International Council for Commercial Arbitration 17, http://www. arbitra-
tionicca.org/media/0/12125884227980/new_york convention_of 1958 overview.pdf (last visited Feb. 23, 2015).
Tkemaladze believes that this practice will harm Georgia’s international reputation. Id. at 8.

21 LoA, supra note 104, arts. 42(1)(b)(b.b.); 45(1)(b)(b.b.).

2 U.N. Comm’n on Int’l Trade L., Rep. on the Work of its Eighteenth Session, 297, U.N. Doc. A/40/17 (1985)

[hereinafter 1985 UN Report] There appears to be consensus that the public policy exception generally covers

both procedural and substantive justice, following the broad civil law ordre public concept, rather than the

narrower common law construct. Id. 296-97; Fernando Mantilla-Serrano, Towards a Transnational Procedural

Public Policy, 20 Arb. Int’1 333, 334 (2004).

The most-quoted explanation is from Parsons & Whittmore Overseas Co., Inc. v. Societe Generale de I’Industrie

du Papier RAKTA and Bank of America, where the court held that enforcement of a foreign arbitral award may be

denied due to public policy under the New York Convention “only where enforcement would violate the forum
state’s most basic notions of morality and justice.” 508 F. 2d 969, 974 (2d Cir., 1974).1d.

LOPA, supra note 68, contained no public policy exception for judicial review of arbitral awards. The Soviet

system also had no real experience with judicial enforcement of arbitral awards since the Soviet enterprises volun-

tarily complied with most awards. See Vesselina Shaleva, The Public Policy Exception to the Recognition and

Enforcement of Arbitral Awards in the Theory and Jurisprudence of the Central and East European States and

Russia, 19 Arb. Int’l 67, 79-85 (2003).

Tkemaladze, New Law, supra note 73, at 669.

Tsertsvadze, Commentary, supra note 77, at 205 (citing Tbilisi Court of Appeals materials and Tbilisi Court of

Appeals Case No. 2B/1452-11(June 22, 2011)).

Id. See also Tkemaladze, New Law, supra note 73, at 669 (citing Basis Bank v. Kapanadze, Tbilisi Court of Appeals

Case No. 2B/1604-11 (May 31, 2011)(court found penalty rate of 0.1% per day excessive and reduced award to 2% per

month)). Contra Inter Maritime Management SA v. Russin & Vecchi, Bundesgericht [BGer] [Federal Supreme Court]

Jan. 8, 1995, XXII Y.B. Comm. Arb. 789 (1997) (Switz.)(concluding arbitral award containing violation of Swiss law

prohibiting compound interest did not necessarily constitute public policy violation).
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In another lender penalty interest case, the Tbilisi Court of Appeals declared a high penalty contrary to pub-
lic policy and proceeded to re-allocate the award among three different defendants.”®

There are two problems with the above practice. The first is the failure to define Georgian public
policy in connection with arbitration. The courts appear to assume, without any explanation, that any vio-
lation of Georgian law on penalty interest constitutes a public policy violation under the LoA. The second
is the unauthorized remedies for a violation of that public policy. The authority for the current judicial prac-

tice of altering awards is, at best, unclear.

Under the LoA, courts are authorized to refuse recognition and
enforcement if the award violates public policy, but not alter the award. One legal body has argued in favor
of this kind of judicial flexibility in connection with the public policy exception.”®® However, there is no
clear authority for this under the Model Law or the LoA.*!

In the international context, the Georgian Supreme Court considered the public policy exception in
connection with a petition to enforce a Latvian arbitral award. The court stated that “public policy is a
fundamental principle in relations governed by the Civil Code”.** The court analyzed whether a Civil Co-
de provision, limiting a secured creditor’s recovery to the amount realized in a sale of the debtor’s property,
was violated by the Latvian award. It determined that the award did not contradict the debtor protections in

23 Although the court’s dictum was

the Georgian Civil Code and thus allowed recognition and enforcement.
limited, it appeared willing to accept that a violation of the Civil Code would automatically constitute a
violation of Georgian public policy.

Such a stance would be contrary to international consensus that an award’s effect might be in violation of
national laws of the enforcement country but not necessarily in violation of that country’s public policy under
the New York Convention and Model Law.?** Under these international norms, the court must undertake a
second-level analysis to determine whether the violation of national law rose to the level of a violation of basic
morality and justice.”®> For example, a Swiss court found that a foreign award containing a violation of Swiss
law prohibiting compound interest did not necessarily constitute a public policy violation.”®® The Georgian
Supreme Court found no violation of Georgian law in the award so it did not have to make this second-level
analysis. It is possible that that particular debtor protection provision implicates Georgian public policy but that
would need to be analyzed and explained. It is important that the court understand the limits of the public policy
exception and use the appropriate methodology to reach the right results.

% Tsertsvadze, Commentary, supra note 77, at 206 (citing Tbilisi Court of Appeals Case No. 2B/2828-10 (Nov. 26,

2010)).
Georgian law allows courts to reduce excess penalty interest in civil cases, but not necessarily when reviewing
arbitration awards. Georgia Civ. C., supra note 10810, art. 420. 356.
New Delhi Conference, Final Report on Public Policy as a Bar to Enforcement of International Arbitral Awards,
Int’l Law Assoc. Rec. 1(h) (2002).
Under LOPA, courts were allowed to change awards and this may be where the practice originates. LOPA, supra
note 68, art. 43.
iz JSC “P” v “L” LLC, case a-492-sh-11-2012, at 4, Supreme Court of Georgia (2012).
1d.
*% Giuditta Cordero-Moss, International Arbitration is Not Only International, in International Commercial Arbit-
ration: Different Forms and their Features 7, 21 (Giuditta Cordero-Moss ed., 2013). In Scherk v. Alberto-Culver
Co., the U.S. Supreme Court recognized that there was a narrower public policy construct under the New York
Convention, and enforced an international arbitral agreement acknowledging that the same such agreement, had it
been domestic, would have been against the law. 417 U.S. 506 (1974). The public policy exception does not exist
to ensure full compliance with the court’s legal system. Cordero-Moss at 21-22.
See Alan Redfern, Martin Hunter, Nigel Blackby & Constantine Partasides, Redfern and Hunter on International
Arbitration 11.109, 11.111-112 (2009); Dirk Otto and Omala Elwan, Article V(2), in Recognition and Enforce-
ment of Foreign Arbitral Awards: A Global commentary on the New York Convention 365 (Herbert Kronke &
Patricia Nacimiento eds., 2010).
%6 Inter Maritime Management SA v. Russin & Vecchi, [BGer][Federal Supreme Court] Jan. 8, 1995, XXII Y.B.
Comm. Arb. 789 (1997)(Switz.).
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V. Statutory Recomendations
A. Better Clarity on Scope

The LoA states that it applies to property disputes of a private character.”® More clarity on these
terms would improve predictability. Parties may be reluctant to engage in arbitration if there is the threat
that a court will set aside or refuse to enforce an award on the basis of arbitrability. Even if these terms are
clear to Georgian professionals, foreign parties may have reservations about engaging in arbitration in
Georgia if the subject is not clearly a property dispute of a private character.

B. Consider Ex Aequo Et Bono and Amiable Compositeur

The LoA omits the Model Law’s section allowing for the parties to decide a case on the principles of
ex aequo et bono (“according to the right and good”), or as amiable compositeur. Both concepts provide for
decisions based upon general principles of equity and justice, without reference to any specific national or
international legal provisions.”®® They allow for flexible and fair results that might be difficult under go-
verning law.”® For instance, amiable compositeurs can limit the effects of a contractual penalty clause and

271
and

balance the financial interests of the parties.””’ Both concepts have gained acceptance internationally
might be a useful tool for certain disputes where the parties have unequal bargaining power, such as emp-
"> While these concepts

may be foreign to Georgian practitioners, the idea of designing awards based on equity and fairness are not.

loyer-employee disputes,”’> or where the parties seek to preserve a relationship.

The parties should have this as an option.

C. Alter the Requirement to Consider Industry Practices in Awards

The LoA follows the Model Law in requiring the tribunal to take into account usages and practices
of trade. There are obviously sound reasons for this.””*
ration.””> However, there may be domestic cases of unequal bargaining power where usages and practices

It is particularly relevant for international arbit-

of the trade are stacked against the individual. For instance, it may be normal practice to provide limited
redemption rights or impose penalty interest on borrowers. If the tribunal is not forced to consider industry
practice, it may be able to provide a more equitable result for the individual.”’® The LoA should be amen-
ded to remove this requirement for consumer arbitration.

7 LoA, supra note 104, art. 1(2).

28 See Trakman, supra note 208; Yu, supra note 208; see also Laurence Kiffer, Nature and Content of Amiable
Composition, 5 Int’l. Bus. L.J. 625 (2008).

2 Kiffer, supra note 268, at 630-33.

7 Id. at 631-32.

' The concept of ex aequo et bono has spread all over the world. See Trakman, supra note 208, at 631-32; Mark Hil-

gard & Ana Elisa Bruder, Unauthorised Amiable Compositeur,? 8 Disp. Res. Int’l 51 (2014).

Trakman, supra note 208, at 623 n.8.

P Id. at 624.

4 See Christopher R. Drahozal, Commercial Norms, Commercial Codes, and International Commercial Arbitration,

33 Vand.J.Transnat’l L. 79 (2000).

1d. at 110-32; Avery Wiener Katz, The Relative Costs of Incorporating Trade Usage Into Domestic versus Inter-

national Sales Contracts: Comments on Clayton Gillette, Institutional Design and International Usages Under the

CISG, 5 Chi. J. Int’l L. 181, 181 (2004).

There is a school of thought that questions the appropriateness, in general, of incorporating commercial norms into

commercial law. See, e.g., Lisa Bernstein, Merchant Law in a Merchant Court: Rethinking the Code’s Search for

Immanent Business Norms, 144 U. Pa. L. Rev. 1765 (1995)(arguing commercial norms for relationship preserva-

tion are inappropriate for end-game adjudication).
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D. Promote the Remission Process

Georgian courts appear to be modifying and then enforcing awards under the public policy excep-
tion. This has a dubious legal foundation and encourages tribunals to be somewhat improvident in their
award construction. If the court can simply modify the award to comply with any legal infirmities, there is
no real consequence for the tribunal or the arbitration provider. It would be better if the tribunal were al-
lowed to remedy its own mistakes. A more robust remission process would improve matters because it is
better to remit than to have the courts modify the offending awards themselves.

The original LoA Article 44(3) allowed for the enforcement court to suspend proceedings for up to
30 days,””” but was stricken in the 2015 LoA Amendments.””® This could be brought back in an expanded
form that includes remission powers. Under the old Article 44(3), Georgian courts occasionally acted as
though this power existed.”” This proposed change would place the courts’ remission practice on firmer
statutory grounds. It would promote the rule of law and respect for the tribunals, lead to improved arbitral
awards and preserve arbitration autonomy.

E. Streamline Enforcement for Foreign Awards

The Georgian Supreme Court appears to have added, in practice, an extra requirement for parties seeking
to enforce a foreign arbitral award. The party must show that the award was not previously enforced in the host
country.280
Convention. Even the LoA has no such requirement.”®' Unfortunately, there is no easy remedy—one cannot
lecture the Supreme Court. But an amendment to the LoA could make clear that the technical requirements for
recognition and enforcement in Article 44 are exclusive and cannot be expanded.

This is contrary to the intentions of the Model Law and Georgia’s commitments under the New York

F. Clarify Public Policy

An effort should be made to clarify the parameters of Georgian public policy in connection with
arbitration. This could be accomplished through legislative action or a special judicial task force. Although
this is not easy, more clarity on public policy would promote predictability and limit judicial incursions into
the arbitration regime.

VI. Solutions to the mandatory arbitration problem

Mandatory arbitration is a large part of the Georgian arbitration system. While mandatory arbitration
offers potential benefits for firms, such as faster and cheaper dispute resolution,”® it also has significant
drawbacks. When a consumer waives her rights to court, she may lose important procedural safeguards,
such as discovery or publicly-financed legal assistance. Moreover, the individual loses the opportunity for
public vindication or retribution.”®® In addition, arbitration privacy prevents the public from learning about

2T LoA, supra note 104, art. 44(3). This is not found in the Model Law.

7 LoA Amendments, supra note 108, art. 1(19) (“article 44(3) is deleted”).

2 See Tsertsvadze, Commentary, supra note 77, at 113, n.407.

280 See Tkemaladze, Procedure, supra note 250, at 7-8.

21 Article 44(2) sets forth the technical filing requirements. LoA supra note 104, art. 44(2).

2 Mandatory arbitration has its defenders. See, e.g., Jason Scott Johnson, The Return of Bargain: An Economic
Theory of How Standard Form Contracts Enable Cooperative Negotiation Between Businesses and Consumers,
104 Mich. L. Rev. 857 (2006); Stephen J. Ware, Paying the Price of Process: Judicial Regulation of Consumer
Arbitration Agreements, 2001 J. Disp. Resol. 89 (2001); Becky L. Jacobs, Often Wrong, Never in Doubt: How An-
ti-Arbitration Expectancy Bias May Limit Access to Justice, 62 Me L. Rev. 531 (2010).

George Padis, Arbitration Under Siege: Reforming Consumer and Employment Arbitration and Class Actions, 91
Tex. L. Rev. 665, 685 n.131 (2013).
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a party’s bad actions”™ and reduces the likelihood of remedial regulatory action.”® Arbitration privacy can
limit public awareness of important social issues™® and remove the deterrent effect of a public judgment on
other entities.”®’ Arbitrators themselves have limited accountability, due to the private nature of their work,
immunity from judgment,”®® and limited court involvement.

One notable issue is the repeat player problem. The premise is that for-profit arbitral centers™ com-
pete with one another for the companies’ repeat dispute resolution business.””’ Because these companies
are drafting the agreements, the providers have an incentive to offer products more favorable to them.*'

The products that these providers offer to their clients may intentionally or unintentionally provide an
advantage to their clients. An example of intentional bias would be the marketing of arbitral providers to
businesses promising a pro-business product,292 and the removal of individual arbitrators from the provider’s
list for failure to issue business-friendly awards.””> An example of unintentional bias is the natural business
and social friendships that come with a long-term, ongoing business relationship between the provider and its
corporate clients.”* Another example is the repeated use of industry insiders as arbitrators. Although neutrals’
expertise is viewed as one of arbitration’s advantages, the insider may have a general bias in favor of the
industry.*”> Moreover, the expert will want to continue to receive arbitrator appointments (from the arbitration
provider or the corporate party), and may consider this in her decision making.**®

The Model Law and LoA assume that parties enter into an arbitration agreement as a product of their

free will.?"’

Yet, this consent is problematic when a consumer is forced to agree to arbitration as part of a
standard form contract.””® The consumer has no bargaining power when a business presents the pre-dispute
arbitration clause on a take-it-or-leave-it basis.””’ The consumer may not even be aware that she has waived
her rights of access to the judicial system.*” Moreover, most consumers do not think about future disputes

when purchasing products. Even if they did, they would not fully understand the risks.*"'

4 Schmitz, Privacy, supra note 206, at 1232,

Michael A. Satz, How the Payday Predator Hides Among Us: The Predatory Nature of the Payday Loan Industry
and its Use of Consumer Arbitration to Further Discriminatory Lending Practices, 20 Temp. Pol. & Civ. Rts. L.
Rev. 123, 145 (2010).
% Id. at 146.
*7 Geraldine Szott Moohr, Arbitration and the Goals of Employment Discrimination Law, 56 Wash. & Lee L. Rev.
395, 431 (1999).
Although, in Georgia, arbitrators are not immune from criminal liability for willful behavior. See Tsertsvadze,
Commentary, supra note 77, at 115 (citing Article 332 of the Georgian Criminal Code).
" Miles B. Farmer, Mandatory and Fair? A Better System of Mandatory Arbitration, 121 YALE L. J. 2346, 2356
(2012); Jeff Guarrera, Mandatory Arbitration: Inherently Unconscionable, but Immune from Unconscionability,
40 W. St. U. L. Rev. 89, 93 (2012).
22(1) See Jean R. Sternlight, Creeping Mandatory Arbitration: Is It Just?, 57 Stan. L. Rev. 1631, 1650 (2005).
1d.
22 Farmer, supra note 289, at 2359.
23
¥ See e.g., Sarah Rudolph Cole, Revising the FAA to Permit Expanded Judicial Review of Arbitration Awards, 8
Nev. L.J. 214, 217 (2007).
See Guarrera, supra note 289, at 93-94 (“Prosecutors do not get to choose judges who worked as prosecutors.”).
See Farmer, supra note 289, at 2357; Guarrera, supra note 289, at 93-94; Satz, supra note 285, at 143. See also
Alexander O. Rodriguez, The Arbitrary Arbitrator: The Seventh Circuit Offers a Lending Hand [Green v. U.S.
Cash Advance I1l. LLC, 724 F.3d 787 (7th Cir. 2013)], 53 Washburn L.J. 617, 636 (2014) (“Because arbitrators
compete for clients, it is imperative that they develop a strong brand and reputation in certain industries”).
#7 See 1981 UNCITRAL Report, supra note 238, at 78, 18.
% See Friedrich Kessler, Contracts of Adhesion—Some Thoughts About Freedom of Contract, 43 Colum. L. Rev. 629
(1943); Padis, supra note 283, at 684. See generally Alan Scott Rau, Arbitral Jurisdiction and Dimensions of
‘Consent,” 24 Arb. Int’l 199 (2008)(discussing consent in commercial arbitration).
Padis, supra note 283, at 684; Farmer, supra note 289, at 2359 (2012); David S. Swartz, Enforcing Small Print to
Protect Big Business: Employee and Consumer Rights Claims in an Age of Compelled Arbitration, 1997 Wis. L.
Rev. 33, 57-59. But see Steven J. Ware, Consumer Arbitration as Exceptional Consumer Law (With a Contractua-
list Reply to Carrington and Haagen), 29 McGeorge L. Rev. 195 (1998).
%" See Jean R. Sternlight, Creeping Mandatory Arbitration: Is It Just?, 57 Stan. L. Rev. 1631, 1648 (2005). Behavi-
oral science studies have found that consumers are “boundedly rational” and can only take a few product attributes
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The parties are also in unequal positions during the arbitration process. The repeat corporate client, unlike
the one-time individual, can evaluate the relative favorability of its past arbitrators and choose accordingly.***
This informational asymmetry is compounded by an experiential asymmetry. The corporation’s attorneys, unlike
the individual, choose the forum and rules, and gain practical experience, learning from mistakes.

These repeat player abuses were heavily publicized in July, 2009 when the National Arbitration
Forum (NAF), one of the largest providers in the United States, was forced to exit the consumer arbitration
business.’” Three days later, the American Arbitration Association voluntarily suspended all consumer
debt arbitration.® These events help promote legislative efforts to limit mandatory consumer arbitration in
the United States, similar to limitations in the European Union.’” Despite this, the incidence of mandatory
arbitration for U.S. consumers is increasing,m6 and it remains prevalent in many consumer areas.’”” Thus

far, empirical studies on mandatory arbitration for U.S. consumers have yielded mixed results.**®

309
d.

In Georgia, the use of mandatory arbitration in consumer contracts appears to be widesprea Geor-

gian consumers are no more likely to consider or understand arbitration clauses or bargain them away than

into account when making a decision. Since arbitration is usually not among these considered attributes, corporate
drafters have an incentive to include them in their standard terms. Russell Korobkin, Bounded Rationality, Stan-
dard Form Contracts, and Unconscionability, 70 U. Chi. L. Rev. 1203 (2003).

Consumers will usually assume that events of remote likelihood will not happen to them and will thus underes-
timate the associated risks. Michael Spence, Consumer Misperceptions, Product Failure and Producer Liability,
44 Rev. Econ. Stud. 561 (1977). This has been called hyperbolic discounting. Benjamin A. Malin, Hyperbolic Dis-
counting and Uniform Savings Floors, 92 J. Pub. Econ. 1986 (2008).

Schmitz, Privacy, supra note 206, at 1232; Satz, supra note 285, at 143.

% Rob Gordon, Binding Pre-Dispute Agreements: Arbitration’s Gordian Knot, 43 Ariz. St. L.J. 263, 263 (2011).

™ Press Release, American Arbitration Association, The American Arbitration Association® Calls For Reform of
Debt Collection Arbitration: Largest Arbitration Services Provider Will Decline to Administer Consumer Debt
Arbitrations until Fairness Standards are Established (July 23, 2009) https://www.nclc.org/ images/pdf/ arbitra-
tion/testimonysept09-exhibit3.pdf (last visited Oct. 7, 2015).

U.S. efforts from 2007-2015 have centered on an Arbitration Fairness Act (AFA), which has yet to pass into law.
For comparisons of current U.S. and EU consumer protections in this area, see Jon Fischer, Consumer Protection
in the United States and European Union: Are Protections Most Effective Before or After a Sale?, 32 Wis. Int’1
L.J. 308 (2014); Amy Schmitz, American Exceptionalism in Consumer Arbitration, 10 Loy. U. Chi. Int’] L. Rev.
81 (2013)[hereinafter Schmitz, Exceptionalism]; Tilman Niedermaier, Arbitration Agreements Between Parties of
Unequal Bargaining Power — Balancing Exercises on Either Side of the Atlantic, 39 ZDAR 12 (2014). Some
European scholars have discussed whether these arbitration provisions implicate Article 6(1) of the European
Convention on Human Rights (ECHR), which guarantees the right to a fair trial by an independent and impartial
tribunal. William Robinson & Boris Kasolowsky, Will the United Kingdom’s Human Rights Act Further Protect
Parties to Arbitration Proceedings?, 18 Arb. Int’l 453 (2002); but see Neil McDonald, More Harm than Good?
Human rights Considerations in International Commercial Arbitration, 20 J. Int’l Arb. 523, 537 (2003). Georgia
ratified the ECHR in 1999. See Georgia, Press Country Profile, European Court of Human Rights (Jan. 2015),
http://www.echr.coe.int/Documents/CP_Georgia ENG.pdf (last modified Jan. 2015).

Arbitration Study—Report to Congress, Pursuant to Dodd—Frank Wall Street Reform and Consumer Protection Act
$1028(a), Consumer Financial Protection Bureau (March 2015), Section 2, 11-13, 15-17, 20), http:// files. con-
sumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress-2015.pdf (last visited Oct. 19, 2015) [herei-
nafter Arbitration Study]. The Consumer Financial Protection Bureau (CFPB) conducted the Arbitration Study
pursuant to § 1028(a) of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, Pub. L. No.
111-203, tit. X, 124 Stat. 1376, 1955 (2010)[hereinafter Dodd-Frank].

Arbitration Study, supra note 306, at Section 1, 9-10.

For examples of studies showing repeat player and other bias in mandatory consumer arbitration, see Gordon,
supra note 303, at 273; John O’Donnell, Public Citizen, The Arbitration Trap: How Credit Card Companies
Ensnare Consumers 15 (2007) http://www.citizen.org/documents/Arbitration Trap.pdf (last visited Sept. 13,
2015). For examples tending to disprove bias or argue that arbitration results are no better than litigation for
consumers, see Jacobs, supra note 282, at 538-40 (reviewing empirical studies to date); Searle Civil Justice Inst.,
Consumer Arbitration Before the American Arbitration Association 109-13 (2009), https://www.adr.org/aaa/
ShowPDF?doc=ADRSTG_ 010205 (last visited Sep. 13, 2015) [hereinafter Searle Study]. See also Christopher R.
Drahozal & Samantha Zyontz, An Empirical Study on AAA Consumer Arbitrations, 25 Ohio St. J. on Disp. Resol.
843 (2010) (finding evidence of repeat player effect from better case screening of repeat players not from bias).
For many of the providers, mandatory consumer arbitration represents the majority of their cases. Tkemaladze,
New Law, supra note 73, at 668-69.
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American consumers. Many of the repeat player effects may also be present. The Georgian arbitration pro-
viders are for-profit entities, competing for repeat business from corporate clients.*'® Some providers even of-

311 . .. . . . .
Most providers administer consumer arbitration with a single

fer discounted fees for corporate clients.
arbitrator, chosen by the center.’'? There is a limited pool of qualified Georgian arbitrators, which increases
the likelihood of repeat player issues.’'* Most troubling, the largest numbers of cases are related to financial or
insurance companies collecting debts against consumers,”'* the area of greatest abuse in the United States
While there is no evidence to suggest that Georgian arbitration providers or arbitrators are engaging in
anything illegal, the incentives appear to be stacked against the consumer. One of the largest Georgian
providers admitted to having a 100% win rate for its bank clients.’’> Georgian law does not provide for

personal bankruptcy protection, so many of these collection awards can stay with borrowers for life.>!¢

A. Arbitrability

To protect weaker parties, Georgia could limit arbitrability by legislating to exclude certain groups or
types of disputes from arbitration.'” For instance, the legislation could exclude any disputes relating to the
collection of a consumer debt in connection with a credit card or bank loan. The advantage of this approach
is simplicity—the public would understand that these disputes are not arbitrable. The United States took this
approach in the Dodd-Frank Act, which excludes mandatory arbitration clauses in consumer mortgage
contracts,”'® and the Arbitration Fairness Acts, which ban pre-dispute arbitration agreements in employ-
ment, consumer, antitrust, and civil rights disputes.’” France bars pre-dispute mandatory arbitration clauses
in consumer contracts.”*” Germany prohibits disputes relating to a residential lease and employment mat-

ters.”>' And England bans arbitration if the amount in controversy is less than £5,000.**

310
311

Id. at 668 (noting all providers are commercial entities).
A highly-regarded Georgian arbitration center has this provision in its rules (its own English translation): On the
base of contract concluded between DRC and corporative client (client which considers arbitration clause in cont-
racts concluded in the range of his business and indicates DRC as line item actual arbitration), for disputes related
to corporative client may be determined different amounts of arbitration charge and different terms of their pay-
ment other than those stipulated under these Regulations. DRC Arbitration Rules, supra note 129, art. 29.20 (em-
phasis added).

Tsertsvadze, Commentary, supra note 77, at 104.

See Satz, supra note 285, at 147-48 (“The limited obtainability of arbitrators makes it more likely that the availab-

le arbitrators have heard multiple cases within a given industry and also more likely that the arbitrators have heard

multiple cases from the same company”).

Michael D. Blechman, Assessment of ADR in Georgia, East West Management Institute at 4-6 (Oct. 2011), http://

www.ewmi-jilep.org/images/stories/books/assessment-of-adr-in-georgia.pdf, (last visited Sept. 13, 2015).

5 Id at 4.

36 14

"7 One Georgian scholar has recommended an arbitration ban for Georgian consumers. Tkemaladze, New Law, supra
note 73, at 671.

% Dodd-Frank, supra note 306, 15 U.S.C. §1639¢c(e) (2010). See also Todd Zywicki, The Consumer Financial
Protection Bureau: Savior or Menace?, 81 Geo. Wash. L. Rev. 856, 907 (2013)(“Dodd-Frank bans mandatory ar-
bitration provisions in mortgage and home equity loan contracts.”).

319 Arbitration Fairness Act of 2013, S. 878, 113" Cong. (2013-2014), C.R.S., available at https://www. congress.

gov/bill/1 13th-congress/senate-bill/878 (last visited Oct. 7, 2015). See generally Peter B. Rutledge, Who Can Be Against

Fairness? The Case Against the Arbitration Fairness Act, 9 Cardozo J. Conflict. Resol. 267 (2008); Joshua T. Man-

delbaum, Stuck in a Bind: Can the Arbitration Fairness Act Solve the Problems of Mandatory Binding Arbitration in the

Consumer Context?, 94 Towa L. Rev. 1075 (2008); Sarah Rudolph Cole, On Babies and Bathwater: The Arbitration

Fairness Act and the Supreme Court’s Recent Arbitration Jurisprudence, 48 Hous. L. Rev. 457 (2011).

Shelley McGill, Consumer Arbitration Clause Enforcement: A Balanced Legislative Response, 47 Am. Bus. L.J.

361, 391 (2010)(citing French laws); Peter B. Rutledge & Anna W. Howard, Arbitrating Disputes Between Com-

panies And Individuals: Lessons From Abroad, 65 Disp. Resol. J., 30, 34 (2010)(citing French laws).

Niedermaier, supra note 305, at 17 (citing Zivilproziessordnung [ZPO] [Code of Civil Procedure] Jan. 30, 1877,

Reichsgesetzblatt [RGBt] 97, as amended, §§1025 et seq., http://www.gesetze-im-internet.de/englisch_zpo/ eng-

lisch_zpo.html (last visited Sept. 13, 2015).
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Yet, under this approach a state loses the benefits of arbitration. Businesses will likely incur increa-

sed costs, which either reduces their profitability or is passed on to consumers in the form of higher pri-

323

ces.”” It also foists all these disputes back on the court system, increasing case congestion and resolution

. 324
time.

Instead of knowledgeable experts, generalist judges would try the disputes. Moreover, as some stu-
dies indicate, it is not clear that consumer outcomes improve in litigation.’*
the majority of the cases and success rates for these types of cases are generally high in courts, too.

nally, it might deal a crippling blow to Georgian arbitration generally. It could irrevocably harm the reputa-

Collection matters constitute
326

1_
tion of arbitration, putting many of the providers out of business and reducing arbitration’s availability in
other legal matters.

B. Form Requirements and Judicial Review

Another possible solution is to introduce form requirements in consumer contracts and allow for ex-
panded judicial review and increased consumer awareness. For instance, German consumer arbitration ag-
327 In the United States, this
kind of requirement is not permissible in most contracts.**® However, the CFPB is empowered to study

reements must be isolated in a separate document that is signed by both parties.

consumer arbitration in financial agreements and may issue form requirements, among other regulations, in
the future.’”” Among the clauses the CFPB is reviewing are opt-outs,”*” carve outs,”' fees and costs alloca-
tions,z'3 % and disclosures.™*

Judicial review is the natural extension of form requirements. EU Council Directive 93/13/EEC
(Council Directive 93)** has played an important role in this regard. Council Directive 93 declares any

335 While these clauses are not

mandatory arbitration clause in a consumer contract presumptively unfair.
formally excluded, subsequent European Court of Justice decisions have held this to be part of public po-
licy and must be reviewed by the EU national courts sua sponte, for fairness and compliance with Council
Directive 93.%

One problem with form requirements, and its attendant expansion of judicial review, is increased
costs. Allowing expanded judicial review in each individual case would lead to longer resolution times and

undermine the important arbitration principle of finality.”*” Furthermore, without the common law device

322 Schmitz, Exceptionalism, supra note 305, at 98 (English Arbitration Act of 1996 bars pre and post-dispute arbit-

ration clauses to protect individuals’ access to small claims courts).

See Ware, supra note 282 (arbitration lowers business costs and competition forces businesses to pass on savings

to consumers). But see, Arbitration Study, supra note 305, at section 10, 16-17 (“we did not find statistically signi-

ficant evidence to support the hypothesis that companies realize and pass cost savings relating to their use of pre-

dispute arbitration clauses to consumers in the form of lower prices”).

Georgian arbitration proceedings averaged one to three months compared to one year in the courts. Blechman,

supra note 314, at 4.

See, e.g., Searle Study, supra note 308. Litigation may also have some of the same repeat player biases that are

found in mandatory arbitration. Marc Galanter, Why the Haves Still Come Out Ahead: Speculations on the Limits

of Legal Change, 9 Law & Soc’y Rev. 95 (1974) (arguing litigation system benefits repeat players). See also Gor-

don, supra note 303, at 274-5 (arguing litigation has tilted playing field against consumers).

See Gordon, supra note 303, at 282 (citing various empirical studies in the United States).

Niedermaier, supra note 305, at 18; ZPO, supra note 321, §1031(5).

328 See Margaret L. Moses, Privatized “Justice,” 36 Loy. U. Chi. L.J. 535, 545-47 (2005).

" See Arbitration Study, supra note 306.

30" Jd. at Section 2, 31 (consumer is given limited time to submit notice of opting out of arbitration agreement).

B! Id. at Section 2, 32 (certain types of claims are ‘carved out,” from, or not subject to, arbitration agreement).

32 Jd. at Section 2, 57 (attorney’s fees and costs contractually allocated among parties).

3 Id. at Section 2, 51 (contract discloses risks of arbitration such as limited appeals).

3% Council Directive 93/13/EEC, of 5 April 1993 on Unfair Terms in Consumer Contracts, 1993 O.J. (L 095) 29-34,
http://eur-lex.europa.eu/ LexUriServ/LexUriServ.do?uri =CELEX:31993L0013:en:HTML.

33 Id. art. 3(1), Annex.

336 Niedermaier, supra note 305, at 18.

337 Farmer, supra note 289, at 2363-64.
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of stare decisis, there may be inconsistent results from different Georgian judges. This would lead to
uncertainty and make it difficult for drafters to craft valid agreements. The Georgian judiciary is still adjus-
ting to the LoA and its limited court intervention norms. Expanded judicial review would reverse that trend
and cause confusion.

C. The “DAL” solution

The best solution involves a combination of measures designed to improve arbitration without exclu-
ding consumers. The solution focuses on three areas: disclosure, appointment and licensing (D.A.L.).

1. Disclosure

Arbitration providers should be required to disclose a limited amount of basic data regarding man-
datory arbitration. Information could include: (i) the identity of the non-consumer party; (ii) the type of
dispute; (iii) the identity of arbitrator(s); and (iv) the result. Ideally, providers would make this information
public on websites or upon request. At a minimum, it would be submitted to the appropriate public agen-
cies, including an Independent Appointing Authority (IAA, below). California recently enacted a similar

. . 338 o 339
disclosure regime’”" to positive effect.

Although disclosure alone will not change consumer behavior, it
would promote transparency and improve tribunal behavior.>*" It would allow the public to assess whether
there is a systemic problem with a particular provider. It might even shame some companies into avoiding a
suspect provider. It would also provide information to the IAA (below) about possible impartiality and help

arm individuals with better information during the appointment process.

2. Appointment

The LoA follows the Model Law rules on arbitrator appointment. They are appropriate for international

. . . . . . 341
arbitration and domestic arbitration between commercial actors.

However, the appointment process needs
to be modified for mandatory consumer arbitration where the sole arbitrator is appointed by the provider.
Fairness demands that the sole arbitrator be truly neutral and impartial. The law should improve arbitrator
impartiality by removing the provider from the appointment process. The LoA already provides a partial
solution: when there is one arbitrator, the parties must try to agree on the appointment, and if they fail to
agree, a party may request court appointment.’** This is in effect unless the parties have agreed to a different
process. One solution is to remove the option for parties to agree otherwise and make this the required
appointment rule for consumer arbitration.** Court appointment does have drawbacks. Courts are not
involved with arbitration on a regular basis and may not have the ability to choose the most suitable arbit-
rator.*** Courts are also busy, and the wheels of justice may take a long time to effect the appointment.*** Fi-

nally, according to one expert, Georgian courts have been reluctant to engage in the appointment process.**®

33 See Cal. Civ. Proc. Code §1281.96(a) (West 2015).

Tt allowed for the public to better study how arbitration was working. See, e.g., Mark Fellows, The Same Result as
in Court, More Efficiently: Comparing Arbitration and Court Litigation Outcomes, Metro. Corp. Couns. 32 (July
2006), http://www.metrocorpcounsel.com/pdf/2006/July/32.pdf (analyzing results of arbitration data made avai-
lable due to disclosure rules).

On the other hand, some may continue to proudly market their services as business-friendly.

One local expert has recommended moving to joint-selection of Georgian arbitrators. Giorgi Narmania, Party-Ap-
pointed Arbitrators: Past, Present and Future, 2014 Alt. Disp. Resol. Y.B. Thilisi St. U., 106, 120-21.

2 10A, supra note 104, art. 11(3)(b).

3 Gordon, supra note 303, at 285 (recommending court and joint approval appointment for consumer arbitration).

3 Akseli, supra note 126, at 252.

345 I d

" See Tsertsvadze, Commentary, supra note 77, at 105-06.

340
341

69



A better default solution, if the parties cannot agree, is to direct the appointment burden to an In-
dependent Appointing Authority (IAA). The IAA could be a person or an institution, such as the President
of the Georgian Bar Association or the GBA itself.*"’
an outside organization. Or, it could be a specially trained and designated authority appointed by the Mi-

It could be the Georgian Arbitration Association or

nistry of Justice. The main point is to remove the appointment authority from the compromised institutions.
The 2015 LoA Amendments expanded the appointment authorities to include not only courts but also “any
institution” so the law is already moving on this direction.’**

In order to preserve the party autonomy principle, the list system of appointment should be employed.
The American Arbitration Association and other fora use the list system.”* Under the UNCITRAL Model
Arbitration Rules, for instance, if the parties cannot agree on a sole arbitrator, the appointing authority pro-
vides each party with an identical list of potential arbitrators.”™ Each party has a limited period of time to
return the list with the names it has deleted (without cause),”' ranking in preference the remaining names.***
The authority then makes the appointment based on the parties’ preferences.*> If there are no common names
from the two sides’ returned lists, the authority makes the appointment at her discretion.’>* Although the list
system is slower than direct provider appointment, it gives the parties an opportunity to express their choice
and feel part of the process—an important principle that is missing from Georgian consumer arbitration.*>> The
list system also guards against the actual or perceived impartiality of the IAA. It mitigates the repeat player
problems because providers do not control the arbitrator list and arbitrators do not have an incentive to assist
the institutional parties. It will also improve public perceptions of arbitration.

There are two disadvantages to empowering an IAA. First, it will slow down the process when

compared to direct provider appointment, especially if a list system is employed.356

But the gains in fairness,
and perceptions thereof, might be worth the increased time spent on appointment. Second, it will not be
popular with the providers as they will lose control of arbitrator appointment.’>’ On the other hand, if these
institutions want to continue to receive high-volume consumer cases, this might be the only feasible way for
them to continue. The alternative may be a blanket consumer arbitration prohibition. Finally, an IAA might

help improve these institutions’ reputation, promoting further demand for arbitration in the future.

347
348

See Alan Redfern & Martin Hunter, Law and Practice of International Commercial Arbitration 200 (3rd ed. 1999).
See Explanatory Letter, supra note 125, §(a)(a.c.) (“another change related to rules of appointment of an arbit-
rator(s) specifies that arbitrators may be appointed not only by a court but also by any institution (if the parties
have agreed s0)”).

' See, e.g., AAA Rules, supra note 143, at R. 12 (2013).

30 G.A. Res. 65/22, UNCITRAL Arbitration Rules, art. 8 (2010), http://www.uncitral.org/pdf/english/ texts/ arbitra-
tion/arb-rules-revised/arb-rules-revised-2010-e.pdf (last visited Oct. 7, 2015)[hereinafter UNCITRAL Arb. Rules].
In the United States, the striking of a name (without cause) is sometimes called a peremptory challenge.
UNCITRAL Arb. Rules, supra note 350, art. 8(2). The number of peremptory challenges (not challenges for cau-
se) could be limited so that there is a higher likelihood of at least one mutual name, thus reducing the chances of
having the appointing authority step in to make the appointment. See, e.g., AAA Securities Arbitration Supple-
mentary Procedures, R. 3(a) (2009), https://www.adr.org/cs/groups/commercial/documents/document/dgdf/ mda0/
“edisp/adrstg_004107"1.pdf. (last visited Feb. 23, 2015).

%3 UNCITRAL Arb. Rules, supra note 350, art. 8(2).

3 Id. art. 8(2)(d).

%5 MacNeil, supra note 127, at §27:3:6:1 (noting importance of parties’ equal participation in selection process).

¢ Douglas Earl McLaren, Party-Appointed vs. List-Appointed Arbitrators: A Comparison, 20 J. Int’l Arb. 233, 236
(2003).

One alternative is to allow providers to manage the appointment process but mandate a list procedure, open to all
licensed arbitrators, and provide a publicly-funded “consumer advocate,” who would be empowered to assist
consumers with navigating the procedure. This might be more palatable to the providers, although less ideal for
consumers.
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3. Licensing

Georgia should establish an arbitrator-licensing regime. The Georgian Arbitration Association would
be a natural party to administer this program, but it could be handled by the Georgian Bar Association, the
National Center for Alternative Dispute Resolution (NCADR)*®
main components of this regime would be an entrance test on skills and ethics, continuing education,

or another well-regarded institution. The

adherence to strict guidelines on ethics and competence, and a disciplinary procedure. A licensing regime
3% By educating arbitrators

on basic mediation skills, the LoA’s settlement provision®*® would receive more attention and parties would
361

would promote competence and professionalism as well as public confidence.

have better opportunities to restructure their financial relationship in mutually beneficial fashion.
All three components of DAL will work in synergistic fashion. For instance, access to the disclosure
information would be important for the IAA to provide parties an arbitration list that is neutral. And,
licensing would be an essential quality control device for the IAA arbitrator list.
DAL is designed to improve arbitration, rather than restrict it. This is consistent with the new EU

Directive on Alternative Dispute Resolution for Consumer Disputes.*®

DAL promotes public confidence in
arbitration, protects consumers from bias, and maintains arbitration’s important advantages: efficiency,
cost, flexibility, and finality. The solution is less disruptive than a blanket ban or complicated form re-
quirements with unpredictable judicial review.

But DAL is not perfect. Data disclosure entails new recordkeeping costs, although they should be
minimal. Disclosure will reduce confidentiality protections, although those protections mainly serve the
repeating party. Data disclosure could to be coupled with supervisory powers to review and punish cases of
systemic bias,’® however, that would add a layer of complexity to the issue and might not be worth the
gains. With disclosure, arbitrators and providers will alter their behavior (to the extent necessary) to avoid
the perception of bias or impartiality. Shining a light on the process will have its own tangible benefits.

Taking the appointment process out of the hands of the providers will be tough medicine, but the
solution is workable and should not cause significant economic harm to the providers or arbitrators. To the
extent that this solution allows mandatory consumer arbitration to survive, it is a benefit to providers when
compared to the draconian alternatives.”® Licensing will also entail some additional costs to administer a
gatekeeping process and disciplinary regime. These costs will mostly be paid among the arbitrators so the
net effect to them should be minimal. There will be some administrative costs, but they will be worth the
price in better, more just arbitration.

VII. Conclusion

Despite the country’s problematic arbitration history, Georgians continue to look to arbitration to set-
tle their disputes. This is a positive sign. With the recommended changes, the LoA should encourage inter-

% The NCADR is located at Tbilisi State University. Its website is available at http:/ncadr.tsu.ge/eng/2/news/52-

ncadr-initiatives-for-business-law-reform (last visited Feb. 23, 2015).

See Blechman, supra note 314, at 13.

LoA, supra note 104, art. 38.

Cf. Teo Kvirikashvili, Med-Arb / Arb-Med and Prospects of Their Development in Georgia, 2014 Alt. Disp. Resol.
Y.B. Thilisi St. U. 51 (recommending mediation with arbitration); Hilmar Raeschke-Kessler, The Arbitrator as
Settlement Facilitator, 21 Arb. Int’l 523 (2005)(discussing windows of settlement opportunity during arbitration).
Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on Alternative Dispute
Resolution for Consumer Disputes, No. 2006/2004 and Directive 209/22 EC, 2013 O.J. (L 165) 63 (requiring
Member States to develop ADR mechanisms for consumer disputes).

See Farmer, supra note 299, at 2369-93(recommending provider liability for systemic bias). However, systemic bias
would be difficult to define and penalize. Civil liability would also achieve little for Georgian consumers. Georgian law
already provides for criminal liability for arbitrators. See Tsertsvadze, Commentary, supra note 77, at 115.

See Blechman, supra note 314, at 14-15 (recommending a ban on for-profit providers); Tkemaladze, New Law,
supra note 73, at 671 (recommending restrictions on consumer arbitration).
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national investment, promote domestic economic activity and help relieve crowded court dockets. The law
represents a substantial improvement when compared to the previous arbitration regimes that Georgians
endured but it remains a work in progress. The law’s similarities to the UNCITRAL Model Law provide a
familiar framework for many actors.

Most of the law’s shortcomings can be addressed through statutory revisions. If the law provides
more clarity, there will be less misunderstanding, inconsistency and abuse. Significant issues relate to the
role of the courts. Because of the history, Georgian courts are suspicious of arbitral awards, especially those
related to consumers. Some additional adjustments, such as aiding the remission process and clarifying
public policy, will help the courts protect parties from abuse without damaging the development of arbit-
ration. The Georgian Supreme Court has proven willing to enforce foreign arbitral awards against domestic
firms. With further clarity on public policy, the court’s practice could become an excellent example for
other developing countries.

The primary threat to arbitration in Georgia and elsewhere is the use of mandatory consumer
arbitration. While drastic solutions exist, such as banning the practice or forcing out for-profit providers, a
more nuanced approach might make more sense. A solution that balances all stakeholder considerations,
and attempts to address the root causes (repeat player and arbitrator appointment problems) is the most
likely to be successful.

Other developing countries can learn from Georgia’s experience. Arbitration can be a powerful tool
that promotes efficiency and economic activity. It can also become a tool that denies individuals® funda-
mental rights. As Georgia is learning, important consumer safeguards need to be in place for domestic ar-
bitration to meet social needs. Repeat player problems must be addressed at the design stage. The specific
roles of courts must be clarified and monitored. Ethics rules should be promoted and enforced at the be-
ginning. Widespread professional education and continuing training appears to be an essential ingredient.
With some adjustments, Georgian arbitration can become a model for the developing world.
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mgd900bos ©s BMbsdgb@nMo magabnymgdgdol ozz0b JmGggBGnob.m

IV. bagdomoggmmb 560§ @Mmagab sbsma 336mba

2010 Bl domsdo 3g30s LageBamggmmb sGdo@Gogalb sbomo 3obmba.'™ LodsGmggmmb
396mbo 630 Moy dg 360d369mmzbom 8oLyl dggMomgdama 3Ge@gdal 3m3abool Gadn& 3o-
BBl LogBosdm@obm Logodm sMd0GMoybg'® (Bodnmo 3o6mbo). dgrgasw, bodsMomggmmb o6-
d0@Magal Bgbgda, ode M80gb0dg LoyNFeEMgdm doebMm, 3sG3mMbndgdymoas momgdal
70-5300 96056, 3500 Mol 360d369mmmzab Lagagmm oM EBomMgdmab, Mmammagda(zss: oM dg-
00, 9365060, bmBbgomn, sDgHIs0K 60, Bbgomo s 396dsbns.'%

396mbo 3Mbo@Magdy MO Mbggmymagl LobsdsMommgdl Mgcm bLobosMagdbmm ©s 3mb-
LGP HMEom 3MdoGMsgolb Mgg0dda. LaJomggmmb babsdsMmmmmgdl sbms 3oMggma
0d3b smbEnmgdal og@obongns, omdEs sbomo 3obmba drymagh LabadsMommmgdal Romggsl
030G Magolb 3Mm39L9dd0 0bLEOB(3098580y, MMImMmgdais L3E0BFNOsE Ml EsEaqgboemo
80396 356m630.'" BBEMogdg 3o6mBab 8g-9 Fqbemo sagbl, GmA LobsBsGommmd mbws 3g-

19 gshlarba, bogddg, Bgdmambadbama bjmenom 98.

101 ndSU, 3.

0439, 2.
0439, 10-13. LabaBoFmmEmd, s3fgm3g, ool 336s, HMA LsdoMmgzggmmb Labbmal LadsGomals sGHdo@FMoga

ogm Ladgmms bob@gdolb 893330Mgmds. 0gdzg, 6-7. 3obmbagfn JuMogdol asdmygbgdal 3Mogd@ngs

QoM 353mgbsl  sbegbrs  3mogb@adol Immmeabdyg, o Mmame goEsgFombyb anmabEgdo

LodomonmadMog ©e390L s Mmome Dg8md8gmgdsb sbpgbos JoMommmao smda@Magal gobgomatgdady.
104 LagoMmggemmb 3obmba s@da@Magal dgbabgd (LoA), 13, (2.07.2009), Lagdetimggmmb 3s6emadgb@olb mangns-
o a0bgmo (398am3dn —LoA). 48-9 dqbemal 0bobdo, Jobmba damada dgz0ows 2010 Bemals 1 0sbgamb.
U.N. Comm’n on Int’l Trade L., UNCITRAL Model Law on International Commercial Arbitration with Amend-
ments as Adopted in 2006, U.N. Doc. A/40/17 (2006) [398cam8dn — Model Law]. UNCITRAL-ob g3qcems
©m3896@0 ImEamato 3obmbal dgbabgd bgmdabebgomBas: <http://www.uncitral.org/ uncitral/en/index.
html>. UNCITRAL-0b ;obob3sw: &03nmo 306mbn gobgnmgbomos 3@ o@qdolb @obsbdemgdmom s6dad)-
oyl 3Om39enMmgddg magabo 3obmbgdal Hggrm@dgdobs s 3mmgMmbobdgdal asbbabmmM(z0gmgdmac,
Goms Ibgoggmmdadn ndbgl Bomgdnma bogMmodmabm Logodfm s@Mdo@fagal goblbsgnmmgdmma do-
bobosmgdmgda ©s bagnfmgdgdo. ngo sbsbagh dbmgmam 3mblgblall bogMcmsdmMabm sGHda@Mogmma
36598 030L dofamo sb3gd&gddy, MHmImgday Bomgdymoas yzgmes Mganmbol 3Go@gdobs ©s dbmes-
momb bbgowsbbgs bLadsmmmgdMogo s g3mbmdagnta LobGgdalb dogM. 0dsg.
1% 53 93946980L LEMEo Rsdmbomzgsmabogalb, GmBmgddsiz donmgl Godyco 3obmba, ob. UNCITRAL-ab
3003396 w0,<http://www.uncitral.org/ uncitral/ en/uncitral_texts/arbitration/1985Model_arbitration_status.html>,
deagnmb gbbmEs 2015 Bgmb). 4968s6@gd0mn doMoma LogoMmzggmmb s@mda@Mogal 306mb3Mmgdd dy,
Am3gma(z 3m3boes LagoMmggmmb LosGdn@Mogm 3obmbgdal g3Gm3mmmsb ¢ 3gmgbo 3s6GImMbabg-
Sabamgob. go63sMGgdnma dofoma Logomggmmlb sMdoGMagal 3obmbdmmgd vy, 2009, 1 (Jsoemem
060y, 93@™Mab goomby), (d99mam3dn — LoA, 3563568 gdocn dotamn).
39bmbo 8630@ Moy Dy sagbl: ,,08 39b6mbam FaMomm bsgombgddo Labsdofmmmm o6 RogFggs svgoma
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105

107

Lo gnmbdo, gamms baddggdabs, Gmmadoz b3gEnsmaMem o3 3obmbaom 560l MdEMbzgmymagama, LoA,
bgdmembadbmmo Lgmemom 1044, 89-6(2) Iqbemo.
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byz08mb 3mddgmgds s bofmggdo 30gdo36mb sMdn@ Goyda, oy Laddgdn sMal bgmdg3Gmgds
56308 Gordy ©d by AMMmMs© dmaombmgl 8sb.'" LobsBsGomml BomMggmmds sGdodGagol
8603369mm3560 360630305, GmBgmo(s byl @Bym3L 9839J@nE™3sL'” s 396mbo sG0@Gaydy
obgblL d0Dobdgbmboem doemsablbl dobbydbs o LogoMmgdgdl dmEnlb 0d MbodsMomdal dgbo-
RgeObgdmae, Mmdgmoai BaMdmndzgs 3g@dm 5Mdo@Magdy 396mbalb 3mddgmagdobsl. gJggdmo
dmygobomo 396J@&qd0 gobabomagl sbamn 3o6mbol 136nd369mm3569L boBaemgdl.

3. 396mbab RsmRmagda

3630GMagdg 396mbolb 8obgog0m, yzgms Lszombo dgodmgds 396 gosbymglb LosMdns)-
Gogm Bgboo. 306mbo oMd0@Magdg drmmash LosMdo@Mogm GMadybambl ,,3960dm boboscmalb Jm-
bgdM0g0 o3960bmgal, GM3magdos g8ysmgds IboMmggdol MobsdsM YRmMydgdl s, MmIgmms go-

« 11

©ogd®a(3 8656993L mg00mb Jgndmosa™.!’ JoGmmmo bodmdsmadm jmmgdbo a06856803L bo-

J00935b mame(s ,,6900L30gH Logobl, obgzg EmamM(y sM8doGgMosmyM Lo nmmgdsl, MHm-
dgmbo dgodmygds Bmmdmbgb, 0ygbgdwbgb ©s n(30mgdbgb xodoznGo ©s ayFowommo 3o-
ﬁ)abn“.m bogemorgdol dmmbmgbs, LagosMmonmmm, 5a9bb NBm™m gomom RaMhmgdlb, 3000 Go-
3m60 396mbals dmmbmgbs 3m3gMsonmo MEmogMommdowsb Bo@dmadmdae Q0336cb3.“2 o330
@030 396mbob 3933435393 gd3s FoMmom nb@gM3Mg@os0s dobsgb Gg@mBabl — ymdgmz0m-
0P 3mB 369 bsgoobgdo 3g0dmgds Bsomgemml bojomgdsbmsb ©s3538063mm ©ag9-
3500 o 300b(3 3mbggb B3y 3obmbol BoMamagdl gomgm. gMom-gfmo dogsmomon ngbgdbmes
36989bD0gdo bgmazzsbgddy absddgdal de@)(ﬁod@)om.lM 3003m(393mmo 56 50l obgmo Jof-
oo bdg399d0, HMImgdos dgadmgds gobbabmaMagEal boymomgdnl LodmaEMgdl Gadnfa 3o-

108

0439, 39-9(1) dgbemo; Logotoggmmb badmgomsdm 3megdbo (CPC), badsfmggmml 3ocmsdgb@ol mea-
(300mFin godgon Ne 47-48, 31 093933960, 1997, dgqbmgdo: 186-9 (1) (), 272-9 (3) (bogotrorggmm), (3g3-
©amddo — bagoGmggmmb badmgomoadm Ladmmzgbm 3mmgdLn). sGdo@FMoga 8mddggdl, oy Labadstio-
m o6 300Rbgsb, HmI bgmdg3Emmgdsl doms ol o geMamma. baddalb dgbyzg@E ol dmmbmgbs o6 nb-
gds JoMmmo 5Md0GMoyqgdobmaal, 853688 MRMm g s LosMmdo@Mmagm asmbgzgdabomgal bbge-
356 6930b80gM sgomsb. gb 8gbmo Jgbbmmws 2015 Bgmb sMdo@Moydy 39bmbBab Gadn@ 35bmbmab
3563mbabgdals Bobbom. LodoMmggmmb sGda@Magol Jobmbal dgbBmmgdgdo, LodeMmggmmb Sotme-
896&0b mgognsmado gobgmo Ne3218, 1-cmo(3) aqbea, 26 o0, 2015 (bogstimggmm). (3g8amadda —
dgbbmegdgda sMdo@Mogal 306mbdyg). ab., sgcgmgg, Model law, Dg3mombadbyma Ljmeom 105, 3-8 (1)
dabmo. Lagdal 5MdoGMogdg dabodoMmmogom sMdnGMagdg 3obmbal Lobyalbo NdHYbggmymegs Imao-
bmgos LosMdo@Mogm aomBgz9dal @ebygdol s 36y, MdMamme, bamsbsm bosMdoGFaygm bymdg36v-
mgdob 5Mbgdmdabl. 39bmba sMdo@Moyg by, Bgdmambadbmma bjmemom 103, 89-9 (1)-(2) dqbmo.

Gary Born, The Principle of Judicial Non-Interference in International Arbitral Proceedings, 30 U. Pa. J. Int’l L.
999, 999 (2008-2009).

39bmbo 5Gd0G Moy by, bgdmambadbama bjmmom 104, 1-emo (2) 8bema.

Logdomggmmb Ladmgomsgm 3megdbo (CC), LogoGmggmmb 3oGimsadgb@ob mgoosmama godgmo
(OGPG), 31, 24 agmabo, 1997, 147-g 3o (bagofmggemm), (8g3amadda — badofmggmmb Lodmgomadm
30eggLo).

odel law, g3mambodbmmo bjmenom 105, 1-gma 34bema.

&9M30bL ,,mbs og(39L Fom 0bGgM3MmgGosns abg, MM FoMogwglb 3mIgMmzoyyma bobosmal gMon-
960mdgd00sb Bomdmdmdom yzgms Losgombl, 0dbgds gb 3mbGFsd@om o9y s65“. 0gdgg, 1-ma 8xbema,

109

110
111

112
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Lgmeom 3.

UNICITRAL-0b sbsgmo@gognta 3m8gb@omn dofggm dqbmmasb ©s3033069800 900896L, Gm3 3mBg304-
ol gofgmygddo ,,06 dgoal IGmIocan 3mbgmagd@gdo obe) ©sobogdgdslmsb ©s39330Mgdema eggda ©s
R3gmmgdcogo dmdbdscgdemals bokagMgda, Jogbgoogem dsmn dabbgbmeb edmgomgdnmgdabs®. dgg-
o9dmmo 3898 gdab agbgfMomycn 8ngzoba, sbamadngnco 3m3gbGecn LogMmedmEabm jm3gFzonmao
630 Magal dgbobgd Godmma 30bmbol &adbGob 3Gmgd@dg, 18, UN. Doc. A/CN. 1985, 9/264, (398c-
am3ddo — &odnco 3obmbo Model Law, 56500 3m6o 3008968 060).
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bmbals 30Dbgd0bmzgal, dogmod doDobdgbmbomons ©o35L3365m, MM 3ol Bog(398mEs Gofmm 0b-
&9gM3Mg@o(300.

630@Mag0l 3obmbol gofMamgddn gmm d60d3bgmmgabo dgbemmmags 56l ob, Gm3 ©ags
1B aymb 9mdm bobosomob. gb Jgdmyogs 36 RSBL G3y® 306mbdn. sz 3obmba sMdo@ Moy by
5 303 6gd0b3ogMo 35dmd39ybgdma bobodstmmm boddg o6 406356 Bogl 93 dmmbmgbab. oé-
0@ Moyl 083909006 9dmma gehm-gomo boddg gbgdmms ydfsgo Jmbgdol godmbyngal vg-
m9d5bmdb s393d0M9dm ogsl, dogMad o6 dOYb3gmymBs J9Mmdm boboscmnl dmmbmgbals
306083@636[).“5 33mog MRgds 360d365mm3zs60 30mbzgda: 5oL 3BMEY300L bofmabbdyg LaRogs-
60 ggmdm bsbosonl @357 560l sbogdgdmmab baRogsma babogsmm badmdem ommdgddy 79M-
dm bsbosoob QQBo?“G LobgmdBogm Lasggb@mgdobowdn domnmgdsad, by dmsbgmmb sMdo@Ms-
g0b 08 Bo®Bm bgmdg36mmadgdl, Bgodmagds 3gdmawml j9mdm bsbosmob dmmbmsbs.'” vy wo-
3900 LabgEdbogm Losggb@mgdal Restmmmmmdoo Rsamgmgds j9Mdm bsbosmob ©sg39dsw, 353nb
dgodmgds bomsbawm agmb goMom b gfm3Mg@s30s.

5333560 dbmzobo LEbIMEG dgadmgds bzl LogMmedmmabm sMdo@Mogl Lo-
Jomnggmmda. bobsdaommmagdo 530G Moy by ©d393gdoM5dobmsb 353306 gdem b 3ombgdl
R39mmgdfngse By39@ 96 Lognmem gMmzbam 306mbdy oyMbmdom, dogbgmegsw 3batgqdl
3ol o@bgdmmo Jgmobbgdabs.'™ 080l asdm, Gm8 3o6mbo sMd0GMogDg 0dmggs dbom3o6
RO mgdL bosMdo@Mogm 3939809850 gdsbmab s 3o3d0Mgdam, @ sbmmEa dbamgqdo dgndmgds
Bbbgb, Hm3 domn s39d0 sbEMMEYds Jommmm LabasdsMmnmmgdda. 53 Jndgboom Labomggd-
mm 0469dm@s og bobodsMommm b Lo 3obmbdwgdemm 356350 B gdnl doggdo.

3. LysMmdnGMmagm bymdg3mnmgdab gm@3s

39bmbo 8M30@ Moy Dy sGoMmMgdlL 3gMdm sMdo@Magol 396mbol 8mmbmzbal s dmambmgl
LosMdo@Mogm bgmdg3Mmadsb BgMommdomn gmMdom. ob bgdnbgzbom dobrgglh Godnca 3o-
Bmbab bgbgdl bLonbGgFMgbm BmENYN 3o(3000. MMN3g — 3obmbo sMdaGMagDdg s GodMa 3obmba —
0dmg3s bgdommgal basmdo@Magm bgmdg3mmmgdal 6930L3ngH BgFammdom gm@m3sdy, dom dm-
ol gqvgd@ﬁm&gj@%g,“g 0993(30 39bmbo vMd0GMagdg bgdol Mmagl, MmA, oy HmM3gmndg dbathy
360l Bobogy@o 3060 ob s@3nbabGMoz0mn Losggb@m, bosMdn@Moygm bgmdgzGmmgds Mbrs
oymb BgGommdocmn gm@mdom. of 3obmba dmambmal 9mnenmdnomol gcm dgdmyomm aobdsm-
&gdsl, Mo(3 bos dma(3e300gL b3g(30530396 0bLEEOM36EGL, bymImBgmaml dbsfmggdals 8036.120
9L d9br@zs sbgbgdmmoas 3mabIsgdgmms ©o(330L F0dbom s 30l Fabsbemdgdgmo gond-

xmdgLgds. !

B mdomobob bosdgmagom LobsdsGmmml bogdy Ne2B/---11---2011 (bEHmmo 6mgHo s MmdGomo 56 s@al
bgm3dobobgoman).

300bbgbgo, MM Lo8dsLmsb ©s33330Mgdmmn sggdn, MmBmgda(z Mol GodyMa 3obmbol oma-
mgdL g6, dgodmgds Imbgmglb sMdn@Moydy 396mbal 0Mabondz0sda bsgmmgdob ©s398%y. 8m-

116

Mo 3obmbo, sbsmn@ngn®a 3m3gbGetn, bgdmombadbyma bmeom 114.

39bmbo 56508 Moygdg, bgdmambadbmma Ljmenam 4, 89-8 (8) 3ybemo.

"8 ob. Bernard Hanotiau, What Law Governs the Issue of Arbitrability?, 12 Arb. Int’1 391 (1996).

" Model law, Bg3msb0d6mo bmenom 103, 8g-7 (4) 8abmo; 3o6mbo s@d0@@ogbg, Bgdmsembadbammo bjmemom
4, 39-8 (5) Iygbmo. 3obmbo 5Md0GMoydy aobLodM3MezL ,,qmgd@OMbam  3mMmINBagszoslb™ 3g-2 (1) (3)
mbemdn. LostdoGMmagm bgmdgmmgds nmgmgds bgHommdoma, o dobo dobssbo Rsbgmaemos bg-

117

30b3ngFo gm@mdom, ,,LosMdogMegm bgmdgz@memgdol o6 3MbGMOJGOL BMEMTobogsh edme3ngdrow™.
0dsg, 8g9-8 (4) 3gben. 3MbBMog@nb KmMMBncgdol Immbmgbgdn gd393gdomgds bodetmggmml Lbadm-
Jomodm  3m@gdLL. Lagotmggmmlb Ladmgsmadm gmegdLbo, bDgdmembadbyma Lmmom 111, 319—g-348-
dnbemgdo.

39bmbo 530G Moy dg, bgdmambadbamma bjmemom 104, Art. 8 (8).

39bmbo 86308 Moy Dy, 3568sMmBgdomn dofoma, Bg8mambadbema Lgmemoam 106, 9. 306mbo sGdoG Moy dy,
2869039, dmazegms gobbogmm@gdam babl, Mmogbsi mMagg Bbomy goDdagmEa oMas, BogMed o6M-
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396dm 530G Magdg 3obmbolb 3mddgmgdal 3gMomedo Jofmmmds Labadsmmmgdds Rsdm-
8Y4omndgl BgMommdomn Immbmgbgdal Lszdsmm 339360 abBgM3Mg@s(3ns: oy dbsmggdo asbo-
3905© 56 EsbMBL3bb BgMHommdom, yzgms mgaznsmMo dmmbmgbal dg3waga Labsdsmmem-
9835 dg0dmgds bgmdg3eymgds homgammb QO*QBBQE)Q)QQ.IZZ 3353360 0b@gM3Eg@ o (300 nym mm-
3039600 3sbmbo LosMda@Mogm Mggodab oMazmog scdmbgbama Mbsdsmmmmdabsowdn. bastdod)-
Fogm 3obmbol dgbadadnbow, Labodsmmmmgdo s3fMdgmgdebgb 3 dgdbemnm 36od®ndob.123
36mMdmqdnb 6sBoemn dgndmgdmes ymggamoaym bssMdo@Mogm 3obmbols dmmbmgbs, Hm3 bgmdg 3-
mmgdgdo dmoze39L L3gE0BING domomgdsl dgMBgmmo GmENBalb LosmdaGMmagm bgbgd-
%3.124 9L dmbm3zbs ngm 3EMdmgdnEn, 30bsowsb ol Ladyaemgdsl sdmgzs dbatgl ob gs6dboem-
39 Lobodoomnmmb, asbgbowgdnbs Lokngomoa, HMI 3mondams agm oMabs33snbo, oMbos(s
ymgxzomoygm sMd0@Magol 3Mmgangmol basmmawo 3500968 0g0 30605890 BgGommdocma bgmdg 3-
emgds, dogad dobo bgbgdabawda L3g30x03960 docmnmgdob gomgdy. LostdoGMogm 396mbals
2015 Benols dgbbmmgdgdds gosgm®mads gb 8mmbm360,125 Mm3gemdas Ybos dgubymb bgmoa Losm-
do@Mogm bgmdg369mgdgd0b Ngcm 360336g9mmmzgeb badsmmgdfng docmgdsb.

3. ba3MdaGmagm Lobsdsmommb Jg3s0a9bmmmds s nnMabrodzns

1. 3603365

6d0@Mal obndzbs gMmm-gfMmo yzgmedy 360d369mmmzgabo goabyzg@omgdss sMdo@May-
30."% ©56033600 B5bgdo s 3Gm39L0 8608369mm3650 08mdggdlb BbaMggdabs s babmaswmmy-

do@Magal 396mbda 2015 Bgemb dg@obomon dgbBmmgdgdolb dgmaggem s8momgl gb bgbo. sMdo@Magal 3o-
Bmbal 3gLBmMgdgd0, Bgdmambadbmma bjmeom 108, 1-gma (2) 8bemo.
Tsertsvadze, Commentary, bgdmambndbmmon bjmmam 77, 55-56 (0domabol bogomadm Labadstmemm, bag-
89 Ne2,8139-09, 12 s3Gnema, 2010 bgma (bgemdgi@mmgds, HmBgmag 90396b, MmB ,,3mbGMag@nwsb go-
3m3nbafyg, 6gdabdagmo ogs Mbrs goabywgl 39Mdm sGdn@Magoc®, sedmhbrs domaws ofammo).
0439, 56 (30806935 0doobob bsgomsgm Labsds@mmm, bogdg Ne 2,1263-11, 28 mgdgMgama, 2011 Bg-
o. bgmdg3mmgds, bawag agombgds: sGdoGMmayal 3Mmgsnwgmo, dgMhgmoa dmbomBgmoal dog®, xb-
©s by39@ gL 6960b3ngH ©agsL, sedMmmb ob ©s393806Mgdmmb bomggdb dmealb 3mMbGEs]@mab dom
dmE0b ©o398L 3mbEMmad@ob oowammoa domal dgbobgd. ob. samgmgy, Tkemaladze, New Law, bgdma-
603bggemo Lgmeom 73, 669-670 (Mdoemabol Losdgmagom bLabsBsFmmmmlb 3Mad@ogs bymdgiGmmgdal
365 Jdg@nma smnafgdsdy gonf33g3mmdal bogdgzgmdg). sembsbadbaogns, Hm3 3GmgsnwgHgda dmba-
©0bgdyma 5606, bgmobms gosbgMmb LasfmdogMagm bymdgifnmgds 8aba J3gnmmdal gobandgm-
3qbgdma. daomdals sMdoGMagal 3gcdebgb@mma Labsdsmmmm mogabo Logdggdol 17%-do @ogbdats
3bofggdl LooMmda@Magm bymdg3nmgdal goedndsggdsda, Tsertsvadze, Commentary, bgdmambadbama
bgmmom 777, 61 bmmom 211.
124 330G Mogdg Lobyobo 306mbab 3g-2(2) dgbmo saqbs: ,,08 3obmbal 80Bbgdabmgol Bbatigms dmEnl
bgemdg3emgds Mbws Imazo3gLb Bomamygdol 08 3963sbgb@ o bosMmdo@Mogm ©obgbgdnmagdol o&-
d0@Mogab Bgbgd by, MmBgmomsy 30dsmmgl dbaggdds agal gomabobygzg@em™. 306mbn sMda@Mogdy,
bgdmombadbymo Lgmmoam 103, 3g-2(2) Igbeo.
36308 M39dg 3obmbolb dgbBmmgdgda, bgdmambadbyma bjmemam 1088, dnbemo 1-gma (1) (3). bobyabo 3mon-
By Robo(33mgdmmo ogm gmEGdnmomgdom, GmIgmog dmombmgms, Hm3 L3 (3080310 SHB0G MmO
g3l bgdobdngn sMRgzebo >m30mgdmee Mbos dmozeggb 08 GmEmdalb Bqbgdalb gsdmygbgdabs
56Rg35b. ab. 306mbo sMda@ ey by, Dgdmambadbama bimemam 104, 89-2 (2) dgbena. RobBmEgdmema 39-2 (2)
mbemo sbms Mamadsl sdmagzlb 8batiggdl, Ragmomb L3gosmnE (nDmEoMgdmm) sdo@Moygdn Mmognsbon
Bgbgdao. ab. as63sGgdomo dotomn bagefmggmmb smdoGMogdy 396mbalb RsbBmMEMgdal momdady go-
bmb3tmgd@n, Ladmdom gan@o 3gMdm 3obmbal Mgxrm@mdgdal Lodgmb 3Gm(zgENGYm 3obmbdy, 15 wg-
3093960, 2014 bgemn, <http://parliament.ge/en/law/7666/15244>, dmmmb go@snbobygs 3 03babl, 2015 Bgml
(3980083m33n — 4363568 gdamn dotsmn). gb (33emaemagds Labamaqdmm 0d6gds d0bbgbosggdobmgal.
Orkun Akseli, Appointment of Arbitrators as Specified in the Agreement to Arbitrate, 20 J. Int’] Arb. 247, 247
(2003). s630@Fgdal ©o60dz6s sMal goadbygzg@n, 30bsnwsb dg3c dgdmbgggada sGda@fa o6 sl
05353806930 306mbmob 96 369390968000 s EGM gGow dmJdgrgdl LadsMmmasbmdabs ©s
309 396dmgdmmdals bs jgomotin gcdbmdam. ob. David Pierce, The Federal Arbitration Act: Conflicting Inter-
pretations of its Scope, 61 U. Cin. L. Rev. 623, 1992, 625.
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30l 8096 LodsGomnsbmdal Jomgdaby."” s@d0BMogal 396mBal Mobabdsm, JbaMggdl mogabie-
ma© dgdmnsm sd0@Mgdal Mommgbmdob gobbabdmams 3mbGMmad@nb mowgdal Mmb. bymdg ;-
Gmgdol 5GoMBLdmMB0LL omn Gom@gbmds 5ol Lado.'” BbaMggdl megabagmon dgmdmosm
50Mhomb 5d0@ M gdab dgMhRgzal b6gdnb3ngMo dgmmma. 3Mog@ o0z e, 3bsMggdo 030396 5G1d0@)-
Gogab 8og® 39@Rgmmo 3Gm3s009Mab bLymgdsoolb dgmmaeb.'” 08 398mbgg3980, e 0bobo 56 of-
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39bmba 8630 Mogdy, GodnMn 3obmbal dLasgbow, MAIse 3o o6 Jgwal ©gGomgdda,
Bmgme Ros@omgdl GFmadabsma 8mb83636b,194 06539 YBcm dm@b doab, gomg o35 o od
dg3mbgg3sdn Godnmn 30bmbo Mgmgdsdmbomgdal dnboggdoo bmgagfmoa Lobodsoemm baddo-
bodn. 3obmbo sMdoGMoygdyg, 93obmabagy, v0agbl, M3 GMadybomds dgodmgds Imbobmgmb
dbomgl, BoMmanbmlb 38 30(390magds dgmeg bacglh ob @606‘360@[}.195 Bf0dmbomds, sgMgm-
39, dg0dmagds 3mabdmb 8mb3g9d0 s dmambmamb dsmo Qodnmb[go,l% 0993(39 9L ndz00mdE bgds
bodo@m(;g@m'an.lw 53 3MmM (3900l ¢IMegmgbmds 3baMggdol ob GMadymbaomal dogHm sab
3503b56g3980.""* 8bog93L Bg9dmadmms LogBmsdmeabm sgmga@ms sbmzasaal Bgbgdals
(IBA-ob 6gbgdn) domgds 38303900 gd980L 0mgdodyg Logmmadmmabim 0660(%60530.199

bobds, yzgmoedy oo ganygdo Lojstmzgmmdn 5ol dgdmggn: sbg@mdsngsbgmgdal — 6,5%, Lm3-
bgdob —5,7% ©s Gmbgdab — 1,5%. bmggmom (36mdstn, bgdmambadbmma bjmenom 12.
'8 Model law, BgImabndbyma bmenam 105, 23-4, 25-g 3bengdo; LoA, supra note 104, Arts. 30-31, 33.
0 LogFmsdmmobm 3mBg@Eonmo sMd0GMsggdal M3Mogmgbmdsdo 8bs@ggda dmombmggb wsggdal Dg3om
30MRg35L. 8m@odada, bgdmombadbymo Ljmeoam 176, 128. ovnd(3e &9bogb(300 065(33tmgdL Gofom Bg-
Gogmdomo Bofea69d0bs396 s 3mgmg dmbdgbgdabsggb. ndsg.
Lodmgsomagdm Ladsmmal Lab@gdgdal 3Magmabmdada N3aMms@qbmdal Mgcm Ig&owm sdmagzqb myq-
3968 3@ 30390 gdsl, g0 Imbdgms Rzqbgdgdl. ob. Nathan D. O’Malley, The Procedural Rules Go-
verning the Production of Documentary Evidence in International Arbitration — As Applied in Practice, 8 Law &
Prac. Int’1 Cts. & Tribunals 27, 27 (2009).
39bmbo 5®30G Moy by, bgdmambadbama bjmmom 104, 32-9(1) 8qbema.
0J39-
Amamfiy 3Mod@ognmo bsgombo, LosdoGMogm gmMdgdol MaMogmgbmdal g4b6gds bogygmsto go-
3mygbgdaa 3mm3qLyysmmGo bemdgdo.
" 0d39, 35-9(2)(5), (3.) dgbmo.
196 0439, 35-9(2)(8) Igbeo. gb GFadmbomdy MmMogbGomgdmmo Boamds ycm 3g@swm dggbedsdgds badm-
Jomadm badommob GFowaznal (bogomomzgmmb Romgmom), Hmmagbsz LobsdsGmmm doMzgmo amgdl
3obmbabdggdmmdsl Imb8gqdalb 8mBgg3oLs s s MbgeDy. NROM g MG0 nbgrgm@mdsznob Bobomy-
do@ dmgaea badsmmmabs ©s badmdomagm Ladsmmmal GFo@n(309dL dmEal sMbgdae asbbbgsggdgd-
By, 38303989 gd0b Bogdobs s LagFmmadmEabm sGdo@Magal 3Mod@n3ada Ladgsmgom abob godm-
bobgol gomzgemabbobgdaom, ab. Im@sdsdn, Dgdmombadbyma Lmemam 176; Rolf Trittman and Boris Kaso-
lowsky, Taking Evidence in Arbitration Proceedings Between Common Law and Civil Law Traditions — The De-
velopment of a European Hybrid Standard for Arbitration Proceedings, 31 UN.S.W.L.J. 330, 333 (2008).
Tsertsvadze, Commentary, 998maombadbyman bjmmom 844, 131.
" UNCITRAL - 2096005693amo0 ggd0l measbobszool bogBmsdm@abm bogsgdm 3o6mbolb msmdsby
d94860emn 3mBobos shg96g0L, H™MI LogHmsdmEabm sGHdn@Magolb bmEmBgdalb MBMszmgbmds L3gzooeme-
Mo 50 dommomgdlb dmb3gbob g@&omgddy, MmamMgdaes: d0Mdsbgds 8mbdnl gs8mdabgdadyg, me-
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56308Md7dg 396MBaL Mabsbda, 3Mm(3gLs M@ dmJdgadol bnMzabolL sGda@G Mo ©s
bbgs dmboboemggdo 1bos nbobogbgb nbymmds(zosl Jm6%0Q36Gnon"3§)oQ.ZOO d9dmga 396mbas
35M36@)0, 00 bbgoagomom o6 360l dgmebbdgdmma o6 gomzemobbnbgdmmo 306mbdn, Mm3 y39-
ms m393g6@0n, 38 30(3900mgds s BgMommdomn ob Dgd3nmn gsb(3bagdgda o6 0dbgb asdmg-
3946900 56 g53mygbgdyyma Lbgs Lobodstomem 36(0@3[)30.201 9L o6 >0l Gody® ,506(*)630,202
oby) dggMogdyyem 3@)0@3630203 3Mb6x80©7b300mmbal ©o(3393 dgndmgds bgma dgnbymb dbatggol
dmfiob oMBbgdyme @330l 3magamgdol, 9a®m 98gdéD® 3Gagdd0geb, bEedgme 8obigb myy-

3968930L @A™ 3gmomboboobogfew s LEMmyMEomaw bofoagbsl s @on335L 3mbsbamgg-
30 Boobabogsb, Mo dgadmagds 4odmbggnm 046gL 0bgm@msz00l gobogsmmgdoom. oyds 3mb-

RB0©g6(305mmMbol (335 839330690 Mmos 9MMa3oM boMggdmsb, Mmammazes babdmasomgd-
0omdob 3gdbrmommo bgm8obabzomdmds 0bgmm8s(305%y. gb (339, Ladmmmm %8330, go8sEm-
mgdmmos bodemggmmao.

. booMmdoGMmagm go56y398omgds
1. 358 9MasmymbsdsMmomgdMmago bmM3gda

a56bb3398000 396dm sMB0GMIg by 39bMBabogsb, MMBgmag 56 admgm@s SMdz30MM Mg-
3M39b@a(300L @o30L sMbLobamgzgal aodmygbgdow Bgbgddyg, Jobmbo sMdn@Moydy 3mddgmgdl @on-
3060 3obmbol dgbodadobao aomsbyzg@omgdolb dnbomgdsw, dbsmabomgal megobngmgdal dnbo-
930l gomngamabbobgdom, boemm §Madebamals mJdggdob magobyygmgds nmgmgds gommogde-
mgdgd0b 33‘3[)6‘3@36@(*)60@.204 353mygbgds0 LadoFmmEol sGoMbgdmdol dgdmbzgzada, 3o6mba

3oobgol 36m39Lad0 ob 5g@gdo ImbLagbal obygdobs o @obEnmgdsdy. UNCITRAL-0b 3960336980l
93m39bma300m 38 bgbgdb Byzg@&L GM0dmbaema 8bs6ggdmob dgmebbdgdom 3Mm(3qLob sMgmm 98 e3-
bg. UNCITRAL, Notes on Organizing Arbitral Proceedings (2012), 2012, <http://www.uncitral.org/ pdf/ english/
texts/arbitration/arb-notes/arb-notes-e.pdf>, (dmemb dgbbmEis 2012 Byemb).

IBA Rules on the Taking of Evidence in International Arbitration, International Bar Association (2010), <http://
www.ibanet.org/Document/Default.aspx?DocumentUid=68336C49-4106-46BF-A1C6-A8F0880444DC>,  (dm-
omb dgbBmMs 2015 Bemob 23 ;gdg@gomb). IBA o6 s60b Logsmogdnmm, o830 GoMmmmss Bnrmgdy-
eno. Georg von Segesser, The IBA Rules on the Taking of Evidence in International Arbitration: Revised Version,
adopted by the International Bar Association on 29 May 2010, 28 ASA Bulletin 735 (2010); ob. sgfgogg
BM0@85b0 ©s 3obmmmzglga, bgdmombadbyma bimeoam 199, 333 (,,IBA-L Bgbgda, Bzgbo godmzmomyg-
dom, 9390036m@s M0mddal yggmes bogBmadm@abm bosdo@GGogm 3Mm3gLL™).

39bmbo 56508 Moydg, bgdmambadbyma bjmenam 104, 32-9 (4) dgbemo.

0d39, 32-9 (5) 3qbo. 396dm sEdoGFoydg 3obmbal LadnMabdoMmme, bgdmambndbyma bmemom 68, 24-4,
27-g 3gbado. 53 mbmdo 56303968 0Mgdmmos, Hm3 L3gnsmamo GgdbEom LobsdsGmmmgdl gdmg-
3500 206365030l 30390980b MBmgds 3MbBgLgb30smmdal 330D, BmEabsz o0l Lsdmasmgd-
G0mdob 06@gMgba. (396 (335dg, 3m3gbEoMn, Bgdmambadbama bjmemoam 84, 126.

091835 30l God& 306mbdn JgFnggdodg UNCITRAL-3s dg08ebs 3mbgnwmgbznommdal oo(s3gs. UN-
CITRAL, Model Law on International Commercial Conciliation, art. 9 (2004), <http://www.uncitral.org/pdf/
english/texts/arbitration/ml-conc/03-90953_Ebook.pdf>, (dmemb dgbbmems 2015 Bmaob 23 ogdg@gemb),
(3980330 — Jgng gds).

2 Amy J. Schmitz, Untangling the Privacy Paradox in Arbitration, 54 U. Kan. L. Rev. 1211, 1211 (2005-2006)
(399 m3dn — 330G (30, 3MmbBoEb300mmMbY).

39bmbo 56308Moy Dy, D8mambodbyma Ljmmom 104, 36-g 3<bemo; Model law, 98mambadbmma bm-
om 105, 28-9 3gbema. GodnGo 3obmba 0ygbgdl Lo@ygzgdl, — LodsGmmgdMogo bm@Igda, — Moma(y bob-
35b80m 8badbagl, Mm3 8bamggdds dgadmgds dmaby@gmb bm@m3gdol dgmBggs gMmdg 8g@n Ladsmo-
mgd6ngo LobGgdnwsb. Model law, sbamo@ognco 3m3gb@stin, Dgdmambadbyma bmmom 114, 61-62, 4.
LosMd@Mogm 3obmba magoadafggmn Mgrsd(30000 nygbgdes N@Mm dgdmyoym 89mHdabl — 30bmba, —
8080538 oMda@Mogdg 3obmbol 2015 Bemal dgbbmmgdgdds gb §gMdabo Jgbedsdabmdsdn dmaygsbs Go-
36 306mbmsb. sMdoGFoygdg 306mbol dgLEmMgdgda, Bgdmembadbamoa bjmmam 108, 1-gma (13) 8xbemo;
39bmba 5®d0@ Moy by, bgdmambadbama bjmmom 1044, 36-9(1) 3mbemoa.
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330 GMo7dg 5agbl, MM LodsGmama aobobabdmgmgds GMmdnbamal dogm. Lodbabsmme, @o-
3060 396mbobagsb aobbbgzeggdom, 30bmba sMdo@Moydg o6 domamgdl &Mndmbomb, aswmsebysa-
&™b bobmabngMow s Ladsmmasbaw (ex aequo et bono) b IgamdEmma dsdsgmmdom (amiable
compositeur),205 o330 d03yzgds §nd3yMo 3obmbol domomgdsl, Hm3 GModybomoa ymgzgmmgol
00035@0LB06g3L 3BEGSJB L 306m93L s 3gLadsdal bagsgmMm BgbFogbs @s 3Gagd@ogeb, ™ 8-
dobo(s 30, MmEgbsg 3baMggdalb ng dgMhgmmo 3o@gMnsm@mbadstmmgdmogn 396mbo o6 no-

35m0bB0bgdl LedEMgbggmm gogMmdalb s Ladsgm boaoﬁmo@b.zw

2. bys@mdnGMmagm a3036y39@0mgdab damgds s JabssMba

bosMdo@Mogm gss6y39@0mgdal 8omgdal, gm@dabs s JgbbmEmgdal Lo jnmbdo 306mbo
5G30@Gordy Logbgdom 0393L GodnGo 3obmBalb LEBEIGE ALY LosGdodGogm aowsBy3980-
mgds 99bes agmb BgMammdomo gm@mdom, bymdmbgMomoa 1dGegmabmdals dogH, msfmamobs o
s@aomol 5mbndzbom s ¢bos dma3300gL JoDgbgdl, GmIgmmsz 95dbgds, o9y Lbgsazemowm
oM oMol Hgmonagb‘g}Qwo.zm LobGgFMLMS 50BNdBML, MM 356mMBL sMdoGMoygdy goM339300
dgog3b dgbbmmgds aobbbgseggdam ambo%ﬁ)gbgb%g.zm 9L 60b Labamggdmm dndan bLogydgmosbo

3505643980 gdolb domgdabs @s gondxmdgbgdama gsd3dznMgammdals dndstmmmmgdoo.
3. byznmbab dmggzo6mgds

396mba 5Md0@ Moy Dy admggs Lo gnmbals dmmadsmszgdgdoo omgammomgdol dgbadmgd-
Q)mbol).zn 396mbo 630G Mogdg Ladmomgdsol odmggl Fbomggdl, Imsegzemmb magasbon o390,
0bgzm@35(305 3056mM@MB BH0dmbomlb s Jomn Fmmbmgbabsl et gammomgdol bgemdgzGmmgds
350543656 60Q06333@)0Q360Q.212 36d0@Mogal 3obmbal 2015 bemal dgbbmegdgdds dg(z3oms
3Mb39Mboab gb 3Bm3g0m&s BbaMnlb YRmgdnwsb 39MLooc, Hmdgmo dmambmal GModnbamoals

25 Model law, bgdmombadbyma Lgmmam 105, 28-9(3) Igbeoa. sEdaGMagal goabyzg@omgdgda, dombge-
o bobeabogfowm ©s LaBoMmmEgdMngsw, b dgamdmmma Jnsdsgmmdam, gdYystigds o zgfMdmgdemm-
babs o LadaMmnabmdal dmasw 3Mab3039dL, gHmgbnm o bogHmsdmmabmbsdsGmmadmog bm-
853%g ym3zgmazstn domomgdgdolb gotgdg. Model law, a568s6@qdomn dstoma, bgdmembadbymoa bm-
emom 145, 40; Leon Trakman, Ex Aequo et Bono: Demystifying an Ancient Concept, 14 Chi. J. Int’l L. 621 (2007-
2008 (analyzing ex aequo et bono concept); Hong-lin Yu, Amiable Composition—A Learning Curve, 17 J. Int’l
Arb. 79 (2000) (analyzing amiable compositeur concept).

091330 3Md0G Moy dg 3obmB3n dgadmgds o6 ngmb bagodtim 3@ ngs. asgobbgbmm, Hm3 sMdo@ Moy dy
396mbals ogGobrngzns 360l NRG™m Gofom, 30y GodyMa 3obmbabs s Imagogl agslb bgdabdagma
396dm Lo 3nmMgdol Mgmgdady. 3obmba smdo@Gagdy, bgdmambadbemoa bjmeom 104, 1-gma(1) dgbeo.
qb 560l goyM3393emmdol 3m@qbzoncn ofg — dgadmgds 3mbgmoagd@o sMbgdmdwgl dgemBgmem Bodg-
Gosmambadofomgdfng 3obmbbs s Logegtm 3@ nzolb dmGnb. &odnEa 30bmbo 8mo(303L 98 gmM-
mmomgdsb, 306500056 ob Imambmsb bgmdgbymdal LogMmaedm@abm 3m3gHommo dabbgbobmgal. 3o-
Bmba oMd0G o7 dy FoMma3zlb YBH™ FoMmm ©na3sdMbab bagddggdb.

35056939 0mgdgdobomgal, Lobmasme, dmambmggds dogmGogemamo babGgds. 3obmba sMda@Maydy,
bgImambadbyma Lgmeom 1044, 37-9 (1) 3xbeo; Model law, dg38mombadbema bjmmam 1055, 29-g dqbema.
G030 306mbabogob goblLbgeggdom, sGda@GMal dbMaEsb njMmdamgds mogal dgzaggds. odzg, 37-9(2)
dqboa. gb 860l 3gHdm sEda@ Moy dg 3obmbal sbsmmaan®on. Dgdmembadbyma Lmeoam 688, 34-g dqbema.
JoGonzgm Imbadsmmmgqgdl oMs sdgom magalb 35303980L Mumgds; Lojemmzggmmb badmdsmadm LadGHm-
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39bm 3megdLbo, Dgdmambodbamo bjmemam 108, 243-9 dqbema.

Model law, Dg8mombadbyema bLjmmom 1055, 31-9 3gbemo; 306mbao s@mda@Moygdg, bgdmembadbama bjm-
gom 104, 39-g 3gbmo.

0439, gL dggbodadgds LadoMmmmygdHng bnGIgdl Jotmyma LsbsdsMommmgdabamgol. bajoGmggmmb ba-
dmgdomagdm Ladmgbm gmogdLbo, Dg8mambadbyma bjmmoam 108, 27-g, 243-4, 247-q dqbegdo.

qb 860l Go3gMo 306mbal sbsmmanm&a. Model law, g8mombadbymoa bmmom 105, 30-g 8bema.

39bmbo 5®30G Moy dg, bgdmambadbmma bjmeom 1044, 38-q qbmo.
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©58mB8935b.>" b3 Bgadmosm Lo jombal 8mage6gds 6930L80gH EE™L LobsdsGmmm 3Gm-
(39Lgd0b gobdsgmmdada s 396mbo admgge 3oMeb@nsl, MHm3 dgogase domgdym aomsbyzgdn-
mgdsl 3gmbogl doms s 9139d@&0, Gmamni bgdabdngf Lbgs LasMmdaGMmagm gowabygg@nmg-
3ol 2 9L 938 go056y39@nmgdsl 59gbgdl Labadommemm 39M©0d@0b EmMbydyg, Hm3mals sebfmmmg-
d5(3 39dmosm Joomggm Labadommmmmgdl. RzgymadMogem, MM dbstgl dmEnlb dmmadoms 3gdg-
doom b dgmns3000 ombgmmo gomabygzg@omgds LojoGmggmmdo sMol Jbmmme ©s dbmeme
3MbEMag@0, Hm3gemas 3mombmalb bEE3sbdBodosb babasdsomm 36(*)(33[)[).215

0. B9agbyma Amabmszbs basMmdagMmoygm g33056y3980mgdab, smndsmgdabs oo
3bAymgdab dndsmm

03960 39bmbob L3g(30x80396M0 doamds Mgamabyymo dmmbmazbobawdn gowsbyzg@nmy-
3900b 0o, sbgzg om0ofgdabs s sebEMmadol dodoGm s3mNs LosfmdoGMogm 3obmbdo.
9L Bgbgdo (3@omm3L, EosdsmabLmL Ladsmmmgdfngn ab@gmgbo bgmsedbgmzgmmdsdn sGd0@)-
Gomamo 0bGgbob 808sGm Jgdbmmmnm LobsBsGomm RsGg3e80.7' Jaggmo BsBomo ool
93609bmmo dmobmgbs gosby39@nmgdal dodsto (ucm Ig@ow (36mdagmas BmamE(s ,,ao-

©0by39@0mgdol 3o9Jdgde™ o6 ,,a9056939@0mgdol s6mamgds®), bmem dgdwgan bsbomo go-
dmds 3005by3980mgdgdol 5056 7dsLd S sEbMYYMadsb.

1. @9a6qbo 350364398 0mgdab Babssm3mgy

56308Md7dg 39bmMbol Msbobdo, LosMda@GMmagm gomsbyszg@nmgds o6 scob gobafngmgds-
©0, 35M©d dgdbmnEnmo g5cqg3mgdgdabs. Abamabasmzal 6gdol osmmgs, szomom assbaRngzmmb
Los@dnGMogm gomebyzg@nmgds, sMdo@Maglb Bosmmdggos gMm-ghm dmsgsd M30Ms@gbmds,
069y 053980L LEMOGO s g3mMbmMBognFn gosbyzg@ob Ladysmgdsl. 330l dgbodsdabow, sMdo@)-
F0¢0L 39b6mbo nmzgamnbbnbgdl dbmeme dgdmyem Laggydgmgdl LosGda@Magm gowsbysgdon-
@930b 20bo89dmon.>” yggmabyg 8603369mm3zs60s 0b, BB sM(396 0 58 bogdggmdo o6 sGal
a5bbommo Logddob NG 360§ M0l 3obmbol 3oMmdgdo B3yt 3obmbol 3m3nmgdss gmo
LobBgMgbm godmbsjmobom: sMdoG Mool 3obmbo, GadnMa 356mbologsb asbbbgoggdom, o6 do-
W00053L, BM3 gb 30MMds 3odmbsgmabo Bgbos, HmMImab dobgogomss dgadmgds Boombgl gond-
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3063568 gd0m0 doMoma, bgdmembadbamoa Lmmoam 125, §(s)(s.8.). 880m 35bmba sMdo@Mogdy ¢M3g0gL

dgbsdsdobmdsdn 8mmab Godmma 306mbol 30-g Bnbmmsb.

z:: 0739, 38-9(3) 3gbemo.
9fmggsta sbadg@Hos 3MLgdmdL, gfmo dbMng, dgos(300ms ©s IMEadsfs3gdgdom s, Jgmeg dbfng,
630G Magnm Jombgnem gomobygzg@&nmgdgdl dmeal. gobonwsb dbofmggda, Hmdmgdaz mognsbo baddg-
8L By39@&9b LosGda@Magm 3Em(39L0lL abaznGgdal dgdwga, LaMagdgmb 0mgdgb 3 ohjsmgdmma
sebEmadol LodsBmnmadMogo Mgy0800s6, 5GLIdMAL sGdo@Mogdn Romgal bGdymma. UNICTRAL-0b
80306 396mbDg s8ysmgdamoa 3gmans300b 3obmbo gsdmGnzbogms LogMmedmmabm 3m3gHsomo dg-
0g950b LB EBMmb, 30bsnsb 3obmba sgMgmzg 8ma3o3L ohJeMgdmma smbAmmadol dgbadmgdmmm-
3oL o8ogmmdom BnebBgnmo gosbyzg@nmgdobsmgal. dgMoggds, dgdmembadbymo bimenam 205, 8g-
14 3gbemo s UNCITRAL-0b 03960 3obmbab 8omgds s go8mygbgds, 55, 87 (39603bgm woBjstgdama
b magdal 0dgDgdo).

216 k. B0bwyin, bgdmombadbyma Ljmmoam 143, 377-378.

2T asmagdeos, G bgds Loddgbmsb ©sogd0Mgdom, HmEbaz LesMdaGMogm aswobysg@omgds J8wgds.

K09m0dg, gdmembadbmmon Ljmmom 677, 240-241. 3530056 a(30emgdL &EMdmbaema nynbrndzosb?

396mbo 5®30G Moy dg, bgdmambadbmma bimemom 104, 42-q Fqbeo.
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8360.219 dgm9aom, Jofmommmoa LabsdsMmommgda o6 sfnsb dgdmnEmagdo bLostdoGMogm gowseby-
390930l go14398530 abg, Bmam (3 04690mwbyb Gn3n&n 306mbal Jabgwzao.

2. 3503564398 0m93930b 5036935 ©3 3SbAEYmgds?°

960-9Mm0 43gmadg 360d36g9mmzgeba (33mamgds bLajommggmmb bosMdo@magm bob@gdsado
060b 30by39@&0mgdgdol smoamgdabs s smbnmgdol byggmmda. 396dm sdn@Mmogdg jobm-
6ol (LOPA) dggmo bgbGogo 1dEAbggmymams dbmeme dgdemmoym 3000mgdsb babsdsGoemm-
980bmgal, Gm3magdos gobobomszgbgb 3619&q6Dngdl gowsbyzg@nmgdals ombﬁ‘gmgbo%a.zm bo-
bodaMommgdl dggdmmoa sebEmgdol dghgHgds Fbmeme aodmubBEmmgdgma basbals dgbe-
BgMbgdma© s 36 3Mbgdmdos sMagomsmn Labgmdbogm dmmadogs, Mmdgmacz bobadsMomm-
90L 80b(399@s YPmgdsdmbamgdsl Lodmasmgdol 0b&gMgbgdal obs(zegsm. MRG™ 3g@ (3, oG
0ygm 365300360 30OHMds N3bmMo LosMdo@Mogm aomsbygzg@omgdgdal oqb(ﬁﬁggbobom3ob.2n

36308 Magj0b 3obmbam badoMmggmm gmabbdgds 8080bsty LagMmedmEmabm bm@3gdL. go-
©69439@0mgdgdal smnatigdabs s sembEmmgdal Babgdmeb s 3o3d06gd00 ob mamddab bogy-
3obo@ygzom 3abgglb Godne 306m6b.223 57 o0l mMa 030l Laggmdggmo, Mol dobgogomss Labs-
dommma dgadmgds 900 mg3oL 9050 gdsdyg 56 sebEnmgdadg — ghmon, Mmdgmas Ibscgd mb-
5 B38mdmol s 3gmEg, Mmdgmoa(z dgodmgds Ibamgd ob LobodsGmmmmad bodmgmab, ex officio (oo-
b03gdmdabogsb ©admyyzomadmam). gb Lagydsgmgdo, gMmo 3sdmbsjmabom, ngnggs, Moz Mga-
9b0b Bgbgddo gosbyzg@omgdol dndsmo. dbatgdg sdmzoEgdnmo bogndzgmgda omabmgal
s60b dgdwgao:

2% Model law, bgdmembadbmmo bmeom 105, 34-q 3qbmo. sdo@Moyal 306mbdg 2015 Bemal dgLbmmgdgdom
993900646, g53mgbBmEgdabsm gb bsgemn 3980 §gdLEOL @eBs@gdnom 42-9(1) 8mbmabawda: ,,08 306mbals
BoMamaddo gehmeEgmn 3Gmgbasmmmn Ladgamgdos sMdo@ Moyl gomsbyzg@nmgdalb Bobssmdwyg
3505643980mgdolb goqddgds, Mobsag dgodmads sgamon 3gmbogl 93 dqbrols 8g-2-3g-5 364@&gd0lb Jgbo-
3530bo@". 5Md0GMogdy Jobmbalb dgbBmEgdgdo, Bgdmambadbymoa bjmeom 108108, 1-oa(17)(1) dgbema.
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bg8mombadbama bgmeom 105, 34-9 dqbmo; 306mbo sd0@Gogdg, Dgdmambadbyma Lmemom 104, 42-9
dnbeo.

LodoMoggmmdn o6 gobabbgegqdgh smnamgdsbs s smbfmmgdal. (396 339dg, 3mgb@oeto, bgdmsombad-
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305679350 043L 33LEMoJG o LadsFmmmgdfngn dgwgao, Mowash Abwgds sg@mIsEnMaw, dbstnls dmm-
bmgbal gocgdy. ab. UN. Comm’n on Int’l Trade Law Working Group on Int’l Contract Pracs., Rep. on the Work of
its Seventh Session, 146, U.N. Doc A/CN.9/246 (1984). 36sg@&03nma, bostdagMoygm gowmabyzg@omgdal seo-
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KogoMadg, Dgdmambadbyma bjmmom 67, 232.

0d39, bogdotmggmmb Bgbogl Lobsdsmmmmb o6 LFs bag-omM 3oL 3mbggbznnl aodmygbgds, babsd do-
009ds 39bmblL sGdn@Foydyg. 2000-2007 Berngdowsb ndgnsmam doymamgdos 3mbzgbznady. Tsertsvadze,
Commentary, ©98msmbodbemo bjmemom 84, 181.

Model law, dg3mambadbmmo bgmemom 105, 35-7-36-5 dbemado.
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308L 3m33560530 s o6 3gmbrs bymdmbgms bymdgfnmgdsdy. R.L., Ltd. v. JSC Z. Factory, case a-204-
sh-43-03  (2004), <www.supremecourt.ge>, (sMomgo30onGo  maMadsbo bgmdabebgomdos: <http://
www.newyorkconvention1958.org/index.php?lvl=more_results&look ALL=1&user_query=*&autolevel l=1&juri
sdiction=92>) (dmenml bobobos 2015 Bemal 23 mgdg@gamb).

qL 3996480 03930 LabadsFmmmmb, Amam (s bgmdg3Enmgdol Logndzmasbmdals v 3065b36gmn sGdnd)-
0b, 9gmgdsb, Bonbgoegem sMdo@Moydy 3obmbol md3g896¢300-3839896¢;0006 @mJEEababs. 2009
Bamb Lsmggmmb 1bgbsgbds LabsdoGmemmad bgds oMM Hbgmolb bosMdoGFseygm aswsbyzg@omg-
ol 0m0ofgdobe o smbEYmgdsl, Mmdmal dabgogom Metymgama aym Jotmggmo Hgbdmbogb@ ol
3698 9bbos, Bm3 bymdgMmmgds o6 agm ogMopogmo domol 3mbg Gnbmmo 3obmbal msbsblsw.
S.EM., LLC v. doovgdnls dgfns, Logdy a-471-sh-21-09 (2009), <www.supremecourt.ge>, (565Mg30(305e0)60
5633560 bgmBnbobgomdns:  http://www.newyorkconvention1958.org/ index.php?lvl=more_results&look
ALL= 1&user_query=*&autolevell=1&jurisdiction=92 (dmmb 656sbos 2015 Bemals 23 ;gdgFgomb).
bgbogl LobedsFommmda LosdaGFogm 30bmbal Babgogam Lobaedstommm bsgdg ogm Jomggma Mgb-
3mbmgb@G0b bobssmBrogy, Mmdgmas o(3bomgdos 3Mg@&abbasl mo@3z00lL sda@Magal dg@ymdabgdal dav-
0g0emmdalb godm. JSC “P” v “L” LLC, case a-492-sh-11-2012 (2012), <www.supremecourt.ge>, <http:// www.
newyorkconvention1958.org/index.php?lvl=more_results&look ALL=1&user query=*&autolevell=1&jurisdiction=9
2> (3l Bobobos 2015 Brab 23 ogdgfgaml). ab., sgfgmgyg, SF.M., LLC v. dsorzdnls dgmns, bgdmoem-
60d6ma bmeom 228228 (Lo Aobb, HmB GFMdybomds gos@ofs yggmes dgbademm mmbabidagds Ggbdmb-
©qb@&0b 8mbobormgmdol Bomgdal bagsmebGome). 2003 bgmb Labsdsimmma mofmym m360b0b Losm-
do@Mogm asobyzg@omgds dg@ymdabgdol dommgdmmdal 8ndgbom s dommoms Bogg-omE job 3mbgqb-
300b V(1)(3) 3gbeadg, HmBgmag 0ggbgdl 08s39 &gdb@L, Gabaz 3obmbo stda@Maygdy. 3oggab (...) abbGa-
&&0 V .M, 0doemabab LadEmgbggmm-Ggdbmmmganda abbGodn@n, bogdy 3a-17-02, 2003, ab. <www. sup-
remecourt.ge> (somgo(znarmmMa mafgdsbo bgmdobobgomdns: <http://www. newyork conventionl958.org/
index.php?lvl=more_results&look ALL=1&user_query="*&autolevel=1&jurisdiction=92> (dmenmlb bobsbos 2015
Brob 23 ogdgfgomb) (o6 Imadmzggdmms ©m3ndgbdon, MmBgmaz s@abEnMmgdl, Mmd Mgbdmbogb@on nb-
FmM30Mgdaemo agm 36m(39L9dDy).

27 . ISC “P” v “L” LLC, Loddg a-492-sh-11-2012 (2012), (HmB8gmo(z s@agbl, Hm8 ma@ 300l gomsebyzg@nmads
0gm 30bbmM(309mgdo@0 o 56 Bma(303000 33930 Laamdo@Maygm bgmdg @nmgdol gomamagdl goMgm.)
 ob. R.L., Ltd. v. JSC Z. Factory, bog8g a-204-sh-43-03 (2004), (bos(z Bsbl, Gmd Ggb3mbrgb@8s o as-
bosbows 36doGMals ©s60dzbnlb Mgmgdady s 330Gm3d o6 dggdmm Lachgmal dg@obs GMadybomals
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39bmbo 630§ Moydy, Dgdmambadbyma Lgmmam 104 45(s) 3nbemo. 3obmbo sHdn@Moydy mosw Gmzg9dL
Lobsdamormml 3mddgwgdol msegobygmgdal dgbodmgdmmdals 3obmbal sebBmmagdal 3Gm3gMGoda,
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396 3356985, 96 goaBy39@0mgds §60bssmBrgagds LobgmBBogmgdGog dmmogoob.

0bg39, OmamE(3 30943560L 3Mm(39nMab d93mbzgzadn, sMdo@Magal 396mbdn godm@m-
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mmb 3Omdmgdnmo 30do@Mogob ab@GmMool 30mmdgdda, Modgbswsz Labasdsmmmmgda sGab-
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6o bdoMo g3b3mgds bbgsoabbgs Jggysbado.

LodoMob3nmme, sMdo@Mogal 396mba 3@ (39mEgds MMgg — dos s bagMmsdmmobm — oM-
60@605%3237 5 gOma33M0 35916 3393mmMdd 030l M9mMdsDdy, 09 Mmame 1353300 gds gemds-

20 30bgM0, gdmombadbgmo bjmmom 143, 383.

> a00bbgbgo bsgzombal bastdogHagm Bgbom gobbomgobsmzalb sMdo@Magal 306mbdn s@bgdammoa gomm-
339390 bBobmoMmEgdom gs8mbBzgmmo 3mEqbzoncn 3Mmdmgds: sl ogs 3gMdm babosmab? 3obmba
3M30@Mogdy, Bgdmambndbama bmemoam 1044, 1-emn(2) dybemo.

2 0439, 45-5(1) () gbma.

33 m039L gRmEOHMYme sMLJdmMdsd dnsbabymdbogmgdfngn sGdogMygabogal dgadmgds godmabzomb

m3dg0 3MmbBEMmOL 3Gmdmgds — mMa Jgbadmadmmds — LadsMommgdMaga gobbamgol m&a dgbad-

mgdemds ghmbs s 03539 baggmdsggmbdg. ob. Renaud Sorieul, The Influence of the New York Convention on

the UNCITRAL Model Law on International Commercial Arbitration, 2 Disp. Resol. Int’l 2735 (2008). bm-

3005, Ld30mbgdabomgzol 3EmMgEMEMNL ao]dgdalb dgbobgd ab. Albert Jan van den Berg, Should the Set-

ting Aside of the Arbitral Award be Abolished?, 29 ICSID Review 2014, 263 .

Model law, 4563568 9d0ma d960d3bs, bgdmambadbema bjmemom 145, 48.

U.N. Secretary-General, Possible Features of a Model Law on International Commercial Arbitration, § 111

(1981) U.N. Doc. A/CN.9/207 (1981) (39800gm83a — 1981 UNCITRAL-0b 56g560d0).

0g3g, UNCITRAL Guide on the Convention on Recognition and Enforcement of Foreign Arbitral Awards, Rep.

of the U.N. Comm’n on Int’] Trade L. on Its Forty-Seventh Session, 15 (Oct. 2014), U.N. Doc. A/CN.9/814.

9L 0aMgmgg osbEmmgdamoas ggMomgdam 38e@gdda. ob. Adighanim Y.A., Sons, W.L.L. v. Toys “R” Us,

Inc., 126 F.3d 15 (2d Cir. 1997).
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6gorb gb Mo 30mmds Josobobgmdbogmgdfng 3mb& gL dn. Mdarobob Lasdgmaom Labsdsmo-
mmdo ogm bogddg, bawsg bobadsmmmmad 396 smdmshnbs bagsmm BgbMogal Mendg eMm3935 @S
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3505694398 0mgdal gom439d5bg 08539 Lobodsmommmda. LobedsMommad gaboboms asbsbowgds
359143935bg s os@anbs, MM ao056y3980mgdals Logsmodm Lobdznom osMmggmma oym bo-
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35bg nym Ladmmmm s 36 94398 dsMgdms 60[)05036360[).240 9L 9339Ms@ dofmb YorbGal ob-
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2 3m30mobob bssdgmszom Lobsds@mammml bogdg Ne 2B/1262-11, (4.05.2011).

2 3m30mobob bssdgmszom bobsds@ammml bogdg Ne 2B/1638-11, (12.07.2011).

240 Lagomomggmmb badmdsmasgm badmmigbm gmegdbo, Bg8maembaodbmma Limemom 108, 356-021(6) dbemo;
0b., 8369039, KoGoMmndy b., Dg8mambadbama bjmeom 677, 241-42 (a5boboogl Logosmggmmb mbgbs-
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30056y39@° 8m8bdatgdgmams ©o3580bsmzgab, Ne2006/2004 s ©otgd@ogs 209/22 EC, 2013 OJ. (L 165)
63 (Bg3c0 Lobgm3bogmgdobasb 8mambmgl ADR-0b (©53930b sem@g@mbs@ommo gawabysg®es) 8ggsbad-
3780l gobzomamgdsls dmdbdatgdgmms 3mbgmoad@gdobogal).
nb. Farmer, supra note 299, at 2369-93 (recommending provider liability for systemic bias). However, systemic bias
would be difficult to define and penalize. Civil liability would also achieve little for Georgian consumers. Georgian law
already provides for criminal liability for arbitrators. ob. Tsertsvadze, Commentary, supra note 77, at 115.

359

360

119



56033600 3Gm(39L0L As3mGM3g30 3BMzgs0EgMgdabmgal 0dbgds o360 Ladmemyds, doa-
03 300056y39@&0mgds oMl gobbm@(30gmgdon ©d 36 bos g53mabzomlb g3mbmdngnma dofo-
™m0 3Mm3500gM9d0bmzgol o6 3MdoGMgdabmzgal. Medwgbomas gb gowsbyzg@omgds admggs be-
3omEgdnmm bLodmIbIsMgdmm sMdnGMIgalb gosMAgBoL Ladyamgdal, ngn ofal Lafmggdmal
dm3d@oba 3MmzgongMgdabmgznl MO3Mbym om@gMbo@nggdmsb 33(906325007.361 mo(396Dafgds,
036939, 333m0b3g3Lb  3MbEOMmabs s @abzndmabyco Mgg0dolb dgdmEBebobmob ©s33-
do69d99m ©835@gdom bofggdl, Mabas gomenbnsb sMda@Mmgdan obg, GmM3 gsdnMo dgogan Joom
dndotom aymb dobodsmyMo; sbggg 04b9ds 503060bEMS(304ma batggda(s, d0dsMoyyma sMdo@)-
Fo¢0b obgz9b0bs39b.

VIl. osb 336>

doybgsgem 439460l oMdn@GMmogol 3Mmdmgdnto obGmMoabls, JoMmggmagda 35065 dodom-
05396 5Md0GMogb ©53950L aosobobygzg@o. gb 3oMan badsbns. Mg3m3gbogdmmo (33mamgdg-
o 5Md0GMagal 396mbds Ybos bosbamabmb LogMmadmmabm 0bggb@nzngda, bgmo dgnbymb
939460b Bos g3mbmBogn& og@&n3mdalb s dgodLydedmb gsbbabomggma baddggdoo gows@gom-
oggmo bobsdsmommmagda. 30bmbo 5MLgdomow godxmdgbgdmmos babs sMdoGmayalb LobGgdsb-
056 dgaMgdom, 8oaMs8 0gn 3gomog asbzomamgdal 3Gm(3gLbdns. 306mbals dbgogbgdgdo UN-
CITRAL-0b 0396 306mbmob 5003 96L bo36md bg Mm@ nmab dg3to dmbsbamabamgal.

39bmbals bogmmgab dbamggddg Mgognmgds dgadmgds 30bmbogfn dgLBmEgdgdom. oy 3o-
bmbo admggs gcm 398 Loibowgl, bogmgda 046908 aomagdcmmds, dgnbedsdmds s daba sGab-
Beto 30dmygbgds. 360d36gmmzgsebo bsgombgdo 393306 gds babodsMommmgdal MHmEb. abGm-
00l dobggzom, Jomoggma LobsdsGmmmagdo gdgom NynEgdgb LosMdoGMmogm aomsobygzg@nmyg-
398L, aobbogmnmmgdom Im3b3emgdmgdmeb s 303306 gdmmo. M3gb0dg @sds@gdoma dgbbm-
6905, MMamM0(309, 35g5moma, Mgdoboob 3Gm3gLabs s Logsmm BgbEngol gs6356Egdal o-
358905, 59b3oMgds LobodsMmmEmMgdl, on(330L FboMmggda 396mbBal sMOLEMM® g88mygbgdabs-
356, 5Md0@ M0l 40630030 gdnbomzal basbols Jomygbgdma. LadsMmggmmb Mbgbsoglbds Labo-
dofmmma 5383030 dbdMds b Mo LasMdoGMagm asabyzg@&nmgdgdal sembmmmgdsdbyg
bodnbom GBamM3gdol odomo. Lagsmm bybMoadg dgdamadn bogbawol dg3mEsbom Labsdsmmm
360030 3obmgds dMbynbgamy dogsmoamn bbgs gobgzomamgdemn d3996980bogabs.

030G Magnbomngol dofomawa 39t badoMmggmmadn s bowdg Lbgsgabsy oMol bogom-
©qdmm bedmIbIoMgdmm sMdoGMoynlb go8mygbgds. (30 5MLYdMIL 335360 gowabysg@nmy-
3980, Bmam@mgdazes LaMagdmal Jomgdolb B0bbom ImJdgmo 3Mmzo0gMgdal o36Mdomgs ob go-
dmM03b3s, NROM ©sdYLEJINm doamdsl dgadmgds 3gmbmms YBEM™ 3gGn sdbMn. yzgmody
©0E0 3Mds0Mdom boMmdsdgdmmoa ngbgdmms gomsebyzg@nmgds, Mmdgmos osdomseblbgdms yzg-
M 5068 9M9Lgdymn dbaMalb gomgamnbbnbgdgdl s dodgmm 30dgbgddy (3063gmEgdomo dm-
05353005 ©d 5Gd0GM0b 603360l 3MMdmMadgdo) Mgegafgdol (309mmdgdL.

bbgo gobgomomgdomds §39946983s dgodmgds abbsogmmb Lojommggmmb gsdmzomgdoosb.
sMd0@Mago 0dbgds ddmogmo 0bbEM3gb@n, Mm3gmoai bgmb dgnbymdl gugd&nmmdsbs o
93MbmMBogn& od@ngmdsbl. ob dgadmads, saMgm3gyg, asbwgl nsMama, Mm3gma(z Mofymylb nbengo-
M0 300900 BMbsdgbE MG YRmgdgdlL. Mmamt bojsmggmm LBEsgmmadl, dm3dbdsmy-
dgmoms 360336g9emmzgebo ©s(335 ¢bms @oaql Ladabom 3Mdn@ogda Lmsnamy@a bogoMmgdgdals
obo3dogmagnmgdmaw. g563gmMgdamo dmmadsdol 3Mmdmgdgddy Mgogotgds Mbos bogdmuogl
3MmMgd@0mgdal 9@&o3dyg. 96350 gdnmo s 3MbGHMmaMmgdsmo 1bos nymb LabsdsGmmmagdal
356Ld 3N gdnmo Hmeo. gongolb bmEM3gdo Bomgdemoa s sebEnmgdnmo mbos nymb @obsbya-
Losb3g. FoMmmM 3MMPLombarrnFn gobsmmgds s 3odngo gosdbswgds ngbgds dmsgatma
0baMg0gb@& 0. 356 339mm0 3gbbmEmgdgdom Lodomggmmb sMdoGMayo dgndmgds gobogl dmwmg-
o gobgomomgdon dbmggmambomgab.

U ob. Blechman M.D., ©g3m5x6036mo bjmmom 314, 14-15 (693m35600693L 08 3Gm3zs00g@gd0b o 3G dsm-
30b 3gbobygd, MmBmgdaz 8md8gwgdgb 3magdal 30bbom); Bygdscrady b., sbsma 306mba, Dg8mambadbyy-
o bgmemom 733, 671 (6938960 5dLLBMBLISGJdmmm sEda@Magolb dgdmmmgal dgbabgd).

120



360 39®NIN°

IR3M3I60L R0 LIAMIIRIIM 15IIGUNRI>H030 R3Id0L
39R05600L 36MGILI0

b&oGnodn gobboenayemos Jotoaem bodstrosendn bodmgsemsJmbsdstmoemgdmogo wsgydol
dansz00b 3Hme396d0 sgm358ms 656::8mBsmagbermdoo oemgdsdmborngdsborob wos-
J339060938ecm0 Lo gombgdo. bsdmmddn Jbndzbgenmgsbn s@gacmo @sgodm doonsizonls
3mm39b690 s@zm 39800 Jmbsboengmdol dobs6dgbmbocrmdols dgoolbgdol; sg3m9039 806-
bogreemos sgmgo&nl dogm doroszonb, mmgmeiy wog0b g3owsbyz980b sendgiibsdog-
0 gm@dob, 0boomgdol bsjombo; 3060bs b3 s@zm980b Fogfi 3em09680b bowm 9~
0gbm 0689mbgdols 30dmg53emg506 dgwggsm bsgaosmo bodmidaom bgmsdggonbs o
3980406 dgdndozgdol Jgommmermgos; bsdHmddo sg3m90539 8560bs dergms gm0~
&0b Bngtr bsgdobs s 30m09680b Jmdbswgdabsmgol 3obbsbmeizngemgdgemn S6ozgma-
m9380. bodmermme, dbxgermdob dowggsm Bsdmyserodms bsgobmblwgdemm @g3md9bwms-

(30990.

bs3356dm bn@Bysz930: dons(z0s, s@3m 3980, bsgobmbiwgderm M98 memomagds, 9010,30.

1. dgbagoemn

390005300 5300 35056y39@)0b ghm-gHma stogmmdsmmn@o badnomagdss. ,gb 560l dbomg-
S md30Lgsm 6735bg ©3YsMgdmo 3OM(39NMS, MMImMmoL EMHMLS ag0b Ladmmmmm go-
©5693980b Nxmgdol 5Gdmbg Bgos@mma LobGgds@nMew MBymdL bgmlb dbsmgoms dmEals 3m-
dmb0go(300L, Moms dgbodmagdgmo gobomlb dmeaggms mz30m3sbyybobdggdmmdaby ©sdysmgda-
™0 39006b3gdal Bombgge”.! LogMmsdmobm 3gm0s(300b 3Go]@0gob NRGm bobamdmoago ob@m-
Moo 033b, 30069 mgmmonmb.? 3gm3g Loy gnbolb 70-80-0560 Bmgddo gb 0bLEGMG0 LEMsgs®
2563000605 0bgo J39469330, BmamEgda(zos: 533, 53LEMamas, 35650, nbgmabo ©s Mgmbo.?

bogoGmggmmda 3gwns300lb 0bbEoGmEo Ld336MbIgdemm (33momgdgdol dgogase ©s3-
330060, bojomomggmmb badmdomosgm LadMmiEgbm gmogdbo (3g8amdda — LLLZ) gobbode-
3603L bogomegdygmm LobodsGmmm dgonsznol badymsmgdom gobbobomggm @eg9dL, od(zs dg-
»56b39b0b ML gdMbab Jg3mbggzedn, babsdsmmmm dgmas30s 6gdobdogH 39MdmbsdsFmmmgdfng
5300 gobobomogl.”

Lodomomal dogab@in, mbey-ab agMapogmo GognmEgEo-

' HoptK.J., Steffek F. Mediation: Rechtsvergleich, Regelungsmodelie, Grundsatzprobleme, in: Hopt K. J., Steffek
F., Mediation, Rechtstatsachen.Rechtsvergleich, Regelungen, “Mohr Siebeck”, Tubingen, 2008,12. (3080695¢)-
03 (3909339099 8., ©330L 30056Yy39@&0L dSm@aMboGonmo gmm3s — dgmaszns (bmgswo Bndmbamgs),
©530b g9056943980b s gebs@ommo 8gommuadolb bady(360gMm-33maz0mo 0bbGod @0, »d., 2010, 37,
<http://d252441.u-telcom.net/books/Full _Version/sajaro/mediacia.pdf>.

Kleiboer M., Understanding Success and Failure of International Mediation, Journal of Conflict Resolution, VOL.
40. No. 2, 1996, 360, <http://www.engagingconflict.it/ec/wp - content/uploads/2012/06/ Kleiboer -understanding -
Success - and - Failure - of - International - Mediation.pdf>.

3 Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Centrale fiir Mediation, Otto Schmidt
Verlag DE, 2003, 7.

0939 96@5 5¢006036mb, LLL3-0b 187%-g dmbmob 1-mo BoBomom 35D EMEos bLobsdsMmem dgoaszols
3m839® 96300 8 396LadEgEMmns, HmB babsdsGomem gmns300b Bomamgdda dgbadmgdgmoas gobobo-
gdmEgb Lomgebm LsdoMmmoEsb Bomdmdmdamo ©s39d0, 3ofMms dznmow vy3zsbabs, dznma vygsbal
domnmo (36mdabs, 3dmdmalb mamgdab dgbmogabs s 3dmdmalb Mumgdalb RedmGm3ggabs. Labe-
doMonmm 8905300 NBgdadmbarmns, g560boemb bLadgdmdmm s LadgdzgaEmgm bedsmmomsb Bam-

121



39005(300b badyamgdom 30l gosbyzg@e gsdsMmmgdnmos, mmzo 3 aboo bgmbrogds
dbomgoms Lomzgmgbm 068 9Mgbgdol szdoymaynmgds s 3Mmzgbo oG 0d(3939 B0bsbLYMO s
Mmab Maby@abob 3m0g6@0nb 06 gMabms Lobobssmdmgame Gmsebggsm. 330l dombyggs dg3cow
560 83m30gdmmo 3Gm39L3d0 d3M oGNS IMbabomgmdadby.

53056950, HMImgdos gMmbomaw gdbsgdnsb 3gmasznnbsmgal, Mmams bgboa, sembg-
396 93999L 90093900, 300069 0bobo, 3063 53sL 56 839079096.% 5dgbo®, gobam(zoMas, M Mo-
&™3 0649396 5053056980 Ins3o6o3gdsl Lomsbowm dm3bowgdol aocqd9.6 53 9@o3dg sgmgo-
&b LbmMo gobbmmzogmadymo 43gwgdgd0 3obbodmgmagh oms dbmeme 3mbiMmgdmo 3emo-
96E0b 06896 5Lgdol gobbmEM(309mgdsl, sGedgm Lodmasmgdal IbGnwsb dgmns3nobawdn bom-
30b 8333000609050, 0bLEG GG OL 3sbznmsmgdsl.

»RIORIOMO00 Jofmggmo 396mbdwgdgma Ibmmme g3ndmenMa Mgammomgdoom dgdmo-
BoMamgds’ s dg05(300L HgamMmMgdobmob ©o393d0Mgdmmo obgnbos bodsGmggmmdo dbm-
mmE sbrms 06Y980“.2 Jgbodsdobow, badmgomsdmbsdsmmmgdmagn ©oggdol dmbedbogdgm 9@ os-
By ©3M 353G Mmeal bsgombos g3sbmbmess smBgbowman, babgbgs 396MBIgdmmdal batzgbo.
9L BEL Lo gombolb 33emg30L 8603369mmmMdLL, Lodofmmggmml 306mb3madmmdadn dgdwmamddn gob-
babmM (309 gdgmo (33m0mgdgdol BotdmhAgbal 3nbbom*.

6536mMB0l 30bsbos JoMomm Lbadsmsemdo badmdsmsgmbsedammmagdmogo ©og9d0lb dgns-
300L 83mbadbowgdgm g@&o3dg s@3mM3sGms BadmIsangbmmdom @mgdsdmbamgdsbmab s 3o3-
doc9dmo Ldzombgdol 33939, 03M 3G MS 30356Mm FomEadMmgdoms, Immbmgboms owggbs.
d939doggds 3obmb3gdemmdal LMymymagal Hg3mdgbos30gda.

30bs60 dnombgzs 33mag30L sbamn@ oMo, obGmEManmo, dgsMgdombsdsmmmgdfngn 3g-
0mEgdolb g98myqgbgdoom. 30565mndogds 5mbndbam bszombmeb dndsmmgdoo 3603365mmzbaw
doRbgmemn Mgams(30900.

dgbogmob d93gmad, bodmmadnlb dgmeg mago sgm3mds 3gensznal 3Gm3gLbdn szm3s@ob
dmbobomgmdal 30Ds6396mbommdal dggobgdsl; dgbadg magdo gabobommgds sgm3zs@ob 8ngm 3g-
©05(300b, Bmam@ 3 306 gosby3g@0L sm@gMbsGonma gm@m3al, nbazncgdal bszombo; 3g-
mobg 30 35bLabMgMeglh s@3mM3s@nl BngM 3mngb@ab Lomzgmgbm ab@gMmgbgdol gsdm3gmggzal
Jdg9as0 Lagnmama Ladmddgom bGMaGganabs s God@ngob dgdndsaggdsl; dgbmmyg mago dggby-

3mdmdamo o35, s FboMmgms mebbdmdals dgdmbggzeda 6gdabdngfa bbgs ©ags. bagds@mggmmb bos zo-
bmb3gdemm o369 (3g8amdda — LLA), 1106-1b, 14.11.1997, [33emamgdol Mgosdgas: bLE, 5550-MAU,
20.12.2011]; bbb -0l 187° dbemo, LLA, 1106-1b, 14.11.1997, [33em0mgdol Ggwsgzos: bLA, 5550-@L, 20.
12.2011]; 306mb3gdgmn 0035mabbabgdl Lbgs Labal Jgmaszsbs(s, BmamMag 560l Lobm@smm, badg-
©a(30bm, bagsmsbobaom ©s bbg. gobbabamggmo @ogal bagbgdo mommgnm dgdmbgggedo 3obmbdwyd-
mdoom (39m3gameE Mol gobbabmgmmo. babm@emm 3gmasznom gabbsbomaggmo @eggdo wowagbo-
™05 B@oMmos@ob 3gbobgd LodoGmggmmb 306mbal 38'-g dmbmol 1-mo 6sBomoom. 53 39dmbgggedo bob-
BMEM Jgoos305 YBcm dgdmmommos ©s 83 8gmaszoal badysmagdom o6 gabobamgds ob ©ags, Hm-
89mdy(3 396MB3gdmmdam 8gmnsznal L3gnsmyma Bgbo sGal owggboea. LL3, 04.12.2009, 2283-11L
[33emamgdal Mgoados: bLa, 5851-1L, 16.03.2012]; bLadgwa(znbm Bgwasznol gobbmMzogmadol mmbab-
dagdoms dgbobgd Ladotmggmmlb dmegmmdal 39-80 wawagbamgdals 8g-2 bl g) 39bgEom asbo-
LodrgMgds badgmn306m 8gmns(z00m 3sbbabomagmo @ags. bL3, 29.02.2012; LojeMozgmmb mEasbeyma
396mbo dGmBol 3megdLob 48'-g b 0mzemobbobgdl 3mmgd@ono sg0b gobbomgsl dgoszool
abom, bL3, 4113-@U, 17.12.2010, [33emomgdal Ggoadgos: bL3, 729-11L, 12.06.2013]; Logswabsboom 8g-
©05(300 3560LodM3Mads bogsmm badsGmmob onfogonmoa 306l — dg8mbogmgdal badbabymob
LEOYIGNENmo gPPgNEYdolb ©3GI0(39d0L Memdsbg PBGMLol dGdsbgdom, 2742, 39-12' dybmo,
02.06.2011, [(33momgdab Ggoadas: bL3, 21623, 20.05.2013].

Lewicki & Hiam, 2006, 41-70, (30806 95¢mos: Craver C. B., Effective Legal Negotiation and Settlement, Sixth
edition, 2009, 46.

Craver C. B., Effective Legal Negotiation and Settlement, Sixth Edition, 2009, 46.

GITG3999 8-, 390300 badsmmmgdagn Mganmomgdalb 3gMb3gd@nzgdo bajommggmmdn, ng. goge-
badgomal babgmmdol mdamobol babgmdBogm bagg@bodg@olb ©agal sm@gfmbs@anmo gowsbygg@nl
bognmbama@o (39680, d., 2013, 18, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.
pdf,[05.07.2013].

0dag-
122



3o 3003m3d@0b dogM Logdnb dgbodadal ImIbswgdsl; 8gd3bg megda asbobomagds 3m0gb@als Ima-
Bogds 3Mm3gbnbomzal; ©ob336s30 Rsdmysmadmgds 33mmg30b Jgmgasw domgdamo Mg3m3gb-

5(309%0.
2. 3g03(300b 36GM(39L30 33M33G0b RsMmm3z0lb FnD36dgbmbammdab ggabgds

LEOGALEOZOL Mobobdo, LadmgsmasmbadasMmommadmngn 3980l YdMagmgbmds gowsng-
6935 39000(300L Ladomgdom.” dgwns300l LEebsGE MM Jg8mb3z939380 3maobEMgds 3Grm(3gLab
303@nbomgmds dbmmme dbafgms dmbsbomgmdom, oyd3e boMm3mdowagbgmms, s@3mM oGS
RoGogemmdsl 8gwns300b 3Mm3gbdo nmgemolbobgdl Uniform Mediation Act."® 396dme, 83 54@0nb
39-10 3gbmolb sbsbdsw, ,o3m30@L 96 Lbzs 0bonzowl, MM3gmbaz 9gd3L dnbaggdmmo Ygmgds-
dmbogds, 300l ©s60369mn bsmol Jogm, dgmdmoas, Abagbomsb ghmaw doommlb dmbobamgmds

« 11

39005(300L 3m(39Ld0“. " 5@ AbaMg9dL 5bnggdl oMRg3560L Mmegalbnazmgdsl. 56 oGl oagbo-
0 dmobmgbs, Gm3 Bo63mIsaqbgmo RsgMmmlb 3Gm39L380, od(zs gb dgbedmgdgmos.
egbemgmdom, dmangfo Labgmdbogmdn, 3gmas300b 3Gm(39LDdY sgM3oGabs s Jemngb-
&0l gmomdmogzn sLBMgds bmEmBs nmgmgds. sbgm PMML IMms3s6s 39398, doMomswsw, Swo-
3m3o@¢0 565M8mgdl (8sgomoma, asbdm@mBabgdol Lo3nmbmeb ©s393306M9dma goasznabsb).
ob, o0y BmamE goabymgds gb Lygomba, 30ohbggs sanmmdMaga 3MmENGab, sbg3g og0L dem-
9B mo 3osby39@0b Ladnomgdoms 3oghm0sbgdgdal gogmgbol 39gasw.? omd(3e god-
&0d, ®m3 21-9 bLow 316l LadmJomsdmbsodsmmmgdMogn og5d0lL dgmas(3nal 3Gm(39Ld0 EM3nba-
69396 53m 35& 930, Mmmagdo(z bbgs Lobal 3Mm(39L9dd0 BoMIMIswagbemmdals ,,60‘@66006“.13

000N oG MG NModn 3o3M(39rgdymo dgbgmmgdol mebsbdsw, dbsfmgms bomdm-

35003 96mgd0 503m 39 o0 30056, s nbnbn, segyMmgamba asbbszmMgdamo YBmagdsdmbaemg-
3900m, 030396 3oMb3NBgdgmms 39bmbogH 068 9cMgLgdL. Lodmdsmsgm Lodsmmmal mgmEnsdn

gl smos@gdamos dgbgonmgds, Hm3 gofmnggdsl gl Bomdmdswagbmals 3oMmgbgds, bmmm
dg9a900 Bomdmeagbamo 3ol d0dsto agds. ob, Hm3 Bamdmdswaqgbmal dgdggmdom goMogag-
30l dgmgagdo bomdmeagbam 30mb gbgds, g8ysmgds dmddgon 3aMgdal B6gdslb s 3obmbl, Gm3g-
™0(3 50056980 53 JoMms 69dob.

2bogoMmmggmmb Lodmgomadm Ladmmzgbm gmogdbo Labsdsmmmm 3geasznolb msgda sfo-
3gMb 538mdL dbagms bomdmBoggbmgddy (s03m398gddy), ondze 3obmbal bodyzsbodyzomo
35685689306 01 sdMmzgemm, godmeab, MHmd bo@yzs ,3bsmgda® ngmemabbdgds MmamE (3 mdqs-
mmeE 8306 IMbBsBoemg 3060, sbgzg 3obo BamdmBaaqbgma(s. dgbodsedabag, Mondg gobls jmmg-
dnmo babgobds sgmgo@olb dmbsbormgmdal dgbobgd dgmoszonl 3Gmgbda (somgg Lo 3obmb-
30098mm 6mM3ob babom LogoMm o6 sGnb. 59§96 go8mdmnbaty, dgadmgds ncdzsl, Mm3 dgoas-

« 15

300L 3G (3930 Mz30LYPMEss Igbadmadgmo s3m 3@ gdalb dmbabomgmda®.

Melnick J. D., Lost Opportunities in Mediation, Westlaw Journal Securities Litigation and Regulation, Vol. 19,
issue 4, 2013, 1, <http://www.jamsadr.com/files/Uploads/Documents/Articles/Melnick-Opportunities-Mediation-
2013-06-25.pdf>.

b0dbyemo s4@0 Bomgdmm ogdbs 2001 Bgemb.
Uniform Mediation Act, d¢beo 1, <http://www.mediate.com/articles/umafinalstyled.cfm>.

Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Snd Edition, University of Maryland,
University College, 2010, 78.

Rubin M. A., Spector B. F., Ethical Conundrums For the 21" Century Lawyer/Mediator “Toto I’ve got a Feeling
We’re Not in Kansas Any More”, Americam Journal of Mediation, Vol. 2, 2008, 75.

FobB @05 0., Ladmgomogm Ladsmenlb dmgown bobaema, babgmddmgebgmm, md., 2011, 422.
GIF35999 8., Bg0s300L LadoFmmgdMoga Mgammafigdal 396L3gd80gg9d0 Ladofmggmmdn, 0g. goge-

badgomal babgmmdol mdamoabol babgmdBogm ¢bagg@bodg@olb ©agal sem@gfmbs@anma gowsbygg@nb
bognmbama@o (39680, md., 2013, 238, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.

pdf, [05.07.2013].
123



bogommggmmdo Losgm3a@m bdgd05bmdsLMSE s 333d0Mgdmm bsjombgdl sBgLEngqdL ,bo-
Jomggmmmb 306mbo sgmga@os dgbobgd.” ,omam3o@L N@mgds og3Lb, botdmsmanbml s sn(33sL
309680, 3obo YBmgdgdo s Maz30bMRmgdgdn bozmMBLENGMEOM, YDgbogh s Logmom Labedsm-
0mm9330, 5M30GMd0 o asdmdagdal mMasbmgddn, bbgs BabogyM s oMo 306gdomsb .
58 bnM3oma (3 ansrmE 89005(300L 3GM(39Ld0 33M 35GOL IMBIBaEmgMds 56 sl gsmgamabbnby-
o, 099339, 306500056 ©339dmmns 3m0gb@ b Bafmmagbs ,Lbzs BobogE s Mooy 3ofMgd-
036", a0bogds, H™M3 503m358L 593L NBmgds, 0gmb Bomdmdaaqgbgma 3gns(3nol 3Gm(3gL3n.

Model Rules of Professional Conduct”” 356bodmg@agl 358mbgngqdl, Gmogbsg sogmgadds
56 bd BaMBmMaanbmb 3m0gb@n, bmmm Mmogbs PMmngmommds 9339 >MLdmdl, d9by308mb
030."% 5J9056 353m30bsMy, ©a0bwgds, HmI Logdgdn Bodmdswnagbmsn 8603360300, dmbsd-
B39 9893D7, 903M 30 3rmEgdMm0s, 353mnzgmomb dobo Bocdmdswagbmawm Rs@rogzol dn-
B56d96mbommmds, 56bgdmdL o9y oM Bomdmdamagbmmdabg Mamal 0ddalb bagmdzgmoa. oy 3obyy-
bo 50dmMRbEgds ogdomn, dgdmamdn badoxgdo Mbrs ngmb o3 gocgdmgdal dgbodsdabon. smbad-
byemo dmmbmzbol gomzgomobbobgdmmds gamymgnmo dggagdol dmadEobo ngbgds 3mogb@o-
boogal, 30bsnwsb ngo MdgEgame s33Mas3Lb MMLS s bbby MabnMLL.

Amam@ (3 500060365, 35653, Lobsd gobababmgMmgds 3gwns(300l 3Gm(39Ld0 sE3MFsG L Bot-
dm3d0a9bemmdal bsgombo, s 30mgdgmos oEanbogl, Medwgbsw dods6dgbmbaemas gb. Mo dmoa-
0D6Mgds ,d0D56dgEmbarmmdab® (36985807 530L gobLobrgMmabsl gobsmazamabbabgdgmos 3mb 36 g-
&0 gog@mMgdo. 39Mdme: ol ogdomn 0 MaMymBomo dggagdo, Moz Bmaswsw sl o-
doboboosmgdgmo 3gns(300b 3Gm(39b30 s@3M 3L RoBornmmdabomgal; ymggmoa 3mb3&g@mo
Loddob gogdmgdgdn, b3gEonngs; 03 s@3m s ol daMmgbymo oy Logzsmogngsom doboboo-
09dmagdo, Gm3gmo(y boMdmdowa gbema Imnsdmgds.

0mbndbymo Bod@MEgdal gomzamabbnbgds o 30mgdgmos, 30650086 dbsgms Bomdm-
doa9bemgdal 3md3ggds, Gmames Bgbo, 360d369mmmzbae 4o6LabmzMagh 3Mm(39L0b dgogagdb.

2.1. 3g05(300L 3Gm(39L30 d3M3380b IMbsBamgmdal dgbsdemm
©9d0m0 dggagdo

2303M3dGms Mdmagmgbo Mmmaoa 3g05(300L MM (39b3n 3odmabsa@gds Fbsmgomomgal (Bom-
dmeagbom 3oMmsmgal) MRgze-memngqgdol do(zgdnm, dbomgms nbymmdamgdom gobbabomggen
Lo gnObMOb 5353306 9800." sgM 35@gdL Jgmdmosm, s1blbsb jm0gb@L 8gwns(300b 3Gm39Lal
5@bo s 83 3Gm(39bob s©gdama FbaMggda; modbamb 3mngb@ o M36s3dMMBmmdamn dmads-
653900bom30b; 989dE NG d3M3dGL dgmdmons, sgbIsmmML 3mngbEL bobom gwns@mmals dmdoa-
93530, GmM3gma(g mo3L 3osMmIggl g0l Lagsbb.? gmzmo mgembsbMHabon, 3gwns@mAL g;3-
Gdomagds 3900003000 3G 39L0L 3080bsMIMBLOL bodshmemadmago GRgz9d0L ao(393s.2" 9.0. so-
3m 3o RoMmmmmmmds bagnmms 0dobamgals, Mams gobndsm@mb 3bomgqdlb dsmoa badstmmgdfo-
30 3am3oMgmds, Mo 3500 ogb3oMmgds bojnmsen 0b@gMbgdal 13900 3o(36mMd0gMgdsdn.? go-
5 530by, BoMIMIsmagbmgdo 3omEgdambo 560sb, 3baMggdl dosbmmmb nbgm™dszns 3Gm(3g-

'® bogotonggmmb 3obmbo sgm @ ms gbabgd, 39-4 dnbeoa, 1-mo BoBagma. Ne 976 20.06.2001.

The ABA Model Rules of Professional Conduct 3acgdggemo 1983 Bgemb. gb 4@ 0 BoBmowaqbl gmagn® 6g-
LgdL. 356 Roobs(zgms 1969 Jomgdmmo sf@on “Model Code of Professional Responsibility”.

" ABA Model Rules of Professional Conduct, 1.16 8jbmo.

GIF35999 8-, 89005(300b LdBsFMEgdHngn Mgammomadol 39ML3gd@ng9d0 Ladomggmmdn, ng. goge-
bodzomab babgmmdal mdomabal babgmdbagm wMbagg®bodg@ob agal sen@gfmbs@omma gosbyzgd b
Bognmbama@o (39680, md., 2013, 236, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.
pdf>[05.07.2013].

Coltri L.S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Second edition, University of Mary-
land,University College, 2010, 79.

2 0dag, 80.

2 0dag, 79.

124

20



bob 3080bamgmdal Fgbobgd.?® 530l gsmzgomabBabgdom, anbrgds, HMA 3m0g6@ 0L LodsGmmad-
030 ©(399mmdobs s 3Mm(39L0L 8080bsMgmdal dgbobgd 0bgmmBomgdmmmdal dEHMbage-
ymggab 30dboom, baby@zgmos s3m 3o@0b Remmmmmds.

1B 500bndbmb, 3gns300l 3GiM(39Lbd0 sgMsGMS IMbsbomgmdal gFMm-gfom boyzgog-
bm dggas© FMnsDdMgds ob, M3 s3m 3@l sb3sMgdom, nb@gMgbms sBsmnDabs s IMIbswg-
30l Loggydggmdy, 3oMG 0z begds MMHmngmommdob dgmgase 3ombgmmo 3gmsebbdgdal Lawmzg-
0gbm sm@gMbs@ngol (358gmddn — BATNA) boomgmymaegs. ogcob@o gbdscgds 3emngbdb, godm-
56 330mb 80bo J39(36md0g60 0689 L0, WaMhgdamadgda, bognhmgdgdo s 36ob3039d0.2

0&abEb dgmdmos, ©ss333000mb segmggdamoa s d5d069d9ma 3emngb@o. 03 dgdmbgggzeda,
o130 353m0ygbgds Jgxsbgdoma 90309, BomBmdsagbgmo jowgs NRG™ 98w dMdomdl
309680756 080bsmz0l, Homs LM amMoMmb Fobo oMo 3go0mambagHmmo dmnmmpabgdo.®

39005(300b 3MmM(39Ld0 d3M3IdG 0L BaMormmmdal 303 gMcmn ogdoma dgagan Mol ab,
3 gb aoMgdmgds 565mablgdl dbaMgms Mmababbm@mmdsl. bomhmbogds ,,630@)60@‘360’)60“27
36m(39630.%8

ymzgmogg bgdmembndbymol dgbadadnbaw, bodasbdnmo ogdomn RBod@mMMgdal gomgs-
mabbobgdom anbrgds, Hm3, ndabomzal, Msms Labmasmgdsed dnnmmb sjbodsmyma bomagdg-
™0 39005(300b5356, bLogoms 3Gm(39680 BoM3mIowagbgmms ReGmgs, Md e BHMbomsw.?? Jo-
690, H™MImgdo(z 3Gm(39bd0 56 LoMggdemdgb v3M 3G 0L BaM3mMdsagbmmdom, Lagsmoyome,
396 dm93D0g0006 s 396 Jmsbgmbgdgb Lsgmmomo 3mbo(30930L 9239@m BohdmBgbsL. >

2.2. 3g05(300L 3Gm(39L30 dE3M3dGab IMbSBamgmdalb dgbsdmm yasmymgaman
39093930
Bmgoghon abngoal 3bMoEsb s3m3s@ob bomdmdswmagbemmds dgmnszoal 3Gm39L3dn

@othymgom dgxobgdsel n8babe@gdl.2 sbgomo sdmogdnmadal boggmdgmam Hoao Jagdmo asb-
boeamemo go693mgdgdabs Lobgmegde:

23

GITG5599 8-, 3gas300L badsmmmgdMngn Mganmomgdalb 3gMb3gd@nzgdo badoGmggmmda, ag. goge-
bodzomob babgmmdal mdomabob babgmdbogm mbagg@bog@ob agal se@gmbsGomma gosbyzgd b
bogombomafn (39680, »d., 2013, 236, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.
pdf,[05.07.2013].

* Coltri L. S. Alternative Dispute Resolution a Conflict Diagnosis Approach, 2" Edition, University of Maryland,
University College, 2010, 80.

ogmtnsdo gobsbbgeggdgh Lsda dofamsemma Labal dgwns(znsl. gbgbos: dggsbgdoma (evaluative), bgeals-
d986ymda (facilitative) o @Mobbgm™Bssomma (transformative). bgmolbdgdbymdo 8gmns300L EMML dgmns-
G0 s5030mgdLb dvsMgms ImEnl NEHmngFmommdgdlb. 8sb dgumdmos, obgel dgzombzgde, mdEN6zgmymb
36m(39b0b 808nboMgmds. ago Mozl 039398L 3g60dgbgdabs s Mg3mB3gbrs(30gdab ao(3930bogsb s dbo-
69980 Ladmamgdals 5dmy3b, Mmogew donmmb gowsbyzg@nmgds. 8gmns@mmal dofmoman dnbsbas bsmgoms
068 gMgbgdab go8m3ggms. GMebbgm®maszamemo dgwnsznnlb dgmmemal god8mygbgdom dbatggdl badmsmads
9dmg300, MM0gbBomgdaman 0yzbgb ofs dommme Bsmmzgalb Labamggdmm aswebyzg@omgdsdy, sedgwo
350035e0bB0bmb 3gm@g 8batal Immbmgbgda. Bgmos@mtin bLadmamagdsol odmggl dbotggdl, gsnamb
30M0b30Mgdmmo oMol bognMmgdgda. Moz dggbgds dgdaxadgdgm dgwns3nsl, o8 @AM Jgwas@ma
0golgdb oMbgdmem gomoMgdsl, odmgglb MHhRgzadlb 8batiggdl, LmegzsDmdL segal assbyzg@el adydl,
2@ 3o3emgbal bbb Ladmemm assbygg@nmgdol dnbss@bal Rsdmysmadgdady.

Coltri L. S.,,Alternative dispute resolution a Conflict Diagnosis Approach, Second edition, University of Ma-
ryland, University College, 2010, 80.

bgo@®ammn@mds 00hbggs 3gmas(300b 3Mm(39Lab gFm-gHo Gubosdgb@ e 36nb303sw.

Helm B., Scott S., Advocacy in Mediation, (30806 gdsmos: Kestner P.B. Education and Mediation: Exploring the
Alternatives, American Bar Association, 1988, 382.

Riskin L.L., Mediation and lawyers , Ohio State Law Journal, Vol. 43:29, 1982, 41, <http:// Heinonline.org>.
Folberg J., Rosenberg J., Barret R., Use of ADR in California Courts:Findings & Proposals, University of San
Francisco law review, Vol. 26, 1992, 394.

' Clark B., Lawyers and mediation, United Kingdom, 2012, 105.

25

26

27
28

29
30

125



Bmgx g dgos300b 3Mm(39bd0 BmbBBamgmds sgmM 3G dds dgbadmadgmoas, dmMmEow
353m0Y4qgbmb s, 365 39m0mbobonbogmgdal 3g8mbizgzedn, ®s3s, a3oM 339w 358 gMnsemmEo
LoMagdmob domadol dobbom 9abgdnmow 3oBgmmb ©MHMI0.* s3sbmob, Dmgoghma onab@o,
obgofgdol o6 og@mabBos LGsbsmEma dbmymdbgogzgmmdol godm dgbadmagdgmons, dgg(ze-
©mb 3m0g6@0b yumonmgdol gos@ebsl ©ogal gowsbyzg@ol Bobssmdwgamdmog dgommoby.®
09®0b@Lb dgdemons, 3gns(30s ogd0mb adaMabldomgdmm pamdsmgmdam, Mmdgmarg dmads-
A53985L 300094356l g%036Hgd0m ©s 363539 JMbBm0d§dn. sadgmzy, s3mge@9dlb Jgbsdms-
3gm0s, 3odomogo dgns300b 3Gm3gbdo BoGdmdownabmol Gmmmsb swsd@s(30s.%

°@3M35&0L Raommmdal gfho-gMo mofmymgom Jgogase s3fgmgg d0ohbggs ob, GmAI
3m0g6@0, 3Omdmgdabomzol mzomalb gobBm@gdal Bozgmem, dgbedmgdgmos, @edm jo@gdaeo
a5bgb 503m 358 Bg. Fmms3sts 9oL s6563mgdgl bmmmu nMob@n, s oMo Abomh. %

2309039, 503M3o@L dgndmos, 3gmns(300 333maygbmb MHmamm s 3mbabssmdmgayg dbomals
363000963000 063mEAIs(300b Joegdol bdmomgds.

bLbgbgdmm dodgdms godm, bmanghor dgdmbggszsdn dgons@mma 3gabgdmmow (300emmdL, dg-
83(3060mb 86 30dmM0(36mb 0AEbEG S FMbsbamgmds 3Mm39L3dn. sbgmn dgdmbzgzgdn gobls motg-
300 bdohns goymab, d53330L 3gmggmdab s bbgs mgsbamo sggd0b 3gns(nal mmb.®

2.3. 503m3380b 30y Igas30ab bLydysmgdoo ©530b 33036Y3980b gmbagAnmmdals
d735b7ds, Amame(3 39 (30mgdmmds, ymzgmao 3mb3Mmg@mo bLaddab g5mg3dmgdgdals
33035mabbnbgdom

Bmadd, 3Mbgmagddob s@bgdmdol dgdmbzgzedn, 8bafgqdl sgzm Lagombob gowsbygzg@nl
bodo Bgbademm s gMbs@ngs: 1. @ogobomazal maz0l dgabgdmmaw sGnwgds, 3Mmbymad@ob s®bg-
3mdal 0gbm@nfgds; 2. megmsobbdomn Mgogamgds, Moz 3ma33L badsMmmgdfng o350, Bado-
306 96 bo@yzngM 3030mb, 30b7dsL; 3. 33MnggdmmHo Mgognfgds, Mo IMnsdMgdL Imads-
653980L Boh3mgdol, 3gwns(300b.%?

9.0. IM3356153930L BoMmBmgds ymggmmzolb o6 360l Lomgmgbm sMhgzs6a. bmgagmor d53-
0b3935380, dbsgoms 0b@gmabgdal ©s3dsgmaamgdabomgals, bomigmgbm aosbyggde dgbodemg-
dgmos 0gmb oMo ImMng gds, 5Msdgw domo o30lb dgbadg oMol (AmbadsMmomal b sMdn@mal) do-
96 30036539

53 Lognmbob goababyszg@om — 300l o9y s dgmns(30s 3MbyMg@mm 3g8mbgzgzedn ©az0l
aoogmol dgbadadobo badmsemgds, sv30mgdmos ymggmo dm3g3mmo damdstgmdal dobsoboo-
093930l gomgomabbobgds.”!

32

GIF35999 8-, 8g05300L LadaMommgdogn Mgammomgdolb 39ML3gd@nggdn badoMmggmmdn, 03. xo-

35b0d30mob Lobgmmdal Mmdomobol Labgm3bogm @boggLbodg@ob ogolb sm@gMbsGonmo gowsbysg-

&ob bogombomufo (39680, md., 2013, 240, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-fi-

nal.pdf>, [05.07.2013].

Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Second edition, University of Ma-

ryland, University College, 2010, 80.

34 nd33, 81.

*  Clark B., Lawyers and mediation, United Kingdom, 2012, 106.

% Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Second edition, University of
Maryland, University College, 2010, 80.

37 0gdag, 81

3 WareS. J, Principles of Alternative Dispute Resolution, Second edition, Printed in the United States of America,

2003, 274.

Jernigan M., Lord R. B., The Mediator’s Role in the Family Business, American Journal of mediation, Vol. 2,

2008, 53, <Heinonline.org>.

" Glick T., Creative Mediation, North Charleston, 2012, 99.

' Hames D. S., Negotiation Closing Deals, Settling pisputes and Making Team Decisions, Printed in the United Sta-

tes of America, 2012, 11.

33

39

126



9390 ao6Mg3mgdgdals sGLgdmdal dgdmbzgzedn, 3gmasznal BaMds@gdals smdsmmds do-
&emdb: dmeagg Bbomgms ImMab 339 9ObgdmdL MHMNgMNM6533HMImmdals Lbgs dgdmbgg-
39; 35 oM afMdgmEgdmms babamdmngzaw; sMbgdmdl dmmnggdol ,odnmgdob® asmg Bod@mmg-
30, Dgbmms; o3 960l edamn 56 Ladmomm bndB3zo50L;% Bbomggdl odz00 4o36mdgMademo bo-
390060 30b6980;* 56@bgdm3L 080l Jgbsdmgdmmds, M3 3mog6@0 3gwns300b Ladwmomgdom doo-
0q8b gRcm oLy dggagdl, 3oy gb dmbogds 3Mbgmadd el asgmdgmgdal 3g8mbggzedo;
Ibomgmomgal dbgemos 96 Jgdmgdgmo 3oGsednmo mmodsts39d0b* Bo®dmgds.*® dmmodats 3q-
3o 336 gmgg 3530bss F0bobdgbmbomn, 3o mMogg bscglh Lyl gMcdsbgmobogsb Msndglb do-
0930.% sbgzg asdsMmommgdymos 35306, Gmogbsg: Fbomgms dmmab oALYBMAL 3mBnbogsznol
3MmMdmds; babgdge 8o gam@mEoms dmmob s@bgdoma Lbgomds; 88539 boddgbdy @og0b aowseby-
39800 Lbgo Lodyemgds 5dmRbos Boudsdgdgma.”’

LoymGomgdms, Hm3 3g0s300b bodyamagdom ©az30L 4osbYyzg@s o6 360l dgbagggHabo 0d
3096 0bomngols, HBm3mal 0b@gmgbomes ©s3doymaomgdsz bmemme babasdsBommbsomgals dodsm-
030 gbomos Bgbadmgdgmo.®® 39mns(300 396 046930 BoMmIodgdmmo 39M(3 oMocsbslbBmma dbs-
9930b ©s30L Jg8mbgzg3580.4

Amamez bgdmmaz 9006036s, d©3M3o@L, 3m0gb@mab 3MbLymE@s30980Lb gogmals dg3-
©amd, ymzggmo 3mbiMg&mmo baddob L3goxngzobs s g Gsmgdol gomzamabbabgdom, Mbwo
3Jmbglb 3 bogombol LBMGs© aosBy39@0L Mbs60.20 assbygg@nmgdol dnmgdals 3Gm39L380
5003M 350 19605 3md39093wgL 3m0g6@ 0l Loy 3gmgbm 06896 9Lgdowsb as8mdwnboms.”!

2.4. 390005(300b 30dsMmo >3m 3380l 33M30gdnmgdab Fgxsbgdal
3 (30mgdrmmds, Mmame 3 dobo BsMIMIsagbmae ©5603360bL Babs3nmmds

og@abGme 93Mogmgbmdsolb ofs gbdab dgeossns s dG (3 o730 ©dnb by@gomo. Hmam(s
306033, 5GL7dMAL 530l bado Bodgba: oFMEbGMS FbmgymIbgLzgmmds Lodystmb dodstom, gzm-
bmdognMo Bog@mMgdo ©d mobsdgmmag LadsMomoalb 3Msd@ozol bEMYJEYMs, dgooszoal
beggBmTo &Mg60baqdal bod(z06g.%

LEGLE N 3MLYdMAL ssbEmmgdnm 85%-0sba dobbo 0dabs, Hm3 dgmas(3nals Ladys-
mgd0m o35 3Magzemmgds. 530l gomgamalbobgdom, s@3mzsdo smbodbmm abbEoGnEL Mbwo
507303l Hmam (3 0o30L gobbogolb badmenmm 0bb@obz0sb, @s 3mogb@n(z dgbedsedabaw xb-
©5 3msdbomb.>

* " Domenici K., Littlejohn S.W., Mediation Empowerment in Conflict Management, Printed in the United States of

America, 2" ed., 2001, 41.
“ 0d39, 42.
5939 960 5006036mb, Gm8 domomaro dsbobosmgdgmo, o go6sbbzo593L 8g0s300bs @ J0MEs30M
3306539693l o6al gas@mEal Rofmommmds.
Folberg G., Mediation The Roles of Advocate and Neutral, Second edition, Printed in the United States of Ame-
rica, 2011, 242.
Hames D. S., Negotiation, Closing Deals, Settling Disputes, and Making Team Decisions, Printed in the United
States of America, 2012, 11.
Folberg J., Rosenberg J., Barrett R., Use of ADR in California Courts: Findings & Proposals, University of San
Francisco Law Review, Vol 26, 1992, 410.
Ware S.J., Principles of Alternative Dispute Resolution, Second edition, Printed in the United States of America,
2003, 311.
Leviton S. C., Greenstone J. L., Elements of Mediation, Printed in the United States of America. 2004, 38.
Berman L.J., Mediations’s Evolution in Socal: Where it has been and where it is going, Published in Advocate
Magazine, 2012, 2, <http://www.mediationtools.com/articles/EvolutionMediationSoCal.htm1>.
' Garner B., (Editor), Black’s Law Dictionary, 2" ed., Thomson West, 2004, 1315.
2 Riskin L.L., Mediation and Lawyers, Ohio State Law Journal, Vol. 43:29, 1982,43, <http://Heilonline.org>.
3 Mann V. J., The Mediation Paradox: Collaborative Combat, 2011, 10, <http://www.jamsadr.com/ files/Uploads/
Documents/Articles/Mann-Mediation-Paradox-2011.pdf>.

45

46

47

48

49
50

127



ABA Model Rules of Professional Conduct-ob 1.1 3ybemo s0g9bb, ®m3 s@3m3s@n 9bms grmd-
b dgbodadol ,bs0gdL* ndabomgol, Moms aobrglb Bomd3mdswanbgmo dgmaszool 3Gm39L3o.
5gd39 0b3ab gombge: Gs FmasdMgds ,mbamgdal” (56935307 356350 9ds 560l dg3ga0: 080bamgal,
oM 5003M3583d KgMM3bom gobsbm@z0gmmb bs 3mmamo Bamdmdswagbemmdama baboscmal ve3-
mgdsdmbomgds dgmos300L 3Gm(3gLb3dn, bozdsMabo o oMol Jbmmme Ladsmmal (3mEbs, 36 d-
&039, 5 0b Bz939d0, Mo 30 goobyzg@ ol Lbgs Ladyamgdgdolb gsdmygbgdobal sGal bagon-
m; 96 (3 0bos ba33s6nbo, MM og0b goeby3z9@s JobssmbmdMmngsm aomsabysg@own nymb dgons-
300b badmomgdoom.

303M OG0 3orm@adymos, 0(36mdmaglb dgmns30ol L3gz0xngsl, o3bmdogMmgdogl dobo godm-
Y96930b 09630093 3gbadmm @ogdom o) NofMmymegzno dgegagdL; 3gmbogl doMmgzbayma o 3Gm-
Bqbogemo obobosmgdmagdo, Moz Igmos300b 3Mm(39Ld0 BomImBoggbmmmdals BobsdnMmdaw do-
0hbg39; mogem agmb dgmns300l 3Mm3gLbal dodstromn bomdom gsbbymdaema.

9:0. 9003M3589dL, dgmno300L 3MmM(39Ld0 BoMBmMBoagbmmdanl dgdmbgggedn, gofms dom
3030600 Dmasem ©3agbomo dmmbmzgbgdabs, Nbos ©sg30LMM® 8858 gdoman gomEadymads,
65(3 39dmabs@gds domo 30Mmzbemmo edmogdnmgdal dggsbgdom 3gmasznal 8ndsmon.

3939 9bobodbogns, MM sE3M oGS b MMl dmmm ML dg@o (3mwbs 5J3L ©agal
s 9Mbo@ommo 3o0By39@0b 3gbsbgd.> 33mg3980L Mobobdsw, nbnbo 3gwns300l 080@m™a o-
hg396, O™ LggMom 83 0BLEGNEGMBOLS s 8ol oM 33909396 FbIBLYME Latagdemals Jomgdol
30%600.%° LBMAg sLgon MBS 0ymb sEMIOGOL doMHmgbamo ©sdm 0gdnmgds dgmas300b
36m(39L0bd©0, Moms dgnmegbmb s ggMM3zboE gobsbmE(30gemmb o3 3Mm(39L3d0 BoMdmIswma 9b-

mob gubdsoe.

3. 35005(300L LI YsmMgdam 330b 3336Yy39@0b nba30Mqds d3m 3580l dagm

Bmgds, 300l badymsmgdom ©a30L gomsabyszg@ ol nbaznmgds dgbodmgdgmas d93-
a0 badnsmgdgdoo:

1. dbosmgms dmmbmgboo.

2. 5003m 3580l (6563m3saqbemals) 0bozns@ogoom.

3. bbgs, 03 3oms 0ba(305@ 0300, HMIgmmss 3baMggdmsb Logdosbo YMMogMmmMds 830330~
9600.

4. LobodoMommb Mg 3m3gbms(znoom.

5. 306&Mod@30 asmzomolbbobgdmmo SoMmmdoo.

9.0., 3gbadmagdgmons, 3em096@ 530 Mog30@ BrmMdbyb 16gMEMBs(300L 30l demBgMbsGogma
3006y43980b bodnomgdgdals dgbobgd, dmangto Labgmdbogmdn 3o LobsdsMomm gfMaggs o3 Lo-
3000630,” 0330 653GM330 goblobomgzgmo 09do@0zob gomzgomabBabgdom, 53 g&o3dg 06896 g-
Lol Logabos sgm3o@ab ogfm dgnsznol bLadmemadoo ozl gosbyszg@ab nbazncgds. 0d dg3-
0b3935d0, BmEabsz 3mogb@n bamaqgdmmdl s3gmzs@ob dmabsbymgmdom, LEMG L sgm o0
560l dgbodsdnbo gogm®s, GmM3gmo(z ¢bws ogbdsMmmb 3mngb@L ag0l gowsebyzg@al 3gommg-
d0b oMRggzobe o dgxobgdedo; oy 0mbndbym Bbd(30oL Lbgs 3ofMo dgomsgbgdl, gb dgbodmgdg-
™0o Bsnmgommb sgmia@bs s 3mogb@ol MMmngMmmdsdn Bomgzew.” woogms, GmI Lods-
nmgdMog0 3mbbam@ o300l go6g30Lob s3m 3@ gdL gdmazom Ladmsemads, dbomgl dgbmazsodmb

> Love L.P., Galton E., Stories Mediators Tell: The Editors’ Reflections, Cardzo Law Review, Vol. 34, 2013, 2412,
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2351004>.

Clark B., Lawyers and mediation, United Kingdom, 2012, 81.

Leviton S. C., Greenstone J. L., Elements of Mediation, Printed in the United States of America. 2004, 10.

Kovach K. K., Mediation Principles and Practice, Third edition, Printed in the United States of America, 2004,128.
Folberg J., Rosenberg J., Barrett R., Use of ADR in California Courts: Findings & Proposals, University of San
Francisco law review, Vol. 26, 1992, 382.

55
56
57
58

128



dobo gowsgmol Ho3009603g sm@gMbodngs;”’ mmzo sgmgago d00Bbg3L, GmI Lobodstomm Bg-
boo @s3s 6330L3ngM gdmbggzedn oMl gMmsgmmn shgzebn, Jobo BbEGNESE SLgmn s8mawy-
3m9ds 39935Lgds MMaMB (3 EOYEIZMMBS, NYNHORMGIMbS.Y

0d39 8603369mm35600 500060dbml, M3 dgeos(300lL 3Mm(39Ldn v3M3GEL haMornmmdsl-
b dodorngdom s@bgdmdL q.6. Two-track Representation do@gmads. gb 3mosbEgdL 0dsl, HmI sw-
3m39&90L dgdmoom, sMamgmn@ Mgg0ddo gobsbmMzogmmb dgdwgan Jdgwmgdgdo: bomdma-
306mb 309680 @og0b 3Mm(39Ld0 S 3353MMYYMIE SBIMMMBE ImMEa3sMs3gds dabo Lobgmoo.
900 5003M35@0 350003L93L 9o, beamm 3gmeg 3gmeg 36 30sb.t’

360d3b9mm35605 dgmagabgdol dgbodsdabo gmmdol Rsdmysmndgds: dbsmgmomgals dgmns-
(300L LodOmgdoc g0l 3oaby3zg@&nL dgmagabgdabsol sgzm3s@ds Mbws BoM3maRnbmb s baba
a5b35L 03sl, O™ 83 aboo Fbomggda FmobgMbgdgb 3ol dormgdsl, Mabo LyMgamoais odzo s
0L bogommgdabag gobo(3006. abaz0gdabsls s9y(30mgdgmo o6 560l 3g05(300L 0bLE GG L
39bobgd Dmaowo Lodsen.t

3.1. 30968056 dg036b39ds IgEad(30ab Lodnsmagdom 30l g336Yy3980b dgbobgd

03 dmobmzbol s®Lgdmds, HMBmal Mabobdswass Mol gdo 3ommgdamba 5056, HMRomb
3m0g6@L 3g05(300b badmamgdom o30b aosby39@s, 300l 0dal goMsb@n, Hm3 ogal sm@gm-
bo@nmmo 3ooby3g@&nlb Lodnomgdgdmsb Jndsfmgdoo s3smmEYds IMbobrmgmadal (36mdogMgds,
350bMgds 93 0bbE0GYEGL 3sdmygbgdal Lobdofmyg. donbgosgsm 0dobs, MM sgMgsGms do-
3o o gbon 98 3omEgdymgdal sMLgdMds @ogol Logsbos s bsjnmbabowdn o6 oMol Rsdm-
4om0adgdmo ghmazemmasabo dnamads, o3 3ommgdnmgdsl 0mgzomabbabgdl ABA Model Rule of
Professional Conduct-ob 1.4. 3xbo.*

LoynGomadms 83 mgambadmabom 5d3-do os@bgdmmo 3Mog@ngs: 93gMnggm 3mngb oo
M3E0gmgbmds ©0o30L ©abygdedmg 3mbLymEs(300L 0mgdl s3m3sGnbagsb. oMol gdl dgnd-
050, 3507 35160mb obFoMgds ImadoMs 39dsbs s ogel Mol omAg3s60l go3gmgdsada. d@o-
&qd0b 3Mogmgbmds 535m@gdnmgdl s3m3o@&gdL, Hm3 NdMYbggmymb 3emngb@n 0bgm&mdszo-
00 ©5300 gosgol sm@gmbo@ommo Lodyamadgdal 3gbobgd,* dsm ImEol gMo-gMons d0bg-
ben@o.%° gmMxoob IGo@do 3o 3mddggdl dmmbmgbs, GmImol MobsbIow, sgm oGS asgMmoas-
6930l yzgms B936L 1mbs 3Jmbrogl asbosmmagds szl smm@g@mbo@ommo aswobysg@ ol jmmbro.®
BmaoeE, 3obmbdgdmmdgdol Mommgbmds, Gm3gmo v03m3s@L v35mEgdymadl agol sem-
9B 0mo a0s6y3980b Lodmomgdgdal godmygbgdal gmegebgdol, ndMhwgds.”

3169860305, H™M3 gas(300L Ladsmgdom 30l gosby3g@b Jgmagadgds o6 brpgds Bo-
bodomdgdal aofgdg. sMbgdmdl Medwgbndg Gogd@meo, MmIgmas s3m3s@3ds 3bg3zmmdsdn
1bd donmmb 3g005(300L 353mygbgdal nbaznfgdobsl. gbgbos: 3emngb@ol dbMowsb dmmnggdals

¥ Rosenbaum J. M., How Lawyers Benefit From Early Neutral Evaluation, 2013, 1, <http://www.law360. com/

articles/426737/how-lawyers-benefit-from-early-neutral-evaluation>.

Ware S. J., Principles of Alternative Dispute Resolution, Second edition, Printed in the United States of America,
2003,13.

Kovach K K., Mediation Principles and Practice , Third edition, Printed in the United States of America, 2004,135.
2 Beer J. E., Packard C. C., The Mediator’s Handbook, Printed in Canada, 4™ ed., 2012, 19.

8 Kovach K. K., Mediation in a Nut Shell, Second edition, Thomson west, Printed in the United States of America,
2010, 121.

Nolan-Haley J.M., Alternative Dispute Resolution in a Nut Shell, Printed in the United States of America,
Thomson West, 3 ed., 2008, 112-113.

Kovach K.K.,Mediation Principles and Practice, 3" ed., Printed in the United States of America, 2004, 128.

% See Ga. R. ADR rule VIII (1999) 30&0fgdamos: Kovach K K., Mediation Principles and Practice , Third edi-
tion, Printed in the United States of America, 2004,128.

Folberg G., Mediation The Roles of Advocate and Neutral, Second edition, Printed in the United States of
America, 2011, 54.

60

61

64

65

67

129



byEgomo; 3bsgms dmEolb sMbgdamo MHMogMmomdol d0bgds; 3m0gb@al gnbsbbymo dogmds-
Hgmdo; Mol Bod@mmo; Jbsgos 3mbo30gda.t

335b goMms, dgbadmgdgmons, dgmazobgdol nbn(3069d0bob s@3m3s@L 3dmbrgl 3Gmegbae-
™0 33mEgdmads, 30obmmb 3mngb@b 0bgmmMdszns 0dal gbobgd, oy Ms sEgdoma s Yom-
ymaznmo dbsg98000 boboomegds 39000308 96 8300 aoabygg@ ol bbgs 3m3gb0.5? Loy zgmgbm
doamdos LamdMol 39w0s(300L odnm0 BboMggdol smbodzb0m sbygds.”® gb 06935 08als go-
960, O™ 3m0gb@n, MmamE(y 3060393, yyGomgdom Img30gds 39me3z0bgdsl, onbobogl,
md 3m(39L0L s Jodommymos Jobo 068 9MgLbgdol s33sgmBamgdobs 39b.

390053006 sEgdomon batggdal aso(36mdal dgdwga Laby@ggmas 3Gm(3gLolb dodnbatgmdals
3bLBs.”" gobomgemanbBnbgdgmos obngs, GmMA o30L assdmab Jgmegzebgds sMobmoal o6 sl 3306,
01605 (3 bobodstomm ogol 803wnbstgmdols 3gGom@do, 56 3Gm39Lob Bobs pmgl.”

3.2. m3mb96§ 36 39;sbbdgds Igmas30ab Lydysmgdom 30l
35056y3980b dgbobgd

Bmgogho d98mbggzedn, gmo dbomal d3gmmds, s565MBmmb dmmadsms 3gds, 3gbadmgdg-
™00, ELENMmEIL MdgEgame, 30 IMmBabssmdmgag dbofyg o6 sMal sdom ©s0bGgMgLbgdamo,
396 bgogl sbML Immsdsats3gdsdn.”? mMngg dboal JbMowsb 6gdal godmgmgbs 3o o0l 3gwos-
(300L B35 9300 obBmmgdals boBobosma.”

530l ogbgmegem, Gmamz Bgbo, 503m398gdL 56 d393m 0dals LyyMzoemn, GM3 M3mMbgb@nl
5®3mM3d@L dgbmagabmb dgmns(300b Ladyamgdom s30L gosbyzg@s. ndal jombgs: o 3o dbadgh
593L dmogmo 3mbazns, GoGma Mbws byMoglb Lobsdsmomm gsbbomgol meg0sb s(30mgds?"
F99mMd©, 3mbBobssmdmgag 3bsMnbamgol dgmans300b badnsmadom ogal gowsbyzg@al dgome-
3007985 o6 6036530 LobybE b godmgmgbsb. dgbadmadgmons, gb J8ggds 93g38Md© Smnddgdmes
%96 3og3 10 Bemab B0b, 0xd(30 93gedo obg o6 560b.” gbg nan, su30mgdgmos, 503M 309830
355(36md0gMmb, Hm3 dgns300b bLodmamadom ogz0l gosbygzg@s o6 60dbsgl Lo gnmata 3mba-
300L LobnLEEL oELLEYMgdsL. 530b go(36mdagMgds Mmagabmsgem gobogds bgdmembadbamao
3MmMdmqd0b goadmal Bobsdnmmds.

030b dabombggem, Mm3 dbaMg oLMBLALIL Fmeadsms 39dol 3MIM(35L0L SBYgdal, s@Mbg-
3dmdb d93ga0 abgdo: oanbogl dobo Lagnmmgdgdo; 4560bsbDZMML dmmadams gdals sGambg-
3mdob d9009a930; 3603369mmazobos dboaboomgol dbsmmoggmal 3g30Mmgdss.”” megmednzgmaoc
03M35@0 Mbos dggoemb m3mbgb@nlb Mgsmafa LognMmgdgdobs s 06&gMabgdal goagdsb.
dobo 3mbo300b goa39ds 56 Bodmaaqbl dobbg mebbdmdab. cmd(3s gb gosszamgdl Lszmmstin

% Nolan-Haley J. M., Alternative Dispute Resolution in a Nut Shell, Printed in the United States of America,

Thomson West, 31 ed., 2008,112-113.

Abramson H. 1., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010,129.

Murray O.R., The Mediation Handbook: Effective Strategies For Litigators, Revised ed., Bradford publishing com-
pany, Colorado, 2010, 44.

m 0g39, 46.

" Berman L. J., The Funnel of Conflict Resolution-Part one: The Stages of Conflict and Opportunities for Reso-
lution, Published by Mediate.Com, 2011, 2, <http://www.mediate.com/articles/bermanfunnel.cfm>.

Luecke R., Harvard Business Essentials Your Mentor and Guide to Doing Bisuness Effectively Negotiation,
Printed in the United States of America, 2003, 46.

™ Pel M., Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, 2008, 71.

> Abramson H. I, Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2 ed.,
Printed in the United States of America, 2010, 156.

Berman L. J., Mediation’s Evolution in Socal:Where it Has Peen and Where It Is Going, Published in Advocate
Magazine, 2012, 2, <http://www.mediationtools.com/articles/EvolutionMediationSoCal.htmlI>.

Luecke R., Harvard Business Essentials Your Mentor and Guide to Doing Bisuness Effectively Negotiation,
Printed in the United States of America, 2003, 47.

69

70

73

76

77

130



3mbo300bsm30L goobgEgoL.”? 58 nbgym®m3s(300L (3m©bs 35856 E0393L abgmn Bobswsewgdgdal
3900030b9d0L, HM3mgdoz MMogg dmpogg dbatobomgol 0d698mms dmagdosbn.”? Bgbsdsdnboc,
©a0bgds, Hm3 m3mbybGn bsmnb 06@gMgbgdolb aoc3393s d9)(30emgdgmns: 5bodbmemn nbgm-
35(300L Logmdzgmdg sgm3o@L gdmaggs dgbedmgdmmds, dobmgolb dobomgdo gm@mdom dmsobro-
bmb 3g0s(300L bodmamadom 30l goabyzg@nb nbaznmgds.

ymzgmogg 98mambadbymoal gomzgemabbabgds s 30mgdgmos 3gmns300b 3mbaddomgdgm
9893%7, 39@05(300L Lodnomgdom gl aosby39@ 0L M3mMbgbE 0 dbsMobamgzgal dgmazobgdabab.

4. 53m3580b dngM, 3em0g6@ab ImGagzabs s bay3909bm 0bEgMgbgdab
dgLsds3dnba, by znmamn 3mJdggdab bLEMsGganab/God@ngzolb 3sbbodmgms

03 dg3mbgg3o90, 019y 3g0d(300L 30dmygbgdom @og0l goagmabsl s@gmzs@o ndmddgwgdl
©030b googmab Lbgs Ladmemgdgdal aodmygbgdal dg3mbggzedn Bomgdeemo Joamdnom, 3Gm(39-
bo 0gbgds M3ggam.

»MEqLs(3 390005300 60l dgbadadabn gbs, bmaswn Joamdgdo o oGl Jabomgda. 3Mmd-
mgdss ab, H™I, 0oL gdalb sbMom, sbgma doamdgdo dommgdamos 6gdobdngH dgdmbggzsdo,
bowa(g 0bnbo BmMBoBamMgMdg6 MmamE (5 0ol gdn“. anmomoymo 3God@ngo goxgMgdmos 3g-
®03OMgdonmdal gmgdgb@qdoom, @sbygdmmo 3mngb@gdol dm3mzggdnm s dgbsmhybgdoo, @sd-
036198990 M350 dgRndMgdommdol 3Mm3gbom. bGMEgbEgda 830l dgbbsogmal megnwsbzg
0649396 Lsdoormals bzmsdn.?!

ob 43gwgd9d0, HmIgmmos(s 503M3dG0 sbm@309mgdL ©a30L bomdmgdol @MmL, o6 sGnb do-
bomgdo 3mbgmogd@obosmgalb m3@ndsmyma gowagdmal abal dogdobsb. gb o6 60d6s3L 0dsb, MHm3
yzgmos ads, Mmdgmo(g ogobsol godmnygbgds, stobagnfms, mmdze doom dmEnb bg36n doMoma(s
J9bodmms agmb obgmn.B2 qsdsgo 3Gog@oimbo 0abE b sdMoo, sgm o@qdds Mbos abBog-
mmb aobbbgzoggdnmo LGB gangdo @s Gogd@nge 3gend(300b 3MmM(39Ld0 godmboygbgdmawm, oyd-
(39 9L %96 303 3OIMdmads@Ma b jombas. 3936 3Mad@03mb 0MabEGL 56 MRbrgds nbBgMgbo,
dg0bBagmmb sgm3o@0b 3@ n30b sbama s nbmgszay®o doamdgda, bLobsd 56 9469ds Lo 3ds-
0obo Im@ngo(309, 39a3Mdbgds, MM 5MLgdmAL 530l Immbmgbs s dgdmbagamon ndMegds. dg@n(s,
5003M3o@mo Lodmasmgds bJoMow 969Maonmam 960bsor8gagds ymzgmagem (33emomgdsl.t

0939 30bobadbagos, MM LadoMmzggmmb s3zmsGMS 3Mmggboymo gmozob gmogdbo sw-
396L 3m0gb@ol ab@gMgbgdal ©306s8gLmdal 360b(303L. 39Mdm, oanbomos, MHmA: ,ow3m-
39835 ymggmomgol 1bos 0dmddgmb 3mogb@olb 0b@GgMgbgdnsb godmdnbsmg s ©o5ggbmb
obobo 3oMseo ©s bbgs 30Mgdol nb@gmgbgddg domms, o830 3mngb@ab 0b@gmgbgdal aby(zs-
390 5©3M35&0b 8mddggdgdo Mbos 3ggbedadgdmmgl 396mbB3gdmmdsl s 3Mmggbamma goo-
30b 3mgJLL*“.3 gb 0dmggzs 08 oL 3360L Logdggmb, HMB sE3M3oGdL 8300 FomEgdnmgds, bo-
30360 bGomBgans 3mogb@ob Logzgomgbm ab@gMmgbgdals dgbedsdabaw gobbabrgmmb. dgbods-
dobo, 0anbgds, M™I s30mgdgmos, s03m3o@ds 3obbodmgmmb bsgmmoma badmgdgom &od-
&035/LEMG 9309, Jobo 3sbLodmgMNbal 3o Mbs gsnmgamabBobmb 3emngb@ ol 8o ©az0l Bo-
3dmbBygdob MgomnEo 0b@gMgbo s 3obsbo, HmM3mob dombgzabsaz ngo (30mmaL.

™ Jacobs-May J., The Psychology of Mediation, Edition of “The recorder” 2011, 1, <http://www. jamsadr. com/

files/Uploads/Documents/Articles/Jacobs-May-Recorder-04-04-11.pdf>.

Craver C. B., Effective Legal Negotiation and Settlement, Sixth edition, 2009, 52.

8 Riskin L.L., Mediation and Lawyers , Ohio State Law Journal, Vol. 43:29, 1982, 45, <Heinonline. org>.

' Kovach K.K., Lawyer Ethics in Mediation: Time for a Requirement of Good Faith, Alternative Dispute Resolution
Yearbook, Tbilisi University Press, 148, <http://www.library.court.ge/upload/lib_ ADR.pdf>.

Murray O. R., The Mediation Handbook: Effective Strategies for Litigators, Revised ed., Bradford Publishing
Company, Colorado, 2010, 41.

Kovach K.K., Lawyer Ethics in Mediation: Time For a Requirement of Good Faith, Alternative Dispute Reso-
lution Yearbook, Thilisi State University Press, 147, <http://www library.court.ge/upload/lib_ADR.pdf>.
LogoMoggmmb sgmgo@ms gmoagalb 3mwgdLbn, 3g-5 gbma.

79

82

83

84

131



30gb&0b bamzgmgbm 068gMgLadol gobbabmaMabal gobomgamalbbobgdgmoas, Gm3 3o-
Hm36930L 3mDo(3098bs 5 06§ gMH9LABL JmEab sMbgdnmo aobbbgoggds 3ow0sdby39808.%° LEM-
A9 3096@0b 06896 gL0%* MBS nymb sgm @b J85wgd980L 4568LsdmaMgma Rsod@mMo.

530l dEOMb3gmboymasm gMm-ghma godmbagsmn 0gbgds gMmnsba L3gz0amabgdaymo goo-
3960 3mgdbob dg3n3og9ds dscmmgzal, 306(3 BoMBmomaqbl 3m0gb@gdl dgmns30dn. dgbadmadg-
™Moo, 5@ gMbo@ngow saMg039 ImosbMgdmgl 3m3gb@ e gd0l ods@gds sMlgdme 306mb9330.5

068 9M9Lgdmsb 30dsMmgdam LadMbOL sembsbadbsgns nbo(s, MmMd dmagz0sbgdom, 3Mm(39-
Lol 08nbsgmdabsl, 3gno@mmars 3993090 oo e g65L.%8 53 gBoo dgwnoGmMlL 946935
39bodmgdemmds, asbomomb dmmoggdol dgbodmm sem@gmbo@ogoms Bom@gbmds.’? sgm jo@ol
3096 890005(300b 3mbadDogdgm g&o3Dy 98 bsgombal bBmmo basmgmymazs 393gmddan 3mngb@L
359350 0390L dgns@mEnl dgbodsdal 3ombzqddyg 3obabl.

4.1. 3m09680b g53m3znmbzs ©530L 63dmbygdal MgsmuMa ImGngabs s dabo
068965L580b oMd3Dy

35603, Lobod 3MMEmMgds aodngMgds, (30 gdgmnd EEa0bmal, oy Mo babobss ogo.
o33o 3G0d@03d bomgmymal, Hm3 dmgogmo dgdmbggzedn s3m3s@gdo dbgoggmmdada o
0009396 3m0gbGmo Mgsn 06 9MgLadL.”’ 3m096@ 9503, mog0lb dbMoag, bJaMow o6 S3emgbab
30LBG739093L, GmEabs(s 3s0, NdMommE, 35dmj0mboggb 530l dgbsbgd.”' gl begds 080l doyby-
350, MmM3, MgomaMom, LBEmMgo 06@9Mabgdo G0l 0dal dohz96gdma, o Ms Jodstormmgdo-
000 bogomm ddomds.”

003M3do@L dmgmbmggds, Gm3 ogmb 3oan 3b3g6gmn.” 856 Mbws 3z00bmb jmogbBL, o G
5M0b obmgol 3603369mmm3zob0 @s Mo@mA? gl Jgz0mbgzs admyggzs Lodmamgdsal, gobbabemz@mmb dmeoa-
3980b bbgomabbgs 306006@)0.94 3batgms ,3mDbo(30980%, Mmam(s bgbo, 560l @EcmngHogsdmdmo sb-
830, dgma3Lgds000, 35d0b, HmMEgLs(s »0bGMaLAdE" 560l Fgmagbgdown s dmg ddmbgg393n ngb-
&m0z 30.7° 530b 353907985 sLg39 LogoMms 08bamzgal, Moms 3m3bswwglb dgwnsznal ggads.”

0993(35 30960l 06 g gbms bamgmymazs dgbadmgdgmos agmb ng®dm Hormmoa, gocg gb
53M 3oL 96 Mmd300 3mngb@L Bomdmmmagbns. ,06@9MaLoLY (36985 560l gobLodmzMmmo o
0mngmgds, B3 gb 5Mab ,0b, Mo dmEGogsznsl odmggl bomblb®, ,Geds(5 gobsdnMmmds bsgnmbal
0333560 300by39@s". boamm ,3mboz0s” 500l oMol gosebyzg@omgdals 33@360“.97 Lbgogge-

% Fisher R., Uri W., Getting to Yes Negotiating Agreement Without Giving, 2 ed., Printed in the United States of

America, 1991, 23.

bdnfns Jgdmbgggzs, Mmogbss 903m3s@0 o6 (300mmdl 3mngb@al 0b&gfMgbol got33935L. MmGagb@aig-
dqmos dbmmme dg@o Lomggdmol omdadyg, o6 ¢dggdl, Hm3 3mngbdlb dgbadmms, Lbgs LuyMgamao
53mdMog9d0gL. 39dmdmnbsty ngosb, Mmd dgmns3n0lb 3Gm(39L0, doMomoo 3M0b3035d0l gomgamal-
Babgdom, bgmb BymdL bomgms ImEal 3mBnbagsz0sl, sGbgdmdl g@0 smdscmmds, awanbrgl 3bs-
g Mgammmo 0bGgMgbgdo.

Kovach K.K., Lawyer Ethics in Mediation: Time for a Requirement of Good Faith, Alternative Dispute Resolution
Yearbook, Thilisi State University Press, 151, <http://www.library.court.ge/upload/lib_ ADR.pdf>.

8 Kovach K.K., Mediation Principles and Practice , 3" ed., Printed in the United States of America, 2004, 188.

8 0g39, 189.

*  Glick T., Creative Mediation, North Charleston, 2012, 71.

' Craver C. B., Effective Legal Negotiation and Settlement, 6" ed., 2009, 46.

2 Golann F., Lawyer Negotiation, Theory, Practice and Law, Printed in the United States of America, 2006, 107.

% Glick T., Creative Mediation, North Charleston, 2012,61.

% Thorpe, R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation
Quality, American Journal of Mediation, Vol.2, 2008, 14, <Heinonline.org>.

Pel M., Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, 2008, 103.
Murray O.R., The Mediation Handbook: Effective Strategies for Litigators, Revised edition, Bradford Publishing
company, Colorado, 2010, 42.

Abramson H. 1., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010,132.

86

87

95
96

97

132



o MM 0:g3sL, 3mDazns G0l dgogan, bmmm 068 gmgbo 5ol dm@ngs@mtoa, Moz asbbode-
360306 3mDo(300b 85633990 Mmoo Rsdmysmodgdsb.” Bmgogiho Jgdmbggzedn Jgndmgdgmos
3mbo(300b JomBa3s, 35806, MmEqbsz 3gbadmgdgmos 0b@gMgbol s 3doymenmgds.asblbbges-
905 0b@gMgbgdal mMo Labg: s@Lgdomoa, biydbGsbnnMo 0b@gMmgbgdo s 3Mm(3gbyomyMo nb-
&qMgbgda. o0 ImMal gobbbgeggdal sbsbgs, bdnMow, dbgmom sddswns, 30bs0sb dgbademg-
390 3500 ©sdmbzgzs. M3bbzgMs brgds 080@m3, H™3 Jgbodsdabo 3Mm(39L0L RsGomgdal bs-
390mgdom 3mogb@ob sGbgdoomo 06@gMgbgdoz 38sympomegds.'? 3Gm3gLmemanGo 068 gMHgLbol
9OM-gHm0 ogdm0cmns 080l dgbadmgdemmds, Hmd 3mngb@ds Mmogem 33mbGEmmmmL @sgol dgwg-
a0, 053 33006mb 3693909680 96 0830 s5M0ML 11339 358mYg69dmmol gogmabaob. '

033356050, 080bsmzg0l, Moms Imadgdbmb dmmnggdal m3@ndsmyma aDgda, LagoMmms 0b-
BmME35(3006 Imdngds 3mogb@ob 0bbgdal, dmEogs(300L, Logommadgdal dgbobgd s o dbm-
mm dom0 3bM0ob 3563000 Dofmomoabs o JobmbogMo Ma3mgdgdol Fqbsbgd.'? ddGomo god-
&qd0b (3mEbs 56 300l Lo 3dsMabo, Jogbgregsm docmn dgbedsdabmdabs Mgommdsbmasb.

53 Ld3PbMSB JodoMmgdoom smbobndbagns, MM Bbomal nb@gMabos ImEal Igbedmgdgmas
0ymb, dMomm©, dmmbmzbomgds, 3membdobmb s asmamb, doommb LsdsGommonsba dm3yHmds.'"
5©3M35&0 bms 0gmb 3Do nbgmo 068 gegLgdolb domgdobomgal, Gm3mgda(z dobmgal zbms o6
D3bogG0. bm 0b&gMgbgdo dgbodmgdgmons, agmb ®o30L5dMa© edabsbosmgdgma bm
3@ ncabscmgol. dgbsdadobsw, 08 dgdmbzgsedo, Mmogbsi 3mogb@o 30g3mc369ds asbbbgzsegg-
S 3m@esl, samizs@ds dob dg@ow yuMomgdom ¢bws godmdzombmlb 83 bszombal
0md5Dg.'% s3m 3580 M6ws ImgHnwml 3mngb@obomgol Lo nomsmo sDMHab Mmogh dmbgggeb.

Bom3mBoggbgmoms MaMogmgbmds, BmMIsmMa© MY sMIGMEMIsmMma©, JemogbGolb ab-
&qMgbgdl bad 30@gamMno@ ymagb: 1. om30mgdgmo, 2. 360d369mmzs6a, 3. babyGggmo. ,om30-
m9dgmo” 3mo(303L 30LbMOEgdqdL, MmIgmmas 3emngb@n 300 gdlb 03 dgdmbzgzada, o930 3gosb-
b3gdo BoMds@gdom dgmagds. 360d3bgmmzgsebos abs, Mabo domgdss gmogb@lb LML, mndigs Hm-
39mdy(3 Yol mgds dgbedmgdgmos 08 dgdmbggszada, oo ,oqomgdgma 30B6gdo 046gdmms
dombggema. ,babyMggmo® 8ma(393L abgm 39648 qdL, HmIgmms Jombgszss Jmogb@L Mbws, cxd-
(35 ©500IMds YBH™ 3603369mmzgo60 30Gmdob Lsbs(3gmme.'”

bobo ¢bos gogbgslb 03 gomgdmgdsls, Mm3d 3m0gb@nb 06@gMgLol gobbabmzMabsol sgm3od-
3o 59(3098d© 1bs gobsbm(30gmmb d93gan §3gwgdgda: ©sMBINbogl 08530, Hm3 dgdnds-
39010 30B6gd0b 5MLgdmds sMal godomomnmadamon s aodysmgdamo sadqb@gdom; babmmzg-
™0 030l bom3mmagbs, oy Mo 3gmga5d0L IM3Bobo 06gdms domn MgsmmMae asbbmmzngmg-
3o, 035bmdb, BLogmmmams s oM 3g@nbaol L3gEsmab@ms sbMam, Labymggmos ab@gmgbyg-
30b, 30B6980L BgMommdoo Bodmyomadgds.'® gl bgml JgnBymdl 36sed@03d0 dom Ggomabgdsb.

ymgzgmogg 50badbymol s65madalb dgdmamd sgm3s@ds bos godm3zombmlb 3mogb@L
030b 39Lobgd, v G Jgadmgds ngmb, Bobo sDGHom, 3mBabsomdrgag dbotal 06@gMgbo.'” 4.0., bo-

% Hames D. S., Negotiation Closing Deals, Settling Disputes, and Making Team Decisions, Printed in the United

States of America, 2012, 31.

Ury W, Getting Past No Negtiationg your Way from Confrontation to Cooperation, Printed in the United States of
America, 1991, 19.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, or ed.,
Printed in the United States of America, 2010,136.

ot 0dsg, 135.

102 Murray O. R., The Mediation Handbook: Effective Strategies for Litigators, Revised ed., Bradford publishing
company, Colorado, 2010, 41.

Epstein J., Hobbs K. S., Individualized Mediation Design, 2007, 3, <http://crs-adr.com/articles/ Epstein Hobbs.pdf>.
Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010,133.

Craver C. B., Effective legal Negotiation and settlement, sixth edition, 2009, 47.

Golann F., Lawyer Negotiation, Theory, practice and law, Printed in the United States of America, 2006, 109.
Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010, 312.

99

100

103
104

105

106
107

133



dmgdgem LEMsG9a00L/&od&0g0b gobbadmgMms 360d369mmmzabas, MM (3o Fobodswyg LabyMggmoas
©5030609L LsBnbosmdwgam dbstol 068 9MgLgdo, bogomgdado s dm@ngosess.'® oz 0dbg-
35 030l dgbadmgdmmds, o439 b 3obobadmzMmmb 03 ab@gmgbms bbby, HmAmgdag mMagy
dbotobomgzal bogBHoms.'” g.0., mMogg bool 068gMgLgdal eagbol Bobsbos abgmo dgbodemm
306md930L 40bLodmgMs, Moz MMngg Bomasbl os3dsymaamgdes.' '

03 3Mm(39bob 8080bsMgmdabal s@3m39@ds Mbos obzsl ebgzmamgdoma dg30mbggda,

(AR

353m0yYqbmb 3mb3dgbals yu@emgdosbo s sg&onca dgomma.' ' og3g bobo Mbs gogbgsb adsb,
™3 3mngb@ob godmzombgs s9p30madgmoas ofs dbmmme gMombgm, sGedgo 3nfMggmn godm-
30006300056 g56 3390 3gMomeab gobgmab 3g8amads(3. EOHM™MS gobdsgmmdsdn dgbadmadgmas
35dm03390mb sbama 0bgm@ms(3ns. godmgombzgal 894bogs, HBmBmaomsg sgmodo bgmaddmgsebg-
™3, 6o 0gmb abgmogg, Bmamog 3oMzgmo 06@gchz0mb Mmb. '

4.2. 503m3580b 3m]dg930b LGM3§ga00b/G3d&030b 33b6LsdMzMs

3oL 39393, M3 oanbogds, o9y Ms 3obbodmgMmagh mommgyma Abamob 4890gdgdL 3mb-
Bm0gdddo, 303m358L dgmdmos ©s0bymb dndomds 3Mmdmgdsms gomagab abgddg s mnmmge-
mo 3bstob 06@gMgbms ©s3doymaamgdsdyg.'"? 880b BobodoMmmdses dmmodsmsjgds. 69d0LdngMo
Ferma3oo3gdol Bohdmagds 3o dmombmgl bLGoGEga0sk, God@ogob.' 8603369mmgsbos, gobo-
LoDEgEML bLgbgdyma (3693980: ,LEMSGga0d" oMl ggads 56 3Mm(3gLbn, AMImob 8gdzgmdoms(s
3bocggdo (300mmMdg6, asbsbm@(309mmmb Lo 3mmata 8abbgda; bmmm Goddozs s&ab b3g0g034-
(0, 3 3mg3000560 3mJ35093930, HBmBgmms 39339mdoos(3 b (309mogds bGGe@gans.'

3boMgms o 33MIdGMd Mebs@mmumo RsGomyymmds dgmns30sdn dgbadmms gobogl ©s-
dodmmmdals Jodgdo. 3gns@mMgdo 0Dnsbmgdnsb 03 dgdmbggzedn, oz s3M3dG0 043930
obg, Bmame g Labedommmdon, o6 sdmgszl 3mngb@L LomdMob bodmemgdsl.'' sbgmo 56 dbasgLo
MoMYmBomn dggagdol megz0sb s(30mgdal 30bbom, szm3sG0lb LGMGga0s Mbs asdmabs-
&mb dg8gado: 356 Nbs 3Madbomb 3mngbGo s Lo gMmamn msgo 0dabomzgal, Moms 0dydomb
390005@MMmb; saMgmgg, mo30 Mbws dgnzegmb GMswoaonmo doamdgdabegsb 3gwosznsdo
BocdmBomagbemmdabab.

bmgoms, 300Rbgzs, MM sgdmMdL dmmadams 3gdalb mMa bGomo: 3@ 30(39 S Mdoma. 5s-

17

300bos M3Mogmgbmds 396 bgwagh Lbgs sGhgzo6L, gofmes 53 MmMabs.'" cxd(3s 03 dgdmbggzado,

09330 306b 56 dmbLBMBL gb Mo 30YMgbo Boamds, B9Lgdolb dg3gms gbsdmgdgmos.'® 3ol

"% Murray O. R., The Mediation Handbook: Effective Strategies for Litigators, Revised ed., Bradford Publishing
Company, Colorado, 2010,42.

Kovach K. K., Mediation Principles and Practice, Printed in the United States of America, 2004, 153.

Ury W, Getting Past No, Negtiationg Your Way from Confrontation to Cooperation, Printed in the United States
of America, 1991, 19.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2 ed.,
Printed in the United States of America, 2010, 131.

12 0gag 311.

" Murray O. R., The Mediation Handbook: Effective Strategies for Litigators, Revised ed., Bradford Publishing
Company, Colorado, 2010, 43.

Carbone M. P., Mediation Strategies: A Lawyer’s Guide to Successful Negotiation, 2004, 1, <http://www. medi-
ate.com/articles/carbone7.cfm?nl=56>.

Hames D. §., Negotiation Closing Deals, Settling Disputes, and Making Team Decisions, Printed in the United
States of America, 2012, 30.

Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation
Quality, American Journal of Mediation, Vol.2, 2008, <Heinonline.org>.

Fisher R., Uri W., Getting to Yes Negotiating Agreement Without Giving, 2" ed., Printed in the United States of
America, 1991, 9.

g 0gdag, 10.

134

109
110

111

114

115

116

117



dggdemons, dgembomb Ladyyamm, bgo@Momymmo bLGomo, Mse, Gmams Bgbo, 3m096E0L 0b&gfMg-
Lgdab s33symBamgdabomgals bagyzgomgbme.

LEGsGganal gobbabdrgMmnbalb s@3mM3sG3s MBS gonmzomnbbabmb d9dmgan Mg3m3gbos(sn-
gdo:

1. 496Lbgszgb 30Mm36989d0 s 3MMImg3gdn gMmBobgmabagsb;

2. yneomgds g3sbz0mmal batgms nb@gmgbgddy, @s sGs 3mda(3098Dy.

3. 39939d030aL Lo gombol abgmn gowsbyzg@e, Mm3gma(z 0gdbgds mMngg dbaabomgal bo-
Lomggdemm.

4. b gombob gooBy39@0bol 36dmnygb693megl mdogd@no 3Go@gGondgdoe.'?

03 393mbgg35d0, Bmegbsg Abatob 3MomGn@g@o0s Lo 3nmama 30bbgdals Jombags, dgbad-
mgdgmos dgr0dMgdomn bGMsGganol 3sdmyqgbgds; bmem 0d dgdmbgzgzadn, Gmugbsg Labycgg-
mos LagMom Lafmagdmol Bomgds, Mbws as3maygbgdmmgl ™o6533Gm3mmdoma LEGs@Ggans.
53M 353> 930 g039 Nbd 350035mabbabmlb, Hm3 ye@nds@dn dbmmme 03 dgdmbgggada go-
dm0y9bmb, Bmgbos 9o 86 mMogg dbagl L@l dmmsdssgdol sbmemagds. '?!

asbamzamobbobgdgmons, Gm3 Lodmddgom bGMaGgans/God@ngs Mbws dggbedsdgdmeoal 3g-
©05@MMab §03L."? g0 Mbws 3mosbMgdogl, 3Gm(39Ld0 3m0gbGabs s sgMGsENL MebsMmyyma
dmbobomgmdabol, o Gmame as065b0mgdgb obobo dgbagom LoGygsl, Lybogddo dmbsboemgm-
3oL,

9-0. 3563000560900 sbomobol Lagndzamdg anbogds, HMI s3m 39§, 3e0gb@nb nb-
&gPgbos g56LadM3Mab g3, s9(30mgdgmons, dgadndomb bLadmddgom bEMadgans. dabo dg-
31353980 @EML gobomgamabbobgdgma ascgdmgdgdo bgdmo Rsdmysmads.

5. 503m 3580l dng@ bLoJdalb IMIbsdS

39005(300b00300L B85890 Fmadats3980b bandmm oM B ogz0s: 3m3Dowgds, dma-
Bo©7ds 5 IMIBsEdS. M3 NRO™M Momns a3 3qgdal BaMdmgds, dom Ngcm 3g@ow nb-
&qbLoyMo bos nymb gb 3Gm3gbo. 3@ n3odn, 08 dgdmbggzedn, myyzo 83 3Mm(39LDY 93006 g-
b0 oboMmgs300696 398 MM, g0Mg MIgsmme dgbggemaddy, Immadsmszgdgdo 0dbgdmws
393600 RGM 98398 nca."** The ABA Model Rules of Professional Conduct-ob 1.1 3abmo swgqbl,
M3 boMImMIoagbemmdals o930 gdgmo 3ommdss ,bogndgmosbmds @s 3m3bowgds®, gb dmmb-
m365 390005(300b 3MLdboEgdgm 9@o3bg Logdal 8m3bowgdabal brgds LoynGemgdm s, God-
&MIM0350, YInsgmgbos. o3 g@odal abmnmgdabol sgm 3oL Mbos 3Jmbogl asbbmm(zngmg-
demo Mogo J3900g8980bs. gb ymggmogg bos dgbEmmeal Lomsbsm Lagydgmosbmdam. bo-
Bd3mnobmds s ImIDogds dmnsdMgdl Lbgowabbgs Lobol Jzgdmo gobbomum god&mmgdl.
LbmMgE doma gobbmM(30gmadobal oMol gobomgzgamobbabgdgmo gb mEa ¢360d369emmz69L0
LEObsMEGo.

3m3bo@gdal 360d369mmdsl ssbGMM9dL dg3gan God@on: 2006 byl ABA-b 30 Rodom-
5 33ma3d. 358m03gmogl 03 Ladmdomodmbodasmmgdmagn 3900l dndwnbatgmds, MGmdmgd-
do(z Ibomggdo Lafg gdmmMdbgb Bomdmdsagbmmdam. dmbabomggdds dmabrnbgl 3gwns3nal bs-

119 T

Fisher R., Uri W., Getting to Yes Negotiating Agreement Without Giving, 2™ ed., Printed in the United States of
America, 1991, 13.

Hames D. S., Negotiation, Closing Deals, Settling Disputes, and Making Team Decisions, Printed in the United
States of America, 2012, 30.

21 Sawicki S. C., Mediation: The Dance and the Deal American Journal of Mediation, Vol. 2, 2008, 34, bgmdo-
Lobgmdns: Heinonline.org.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010,194.

" 0d3g, 194-195.

2% Ury W, Getting Past No, Negotiating your Way from Confrontation to Cooperation, Printed in the United States of
America, 1991, 16.

120

122

135



0bbob go63badmgMgma mmbo doMomsmo God@mMob ngbGogn30Mgds. sanbos, Gm3 dgwoa-
5(300L 3Gm39L0L Bods@gdol ao63Lodm3Mgmn Mmobo Rod@mMowsb'® gHhm-gGhmos 3gw0s@m-
Mob, AboMgms s 503M3oGms Imdbegdol bomabba.'? q.0., 08 93mb3z93580, 30 3mIDogdal
batobbo ofal domama, Immadomszgds 0469ds bomds@gdymo. 3m3bowgdalb sGambgdmdal dgd-
obgg3530 30, LogoMmomEm, 030 0d6gds BoGds@gdgmo.'? gb asfgdmagds (3ombobow Monwal
3609369mmdsb bdgbl 8gns300b 3mbeddogdgem g&o3b.

335bmsb, Igns300lb 3Mm35b0bmgal Loddob dMIbowgdabal s@3mM3@ s Ybs Fmadbomb

BgMommdomo agads.'® gb o1y30emgdgmos, 080l dovybgsgew, 300kbgge vy os 50b0dbymo Jdg-

©gds 3Meg@ogemoe.'”’

5.1. byq30b gg3@MdMagan 33693dMxd393ab FgLBsgms s LydsAmnmgdMmagn gabgds

The ABA Model Rules of Professional Conduct-os 1.1 3qbmo s@aqbl, Hm3: s03m 35835 ¢bs ¢b-
b39mymb 3emngb@o 3m33g8 g6 en BomdmBswmaqbmmdom. 3m8379@9b@&mcn batdmadswagbemmds
30 9fo-gho 3m33mbgbB o Imsadbmgdl ,Ladstomals GMQBQU‘.BO 39005(300L  dmbadbagdgem
9&°3bg 503m 35835 96> dgogzabmb, Medwgbow 543L dob (3m@bs 83 Lsgombda. 03 dgdmbggzeda, o1y
080 56 M0l go(36mdogMgdmmo, gb Md30005639 Mbos asbogl 3sLmbabdggdmmdal semgdady Matals
0g3ab bLoggmdzgmo. (3m@bs 8603369emm3560s, 306500056 Fg0s(300L BmMLETDsEgdgm 9@o3Dg3g d3M-
3980 bogdglb 93BoEIdL 3Mm(3gLbobamzgal. gb nmgamobbobgdl nbgo J89gdgdl, Mmammgda(zes: bad-
3ol g3o@MIMngo aomgdmgdgdal dgbbogmes s domon Ladsmmmgdfmngo dggsebgds; 0d dgdmbggzsdo,
0] 50033580 36 dgabbogmal Logdnl aogdmgdgdl s 396 Bmabogbl dsm badsmomgdmog dggaby-
dsb, gb Rsomgmgds 9003m 398)0b 3omEgdnmgdgdal Mbgd eMmagzec.

53039 9980l mobobow, gobbodmzmas MMI: ,o3m33Gds MbEs 5(36mMdmb  3magbEL,
3dmbos o) ot ol 3Gogd@ngs LodoMomol 3mb3MgGMmo dodotonmgdon®.® b omddscs
3bgogb Bmmbmzbol s6gLbgdb — s@3m3s@L 3dmbogl Lamsbsm 3Mad@§ngs, Mams NbOHMb3geymb
390005(300b 3Gm(39b0b Bo6858)gds. 30 3s bma MIMsmme G0l 8393806098990 (3mEbsbmsb.
mam(s 000g3s, 3gns300 bodoMmggmmbomgal sboemn abbGoGn@os ©s sgmzs@oms dbmemme
33069 bobomb 0y 946908 93 3Mm(39Ld0 BoMIMIsagbemmdal godm(zomgds. 535Lmsb, (3baway,
3 3mogb@L b 3gmbogl Rmgds, 34s3gl 3gomogn30Mo s@3mM3dsGn, Mmgma(s 5(36mdoa-
96930 3g005(300L ALY, Jgdmgdl Laddal bEmmymBar dmB8bowgdsb.

b93mombadbymn bm@m3gdals dgmnsznal Imbaddbogdgm 3Gm(39Lmsb dodsGmgdom asb-
bommgol 39@ 3603369mmdal 560ggdL abaz, ™3, 30bs0sb 3gmns300l sGLo MgmGomow 56 nom-
35m0obB0bgdl Imagda-Baggdol, 39360l sDMom, 39b6mMb3gdemmds 53 3Mm(39Ld0 sMagomsm Hml
56 LML, 96 sLEMY3L Fbmmme 3(3069. % 50B0Tbmmo 30 50l Bysto sMam3g6@n, Gmdg-
@03 2QLEGYMIOL 0@zMGG0b Forrydgegdel, 3dmbrgb 5@g33°@ M0 3mEbs ©d 3edm3romy-
35 390005(300b 36m(39L3d0 BoM3MIsagbemmdobamgal.

125

89005(300L BoM3o@gd0lL g568badMm3Mgm obsMRYb Go@mMgdom ©ababgmemes: 8gmnsznal 3Mm(3gL0b
309680 3mabmgbamgdgddy dmmgqds; dgmas@mmal bMowsb sbama@nin®o BboMmadgme; dgmns-
&m0l 353dmgmds, bod@go(zg-

Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation
Quality, American Journal of Mediation, Vol.2, 2008, 2, <Heinonline.org>.

Hames D. §., Negotiation, Closing deals, Settling Disputes, and Making Team Decisions, Printed in the United
States of America, 2012, 3.

Murray O. R., The Mediation Handbook: Effective Strategies for Litigators, Revised ed., Bradford Publishing
Company, Colorado, 2010, 58.

Abramson H. 1., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010,195.

3% The ABA Model Rules of Professional Conduct, 1.1 dabemo.

Bl 6043, 7.4 3gbeno.
132 Kovach K.K., Mediation in a Nut Shell, 2d ed., Thomson West, Printed in the United States of America, 2010, 179.

126

127

128

129

136



°®3M 35835 1bs dgabbogmmb s@mbgdymoa 306mbImgdmmds. dobo dobsobo ¢bos ngmb, Moy
390dmgds, 3980 0930033000 dg7560B30l 508mBg6s.'* Loddgdn LBMmo gomzom(36mdogMgdols
d9309a 356 3em0gb@L ¢bs d056m@mb 0bgmMmds(30s 83 Lo 3ombob (baddol demogmo s LybGn dbs-
9900b) dgbobgd. ™

9.0, badmmmmE, a0begds, Hm3 3mbsddbewgdgm 9@ s3dg Bbomgqdds Mbos gobsgnmsmmb
badaMomgdMogn mgmMogdo, Gm3mgdas NdONb3gmymBL Lo 3mmsmn 3mbdazngdal a563@30(39-
3L, o b 35bgF3M0Gmb 0l 5Mam3gb@gda(s, MMIgmmas(s, bogsMonmm, sgyMbmds dmboa-
Boomdgag botg. ' m3mbgb@ob ohadgb@gdol asbdgMg@o bmd msgobmsgaw oMol domn gods-
®0mgdob 458568 03980b Babodnmmds.

5.2. 3g05(300b 3Gm(39Labsngal 3§ 30(398mgdsmd Am3m3z9ds

9fo-ghmn Jdgegds, Hm3gmo(y 503m3o@ds dgeos300l Imbadbowgdgm 9@ o3dg 1bos gobe-
b (309mmb, 560l Bod@mdMagn bogombgdob gsdmzgmags, ndabomgal, Moms Imbrglb 3magb@al
3mDo(300L demog@o s bybEn 3bsfggdal 356LadbmaMs.*® Dmangim d9dmbigze80, Socol bLokogsmo

€ @0gf0 @> bbd 3Jo0b & Q3 309 3999393 3
39Lodmgdgmos 953d6gdmealb dbmemma ol MB3g6oL 56 9dg93L.'*" 08 d9dmbgzg3580, 0430 g0s-
(3000 3Em(39b0 B3mbygdmmos babadsmomm o6 bbgs Lobolb gobbommgzsdwyg, s@gm3o@ds Mbos gsbo-
boemb baddgbmeb 39330630 3gmago yggems 360d3bgmmmazaba m3mdgb@n, s ombml 86n0d3bgmm-
3060 3mB3g930.'% asbomgemabBabgdgmas, Gm3 3@ 3039893930, b]gd9d0 s dmBAggdn Bgbod-
mgdgmos, babaMagdmm oymb dgmoszonbomgal, oydze dbmemme 03 d53mbgggzedo, orzn obobo
mga0&0dnab beosb @egob bogsbl o6 dbamals 3mbaz0sb. 3@ 30(390Mmgdgdo, GmImagda(z dbmEme
96o-gemo Fbomol bod(3oMgl sobGuMgdgb, o6 Mbws as8moygbgdmegl.'® 58 mgombodmaboom,
bagnGms, ygnmomgdolb godsbzomgds Mmmalb god@mmdys: LabaMmaggmos, dbamgd yzgms bagomm
©mM391396@0b 3mdagds @s 3Gm(3gLbabl bbgs dmbsbamgmomgal (8gwas@mEabes s m3mbgb@ ol smgm-
3980bom3z0b) aswo(393s 3g0005(300L BY5853wg 30 mom sy Jmsbgmbmb. '

The ABA Model Rules of Professional Conduct-obb 05656350, 6563m38s003 96emmdals 3gdmbggge-
do, 3003m383s d9ab9dmmo© o6 Mbs asbsbm@zngmmb dgdmgan Jdgmgdgda: 1. Baaanbml
3MLbmE0 God@&qdo 96 306mbo; 2. Bofmoanbmlb 8@ 3039dmmgds, Gm3gemas 8obo Babasbbstn nb-
BME3S(300039 300l sGsbBEmEn. 03 dgdmbggzseda(y 3o, o 1396mbm 3@ 30(3989mgdal Bata gbs
0ym 3m0gb@&ob o6 3mB3olb D0, 53mM3583d Ybos dnommb dgbadsdaba Ladsmmmgdfngn bmdg-
30."" 9 o™ g3 3gno(300L Bmbedbegdgm 9@s3Dg 0dgbl s memmdsl, Gewash, Gmam (s -
39 5060365, 53 9803Dg 903M3oG0 sbabL Logdab LM IMIBsdsL, Bo(s Bma(3o3L 3@ 303904~
93980l 3m3m3qdsl, Mmdgmmsz 96 3g05(300L 3Mm(39L3n godmaygbgdl, o6 03 dgdmbggzsedo,
09930 LOLOToMMEM Fobbamgs goMEomgzamn gsbogds. dgbadadnbsa, gb LEmMg ol g o30s, Gm-
b3 9003M3dGTS Nbws 350mz35raLBabmL bgdmembndbymoa omds.

33 Silverman P. R., The Clients Guide to Mediation and Arbitration, The Strategy for Winning, ABA Publishing, Chi-

cago, Illinois, 2008, 47.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010, 313.

Craver C. B., Effective Legal Negotiation and Settlement, 6" ed., 2009, 50.

Silverman P. R., The Clients Guide to Mediation and Arbitration,The Strategy for Winning, ABA publishing, Chi-
cago, Illinois, 2008, 45.

Walsh M. C., Whether and When to Mediate Employment Disputes, 2013, 1, <http://www. insidecounsel. com/
2013/05/27/1abor-whether-and-when-to-mediate-employment-dispu>.

Silverman P. R., The Clients Guide to Mediation and Arbitration,The Strategy for Winning, ABA publishing, Chi-
cago, Illinois, 2008, 45.

Murray O. R., The Mediation Handbook: Effective Strategies for Litigators, Revised edition, Bradford Publishing
Company, Colorado, 2010, 59.

Epstein J., Data Dumping and Other Problems in Mediation, Colorado Trial Lawyers Association, 2013, 1,
<http://www.crs-adr.com/articles/Data_Dumping.pdf>.

"I ABA Model Rules of Professional Conduct, 3.3 8<jbemo.

134

135
136

137

138

139

140

137



0d39 3603369mmzgeb0s 03 §gbwgb300L 5bndgbs, Moz 3MogE 035380 0339mgds: am@al@ds
dgbadmagdgmos, ozmegl, Hm3 3mbzMg@&mmo 88 30(390Mmgdol Bomdmmagbs dgobnb@gdos m3m-
69680b 3mDa(300L, 0330 Igmns300lb 3GM(39Lb3n 3odmyqbgdals bo(33ema@ ngo 3ol nbobogl bobe-
dotonmm asbbamgal dgdmbgggabomgals. '+

5.3. 3g03@mMabl dgMmhg3s @ Fobmab YMmngMomdal dgomeab 393¢daggds

3@3M 3@ (6563m3og9bgmms) MdMagmabmds bdoMawm 396 0egdl dgmns3ob 3mzgbabe-
206 08 3o7L0d3l, Gobo Jgoogebgdsoz Fgos@mML dgmdmos, s Gobmgabsr jmogb@o obrab.™ 3g-
©05(300 MMI Bbogmagzngmn 5dmAbogl, om0 gdgmns dgbadsdabo dgwas@m@ab dg@mbgzs — dgoas(so-
ol 36m(39L0L BoMBs@gds o) Bods@gdmmds bdoMow LBEMMgE 83 BoJ@mBB e ©s8mGogdemo.'“
dbatgos bomdmdaagbgmmsmgnl bdoMow dbgmos goM33gmmo bomago dasfngfgdal dgdhbggs s
©3dmg30. 3350503096 dg0e@mAl 3o dgmdmos 530l JomBggze."® 0v8(30 Yggmol o6 53l abgorn
bodd0b Bodsogal bstn, bows(s NYHPEgHOMYd0 odsdemas.'*® Jgbododnbaw, mgd9w93L Bqbo,
3ol 065bowas(3, bgdoygmammdncmn 8gmna(308 56 390893 5@3M3dENLS s g6 ol mebbdm-
3ab 356933, 080l Memdobg, GMA 3b MG mo 3060 ngmb 3gns@moa. '’

6o Jdbob 3oMg 8900@mML? 83 3ombzadg ndwgba 3sbygbos dgbadmgdgmo, Medwgba(s dgmns-
Bm@0.'8 05 3s06(3, 5BLIBMAL asM3397mmo 3M0GgMN39d0. gsbsmgomolBobgdgmos, Gm3 ymggm
3Mb3Mg@ e 393:mb3935380, Mmo330M39ma0, b asbywgl, o Mmamta bBomab dgas@mEab
sMhggs LG dbomggdl, ,dggabgdoma® o ,bgmal d93bymdn, 9465ds 3oL 335(300 o4y Mdoema dngo-

149

amds. " sbg3g Mogms, MMI sE3gm3dGds brs dmadoml nbgmMmds(zns dgros@mmal (3mebobs o

33503035(300b dgbobgd. sl o) oM 0go gdL3gEMEn 3obbabarmggm bs3ncbmsb 3ndsmmgdom, @sn-
(393L 09 565 bgor 3603369306 36106(303L, BmamEn(3os 3mBBoYB(30smMds, o bbg.'™

203M3o@L 3Mmzgbombaemn 3908 mEM0L 3Gm(39bdn dMbBsBamgmds dgmdmas Laboggomme
353m0yYgbmb. dogomoma, 930l gs390mgds dgbadmagdgmos dgdwga dgdmbzgzgddo: omzo sgm-
39@L LyAL Mo0dg bogombal gobbamgs s, 3853MMYMOE, 36 LML 33 bsjocmbolb megsw Bodmg-
610; 09130 3Mb3ME o b gombal gobbomgs 458mabggzms 3mmngb@ ol Memymaom Mgadost, dg-
bodmgdgmos 3gns@mMobomgzal mbmgbs, Gm3 5b ol Lo 396ywgL. !

39005&mML sy(30mgdmom ¢bos 3Jmbrgl goM33gmo bstgdo ndnbomgal, Mm3d BoMdsm-
o0mb 39005(300b 3Gm39L0. 3mB3HgE Mmoo Logdob ggod@gdol (3mEbs sal dgmEmgbsabbmgeba. '
doon dgxgcgdabol a0bmgds, Hm3 dgmns@m@al dgmhgzabol ynGemmgds Mbos dogdisgb dgd-
93 356M53mgd93L: 1. dabo EEgbnbggdo s 335mng0 35309, Bom dmMab LyMGogoz0M7d0b sMbg-
3dmds; 2. 3mb3Mg@ e b3g3080396 bogombgddg 3mdomdob gedmmamygds; 3. dgasznolb bLGomo,

2 Roth B. J., Litigation Tactics in Mediation: Are They Ethical? 2005, 3, <http://rothadr.com/pages/ publications/

ethics%20reprint.pdf>.

Berman L.J., 12 Ways to Make Mediator Work Hard, Published in Advocate Magazine, 2009. 1,. <http:// www.
mediationtools.com/articles/12ways.html>.

Carbone M. P., Mediation Strategies:A Lawyer’s Guide To Successful Negotiation, 2004, 1, <http://www.
mediate.com/articles/carbone7.cfm?nl=56>.

Picker B. C., Navigating Relationships: The Invisible Barriers to Resolution , American Journal of Mediation,
Vol. 2, 2008, 46, <Heinonline.com>.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, Second
edition, Printed in the United States of America, 2010, 231.

Ware S. J., Principles of Alternative Dispute Resolution, Second edition, Printed in the United States of America,
2003, 313.

Smith A.L., Smock D.R., Managing a Mediation Process,Printed in the United States of America, 2008, 22.
Silverman P. R., The Clients Guide to Mediation and Arbitration,The Strategy for Winning, ABA publishing, Chi-
cago, Illinois, 2008, 44.

Ware S. J., Principles of Alternative Dispute Resolution, Second edition, Printed in the United States of America,
2003, 313.

BUF olberg G., Mediation The Roles of Advocate and Neutral, 2" ed., Printed in the United States of America, 2011, 271.
'*" Glick T., Creative Mediation, North Charleston, 2012, 107.

143

144

145

146

147

148
149

150

138



mdgmboss 0go 04gbgdl; 4. go@abobonl m@gbmds, Mm3gmbsay ngn dmambmgl; 5. asdmbawgam-
35; 6. 3G, 96530 asBognmmds.'™ Jgns(300b 3GM3bobsmzal saMgm3g sgdomn dgwa-
39000 3m3Gsobns, 0930 Bgos@mMo 9633930 o300 ,,6@636030“.154

3905@mMal dgmhgzabols, safMgmgyg, asbomgomalbnbgdgmons, oy Medwgbow o3l gsbzo-
DM gdgma 350 dgdmgan bsMgdo: LoGd(30980Ld S dSMEGMBIGN3980L Sbamnbal Mbato; so-
3006930b 0866346930l Mbofn, sf@&nmEa 3mbdgbol mbofn; mos dg300b3930L LAl Lagged-
39mbg 0bgmmds300b dgammazqgdol Mbsto; gugd@mmo dbsmmadgMal mbsto; ¢badn ndabs, Hm3
dggdmmb bogombgdolb Bs3mgms dgonnma Gmbol aodmygbgdolb aocgdy; dggdmmlb dmMnggdals
bbgowabbgs babol goM0s6@gdal gobLabmzMs; 3dmbogl MmebosmMmymem Medwgbndy LEMs@gan-
obs > God@ngol dgdm3o3930L N6oM0."® o539 smbsbndbogos, HMA 939d&MHo 3m3nbogs3oab
B0 390005@MEM0L GBb(30900L BoMdo@qdoo gobbmmz0gmagdol babobsfns. dnbo gsdmygbg-
doom dgns@mto dgdmgdl, Robbzogl @ogol sALL ©s, ndsgMmymem, dbstgms dmmals nbgm-

156

ds(300L YOMMngMmas33msl dgnbymb bgmo.™ sbgzg, Mbes 3dmbogl Mbsoma, aobsbbgomlb dbatmy-
oo 3mBa30930 s 068gG9Lgdo 9H®MBsbgonboasb." asdmmom dgns@mMdl gogmamo sz
5659600 3mbodbogdgmo JuMbo dmodsms 3gdol bEMs@gansdo.'®

LabYMZggmos, 0gn nygmb 308033990 bsgHmamo 3mmgagdol IbMNESE ©s Ybs 3Jmbrogl
390005(300b LygMmdo go8mzEomgds, abgzg BmamMs 3MbxrmodGob aswsbyzg@olb Lbgs Labab
36 (39b0L Bo3mgdabs. '™

dmem MM 03390908 896096500, ®™M3 3gns@mMms sMhggs brgds 3Mmgzsnwgmn 3ma3ds-
60gdol Ladmamgdoo. dogsmama, badbMgo Fomogmmbosdo GNbg(z0mbamgdl mMa dofomaswo
baznmbamuo 3Mmgongmn. gbgbns: 444 ©s JAMS, sbggg boda goMgswm (36mdama Mgaombaemy-
0 3Gmgong®o: ADR Services, ARC ©o Judicate West.'®

0939, ©g3mbLgbgdnm dgmns@mmms LyMGoga30Mgd0lb bogombmeb dodsmmgdom smbabnd-
bogos, @m3 NMI-3s, Det Norske Veritas obb@od@msb ghmaw dgodndsgs 3gmos@mmms byM@ongo-
3069380b LobGgds. bgMBoxgoMgdal d3oMmdgdas: dgbedsdabo &Mgbnbg3n@LL asgms; (3mobab
d93mB3930L 30bbom godm(zal hodamgds; asdmimsedn babm@Mzgmo dguebgdgdal domgds; ym-
39mbmogMa© 35M33999mn Mam@gbmdalb dgmns(300lb 3GMm3gLgdal RoGemgds; nbyzg@o 3Gmeyg-
Lomo 3obsomgdol Bomgds; MbsGMMYdmsb 3sbbomgsdo sg@ogmds.'!

bedmmmme, 3603369mm30605 500b03bML, HMI PP bEMgMdam s3gMs@&ms ImGals 3m3«-
ma@mmons doamds, MmM3mob mebsbdswas(s, dgos@mmal s6hgzalb Y@madol ©emdmds bogds
m3mbg6@0 dbsMmobomgob.'®? golomgomabBabgdgmas, Hmd, me o 3905@™EGal 306smdol osbs-
bgmgdlb Mm3mbgb@n dbaty, 30gb@&ds s d3M oGS NYbEs Bnnmmb gl dgmezodgds, 03 dgdmbgg-
3090, o930 bbgs gogd@mEgdal Loggydggmdg o6 oMol s30mgdgmo bbgegzstn gomsbysg@nmy-
3oL 30gds.'? 5.0., ©130 M3MbgB6EB0L 8096 F9dmmogobgdnmo 3960 o6 sMob (3embobow

153 pej M., Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, 2008, 83.

5% Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation Skills and Techniques, San Francisco, 2008, 27.

155 Beer J. E., Packard C. C., The Mediator’s Handbook, 4™ ed., Printed in Canada, 2012, 35.

1% Cooley J. W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 59-61.

Smith A.L., Smock D.R., Managing a Mediation Process, Printed in the United States of America, 2008, 11.
Berman L. J., 12 Ways to Make Mediator Work Hard, Published in Advocate Magazine, 2009, 1, <http:// www.
mediationtools.com/articles/12ways.html>.

Jernigan M., Lord R. B., The Mediators Role In The Family Business, American Journal of Mediation, Vol. 2,
2008, 54, <Heinonline.org>.

Berman L. J., Mediations’s Evolution in Socal: Where It Has Been and Where It Is Going, Published in Advocate
Magazine, 2012, 4, <http://www.mediationtools.com/articles/EvolutionMediationSoCal.htmI>.

Pel M., Referral to Mediation A Practical Guide For An Effective Mediation Proposal, The Hague, 2008, 133.
Berman L. J., Mediators’ Opening Statements Offer Insights For Successful Results, Published in the “mediation
strategies” California’s Legal Newspaper, 2003,1, <http://www.americaninstituteofmediation.com/pg66.cfm>.
Mosten F. S., Representing Clients In Mediation Effectively Setting Up a Mediation, 3113, <http://www. mosten-
mediation.com/books/articles/Representing_ Your Clients In Mediation.pdf>.

157
158

159

160

161
162

163

139



5615 3mM339&gbG M0, 5Md335mng0 300 s 3039Mdmgdymon, 3bsMg Nbos oLmsbbdwgl 53 om-
B93o6L."%4 Qbasgbo Jdggds bgmb 39MBymal 8gmas300b 30b6g0b JombBggel s 0g6gds 3Gm(39-
Lol doGoms@n 300b(303580L dgbadsdabo.

30bom3zomobB0bgdgmos, M3 Dgdmblgbgdmmoa 03 0bgm®mdsznol dmdngds, MmM3gmbs(s
3609d369mmds bos dogbogmlb dgas@mmal dgMmRggzobsl, dgbodmgdgmos dgmas@mEabamgal
30Mo30M0 3000b3980L oLEalL gbom, nbgzg MmamE (3 08 8bamgqdobs s d3M3IsGgdal godm-

300bg000, BMBgmms (3 50Mg LboMagdmosm 83 3mb 3G9 dgnoGmal dmabobymgdoo. 't

5.4. 350005(300L 3MbsBamg 30Mms BMab 336LsdmgMs

LomzoMns 03 3Om(3bms MamEgbmds, MmImgdas BaM3s@gdmmdam dmegmwgds dbm-
mm 080@m3, G 3Gm39Ldg o6 860k BoMm3moagbombo dgbsdsdabo domgdo.'®® 530l B0bgdoc
dgbadmagdgmos 0dab @obobgmagds, Hmd 08 dbamnbomgal, 306(3 M3omme o6 obEMgdns 8gons-
300b 36m(39LL, 9@ o JoME0g08 Jgmagobdgdady Momals ogde.

00350 (36905 ,8mbsBomg® dmasagl dbomggdl, obggg Bmames bgdobdngM oMb, Hm3mals
obBMgda(3 o0l s 30mgdgmo GRgz0bsmzgol, Mondg Labal bgmomob 86, mybos(s, BLodmemmaon-
@60 dbstsdgMaobomgab. e’

bBmaxg® dmbsboemg 3ofms dgMfgzs wxcm 360d3bgmmgsebaz 3o, 300065 dgnsdm-
G0b."*® g.0., 39056b3gd0l B0mBg30 dg36how oMl ©s3M 0gdmo 085Dy, 08ymRgd0sb e o dm-
™535653980L Mmmsbdo Jgbsdsdalo ssdasbgda.'®?

080939, 080l gobbodmgMs, 09y 306 o6 Mbws Fonmmb dmbsbamgmds 3Gm(39Ldn, M6 3-
™90 3609369mm35605, 30y 0d0bs, M) 306 Nbs Jonmmb."? gsbsmgemobBobgdgmos, Gm3, Mo
QBO™ 3980 95305605 RsMm Mmoo Fmmadstszgdsda, dom dg@ns LyMombdymo bymaldgddmgemo
B5J@™A9d30.""" 3mbx00g6(300mmd0l'? o330L BobBoms(3 LabyMggmos Fbmmme dbsgms dm-
6oBomgmdo. '

3 300b(3, Mo 3008 9M03gd0 YYbos 3snmzamobbnbydmmal 030l goblbodmaMabel, ce gab
0dbgds 3gns(300L 3GM(39L0L 3mbsBaemg BboMmgms s domo s3M G dal goMms? assdbyzg@o

B3JB™E0 bes 0gmb ob, o9y g30b Jgndmos, bgmama dg0@sbmb 3mMbgmad@ ol gowsbygzg@sda. gb

" 0dsg, 3123.

1 Ware S. J., Principles of Alternative Dispute Resolution, 2™ ed., Printed in the United States of America, 2003,

313.

Claiborne Z.G., Three Things to Know About Mediating Licensing Disputes, 2013, 1, <http://www. mediate.

com/articles/ClaiborneZbl120130503.cfm>.

" Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation Skills and Techniques, San Francisco, 2008, 27.

168 olberg G., Mediation The Roles of Advocate and Neutral, 2n ed., Printed in the United States of America, 2011, 248.

" Amend J. M., Implications For Mediation of Patent Infringement Suits From Investors in Patentees Case, 2014, 1,
<http://jamsadrblog.com/2014/03/19/implications-for-mediation-of-patent-infringement-suits-from-investors-in-
patentees-case/>.

0 McCorkle S., Reese M.J.,, Mediation Theory and Practice, Printed in the United States of America, 2005, 81.

L Fisher R., Uri W., Getting to Yes Negotiating Agreement Without Giving, in, 2" ed., Printed in the United States

of America, 1991, 9.

3Mbx0096(300mmds — gl sMab 0bxgm@mds300b PLogMmbmm dgbsbzs s 3MBEH™ma 3ol 3odgmogbgds-

bg. BmamBz gongnco (3690, gb dgodmads aobndoB@mb dbocal gommadymgdsw, asdmaygbml o6

39336 (39mmMb 0bgzm@do300 Fbmenme dgbadadal 30 gdmsb dgmsbbdgdom s an(330L gb nbgmmds(sns,

Amdgmn(z LoRIMME 56 360l (36mdoma. bonbGgFgbms ol Bod@o(s, HmM3 3ommgdamgds gmealbdmdl,

a3 0dbgl LodsMomyg s 36 yomda abgrm@mds(30s, Medmgbomss sMsgomata 3nadsba o6 gdboby-

1900 2MoLBMEMN bgm®mBs300lb ©o(330L. 08 3M0B(3030b sMLdMBs gobo30Mmdgdl dbatggdol Bomdsol

36m39b0b 808sFm s sMal gmogb@ms dmbowgal gehom-gfma badgomgds. o3 3Mabz03msb dndsfmy-

dom, 3603369mmz0608 5006036mU, M8 California evidence code qbMHbzgmymyl 8gmas(300lb 3Gm(3gbob

3M6x80@b300mmdsl. Bbofmgadl odzo Ladyamgds bgdabdngMa Lsgznmbol gobboemgabs, abg, Hm3 dgdc-

am3do gb 0bgmM3s(30s Bom babssmdmgg Labsdsmmmmdo o6 0dbgb godmygbgdmmo.

" Glick T, Creative Mediation, North Charleston, 2012, 91.

166

172

140



560l LEMOGga0Nmo s, 835LMobogy, 3God@ogmma Logomboa.” Jgbodmgdgmos, 3mogb@o go-
bosomgl 080l bognMmgdal, Hm3 3Gim(3gbL agLBOME 30Mgda, MmMIgmoss dgydmoaso MRg3g-

30b 30(393s. 83 306193L dgadmgds 3dmbogm Mondg Lobal nbgm@m3s (309, dggdmmao gbogmemmang-
(o boBoggMol 50dmBgbs, 56 Bmmdwbg6 dgmobbdgdal Bombgzol Mgbn@LL. '

5.5. 39056b3gdab 30mMB58a0b g56LsdM3zMS

39005(300b 3mbadbagdgm 9@&o3dg s9y30mgdgmas gobabodrgMmmb dgmabbdgdol dommdg-
d0. 30639 M0adn, aobobsdmgmgds bamzgmgbm smEgmbs@ngs mMmagmomdal dgmgasm 80mbyg-
@m0 dgmabbdgdabs (3g8amdda — BATNA). 530l dgdamd Radmysmndogds dgmabbdgdol Lbgs
@ qMba@n3zqdon. gobomzamnbbabgdgmas, Gm3 doma gobbabmgMabol s@amzs@ds Abgoggmmds-
do 9bs oommb ol sbsboMmggdo, Moz 3gns300b 3Mm(39Lab Bomnds@gdmmdoo obEMmgdal

176

5 03300 380G Mo¢ol 86 LobodsBmnmmb abom gosbyzg@eb dm3yggds.

5.5.1. by 3909bm 3mEgMbIGN3s REMagMmOmdab dgmgadsw Jombgyma dgmsbbdgdabs
(9.6. BATNA)

BATNA s60b bofmdmmggbs, Gm3gmoacy d9436qL mmxgm o0dymds o apoemosd @mnd 177 5
oMol dgdmgmads  @Mmobobs:  ,dmmademazgdmma  dgomabbdgdol  Logyzgogbm  sm@gmbsdn-
35“."® BATNA-L asboggdoe LogoGms 393mbgg30l 9394@ w0 390b9ds. mogolb dbMog 3o, obo
256LobMZMS FmMmo3653980L 939G BMab Bobodnmmdss.'”

BATNA-L 35b6babmgms 60dbogl 0ol (3mbsl, oy Go Imbrgds dmmoadsmszgdol bomamds-
&9gdmom @abMYmgdal dgdmbgggedn. dnbo dgd¢deggds dmambmal bado doMomawo 3mJdgwgdals
356bmM(309mgdaL: 1. gobabodmgmmb ol 4850990, HmMImgdos gobbmE(30gmgds 03 dgdmbgg-
3590, 0930 dgmobb3gds o6 Joombgzs; 2. 0@ggdol ©obzgbs s Jomn 3g@ o 3MogG oz smEgm-
bo@ngom goMoaddbs; 3. 03 gfmo 30M056@)0b dgmhgzs, Gm3gmos yzgmadg 303bowggm Semdgm-
Bo@0300 godmoymgds. '

BATNA 39ma9ds Mo gobbbgszgdamo 3m33mbgb@obagsb: bogs®m s 39Mdm 3m33mbgb@g-
dabogsb. 53m 3580 gom@gdnmns, godmongzzmomb bagsm 3mddmbgbdo baddolb Ladsmmadfngo
dg5obgdal, Bog@mdMmagn 0bgm@madsznol dg36gdal Logndzgmdy. Gog dggbgds 3gMbmbamu@U,
dobo oagbs doombgzs Mdnsmme 3m0gb@al godmzombzom, 306500056 >u(30emgdgmos abgmo
bo3ombgdob BomdmABgbs, MmamMgdo(3ss, 3sgomoma, 30MmM36580L MoMgdemadgdo s @egob dg-
©9a350 dombBgmmo LoGagdgmo.'' b Jgdwaa, Gog dmbrgds 3g@bmbomumo BATNA-Ls o bo-
%560 BATNA-L 39%893s, 353m033900935 30gb@ob Lo BATNA. '®

7 Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation Skills and Techniques, San Francisco, 2008, 27.

5 Abramson H. 1., Mediation Representation Advocating as a Problem-solver in any Country or Culture, ond ed.,
Printed in the United States of America, 2010, 241.

Silverman P. R., The Clients Guide to Mediation and Arbitration The Strategy for Winning, ABA publishing, Chi-
cago, Illinois, 2008,3.

Roger Fisher, William Ury.

Luecke R., Harvard Business Essentials Your Mentor and Guide to Doing Bisuness Effectively Negotiation,
Printed in the United States of America, 2003, 15.

Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, 2™ ed., University of Maryland, Uni-
versity College, 2010, 80.

Fisher R., Uri W., Getting to Yes Negotiating Agreement Without Giving in, 2™ ed., Printed in the United States
of America, 1991, 53.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010, 234.

182 0dag, 237.

176

177
178

179

180

181

141



BATNA-L 356bsbmzMabsl gobomgamalbbobgdgmoas bado gogd@moa: 1. Mo 43gmgdal gobbmm-
(3090 3gndmas 30Mb 030bomgal, Moms YdANB3gmymL bs 3momsmn 068 gmgbgdalb gobbmm(sog-
mgds? 2. Gmam@ dgodmagds dmadmgmb m3mbgb@ ol dbnwsb dobo nb@gmglgdals 35§ 0g0b(39357
3. 6o 3o 3006935 3gLodg 3060l (3gm0s@mMab) JbGnwsb sbdsgdal Jomgds? '8

3603369mm3o60s @MMal god@meag: BATNA-L gobbadmzs om30mgdgmos 35653, babod
50bygds Mdnomme Imesadams 39d0b 3Gm(39L0. 83056980, MMImgda(y Immsadams 3gdslb nbyg-
396 30bo gobbabmgal gomgdyg, bogmomet megl 0309896 (310 dgmdsmgmdsoda.'®

030bmabogyg, Lagoms 08sdg BodMo, o B Lobal Jgmsbbdgds ngbgds 3obamgdo dmBabssm-
dgag 3bomabomzab. Moz YBdm 3g@&0 0bgm®mBs30s 0d6gds (36mdoemn 5¢b0dbymal Igbsobgd, Bom
DRO® oo 06988 3m3bowgdal bomabbo. 03 dgdmbggzsda, mgyzo Mm3mbgb@olb BATNA (35embo-
bo Bobssmdmgamdado 0dbgds 3mogb@ob 3g33sz9dm BATNA-Lmsb, LabyMggma 0dbgds dosmo
dInmm06930L dg(35ms. "%

5.5.2. 3mMngaqdal bbgs dgbsdmm s gMbs§ngz9dab 336bsdmzMms

BmgogMo 398mbgg3590, 5053056980 dmmadems3gdal dgbadmm sem@gMbs@nggdl dbmeme

3oL 39993 ao6bodr3gMo396, Moz Layyzgogbm dgmgagdo 396 doombaggs. gb dg3emdals 3ol ga-
0 dogomomons. Lbgs dgbademm sm@gfmbo@nggdol aobbodmgms dgbadmagdgmoas gobogl 0b6@gm-

186

gbms ©8335ymxzamgdol 6065306mMds." g.0., IMmbLedbogdgm 9B 93dg, 3oL gomagmal abgdal
Rodmysmndgdal d580ga, 1bms ©o0bymb domon dggebgds s dsmmzalb 3MomModg@gdol dnbodyg-
35."7 Lbgoagoto MM omggol, geom-gdomo Lsgombo, Gmdgmoai 3gwnoigealb dmbsdbowgdgm
9893bg b 3o@abywal, 560l ob Jobamgdo smEg@mbs@nggda, Gm3mgdacs godmnygbgds 0d dg3-
0b393530, 930 Inoggdol Lo z90gbm 36600680 396 Fonwmbags.'®

3mM0a98al o @ gMbs@0390bg LomdMabal sznmgdgmons, gsbobasdmgmmb obgmoa (36550l
s6bo, Mmamn(zos: ,dgbadmm dgmabbdgdol dmbs® (d93amddn — ZOPA). dabssmbmdMogaw, gb
560l sMgomn, HmImob gomamgddog dgbadmadgmoas doombglb mEngg dbsGabomzolb ©sds3doym-
Bomgdgmo dgmabbdgds. gb ool dgmsebbdgds, Mmdgmos 3m@qb30Mem s 3doymagnemgdl mn-
39 Abogl. '

3939 mbms g5babobdrgmmb abgmo (36905(3, MmamEngss ,Bottom Line“. gl 560l ol 30b0dwdo,
Mm3gmag 3mogb@ads o30mgdmae 1bes doommb 35653, Lobsd LMbBAds Mandgl bymdmby-
@sb." o330 bobo Mbos goglizol 0dsl, Gm3 dmMaggdols gl Jgbodmgdmmds Mbws gsbobsbmgHml
oM 89005300 ImMbadbsgdgm g@o3dy, 989 85306, Mmegbsg Labgdy 0dbgds M0G0 Mo

3amBogmds — Bmmsdats 3gds 3930 Robdo.'! 8g@n(s, Bottom line 6 3g0dmgds 3obobabegmmls 39-

183 Ury W., Getting Past No, Negtiationg your Way from Confrontation to Coopetation, Printed in the United States

of America, 1991, 22.

Luecke R., Negotiation, Harvard Business School Publishing Corporation, Printed in the United States of America,
2003,15.

Fisher R., Uri W., Getting to Yes Negotiating Agreement Without Giving in, 2" ed., Printed in the United States
of America, 1991, 53.

Ury W., Getting Past No, Negotiationg Your Way from Confrontation to Coopetation, Printed in the United States
of America, 1991, 21.

Murray O.R., The Mediation Handbook: Effective Strategies for Litigators, Revised ed., Bradford Publishing
Company, Colorado, 2010, 53.

Hames D.S., Negotiation Closing Deals, Settling Disputes and Making Team Decisions, Printed in the United Sta-
tes of America, 2012, 25.

Luecke R., Negotiation, Harvard Business School Publishing Corporation, Printed in the United States of America,
2003, 24.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, Second
edition, Printed in the United States of America, 2010, 338.

191 0dazg 139.

184

185

186

187

188

189

190

142



2

©05(300L 3B 39L0L aLEMMIBds3wY.'? 3m0g6Gds dgbadmadgmos, bmy J9dmbggzedo g3gormmb

193

»d30b0 Bottom Line, M3 003m3009dmm0 046935 sbommn 0bggm@ds300b dnmgdsaby.

6. 503m3380b 3096 3m09680b IM3Dogds Fgns(300b 3Gm(39Labsmgal

3096& 980, HmIgmos(3 9430 030l dgamdbgds, Hm3 s3zm3s@3ds nbnbo Logydzmansbaw dm-
03Dod 3g0d(300L 3GM(39L0LdMZ0L, 56056 3dsymamba 3mBLabyMgdom, bmem ababo, 30b(s
B0JMHMd96, BM3 o6 dmadboagl 5009335@MO®, 56 >0k 3dsymaambo sgmoGom.'™ q.0., 39-
©05(300b 3mbadDogdgm g@&o3dg 93m358 0L gMm-gmo gMbg0ss 3mogbGob dmdbowgds 3g-
©05(3000 3G (39680 mboBoemgmdobomgal.'?

Bmgds, sMbgdmdl ImbedMgds, Mm3mal msbobdowss: ,3Mm3gLal 30dabamgmdabsl
53M 35900 mM30bnfMgdgb 03 dgdmbggzedn, Mmogbsi 3mmngb@o ool bgmdmgmy ob godme(s-
©qm0; dmgfn, 30SMO 8 M8305%9MJONMmO 3tm0gb@qdo 30 35396 s3Mo@L®. 3 Fmbab-
900L dogbgoegem, s930mgdgmons, 3gns300b 3mbadbowgdgm g&e3dyg yzgmes 3mogb@absowdn
258m3m0boglb 9Hmagzomo doamds s Y39ms Jomgobolb dm3bowgds dmbogl ghmazommsbow. '?

dobgogsm 0dabs, Gm3 53m3580b JogH 3mogb@ b 8mddogds asbbbgegmgds babadsm-
omm 3Gm(39b0bomzol 3m3bogdaloasb, 35063 sGLBdMBL BoBoemmdmngn msbbzgoms.'?

03 Ld3ombl, o Mmam® dm3dboegds 3mgbdn, 360d36gmm3baw asbbadmgMmaglh ob, oy
o babob 8namds 8g3b 8gs@mAL 3m0gb@al Imbsbamgmdsbmab dndscmgdoo. 08 3gdmbagas-
do, 0930 890G M0 gsnmzamabbobgdl 3Mm39Lda 3mngb@ ol 394G 0nm Rsmmmmmmdsl, sgmgs-
&0 3oL ImModDbogdl 0d0bamgal, H™3 ¢3sLbmb Jg30mbggdl, HMIgmms @obdss Imbommwbyg-
™0d 390005&MMab, M3mbgb@nl, 56 M3mbgb@nl sgm 3o@nb dbnwsb. 03 dgdmbzggzedn, oy dgwo-
SE™MG0 8306198L 3m0gb@ ol IMmbsbomgmdal dgdrmmwasl, Bobo 3m3bswgds donb(y om(30mgdgmas,
080l gom35m0bB06gd00), 1) Bmam 3oblodmgMHoglh sgmgo@o 3ol BeGormmmdsl.'?

6.1. 3m0968absmzgalb Igeas3nab 36GLabs s doMamswn 3G0b(303980b 356356890

96m-gFm0 bsgombo, HBMIgmo(z sgm3o@ds 3mngb@lb 3gmns300l dmbadbsewgdgm 98 s3%dg
1B 356G MUL, 360b BMEIsGn, o9 Mom gobbbgezmgds 3gmnszns Rzgmmgdcngn dmads-
5398900b0g56.'%

3mbadbomgdgmo 3gMomool 456353mmdsdn d3mM3dG s 3m0gb@L o6 ¢bos dgugdbals sGsb-
Bmco BoM3moaqbqdo. 3obmgal (36mdoma Mbos ngmb, HMA3: dgmns(300 MgomMam o6 oMol sba-
™0 06LGOENE0, gb oMb RBodBob sbomo Jodsormmgds,*asoby39@0mgdol Bomgdol 3Gm(39bo,
mEgbsz dbofmgqgdo 3domdgb gMmmomogsm, ndnbomzgal, Moms doommb mMogg dbsmabomgals

2 Roth B. J., Litigation Tactics in Mediation: Are They Ethical? Published by the Boston Bar Association, 2004, 9,
<http://rothadr.com/pages/publications/ethics%20reprint.pdf>.

Abramson H. 1., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2™ ed.,
Printed in the United States of America, 2010, 340.

Thorpe, R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation
Quality, American Journal of Mediation, Vol.2, 2008, 2, <Heinonline.org>.

195 Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation Skills and Techniques, San Francisco, 2008, 345.

%" Handler J., 1970, 25. 8ocomgdsmos 6536m330: Clark B., Lawyers and Mediation, United Kingdom, 2012, 38.
®T Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation
Quality, American Journal of Mediation, Vol.2, 2008,13, <Heinonline.org>.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010, 206-207.

Golann D., Mediationg Legal Disputes Effective strategies for Neutrals and Advocates, Printed in the United Sta-
tes of America, 2009, 267.

Erickson S. K., Mcknight M.S., The Practitioner’s Guide to Mediation A Client-Centered Approach, Printed in the
United states of America, 2001, 3.

193

194

198

199

200

143



©535335ymag30mgdgmo gooby39@nmgds.L! bsglb mbos a569356Emb, GmA dgwns300L 3Bm(39-
Lo >0l dmmodsszgdol gMmazetn goamdgmgds.?? qbodsdnbow, obnbo Mbos 0y3696 dbow
080bmg0l, G 8mbdabmb 3Gm(39L0b bbgs dmbsBoemgms sbML.?

309b6@&L b gobgdsm@mb dgoos30nl agdoma dgmgagdo, M3, dofamomaw, dgdwgado
a53mobo@gde: 1. dboMgms 3mbBHmmea 3Mm(39b0b Jodnbafmgmdsls s Jomadamm aosbyzg@nmgds-
Bg; 2. YMH00gHmMdgdal 3gbahnbgdol 80 smdsmmds; 3. 3Mgo@&nmmn s s@3GnMgdowo aowsby-
39&0mgdol domgdal Jombggemds; 4. 3Mmdmgdal dgomgdom LBMsgn aomebyszg@e; 5. bsgmadn
bofxgd0; 6. LobsdsMmmmb MgbuyMbal obmggs.?*
39L0. Logoms 3botgos 06533MMAmmds, 3odmbogmol dogds.2® dobdn dmbaBomgmds ool Bgde-
ymgemmdoomo o 6gd0bdngm dbetglb 6930L30ge ML Jgmdmos 396yz0mb 3Gm(3960.2% 58sbmob,
3bofg903s Mbos 0(3m©6g6, Hm3 0bobo 303y398056 3g0o@MML 0bLE MM (3093L.2

°©3M35&3d 3m0gb@n Nbos 3o3xmMbommb 0dal Mmomdady, MM ngo o6 Mbws dgg3emb

9:0. 39005(305 56 50l s30M0b3oMgdyyemo 3m-

36m39b0b ,8mag3oL“.2%® sbgmo J3ggds bmd LEHmm Bobsomdwgamdsdn 0d6gdmms dgmos300b
3606(30393056. 305(300L B0bsbos, 398503l FbsGgms ImEals 3mBmbass0s, dmbogl w@-
®0gFmas3q60L bgmdgbymds, mM0gb@ o300 3mbralb 0b@gMgbgddy s 3GmMdmgdal gowsebyzg@nb
3M90@0mmo 3adgdob dogdady. gho-gMma dmogmgbo gomgdmgds, Mmdmoal dgbobgd nbgm@ds-
(300053 M6d BMI©IL 309680, 5ol ob, 014 306 0gdL asoby39G0mgdslb 3Gm(3gbdn.2” gL
bognGms 080bocmgol, Moms bomhggdds mogow gdmmb d5msbbdgdol dnmbggze.2"? 3m09683s og-
9039 9b©s 0(3mEaL, MM 33 3Mm(39Ld0 3M8306 56 330698l 03l RBod@MMng gsdm33mg3sl,
o) 306 ool JoMmamo s 306 v6o.%'" ogal 3Gm(3gbo Bgbodmms dabogol nymb asdsbowamma-
3o, Bgmobbdgds 30 LEGsg0 s 3G 03bgmmm.?'?

30056 9dmm0s, MmMA 3g05(300 Mog0bo 3Mboo sl 3Gm(3gbo, Bm3gmaz 1 dOHYb3gmymyL
03 La30MbgdL, Mo(3 583056gd0bomz0lL G0l 860d369mmm3s60, gbgbas: YHMagMMMdgda, Lodsm-
05bmdal 083330060905, 93m (30980, Ym0 gMm3sdn30b393s, RsMommmds, 3Gmdmgdal go-
g5, 3083056930 54300 Ladmamgds, aonbosMmb 9M®3s6gmb gl ngommon, gsdmmdseb sb-
60, 0badMHMb Lo 3Momomn Lagommgdgdolb dgbsbgd. dom sgMgmgzg dgydmosm, dggbmb dosmmgal

213

LobGgFMgLm bgdnbBngM M7gdsl, 56 36Nsb dgdrEYmba 33 MzombabdMaboom.

201

89005(300L 8mbadbomgdgm 98e30sb 80dsmmgdom 360d3bgmmmzgebos 88537 9480l omJds, HmImab ms-
bob3oa(3, »o3M3OGN FomEadmons, 3mngb@b aomboml 3mbLamE@sns Lagmmama d393900b dgb-
mgems dgbobgd, 85306, Mmmgbs 3emngb@o gmob §89gdgdL, Hmdmgdas o6 oMol BgdosGonma
396mboms s 3Gma3gbommo J3930L Bgbgdom*. X! 58 Bmmbmgbal sGLgdmds asdsmmmgdmmos dgdwgan
80dgbab godm: bdomMow, dgbadmgdgmos, 3emngb@l sGobbmmn dgbgrommgds 3gmbrgl s@gmgs@ob bag-
8056mdabo oy 3m33g8gb(300y. gbedadnbow, 8gmns300l 38gmd g8o35ddy aoagdmmdal megnwsb
sbaznmgdmom o930 gdgmons 88 bognmbob dgmas300b Imbsdbswgdgm g@o3dy bomgmymeo.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2™ ed.,

Printed in the United States of America, 2010, 309.

23 Kovach K. K., Mediation Principles and Practice, 3" ed., Printed in the United States of America, 2004, 154.

2% Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation Skills and Yechniques, San Francisco, 2008, 3.

25 Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010, 310.

2% Greenwood M., How to Mediate Like a Pro, 42 Rules for Mediating Disputes, Printed in the United States of

America, 2008, 13.

Mosten F.S., Representing Clients In Mediation Effectively Setting up a Mediation, 3132, <http://www. mosten-

mediation.com/books/articles/Representing_Your_Clients In Mediation.pdf>.

08 p olberg G., Mediation the Roles of Advocate and Neutral, 2" ed., Printed in the United States of America, 2011, 262.

29 Kovach K. K., Mediation Principles and Practice, 2" ed., Printed in the United States of America, 2004, 152.

29 Gibbons L. J., Kennedy J. M., Gibbs J. M., Cyber-Mediation: Computer-mediated Communications Medium Mes-
saging the Message, New Mexico Law Review, 2002, 9. domomgdaeos: John Feerich et al., Standards of Pro-
fessional Conduct in Alternative Dispute Resolution, J. Disp. Resol. 95, 123 1995.

2 Kovach K. K., Mediation Principles and Practice, 2" ed., Printed in the United States of America, 2004, 152.

22 WareS. J, Principles of Alternative Dispute Resolution, ond ed., Printed in the United States of America, 2003, 158.

" Beer J. E., Packard C. C., The Mediator’s Handbook, 2" ed., Printed in Canada, 2012, 5.

202

207

144



9L ymggmogg 3mogb@lb bws gobg3smEmL dgnsz00lb Fmbadbsgdgm 9&o3dy. Bobosw-
393 dgdmb3q35380, 8gns300b 36babs s doMomamn 36nb(303930L oM (3M@bal godm dgbadmgdg-
™03, 360m(39b0b 8080bsMgmdabal Bomdmndgslb Mogo gommgamabbabgdgmo 3Gmdmgdgdabe.

6.2. 3m09680b LydsEnmgdMaga 3gmbom nbgym@m3amgds

Bobabodgonsznm g o3dg 360d3bgmmmzgabns 53m 39@ms Mmen dbatgms 0bgmMdnmgdmmmdo-
Lo s LadsmnmgdMngn bszombgdol ao 33930bom30L, Moms dgmnszonl 3Mm(39Ldo BomdmAgboemn
0gmb  dbGoe ab bLogombgda, GmBmgdoz bagmomgal g3ome@gbo 0b@gmgbol 8dmbgs o
Gm3mgdo(s o6 g960bsscmBrgagds dmgdgm Lo gobmb3rgdemm BmE@IgdL.2" smbndbym3dn dmnsbgds
ob, ®m3 s3m3o83ds Mbws batyyoanbml 3mogb@l nbgm&mdssns 0dol dgbsbgd, oy Gobo dombggs
560 d9bodmgdgmo o Mobo o6 8mddgwo bo3ebmbawgdmm bmmdgdal asmzomabBabgdao.?!

9:0., 9©3M 3589335 3boMgqdl ¢bos F0sBmmMb abgm®mdsz0s s MRg3qd0 ©a30L Ladsm-
omgdMog sb3gd@gddyg, (3o gL (3orboba o6 60dbogl 0dsl, HM3 Fbomggda syy(30mgdmom go-
dm0y969396 39005(300b 3GmM39Ld0 83 MRY393L.2"° babasbsbdgmoas s3M @b FomEgdmmads,
M3 3ogb@L gombomb dammgdayma 3mbbymEssos, dobo MRggs Mbos 3qbadsdgdmmgl sMbg-
3 Ggommmdol, Bomwgb Gormmow dmbabdgbo(s o6 16w 0ymb 0g0.2'” 356 o6 ¢Mbws Robghamb
30968 sMoMgomo Immm0690.2"8 Gos o6 Mbos Goyymo oymb 3mb GG bojombgdmsb
53033069800 gmbBOggmo Lomdomn, s@3m 35@3s 350b(3 MBS assMmzoL Md30 93 3ormEgdaemg-
3oL, 93 gboo batol demogFo s bLybo Fbomggdal bosmmaw BsMdmAgbom sgm3s@gdo 3g@owm
39dmgd96 3m096@0b bognhmgdgdol s 8symeomadsl.?”?

6.3. 3m0968absmgzab dgmns300b 3GM(35L0b 39330b a536mds

»,0563M3oa9bemgdo gomEgdmba 56056, Fnsbmomb 0bgm@dszns 3baMggdL dgmas(300L
36 39b0b Jqbobgd“. 2 sgmzo@ds gb Mbws Bmabg@mbmb Babobbam, smgmm LEGswosdg.?! 19.0.,
©306@7d5, HmM3 5©3m 3o&35 3mbadbogdgm g&o3dyg Mbws 3g0ddsmb bomdmdsmagbmmdal gga-
ds. gb Lagoombo sMab 360d3b6gmm3560 03gbsow, Mdgbowa(z 3gads goblbodmamMagl ndsl, o Mo

214

GIPG3599 8- 3g0s300L LadsMommgdfogn Mgammofgdol 396AL3gdEnggda badsMmggmman, ag. goge-
bodzomal Labgrmdol mdamobol Labgmdbogm MbaggMbodg@ab ©agol sm@gMmbsdommo aswsbyszg@ob
Bogombamya (396@M0, »d., 2013, 240, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final. pdf>,
[05.07.2013].

25 pel M., Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, 2008, 126.

216

GIF35999 8- 3g0s(300L LadsBmmadMogo Mgammomgdalb 39ML3gd§n3gdo Ladsmggmmdo, 0g. goge-
bodgomob babgmmdob mdomobob babgm8Bogm Mbaggmbod g ol az0lb sem@gmbs@ommo asmsbyszgdnb
BozombaemMa (306@60n, =d., 2013, 239, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.
pdf>, [05.07.2013].

Foster R. V., kavan J.O., Greebel E.L., Zimmern W. H., Strategies for Negotiating Mergers and Acquisitions, Prin-
ted in the United States of America, 2011, 13.

Thorpe, R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation
Quality, American Journal of Mediation, Vol.2, 2008, 14, <Heinonline.org>.

Picker B. C., Navigating Relationships: The Invisible Barriers to Resolution, American Journal of Mediation, Vol.
2, 2008, 44, <Heinonline.org>.

20 Riskin L. L., Westbrook J. E., Guthrie C., Reuben R. C., Robbenolt J. K., Welsh N. A., Dispute Resolution and Lawyers,
Printed in the United States of America, 4™ ed., 2009, 446. (30@0MENENS: (3933509 8. Bg0s(300L Ladsm-
mgdMogn Fgammoafgdol 396b3gd@nggdn LadoMmggmmadn, 0g. gogobodgzomalb Labgmmdol cmdagmabiol
LobgmdBogm 1baggMmboGg@ol ozl smmEgfMmbs@onma gosbyzg@al bazombamaMo (396@n, md., 2013,
240, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.pdf> [05. 07. 2013].

Duryee L., Make the Most of Your Mediation: Early Preparation, 2014, 2, <http:// www. law.com/sites/lynndu-
ryee/2014/04/28/make-the-most-of-your-mediation-early-preparation/>.

217

218

219

221

145



J39009393L asbsbmG 3099396 3096@0 s v3M oGO 3HMm(39b0L 0dnbsmgmdabslb.? goboor-
35m0obB0bgdgmos, Hm3, Bmaswa, 5@3m35& 0L sbLbs-35635MGgds 0dalb Mamdady, oy Hmame
Bomndammgds 3Mm3gbo ogalb gosbyzg@ob bbgsmabbgs Labolb bLodmsemgdol aodmygbgdol
©Amb, 046938 3obLbgoggdmmon.??

39005(300L 3Mm(39b0, Bmamg bgbo, 30d@absGgmdl d93wmga0 056303 3MMdal s3300m:
1. 3oMg9m M0gdo, 5053056980 303mbo@og9b Lagmmam FmbodEYdgdbs s gdm(3093L, bdoMa,
b3sdommo; 2. 0bobo gHMBbgmb M xdgb s bamgmymagb nbgm®mds(300L; 3. gdm oMo @ods-
demmdals 3mbbbal 3gdmbgggedn gowabgmes bpgds 36mdmgdnlb go@admal 9@eddy. dbatggda bo-
MdMH™96 0d0b dgbobgd, oy Mobo Jggms byGom, gobobomaggb dmMogqdol dgbadmgdmmdgdl,

b 224

6Y39896 Lo 3ocbgdl; 4. Ladmmmme, abobo bgmb sbgFMgb domgdmm dgmeobbdgds

3096@&3s Mbs nzmEgl, 01 M Imbrgds 3gmnsznnl doMggm dgbggmsdy; sbgzy, Nbws
3565bb353959L bogMmm s EsbMm FgbzgMgdl; nizmegl dgos@mEms dngf asdmygbgds-
©0 doMomao §94603900; 535Lmsb, Mbs Fmmdogl nbxrm®mds(30oL 3Mbxnwgbznommdal 3Mn-
6(3030756 5 3533069d0m; 503M33G3d 3m0gb@n Mbos gesxMmMbammL, Msms 3Gm39L0b 3ndwabs-
9mM30LsL 35dmohobmb FmmTbgds s ambngMgds; 33sbmsb, n(zmogl, Hm3 0d dgdmbzgzsday 3o,
09) 0535 LB oG 3odbywgds, dgmns(3n0l badmsmgdom dgbodmgdgmos gosbywal go6 339-
o bojoobgdo ©s, Bmam(z 3060343, Lasgm Lsgombgdol Gomwgbmds J53 (306 wqL.>°

3096&L Mbs go693smE™L, MM 3Gim(39Lbdn v9G0 Mo Resmngobagseb msegdgseggdal dgwog-
30 3gbadmgdgmos 508mRbrgl s 3oMamma dgbedmgdmmdgdn s dgbadmgdgmoas, 88 gogd@m™as
693580060 353965 Imobobmb Logdob Ladmmmm gowsbysgdebg.?

LEmMgo gbgbos ol doGomsa 3MmzgbysmnGo bszombgda, MmIgmos gobdsmEgdsy sw-
3mM35&35 3905(300L 3mbaddogdgm g&o3dy ¢bms dmobnbmb.

6.4. 3m09680bscngab Igens(300b IMbsbamgmns Ammab 3363564890
d905300b 3Gm(39b3n

3mbaddogdgm 9893y d3M 358 ds 3Ms Abmeme Lo Fmmamn MRmgdgdol Gofamgda vb-
5 35b03om@G™ML 3mngb@L, sedgm ¢bos dnsbmomlb 0bgm®mBs3ns 3goas@m@abs ©s dabo Gm-

mab 3gbabgda(s. gb Ybws Rsnmzammb 8mbadbowgdgmoa g8 e30b gobnymaggm boboma.
6.4.1. 350058 mMab Mmmab 356336890

5003M3o@ 35 Mbs oybLbol 3emngb@L dgns@mmol Jg@hgz0ol 3603569mmds,* Go3 msg0L-
00350 3ma(303L 3gmas@mmals Hmmal 356350 gdsb.
3900058™GH0?2 5ol ImBmodomsgdgmo. 0go 8ol 3Gm3gbolb Bsdyze6o gogn@s, Mol ae-

dm(3 3oL bdoMow MBmwgdgb ,3Mm(35L0L 83639@34}[)“.229 dobo Hmeo dgodmgds gobnds@Gmb Mm-

22 gbramson H. 1, Mediation Representation Advocating as a Problem-Solver in any Country or Culture, ond ed.,

Printed in the United States of America, 2010, 194.

Thorpe, R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation Qua-
lity, American Journal of Mediation, Vol.2, 2008, 13, <Heinonline.org>.

24 Beer J. E., Packard C. C., The Mediator’s Handbook, Printed in Canada, 4 ed., 2012, 7.

5 Abramson H. I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2" ed.,
Printed in the United States of America, 2010, 310.

Melnick J. D., Lost Opportunities in Mediation,Westlaw Journal Securities Litigation and Regulation, Vol. 13,
Issue 4, 2013, 1, <http://www.jamsadr.com/files/Uploads/Documents/Articles/Melnick-Opportunities-Mediation-
2013-06-25.pdf>.

Mosten F. S., Representing Clients in Mediation Effectively Setting up a Mediation, 3113, <http://www. mosten-
mediation.com/books/articles/Representing_Your Clients In_Mediation.pdf>.

»89005@mM0" 5G0b momnbao Bs68mImdab bo@yzs s 6adbagb dmsdagamb.

223

226

227

228

146



am@(3 Imogg Ibomggdolb sdb3o6g.2 dgns@mmo Bbsmggdl gbdsgds szl gosdmsda. ngo
56 500396L BgLgdl, o6 3ob(399L LodsMormgdmog 3mblym@sz0ob.?!
3900@mMb dgo43L Bgmomon 030l gosby39@9dn, 0y 306 doomgdl dmbsBamgmdsl dgmns-

22 6a0 oMol dgmmeab@o, Gmdgmos 0 bHeb-

(30530, B Loboo Rsdmysmndogds 3Gmzgbol 39ads.
39YmpL 3boMgms 0bgm@m3amgdsl s bLbol 3Mm(3gLL. 539090b yzgmoxgMb, Moz oGal bogomm
03obomgal, Moms BonmbBgl dgmsebbdgds. 93mb@od@gds dbomggdl, badbsglh dgbgzgmmgdl, 3%o-
©93b 390005(300L bLbm3gdb. ol saG 9039 356LbsbmgMHogL 3gL369d930L M™L.?

39005&™M0 sbgbb dmbsbormgms nbgm®mIomgdsl 3mbynwgbznammdal bybob ©a330L me-
35D9.2% 0g0 bLBAL 3MM(39LL JmogbGobomzal s30L s@MLEL gsdmznmbgnm, cmd(3s 53 Logombal
Boomgmymazs 3gbadmgdgmos abEmEglb dgmoszoob 3mbaddewgdgm g@&o3dg dgbzgomgdol
©Ambas(s. 2 080bomgol, Goms 390a9L 9B M0 dmmsdstsgds, 3gwns@mmo 39obbsgmols bsd-
3ol obGmEosbs s 3GMdmgdals 5@ALL.2

39005&mMal Mmoo 360l gnmsMgdal dgdbdmgds. Job o6 dgndmoas Abatgms adymgds 56
3Mm(39bDg Ybgdo bgasgzmgbol dmbogbs. 8gns@m@ds dgbadmgdgmas, 0ggodGmb, Hmd 3ob ndmgos
Lo gnmbal dgbodadobo go@obygzg® s, nd(39, 0930 0g0 o3 3oobyzg@ ol 3bomggdl magl dmabggsl,
9L 046935 dg0s@mE0l gmozob Mbgdo ofmggze.? dgos@mn 3963 03 dgdmbggzedo dmob-
©96L 3bsmob aseby39@nmgdobg gogmgbsl, o g0 dob LML 3Gm39boLb JgBy39@e.2* dgm0s@m-
0 503906L Mm@ 085L, o HmIgmo bsgombgdolb nMasmng 0469ds dgbadmgdgmoa dgosbbdg-
30l dombBaggs, GmMIgmo domasbo Imazemgds Namm LEGsgsw.?? dbefggdl Lmogobmdl sMa«)-
396893, 3m33GM3abrmo bsbosonb 3gmobbdgdgdl.24

3g00@mMM0 brs aymlb gMmagzsto dmegma dbsmgmomngol. ngo sagbl Laydmal GmbL,
o) MM 16os 0bedMHME s BmamE dmubdabmb §H™MIobgml. >’

bogombol dgxgcgdobsl anbogds, MM dgmas@mmal Mmmal as63sM@9ds dgosz00b
3m(39bdo dgbodmgdgmas, dgdmgao Loboor Rsdmysmndegb: 1. MbEONbggmymal 3Mm39Lgdab
303@0bsMgmdal 080bosmgal, Moms Imbrgl 3GmMdmgdal googms, dgmaglb 3m3nbogsazns dbsmg-
0 dmMob, g905694glb 3Bmdmgds; 2. bgmb mBymadl dbsmgms MHmngMmmgsagdsol; 3. 3Gmzgbob
3mbsboemggdl odmgglb MRg3qol 080l momdabyg, o MmamE gobomEmb dmmadsms3gdal ggqd&a-
mMdd; 4. 033mg3Lb IbaMgoms ImbodMgdgdabs @ 3mba309d0L obadymgdmmmdsl; 5. gbdsmgds
3bomg9dL a0bbbgzoggdmmo 0b@gfMabgdol osmddsdn, (3@ammdl 3@MmMdal, bLodbgsz0L dgd30cgdal,
bomdolb ©8833000Mdsb; 6.9b3sMgds 8batggdl 3Mmdmgdal asebyzgdob g39ad0L dm3bowgds-

> Domenici K., Littlejohn S.W., Mediation Empowerment in Conflict Management, Printed in the United States of

America, 2™ ed., Illinois, 2001, 33.

Moffitt M., The Four Ways to Assure Mediator Quality, 2008, 17, <http://papers.ssrn.com/ sol3/papers. cfm?

abstract_id=1117765>.

Greenwood M., How to Mediate Like a Pro, 42 Rules for Mediating Disputes, Printed in the United States of

America, 2008, 11.

Jernigan M., Lord R. B., The Mediator’s Role in the Family Business, American Journal of mediation, Vol. 2,

2008, 55.

Greenwood M., How to Mediate Like a Pro 42 Rules for Mediating Disputes, Printed in the United States of Ame-

rica, 2008, 3.

Rubin M. A., Spector B. F., Ethical Conundrums For the 21* Century Lawyer/Mediator “Toto I’ve got a Feeling

We’re Not in Kansas Any More”, Americam Journal of Mediation, Vol. 2, 2008, 82.

Jernigan M., Lord R. B., The Mediator’s Role in the Family Business, American Journal of Mediation, Vol. 2,

2008, 55.

Smith A.L., Smock D.R., Managing a Mediation Process, Printed in the United States of America, 2008, 10.

Greenwood M., How to Mediate Like a Pro, 42 Rules for Mediating Disputes, Printed in the United States of

America, 2008,12.

28 0dag,13.

29 Stepp J. A., How Does the Mediation Process Work? 2003, 4, <http://www.mediate.com/articles/steppj.cfm>.

20 Riskin L. L,. Alternatives to the High Cost of Litigation, Center for Public Resources, Vol. 12, Issue 9, 1994, 112.

' Domenici K., Littlejohn S.W.,, Mediation Empowerment in Conflict Management, Printed in the United States of
America, 2" ed., 2001, 36.

230

231

232

233

234

235

236
237

147



30.2% 35b ¢bs 399dmmb Lamddgmol dmgmgo asdmbs@zs; Mbws 03o309L ©ALESEE0L Fbomyg-
93056;* 3Jmbrgl JoMasw asbz0momMadamo dmmdnbgdol wbsto — 1bos 399dmmb bobamhdmoago
mmE0bo. Bomgmons, Gm3 dgos@mGals Mmmo o6 dgdmogsmamagds 3mbiMg@mmo Mbofgdobs o
bgebgdol gmmdoo — dobo 3oMmgbgds, 3¢3sbymmds ©s (3bmgMmgdobgymo godmznmgds, va-

244

9,39, 500l dobo HmEob baboemo.
0@3mM35@ 35 ymzgmogzg bgdmblbgbgdmmo abxm@dsgns snzamgdmee by d0sbmomb
30968b 3gmns300lb dmbadbowgdgm 98 03vy.

6.4.2. 30m09680ab Gmmab 3563368935

390005(300L 3G (39L30 a0OBY39G0mMYdsL 0096 BboMggdo s ss FgooG™EM. X as-
oby39@0mgds g534d6gds oo 3obbnbdggdemmmdsl, obobo 3gas@m@absgsb 396 doomgdgb MAg-
3oL, 800mBomb oy sts 3mbiMgGmem Jgmobbdgdol.?® omomamos, GMown(30mmaow, dgw0s(300b
3™ (39L0L 0dnbamgmdsl Bgas@mma ydmggds, ond(ze dgmabbdgds 3MbEMmmm©gds dbstgoms
309627 5439 16> 5006036mb, Hm3 assbyzgEnmgdsl, GmIgmmss dbsfggdo mogow 0mgdgb,
5930 oL Mmgdol 3g@o 3mEgb30emo, sMab 3g@sw dwamown.®
300L 3Om(39L0b gPm-gFm s©gdnc BboMgE ©, Md30LMmez©, Ol 3m0gb@al RsGmmmmdal
3609369mmdab.

39M00 356339990 353mMbs3mobo d53mbzq398abs, Mo MMsmme 3mngbG ol doMmzgbgdals
3Gmdmds Jgadmagds agmb, LEmGg 0go Mbws ngmb 3Gm39Lob 930(396@30.247 3o, samgmzy,

9L goMgdmgds doohbgzs dgmons-

39bodmgdgmos, dmnBomb 39mdm bobosmol dgbggemgdo Mm3mBgbEms6.2° mogem Wbws aowoby-
308™mb, bagMome LE@L on sGs ozl gosbyszg@ab 3 Fgommeal 30dmygbgds s 398amadda(s
3000gdLb 09y oMo dgmabbdgdol 03 30MmMdgdL, MmMdgmos domgdsy 3Mm39L0L 30dnbsmgmdalal
asbogds dgbodmadgemoa.?!

6.4.3. 503m 3380l Bmmabs s NBmgdgdab 3563368 gds

39005300 dmbedBoYd e 9@ d3msb dndsmmgdom 8603369mmasbas The ABA Model Rules
of Professional Conduct-ols smdds, MHmImol 00bsbdos(3, »903M35E0 gom@gdymoas, 3mmngb@b
a51B0mb 3mbbymE o0 b gmomomn J393900L dgdmmogsms dgbabgd, 85306, Hmeabas 3magb@o
9ol 489009398L, Gm3magdos 36 560l bgdsofmmmon 3obmboms s 3Gmggbonmon J3930L Bgbg-

242 Jernigan M., Lord R. B., The Mediator’s Role in the Family Business, American Journal of mediation, Vol. 2,

2008, 54.

Centre for Conflict Resolution, Advanced Mediation Skills-Course Book Course C, 2000, 8, <unesdoc.unesco.
orimagesg//0013/001333/133319e.pdf>.

Erickson S. K., Mcknight M.S., The Practitioner’s Guide to Mediation a Client-Centered Approach, Printed in the
United States of America, 2001, 60.

Greenwood M., How to Mediate Like a Pro, 42 Rules for Mediating Disputes, Printed in the United States of
America, 2008, 12.

Domenici K., Littlejohn S.W., Mediation Empowerment in Conflict Management, Printed in the United States of
America, 2" ed., 2001, 135.

Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation Qua-
lity, American Journal of Mediation, Vol.2, 2008, 9.

28 Fel M., Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, 2008, 103.

F olberg G., Mediation the Roles of Advocate and Neutral, 2" ed., Printed in the United States of America, 2011, 237.

20 Golann D. Mediationg Legal Disputes Effective Strategies for Neutrals and Advocates, Printed in the United
States of America, 2009, 268.

Sherrill J. A., Ethics for Lawyers Representing Clients in Mediation, 3, <http://www.americanjournalofmedia-
tion.com/docs/JOHN%20SHERRILL%20-Ethics%20for%20Lawyers% 20Representing% 20Clients%20in% 20
Mediation.pdf>.

243

244

245

246

247

251

148



300022 53 Jmobmzbol sBLYdMds godstomgdmmoas dgdwgan d0bgbom: bdah 39dmbggzedoa, Jg-
badmgdgmos, 3mngb@L sMabbmmn dgbgoymmads 3dmbogl s@3m3o@&nb baddnsbmdsobs oy 3m33g-
&q6(300bg. dgLadadnbo, dgmasnob dgdmamd g8e3gddg aoagdmmdal maz30056 sboznmg-
3o, 99)(30mgdgemns 83 Ly gombob 3gns300b mbadbowgdgm 9@ s3dg bomgmymess.
3659803530, Gmamz bgbo, bandAHmdgb ,o03mM3580MgdsDg" 3gns30al 3Gm(39Ldn, oyd(3e
39005(300 bmd, doMomss, 3mmadsmsgdslb dmn303L.2%° MgsuMom, s3m3o@0b Mmmo dgwos-
(3000 36m(39Ld0 0L FMES356153980L bgmBgbymds, 3096 0L 3mba300L (339 s 030L Y dEN6-
39myma3d, Mm3 IbaMgoms Ladmemmm dgmebbdgds sobsbmb dgogadyg. 0dnbomgal, Gems gb dmbrgl,
3(309dgem0s, 3emngb@nl 30bbgdal gog9ds, m3mbgbB 0l 30Dbgdals 53m(3bmds s ndab ©owagbs,
1) Goo asdmobo@gds domn sMbgdomo asbbbgeggds.2* dgns300dn Bomdmdswagbmmdabomgals
5©3M35@L oMbgdomoe gsobbbgogzgdymoa 1bomgdol godmygbgds LgoMmgds, Mo aobbsgnmmgdy-
255 5 0-
3m3580b gmmobbdogMgdol gommgdmmagds 3g@ns300b 3Mm(3gLbdn bomdmdaagbemmdal dgdmbag-
%6 3096835 bs 03mogl, Hmd
53M 350 dgobEmmgdl sbsddmmBmmdom, 3Gmdmgdams gomadgigmalb Gmel 3 3Gm39Ldo,

mo© 353dmabso@qds dgmeg 365MgLmsb MsbsddMmMImmmdams s 3MbLE N J30mmo LandMoo.
3590 bbgoagoma gobndsm@gds, 30y babadsGommm sMdsddo.

Bo33mor LESbIMENMmO Gmmabs.’ g.0., Woogms, Gm3, 3gwno300lb 3Gm(39L80 BoMdmdownaqb-
mmdob d93mbgg3odn, 303m35&0b Hmmoa sGab bbgsazemo — ba(zzma ,dmagdobs®, sgm oo gbds-
6905 3096, googMol 3Mmdmgds s 530l dobombgzom sbgblb dobo 06 MgLgdl Bomgmmym-
3oL, bogdab biybdn Fbemggdalb BodmBgbsls, 3MmMdmgdasms gomsdmnl 3 bgdolb dmdagdsls.

503M39&3d 3emngb@L Nbos 3obndsMGmb obo(s, Hm3, Jomamos, 0ol olb dmsgsto Mm-
™0 360b bd3ombolb badsMmmgdfmngn dgiobgds, gb Bog@mMa & 83(30609L 3Mbxmad@ ol sEsbos-
3oMmomgdcng 0139489330 dmboBomgmdob 30gdsb.?® Lsdmmmm %5330, sgmge@ol doMomswo
o — doommb bogzgomgbm dgbedmm dgmgan, M3mgmos, ondis bedmddgom g9a8s ngbgds
a06bbgsg9dmma.?

6.5. 3m09680b IMIDo9d> AMbammEbym 30:mb393%g 35Lybab gobo(39350

890005300056 839330095 3MM (3L NE bdzomMbgdl ImEab gMm-gemo og@mamea-
605 030b 3o@oby39@, Nbs 0baNdHML o 5o 3mngb@ds dgmns(300L Jodnbamgmdabisb. abs, o
o gmMdom goobywgds 5mbodbymo bsgombn, 360d36gmmzbass ©admo@gdmmo ymgzgmo
3M636989mo 3m0gb@ob dgbodmgdmmdgddy. dmangmo 3geos@mmb o6 Ly@L 3mogb@ ol dmb-
396s, 35bbos3mmcgdom 03 d53mbggszedn, 30 ngo bamgdgmb 396 gs8mba@egl ms3mbonMow o
©53o%Mgdms. 2

*? The ABA Model Rules of Professional Conduct, 1.4. 8gbmo.

3 Golann D., Mediationg Legal Disputes Effective Strategies for Neutrals and Advocates, Printed in the United
States of America, 2009, 264.

Foster R. V., Effective Negotiation Strategies and Approaches for MA Lawyers and Their Clients, 2011, 8.
0mgdsdzoemo g., 8gasz0olb 0BG gamamgds Ladsmommal bymeolb LabBsgmm 3GmaMsdsadn, ogals sem-
BgebsGommo aswsbyzg@olb gHmgbmmo (396@60, »d., 2012, 8 <http://www.library.court.ge/upload/lib_
ADR.pdf>.

¢ Kovach K. K., Mediation Principles and Practice, 3" ed., Printed in the United States of America, 2004, 424.

57 Abramson H. I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2™ ed.,
Printed in the United States of America, 2010, 311.

Coltri L. S., Alternative Dispute Resolution a Conflict Diagnosis Approach, Second edition, University of Mary-
land, University College, 2010, 80.

Golann D. Mediationg Legal Disputes Effective Strategies for Neutrals and Advocates, Printed in the United Sta-
tes of America, 2009, 268.

Berman L. J., Mediator’s Opening Statements Offer Insights for Successful Results, Published in the “Mediation
Strategies”, California’s Legal Newspaper, 2003, 2-3, <http://www.americaninstituteofmediation.com/pg66.cfm>.

254
255

258

259

260

149



6930b3ngM gdmbzgzedn, dgbodmgdgmos, dgns@mma 3bomggdl gbaydmmb (3om-(39m 3y,
Boos 3obLodmzmmb domo Mgomun 06@gM9Ladn,*! Bbomgl ool mos Joobggdo, Goms Jo-
0mb 063mG3s(300 BoGmo 9dm(30930L Jqbobgd.*? Jgbodsdobsw, s3mis@ds JmogbGmob g6-
0@ bes aobobommb ol LagoMoyyom jombggdn, GmAgmmsz dob oybL3edgb gmns@mmo sb
3™ (39L0b 3mBoborg Lbgs 3aMgda.

9L 3mogb@l 3ab3g3L LadMomgdsl, dmedbsml dgbodsdabn, 3Hm@u]& o 3sbybg-
30.%% 5239, 5003M35@&0 1bs ©ogbdomml 3m0gb@L Lo jnmsmo 0b@gMgbgdal bodyzogMow go-
dmbo@3090.2%

bogaMmonmm 09358039, Mm3gmdg s 3sbabal go393s, dgbadmgdgmos, 3mogb@lb dmybomb,
560l 393ga0: Mo mbs? o Labob m 313968500 5d3L b 3nmama 3mbaz00bL 3@ 303980bsmngal?
M3y 3mb3g 85sLEYMGAL ol 3mDa300L? G FoDBBgdo s 106G M Lo 53mMdMa358L? Mo oMb
m3mbgb@o 8bsMnl ab@gMgbo? Mo dmgmal dgmaszoob 3Mm(3gbobagsb? odsb o oMs Fmbab-
690980 035bMsb d393d0M7d0m, o Mmam® dgadmgds aoebyogl ©s3s? Mo dgogagdo doow-
6930 Labodsmnmmbmgalb dndsmmgal d93mbzgzedn? Mo MM obdnMmgds bagdal LabsdsGmemm
356b0gabomgzgol 3mdbowgdel? @esbmmgdoo Modwgbl dgomaqgbl Labsdsmmemmb sbsbomggda?
(o 09090930 aobobm@30gmgdlL 08 39dmbgg3zod0, oo Jgmobbdgds o6 Bo0mbgze?%® Go do-
0969335 3g3ams bgmo 30G 3060 dmmadsts 900l Bomdmgdsl??6

3096@L s3m3583s Mbrs YHhomb, MM3 356 M3mMbgb@n dbsfmal szm3s@0l dgz0mbggdl
13obmbmb 358 0mbbow, BMHmbomsm ©s LbmMaw. mnds 396 sbgzg Mbws ozmegl, oy Mmdgmo
93000639806 3obbdg Mbos gobozbomb moma. BmgogMmn szm3s@n dgmosz0olb 0ygbgdl
0bg3m®3s(300L 8mdogdol badmamgdo, dgbodsdabsm, s9yzomgdgmo o6 6oL M3mMbgb@obomgal

267

Y393 9ESmM0lb Mamdsdg nbggmEmds(300L Bnbmmads.

6.6. 3m09680b 0bxymM3ncgds Jab s d3m 3580l dagm Jgnsbbdgdma 3mbaznab
3830dLboMgdab s 30mgdmmdabs s YMhmngMmmgsdmdmasbsgn 3mbdazngdab
353mog3dab s93d398mmdab dgbobgd

5@3M 3535 o 3m0gb@ds Jgmna300L 3mbaddogdgm 98 93dg bos 3o@snbsbommb 3obyy-
bobdggdmmd930.%8 Lo Jocbob 3o 3390 Labom assby398 > bJoMow BoddmM3mML Mmobbdmgdsl
5003M3o@Ls o Jm0g6@L FmE0b.?*? Fgbsdodobo, sGLgdmdL Jgdmbggz9d0, Bmugbss dsma 0b-
&99gLg00 56 9dmbgg30.70 BmEgLs(s bLobgbgs Bbasgbo Bod@o, s3m o@ds 3BMRgboMm gmoob
350350bB0bgdom, Mbos oMm3mb 3magb@l. gb 93a35Ms@ Mbws goobywgl, ndalb dombgrs-
350, 560l 04 56> 396G 0L 4oBY39@0m9ds s3M G0l 068 9MLgdaL LoBobssmdrogam.?

261 Jernigan M., Lord R. B., The Mediator’s Role in the Family Business, American Journal of Mediation, Vol. 2,

2008, 56.

Stepp J. A., How Does The Mediation process work? 2003, 5, <http://www.mediate.com/articles/steppj.cfm>.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2™ ed.,

Printed in the United States of America, 2010, 315.

Pel M., Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, 2008, 126.

Abramson H. I., Mediation Representation Advocating as a Problem-solver in any Country or Culture, 2" ed.,

Printed in the United States of America, 2010, 315-316.

Golann D. Mediationg Legal Disputes Effective strategies for Neutrals and Advocates, Printed in the United Sta-

tes of America, 2009, 266.

*7T R olberg G., Mediation The Roles of Advocate and Neutral, 2nd ed., Printed in the United States of America, 2011, 263.

% Abramson H. I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2" ed.,

Printed in the United States of America, 2010, 241.

Ware S. J., Principles of Alternative Dispute Resolution, 2" ed., Printed in the United States of America,

2003,169.

7" Glick T., Creative Mediation, North Charleston, 2012, 37.

M Ware S. J, Principles of Alternative Dispute Resolution, 2" ed., Printed in the United States of America,
2003, 174.

262
263

264
265

266

269

150



7. @3b 336>

ymzgmogg bgdmambodbmmol gomgamabbobgdom, @anbogds, Hmd dgmns(300Lmeb ©s393-
docgdem bsgoombos bs396mb3gdmm Mgammszns >0 (30mgdgmas. dgbodsedabs, 33emggzol dg-
©935© d00gdgmo ©sbygbs dg3wgan Lobom hadmysmndogds:

® 15356Mb3gdmm EMbyby Mbos dmbrgl dgmosz00L 3BM(3gLbal Mgammagds. dsc dm-
0l 3Gm39L0b gREBo(300L gobLadEgMs. ngo Ybos dma(3039L 3gMamel, Gm3gmos nbygds 3g-
©05(30b badamgdom sg0l gobbamgabg Bbatgmes s BatMdmIswaqbgmms dgmebbdgdom. dmbed-
Bogdgmo 98930 b Rsnmgsmmb 3gw0s(300L 3Mm33L0b gobmnygmygem bobomow. dgogasw, swo-
3M3oG®S 33mEgdmgdgdo 390005(300L IMbLadbsgdgm 983Dy YBRM™ dg@om 0dbgdmms S6as-
0dgobsbg30 sMgboGms dbnsb.

® 15396mMB3gdrmm EMbybg bos 3obobabrzmmb, MM yggmes ob gomegdnmgds, Hmdgem-
M 53353 930bEgdom 53M33G gL, 3O gmEgds dgns(300L 3Mm(3gLbdn BamIMIswagbemmdals
Mmbsz (030l Jobgszew, 300l dmmbmzbs dosbobgmdbogmgdaga 30bmbom e gbama oy
LogHMNEdMEbmME dMgdYm0). Nbs s3MB3IMgG L, ™3 dso gb omEgdamgdgdo ©og30L-
9050 390005(300L 3mbadbowgdgmo g8 s300s634.

® 35M©s 03 3omEgdmadgdobs, HmImgdoz 903M3dGgdL g30LMgdsm ozl gowsbyzg@nb
bbge badmamgdgdal aodmygbgdobsbl, LogoMms, 4560bsbM3MML ol gomEadmmadgda, BmBmado(s
03mM35@ 8L ag30bMgdsc 3Mb3Mg@ Mmoo dg0s300L 3Mm39Ldo BaMmdmdsa gbemmdals dg3-
nbgggado.

® dg05(300b 3mbLadDogdgm g&o3dg d3mM 398 Mbos dgogobmb, o Medwgbsw dn0bsb-
dgbmbamons 03300 3omebygzg@nl 93 Ladyamgdal god8mygbgds. gomsobygzg@nmgdal domgdol 3Gm-
(39L30 356 MBS 350m35mabBAbmL ymazgmo 3mbzGg@&mmo baddob mommgmman g smoa. bmaswo
doamdgdo o6 ool bo3dstobo.

® M9m396@ Mo ob Lo gombo, o HmIgmo 3mMb3EMgE MM s3M3dG0 dgomazbgdl 3gwns-
300L 3Gm39Ld0 BoM3mdoagbmals Mmb. sgm3o@0lb 3GMPLoMbamaddo s Ladsmmeol
(3M6s 56 dg0dmgds Ronmzgammb 0885 330ymaamgdgm d0Mmdaw. 0dobamzgals, Moms ofn gabogl
390005(300b 3m(39L30 boMmBmMBoggbgma, s9y30mgdgmoas 8obo doMmazbamoa Mbsgda, m30L9dgd0
0ymb 3gbodsdabo LEbosMmEabs. 9@ (s, 39xobgdol bagsbo Mbws aymlb dobo ©sdm 3ngdmmgds
39005(300L 0bLENGYE0L Jodstm.

® 360d369emm35605 030l gobLsbEZMS, 0 Mo FmEBnm IMbrgds s3m3IdG 0L J6M0Esb dgmns-
300b Ladamagdoom ©d30L gowabyzg@nb nbaznMgds. asbomgzgamabbobgdgmoas oGs dbmmmeo ol bo-
300b0, 09y Hmam® Imbogds 3m0gb@nbemzgalb dgmezedgds, 56985 M3mMbgb@ 0l dbsmabmgabs(s.

® 330005300 IMbLOFBgdgm 9B 93dg d3M oGS MbEs gobLadbMzMML Lazmmama Ladmd-
390m LGB ga0ns/God@&ngs. ob Lagombo, o 3Mb3MgE Mmoo Mo gmMIoo Rsdmysmodogds
LEGSGgans, bEmmom Gl sdmzomgdyma 3mgbd ol Mgomy& 0b@qMgbgdbs s 03 babsdnmm-
398%g, H™MImgddsz 30dmabgos @ogol BaMdmadmds. g.0., 35653, Lobsd gobobadmzmgds LEMSEGg-
309, 5003M 35835 PG OmMo® Ybos 3odmngzzmamb gb god@mmgdo.

® 503mM3583d dgns300b dMLadbowgdgm 983Dy bLENmow Nbos Imedbomb bogddg. gb
dmozogb 3mbiMg@mmo J3gmgdqdal gobbmM30gmadol s9yz0madmmdslb. dsm dmMab: bogdab
RB3d@™MOM030 356193mgdgd0L dgbbogmes, LadsMmnmgdfmngn dggobgds; 3Gm(zgbabomgal 3@ 30(39-
dmgdoms Im3mggds; dgns@mmal dgMhgzs; 390s300L 3mbabommg doMms BMal gobbabrmgMe.

¢ bogdaolb IMBbogds vgMgmzgg IMnsdEGEL dgmabbdgdal doMmdgdal aobbabrgmsb. Mm-

am@ 3 RoGoMgdymon 33mmg3900b bagndggmby anbogds, Mbws 3mbogl dmMnggdal oo gMon,
06839 M3300g6087 oG gfbo@ngal dgdndsggds, bmemm 393waga dsmmzol 3GommModg@&gdolb do-

bogqde.

151



® d905(300L 3mbedbsgdgm 98e3dg Logdnl dmIbsEgdody oM8bs3mgd 36n0d3bgmmasabas
30g6@0b ImIbogds, Mo(3 dmnsdMmgdl 3mbiMmgd&mm §39wgdgdL: mogmednmggmam Mbros dmb-
b 3m0gb@nbamzgnl 3gmns(300L sMbobs s dofMomsaon 3606303980l gobdaMmEgds. gb ofal Lods-
Bobm dmobmzgbs. 830l dgdamad s9y30mgdgmos dabo LadsMmmgdfmngn 3mbom nbgmEmdamgds
5 3Mmm39bob agadob gosbmds.

® 503M 35835 3mngb@L Mbos 3obndomBmb 3Gm(39L0b Mmnmmgmo 3mbabomols Gmean, Go-
»d domo doamadgoo, J3930L bLGomo (Ms3, (3bo©0s, 3sbbbgoggdmmoa ngdbgds Lbgs Lobol 3Gm(3g-
Lyd3o IMbsbargmdabgsb) dg8amdda o6 sdmMAbEIL JmogbG ol as330639d0bs o v38s59mezn-
mgdal bogmdggmo. 88 mzgombadGabom, gsbbsgnm@gdamo sg&mommdal 3Jmbgs szm3zs@nb
ol 3063oMGgds. sbgmo goabyzg@nlb Lagmdzgmb ndmggs ab goMgdmads, Gmd dgmas(znals
36m(39bd0 s3m 3@l (39300 G003, LEHSGYa0d M) edM nadamgds 3Mm(3gbol dmbsobo-
mgmd 303500 Md0ZdMMI© asbbbgegogds doma GMowa30¢mo dnamdgdobagsb, 0d 4(3939d0-
Logdb, Mo(3 domn GFMoazogymo dbmgdbgwggmmdobsmgol 50l sdsbsbosmgdgmo.

® 503m3580b gMm-gMmn doMomoEn 3omEadmgds 3mngb@ob dmdbswgdal mgombsbdoa-
Loom, sgMgomgg o6ab dobo 3mdDdagds 3gwosz00ol 3Gm39Ldo Fmbammmbam 300b393bg 3obyybab
aobo(399s0.

¢ 3609369mm3560s, MM d3mM3580b J(393900 Igns300L 3Gm(39L30 (abggg BmamE (3 bbgs
36m(39L9030) Bo3MIsaagbemmdobalb Mbws nymb 3mngb@ob Lamzgmgbm 068 gMgLgdol dgbadsda-
bo. 830l gomzamabbabgdom, anbrgds, ®m3 08 3gdmbgzgzeda(z 3o, 09, d3m oGl sdGMom, 3mo-
9680b §3gmagds oGal gondstomgdgmo, 8b 3Jmbrs 39mgbn 56Rg3560L 35 39m930L sm@qg@bsdn-
35, 356 Lo 3oomn 3mDa(300 3565 3mabdyg Mbws gosbomb.

® 53 yzgmogxmab NbOHNb3gmbsgmes, LabyMmggmas, BbsMgmomzal s Jomo s3M 5@ gdo-
272

boogzob dga gl 33mBByMmaga babosmalb dgas(znaol babgmddmgsbgmmgdo.
ymgzgmogg 50bndbymal gsmzamabbabgdom, sqyomgdgmos bojoomggmmb 306mb3wmgd-
mmdado (330 gdgdal gobbmzngmade.

> Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation

Quality, American Journal of Mediation, Vol.2, 2008, 5.

152



Ana Gurieli*

Advocate Role in the Mediation Process of Civil Legal Disputes

The issues, related to the representational authorities of lawyers in the process of mediation of
civil law disputes in Georgian law are considered in the article. In the paper, significant place
is given to the assessment of expedience of lawyer’s participation in mediation process, the
issue of initiation by lawyer of mediation, as alternative form of dispute resolution, is also con-
sidered, the methodology of development of the lawyer’s own action strategy and tactics as a
result of investigation by lawyer of the best interests of the client is determined, the procedures
to be implemented by the lawyer for preparation of the case and the client are also considered
in the paper. Finally, legislative recommendations are formulated as a result of judgment.

Key words: Mediation, lawyer, legislative regulation, ethics.

1. Introduction

Mediation is one of the informal means of dispute resolution. “It is a procedure based on a free will
of parties, during which a mediator, who does not have the right to settle the dispute finally systematically
supports communication between the parties in order to reach an agreement based on responsibilities of.!
International mediation has a longer history, than theoretical.” In 70-80s of the XX century this institute
developed fast in such countries, as the USA, Australia, Canada, England and Wales.”

Mediation in Georgia was established as a result of legislative changes. The Civil Procedures Code
of Georgia (hereinafter — CPCG) defines disputes to be examined by compulsory court mediation, though
in case of the existence of an agreement court mediation will examine any private legal dispute.”

Master of Law, TSU Faculty of Law, PhD Candidate at the Caucasian International University, Faculty of Law,
Lawyer.

" Hopt K.J., Steffek F., Mediation: Rechtsvergleich, Regelungsmodelie, Grundsatzprobleme, in: Hopt K.J., Steffek
F., Mediation, Rechtstatsachen. Rechtsvergleich, Regelungen, Mohr Siebeck, Tubingen, 2008, 12. Cited: Tser-
tsvadze G., Mediation as an Alternative Form of Dispute Resolution (General Review), Scientific-Research In-
stitute of Alternative Methods of Dispute Resolution, Tbilisi, 2010, 37, <http://d252441.u-telcom.net/ books/
Full_Version/ sajaro/mediacia.pdf>.

Kleiboer M., Understanding Success and Failure of International Mediation, Journal of Conflict Resolution, Vol.
40, Ne 2, 1996, 360, <http://www.engagingconflict.it/ec/wp-content/uploads/2012/06/ Kleiboer -understanding-
Success — and-Failure-of-International-Mediation.pdf >.

3 Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Centrale fiir Mediation, Otto Schmidt
Verlag DE, 2003, 7.

Here should be noted that by Part I of Article 187 of Civil Procedure Code of Georgia the competence of court
mediation is confined and it is determined that within the scopes of court mediation can be examined disputes
arising from family law, with the exception of adoption of child, invalidation of adoption of child, restriction and
forfeiture of parent’s right. Court mediation is entitled to examine disputes arising from neighbor law, hereditary
law and any other dispute in case of agreement of the parties. Legislative Herald of Georgia (hereinafter GLH), Ne
1106-Is, 14.11.1997, [Amendment: GLH, Ne5550-rs, 20.12.2011]; CPCG 187° Article, GLH, No 1106-Is,
14.11.1997, [Amendment: GLH, Ne 5550-rs, 20.12.2011]; A legislator also envisages other kinds of mediation,
such as notary, medical, tax and others. A subject of dispute in individual cases is defined separately. Litigations
under notary mediation are stated by Part I of Article 38" of Georgian Law on Notaries. In this case notary
mediation is more limited and by this mediation is not examined the dispute, on which a special rule of mediation
is established. GLH, 04.12.2009, Ne2283-1Is [Amendment: GLH, Ne 5851-Is, 16.03.2012]; Disputes under medical
mediation are defined by paragraph “e” of Article 2 of Ne 80 statement of the Georgian government about taking
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Resolution of disputes by means of mediation is justified, if it is arranged to satisfy the best interests
of the parties by this way and the process is not wasting financial and time resources against a client’s
interests. Accomplishment of this objective greatly depends on the participation of advocates. Persons, who
are carefully preparing for mediation, are getting better results than those who don’t do it.” Considering this
it is surprising why people are starting negotiations without the proper preparation.® At this stage actions
done by the advocate properly determines not only fulfillment of a concrete client’s interests, but also the
establishment of the confidence of the society to mediation, the development of the mediation institute.

7 . .
”" and a discussion

“A Georgian legislator has been confided only with episodic regulation so far
connected with the regulation of mediation in Georgia is starting only now™. Accordingly at the prepa-
ratory stage of civil legal disputes an issue of advocates’ role is left unanswerable, it is a legislation defi-
ciency. It increases the importance of the issue for the purpose of revealing further changes which should
be done in Georgian legislation”.

The objective of the work is studying the issues connected with representative authority of advocates
at the preparation stage of mediation of civil legal disputes in Georgian law, establishment of obligations
and requirements to advocates, recommendations will be worked up for the improvement of legislation.

The objective will be reached by using analytical, historic and comparative legal methods and
regulations important in relation to the mentioned issue will be analyzed.

After introduction in Chapter two the advisability of advocate’s participation in the mediation pro-
cess is estimated; in Chapter three an issue of initiation of mediation, as an alternative form of dispute reso-
lution by an advocate, is discussed; Chapter four defines advocate’s own action strategy and tactics worked
up as a result of studying the client’s best interests by the advocate; Chapter five concerns the preparation
of the case by an advocate; in Chapter six client’s preparation for the process is discussed; In conclusion
are represented recommendations received as a result of research.

2. Estimation of Advisability of Involvement of an Advocate in the Mediation Process

According to statistics most of civil legal disputes are resolved by mediation.” In standard cases of me-
diation the course of the process is meant only with participation of parties, though involvement of advocates in
the mediation process is foreseen by the Uniform Mediation Act.'® Particularly according to Article 10 of the
mentioned act “an advocate or other individual person, to whom is granted authority, is appointed by the party,
can participate in the mediation process together with the party”''. The act gives the parties free choice. The
involvement of the representative in the process is not demanded, though it is possible.

In some countries the joint attendance of an advocate and a client at the mediation process is thought
to be a norm. In such a case negotiations are basically done by the advocate (for example, in mediation con-
nected with the issue of divorce). Settlement of this issue is considered to be a result of the influence of the

measures of medical mediation. GLH, 29.02.2012; organic law of Georgia of labor code 48' envisages handling of
collective dispute by mediation, GLH, #4113-rs, 17.12.2010, [Amendment: GLH, No Ne 729-IIs, 12.06.2013]; tax
mediation is defined by Ne 2742, Article 12',02.06.2011, [Amendment: GLH, Ne 21623, 20.05.2013] order of the
officer in charge of a legal entity of public law — Revenue Service — about structural units.
> Lewicki & Hiam, 2006, 41-70, cited: Craver C.B., Effective Legal Negotiation and Settlement, 6™ ed., 2009, 46.
Craver C.B., Effective Legal Negotiation and Settlement, 6" ed., 2009, 46.
Tsertsvadze G., Perspectives of Legal Regulation of Mediation in Georgia, Ivane Javakhishvili Thbilisi State Uni-
versity, National Center of Alternative Resolution of Disputes, Tbilisi, 2013, 18, <http://ncadr.tsu.ge/admin/ up-
. load/7706Edited-Final-Version-final.pdf>, [05.07.2013].
Ibid.
Melnick J.D., Lost Opportunities in Mediation, Westlaw Journal Securities Litigation and Regulation, Vol. 19,
Issue 4, 2013, 1, <http://www.jamsadr.com/files/Uploads/Documents/Articles/Melnick-Opportunities-Mediation-
2013-06-25.pdf>.
' This Act was Accepted in 2001.
"' Uniform Mediation Act, Article 1, <http://www.mediate.com/articles/umafinalstyled.cfm>.
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combination of local culture and alternative dispute resolution means.'? Though it is a fact that in the me-
diation process of civil-legal disputes of the XXI century are dominating the advocates, which “are
averting” representation in other kinds of processes. "

According to the opinion spread in juridical literature the representatives of the parties are advocates
with special authority, which serve convincing lawful interests. Today in the theory of civil law is recognized
the opinion that dealing is carried out in the representative’s personality, but the results in relation to the
representee. The fact that the results of dealing concern the represented person is based on a will of acting
persons and a law recognizing these persons’ will."*

“The Civil Procedure Code of Georgia in the chapter of court mediation does not say anything about te
parties’ representatives (advocates), though from the literal point of view the word “party” means as a par-
ticipator of a dispute directly, as well as the participator’s representative. Accordingly it is not necessary to
emphasize the advocate’s participation in the mediation process as an individual legislative norm. So it can be
said that advocates can freely participate in the mediation process“.15

In Georgia questions connected with advocate activities are regulated by the “Law of Georgia on
Advocates”. “An advocate has the right to represent and protect a client, his/her rights and freedoms in consti-
tutional, Supreme and general courts, arbitration and investigative bodies, with other physical and juridical
persons”.”’ Participation of an advocate directly in the mediation process is not foreseen by this norm either,
though it is admitted the client’s representation “with other physical and juridical persons”, it is stated that an
advocate has the right to be a representative in the mediation process.

ABA Model Rules of Professional Conduct'” defines cases when an advocate must not represent a client
and when the relation already exists to terminate it."® Hence it can be stated that an advocate before being
appointed as a representative in the case at the preparatory stage is obliged to investigate the reasonability of
appointing him as a representative, whether there is a basis of waiving the representation. If the answer is
positive there must be taken the roper measures. Not considering the mentioned demand will cause negative
results for the client, as he/she will waste time and financial resources without any results.

As it was already mentioned before stating the reasonability of the advocate’s representation it must be
defined to what extent it is reasonable. What is implied in the concept of “reasonability”? For an answer to
this question concrete factors must be taken into account, namely: those positive and negative results,
which generally characterize the involvement of an advocate in the mediation process; circumstances of
each concrete case, specifics; personal and job description of the advocate, which is thought to be a rep-
resentative.

The mentioned factors must be inevitably taken into account, because as a rule, the action of the
parties’ representatives substantially defines the results of the process.

Coltri L.S., Alternative Dispute Resolution a Conflict Diagnosis Approach, 2™ ed., University of Maryland, Uni-

versity College, 2010, 78.
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2.1. Possible Positive Results of an Advocate’s Participation in the Mediation Process

The main role of advocates in the mediation process is giving advice and provision of the parties
(representees) with information connected with a question under review."? Advocates can explain a client the
point of the mediation process and positive sides of this process; can prepare a client for cooperative
negotiations; an effective advocate can assist a client to find a reliable mediator, which will be able to deal
with a subject of dispute.”’ From the ethical point of view a mediator is prohibited to give legal advice during
the mediation process.”' Le. the involvement of advocates is necessary to explain the parties their legal status
that will help them to comprehend their own interests.”> Besides representatives are obliged to give parties
information about the course of the process.”” Considering this it is stated that for provision of information
awareness about the legal protection of the client and the course of the process the involvement of the
advocate is desirable.

It should be remarked that one of the best results of the participation of advocates in the mediation process
is that by the assistance of the advocate basing on the analysis of interests it is easy and simple to reach the best
alternative of the agreement (hereinafter BATNA). A lawyer helps a client to clear up his/her subconscious
interest, values, necessities and principles.”*

A lawyer can calm the excited and frightened client. In case of using evaluative mediation,”> a rep-
resentative will work harder with the client in order to regulate his/her unreasonable expectations.*®

Another positive result of the involvement of an advocate in the mediation process is that this
circumstance is balancing inequality of the parties. “Neutrality“*’ is maintained in the process.”®

According to the above mentioned considering the emphasized positive factors it is stated that for
maximal profit for society from mediation the involvement of representatives in the process, though very
carefully, is necessary.” Persons, which don’t use the representation of advocate, presumably will not be
prepared and will not be able to show own positions effectively.*’

Tsertsvadze G., Perspectives of Legal Regulation of Mediation in Georgia, Ivane Javakhishvili Tbilisi State Uni-
versity, National Center of Alternative Resolution of Disputes, Tbilisi, 2013, 236, <http://ncadr.tsu.ge/admin/ up-
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In the theory three main kinds of mediation are distinguished: evaluative, facilitative and transformative. In the
process of facilitative mediation a mediator simplifies relations between the parties. He/she can ask questions;
provide the course of the process. He/she refrains from giving remarks and recommendations and enables the
client to take his/her decision himself/herself. The main objective of a mediator is to clear up the parties’ interests.
By using transformative mediation the parties are oriented not only on taking useful for them decision, but to
foresee the demands of the second parties. A mediator enables the parties to find out necessities of the opposed
party. As for evaluative mediation a mediator estimates the situation, gives advice to the parties, offers ways for
dispute resolution and has active influence on formation of the contents of the final decision.

Coltri L.S., Alternative Dispute Resolution a Conflict Diagnosis Approach, 2™ ed., University of Maryland,
University College, 2010, 80.

Neutrality is one of the fundamental principles of the mediation process.
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2.2. Possible Negative Results of an Advocate’s Participation in the Mediation Process

In the opinion of some people representation of an advocate in the mediation process is estimated
negatively.’' Such attitude is caused by the following reasons:

Sometimes advocates might abuse of participation in the mediation process and in case of dishonesty
for getting a certain material profit might linger the dispute in time on purpose.*? Some lawyers because of
self-interest or the standard ideology of lawyers might try to distract attention of the client onto the opposite
method of dispute resolving.*® A lawyer might turn mediation into the opposite situation, which will trans-
fer the negotiation to competitive and acute conflict.** Also advocates might have difficulty in adapting to a
representative’s role in the mediation process.”

One of the negative results of the advocate’s involvement in the mediation is that a client instead of
envisaging the problem might become depended on the advocate, negotiation might be only conducted by
the lawyer, not the party.36 Also an advocate might use mediation as a source of getting confidential
information of the opposite party.37

Because of the mentioned reasons in some cases some mediators are consciously trying to increase
or exclude the participation of lawyers in the process. Such cases are especially frequent in mediation when
disputes concern divorce, custody over child and family relations.*®

2.3. Estimation by an Advocate of Reasonableness of Dispute Resolution by Means of
Mediation as the Necessity Considering Circumstances of All Concrete Cases

Generally in case of a conflict parties have three possible alternatives of dispute resolution: 1. envision of
a dispute purposely, ignoring the existence of a conflict, 2. assaulting, which includes legal dispute, physical or
verbal arguing and 3. conciliating reaction, which implies conducting negotiations, mediation.*

So negotiations are not always the best choice. In some cases for satisfaction of the parties’ interests
the best solution might be not conciliation, but the solution of the dispute by the third person (judge or
arbiter).*’

In order to decide whether mediation is a proper means of dispute resolution in a concrete case it is

necessary to take into account characteristics of each concrete situation.”’

The probability of success of mediation is increasing in the case of the following circumstances: bet-
ween the disputing parties there is already other case of cooperation; the dispute was not continuing long;
there are external factors of conciliation “compulsion”, pressure; a dispute is of low or moderate acu-
teness;** The parties have been aware of their own objectives;* There is the possibility that by means of

' Clark B., Lawyers and Mediation, United Kingdom, 2012, 105.

2 Tsertsvadze G., Pespectives of Legal Regulation of Mediation in Georgia, Ivane Javakhishvili Tbilisi State Uni-

versity, National Center for Alternative Dispute Resolution, Tbilisi, 2013, 240, <http://ncadr.tsu.ge/ admin/ up-

load/7706Edited-Final-Version-final.pdf>, [05.07.2013].

Coltri L.S., Alternative Dispute Resolution a Conflict Diagnosis Approach, 2™ ed., University of Maryland, Uni-

versity College, 2010, 80.

* Ibid, 81.

*  Clark B., Lawyers and Mediation, United Kingdom, 2012, 106.

% Coltri L.S., Alternative Dispute Resolution a Conflict Diagnosis Approach, 2™ ed., University of Maryland, Uni-
versity College, 2010, 80.

7 Ibid, 81.

* WareS.J, Principles of Alternative Dispute Resolution, ond ed., Printed in the United Atates of America, 2003, 274.

39 Jernigan M., Lord R.B., The Mediator’s Role in the Family Business, American Journal of Mediation, Vol. 2,
2008, 53.

0 Glick T., Creative Mediation, North Charleston, 2012, 99.

' Hames D.S., Negotiation Closing Deals, Settling Disputes, and Making Team Decisions, Printed in the United Sta-

tes of America, 2012, 11.

Domenici K., Littlejohn S.W., Mediation Empowerment in Conflict Management, Printed in the United States of

America, 2" ed., 2001, 41.

33

42

157



mediation a client will get more valuable results than it will happen if a conflict continues; For the parties it
is hard or impossible** to conduct direct negotiations.* Negotiations are reasonable when both parties want
to get something from each other.*® It is also justified when: between the parties is a communication prob-
lem; there is observed the difference between their culture; other way of dispute solution on this case was
unsuccessful.*’

It is important that dispute solution by mediation is not suitable for the client, whose interests can be
satisfied only by applying to court.*® Mediation can’t be successful even in case of a dispute between
unequal parties.*

As it was mentioned before an advocate after having done consulting service with a client considering
specifics and details of each concrete case must have the ability of solving this issue correctly.™ In the process of
taking decision an advocate must be acting considering the best interest of the client’!,

2.4. The Necessity of Estimation of the Attitude of an Advocate to Mediation, as a
Precondition of Appointing him as a Representative

Most lawyers don’t understand mediation and don’t even want to. There are at least three reasons of it:
ideology of lawyers in relation to the universe, economic factors and structure of contemporary law practice,
lack of training in mediation sphere.”

Statistically there is about 85% of chance that a dispute will be settled by mediation. Considering this
an advocate must perceive this institute as a final instance of dispute resolution and must prepare a client
accordingly.”

Article 1.1 of ABA Model Rules of Professional Conduct states that an advocate must have appropriate
skills” in order to become a representative in the mediation process. There arises a question: What does the
concept “skills” mean? The answer is the following: For an advocate to carry out properly his own authority
of representative character in mediation, it is not enough the knowledge of law, practice and those skills,
which are necessary for resolution of disputes by other means. It is not enough either dispute resolution to be
meaningfully resolvable by mediation.

An advocate is obliged to know specifics of mediation, to be aware of expected positive or negative
results of using it, to have personal and professional characteristics, which are preconditions of representation
in the mediation process; to have confidence to the mediation process.

Except the generally stated requirements in case of representation in the mediation process advocates
must be charged additional obligations, which is expressed by estimation of their personal attitude to
mediation.
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It should be noted that new generation of advocates have more knowledge about alternative dispute
resolution.”® According to researches they are choosing this institute because they believe in it and are not
doing it for the purpose of getting financial profit.”® Just such must be the advocate’s personal attitude to the
mediation process in order to combine and perform a representative’s function properly in this process.

3. Dispute Resolution by Means of Mediation Initiated by an Advocate

Generally initiation of dispute resolution by mediation is possible by the following ways:
6. By the parties demand,;

7. By the advocate’s (representative) initiation;

8. On the initiative of other persons, which have business relations with the parties;

9. By court recommendation

10. As a result of the condition foreseen in the contract.>

It might be possible that clients themselves have information about alternative means of dispute
resolution, in some countries court intervenes in this issue.”’ Though considering the theme of the present
work at this stage a subject of interest is dispute resolution by means of mediation initiated by an advocate.
When a client is using advocate service, the proper figure is just an advocate, which must help the client in
choosing and estimating methods of dispute resolution. If other person takes this function, it will be consi-
dered as intervention in the client and advocate’s relations.”® It is certain that in conducting a legal con-
sultation advocates can offer the party several alternatives for dispute resolution.”® If an advocate admits
that dispute by court rule in any case is a single choice, such attitude of the advocate will be estimated as
carelessness, inattention.®

Here should be mentioned that in relation to the advocate’s involvement in the mediation process there is
so called Two-track Representation approach. It implies that advocates are able to perform the following actions
in parallel regime: to represent a client in the dispute and at the same time to conduct negotiation in the client’s
name. One advocate will combine one function, the other one — the second function.”!

It is important to establish a proper form of offer: in offering mediation for dispute resolution an
advocate must emphasize that by this means the parties will be able to get what they want and need. On
initiating it is not necessary to talk generally about the mediation institute.%

3.1. Agreement with a Client on Dispute Resolution by Mediation

The existence of a demand, according to which lawyers are obliged to advise a client to resolve a dispute
resolution by mediation is a guarantee that in relation to alternative means of dispute resolution the awareness of
population will be increased, the mediation institute will be used frequently. Despite that the existence of this
obligation stated in relation to advocates is a subject of dispute and an approach to this issue is not uniform, this
obligation is foreseen by Article 1.4 of ABA Model Rule of Professional Conduct.®?
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From this point of view the practice existed in the USA is important. Most American clients before
starting a dispute gets consultation from an advocate. Lawyers can assist them in making a choice between
a negotiation and a dispute. Most states are obliging advocates to provide a client with information about
alternative ways of dispute resolution.”* One of them is Minnesota.”> In the state of Georgia there is a
demand, according to which each member of the advocates association must have education connected with
an issue of the alternative dispute resolution.® Generally a number of legislators obliging advocates to offer
using alternative means of dispute resolution are growing.®’

It is natural that offering the dispute resolution by mediation is not done without preconditions.
There are several factors to be taken into account by an advocate on initiating the usage of mediation.
These are: a conciliation desire from the client; the nature of relation between the parties; time factor; the
parties’ positions;®®

Besides on initiating offer an advocate might have a professional obligation to inform a client about
positive and negative sides of mediation or any other process of dispute resolution.”” The best approach is
to start with positive sides.”” It will be a guarantee that a client at least will be attentively to the offer and
see that the process is directed to satisfy his/her interests.

After informing about positive sides it is desirable to explain the process of mediation.”' It should be
also foreseen that offering dispute resolution is never late, even in the period of the court dispute process or
the day before the process.”

3.2. Agreement with an Opponent about Dispute Resolution by Mediation

In many cases an attempt of one of the parties to negotiate might be finished with no result, if the
other party is not interested in it, cannot see any point in the negotiations.73 The success of the mediation
process depends on the will of both parties.”

Regardless of this, as a rule, advocates don’t wish to offer the opponent’s advocate to resolve a
dispute by mediation. There is a question: if the party has a strong position, why does it want to avoid court
proceeding?”” Really offering the opponent party dispute resolution by mediation does not mean revealing
of weakness. This action was perceived in such a way 10 years ago, but now it is not so.” Le. advocates
must recognize that dispute resolution by mediation does not mean the confirmation of own position
weakness. Recognition of this will become the precondition of the above mentioned problem.
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In order to reach the agreement of the party to start negotiation process are the following ways: to
state the necessity of it; to define results without conducting negotiations; it is also important to promise
support to the party.”’ First of all an advocate must try to understand real needs and interests of the op-
ponent. Understanding its position does not mean agreement on it, though it will facilitate to review own
position.”® Knowledge of this information will facilitate offering such proposals, which will be profitable
for both parties.”” Accordingly it is stated it is necessary by all means to clear up the interest of the opposite
party: On the basis of the mentioned information the advocate will be able to initiate dispute resolution by
mediation in the form admissible to him.

All the above mentioned facts must be foreseen at the preparatory stage of mediation on offering the
odispute resolution by mediation to the opponent party.

4. Define by an Advocate the Strategy/Tactics of Own actions in Accordance with a Client’s
Motive and Best Interests

If in resolving a dispute by mediation an advocate acts using the approach received in the case of
using other means of dispute resolution, the process will have no result.

“When “mediation is a relevant way, general approaches are not acceptable. The problem is that in the
opinion of lawyers such approaches are right in any cases, where they are participating as lawyers”.** Juridical
practice is saturated with competitiveness elements, starting with finding and maintaining clients and ending
with competitiveness process itself. Students begin to study it from the very start in a law school.”!

Those actions, which an advocate is carrying out in resolving a dispute, are not admissible in
searching for optimal ways of conflicts resolution. It does not mean that not all the ways used in resolving
disputes are necessary, though many of them might be necessary.* In the opinion of many practical
lawyers should learn different strategies and tactics for using in the mediation process, though it is still a
problematic issue. Many practical lawyers will not have any interest to learn new and innovative
approaches of the advocate practice, before they have enough motivation, the sense that such a demand
exists and the profit increases. Moreover most advocates are often against all kinds of changes.** A

It should be also noted here that the Advocates Professional Ethics Code of Georgia states the
priority principle of client’s interests, namely it is stated that: “An advocate must always act based on
client’s interests and putting them before personal and other persons’ interests, though in order to protect
the client’s interests the advocate’s actions must correspond to legislation and the Professional Ethics
Code.””™ It allows us to conclude that advocates are obliged to define their own strategy according to the
best interests of a client. Accordingly it is stated that it is necessary for an advocate to define his/her own
strategy/tactics and on defining it must foresee the client’s real interest of commencing a dispute and the
objective he/she is trying to reach.
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When defining the best interests of the client it should be foreseen that the difference between a
person’s positions and interests is decisive.” Just the client’s interest*® must be a defining factor of the
advocate’s actions.

For provision of this one of the ways will be working up the united specialized ethic code for those
who are clients in mediation. It might be possible that the addition of comments to the existed laws might
be thought to be an alternative.®’

On talking about interests it should be also noted that later in the course of the process a mediator
will be trying to define them too.*® By this way the mediator will be able to increase a number of possible
alternatives of conciliation.® At the preparatory stage the full elucidation of this issue by the advocate will
simplify for the client to answer the mediator’s relevant questions.

4.1. Questioning of a Client about the Real Motivation of the Commencement of a
Dispute and Interests

Before solving a problem it is necessary the point of it,”’ though practice shows that in many cases
advocates do not take into account clients’ real interests.”’ Clients often do not show their intentions, when
being questioned about it.”* It is happening regardless of the fact that really just these interests show in
which direction it is necessary to conduct work.”

An advocate is requested to be a good listener.”* He must ask a client what is important for him/her

LIS

and why. This question allows defining different versions of conciliation.”” As a rule, the parties’ “posi-
tions” are mutually exclusive, incompatible, while “interests” are compatible and in some cases identical
t00.”® This is necessary in order to prepare a mediation plan.””’

Though clearing up the client’s interests might be more difficult than a client or an advocate can
imagine himself/herself. A concept of “interest” is defined and it is considered to be “what gives people
motivation”, “what conditioned solution of the issue in this way”, whereas “position” is a result of a per-
son’s decision.” In other words a position is a result but an interest — motivator, which defines formation of

position in a certain form.”” In many cases it is impossible to reach the position, while it is possible to
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satisfy interests.'” There are two types of interests: essential, substantial interests and procedural interests.
Often the difference between them is hard to perceive, because there might be coincidence of them. The
reason of this coincidence is that by conducting the relevant process the client’s basic interests are satis-
fied."”" One of the examples of procedural interest is the opportunity for a client to control the dispute result
himself/herself, establish a precedent or avoid the influence of the used one.'”*

So to find optimal ways of conciliation it is necessary to search for the information about the client’s
objectives, motivation, necessities and not only about the loss experienced by them and the lawful rights.'"
Knowledge of only facts is not enough, in spite of their conformity with reality.

In relation to this issue among the interests of the party might be merely a demand to be listened to
him and to get a fair treatment.'™ An advocate must be ready to accept such interests, which are strange or
queer to him. Strange interests might be peculiarly characteristic for foreign culture. Accordingly when a

105
An advocate

client belongs to different culture, an advocate should ask him this issue more attentively.
must avoid dictating the client his own will.

Most of representatives formally or informally divide clients’ interests into three categories: com-
pulsory, important and desirable. “Compulsory” interest includes strivings, which a client will get, if the
agreement is made successfully. “Important” interest is what a client wants, though which can be refused, if
the “compulsory” aims are reached. “Desirable” includes such aims, which a client wants to get, though
would concede it instead of the more important condition.'*

It must be emphasized that on defining a client’s interest an advocate must carry the following ac-
tions: to make sure that the existence of the worked up objectives are justified and strengthened by argu-
ments; it is desirable to imagine what kind of results their real implementation would give. Besides ac-
cording to psychologists and marketing specialists it is desirable to establish interests, objectives in written

107
form.

It will favor to realize them in practice.

After the analysis of the above mentioned an advocate must ask the client what might be the op-
ponent’s interest in his/her opinion.'® Le. it is important to define action strategy/tactics, though in the first
place it is desirable to define interests, necessities and motivation.'” If it is possible there should be defined
a list of common interests of both parties.''® So the aim of defining of both parties’ interests is to find such
possible conditions, which would satisfy both of them.'"'

In the course of this process an advocate must put detailed questions and use an attentive and active

method of listening.1 '2 Here must be emphasized that questioning of the client must be done not only once,
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but after a certain period from the first questioning. In the course of time some new information might be

emerged. The method of questioning should be the same as on the first interview.'"

4.2. Defining Advocate’s Action Strategy/Tactics

After stating what defines actions of each party in the conflict, an advocate can begin work on

finding of problems settling ways and satisfying interests of each party.'"*

The precondition is negotiations.
Any negotiation requires strategy, tactics.'"> It is important to define the mentioned concepts:”strategy” is a
plan or a process, by means of which parties are trying to implement their own objectives. Tactics is
specific, short-time actions, by means of which the strategy is carried out.''® The simultaneous involvement
of parties and advocates in mediation might become a reason of strain. Mediators felt fretted, if an advocate
behaves as he does in court, does not allow the client to talk.""” In order to avoid such or analogous ne-
gative results an advocate’s strategy must be the following: he must prepare a client and must get him-
self/herself prepared for working with a mediator. He must restrain himself from using traditional ap-
proaches on being represented in mediation.

Generally there are two styles of negotiations: firm and soft. Most people can’t see other choices
except these two ones,''® though if a person does not like these two extreme approaches, rules can be chan-
ged."” He can choose a moderate, neutral style, which is best for satisfying the client’s interests.

On defining strategy, an advocate must foresee the following recommendations:

1. Persons and problems must be distinguished from each other;

2. Attention must be focused on interests of parties and not on their positions.

3. The solution of the issue must be found such, which will be useful for both parties.

4. On settling the issue objective criteria must be used.'*’

When the priority of the party is the attainment of own objectives competitive strategy might be
used, but when it is desirable to get common advantage, cooperative strategy must be used.'?! An advocate
must also foresee to use ultimatum only when one or both parties want to finish negotiations.122

It must be foreseen that the action strategy/tactics must be in conformity with a mediator type.123 He
must think over how a client and an advocate will distribute introductory speech on simultaneous partici-
pating in the process, in general terms.'**

I.e. on the basis of the developed analysis it is stated that an advocate after having defined the
client’s interests must work out strategy. The circumstances to be foreseen in working out the strategy have

been established above.
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5. Preparing of the Case for Mediation by an Advocate

The secret of the successful negotiation is simple: making preparation. The more difficult is con-
ducting the negotiation, the more intensive must be this process. In practice if people spent more time on
this process, than directly at the meetings, negotiations would be much more effective.'” According to
Article 1.1 of the ABA Model Rules of Professional Conduct the necessary condition for the representation
is “foundation and preparation”. This requirement becomes important at the preparatory stage and factually
it is a main demand. On completing this stage an advocate must have lots of actions carried out. These must
be performed with relevant foundation. Foundation and preparation imply different kinds of factors and just
on realizing them these two most significant standards must be foreseen.

The importance of preparation is confirmed by the following fact: in 2006 by ABA was conducted
research of those civil legal processes of disputes, where parties were using representation. The participants
identified four main factors defining mediation rate. It was stated that from these four main factors'*®
defining the success of mediation is the preparation rate of mediators, parties and advocates.'”” It means
that if the preparation rate is high, the negotiation will be successful, but without preparation it will be
presumably unsuccessful.'*® This condition is very significant for the preparatory stage of mediation.

Besides for preparing the case for the mediation process an advocate must prepare a written plan.'”

It is necessary despite this action being practical or not."*°

5.1. Study of Factual Circumstances and Legal Estimation

According to Article 1.1 of the ABA Model Rules of Professional Conduct an advocate must provide
a client with the competent representation. One of the components of competent representation is
“knowledge of Law”."*' At the preparatory stage of mediation an advocate has to estimate his knowledge in
relation of this issue. If he is not aware of this issue, he must decline responsibility. Knowledge is
significant, as at the preparatory stage of mediation an advocate is preparing the case for the process. It
envisages such action as: studying of factual circumstances of the case and their legal estimation. If an
advocate does not study circumstances of the case and fails to perform legal estimation of them, it will be
considered as gross violation of the advocate’s obligations.

According to this act: “An advocate must inform a client whether he has practice in a concrete sphere
of Law”."*? This condition is setting an analogous requirement — an advocate must have proper practice in
order to provide successful mediation. Practice is directly connected with knowledge. As it was said
mediation is a new institute for Georgia and very few advocates have the representation experience. In ad-
dition a client must have the right to have a qualified advocate, which is aware of the essence of mediation
and will be able to prepare the case perfectly.
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The discussion of the above mentioned norms in relation to the preparatory process of mediation is
becoming more important by the fact that as the essence of mediation does not envisage profit-loss in the
theory, many think that legislation does not play any role in this process or plays a very little role."* This is
a solid argument confirming the advocate’s obligation to have adequate knowledge and experience for
representation in the mediation process.

An advocate must study current legislation. His/her objective must be to find maximal defensive
mechanisms."”* Having been completely aware of the case he/she must inform a client about the positive
and negative sides of the case.'”

So it is finally stated that at the preparatory stage the parties must develop legal theories, which pro-
vide strengthening their own positions. They must foresee those arguments, on which the opposite party
will be presumably based.'*® The foresight of the opponent’s arguments is a precondition for facilitation of
their abrogation.

5.2. Finding Evidences for the Mediation Process

One of the actions to be done by an advocate at the preparatory stage is investigate factual issues in
order to define strong and weak sides of the client’s position."”’ In many cases a person’s claim might be
based on his belief or doubts.'*® If mediation is conducted before court proceeding or some other
examination, an advocate must examine all important documents connected with the case and investigate
important witnesses."*’ It should be foreseen that evidences, schemes and witnesses might be useful for
mediation, though only if they make legitimate a subject of the dispute or position of the party. Evidences,
which confirm only wrongness of one party, must not be used."*® From this point of view it is necessary to
accentuate a time factor: it is desirable for the party to find all necessary documents and transfer them to
other participants of the process (to a mediator and the opponent’s advocate) 30 days before starting the
mediation process.'"!

According to the ABA Model Rules of Professional Conduct an advocate must not perform cons-
ciously the following actions: 1. to produce wrong facts or laws; 2.to submit evidence which by his pre-
liminary information is not right. Even if submission of the wrong evidence is a client’s or a witness’ idea
the advocate must take adequate legal measures.'** This condition is very actual at the preparatory stage of
mediation, because as it was already mentioned at this stage an advocate is making complete preparation of
the case. It includes finding evidences which he will use in the mediation process or in case when court
proceeding becomes inevitable. Accordingly it is just the stage when an advocate must foresee the above
mentioned condition.
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Here it is important to note tendencies observed in practice: a lawyer might know that submission of
concrete evidence would weaken the opponent’s position, though instead of using it in the mediation

process he/she is keeping it for court proceeding.'*

5.3.Choosing a Mediator and Working out a Method for Communication with Him

Most advocates (representatives) are not often able to get from the mediation process the maximum,
which a mediator can offer and for which a client pays.'** For fruitful mediation it is necessary to choose a
145 1, -

It is

often hard for representatives to notice and overcome certain invisible barriers. A qualified mediator can
146

proper mediator. The success or failure of the mediation process often depends just on this factor.
achieve this,'*® though not everybody is able to deal with the case, where relations are strained."”’ Accor-
dingly there is a rule according to which a voluntary mediation will not be made without the agreement of a
client and an advocate, about a concrete person being a mediator."** A

What creates a good mediator? Answers to this question might be as many, as a number of media-

149" And still there are certain criteria. It should be taken into account that in each concrete case it must

tors.
be decided what kind of mediator the parties want to choose, “evaluative” or “facilitative”, whether he will
have strict or mild approach.”® It is also indisputable that an advocate must find information about the
mediator’s knowledge and qualification, is he an expert or not in the issue under review, whether he will
observe such an important principle, as confidentiality and others.""

An advocate can use the participation in the process of a professional mediator for the good. For
example, it can be done in the following cases: if an advocate wants to discuss some issue but at the same
time does not want to raise it himself. If discussion of a concrete issue caused a negative reaction of a
client, it would be possible to ask the mediator to cease this discussion.'*

A mediator must have certain skills to conduct the mediation process. The knowledge of facts of a
concrete case is of minor importance.153 By saturating them it is stated that when choosing a mediator there
should be paid attention to the following circumstances: 1.His trainings and qualification, including certi-
fication; 2. work experience on specific issues; 3. a mediation style, which he uses; 4. amount of payment,
which he demands; 5. his availability; 6. culture, proficient in language.">* For the positive results of medi-
ation is if a mediator can comprehend the dispute “nature”.'>

On choosing a mediator it should be taken into account to what extent are his following skills deve-
loped: skills of analyzing situations and alternatives; skill of persuading of people, active listening skill;
skill of collecting information basing on asking open questions; skill of effective support; the ability of

rising issues without haughty tone; the ability of defining different versions of conciliation; to have ability
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of working out several strategies and tactics simultaneously.156 It should be noted that an effective
communication skill is a precondition of carrying out mediator’s functions successfully. By using it a me-
diator will be able to comprehend the essence of the dispute and at the same time to support exchange the
information between the parties."”>’ He/she must have the ability to distinguish positions and interests of the
parties from each other."”® Experienced mediators have passed several preparatory courses in negotiations
strategy.'>’

He/she is desirable to be respected by own colleagues and to be having experience in mediation as
well as in conducting the other process of conflict resolution.'®

Lately there has been emerged the tendency of choosing of mediators by provider companies. For
example, in South California two main national providers are functioning. They are: AAA and JAMS, also
three well known regional providers: ADR Services, ARC and Judicate West.'!

In relation to the issue of mediators’ certification it should be mentioned that NMI together with Det
Norske Veritas Institute worked out a certification system of mediators. The certification conditions are:
passing a relevant training course; to take an exam for knowledge estimation; receiving desirable results in
the exam; to conduct a certain number of mediation processes every year; to get continuous professional
education; activity in discussion with peers;'®*

Finally it is important to note that according to a popular approach spread among advocates the right
of choosing a mediator is conceded to the opponent party.'® It should be foreseen that if the opponent party
names a mediator, a client and an advocate must accept this offer, if basing on other factors it is not

necessary to take the other resolution.'**

L. e. if a candidate offered by the opponent, is not incompetent,
unqualified and impartial, the party must agree on this choice.'” The analogous action will favor the
accomplishment of mediation objectives and will be corresponding to the main principles of the process.

It must be noted that the information, which will be important for choosing a mediator, can be found
by means of asking direct questions to the mediator, as well as by questioning of those parties and advo-
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cates, which have used service of this concrete mediator before.

5.4. Defining a Circle of Persons Participating in Mediation

A number of processes, which are finished with failure only because at the process are not repre-
sented appropriate persons, is very strange.'®” It is because for the party, which has not directly attended the
mediation process, it is very simple to decline the offer.

A concept “participant” includes parties, as well as any person, whose presence is necessary for advi-

ce, for any kind of contribution or even for psychological support.'®®
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Sometimes choosing of participants is more significant than choosing of a mediator.'®’ Te. reaching
. . - 170
an agreement greatly depends whether there are corresponding persons in the negotiation room.
To define who must not participate in the process is of no less importance than to define those who
must participate.'”" It must be taken into account that the more people are involved in the negotiation, the

'72 For defending confidentiality'” it is desirable only participation

more serious hindering factors will be.
of parties.'™

And yet what kind of criteria should be foreseen in defining participants of the mediation process
except the parties and their advocates. The crucial factor will be who can contribute in solving a conflict. It
is a strategic and a practical question too.'” It is possible that a client needs the attendance of some persons
at the process, who can give advice. These persons might have some kind of information, can give psy-

. . 176
chological support or have a resource for reaching agreement.

5.5. Defining of Agreement Conditions

At the preparatory stage of mediation it is inevitable to define agreement conditions. First the best
alternative to a negotiated agreement (hereinafter BATNA) will be defined. After that other alternatives of
the agreement will be developed. In defining them an advocate must take into consideration the expenses,
which follow the failure of the mediation process and solution of a dispute by arbitration or court.'”’

5.5.1. The Best Alternative to a Negotiated Agreement (BATNA)

QBATNA is a concept created by Roger Fisher and William Ury and is an abbreviation of the
following phrase: “the Best Alternative to a Negotiated Agreement”.178 For understanding BATNA it is ne-
cessary to estimate the effectiveness of the event. Defining it on its own is a precondition of effectiveness
of the negotiations. 179

Defining BATNA means to know what will happen in case of failure of the negotiation. Working out

of it requires carrying out three main actions: 1. to define those actions, which will be carried out, if the
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agreement is not reached; 2. refinement of ideas and transforming them into practical alternative and 3. to
select the alternative, which will be the most attractive alternative.'®

BATNA consists of two components: public and private components. An advocate is obliged to
study a pubic component on the basis of legal assessment of the case, the collected factual information. As
for personal component it can be stated by questioning of the client, because it is inevitable to raise such
questions, as personal values and the profit gained as a result of the dispute.'®' After summing up personal
BATNA and public BATNA a client’s whole BATNA will be received.'®

In defining BATNA three factors must be foreseen: 1. What kind of action can a person perform to
realize his own interests? 2. How can a person manage his interests being respected by his opponent? 3. By
what way the assistance from the third person (mediator) may be reached?'™

Time factor is also important: defining of BATNA is necessary before starting a direct process of
negotiation. People, who start negotiation without defining it, will be in bad situation.'®*

Besides it must be thought of what kind of agreement will be acceptable for the opponent. The more
information will be known about the above mentioned, the higher will be the preparation rate. If the
opponent’s BATNA is opposite to the BATNA worked out by the client, it will be desirable to change their
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expectations.

5.5.2. Defining Other Alternatives of Conciliation

In some cases people are defining possible alternatives of negotiation only when the best results
cannot be reached. It is a classical example of mistake. Defining of other possible alternatives might be-

'8 . at the preparatory stage after forming dispute re-

come a precondition of satisfaction of interests.
solution ways there must be started estimation and granting them priorities.'® In other words one of the
issues to be solved at the preparatory stage of mediation is those acceptable alternatives, which are used
when the best alternative of conciliation can’t be reached.'®®

On talking of conciliation alternatives it is necessary to define the essence of such a concept, as:
“zone of possible agreement (hereinafter — ZOPA). It implies areal, within the scope of which it will be
possible to reach an agreement satisfying both parties. It is an agreement, which potentially will satisfy
both parties.'*’
Here should be defined such a concept, as “Bottom Line”. It is the minimum, which a client must get

inevitably before he agrees to sign.lgo It must be emphasized that this opportunity of conciliation must be

80 Fisher R., Uri W., Getting to Yes Negotiating Agreement Without Giving, 2™ ed., Printed in the United States of

America, 1991, 53.

Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2™ ed.,
Printed in the United States of America, 2010, 234.

%2 Ibid, 237.

' Ury W., Getting Past No, Negotiating your Way from Confrontation to Cooperation, Printed in the United States
of America, 1991, 22.

Luecke R., Negotiation, Harvard Business School Publishing Corporation, Printed in the United States of America,
2003, 15.

Fisher R., Uri W., Getting to Yes Negotiating Agreement without Giving, 2™ ed., Printed in the United States of
America, 1991, 53.

Ury W., Getting Past No, Negotiating your Way from Confrontation to Cooperation, Printed in the United States
of America, 1991, 21.

Murray O.R., The Mediation Handbook: Effective Strategies for Litigators, Revised edition, Bradford Publishing
Company, Colorado, 2010, 53.

Hames D.S., Negotiation Closing Deals, Settling Disputes, and Making Team Decisions, Printed in the United Sta-
tes of America, 2012, 25.

Luecke R., Negotiation, Harvard Business School Publishing Corporation, Printed in the United States of America,
2003, 24.

Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2™ ed.,
Printed in the United States of America, 2010, 338.

181

184

185

186

187

188

189

190

170



defined not at the preparatory stage of mediation but in critical situation, when there is impasse in ne-

gotiations.'”! Moreover, Bottom line must not be defined before finishing the mediation process.'*> In many

cases a client might change his Bottom Line depending on new information.'**

6. Preparation of a Client for the Mediation Process by an Advocate

Clients, who think that they are thoroughly prepared for the mediation process by an advocate, are

content with service but those who think that are not prepared adequately, are not satisfied by the ad-

194

vocate. ' So at the preparatory stage of mediation one of the mediator’s function is preparation of a client

for participation in the mediation process.'”

Generally there is an opinion, according to which:”In the course of the process advocates are do-
minating, when a client is poor, but strong, rich and confident clients are governing an advocate themsel-
ves”. Despite this opinion at the preparatory stage of mediation it is mandatory to develop similar approach
to all clients and prepare them uniformly.196

In spite of the fact that the preparation of a client by an advocate differs from the preparation for the
court process, there is still some partial coincidence.'®’

The issue concerning how a client is prepared is considerably defined by the approach of a mediator
in relation to a client’s participation. If a mediator foresees the active involvement of a client in the process,
an advocate will prepare the client so that he will be able to answer to expected questions from a mediator,
opponent or from the opponent’s advocate. If a mediator is going to confine the client’s participation, the
preparation of the client is still inevitable by taking into account how the advocate defines the client’s

. 198
involvement.

6.1. Explanation of the Essence and Basic Principles of Mediation for a Client

One of the issues to be explained by an advocate to a client is a format, what is the difference
between mediation and ordinary negotiation.199
During the preparatory period an advocate must not create wrong imaginations for a client. He must

know that mediation is not really a new institute; it is a new direction of thinking,”” a process of taking
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decision, when parties are working jointly to take a satisfactory decision for both parties.” The party must
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be explained that mediation is some continuation of the negotiation.202 Accordingly they must be ready for
listening to the other participators of the process.””

A client must be explained positive results of mediation, which are mainly expressed by the fol-
lowing: 1. Parties’ control over the course of the process and taken decision; 2. More probability of main-
tenance of relations; 3. Attaining creative and adaptive decisions; 4. Comparatively fast resolution of a
problem; 5. Less expenses; 6. Economy of court resources.””* So mediation is not an opposing process, it is
necessary for parties to cooperate and find the way out.”* Participation in it is voluntary and any party can
terminate the process at any time.”"® Besides the parties must know that they are observing the mediator’s
instructions.>”’

An advocate must warn a client not to try “to win” the process.208 Such action would be in complete
contradiction with the mediation principles. The goal of mediation is to facilitate communication between the
parties, to favor mutual understanding; it must be oriented on interests and finding creative ways of settling of
problems. One of the main circumstances the information about which must be possessed by a client is who is
taking decision in the process.”” It is needed so that the parties will be able to reach agreement themselves.*'
A client must also know that in this process nobody is going to investigate factually who is right and who is
2" The dispute process might be devastating to him but the agreement — fast and painless.*'?

It is recognized that mediation substantively is a process providing issues, which are important for

not

people: these are relations, establishment of fairness, emotions, mutual respect, involvement, settling of
problems. People have opportunity to share their sorrows, to express their opinion, to talk about their needs;
they can also touch themes interesting to them. They are not confined from this point of view.*"?

This all must be explained to a client at the preparatory stage of mediation, otherwise because of the
unawareness of the mediation essence and main principles unforeseen problems might be emerged in the

course of the process.

6.2. Informing a Client from Legal Point of View

At a preparatory stage of mediation advocates play a significant role for awareness of parties and
elucidation of legal issues in order to show just those issues, which are preferentially interesting for parties
and don’t resist current legislative norms.*'* This implies that an advocate must give a client the infor-
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mation about what can be reached considering current legislative norms. >
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So advocates must provide the parties with information and advice about legal aspects of dispute,
though it does not mean that parties will use these pieces of advice in the mediation process by all
means.”' It should be emphasized that an advocate is obliged to give the client the right consultation; his
advice must be in conformity with reality, no matter how hard it will be to listen to.?'” He must not give the
client unreal expectations.”'® No matter how hard a sincere talk might be about concrete issues, an advocate
must deal with this obligation. In this way by revealing strong and weak sides of the party advocates will be

able to satisfy the client’s needs.”"

6.3. Informing a Client on a Plan of the Mediation Process

“The representatives are obliged to give parties the information about the mediation process”.zzo It

must be done by an advocate in advance at an earlier stage.”>' So an advocate at the preparatory stage must
work out a plan of representation. It is important because a plan defines which actions must be performed
by a client and advocate in the course of the process.””> It must be foreseen that generally advocate’s
explanations about conducting the process using different means of dispute resolution will be different.”*

The mediation process, as a rule, is conducted in the following order: 1. first of all people are expres-
sing own opinions and emotions, often loudly; 2. they are sharing and elucidating the information; 3. in ca-
se of relaxation of tension the talk is about a stage of dispute resolution. The parties are talking about what
they want to change, are discussing conciliation opportunities, are deciding issues; 4. Finally they are
signing the received agreement.”**

A client must know what will happen at the first meeting of mediation, must differentiate open and
closed meetings, must know main techniques usable by mediators and the information connected with
confidentiality principle. An advocate must warn a client to show patience and consciousness in the course
of process. He must know that even in case a dispute is not settled completely, certain issues might be
settled by mediation and at least a number of disputes will be decreased.””

A client must be explained that a result of restraining from active involvement might be lost op-
portunities and this factor might have a negative influence on a final decision of the case.**®

These are just those procedural issues, which must be explained at the preparatory stage of me-
diation.

26 Tsertsvadze G., Pespectives of Legal Regulation of Mediation in Georgia, Ivane Javakhishvili Tbilisi State Uni-

versity, National Center of Alternative Resolution of Disputes, Tbilisi, 2013, 239, <http://ncadr. tsu. ge/ admin/
upload/7706Edited-Final-Version-final.pdf>, [05.07. 2013].

Foster R.V., Kavan J.O., Greebel E.L., Zimmern W. H., Strategies for Negotiating Mergers and Acquisitions, Prin-
ted in the United States of America, 2011, 13.

Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation
Quality, American Journal of Mediation, Vol.2, 2008, 14.

Picker B.C., Navigating Relationships: The Invisible Barriers to Resolution, American Journal of Mediation, Vol.
2,2008, 44.

20 Riskin L.L., Westbrook J.E., Guthrie C., Reuben R.C., Robbenolt J.K., Welsh N.A., Dispute Resolution and La-
wyers, Printed in the United States of America, 4™ ed., 2009, 446. Cited: Tsertsvadze G., Perspectives of Legal
Regulation of Mediation in Georgia, Ivane Javakhishvili Tbilisi State University, National Center for Alternative
Dispute Resolution Thbilisi, 2013, 240, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final. pdf>,
[05.07.2013].

Duryee L., Make the Most of Your Mediation: Early Preparation, 2014, 2, <http:// www. law.com/sites/ lynndu-
ryee/2014/04/28/make-the-most-of-your-mediation-early-preparation/>.

Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2™ ed.,
Printed in the United States of America, 2010, 194.

Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation
Quality, American Journal of Mediation, Vol. 2, 2008,13.

24 Beer J.E., Packard C.C., The Mediator’s Handbook, Printed in Canada, 5™ ed., 2012, 7.

5 Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2™ ed.,
Printed in the United States of America, 2010, 310.

Melnick J.D., Lost Opportunities in Mediation, Westlaw Journal Securities Litigation and Regulation, Vol. 13,
Issue 4, 2013, 1, <http://www.jamsadr.com/files/Uploads/Documents/Articles/Melnick-Opportunities-Mediation-
2013-06-25.pdf>.

217

218

219

221

222

223

226

173



6.4. Explanation to a Client a Role of Mediation Participants in the Mediation

At preparatory stages an advocate must not only explain a client scopes of own rights, but also give the
information about a mediator and his role. It must be thought to be an integral part of the preparatory stage.

6.4.1. A Role of Mediator

An advocate must explain to a client the significance of choosing a mediator.* It itself includes
definition of a role of mediator.

Mediator™® is a negotiator. He is a leading figure of the process and is often called “process ma-
nagers”.”’ His role may be interpreted as a helper of disputing parties.*’
ving disputes, he does not establish rules, does not give a legal consultation.

A mediator contributes in deciding who will participate in mediation and how a plan of mediation
will be formed.”* He is a facilitator, providing information awareness of the parties, opens a process, does

everything needed for reaching an agreement, comes into contact with the parties, fixes meetings, prepares
233

A mediator helps parties in resol-
231

mediation meetings and defines adjournment time.

A mediator provides information awareness of participants on keeping the confidentiality rule.”** He
opens the process with questioning a client about the point of the dispute, though clarification of this issue
might be completed at the meetings at the preparatory stage of mediation.”*> In order to conduct effective
negotiation a mediator will study the history and essence of the problem.”*

A mediator’s role is facilitation of the circumstance. He cannot force the parties or have rough
influence on the process. A mediator might think that he found a proper solution of the issue, though if he
presses this solution on the parties, it will be gross violation of mediator’s ethics.”’
have influence on the party’s decision either even if he wants to terminate the process.”>* A mediator only

states the issues, around which an agreement might be reached, which of them will be settled faster.”* He
240

A mediator will not

offers the parties agreements of argumentative, compromised character.
A mediator must be a kind of model for the parties. He states a tone of talking, how to talk and how
to listen to each other.**'
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By summing up this issue it is stated that the definition of a role of mediator in the mediation process
can be formulated in the following way: 1. he provides conducting processes in order to solve a problem, to
make communication between the parties for solving the problem; 2.he favors mutual understanding of the
parties; 3. he gives the parties pieces of advice about increasing the effectiveness of negotiations; 4. he is
studying relevancy of the parties’ opinions and positions; 5. assists the parties in perceiving distinguished
interests, trying to decrease hostility and poignancy and establish confidence; 6. assists the parties to pre-
pare a plan of dispute resolution.** He must be able to express his opinion in short; must keep a distance
with the parties;** He must have a good developed patience ability — must be able to wait long. Of course a
mediator’s role is not confined with possession of certain skills and means. His personality, humanity and
life experience are parts of his role as well.***

All the above mentioned information must be given to a client by the advocate at the preparatory
stage of mediation.

6.4.2. Definition of a Client’s Role

In the mediation process the decision is taken by the parties, not by the mediator.*** The decision is
based on their responsibilities; they will not receive advice from the mediator to reach a concrete agreement
46 Although traditionally the mediation process is led by a mediator, the agreement is controlled by
the parties.”*’ Here should be noted that the decision taken by the parties themselves has more execution

or not.

potential and is more stable.”*® This is one of the positive sides of the mediation process and heightens itself
the importance of the client’s involvement.

With the exception of certain concrete cases, which might be directly a personality problem of a
client just it must be in the epicenter of the process.249 He might have to have private meetings with the
opponent.”*’ He must decide himself he wants or not to use this or that method of dispute resolution and
afterwards to accept or not the conditions of the agreement, the acceptance of which became possible in the
course of the process.”’

6.4.3. Definition of Advocate’s Role and Rights

In relation to the preparatory stage of mediation it is important the condition of The ABA Model
Rules of Professional Conduct, according to which “An advocate is obliged to give a client consultation
about restriction of own behaviors when a client is expecting actions, which are not permitted by law and

according to the rules of professional behavior”.>* The existence of this demand is justified because of the

242 Jernigan M., Lord R.B., The Mediator’s Role in the Family Business, American Journal of mediation, Vol. 2,

2008, 54.

Centre for Conflict Resolution, Advanced Mediation Skills—Course Book Course C, 2000, 8, <unesdoc. unesco.
orimagesg//0013/001333/133319e.pdf>.

Erickson S.K., Mcknight M.S., The Practitioner’s Guide to Mediation A Client-Centered Approach, Printed in the
United States of America, 2001, 60.

Greenwood M., How to Mediate Like a Pro 42, Rules for Mediating Disputes, Printed in the United States of
America, 2008, 12.

Domenici K., Littlejohn S.W., Mediation Empowerment in Conflict Management, Printed in the United States of
America, 2" ed., 2001, 135,

Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation Qua-
lity, American Journal of Mediation, Vol.2, 2008, 9.

28 Fel M., Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, 2008, 103.

R olberg G., Mediation the Roles of Advocate and Neutral, 2" ed., Printed in the United States of America, 2011, 237.

»%" Golann D., Mediating Legal Disputes Effective Strategies for Neutrals and Advocates, Printed in the United States
of America, 2009, 268.

Sherrill J. A., Ethics for Lawyers Representing Clients in Mediation, 3, <http://www. americanjournal ofmedia-
tion.com/docs/JOHN%20SHERRILL%20-Ethics%20for% 20Lawyers% 20Representing% 20Clients% 20in%
20Mediation.pdf>.

22 The ABA Model Rules of Professional Conduct, Article 1, 4.

243

244

245

246

247

251

175



following reasons: often it is possible that a client might have the wrong opinion on the advocate’s opinion
or competence. Accordingly at the further stages of mediation in order to avoid misunderstanding it is
inevitable to clarify this issue at the preparatory stage of mediation.

In practice, as a rule, the talk is about “advocacy” in the mediation process, though mediation itself
mainly includes negotiation.”>® In fact an advocate’s role in the mediation process is to assist with ne-
gotiation, defend a client’s position and provision of the final agreement between the parties to be reflected
on the result. In order to reach this, it is inevitable to find out a client’s objectives and guess the opponent’s
objectives and to state the main difference between them.”>* For the representation in mediation an ad-
vocate needs essentially distinguished skills, which is especially reflected in cooperation and constructive
talk with the other party.”’ The advocate’s sensitiveness obligation in case of representation in the me-
diation process is defined differently from the obligation in the court room.”>® A client must know that an
advocate instead of a standard role will play a cooperative, problem solving role.” It is indisputable that
the advocate’s role in case of representation in the mediation process is different. Instead of “winning” an
advocate helps the client to solve the problem and in order to reach it, is clarifying his interests, showing
weak sides of the case, searching ways of solving problems.

An advocate must explain to the client that in spite of the fact that the main role of a lawyer is a
judicial estimation of the issue, this factor does not diminish taking part in nonjudicial aspects of con-
flict.*® Finally the main role of an advocate — getting the best possible result is unchanged, though an
action plan is different.””

6.5. reparing a Client to Answer Unexpected Questions

One of the actual procedural issues connected with mediation is to decide whether a client has to talk
during the process of mediation or not. The form how this issue will be decided is greatly depended on each
client’s capability. Some mediators don’t want to listen to a client, especially when the latter does not talk
concisely and convincingly.*®

In any case a mediator can talk with the parties separately so that to define their real interests,”! put
open questions to the party in order to get information about hidden emotions.?** Accordingly an advocate
must discuss with a client presumable questions, which might be given to the client by a mediator or other
participants of the process.

It enables the client to prepare relevant productive answers.
express his own interests verbally.?**
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Presumable questions, to which a client will have to answer, are the following: What happened?
What kind of documents does he have to prove own position? Which witness will confirm his position?
What are his objectives and interest? What is the opponent party’s interest? What expectation has he from
the mediation process? Has he any opinions connected with the resolution of the dispute? What results will
be reached in case of applying to court? How long will it take court proceeding to prepare case? How much
are approximately court expenses? What kind of actions will he perform, if the agreement can’t be
reached?”®> What barriers hampered him to conduct direct negotiation?**®

An advocate must advise a client to answer the opponent party’s questions honestly, carefully and
correctly. He must also know which questions he must not answer. Some advocates uses mediation as a
source of finding information. Accordingly it is not necessary to give the opponent information about all
the details.>”’

6.6. Information Awareness of a Client About the Necessity of Fixing the Agreed Position
from Him and an Advocate and Inadmissibility of Expressing Mutual Exclusive Expressions

An advocate and a client must distribute responsibility among each other at the preparatory stage of
mediation.”®® A concrete resolution of the issue often causes disagreement between the advocate and the
client.*®® Accordingly there are cases when their interests don’t coincide.””® In such cases an advocate
considering professional ethics must make concession to the client. It must be solved in this way in spite of

. . . . 271
the client’s decision is against the advocate’s interests or not.

7. Conclusion

Considering all the above mentioned it is stated that legislative regulation of issues connected with
mediation is inevitable. Accordingly the conclusion received as a result of research will be following:

e Regulation of the mediation process must be done at a legislative level, including the definition of
the process. It s a period, which starts with an agreement between parties and representatives on adjudica-
tion by means of mediation. The preparatory stage must be considered as an integral part of the mediation
process. As a result advocates’ obligations at the preparatory stage of mediation would be more reckoned
with from the addressees’ side.

o At a legislative level must be defined that all the obligations, which are imposed on advocates are
also spread during representation in the mediation process (regardless of this demand is stated by state law
or internationally recognized). It must be defined concretely that these obligations will be imposed on them
from the preparatory stage of the mediation process.

o In addition to the obligations imposed on advocates when they are using other means of dispute
resolution it is necessary to define those obligations, which will be imposed on advocates concretely in case
of representation in the mediation process.

o At the preparatory stage of mediation an advocate must estimate how much reasonable is using of
this means of dispute resolution. In the process of taking decision he must foresee each detail of each con-
crete case. General approaches are not enough.

%5 Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2™ ed.,

Printed in the United States of America, 2010, 315-316.

Golann D., Mediating Legal Disputes Effective strategies for Neutrals and Advocates, Printed in the United States
of America, 2009, 266.

*7 R olberg G., Mediation The Roles of Advocate and Neutral, 2nd ed., Printed in the United States of America, 2011, 263.
% Abramson H.I., Mediation Representation Advocating as a Problem-Solver in any Country or Culture, 2™ ed.,
Printed in the United States of America, 2010, 241.

Ware S.J., Principles of Alternative Dispute Resolution, ond ed., Printed in the United States of America, 2003,169.
2 Glick T., Creative Mediation, North Charleston, 2012, 37.

N Ware S.J., Principles of Alternative Dispute Resolution, ond ed., Printed in the United States of America, 2003, 174.
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e Relevant is an issue concerning which concrete advocate will combine with the role of a rep-
resentative in the mediation process. Advocate’s professionalism and the knowledge of Law cannot be con-
sidered to be a sufficient condition. For a person to be a representative in the mediation process it is man-
datory that his personal capacity, properties and skills must comply with requirements of standard. Mo-
reover a subject of estimation must be his attitude to mediation institute.

e [t is important to define a form of initiation of dispute resolution by means of mediation from the advo-
cate’s side. It should be foreseen not only how an offer will be made for a client, but for the opponent party too.

o At the preparatory stage of mediation an advocate must arrange to define own action strategy/ tac-
tics. Concretely in which form the strategy will be formed completely depends on a client’s real interests
and those preconditions, which caused the dispute. So before defining the strategy an advocate must study
these factors in detail.

o At the preparatory stage of mediation an advocate must completely prepare the case, which inclu-
des the necessity of performing concrete actions, including studying factual circumstances, legal estima-
tion; finding evidences for the process; choosing of a mediator; defining of a circle of persons participating
in mediation.

o Preparation of the case also implies defining agreement conditions. As it is stated on the basis of the
conducted research there must be worked out several alternatives of conciliation and define priorities to them.

o At the preparatory stage of mediation it is also important to prepare a client. It implies concrete
actions: first of all the essence and basic principles of mediation must be explained to a client. It is a basic
requirement. After this it is necessary to inform a client from a legal aspect and a plan of the process.

e An advocate must explain to a client each participant’s role in the process in order not to become a
base of a client’s astonishment or dissatisfaction their approaches, conduct style (which of course will be
different from participation in other kinds of process). From this point of view especially actual is the de-
finition of an advocate’s role. Such decision is caused by the fact that in the mediation process an advo-
cate’s action tactics, strategy or attitude to the participants of the process are radically different from their
traditional approaches, from those conducts, which are characteristic for their traditional ideology.

e From the point of view of a client’s preparation one of the main obligations of an advocate is the
preparation of a client for answering to presumable questions.

o It is important that an advocate’s conduct on representation in the mediation process (as well as in
other processes) must be conformable to the client’s best interests. Taking it into account it is stated that
even in the case when in the opinion of the advocate a client’s action is not justified, or had an alternative
of a better choice, he must recede his own position into the background.

*In order to provide all these it is desirable for the parties and their advocates to compile exhaustive
guides of mediation.?”?

o Considering of all the above mentioned it is inevitable to make changes in Georgian legislation.

> Thorpe R.W., Final Report of the ABA Section of Dispute Resolution Task Force on Improving Mediation Qua-

lity, American Journal of Mediation, Vol.2, 2008, 5.
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96 3m3Dogdmo 0boogzosmmcn dggsbgdal s6gem0dol domgdowsb 10 Lsdydom mal 3o
9dmg3e 3Mm 3nOmAL, 0dabscmzol, Hm3 MbOHNb39mymb gsbMnEgdolb bgmdgzGmmgdal gogm®dg-
ds. 03 3dado dgal sbg3g bymn Ladmdom ey, GM3mab gs6ds3mmmdada(y bemgosmMa dndszn
5 3OMNOMEM0 3omEgdymn 5M0sb, dgmabbdwbgb bgmdgzmymadol 30Mmdgddy. dgmnszoal
356939 39660@gd0l bomdsmmnzalb dgdmbggzedn, 3Gog@nzodn bgmdg @mmgds gmmIwmgds 3Gm-
39Gs@mEalb 396mdadon, Losz dob bgmb 8696 9b: sEsbEmmbrmmgsba, 8abn 30bmbagHa BocIm-
30039690, 3GmM3nAmEn ©s LmEosmy®n 39dszo. 03 dgdmbggzedn, oy sGabEMEMBEmmZobl
3903L 903m 3580, bgmdg3nmgdsl bgmb sbg@mb abacs; sbggg dgbedmgdgmos, bagamm agmb cmoem-
®0860L 56 bbgs 306l abbMgds, Mm3mgdas bymdmbgFom s@sbEnMgdgb bgmdgMnmgdsb.

03 d93mbgg3sd0, 00 aobGMnEgds boMmadstmgds dgmnsznom, bmzosmama dndszob Bogm
3m3Dogdmmoa 0bongosmnto dggebgdolb sbgscndalb dnmgdnsb 10 badydem ol 350 og3b
39000&mML 0dobomzgal, Hm3 bEONbggmymb dbomggdmsb dgmnszool Imbeddswgdgmo dgbggwo-
930bd 8 3g0d(300L 3MbPMaB(300L Bomdstmmgs. 83 10 Lodmdom malb gs63sg3mmdsadn dgwas-
&mM0 35mEgdamos, bgmdgzGnmgdol 306mdgdo d9000bb3mb 3GmINOHMEOENE ©d Lmzosmy®
31353006, 393m9a 30, Ly (3069, gPmbgm, dgbzEgl sESLAYMBEM3Zo06L s sbsGsmgdmml,
dmodbamb 0bobo dgmosz00b 3MbygMabznnbomgal s dgdwgy Aoo@ommb dgwos(z0nlb 3mbgg-
96300. Bgdmombadbymon dgbgges 0daMmmgds o 30madmo byn@Mmaomae &gMoGmmnsdy. @s-
badaemals 369396(300L (3968 0L Mgl 361dsbgdal msbobdsw, mdamabda 3gwasznals dm-

17

LLO3 ,obsdommal 3Mg396(300L (396@FM0LT sbgecnda gobGnwgdal/asbGomgdabs @s dgmos(300lb 3Gma-
530b dgbobgd, 2015, 5. ob.<http://ganrideba.ge/res/ files/52/Diversion% 20Report_2015.pdf>, [30. 06.2016].
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LedDoEYdgmn S LagMmm JgbggeMgdo GoMogds ,dgmasnol babmde®, MHmdgmacy 2014 Bgmb
350bbbs s oMal Lb3gnemaFo Imbymdommn bogM(sg Bgosznabomizal; MdMMBigmymagamas
3M3BMOG o mmabgdo Imbaddbogdgmo dgbzgmgdabs s dgos300L 3MbygMgbznnbmaab.
o3 d99bgds 3MbygMgb300L 3030baMgMdLL, ol BomBommagl dgmas@mma. dgbzgomalb gbbmg-
3006 oEbEMMBmmgabo, obo 396mbBagMn BaMmdmdaaqbgmo, sgmzs@n (sbgmol os@mbydmdal
d93:b3935380) @ obaMsmgdama. Jgns00b 3mbggmgbzasl, sbgzg byyMgamalb dgdmbgggzeda,
dgbodemms, @ogLBEmML 3Gm 3nMmEn s bmgnsmy@o dnds oz. Mo sbgzg 360d365mm3s6 (33em0-
mgdo@ dg0dmgds Ronmgammlb s@abEmnmbmmgabos domomadbogmmgdalb 3mogdbol $8m7dgwg-
30l 393ga. 36gd@n3mbo 3gns@mmgdol 0bgmmadsznnm, 3geasznal 3Mm(3gLL bszdsme sEog)-
mgds 3Mmynmmmabs s bmgosmyma 39dszob obbmgds, M3, 3989l dg8mbggzedn, dsmo
Mol ggmbmmmdboms s dmy3emammdoo 3sd3mobsBgdmms s Mommeogdmms 3mbggfgbznnl
y39mabomgal dobamgdo mal Asbndzbs. gb 3Mod@nzedo LoMommggdl Jdbows. ©bos smnbnd-
bmb obo(s, ®m3 absdsnmoal 30g396(300L (396@G0b oM gd@&mEolb d61dsbgdom, 3obbabdmgmemas,
M3 dgbzgmsl sbggg dgndmgds @egbbmmb dbstgms Ibsmmsdggmgda. 8bomoaddgmn dgndmgds
0ymb 69060b3ngMa 30Ma, 30b @oLEMgdsLY(3 Bbotg Bmaby@mzqdl. dgmns@men sbgo dgdmbggzedn
39 gdMm0d, babobbod dgomabbdmb dgmeg Abamgbmab s dbmeme dsmo msbbdmdal docmgdal
d93m9a hatomb gb oMo gmas300b 3Mm(39Ldo0.

39005(300b 3MbygMab(300L MML yzgmes s3LEMY 30ML MogMogmdoo gdmagzs bodyzal
Bom3mmddalb badmsomgds. Mognmmdal 6obsbbom goblbodmzMagl dgmas@ma. 3Gsd@n3mbo dgwo-
S@MMgdal mgdom, doeDg 360d369mmzgsebas, safmgmgyg, 3mbsbomggdal gobmoggds 3mbggmgbzo-
ob 3bgmgmmdabsl: sMobENEBbrmzsbo s sbsMmamadamma ¢bos nbbEb b 3oMabdom dgwns@m-
&0l 3963603 5 396 (36603; SGOLEMMBEMM360L g39M©0c YbEs 0K gL dabo 396mbBagFa Batdm-
30003 969m0 s Lmgnam@o 39ds30; DM dmol a39Mmom 3o — 3Mm 3nAmEn. 3mbygcgb-
300L EA™L IMbsboggdo anmbmggmow Loydmmdgb dmdbosmo Bog@ob dgbobgd, asdmba@eggb
98m (30980 o 3mbadMgdgdl. dgns300b LagMmm dgbggomodg oMdgzgdgmas sGabEmmbmmmgbal
306m36930L 30303635, 93 @AML Loydoma gbgds FbmmmE J390gdsl s Mo Mmogom sMmabfyem-
Bromzbol 30Mmgbgdobl. sbgzg @oMdzgdgmos saMgbommo s aMgddomo Gmboom Layydama. bo-
&o300b odsdgal dgdmbggzedn, dgmos@mma NRmgdsdmbomons, asdmsisbomb dgbggbgds wo
3bomggd0 35094356mb (39em-(30em3g Mmmobgdda, dgdmga 0Lz EOSdGYBML s gosg@dgmml dgons-
300L 3mbgzgMgb(30s. LagMom dgbzgMalb @obsbEmmaoas bgmdgzEmmgdol bymdmbgms, HmIgem-
Log bgeb 569ML yzgme sdLbEMg nn.

503960 dommmdbagmmgdsedn, gobbsznmmgdom 3o Lobbmob LadsGmmal dgons(znada,
bogodsmm, ondzs 3603369mm3eb, mgmeos dnnkbggs g.6. ,Mg0bGgaMsonmo Jgmbzgbab®
D gME0s, OMBgmos smbBgHomas xmb 3Msn@ 35080l 65dEHMId0: 865350, Lo 3bzomo ©s Mg-
06@gamozos”'®
30006 5(30mmgdol gfmo-ghmo abs, gMcmdsbgmobogsb b aondoxbml dgm(3bz96s, Gm3gmacs

. 33@™MM0 b5dMM3dn bxgmmdlL, BM3 MmamE(3 3563gmMgdacn sbsdayymal ms-

53(306093L 30Mb, dgnMozbymagal 9ygbgdL dob, bGngdsGods(30l sbEgbL s MgabGga®azoymo
dge (363905, HmEgLsz 860d369mm3ob0 88056930, LEMMA aboc 3dmdgb ©sbsdommb, doacsd
56 ©53653530L 306MM369d5L, Ma(3, md30L b3, sdmg3L o3 s@a3nsbl LoM(3bz0mabash gomsaga-
LyRmgdob Ladomgdsl s Md30000 g33MNEYdL go963gmMMgdoc sBsFommb. Mgab@gamsonmo
dge(363960L gmEol Jobggzom, ©sBs3ommol dgmgagdal gobbormgs @sbDoMmemgdmmoal (©sdbs-
do30L mxebob) 00bobBEMgdom, sysmndgdl 3mbggmab300bg LoMsbzomalb gsbsal 3Gm(39LL;
53 36m(39L30 08 5@3305b7d0boa 0 obTsMgds, gobs(s aobLsgmMgdmma 358030b(3939, boygetiv-
™0 © IF0EMO™ NYOHMN0GMHNMbS 3430 ©dbsdommalb Asdgb 30Mmsb, Mgab@gamaznol 30bbgdal
30mbagzolb bymdL bgmb o o3 3Gm(3gbl MoGmamom 593930, gb o6 G0l dmena(znol, dmbodsm-
ool 96 bogabgom LEsGab 89d3zgmdacm gobzomoa LoMzbzomal aMdbmds, Mm3gmbss ©sbs-

8 Braithwaite J., Crime, Shame and Reintegration,Cambridge, UK, 1989.
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doemab Rs8gbn 3060 oo dSdsmmdc yuMmemgdsb o6 d0sd(393L; gb oMol LoMsbgamal gs6-
(3005 035000 MgomMob30056, 30bos ©ow 35803L 33990 ©s 396mdaom. "

65(3 9996909, 3966M0gdnbs ©s 3g05(300L bymdg3Mmgdsl, gb sMol LadmJomadm Godab
bgdg3OMmgds, GmMImab bobgmdmogmdol 3os dgadmagds oymb 12 mgg. dobdn sbabymos dbe-
90 35mEgdnmgdgda, aobbsgnmmgdom godmbsoymans ob baBaemn, Hm3gma(s gbgds s@sbEmm-
Brmgobl s ommdomae dgagzndmos azgmo 2 Bsbomow — bgMzabgdo s 3omEgdmmgdgda.
306390 bobomn dmazo3L bbgoabbgs bgmgablb s@ebAYEBEm3zbal Mgsdama@ssnabs s Mgbm-
(3090 dd(300bomg0l; Moz 3g99bgds gomEgdnmgdgdal bobamb, abo(y sbgzg 3oMmdomsw dgadmg-
35 2 Bobomom 0a39mo — 3omgdmgdgdo sbsMamgdamol 60653 o gomEadmgdgdo Lobm-
a50mgdab 60bsdy. 36159803580 3mBndsgg 3Mmxgbombemgddy oyMbmdom, dgndmgds amggsl,
3 dg0s@mMgdos o Lbgs 3Gmggbombamagdas, 13989l dgdmbzggzedn, (300mmdgb, sMsb-
Onmbmmgabds bosbo Lagymamo §3gegdom, s Mo Msbbom, s9bsbronEmmML. o aanmabbdgds
obdMdmgdmmob 606537 gomEgdymmgdgdol ©s30LMgds. dsma mgdom, Abaszbo 3ommdal d934)-
353989 dgomgdom oM 0305, MmEgbag Logdg a30d3Lb onMoanm 3ommsb. 3Mad@nzaol sbaemn-
bob dgmgasw, dgodmgds nmgdzol, Gm3 bdomns dgdmbggzs LydgMmdamyzg@qddn, domabagdbs o
bbge ©s6gbgdmmgdgddo s@abEMmbmmmgbol bgmazabol go69dg @oboddgdabs, Goma(g ngo dabs do-
96 3094gbgdyem DoMomb 565D MgdL. a3 dggbgds Lodmasmgdol Bnbsdy gomadymagdgdal
6oBoemb, ngn gdbaby@gds s@ebEmmbmmgbals ogM obsdoymmal go(36mdagmgdsl, Lobdmasomy-
30bom30L dnygbgdmmo Bosbol godmLbmEMgdsl s Lbg. sbgo dgdmbizggzgdda, 3Ged@ozmmo go-
3m (300009300056 353m30bsMyg, bJoMos abgmo 3ommdgdom LaMagdmmds, Mmammgda(zes dmbe-
(3900mod 1933gbaggFgdda 56 NRsLm Labswommgdda 3gabmbamoabamgal ©sb3omgdalb asbgszs,
2586356930b5 o obygmseggdol og(309380 8mboBomamds s Lbg.?°

boomyb@@asome dgazndmons dmgnyzebmo bgmdg3Gmmgdom gomgsemobbnbgdmmo od-
©3603g 306Mmdal dsgomoma, Gm3gmo(s 3gnsz0ol 3Gim(3gLbda dgamhs:

- ©gb3sMmb aboMmamadmb babmgmm-basdgnMmbgm Logdnsbmdsdo;

- 059635MMb O BIMIM YN Ly 3P FosDbnsdn LyyMbamal sMozbgs-omsegqgdsdo;

- 3960DINMML o bIMImgdmmal Fomobonbmzal doggbgdeema Dasbo;

- 059635MMb ByomImBomoggdol LodbobyGol ®ebsddHMImgdlL Lodbobymal 3mmgboema
dogdol 3mbo@m@mabgobs s 35390530l boddgdo;

- ©09b35Gmb Lszmam s9Bobs bymddemgobgmmdsl gbmb 3mBgbmoa 9dsda.?!

50b0dbmmo s bbzs 30Mmdgdal Logdzgmdg dgbadmadgmoas 0mggel, Hmd osboMmamagda-
mab RaMorgmmdsl dgmnsznnlb 3Mm3gbdn, gsbbsgmommgdom 3o 3ommdgdal dgMmhggabsl, own
3603369mmds 5g3b. 3basgbo 3ommdgdol dmegmgbo obndbymgds sMOLAYMBmmM3balb dagM Ro-
©abomo §3gmgdabs s oygbgdmmo basbol gosbsmndgdss. LEmMgw d0@mds(s doembg 360d369-
mm30605 @oBIMOMgdmmms Ratormmmds s 3sm dogM Lazmmamo 306mdgdal bsdmygbgds. gom-
5 0dabs, Hm3 53000 sESLOYYEBEM356L 396356 gd0m ebsdommgdMago 43ggdol s dobo dgwg-
30b go0bMgdsdo, sbg3g 363 OBIMIM MmO oMobomzal MHmam (g do@gfosmyma Doos-
6ol 05b0DmaNEgdadyg, nbg BmGamaEo bosbob dgd(30Mgdady.

356M0©gd0b/gobM0mgdabs s 8gmns300l bgmdg3dmmgdal gogm®mdgdolb d9dwga bamadgs-
mgdoo aobbabmgEnmo 30mmMmdgdal sMOLEMMbmmgbals BngM dgbemgdal dmba@mEnbal
Sbm@(309mgdL bmosmyMa 3¢Mdsgo, Gm3gmos b3gds dob 306 339Mmo 3gMomenmmdom, gbo-
MdMds ImIbomn god@ob dgbobgd s IMdomdl dobmob ©sbsdommal gobmdagmgdsdy. ogon
sbggg 98mb3gdl bymdgmmmgdol 30mmdgdal dgbMmgdal d0dnbomgmdsl. dgdmembgmamals
»omdadg BgMb ymggmmgon s6as60dl, Mm3gmaz 939936985 3GIM3nAmAL. Mmoge 3Gmgymm-

' Annual Report for 2003 and Resource Material Series No. 63, Unafei, Fuchu, Tokyo, 2004.
0 bbod ,©e653smob 3M9396(300b (39680l 5635030 a56G0gd0b/a356M0Egd0bs ©s Fgmos(300b 3Gma-
6580l dgbobgd, 2015, 5. ob. <http://ganrideba.ge/res/files/52/ Diversion%20Report_2015. pdf>[30. 06.2016].
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60 30 3omEgdnmos, bmm 33067, 3 3930 ghmbgm dgbzgl sMOLEYmMBEmM3sbL. sGbgdmdL se-
donmds, HMB sGabEHNMBbmmM3o63s o6 g5dmnygbmb Bn393mmo dobLo s esMmgaml bymdg 36a-
m930b 30Mmds. sbgm dgdmbggzodn, 0 30OMds Ybgdoss M3, 3MM MmN sMsbEmem-
Brmgob6mmsb s dob 3obmbog® Bomdmdsagbgmmsb goboydmgdal dgdwga yggms asmgdmagdol
35035m0bB0bgdom M@mgdodmbomos, dgbyz0@mb aobGowgdal/asbfmomgdabs ©s dgoasznab
bgmdg 3O mmgds o baddg BomBsmmmlb babsdsmmmmdn @Mowaommo domomnmadbsgmmadolb
ab00m. 3basgbo d53mbz93900Lb Mom@gbmds Lo 3dsme d(zncgs — 2015 Bgmb gb ohg9690gmo dbm-

mme 2%-b BUOQBSBQO.Z2

5. bgosGobGonzs?

2010 beowsb 2014 Bemodwyg 3gMomen bszdom ©Oms 0dabomgal, Mmd gsdmgmgbomaym
bat39Dgd0 s gosbomadgdamaym LaGe@ab@ogs. LEmGgm 985bgs @ogmdbgdama 2014 Bral
dmemb gobbm(30gmgdamo (33momgdgda. dg@oe 3603369mmasbos, MmMI gsbMowgdal dohggbg-
dgeo 2015 bemob go63s3mmdadn gobmeamos. 4obbsznm@mgdam yumemgdsb 0d3g3L bomdsgg-
30 sbEYMgdNmo dgwos300b* oB39698gmo — ngo 2015 Bgmb asbum Bgmmob dgoomgdoom
a5bs83sgms. gbgs 2014 Brmob dmenmb gobbmE(30gmgdamo (33momgdgdal dgwgaos.

bog@omm gsddo 2015 bemal gobdogmmdsda gobfmngdnm 0dbs 296 sobmmbmmmasba. o4g-
b 143 o@sbEmnmbmmgbals dndator go3mygbgdmem ngbs dgmos(30s s dgmas 114 3gwosz0nl bo-
96om dgbzgods.

2010 Bemosb 2015 Bemob 31 093933600 Romgmoom bogHom %8330 gobfagdamm odbs 1038
sE3bAYmBEmmzgaba.

1. 65685890000 @abEMmgdmmo dgonsz00lb 358396989 sEBLEMEBbrMzsbms Momogbm-
30l dobgog0o (bLogdggddn, Loss 3MBIMgG MmO sBIMOMgdmma sMbgdmdos)

2013 Bgema 2014 B6gema 2015 Bgemo
Bomdo@gdom 25% 18% 51%
oLOYmES
2. Bom3s8 9000 ol gdamoa dgnsznob 3mbggMmabzngda
2013 6gema 2014 B6geman 2015 bgema
BomBs@gdom 34 3gmos300b 28 39m0s(300L 114 3gons(300L
obOMEmEs 3Mbx9Mgb300 3Mbx9Ma6(300 3M6%39696(300
3. 3905(300L Rs3mob Bnbgbgda 2015 b
dadgda MomEgbmds 363368 ma
dsh396939ma
©3bIMOMmgdemo 56 5Mbdmdms 7 2%
d9005(300bg 9960 aobo(sbos Bgns@mEds 71 24%
89000(300bg @0 aobs(3boms sbsMomgdmmas 67 23%
Lbgo 8 3%
39005305 63635 gd0m obEmms 143 48%
Leyem 296

22

Logomggmmb dmagetin 3Om GG ncal sbgomada ,oMmabEMmBmmmgsbms gobMowgds®, 2015, 19.
LLO3 ,obsdogmal 36g396(300L (396@E0L” sbgsfnda gobGnwgdal/gsbGomgdabs @s dgmas(zonl 3Gma-
580l dgbobgd, 2015, 5. ob. <http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf> [30.06.2016].

89005300 3Gm3gbo, EMIgmdyz Jgmags Igmosob 3mbggMgbns s MmBgmoi LGS gsb-
G0gdobs s 8gmnsz00b bymdg3@mmgdab gogm@dgdoom (s3@mmal gob3oM@gds, em.x.).

23

24

189



190

4.2013-2015 Bemgdob dmbs393gd0

2013 Bgeman 2014 6gema 2015 Bgema
356M00gd0bs ©s Igmas(300b 3GHmamsdada 332 Logdg 204 Logdg 296 Logdg
Ratrormmo sMobHmembrmmgbgdo
34956 3mb 36 9@&mmo sboMamadamma 203 Logdg 197 Logdg 282 Logdg
>6bgdmd s
Lbgo 7 bogdg
390005300 dgmas 51 bogdg 36 bagdg 143 baddg
363968 mo 3ohggbgdgma 25% 18% 51%
5.2015 Bemob LG 0bEN M0 mbs(393900 Mga0mbgdals dobgogoom

69a30mba M3mEqgbmds 36m396@ o

ds>R396939ma

0396gon 16 5%
({)bdﬁ) O 0%
3obgmo 28 9%
Lod(3bg-gogobgmn 15 5%
Ladgafgem-bgdm bgebgon 27 9%
dos JoGomnema 19 6%
3(3b900-3mnsbgon 8 3%
9398 JoGronema 22 7%
050\4)0 29 10%
39600 17 6%
odomabol 3Gm3gModmgdo 104 35%
dmogamn 3Gm M@ nmo/Lommdm
36m 3Hodncgda 11 4%
Leyem 296

6. 2015 Bemab bgoG b0 Mcn 3mbs(393580 mgg9d0lb dnbgogom

039 MomEgbmds | 3MGm96@ma
dsh396989ma

0obgomo 14 5%
09dgMgsmn 16 5%
80({)@)0 29 10%
a3Momao 27 9%
8s0b0 28 9%
08 60L)0 32 1 1 %
0gmobo 27 9%
2330bG™ 25 8%
Lad&gddgGo 14 5%
mg@madgco 21 7%
bmgddgtn 15 5%
03083960 48 16%
Lemem 296




7.2015 beoob bGo@nbB0gYMo Imba(3939d0 Lgbob dabgozom

Lggba Log3dg930b MomEgbmds | 3GM396@nma dsRzgbgdgma
dgmHmdoo 26 9%
3s3mdoomo 270 91%

Leyem 296

8. 39bM0gdymms Imbs(393980 ©86535mmab Rowgbals ™ML sbs 3ol dobgognm

sbs3e Lsd39930b MomEgbmds | 3Gm(396@ma 35R39698gma
14 Bemals 52 18%
15 Bemals 61 21%
16 Bemols 75 25%
17 Bemals 108 36%
beyem 296

9. 2015 Bemab LG oG nbEOZYM0 IMbs (393980 EBSTom™ms 3o@&gamEnals obgozom

35833mM0d L5d39930b MomEgbmds | 3MAm(396@ma dsRz969d9ma
ddndy 95 32%
bogmgdow ddndy 201 68%
Leyem 296

10. 2015 Bemob b G NLE N0 IMbs(3339d0 bgmdg 3Ememadal bobadmnzmdal dobgozom

bsbaMmdmagmds bod39930b GomEgbmds 36Gm(3968mmn 3skg96939ma
1 ogg 19 6%
1,5 39 1 0%
2,5 m3g 4 19%
3 o3y 93 31%
4039 35 12%
539 6 2%
6 039 9 3%
7 239 - 0%
8 39 - 0%
9 39 - 0%
10039 - 0%
1139 - 0%
12 o039 - 0%
beyem 296
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©930bs s 3gmns(300b 3GMaMmads 3mwdng gobobmadsl asbo(znb: ymggm Bgmb g@&ed3mdmngaw gds-
&90ms Jomsdgdo s ndHEYdmEs Ladmddgom stgaman; 2014 Byl gonbaMms sBsdommgdals 3o-
&9amM0s, MM3gmdy(3 39bMH0Egds 3G (39(mgds S 3BMaMmads go3M(3gmms 3dodyg 3o@gamcnal ©s-
bodommgddy(3; 3g0330ms 3MmM(390MM9d0; B Lbos 3HmPgbombamms badmddgom 3ogdo; Mg-
gBmE3ab 83539 Gomemol ML go0bsms Jgmns@mMol Mmmo; sedmagbgms 3Mmamadol asbgmo-
™0 3960mEol 3bsmnbob dgegasn god3mazmgbomn 3Mmdmgdgda; sGsbEmmBrmmgsebos dsmmmabos-
RNgdob 3mgdLolb dobgogom, sEobEmbrmmgsbms gobfMnwgdal 3Mmamads 2016 Brmowsb go3-
M(39mEgds obggg 18-21 brmsdoy sbamasbgddy(s; Imbadsmmmal dngbads asbmawgdal 80bbom
3Om3OmE0bocmgzol bdgddnb EsdMMBgdal YRmgds, Moz 3MmNOMEMNLsmgalb dgbabEmmgdmow
bagomEgdmmmos; dgoddbs gobfmowgdal sbamo mmbobdagdgdn; gobfowgdobs s dgmnsznal 3Gma-
0dd gobrs 3nMzgmgbo 3o6Lsbomzgmo dm3s Bommnmabogmmgdol bobgdsdn dmdxmdagy 3Em-

1.2010-2015 Bemgdob bLEdGEbE N3N0 dmba393580 Mganmbgdal dabgozom

M9gaomba AomEgbmds | 3Mm(396@ma
ds5R396939ma
0dgMgon 104 10%
GRS 1 0%
3obgomo 67 6%
Lod(3bg-gogobgon 49 5%
LadgaMgmm-dgdm bgsbgomn 64 6%
dos Jotoeon 68 7%
3bgme-8mnsbgomn 33 3%
4399m JoFoea 102 10%
oot 88 8%
a0 35 39,
@daemabol 3Gmgncodnmgdo 412 40%
mogomo 3Gm @G nio/Lommdm 3MmgnMogmcgdan 15 1%
Leye 1038

11. 2010-2015 Bemgdob bLEdEoLE MG dmbs3939d0 bgbol dobgogom

bggba Lagdg9d30b MomEgbmds | 3Mm(396@ Yo 3shzgbgdgema
dgmmdoo 96 9%
dodcmdaonn 942 91%
Leyem 1038
6. @3b 336>

©3b3360L Laboo dgadmagds nmggsl, Hmd 2010 Bemowsb M3y sMILEMEBMmMZsbms gobfn-
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Lado Javakhishvili*

Overview of the Juvenile Diversion and Mediation Program

More and more countries encounter necessity and relevance of restorative justice concept in
the modern world. Georgia is no exception in this regards. The clear example of this tendence
is Juvenile Diversion and Mediation Program incluclated in Georgia in 2010, the results of
which appear of utmost interest of various countries. The hereby work provides history of de-
velopment of diversion and mediation program in Georgia. The article also considers the prin-
ciples of the program, legal regulation issues. We will also find the detailed statistics of the
program. The hereof issues obtain particular relevancy against the background of juvenile jus-
tice code, enacted on January 1, 2016.

Key words: Juvenile Justice, diversion, mediation in criminal justice, victim offender mediation
(VOM), Restorative Justice.

1. Introduction

The Juvenile Diversion and Mediation Program is based on international practice and the principles of
restorative justice.”” The starting point of the program is diversion of a juvenile from the process of formal
justice and provision of an environment for him/her to prevent formation of a juvenile as a criminal. Diversion
is a mechanism to exempt a juvenile from a formal justice system the primary objective of which is to avert
the repeated crime and to involve the victim of an offense into the process of restoration of justice. The
professionals developing the hereof program, aspire to the main goal — to provide formation of a juvenile into
a full-fledged citizen for a society, abstaining from committing a crime henceforth. Hence, the greatest
importance within the program is attached to rehabilitation and social reintegration of a juvenile.

2. History of Development of a Program

The history of a modern mediation in criminal justice in Georgia starts in 2010, with the enactment
of the Juvenile Diversion and Mediation Program. Currently, the Juvenile Diversion and Mediation
Program is based on an international practice and the basic principles of the restorative justice. It is fairly
noteworthy that the victim offender mediation is not inculcated as an independent program in Georgia. It is
applied in capacity of the diversion instrument and an integral part of a main program. However, the part 4
of the Article 67 of the Juvenile Justice Code, adopted in 2015 and enacted on January 1, 2016 already
allows application of the restorative justice remedies and correspondingly mediation on the basis of the
Order of the Judge under the judgment to the juvenile in combination with the sentence.

Master of Law, TSU Faculty of Law. The Diversion/Diversion and Mediation Program Manager, The LEPL
“Center for Crime Prevention” Under the Ministry of Justice of Georgia.

Restorative Justice Aims at restoration of Broken Relationships. This is the Process Directed to Outline and Satisfy the
Needs of an Offender, a Victim and a Society. Upon Implementation of the Programs of Restorative Justice, the
Particular Attention is Attached to the Damage — as Moral so Material, Involvement of the Parties into the Process and
Acknowledgement of Actions Committed by an Offender, Assuming Obligations (clarification by an author —L.J.).

25

193



In compliance with the international standards and approaches, the starting point of the Diversion
and Mediation Program is diversion of a juvenile from the formal justice system and provision of environ-
ment to facilitate the prevention of a juvenile from committing a repeated crime.

Diversion is the mechanism for exemption of a juvenile from criminal responsibility the primary
objective of which is to prevent repeated crime, to facilitate the juvenile to reintegrate into the society as a
full-fledged citizen and to involve the victim of an offense into the process of restoration of justice. That is
why rehabilitation and social reintegration of a juvenile is of utmost importance in the program and thus,
the component of mediation serves for the hereof goal within the program. Naturally, one of the most
important objectives of mediation is to satisfy the needs and requirements of a victim as well.

The Juvenile Diversion and Mediation Program was enacted in 2010 on the basis of the Changes
introduced to the Criminal Code of Practice of Georgia.26 On the hereof basis, on November 19, 2010 the
Diversion and Mediation Agreement was signed for the first time. It was a time when the program was
valid only in four cities of Georgia.”” “The Diversion and Mediation Program aims to exempt the juvenile,
committing a less grave crime for the first time, who apologized to the victim and is committed to com-
pensate the inflicted damage, from the criminal responsibility. On the one hand, the new program diverts a
juvenile from the criminal system and conviction and on the other hand, facilitates to restoration of justice,
to prevention of relapse and to form a juvenile into a law-abiding person”.*® Since 2010, the program has
been extended and in August, 2013 the pilot mode has been accomplished. In November, 2014, 4 years
after enactment of the program, the diversion and mediation program reform has started. The pilot period
situation has been analyzed, allowing identification of the gaps and shortcomings and correction of
numerous aspects. Most importantly, the program has forwarded to a new s‘[age.29

Within the framework of the reforms undertaken in 2014, numerous important changes have been
implemented. First of all, it is noteworthy that the indication into the paragraph “a” of the Article 1 of the
Decree of the Minister of Justice of Georgia of 2010 N216 envisages application of the program to the less
grave crime and the crime, attributed to the category of a grave crime due to its “group” character (as due to
the aggravating circumstances). According to the changes introduced to the Decree in 2014, the program
has further applied to the grave crimes as well. Prior to the hereof changes, the Decree of the Minister was
to some extent in contradiction with the Article 105 of the Criminal Code of Practice of Georgia, allowing
diversion both for less grave or grave crimes, while the Decree of the Minister provided restriction of the
hereof possibility.

The repeal of the concept of the first committed crime, provided in the Decree of the Minister of
Justice of Georgia of 2010 N216 is to be considered as an important change, Existence of the hereof
reservation implied the possibility of wider elucidations and contradicted with other Articles of the hereof
Decree, namely with admission of diversion upon aggregate of crimes. In most cases upon aggregate of cri-
mes, time of commitment of crime differs. Correspondingly, diversion from the second crime becomes im-
possible as the second crime cannot be considered as the crime committed first. After introduction of chan-
ges, the program further applies to the persons without previous crime records before decision on diversion.

Annulment of the mandatory pre-condition of decision-making on diversion on commitment of a
juvenile to apologize to the victim and compensate the damage can be considered as the most important
change in terms of mediation.

* The Law of Georgia on Amendments and Changes to the Criminal Code of Practice, Ne 3616, the Legislative He-

rald of Georgia, 24, 09, 2010.

The Report by the LEPL Center for Crime Prevention on the Diversion and Mediation Program, 2015, 1, <http://
ganrideba.ge/res/files/52/Diversion%20Report 2015.pdf>, [30.06.2016].

Shalikashvili M., the Legal, Criminological and Psychological Aspects of the Juvenile Diversion and Mediation
Program, Thilisi, 2013, 4.

The Report by the LEPL Center for Crime Prevention on the Diversion and Mediation Program, 2015, 1, <http://
ganrideba.ge/res/files/52/Diversion%20Report 2015.pdf>, [30.06.2016].
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Another significant change was to improve the procedures and establish the action terms for the
professionals. Prior to the changes of 2014, the professionals engaged in the program had no detailed action
terms outlined. Hence, based on the practice we may state that there were cases when the mediation and/or
diversion agreement has been signed sundry months or even one year after commitment of crime. Natu-
rally, it entailed loss of meaning of mediation and diversion. The hereof circumstance hindered a juvenile
in acknowledgment of the crime committed thereby; it was the basis for the victim to have the sense of
injustice. Besides, absence of terms even entailed formal vain mediation.

One of the most important changes of 2014 was increase of the role of the mediator in the program.
On the basis of the change introduced to the Decree of the Minister of Justice of Georgia of 2010 N216, the
mediator enjoys the right to be engaged into the diversion and mediation process on the early stage starting
in November, 2014. According to the previous edition, the prosecutor was to receive approval or rejection
of participation of the victim in the process. The change envisages involvement of the mediator in all the
cases with participation of the victim. He/she elucidates the essence and objective of the program and then
receives informed approval or rejection of the victim on participation in mediation process. “Practice
revealed that the prosecutors often fail to provide communication with the victim on the extent necessary
due to lack of time or other grounds. They fail to elucidate the essence and the objectives of the program
for the victims, thus gaining their approval on participation in the mediation process”.”

Therefore, change undoubtedly is one of the positive steps, evidenced with the indices published by
the LEPL “Center for Crime Prevention”. According to data for 2015, application of the mediation
component is increased in the program. The index of the successfully accomplished mediation®' for 2015
constituted 51%, which is higher than the index of the preceding years almost three times. The index of
successful mediation for 2014 constituted 18% and for 2013 — 25%. Success of mediation is as well
evidenced with the number of mediation conferences: 114 mediation conferences have been held in 2015
while the number of the conferences constituted 28 for the similar period in 2014, and 34 conferences in
2013.%

3.Principles of the Program

The Decree of the Minister of Justice of Georgia of February 1, 2016 N120 on “Rules of Application
of the Juvenile Diversion/Diversion and Mediation Program and Approval of the Basic Conditions of the
Agreement to be signed between the Parties” establishes the following principles of juvenile diversion/
diversion and mediation program: maximal facilitation to application of alternative mechanisms; volun-
tarism; proportionality; confidentiality; inadmissibility of stigmatism; consideration of the best interests of
juveniles. Below, we will consider each of the principles severally.

Maximal Facilitation to Application of Alternative Mechanisms. Introduction and establishment
of the hereof principle into Georgian reality is very important and useful. M. Shalikashvili, in his work,
notes that the hereof principle is new for Georgian reality and the material®® processed thereby had no
indication thereto. It is noteworthy that unlike Georgian reality, the said principle is provided in and
established under the important international acts, such are: Convention on the Rights of the Child* and

" The Report by the LEPL Center for Crime Prevention on Juvenile Diversion and Mediation Program, 2014, 2-3,

<http://diversion.ge/res/files/52/Diversion%20Report%202014.pdf>, [30.06.2016].

Mediation process served as the topic for the conference, accomplished with conclusion of the Agreement on
Diversion and Mediation ,clarification by the author — L.J.

The Report by the LEPL Center for Crime Prevention on Diversion/Diversion and Mediation Program, 2015, 5,
<http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016].

Shalikashvili M., The Legal, Criminological and Psychological Aspects of Juvenile Diversion and Mediation Prog-
ram, Thilisi, 2013, 32-22.

Convention on the Rights of the Child , adopted on November 20, 1989, enacted on September 2, 1990.
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UN Standard Minimum Rules for Administration of Juvenile Justice (hereafter referred to as the “Beijing
Rules™).*

The sub-paragraph “b” of the paragraph 3 of the UN Convention on Rights of the Child abides the
States to undertake the remedies or the children in conflict with the law without court proceedings and with
full observance of human rights and legal guarantees. Besides, the 6™ and the 11™ norms of the “Beijing
Rules” uniquely establish preference of application of alternative remedies upon criminal proceedings. The
norms, consistent with the hereof international norms, shall be introduced into the Criminal Code of Geor-
gia, which undoubtedly can be considered as an event of utmost importance. The above-mentioned process
is even further enhanced with the Juvenile Justice Code®® which is a significant step forward for Georgian
Criminal Law and Juvenile Justice.

In line with the Decree of the Minister of Justice of Georgia N120, participation in the Diversion/
Diversion and Mediation process is a voluntary decision when the juvenile admits the crime committed.
Any kind of pressure on the parties in view of their participation in the process is inadmissible. The parties
are entitled, at any stage, to refuse participation in diversion/mediation process. The hereof principle is one
of the constituent principles of diversion and mediation program. Without voluntarism, the goals envisaged
under the program could not be achieved. It is particularly important that all the participants of the process
are empowered, at any stage — pre-conference or mediation conference, to refuse participation in the
program. The hereof principle further enhances the guarantees envisaged under the program. Otherwise,
without participation thereof in the process, juveniles would fail to acknowledge the crimes committed
thereby.

It is as well noteworthy that the juvenile subject to be diverted shall not refuse the mediation com-
ponent solely when he/she agrees on diversion. Her/his consent on diversion implies automatic consent on
participation in mediation. This is the very reason entailing increased role and involvement of the mediator
in diversion and mediation program. Currently, based on practice, we can state that the mediators spend
much time and efforts to ensure acknowledgement by the victim of his/her role and function. Involvement
of the victim is very important for a juvenile to acknowledge his/her own crime as well besides the benefit
of compensation of the moral and material damage for the victim.

According to the principle of proportionality, the obligations imposed on a juvenile shall be pro
rata to the offenses committed thereby. In line with the Decree of the Minister of Justice of Georgia N120,
it is important to take the age of juvenile, his/her personal characteristics, the nature and gravity of the cri-
me, inflicted damage and impact of the crime on the society into account upon definition of the remedies.

The said principle prevents imposition of the severer punishment on a juvenile for his/her offenses
and prevents the remedies selected therefore to be severer than the crime committed. According to the in-
formation provided by the practitioner professionals, selection of the terms for the agreement on diversion
shall be individual in any case on the basis of the individual estimation report composed by the social wor-
ker of the National Probation Agency.

Confidentiality is one of the most important principles of juvenile diversion and mediation program.
Without confidentiality, the objectives of the program could not be achieved, entailing vanity of the efforts
of the professionals. The said fact is one of the bases to prevent stigmatization of a juvenile. The principles
of privacy protection and inadmissibility of stigmatization are the most important and fundamental, pro-
tecting a juvenile and granting such an importance to the juvenile diversion and mediation program. “It is
up to the participatory state in the diversion and/or mediation process and the public institutions to prevent
stigmatization of a juvenile as guilty (labeling) entailing him/her to seek an offender in his/her personality.
Tender and individual attitude of the parties of the diversion and/or mediation process towards the juvenile

% United Nations Standard Minimum Rules for the Administration of Juvenile Justice, The Beijing Rules, adopted

on November 29, 1985.
3 Juvenile Justice Code, Article 8, Ne3708-IIR, the Legislative Herald of Georgia, 24.06. 2015.
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shall be based on privacy of personal information of the citizens and shall prevent stigmatization of an adult
as a criminal and formation of his/her criminal career”.*’

None of the international or local documents analyzed by me give an exact definition of the best in-
terests of a juvenile. Based on these documents, the best interest of a juvenile in every particular case shall
be identified in individual manner. The best interest of a child within the criminal justice sphere shall be
elucidated as his/her right to: be protected, have the sense of safety and welfare; have the rights on health,
education and development protected; and the primary starting point shall imply resocialization-reha-
bilitation of a child and his/her reintegration in society in capacity of a full-fledged citizen.”® All the hereof
aspects shall be observed on the basis of communication with the child, listening if he/she has something to
say. The hereof right is severally defined under the Article 12 of the Convention on the Right of the
Child.*® Definition of the best interest of a child is provided in the international document, such is the “Bei-
jing Rules” and the General Comment N10 of the UN Committee on the Right of the Child, stating: “In all
decisions taken within the context of the administration of juvenile justice, the best interests of the child
should be a primary consideration. Children differ from adults in their physical and psychological deve-
lopment, and their emotional and educational needs.

Such differences constitute the basis for the lesser culpability of children in conflict with the law.
These and other differences are the reasons for a separate juvenile justice system and require a different
treatment for children. The protection of the best interests of the child means, for instance, that the tra-
ditional objectives of criminal justice, such as repression/retribution, must give way to rehabilitation and
restorative justice objectives in dealing with child offenders. This can be done in concert with attention to

effective public safety”.40

4. Legal Regulation of the Program

Currently, the Juvenile Diversion and Mediation Program is regulated under the acts as follows: the
Law of Georgia on “Juvenile Justice Code”; the Decree of the Minister of Justice of Georgia of February 1,
2016 on “Ratification of the Basic Conditions of the Agreement on Juvenile Diversion/Diversion and Me-
diation Program to be signed between the Parties”; the joint Decree of the Minister of Justice, the Minister
of Internal Affairs and the Minister of Corrections of Georgia of March 15, 2016 N132/N95/N23 and the
Decree of the Director of the LEPL “Center for Crime Prevention” on “Rule of Activity of the Mediators
engaged in the Juvenile Diversion and Mediation Program and Ratification of the Draft Documents”. The
Juvenile Justice Code enacted on January 1, 2016 entailed introduction of lots of changes to the issues of
regulation of diversion/diversion and mediation program, including the most important changes envisaging
extended application of the program to the persons of the age of 18-21, granting the authority of diversion
to the Court, establishment of new remedies etc.

According to the current regulation, the authority of diversion of the person under 21 shall be granted
to the Prosecutor prior to the pre-court session under the part one of the Article 39 of the Juvenile Justice
Code of Georgia and in line with the part two of the hereof Article, the Judge as well enjoys the authority
of diversion, granted under the Juvenile Justice Code — to return the case to the Prosecutor in view of diver-
sion of a person. It entails liability of the Prosecutor to divert the person under 21. In line with the Juvenile
Justice Code, the Judge is entitled to make the decision on diversion as with own initiative so on the basis
of the substantiated mediation of the party. It is as well important that the Judges in practice make decisions
not only on the basis of the mediation of the party but require from the National Probation Agency to

7 Shalikashvili M., The Legal, Criminological and Psychological Aspects of the Juvenile Diversion and Mediation

Program, Thilisi, 2013, 41.

The Explanatory Note to the Juvenile Justice Code, 59-60, <http://www.parliament.ge/ge/law/8688/18832>,
[30.06.2016].

Convention on the Rights of the Child, adopted on November 20, 1989, enacted on September 2, 1990.

" General Comment Ne.10, Children’s Rights in Juvenile Justice, UN, 2007.
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deliver the individual estimation report of the person subject to be diverted, which plays an important role
upon decision-making on diversion.

The authority of diversion granted to the Judge can be considered as a positive action, though the
statistical data so far evidences that the index of diversion returned from the Court compared to the com-
mon index, is quite low. According to the information by the Prosecutor’s Office of Georgia, in 2015 du-
ring five months 15 cases of persons under 21 have been returned from the Court, constituting 200 persons
in total diverted. However, hereof factor serves as the filter at some extent for the Prosecutor as well to ti-
mely make correct decision on diversion.

The record provided in the part two of the Article 8 of the Juvenile Justice Code can be considered as
the most important factor as well, envisaging consideration of possibility of diversion on the juvenile cases
first of all and estimation of the degree of resocialization-rehabilitation of a juvenile and prevention of crime
against the criminal responsibility and application of penalty. All these factors set high standards both for the
Prosecutor and the Judge — in case of availability of the respective pre-conditions to argument non-application
of diversion and preference of criminal responsibility as more important in every concrete case.

Let us consider the diversion procedures on the basis of the hereof documents and practice. On the
first stage, after the Prosecutor makes the preliminary decision on diversion, he/she meets the juvenile and
his/her legal representative (in case if the juvenile uses the services of a lawyer, with the lawyer as well);
elucidates the essence of the diversion program, the model terms and provides all necessary information. In
case if the consent is granted, the Prosecutor meets the victim to provide the information about the decision
on diversion and concludes the protocol of consultation with the victim; henceforth, the Prosecutor elu-
cidates that the victim will be contacted by the mediator and provides the brief information about the
activity of the mediator. At the second stage, the Prosecutor adopts the resolution on onset of the diversion
process and submits the address within the term of three business days to the respective territorial unit of
the National Probation Agency appealing assignment of a social worker. Simultaneously, he/she submits
the address to the LEPL “Center for Crime Prevention” of the Ministry of Justice of Georgia appealing for
assignment of the mediator. The Head of the Probation Bureau and the Manager of the Diversion and
Mediation Program shall, within the term of two business days, assign the social worker and the mediator
with the case. Each of them then is entitled to start their activity.

The social worker has the term of 10 business days to estimate the juvenile and his/her social en-
viron; to estimate the biological, psychological and social factors of the juvenile subject to be diverted and
to prepare the individual estimation report providing all hereof factors and to offer the terms of reference
for diversion to the Prosecutor and in case of mediation, to the mediator. At that, he/she shall estimate the
risk of repeated crime. Simultaneously, the mediator, within the similar term of 10 business days, shall
work with the victim. Within the hereof term, he/she shall meet the victim, introduce the diversion prog-
ram, provide the information on mediation and obtain consent or refusal on involvement in the mediation.
Besides, the mediator is authorized to declare refusal on involvement of the victim in the mediation pro-
cess. The above-mentioned circumstance can be conditioned on various basis, for instance with aggressive
behavior of the victim, his/her ideology or other factors. The mediator, within the term of 10 days, in case
of the refusal of the victim or his/her (mediator) personal refusal on involvement of the victim in mediation
process, shall submit the respective protocol to the Prosecutor, the Diversion and Mediation Program
Manager and notify the social worker as well. At this very stage the decision is made either on further con-
tinuation of mediation or termination of the process.

Based on practice and according to the information of the practitioner mediators, the greatest efforts
they have to direct to convince the victim to participate in mediation. In this case, the mediators strive to
increase the motivation of the victim as mostly their motivation is quite low. Most of them fail to acknow-
ledge the positive role of mediation as for him/her so for the juvenile. Often, the citizens are not even aware
of mediation and naturally know nothing about the program. The mediators strive to elucidate the essence,
objectives and principles of the program to the victims and to increase their motivation. However, ac-
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cording to the statistic data by the LEPL “Center for Crime Prevention”, the greater part of the victims ag-
rees on mediation.*' Mostly, their refusal is conditioned with the lack of time and minimal degree of da-
mage. There are the cases in practice when the mediator himself/herself concludes the protocol of refusal
due to various reasons, for instance due to the long period after commitment of crime, psychological state
of the juvenile, or even due to refusal of the victim to meet the mediator at all.

In the event if diversion continues without mediation, within the term of 10 business days upon
receipt of the individual estimation report developed by the social worker, the Prosecutor shall provide con-
clusion of the Diversion Agreement. The hereof term covers as well five business days, given to the social
worker and the Prosecutor to communicate the Agreement terms. In case of diversion without mediation,
the agreement in practice is signed in the Prosecutor’s Office by: juvenile, his/her legal representative,
Prosecutor and the social worker. In the event if the juvenile uses the services of the lawyer, the lawyer
shall as well sign the agreement; the translator or other person may as well be attending the signing process,
certifying the agreement with their signatures.

In the event if diversion is accompanied with mediation, within the term of 10 days upon receipt of
the individual estimation report developed by the social worker, the mediator shall provide the preparatory
meetings for mediation between the parties and organize the mediation conference.

Within the term of 10 days, the mediator shall communicate the agreement terms with the Prosecutor
and the social worker and then at least once meet the juvenile and the victim to prepare them for the me-
diation conference subject to be held by the mediator. The hereof meeting shall necessarily be held on the
neutral territory. In compliance with the Ordinance of the Director of the Center for Crime Prevention, the
preparatory and general meetings in Tbilisi shall be held in “Mediation House” established in 2014 pur-
posed to serve the special venue for mediation; the “Mediation House” provides the comfortable rooms for
the preparatory meetings and mediation conference. As to the process of the conference, it is held by the
mediator. The meeting is attended by the juvenile, his/her legal representative, lawyer (if such) and the
victim. In case of will, the mediation conference can as well be attended by the Prosecutor and the social
worker. It can be considered as another important change after enactment of the Juvenile Justice Code.
According to the practitioner mediators, the mediation process was at significant extent complicated with
presence of the Prosecutor and the social worker, which mostly was expressed in lack of time or busy sche-
dule, entailing difficulty of establishment of the conference time to be acceptable for all the parties. It was
causing difficulties in practice. It is as well noteworthy that on the basis of the Ordinance of the Director of
the Center for Crime Prevention, the meeting can as well be attended by the supporters of the parties. The
supporter can be any person attending the meeting with the will of the party. The mediator, in this event,
shall preliminarily communicate the hereof fact with another party and only upon consent of another party,
shall allow involvement of the supporter in mediation process.

During the mediation conference, all the parties are given the floor. The sequence of the speeches
shall be defined by the mediator. According to the practitioner mediator, it is as well important to ensure
layout of the participants upon the conference. The juvenile and the victim shall be seated face to face on
the right and the left side of the mediator. The legal representative of the juvenile and the social worker
shall seat next to him/her and the Prosecutor shall seat next to the victim. During the conference, the par-
ticipants frankly speak about the occurred fact, express their emotions and opinions. At the general meeting
of mediation, the juvenile shall not be rebuked. The parties shall speak about the action committed instead
of personality of the juvenile. Aggressive and directive speeches are as well inadmissible. In case of the
tension, the mediator is entitled to declare the break and lead the parties to the separate rooms to later
gather them at the mediation conference again. The general meeting shall be accomplished with signing of
the agreement by all the attendees.

*''" The Report by the LEPL Center for Crime Prevention on Diversion/Diversion and Mediation Program, 2015, 5,

<http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016].
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In restorative justice, especially in the victim offender mediation, so-called “reintegration shame”
theory is considered as a disputable but important theory, described in the work by John Braithwaite*? “Cri-
me, Shame and Reintegration”. The author discusses that shame, especially as one of the methods of
prevention of repeated crime, shall be dissociated as the shame, humiliating a person, insulting him/her and
entailing stigmatization, from the reintegration shame, when important people do correctly condemn the
crime but not the personality of the offender, which allows the offender to be released from shame and
prevents repeated crime. According to the reintegration shame theory, consideration of the crime conse-
quences in presence of the victim (family members of the offender) creates the sense of shame at the con-
ference; in this process, support of the people beloved and respected by the offender, facilitates to achi-
evement of reintegration goals, converting the process into the ritual. It is not the shame felt by means of
police, Judge or an article in the newspaper, to which the offender most likely would not pay attention; it is
the feeling of shame from the point of view of the people he/she loves and respects.*

As to the Agreement on Diversion and Mediation, it is the agreement of a civil type with the possible
validity period of 12 months. It reflects the obligations of the parties. We shall attach particular attention to
the part of the agreement concerning the juvenile and it can be conditionally divided into two parts —
services and obligations. The first part covers various services for rehabilitation and resocialization of the
juvenile; as to the obligation part, it can as well be sub-divided into two parts — obligations towards the
victim and obligations towards the society. Based on the information by the practitioner professionals, we
can state that the mediators and other professionals mostly try to ensure compensation of the damage by the
offender not with his/her actions but by monetary means. It means imposition of obligations towards the
victim. As the mediators state, development of such conditions is relatively simple when we deal with the
legal entity. Based on practice analysis we can state that there are frequent cases of employment of ju-
veniles in the supermarkets, stores and other facilities without been paid which serves for compensation of
the damage inflicted by the juvenile. As to the part of the obligations towards the society, it is purposed for
the juvenile to acknowledge the crime committed by him/her, elucidation of the damage inflicted to the
society etc. In such cases, deriving from the practice, conditions such are assistance rendered to the per-
sonnel in the nursing homes and canteens, participation in greening and cleaning actions etc. are frequently
applied.*To illustrate the above-said, below we provide the examples of sundry conditions envisaged under
the agreement, selected in the mediation process:

— help to the victim in agricultural activity;

— help to the victim in stock-taking and cleaning of the store owned by the victim;

— compensation of the damage inflicted to the store owned by the victim;

— help to the water supply service employees in mending and monitoring the pipes;

— help to the top management of the pool in cleaning the yard.*’

On the basis of the hereof and other conditions we can state that involvement of the victim in
mediation process especially upon selection of the conditions is of utmost importance. The primary purpose
of such conditions is analysis of the action committed and damage inflicted by the juvenile. That is why
involvement of the victim putting forward his/her conditions is so important. Besides, it may serve as a
trigger for the juvenile to realize his/her culpable action and consequences thereof. Thus, we strive to
provide compensation of the material damage and reduction of the moral damage inflicted to the victim.

After signing the Diversion/Diversion and Mediation Agreement, implementation by the juvenile of
the terms envisaged under the Agreement shall be monitored by the social worker, organizing intermittent
meetings with him/her to speak about the occurred fact and to let him/her realize the crime committed. The

2 Braithwaite J., Crime, Shame and Reintegration, Cambridge, UK, 1989.

# Annual Report for 2003 and Resource Material Series Ne 63. UNAFEIFuchu, Tokyo, 2004.

* The Report by the LEPL Center for Crime Prevention on Diversion/Diversion and Mediation Program, 2015, 5,
<http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016].
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social worker also inspects the course of implementation of the agreement terms and develops the monthly
report to be submitted to the Prosecutor. The Prosecutor, in his/her turn, shall at least once per three months
meet the juvenile. There exists probability that the juvenile will not use the chance and will breach the
agreement term. In this case, if the breach is gross, the Prosecutor, after interviewing the juvenile and his/
her legal representative and taking all the circumstances into account, is entitled to terminate the Diver-
sion/Diversion and Mediation Agreement and process the case to the Court by means of traditional juris-
diction. The number of similar cases is few — in 2015 the index constituted only 2%.

5, Statistics*’

The period of 2010-2014 is sufficient to detect the shortcomings and analyze the statistics. It serves
as basis for the changes introduced in the end of 2014. It is crucial that the index of diversion has remained
unchanged in 2015. Particular attention shall be attached to the index of successful mediation®, increased
three times compared to 2015. It also is a result of the changes introduced in the end of 2014.

All in all, 296 juveniles in total were diverted in 2015. 143 juveniles out of 296 were subordinated to
mediation and 114 mediation general meetings were held.

Starting from 2010 till December 31, 2015 inclusive, 1038 juveniles in total were diverted.

1. The index of successful mediation according to the number of juveniles (in re cases with the
concrete victim):

2013 | 2014 | 2015
Successfully 25% 18% | 51%
accomplished

2. The index of Successful Mediation Conferences:

2013 2014 2015
Successfully 34 mediation | 28 mediation | 114 mediation
accomplished conferences | conferences conferences
3. Reasons of Failed Mediations in 2015:
Reason Quantity | Percentage
Refusal of the victim 7 2%
The mediator refusing mediation 71 24%
The victim refusing mediation 67 23%
Other 8 3%
Successful mediation 143 48%
Total 296
4. Data for 2013-2015:
2013 2014 2015

Juveniles involved in 332 cases | 204 cases | 296 cases
diversion and mediation

program
Concrete victims in cases | 203 cases | 197 cases | 282 cases
Other 7 cases
Mediation held 51 cases 36 cases 143 cases
Percentage 25% 18% 51%

46
47

The Report of the Prosecutor General of Georgia on Juvenile Diversion, 2015, 19.

The Report by the LEPL Center for Crime Prevention on Diversion/Diversion and Mediation Program, 2015, 5,
<http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf>, [30.06.2016].

The Process of Mediation, Serving as the Topic for the Mediation Conference, Ending with Conclusion of the
Diversion and Mediation Agreement (clarification by the author — L.J.).
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5. The Statistic Data of 2015 According to the Regions:

6. The Statistic Data for 2015 According to Months:

7. The Statistic Data According to Gender:

Region Quantity | Percentage
Imereti 16 5%
Racha 0 0%
Kakheti 28 9%
Samtskhe-Javakheti 15 5%
Samegrelo-Zemo 27 9%
Svaneti
Shida Kartli 19 6%
Mitsketa-Mtianeti 8 3%
Kvemo Kartli 22 7%
Adjara 29 10%
Guria 17 6%
Prosecutor’s 104 35%
Offices in Tbilisi
The Prosecutor’s 11 35%
Office/District
Prosecutor’s
Offices
Total 296
Month Quantity Percentage
January 14 5%
February 16 5%
March 29 10%
April 27 9%
May 28 9%
June 32 11%
July 27 9%
August 25 8%
September 14 5%
October 21 7%
November 15 5%
December 48 16%
Total 296
Gender Quantity of cases Percentage
Female 26 9%
Male 270 91%
Total 296

8. Diversion data According to the Age upon Committing a Crime:
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Age Quantity of cases | Percentage
14 years old 52 18%
15 years old 61 21%
16 years old 75 25%
17 years old 108 36%
Total 296




9. The Statistic Data for 2015 According to the Categories of Crimes:

Validity term Quantity of cases | Percentage
1 month 19 6%
1,5 months 1 0%
2 months 129 44%
2,5 months 4 1%
3 months 93 31%
4 months 35 12%
5 months 6 2%
6 months 9 3%
7 months - 0%
8 months - 0%
9 months - 0%
10 months - 0%
11 months - 0%
12 months - 0%
Total 296

10. The Statistic Data for 2015 According to Validity Term of the Agreement:

Category Quantity of cases | Percentage
Grave 95 32%
Less grave 201 68%
Total 296
11. The Statistic Data for 2010-2015 According to the Regions:
Region Quantity Percentage
Imereti 104 10%
Racha 1 0%
Kakheti 67 6%
Samtskhe-Javakheti 49 5%
Samegrelo-ZemoSvaneti 64 6%
ShidaKartli 68 7%
Mtskheta-Mtianeti 33 3%
Kvemo Kartli 102 10%
Adjara 88 8%
Guria 35 3%
Prosecutor’s Offices in Thilisi 412 40%
Prosecutor’s Office/District Prosecutor’s Offices 15 1%
Total 1038
12. The Statistic Data for 2010-2015 According to Gender:

Gender Quantity of cases | Percentage

Female 96 9%

Male 942 91%

Total 1038
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6. Conclusion

Hence, we may conclude that starting since 2010 up-today, the Juvenile Diversion and Mediation
Program has constantly been updated: year after year the program coverage has been extending to include
more cities and enlarge application area; in 2014 the category of crimes has been enlarged to which diversion
applies and the program coverage extended to the crimes of grave category; the procedures have changed; the
action terms for the professionals have been established; upon the hereby wave of the reform, the role of the
mediator has been enhanced; the problems revealed as a result of analysis of the past period of the program
have been eliminated; in line with the Juvenile Justice Code, the Juvenile Diversion Program shall as well
apply to the adults of 18-21 years old since 2016; the Judge has been granted the authority to return the case to
the Prosecutor in view of diversion, which will be mandatory for the Prosecutor; new diversion remedies have
been established; the Diversion and Mediation Program became the primary considerable remedy for the

professionals in the justice system and other significant changes have been implemented.
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Catherine Green Burnett”
Tasha Willis™*

Mediation

Hok

(Training Manual™)

Introduction

This Manual™"" represents a compilation of material used in decades of mediation training.1 It draws

from a variety of academic disciplines, including:

e Law

e Psychology

e Communication Theory
o Game Theory

o Conflict Theory

e Sociology

o Cultural Anthropology

The principles upon which it is based transcend state and national boundaries. This is not a text about

mediation theory. Rather, it is a platform for mediation skills development. It is intended to provide the
background and context necessary for a rigorous experiential learning model. It is written in a simple,

straight forward style that seeks to avoid excessive footnotes and jargon.

This Manual takes an interest-based, problem-solving approach to conflict resolution. It is neither

wholly “facilitative” nor “evaluative” in orientation. While these training materials are relevant to media-
tion in any context, they often focuses on a “compulsory” mediation paradigm — whether the result of con-

tractual agreement or litigation-based court referrals.

The heart of mediation skills training remains learning by doing. A Manual can never replace the

learning cycle of seeing-doing-critiquing-re-doing, and this Manual is no exception. What a Manual can do
is help inform that cycle.

EEEY

skt

1

Vice President and Associate Dean, Professor at South Texas College of Law, Mediation Expert,
Frank Evans Center for Conflict Resolution.

University of Houston Law Center Faculty, ADR Director, ProfesOsor.

Creation of the manual is enabled by the generous support of the American people through the United States
Agency for International Development (USAID). The contents are the responsibility of the authors and do not
necessarily reflect the views of USAID or the United States Government.

* Creation of this manual is enabled through USAID Sponsored Joint Project of East West Management Institute

Judicial Independence Legal Empowerment Project (EWMI JILEP), Ivane Javakhishvili Tbilisi State University
National Center for Alternative Dispute Resolution (TSU NCADR) and South Texas College of Law (STCL).

We wish to thank our training colleagues for their many contributions through the years to the Frank Evans Center
for Conflict Resolution at South Texas College of Law that lead to the creation of the various Training Manuals
and materials on which this project is based. We are particularly grateful to the late Professor Hans Lawton, Judges
Bruce Wettman and John Coselli, and the host of volunteer facilitators. We dedicate this Manual to the People of
Georgia, with gratitude for the honor of sharing their efforts to incorporate mediation as one method of civil
society dispute resolution.
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Mediation training has become a core competency for many advocates and practitioners, even those
who never intend to serve as mediators. A thorough, working knowledge of the process allows counsel to
better serve their clients — whether crafting transactional documents that must consider the possibility and
consequences of non-compliance, advising clients of potential recourses available in a pre-litigation envi-
ronment, or participating in court-referred mediation as their client’s representative.

Training faculty may supplement this Manual with exercises, role plays, work sheets, and samples.
For those wishing to study further, or to research underlying theories and assumptions, the faculty can point
to a wealth of resources, both print and e-based.

I. Mediation Basics
1. The Nature of Mediation
1.1. Overview

Mediation® gives parties a relatively inexpensive way to resolve their conflicts at an early stage. It
offers them an opportunity to avoid some of the time, expense and stress involved in litigation or other
formal grievance procedures. In some cases it may help the parties maintain valuable business and personal
relationships. The hallmark of mediation is that it allows people to retain decision-making power and to
craft solutions limited only by their own imagination.

Conlflict is an inevitable part of life. It appears in many forms: within a person, between people, bet-
ween a person and an institution, between a person and government, between institutions, between soci-
eties, between cultures, between nations.

Conflicts have many root causes. Mediation is not intended to “solve” the complex psychology, cul-
tural, and social underpinnings of conflict. Similarly, it is not designed to determine the existence of his-
toric facts that may have led to the conflict or proclaim the “truth” of the conflict narrative.

In some instances conflict proves to be a positive impetus for growth or change. It other instances, it
mires the participants, sometimes impacting areas of life beyond the immediate scope of the conflict. In the
vast majority of life’s conflicts, the people involved are able to navigate their own end to the conflict. But
that is not true in every instance. Mediation is intended to assist those experiencing conflict to reach a reso-
lution that they craft and that allows them to move beyond the conflict.

In this training, the goal is not to eradicate conflict. It is to develop tools that allow parties in conflict
to each “win” or, at a minimum, to be able to walk away from the conflict with a mutually acceptable so-
lution which they can each live.

Mediation is essentially a form of assisted negotiation. In mediation, a neutral third person helps the
parties to:

o identify issues and interests,

e vent anger and frustration,

¢ negotiate effectively, and

o find creative solutions to their problems.

In some systems, “mediation” may be known as “conciliation” although the term “conciliation” has other meanings as
well. An example of mediation/conciliation in commercial disputes is found in UNCITRAL’s 1980 Conciliation Rules.
The conciliator’s role is identical to that of the mediator, he “assists the parties in an independent and impartial manner in
their attempt to reach an amicable settlement of their dispute.” The UNICTRAL Rules “cover all aspects of the con-
ciliation process, providing a model conciliation clause, defining when conciliation is deemed to have commenced and
terminated and addressing procedural aspects relating to the appointment and role of conciliators and the general conduct
of proceedings. The Rules also address issues such as confidentiality, admissibility of evidence in other proceedings and
limits to the right of parties to undertake judicial or arbitral proceedings whilst the conciliation is in progress”,
<http://www.uncitral.org/uncitral/en/uncitral texts/arbitration/1980Conciliation_rules.html>.
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Mediation differs from litigation or arbitration in that the parties themselves “own the results”. That
means it is the parties who have the power to decide whether and when to compromise, and under what
terms. While the mediator’s role is to direct the course of the process, the parties themselves maintain

control over the content and any settlement.
Mediator Party
Controls Decides

Process Whether
to settle

Terms of
settlement

There are many different definitions of mediation, but generally, they involve an explanation of the
mediator’s role as a facilitator who assists people in conflict to arrive at a mutually agreeable solution. The
mediator’s role is not one of decision maker; instead, the mediator works with the parties to promote
reconciliation, settlement, or understanding.

Generally speaking, mediation offers a private, confidential process in which an impartial third party
encourages and helps disputing parties to communicate effectively with one another. It provides a
somewhat structured, but still flexible, negotiation environment in which the parties may talk confidentially
with one another.

Parties may come to mediation via different routes:

e pre-dispute agreement to submit to ADR process (frequently contractual)3

¢ post-dispute, ad hoc agreement to submit to ADR process

¢ mandatory referral (often court or agency-based).

A. Mediation’s Role in the Continuum of Dispute Resolution Processes

Parties Alone —y Assistance of Third Party Neutral —y Decision by Third Party
Decision by Parties

Negotiation — Mediation ——— Binding Arbitration

Non-binding Arbitration > Adjudication / Trial

For example, the International Centre for Dispute Resolution (ICDR) [the international division of the American
Arbitration Association (AAA)] provides the following mediation clause examples: If the parties want to adopt
mediation as a part of their contractual dispute settlement procedure, they can insert the following mediation clause
into their contract in conjunction with a standard arbitration provision: If a dispute arises out of or relates to this
contract, or the breach thereof, and if the dispute cannot be settled through negotiation, the parties agree first to try
in good faith to settle the dispute by mediation in accordance with the International Mediation Rules of the
International Centre for Dispute Resolution before resorting to arbitration, litigation or some other dispute reso-
lution procedure. If the parties want to use a mediator to resolve an existing dispute, they can enter into the following
submission: The parties hereby submit the following dispute to mediation administered by the International Centre
for Dispute Resolution in accordance with its International Mediation Rules. (The clause may also provide for the
qualifications of the mediator(s), method of payment, locale of meetings and any other item of concern to the parties.)
See <https://www.adr.org/aaa/faces/rules>.
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The far left of this flow chart represents how a majority of “disputes” are resolved in daily life — the
parties to the dispute reach a solution on their own, without the intervention of third parties.

The far right represents the opposite extreme, in which the dispute is decided by someone other than
the parties to it. The middle block, where mediation is found, represents the insertion of a third party not
connected to the dispute to help, while still leaving the ultimate decisions about whether and how a dispute
is resolved to the parties themselves.

1.3. The Mediation Format

Mediation is normally conducted in a more relaxed and informal manner than formal court proce-
edings. Because the process involves individuals, it can be adapted to meet their particular needs. The de-
tails concerning how a particular mediation is conducted may vary according to an individual mediator’s
preferences and style, the relationship between the parties, and information and needs that become known
during the course of the mediation. Nevertheless, there is a general template, or process, that is often
followed.

Overview

The mediation session often begins with party presentations, where the participants are encouraged
to give their respective versions of the dispute. This may include the parties venting their anger and frus-
tration. During these discussions, the mediator seeks to identify the parties’ underlying interests and to de-
termine the “why” behind the stated position. Next, the mediator assists the parties in settlement discu-
ssions by setting a discussion agenda, reframing their communications in neutral language and focusing
their attention on possible solutions. The mediator will often help the parties “reality test” their proposed
solutions. If the parties reach an accord, they usually execute a written agreement that may be enforced as
any other contract.

Stages
The mediation process has five basic stages™:

Mediator Introduction and Party Presentations

v
Gathering Information & Identifying Issues

A
Setting Agenda

v
Resolving Issues

[Generating Options, Reality Testing, Bargaining and Negotiating]

v
Reaching Agreement

[Or Impasse]

*  Some trainers separate the process into nine distinct stages, with four additional optional components.
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Within this structure, the participants may repeat individual stages as often as necessary. The process
is not a linear one.

2. The Mediator’s Role

The mediator’s primary function is to assist the parties in their communication with one another. The
mediator conducts the process, controls the flow of information, helps clarify issues, and brokers the par-
ties’ negotiations.

What the mediator does NOT do:

o Adjudicate

o Make evidentiary rulings

o Advocate for a particular outcome

o State opinions

o Serve as judge or jury

e Render a verdict or binding resolution

o Coerce the parties into settlement

During the course of the mediation, the mediator will try to focus the parties’ attention on the real
issues in dispute and help them generate problem-solving options. Sometimes the mediator serves as a
facilitator of communications by actively supervising the parties’ negotiations; at other times, the mediator
functions as a teacher, helping the parties understand the dynamics of their conflict and how to make ef-
fective use of the mediation process.

Often, the mediator performs the role of a devil’s advocate, encouraging each party to look at the
dispute from the other party’s point of view and to make a realistic evaluation of the other side’s position.
The mediator, however, NEVER performs the function of a judge or jury. This means the mediator should
refrain from making decisions or advocating a particular outcome of the case. The mediator’s sole obliga-
tion is to assist the parties in reaching a voluntary settlement. The mediator should never coerce the parties
to enter into an agreement against their wishes. Although the mediator ethically may make suggestions re-
garding settlement options, all settlement decisions must be left to the parties.

Good, effective mediators share critical characteristics including:

o Neutrality [relationship of mediator to parties — not aligned with either side]

o Impartiality [committed to aid all parties; unbiased]

o Flexibility [able to respond in real time to the dynamics present in the mediation]

o Good listening and communication skills [comfortable using a range of questioning and reframing
styles]

o Creativity [able to generate options when needed or help parties do so]

3. The Mediation Environment

Parties to a dispute often come to mediation with preconceived notions about the merits of the con-
troversy and with definite ideas about how it should be resolved. It is not unusual for the parties to feel
anger toward the opposite side and they may also be apprehensive about the mediation process. Addi-
tionally, this may be the first time the parties have encountered one another since the conflict began. Be-
cause of this tension, the mediator must conduct the process in an environment that is neutral, comfortable,
and calming.

In setting the stage for mediation, the mediator should consider the following items:

o A Neutral Site

If possible, the mediation should be conducted at a neutral site. This might be the mediator’s office, a
hotel conference room, commercial mediation conference space for rent, or unused space at the courthouse.
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ONLY when no other location is available, should the mediation be conducted in the offices of one of the
parties or their counsel.

o Space and Seating

Parties often come to mediation with a high degree of emotion, anxiety, and even hostility. The me-
diator should try to create an environment that encourages cooperative interaction. The mediator must be
aware that even the seating arrangement and the distance between the parties may be important consi-
derations.

Different cultures have established norms regarding the acceptable distance between people in
various situations.” People become uncomfortable when the space between them does not fit their cultural
expectations.

The mediation rooms need ample space for the participants to move freely. Room temperatures
should be maintained at a comfortable level. The rooms should be soundproof so as to preserve confi-
dentiality. Some studies have shown that parties reach agreement more easily in rooms that have windows.

Ideally the facility should have enough space for a joint meeting room, with smaller conference
rooms [“caucus rooms”] available for the participants if it becomes necessary to move from a joint session
into private meetings. When possible, a “caucus room” should also be provided for each party to the media-
tion. This is space separate and apart from the central conference room, so that each side may meet priva-
tely with the mediator. However, a mediator may find themselves conducting a mediation where space is li-
mited. In these instances, the mediator may have to ask one party to step out of the room so they may cau-
cus with the other party and vice versa.

e Food and Other Considerations

Typically, the mediator will supply beverages and food for the disputants. If the mediation lasts a full
day, the mediator should make suitable arrangements for lunch. These meals should be scheduled so that
they enhance, rather than disrupt, the natural rhythm of the parties’ negotiations.

If possible, each caucus room should be equipped with a telephone, drawing board, and writing pads
and utensils. In some instances a DVD player, computer or touch pad, and monitor will assist the process.

o Party Advisors

Sometimes a party will arrive at the mediation session accompanied by an accountant, financial
planner, or friend who has no individual or professional interest in the dispute. The mediator should try to
ascertain, before the mediation begins, if possible, the exact role such non-party intends to play in the pro-
cess and whether the opposing party objects to his or her attendance. The mediator must then decide
whether the third party will be permitted to attend the mediation process. Generally, it is advisable to try to
keep the number of participants roughly the same on both sides.

4. The Mediation Atmosphere / Attitude
4.1. The Mediator’s Responsibility

An important part of the mediation environment is its “atmosphere.” The goal is to create an envi-
ronment conducive to reaching a mutually satisfactory resolution and to avoid elements and attitudes that
place the parties in opposition to one another or that heighten an adversarial posture.

The mediator directs, or choreographs, the process. To create a positive mediation atmosphere, the
mediator must remain sensitive to the needs of the parties and demonstrate continuing concern about their

Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict at 149-150 (1989).

For example, in the United States people comfortably engage in personal relationship communication on a 1 to 2
foot range. In contrast, working relationships and formal social interactions in the United States are normally
conducted within a four to seven feet range.
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comfort and well-being. This covers more than their physical comforts. Although the mediator always
maintains neutrality and impartiality, the mediator is also serving as the primary proponent of successful re-
solution. Much of the mediator’s activities will center on moving the process forward in a positive manner
and recognizing when advances to settlement have been made. Even while asking the parties difficult
questions and reality testing proposals, the mediator is an advocate for resolution.

4.2. Mediator Styles

Mediators may have very different mediation styles. This may be a function of personal preference or
their initial mediation training. Generally, mediators tend toward either an evaluative or facilitative approach.

One way to categorize a mediator’s style is to ask:

1. How narrowly or broadly does the mediator tend to define the problem/ issue?

2. Does the mediator view her responsibility to include making assessments, offering prediction, or
generating options and proposals?

At the risk of gross generalization, a mediator with an evaluative style can be thought of as one who
tends to be more comfortable assessing parties’ claims and options and more appear slightly more aggre-
ssive in her interactions. In contrast, the mediator with a facilitative style is one who tends to take a more
passive problem-solving approach. Most mediators have a preference for one style over the other, but
should be able to move smoothly between evaluative and facilitative techniques as the need arises. Many
mediators have developed a style somewhere between those two extremes.

Facilitative Evaluative

Primary role: evaluate and essess {hediatarwill

Dm"h’mmm"“ Dluv-nbpummwmmha!nnfdmj

D mﬁmﬁw““hmm D Enpestd lu s By reel lares on g ivales servkrrs
Emphasis: Halp parthes understand Issues and Emphasis: Push parthes 10 accapt seTtlameant, only
Inbenests, expand e ple™ disouss main lssue of disputed frequently money]

Some markets place a premium on mediators who are much more evaluative than facilitative. Me-
diators practicing in these environments have responded to market demands by developing the technique of
“living in the question”. The phrase describes a process used by evaluative mediators that has the parties
constantly evaluating their case in an effort to reach settlement. Instead of the mediator stating what might
be a fair and reasonable settlement, the mediator engages in sets of logical questions designed to bring the
parties around to the same line of thinking. When used in caucus sessions, the questions have the party exa-
mine the strengths and weaknesses of both positions to analyze what a court might do.

Some mediators may begin a particular mediation with a more facilitative approach but in later sta-
ges move to a more evaluative stance. These shifts in approach should always be the result of a strategic
choice by the mediator based on how the session is proceeding.

4.3. The Parties’ Responsibility

A successful resolution often requires more than just a good mediator. The parties themselves will
play the most important role in determining whether there is resolution.

The parties must be educated about why settling the dispute in mediation is in their best interest
regardless of how they came to be at the mediation table. Concomitantly, both sides to the dispute must ha-
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ve the necessary information, capability, and motivation in order to arrive at a realistic appraisal of their po-
sition. A party’s settlement efforts may be futile if it does not have a realistic view of the dispute.

In addition, the true decision-makers must either be present at the mediation or give their repre-
sentative full authority to negotiate and agree to a settlement on their behalf. When a party’s representative
lacks adequate settlement authority, attempts at settlement can be severely hampered. However, if the per-
son with true settlement authority can be reached during the mediation (taking advantage of the many tech-
nology resources of the 21* Century), then their actual physical presence may not be necessary. Some me-
diators and mediation centers may insist on the presence of settlement authority as a precondition for
beginning mediation.

The mediator, if possible, will have had some communication with the parties before the session for-
mally begins. Through these communications, the mediator begins to build trust and confidence and may
help alleviate some anxieties and concerns. The mediator may also start the task of gathering information
about the parties and their dispute. Often this is accomplished when counsel submits a one or two page
submission statement.’

If parties are mentally prepared for and committed to the mediation process before coming to the
mediation session, they will more likely be willing to engage in good faith settlement negotiation.

5. Benefits of Mediation

How valuable mediation may in any given dispute will be a function of the nature of the dispute, the
stage in the dispute at which mediation occurs, the personalities of the disputants and possibly their rep-
resentatives, and the underlying interests at issue.

Generally, mediation is thought be provide the following positives:

e Saves time

e Saves money

e Is confidential

o Fosters party self-determination

o Allows for creative settlement options and tailored solutions

o Reaches agreements that are more likely to be upheld.

Although mediation provides many positive benefits, there may be situations in which this confiden-
tial process is not as appropriate as other methods of resolving disputes. Consider:

e Cases affecting important constitutional or human rights,

o Cases presenting issues that need public airing and resolution for societal reasons,

e Cases involving high animosities and power imbalances between the parties, such as domestic
violence.

In some instances, a party’s advocate may have little choice concerning mediation or another ADR
process. There may be contractual provisions requiring ADR as a predicate to litigation, or even in lieu of
court-based proceedings. In other instances, although litigation has begun, mediation may be court-ordered
or court-referred.

Assuming, however, that the parties will have a choice, factors that an advocate may consider, and
which echo factors that a mediator may later find relevant, include:

o What type of solution does the party need:

o Quick fix

o Temporary or permanent

o Precedent, public or confidential

% The mediator is not reviewing pleadings, discovery transcripts, or court documents. Nor is the mediator con-

ducting independent legal research into the strength of a party’s position or the merits of their claim.
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o Modifiable

e How do the parties interact:

o Long term relationship

= Interested in maintaining

= Want to terminate

o One-time event

o What are the client’s emotional or psychological interests:
o Vindicating position

o Avoiding stress of unresolved issue

o Avoiding stress of litigation or similar proceeding
o Maintaining relationship

e What are the client’s financial interests:

o Securing speedy recovery

o Containing or limiting risk

o Containing or limiting costs

I1. Conducting the Mediation
Overview

Mediation, as with all dispute resolution processes, consists of a series of stages. Although these sta-
ges may overlap, they usually will include five identifiable steps. Each step has its own activities, and each
step presents goals and objectives from the mediator’s perspective:

Mediator’s Introduction

Activity: Mediator makes a presentation to disputants
Objectives:

o Establish rapport with disputants

e Explain process, roles, and format

e Develop guidelines for the process

e Obtain commitments from parties

Party Presentations

Activity: Parties relate their view of events, desired outcomes

Objectives:

o Preliminarily identify issues underlying the dispute

o Preliminarily identify parties’ positions on the issues

e Recognize problems that might occur during this mediation, including: roadblocks to communi-
cation, potential power imbalances, likelihood that parties might work together to craft creative solutions

Information Gathering/Issue Identification

Activity: Mediator follows up with questions [sometimes, also, parties respond to what they heard
from one another]

Objectives:

o Clarify

« Develop list of parties issues

« Frame issues in neutral language

« Set agenda

213



Settlement Options/Negotiation

Activity: Can occur in joint session or private meetings (caucus)
Objectives:

e Brainstorm

o Help generate new proposals

o Explore ways for parties to share information with one another
o Reality test

Closing

Activity: Obtain written agreement (whether complete or partial)
Alternative Activity: Set date for further communications
Objective:

o Memorialize parties commitments to one another

e Provide framework for later settlement document

Mediator’s Introduction

The mediator’s introduction is one of the most important stages of the mediation session because it
sets the tone for the parties’ negotiations. Before beginning the mediation/negotiation, the mediator should
make appropriate disclosures to the participants, explain the format, and confirm that the parties are willing
to go forward.

Basic Mediator Introductory Checklist

Introduce mediator, parties, and representatives

Explain mediator’s credentials; make disclosures; confirm neutrality and confidentiality
Obtain parties’ commitments [Might include signed agreement to mediate]

Explain mediation process and mediator’s role

E. Explain mediation format:

Parties’ presentations

Joint or separate meetings

Discuss questions or concerns regarding any aspects of the process, neutrality or confidentiality
Express confidence and encouragement

Disclosures and Explanations

The mediator should fully disclose any known relationships with the parties or their counsel that
might affect or give the appearance of affecting the mediator’s neutrality. It is appropriate for a mediator to
withdraw if either party expresses dissatisfaction with the mediator’s neutrality or impartiality.

The mediator should fully inform the parties about: (1) his or her experience and qualifications; (2)
any existing or prior relationships that might raise question about the mediator’s neutrality and impartiality;
and (3) the mediator’s fees and other costs charged to the mediation.”

Commitments About Time and Settlement Authority
Before convening the mediation, the mediator should ascertain that all parties (or their designated

representatives) have adequate authority to negotiate a settlement and have set aside sufficient time for the
mediation.

Normally issues of fees and costs will have been decided well in advance of the Mediation.
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Issues Impacting the Pro Se Party

The mediator should refuse to proceed with the mediation if, in his opinion, a pro se party does not
fully understand that the mediator will not provide legal advice. The mediator should also explain to a pro
se party there might be risks in proceeding without independent counsel or professional advisors.

Commitment to Negotiate in Good Faith

Next, the mediator should obtain the parties’ commitments they will abide by the rules and proce-
dures established by the mediator and will engage in good-faith negotiations to try to reach a compromise
of their dispute. At the end of the mediator’s introductory statement, the parties should fully understand the
mediation process and be mentally committed to try to settle the dispute. The mediator should then give the
parties another opportunity to ask questions and make comments.

Mediator Opening: Sample One

Good Morning!

I appreciate your coming here today. I hope you are comfortable and relaxed. We have water, coffee,
and cookies on the table; if you need anything else, please let me (us) know. The restrooms are right down
the hall.

We have some important tasks to accomplish today, but I think you will find this to be a rewarding
process. If we all work together, I am confident we can reach a good result and that you will appreciate
having taken part in this cooperative effort.

First, I would like for each of us to introduce ourselves, and I will begin. My name, again, is
, and my role is to assist you and your counsel in resolving this dispute. (Continue
around the table with introductions).

Now, before we hear the parties’ presentations, let me take a minute to further explain my back-

ground and experience and to be sure you are satisfied with my qualifications and neutrality as the me-
diator. (Mediator offers further explanation about credentials, if necessary; makes any required disclosures;
and confirms the parties’ desire that he/she continue to serve as the mediator). It is very important that you
are comfortable with my serving as your mediator today. If anything occurs during the mediation that
seems unusual or inappropriate to you, please do not hesitate to bring it to my attention so we can discuss
it. Unless you have confidence in my ability, in my neutrality and in the mediation process, we will not be
able to make the most effective use of the mediation process and everyone’s time today. However, if you
have confidence in me and the mediation process, and if we work together as we have committed to do, I
think we have an excellent chance of resolving this matter today. Now, here is the mediation agreement that
represents what we have agreed. I have previously sent a copy of it to your counsel, but I would like you to
briefly review it and let me know if you do not understand something in it. If it is agreeable to you, please
sign in the appropriate place and return it to me. Everyone will receive a signed copy.

All right, now let’s review the mediation process and decide what our roles are here today. First, as I
am sure you understand, this is not a court function (even though the court may have referred this dispute to
mediation), so there are no court rules to be concerned with. I will not function as a judge or jury. I will not
enter a judgment, make a ruling, or render a verdict. My sole function is to serve you, as a neutral person,
and to assist you in your settlement negotiations. So, please keep in mind that no one is going to try to
make you settle your case, and it will be entirely up to you and your counsel whether or not you decide to
settle. If you do decide to settle your case today, you will likely save yourselves considerable time, cost and
stress, and you certainly will be able to get on with your lives without worrying about this case. I will
discuss these and other considerations with you in greater detail.

Next, I would like to briefly cover what we will be doing today and see if the format is agreeable to
you. I have had some discussions with your counsel (if represented by counsel), so I think I have their
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general guidance on the format of today’s session. First, we will hear brief presentations from each side
(what will constitute “brief” will depend upon the facts of each case). This means that each party’s counsel
(or the party if not represented by counsel) will address some brief remarks to the opposite party, giving
their client's understanding of the dispute and stating what they would like to see happen as a result of
today’s efforts. I have an understanding with counsel that: (1) their remarks will be as brief as possible; (2)
they will explain their client’s claims in a non-accusatory manner; and (3) that we will not interrupt one
another and will address each other civilly and with respect. At the conclusion of each counsel’s opening
remarks, [ will invite each party and their representatives to add their statements to those given by your
counsel, and particularly, to tell us what you hope to see accomplished here today. It is not imperative that
you or your representatives say anything at that time, and each of you will have ample opportunity to talk
throughout the day. However, if you feel inclined to say something, and your counsel does not object to
your doing so, please feel free to say whatever you would like. In this respect, I would like to emphasize
the importance of a free and open exchange of information and ideas in developing options for the
resolution of this dispute.

At the conclusion of the parties’ presentations, we will take short break. (Here describe logistics,
including location of rooms, etc). Then, I think it may be best to move one side of our table to the far
conference room, so that I will have an opportunity to personally visit with each of you and so we can more
easily exchange information that may be confidential to you (this portion to be used when the plan is to
caucus right after initial party presentations). During these visits, I will discuss the issues with you and your
counsel in an effort to bring a more objective focus on the matters in dispute. In these discussions, my duty
is to raise questions about the relative strength and weakness of particular arguments, and on occasion, it
may seem that [ am more inclined toward the position taken by the opposing side. But, in reality, that is not
the case, and you may be assured that I am performing an identical “devil’s advocate” task when I am in
the other conference room visiting with the opposing side. If, in our discussions, I seem to be “way off
course” in my questions or comments, please don’t hesitate to tell me about it. We are here to reach a
consensus of thought, and that will not happen if we are afraid to talk openly with one another during our
confidential discussions.

On the issue of confidentiality, I want to assure you that any confidential information given to me
during our private discussions will stay with me and will not be released to the opposite party unless and
until you tell me to do so. Therefore, I hope you will tell me anything that bears on the dispute and which
could help us reach a settlement, knowing that I will respect the confidential nature of the information. To
be sure that I understand what information should not be disclosed without your permission, please try to
tell me what information you consider to be confidential so that I can “flag” that information in my notes.

Now, sometimes I will have to stay longer talking with one room than another, and I can seldom
predict when that will occur. So, while I will try to keep you apprised of my whereabouts, please know that,
when I am not with you, I am working hard with the other side. In this respect, when I am not in the room
with you, I would appreciate your continuing to work with your counsel, so that you may continue to analy-
ze your position and perhaps keep a step or so ahead of me (if not represented by counsel it is still a good
idea to leave the party with something to work on).

We have a lot of ground to cover today. However, | know we have a good chance for settlement if
we all work hard and keep at it. Please let me know if at any point you feel you need to take a break.
Otherwise, I hope you will try to stay close by so we can find you if we need your guidance or decision on
a particular matter. (For those of you that smoke, you will need to go outside the building, please let your
colleagues know where you are heading so they may find you).

All right, if there are no questions about anything I have said, let’s get to work.
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Mediator Introduction:Sample Two [Caucus Format|®

My name is . Thank you very much for agreeing to participate
in today’s mediation. I presume everyone knows each other; however, before we get started today, let us all
take the opportunity to introduce ourselves and to let everyone know how we would like to be addressed.

You may all call me .

As you probably know, mediation is a forum in which an impartial person, the mediator/neutral — me
in this instance — facilitates communication between the parties to a dispute — today that is all of you — to
promote reconciliation, settlement, or understanding among the parties — you all.

If handled properly this can be a rewarding and/or useful process. It is my job to encourage and to
assist you all in reaching a settlement of your dispute; however, I am not here to compel you to settle. This
is not a Court of law and I am not here to judge the merits of your case (dispute if no suit pending) or to
make a determination of the outcome. It is up to you all and you all alone to decide whether it is in each of
your best interests to resolve your dispute today.

The beauty of mediation is that all mediation sessions are private, confidential and privileged from
discovery (if a lawsuit or potential lawsuit is involved). I am not required to disclose any information revealed to
me unless you all authorize me to do so, and I will not disclose any confidential information unless you ask me
to do so. Likewise, each of you has agreed not to make any effort to compel any testimony whatsoever of the
mediator regarding any communication, written or oral, made in connection with the mediation.

That said, it is important that you feel comfortable with my qualifications to mediate this matter and
with my impartiality in this matter. (Discuss your qualifications and disclose any relationships that may
cause concern with respect to your impartiality/neutrality). If everyone is comfortable with me conducting
this mediation for you, I would like to go over the mediation agreement that will bind us through the me-
diation process. (If the parties are represented by counsel)... I have previously sent a copy to your counsel,
but always like to go over our agreement again in case you all have any questions or concerns.

On that note, if at any time you think something unusual or inappropriate to you has occurred, please
bring it to my attention so that we can correct the situation and have you comfortable with completing the
mediation process. Likewise, if at any time during the day, you believe I have lost my impartiality or neu-
trality, please bring that to my attention as well. Although at times I may be tough on you in our private
sessions in order to facilitate meaningful discussions, I am probably being equally as tough on the other
side and that does not mean that I have lost my impartiality or neutrality or that I believe in one outcome
over another. Please keep this in mind as we go through the process.

Now that you know what mediation is, what my role is and who I am, let me explain the “process” in
further detail.

As I mentioned earlier, the mediation process is not a court function and your dispute will not be
judged by any third party (either by a judge or a jury). Accordingly there are no court rules to deal with;
however, to maximize the process and the potential for settling your dispute today, I have a couple of rules
that I need you all to agree to follow: 1) I ask that everyone is polite and respectful of all parties and their
counsel; 2) I ask that you allow me to determine when the parties, you, have reached an impasse and that no
other work will be constructive in resolving your dispute. On that note, I ask that you not leave until I have
called an impasse or otherwise determined that further discussions will not be productive at this time. If you
follow these rules, I believe there is a very good chance that our hard work and constructive effort will result
in your dispute being resolved today. Which, of course, is a good thing as it will eliminate the need for you all
to spend any additional time or money in the future and it will prevent you from having to rely on a judge
and/or unknown stranger on a jury to decide this dispute for you.

8 This is a less common model.
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I like to conduct caucus format mediations. This means that I like to separate the parties into their own
room and conduct “shuttle diplomacy” between the rooms in order to facilitate candid and open discussion on
the various issues and possible solutions to you all’s dispute.

First, we will here brief opening remarks from each of your counsel, and if your counsel and/or you
desire from each of you as well. This means that each side will address, in a courteous and non-argumentative
fashion, the other side and explain their respective understanding of the dispute and how they would like to
see this matter resolved. Although I would prefer that each side make opening remarks, it is not imperative
that either you or your counsel to say anything at this point. You will have more than ample time to state your
position throughout the caucus sessions. However, I do think it is helpful to set a framework for the discussion
and would encourage you to at least make some introductory comments.

After the opening remarks, we may take a brief break and then, as I mentioned before, I will split the
parties up in different rooms and meet with each side individually. During these “visits” I will discuss the
interests and issues with you and your counsel in an effort to bring a more objective focus on the issues in
dispute. My duty is to raise questions about the relative strengths and weaknesses of particular arguments raised
by each side. Sometimes, it may appear as if I am more inclined toward the position taken by the opposing side.
This is not the case. It is important for the mediator — me — to play the “devil’s advocate” when helping you to
become more focused on possible resolutions and/or solutions to your dispute. It may also seem as if I am
spending more time with one side or the other; however, you should not take this as me taking “sides” in the
dispute or playing favorites. It often and routinely happens that some caucuses take longer than others in
facilitating a resolution to a dispute. It is important for you all to remember that what we discuss in the private
caucus is confidential. If anything is said in those discussions that you do not want me to relay to the other side
you simply need to let me know so that I can make a note of what you do not want me to discuss.

Finally, we will continue with the caucus with the caucus sessions until you all have reached an agre-
ement or until I have determined that the mediation has reached an impasse. If you reach a resolution today,
and I am confident with hard constructive work you can reach a resolution through the mediation process, I
will work with you in drafting a Mediated Settlement Agreement that will memorialize your agreements and
become the “contract” by which you all have resolved your dispute.

Before we get started I just want to let you know that we have snacks and drinks in the kitchen and the
restrooms are down the hall. For you smokers, we have a smoking area outside, but please do not wander to
far afield without letting me know where you are.

So, if there are no questions about anything I have said, I would like to begin with the opening remarks.

Written Agreement to Mediate

At some point during the opening, often after receiving a commitment to negotiate in good faith, so-
me mediators may then ask the parties to sign a written Agreement to Mediate that confirms these disclo-
sures and explanations.

Such an agreement might provide the following language:

The undersigned parties and their counsel have agreed to submit this matter for mediation before
. For the purpose of this mediation, the undersigned agree:

1. That the parties are satisfied with the qualifications and neutrality of the mediator, and no conflict

of interest prevents his serving that capacity.

2.That the parties will cooperate with each other and with the mediator in making a good faith effort
to negotiate a prompt and reasonable settlement of this dispute.

3.That the parties and their representatives will remain in attendance at the mediation session until an
agreement is reached or the mediator and parties decide that the session should be postponed or terminated.

4.That the parties will continue settlement negotiations following the mediation session if so
requested by the mediator.
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5.That the mediation will be considered a compromise negotiation as that term is used in rules of
evidence. No stenographic, visual, or audio record will be made of the proceeding. All conduct, statements,
promises, offers, views and options, whether verbal or written, made in the course of the mediation by any
party, their agents, employees, representatives, or other invitees, or by the mediator, will constitute privi-
leged communications, and will be deemed confidential and protected Subject to the rule that evidence
otherwise discoverable cannot be insulated from discovery by disclosure in a mediation, all such conduct,
statements, promises, offers, views and opinions, whether oral or written, will not be discoverable or ad-
missible for any purposes, including impeachment, in any litigation or other proceedings involving the par-
ties, and the same shall not be disclosed to anyone, including a referring court.

6. No service of any subpoena, process, summons, complaint, citation or writ will be made or
attempted on any person at or near the site of the mediation, or who may be entering, attending or leaving
the session. The mediator will never be subpoenaed or called as a witness by any party to such a
proceeding.

Executed this day of ,20  in

Practical Suggestions for Mediator’s Opening Statement

Since this is the mediator’s opportunity to set the tone and build rapport, there are some forensic
techniques that can help achieve those goals:

e Be formal, but not too formal.

o Personalize your opening and make it “your own”, not something prepared by someone else and
delivered by rote.

o “Tell” your opening, do not read it.

e Maintain eye contact (equally) with the parties.

e Keep the introduction the appropriate length. It should be long enough to signal a break from the
act of getting situated in the room to actually beginning the process but not so long that that parties lose
focus. Many mediators find that an opening of five to seven minutes achieves that transition.

Party Presentations

At the conclusion of the introduction phase, the mediator invites the parties to make brief oral pre-
sentations regarding their positions and asks them to state what they hope to accomplish in the mediation.

In many cases the party’s attorney will make the introductory presentation on behalf of the client. In
other mediations, both the attorney/advocate and the party will make preliminary remarks. Regardless of
the format, during this party presentation the speaker [attorney, client or both] should be educating the
mediator and other parties about:

o the party’s version of the facts,

e underlying issues,

e an initial idea of what they are asking for and/or willing to do to compensate the other side (if
anything).

An experienced mediator usually will encourage the parties to listen attentively to this exchange of
information, because it often represents the first meaningful communication since the inception of the conf-
lict. Although the format of this exchange is informal and relaxed, the mediator maintains careful control
over the process so that each side has an uninterrupted opportunity to speak and be heard.
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It is not unusual for legal and factual issues can become muddled and distorted during the parties’
presentations. The parties’ presentations tend to set the tone for the negotiations, and they may have consi-
derable impact in motivating the other side to accept a reasonable settlement.

Mediator’s Analysis

After both sides have made their presentations, the mediator should have a reasonably good idea of the
issues underlying the dispute and the parties’ positions on those issues. The mediator should also have some
preliminary notions about problems that may occur during the mediation, including the potential of a power
imbalance and whether the parties may work together in developing creative solutions to the problem.

At the end of the party presentations, the mediator may have remaining questions about the dispute,
the parties positions, their relationship with one another, or the state of negotiations leading up to the me-
diation. It is appropriate for the mediator to ask questions and seek clarification. In doing so, the mediator
should stay aware of these guidelines:

e Some questions are more appropriately asked in a confidential setting.

e The mediator’s role is not to resolve contested facts.

e Mediation is a forward-looking process rather than a quest to assess responsibility or blame.

¢ The mediator’s questions at the phase should never resemble “cross-examination” of a party.

Issue Identification and Agenda Setting

In the opening presentations, the parties will usually tell the mediator which “issues” they feel are
most important. Indeed, most parties are eager to advise the mediator about the “problem” in order to
achieve an acceptable settlement. The “position” of the party is typically very clear and explicit. The under-
lying “interest”, or reason a particular position is important, is less so.

As a result, even though the parties may have defined the relevant legal issues to be addressed, those
issues may not be the key to resolving the dispute. The mediator may need to go further to explore issues.
Often the mediator is able to identify these special needs and interests through confidential discussions with
the parties. Even though that probing will take place later in the process, the stage for that conversation can
be set in this preliminary identification of issues and agenda setting phase.

Identifying the Issues

The mediator will begin developing a list of the party’s issues, making an effort to reframe those
issues in neutral language that both removes their partisan and inflammatory rhetoric and shifts perceptions
in order to facilitate later negotiation. This “issues list” will serve as the “menu” or template of the nego-
tiation dialogue that follows.

Reframing Examples:

Party Statement: “I refuse to work with him any longer!”

Mediator Reframe [i.e., what’s listed on board]: “Supervision arrangements”

As the list is being developed, the mediator continues to review it with the parties to check for its ac-
curacy and completeness.

Helpful techniques that the mediator should consider employing include:

e Writing the issues on a flip chart or board so that nothing is overlooked.

o Confirming with the parties that nothing is missing and stressing that list can always be expanded.

¢ Avoiding having a “single” issue list.

Setting the Agenda

Once the issues after been determined, the mediator’s next task is to determine the order in which to
discuss them. This is a strategic task and will involve re-ordering the items on the issues list rather than me-
rely addressing them in random order as they appear.
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Mediators employ a variety of strategies to set the agenda, including:

o Asking the parties which issues they would like to discuss first [their view of the order of im-
portance]

¢ Having the parties alternate in picking the order of issues to address

e Beginning with the “easy” issue on the theory that resolution of a simple issue will be the first
“victory” in reaching agreement and set the stage for larger settlement

e Beginning with the most difficult issue on the theory that if there is no possible resolution there,
then a series of small agreements are meaningless

¢ Dividing issues by subject matter groupings, and then within each group moving from easy to hard
[or vice versa]

o Identifying “building blocks” to a larger resolution

Parties’ Negotiations

Joint and Separate Conferences

Following the parties’ presentations, issue identification, and agenda setting, the mediator must de-
cide whether to continue with the joint meeting or whether the parties should be separated for private, con-
fidential meetings with the mediator.

These separate meetings, known as caucuses, are frequently used where:

e there is some animosity between the parties,

e where one or both parties request one,

e where each party needs a separate room to discuss negotiation bids and settlement options

e where the mediator needs to meet individually with one or both sides to seek clarity on an issue
identified during the party presentations.

The caucus model provides an opportunity for parties to confer privately in developing their nego-
tiating bids and make responses. It also allows the parties to vent feelings of anger or frustration in a private
session with just the mediator present. During the caucus session, the mediator may translate into “neutral
language” the parties’ bargaining bids and responses and offer encouragement for their continued nego-
tiations. If an impasse should develop during this bargaining stage, the mediator may call the parties to-
gether in a joint meeting for the purpose of discussing their next course of action.

Gathering Information

During the course of the negotiating process, the mediator continues to gather and analyze informa-
tion. This information gathering is important, because most parties, during their opening presentations, will
have concentrated only on the information they believed to be important. In subsequent conversations, the
mediator should review the information received in the opening presentations and explore with the parties
whether there are additional facts bearing consideration. In this way, the mediator begins to identify and
bring to the surface other issues and interests which may motivate the parties in their efforts to reach an
acceptable settlement.

Restating and Analyzing Positions

In the course of gathering this additional information, the mediator may restate the parties’ positional
statements in neutral language and help them analyze the merits of their positions. This reframing [res-
tatement] process serves several purposes: it is an active listening technique that shows the parties they are
being heard and someone understands their point of view while defining the issues and interests from a
perspective that aids the parties in making an objective evaluation of their respective positions, expectations
and demands.
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Obtaining and Transmitting Settlement Offers

After the parties have been given ample opportunity to express themselves, the mediator may encou-
rage them to begin settlement negotiations. Usually, these negotiations are distributive in nature, so that one
party, usually the claimant, makes a demand for money or other thing of value for the purpose of eliciting a
responsive bid from the other party.

During these negotiations, the mediator serves both as a neutral messenger and as a neutral advisor.
As a neutral advisor, the mediator may offer objective advice about the progress of the negotiations. The
mediator also provides helpful information regarding the productivity of the bargaining process. In giving
this advice, however, the mediator must maintain complete neutrality and respect the confidentiality of the
parties’ private communications. As the negotiations progress, the mediator may encourage the parties to
explore new settlement possibilities, but the mediator should avoid recommending one particular option
over another. The mediator’s role at this stage is simply to encourage the parties to continue their ne-
gotiations and to help them decide which settlement option is to their best advantage.

Creating Settlement Options
In many cases, the parties will be able to resolve their dispute by negotiating a payment of money.

Some cases, however, may only be resolved through creative settlement agreements. In these cases,
the mediator must work with the parties in brainstorming ideas about ways in which the dispute might be
resolved. The parties should be encouraged to suggest a variety of ideas, no matter how ridiculous they
might seem. If the mediator is able to establish a creative and collaborative atmosphere for the problem-
solving effort, the parties themselves usually will find their own solutions. The term often used when re-
ferring to this kind of problem solving is “thinking outside of the box.” The mediator should serve as the fa-
cilitator and motivator for the process, but should avoid suggesting specific options too early in the
brainstorming process. What may appear to the mediator to be a most reasonable and viable solution may
not seem appealing to one or both of the parties.

In this brainstorming process, the mediator should encourage the parties to think “laterally” and
“outside the box” so their creativity is not limited by the apparent parameters of the dispute. In appropriate
circumstances, the mediator may ask questions to solicit additional options that may have been overlooked.
Throughout the problem-solving exercise, the parties should be challenged so that they cooperatively look
for mutually advantageous solutions.

Brainstorming techniques include an environment in which the participants are told:
o There should be no criticism, either of your own suggestion or someone else’s.

o All ideas are worth thinking about, even if they seem unusual.

o Talking about an idea is not the same as adopting it.

o It is permissible to build on someone else’s suggestion but not to edit or modify it.
e The decision-making process will come later.

Testing Settlement Options

Whenever one party suggests a particular solution, the mediator should help that party analyze, test,
and evaluate the option. By asking questions, the mediator should help the parties decide whether the sug-
gested solution is realistic. These questions should be open-ended as opposed to directive in nature in the
beginning. Once it is apparent the parties begin to see realistic value in a given solution, the questions may
become more narrow and directive. When a mediator assists the parties in analyzing their options through a
series of open-ended questions, this process is referred to as “living in the question.” Only after this initial
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testing and evaluation should the mediator propose the option (in neutral terms) to the other side in the
form of a question. Once the parties have tentatively agreed that a particular option is acceptable, the me-
diator should return to the option again and discuss its pros and cons in detail with both sides. At this point,
if all parties agree, the mediator is ready to help the parties close their agreement.

Closing the Agreement
When Agreement is Reached

If the parties’ negotiations result in a settlement, the mediator will assist them in reducing their ag-
reement to writing. Sometimes, the complexity of the dispute will require further documentation. If that is
the case, the mediator should encourage the parties to reduce the terms of their agreement to a “memo-
randum of understanding”, which will serve as a benchmark for their continuing discussions.

A Memorandum of Understanding should be viewed as an initial draft of a more formal document —
the Mediated Settlement Agreement. A Memorandum of Understanding is often drafted by one of the par-
ties’ lawyers or by the mediator before the end of the mediation session. At a minimum, the Memorandum
of Understanding should:

e cover essential parts of agreement,

o ensure the parties understand the agreement,

o demonstrate the parties agreement that it is to be binding and enforceable, and

o be signed during the mediation session.

Since a Memorandum of Understanding sets out the basis for the final agreement, it should ensure
that all relevant terms are incorporated. The goal is to ensure that the ultimate agreement does not result in
another dispute.

The mediator may assist the parties in assuring a concise Memorandum of Understanding by ad-
dressing the following issues:

1. The basic terms of the settlement

2. Promises to perform or not perform certain actions

3. Specific provisions regarding the payment of money

4. The actions required to carry out the agreement

5. Designation of the persons responsible for carrying out each action

6. A schedule for implementing actions

7. Criteria for measuring the effectiveness of compliance

8. Future relationship, if any, between the parties

9. Identifying any special conditions required for final approval

10. Specific representations relied upon as material inducements to the settlement

11. Confidentiality

12. Release Terms

13. Dismissal

14. Enforcement procedures

15. Procedures for resolving remaining issues

16. Mechanism for resolving disputes that arise in drafting or carrying out the settlement agreement

Unlike an arbitrator, the mediator will never render an award or bind the parties to any agreement,
but should assist the parties in outlining their points of resolution in a Memorandum of Understanding that
will ultimately become a Mediated Settlement Agreement. If the parties to mediation reach a settlement,
they may be bound by the terms to which they have agreed.

If an Agreement is Not Reached
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If the parties do not reach a settlement, but the mediator feels that further negotiations will be pro-
ductive, the mediator may direct the parties to:

(1) continue their settlement discussions and maintain contact with the mediator;

(2) resume the mediation at some later date;

(3) gather further information or engage in an evaluative exercise; or

(4) consider some other ADR process such as binding arbitration.

VI. Post-Mediation Communications

If the parties do not reach an agreement at the initial mediation session, the mediator should try to
encourage the parties to engage in future negotiations. Because the parties will likely have a variety of set-
tlement options yet available to them, it is probable they will be able to negotiate a settlement at some futu-
re date. A patient and persistent mediator is often rewarded by the passage of time.

Many complex mediations do not involve only one session with a mediator. The process may span
several months. This is true for both domestic and international disputes.9

III. Communications

Good communication skills are the most effective tool that a mediator brings to the facilitated ne-
gotiation. Critical communication skills include more than the effective use of questioning, it also includes
listening.

1. Types of Communication

1.1. Non-Verbal

Eye contact, hand gestures, facial expressions, body positioning, vocal tone, and pitch all convey
messages to the receiver. These non-verbal communications are often more telling of a person’s true fe-
elings than verbal exchanges.

Communication theorists suggest that a speaker’s words comprise only 7% of the message commu-
nicated to the listener. The bulk of a speaker’s message, some 93%, is expressed in non-verbal communi-
cations:

® 38% is conveyed by tone of voice and facial expressions, while

® 55% is conveyed by the speaker’s body language.

Because such a large part of people’s communication is non-verbal, mediators must pay close atten-
tion to their own and to the parties’ tone of voice, facial expressions, and body language.

By paying attention to non-verbal communications, mediators can ascertain both the substantive
content as well as the effect of the speaker’s message, thereby gaining a better understanding of the nuances
underlying the dispute.

1.2. Verbal

Verbal communication has two equally important components — speaking and listening. An effective
mediator must cultivate both skills sets.

For example, the International Chamber of Commerce [ICC] explains this process as: If no agreement is reached
at the end of the mediation session(s), the mediator may, with the agreement of the parties, continue to work with
them over the following days or weeks to assist them with their continuing negotiations. This further assistance
may be provided in any way that is convenient and practical, for example through follow up telephone dis-
cussions, emails, videoconferences or meetings. http://www.iccwbo.org/Products-and-Services/Arbitration-and-
ADR/Mediation/Rules/Mediation-Guidance-Notes/
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2. Listening Skills

The mediator’s active listening technique not only assures the parties they have been heard and en-
courages them to give additional information, it provides valuable feedback to the parties and serves as a
model for them to follow in their negotiations with one another.

2The mastery of active listening requires practice and concentrated effort. Even experienced medi-
ators sometimes are distracted by thoughts of their next moves. Effective mediators must be able to clear
their mind of these distractions and listen actively to the party’s verbal and non-verbal communications.

2.1. Non-Verbal Active Listening

In active listening, the listener’s demeanor tends to encourage the speaker to keep talking. By a
simple nod of the head, the listener can show active interest and urge the speaker to continue. Traditional
non-verbal aspects of active listening include:

o Silence: providing the space for a party to collect thoughts, respond to questions

¢ Body language: typically an open and relaxed posture

e Eye contact

o Gestures of support: for example, nodding, leaning forward rather than pulling back

o Facial expressions

Listening for details is also a part of the active listening process. Therefore, the mediator must ba-
lance the importance of taking notes with the need to maintain eye contact verbal communications with the
speaker.

2.2. Verbal Components of Active Listening

Active listening can serve as a “mirroring” process, which plays back the speaker’s message and
feelings in a neutral, non-judgmental manner. By paraphrasing and summarizing the speaker’s words, the
mediator can show the speaker his or her message was understood and accurately interpreted. This “play-
back” in turn encourages the speaker to elaborate and clarify his or her position. This, together with reframing,
can aid a party to begin to understand how the dispute might be perceived by an objective, neutral party.

It is important to remember that:

e Mirroring is not the same as agreeing.

o Empathy is not agreement.

o Active listening should not damage the party’s perception of the mediator’s neutrality and im-
partiality.

The verbal activities found in active listening can be grouped into four areas:
e Paraphrasing

e Summarizing

e Reframing

e Questioning

Paraphrasing

Paraphrasing involves repeating what a party has said without adding or subtracting information. It is
not the same as “parroting” back the same wording. Instead, it uses language similar to the speaker’s words
and often seeks to reflect back emotional content as well.

Example: “T can’t believe they violated the terms of our agreement™!

133 2

i)

Paraphrasing: “You are angry about their conduct and feel disappointed’
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1. Summarizing

This technique is typically used at the beginning or end of a major section. It is similar to pa-
raphrasing. The mediator is attempting to condense and capture the essence of the information.

2. Reframing

Reframing is a restatement of what a party has said that seeks to:

e Temper partisan statements, by removing negativity

o Translate into neutral wording

o Show understanding of / empathy with the speaker’s perspective

o Shift perspective

The mediator always wants to reframe for a purpose, but that purpose by vary. Consider the fol-
lowing example:

Original Statement:

Party, who is a bank representative, says, “They’re complaining about our practices but they have no
clue about what really happens in our industry!”

Purpose — Reframe to take out toxic [negative] words:

“You do not think their view accurately reflects industry practices.”

Purpose — Reframe to show empathy: “You are frustrated because you do not think their view is
accurate.”

Purpose — Reframe to shift perspective:

“You want a fair proposal that is responsive to current banking practices.”

D. Asking Questions

During the information-gathering stage of the mediation and throughout the negotiations, the me-
diator will ask questions encouraging the parties to provide information about themselves and the dispute.
In the initial phases of the process, the mediator should resist any temptation to immediately narrow the
focus of the dispute. In early sessions, the mediator should ask questions that are “open-ended” and call for
clarification rather than “Yes” or “No” answers. For example, the mediator may ask:

[1 What do you think? ] How did you feel when...?
[] Tell me more about.... ] Could you explain...?

These and other open-ended questions usually elicit the broadest types of answers. The mediator may
employ other types of questions to elicit specific information. Using the right type of question at the right
time is something mediators learn through practice.

Often a mediator needs to ask parties to clarify their statements. Some questions tend to invoke more
focused response:

o Help me to understand why the automobile is not worth $2,000.

e What, specifically, about your health is your main concern?

To the extent possible, the mediator should avoid asking leading questions that suggest an answer.
For example, the mediator should avoid closed-end questions such as:

e You’ve had back trouble before, haven’t you?

o The red car was going over 70 mph, correct?
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The use of closed-ended questions may sometimes be required to confirm a party’s wishes regarding
a particular matter or to elicit specific, factual information. For example:

o Tell me again, why do you want to continue working at the plant?

e How many years did you work for Tbilisi Power Company?

But a mediator should usually avoid asking compound questions such as:

o Should the government spend more on education and less on scientific research?
o How satisfied are you with your job and compensation?

o [s the software going to be interesting and useful?

3. Changing Perceptions
3.1. Cultural Perceptions

People of one culture often make broad generalizations or assumptions about people of other cul-
tures. These assumptions can be based on a wide variety of factors, ranging from obvious differences such
as age, gender, race, nationality, and ethnicity to more subtle factors such as personal values, education,
economic or social status, and sexual orientation.

Mediators should be aware of the impact that such cultural stereotyping can have on the mediation
process. There is a wealth of social science literature to help mediators become attuned to possible cultural
differences that might arise during the mediation process.

Cultural Differences
3.2. International Differences

People from diverse cultural background often ascribe different meanings to non-verbal communi-
cations. For example, the American “okay” signal (index finger and thumb in a circle, with remaining fin-
gers pointing up) might be considered

o vulgar or obscene in Brazil and Germany,

o impolite in Greece and Russia,

e as a sign for “money” in Japan,

e as a sign for “worthless” in France.

Pointing with the index finger may be considered impolite in some Middle and Far Eastern countries
where pointing is often done with the open hand.

Personal space customs may also become relevant. In America, people tend to remain an arm’s
length apart, whereas in some other cultures a distance of eight to twelve inches may be the norm.

Similarly, people from different countries have various negotiation styles. In some countries, slight
pauses simply allow time for thought and do not indicate either rejection or assent. In some countries,
punctuality is considered a sign of respect; in others it may be acceptable to arrive at a meeting 30 to 45
minutes late. In some cultures, negotiators may use the terms such as “We will see” to actually mean “No.”
In other countries, negotiators may make implausible excuses or pretend not to understand English rather
than having to say “No.”

Cultural differences can impact a party’s assumptions about a wide range of behavior and com-
munication styles, such as:

o When is the proper time for expressiveness and reserve?

o What is the role of “apology” in interactions?

e How much socializing is appropriate before “getting down to business?”

e How should males and females properly interact?
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e Where is the line drawn between appropriate concern or interest and unwarranted intrusion?
e What problem-solving style is dominant: cooperative or competitive?

Ender Differences

Even among people with a shared racial or ethnic cultural heritage, the issue of gender may play a
significant role in negotiation. This may be manifested in nonverbal communications such as different way
men and women may arrange seating at the mediation table.

Sociolinguists suggest that men may use conversation as a tool for status preservation. In contrast,
women view talking as a tool for relationship building'10

Socio-Economic Differences

It is sometimes difficult for people from disparate socio-economic backgrounds to understand the
other party’s hopes and fears. These cultural differences may affect the mediation process and the mediator
must seek to lessen any degree of discomfort felt by one party or the other. The mediator should take
sufficient time to establish a rapport with all parties participating in the mediation and be sensitive to any
effort to project one party’s personal norms onto people from another culture. The mediator’s role in reality
checking and clearly defining the terms of any agreement should be given heightened importance when
negotiating across cultural norms.

IV. Creative Caucus / Private Session

1. Nature of the Caucus

A caucus is a private session between the mediator and one of the parties to the dispute. It provides a
venue in which parties may speak openly because the discussions remain confidential under the party
expressly wants the mediator to relate something to the other side.

2. Determining When to Call a Caucus

A private session/private meeting/caucus can be called by the mediator or requested by any of the
parties. If the mediator is calling for a caucus, that decision should be based on a reason stemming from the
mediation itself.

Once a caucus has been called, there is no prohibition to the mediator’s reconvening the parties in
joint session.

There are advantages to caucus that span the range from building trust in the process to confronting
deadlock, they include:

e Providing a venue in which a party can open up and be more comfortable discussing certain
aspects of the dispute itself or factors impacting possible resolution.

o Allowing the parties to “cool down” following a high level of emotional venting or in reaction to
an initial low/high settlement offer.

e Presenting offers.

Similarly, there are potential drawbacks to using caucus, including:

¢ Damaging settlement momentum if the parties are communicating effectively with one another

o Shifting the emphasis from the parties to the mediator.

' Deborah Tannen, You Just Don’t Understand: Women and Men in Conversation (1990).
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3. Mediator’s Activities During Caucus

o Asks for more information

Technique: “What will this mean to you if this settles? If it doesn’t?”

o Probes about sensitive information that party may not initially wish to share in joint session

Technique: ““Is there anything else you think I should know now that we’re meeting in private?”

e Provides an opportunity for a party to “cool off”, or, conversely, an opportunity to vent emotions
privately

Technique: “Help me understand what’s involved here from your point of view”.

Technique: “Was there anything you heard in the joint session that surprised you™?

o Restates what was heard in joint session to confirm mediator’s understanding

Technique: “If I understood what you said correctly, you believe/want/think/feel”...

Technique: Ask the party to restate what they just heard the other party say in the joint session.

o Reality tests the strengths and weaknesses of the party’s position

Technique: “What do you think will happen if this goes to Court?” “What do you see as your biggest
obstacles if this goes to Court?”

Technique: "What do you think they see as their best strength?”” “If they say X at trial, how would
you respond?”

o Gives honest feedback

Technique: Discuss with each party their Best Alternative to a Negotiated Agreement.

Technique: Discuss how party arrived at an “anchor” figure or offer. For example, how was the
number developed, what research was conducted, what objective criteria was used, and what assumptions
were relied upon by the party.

Technique: “If you were in her shoes, how would you respond”?

o Helps generate new proposals

Technique: 1f negotiations have stalled, ask party why they think they at an impasse.

Technique: Explore cognitive barriers to settlement such as risk aversion, selective perception,
overconfidence bias, and reactive devaluation.

Technique: Reframe. For example, discuss “settlement” as a gain rather than a compromise.

Technique: “Expand the pie”

Technique: Brainstorm

Technique: Bracket offers to identify a range in which the parties could settle the dispute

Technique: “How have others resolved issues like this?”

Technique: ““Are there independent standards that are commonly used in this situation?

4. Process Considerations

Regardless of who requests the private session [mediator or a party], there are standard steps the
mediator should follow:

e Always begin the first caucus with each party with a discussion of the confidentiality of the pro-
cess. For example: “Nothing you say to me during this meeting will be shared with the other side unless
you give me permission to do so”.

o Always end with an express summary of the points [if any] that the party is prepared to share with
the other side.

Additionally, there are some mediator techniques that can increase the effectiveness of private
sessions:

o If meeting privately with one party, then meet privately with the other party as well. This promotes
the appearance of neutrality because the mediator has mirrored the identical process for each disputant.
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e Stay aware of how much time is spent with each party. If it is getting to be a lengthy session, the
mediator should take a break and check in with the other party to advise them of next steps.

e Give the party with whom the mediator is not meeting an “assignment” relating to the dispute for
them to be considering while the mediator is meeting with the other party. For example, “While I am
meeting with X, I’d like you to consider what is likely to happen next if we don’t reach a settlement today”.

V. Confronting Impasse
1. Impasse Happens

No matter how skillful the mediator, occasionally one party will reject the other party’s last offer and
decline to make a responsive offer. When this occurs, the parties have reached an apparent impasse in their
negotiations. This impasse does not mean, however, that further negotiations will fail; it means only one or
both of the parties are unwilling to make any further negotiation bid at that time.

An impasse is a common occurrence in mediations, and the mediator should not be discouraged
when one occurs. Indeed, the mediator should simply accept the fact the parties are then unwilling to pro-
ceed further with their negotiations and analyze whether further negotiations are advisable. Usually, the
parties do want to settle their dispute and are frustrated with their inability to reach a settlement. It is the
mediator’s job to encourage further communications and to help the parties overcome the communication
blocks that led to the impasse.

1.1. AImpasse Avoidance

Often, the mediator may help the parties avoid the negative aspects of impasse by teaching them, at
the beginning of the mediation, how to deal with barriers to their settlement negotiations. By educating the
parties about the dynamics of the negotiation process, the mediator may prepare them for the potential of
impasse so they do not overreact if one should occur. Thus, the mediator, when obtaining the parties’ com-
mitment to negotiate in good faith, should ask for their commitment to continue their communication even
in the face of an apparent impasse.

1.2. When Impasse Occurs

If the parties do find themselves in an impasse, the mediator should look for new and creative ways to
help them overcome their communication barriers. Sometimes the mediator may simply encourage the parties
and their counsel to search harder for possible solutions. Frequently, the parties and their lawyers will come
forward with solutions the mediator has overlooked. Moreover, when parties have reached an impasse, they
often become more attuned to the consequences of not reaching resolution. Thus, in the face of such con-
sequences, the parties may be more inclined to give consideration to issues of risk, time, cost, and emotional
stress. In essence, they may be more willing to consider their BATNA, weighing the consequences of not
settling against what they consider to be an undesirable settlement. The mediator should also remind the parties
that their decision to litigate removes them from the position of being able to decide their own destiny and that a
judge or jury whom they have never met will make the ultimate decision in their dispute.

Sometimes, the parties are unable to distance their emotions from the business aspects of the dispute.
In such a situation, the mediator should give the parties another opportunity to vent their emotional
frustrations, and then try to persuade them to look at the dispute from a business perspective. The mediator
may also ask the parties to restate their respective positions, so the issues may be rephrased in a different
way. This sometimes enables the parties to move away from their previous “stonewall” position and to
change their bargaining stance without appearing to “give in.”
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Finally, the mediator may decide to re-examine areas possibly revealing interests not previously
discussed. This may be especially useful if the parties have not fully discussed their interests and, instead,
continue to argue the facts and the law. This exercise goes hand in hand with the process of discovering the
parties’ real motivations and getting past their emotionalism.

2. Specific Barriers to Settlement

In today’s litigation environment, the mediator faces a number of barriers to settlement which are
inherent in the adversarial process. Below are some specific barriers and some possible ways a mediator
may avoid or overcome them.

2.1. Lack of Adequate Settlement Authority

An impasse may occur if one of the party’s representatives appears at the mediation without
adequate and ultimate decision-making authority. When a party’s representative is given only limited
settlement authority, this limitation tends to “anchor” the representative’s negotiation ability and destroy
the flexibility of the bargaining process. Once the parties perceive their position as being inflexible, their
negotiations often result in a stalemate.

Solution: The mediator should determine, in advance of the mediation if possible, all parties and
make sure their representatives have adequate authority to settle. The mediator need not obtain a com-
mitment of settlement authority for the full amount of the other party’s demand; however, the mediator
should be sure settlement authority exists within the framework of the demand. If an ultimate decision-
maker cannot attend the scheduled mediation, the mediator may elect to postpone the mediation until the
person is available. However, if both sides want to go forward with the mediation, the mediator may decide
to proceed on the assurance that the ultimate decision-maker: (1) will be available by telephone, and (2)
usually will follow the party representative’s recommendations in deciding whether a particular settlement
is advisable.

2.2. The Party Advisor

Sometimes a party will arrive at mediation with an advisor, such as a spouse, a son or daughter, a
boy-friend or girlfriend, or simply an interested acquaintance. In cases where there is insurance coverage,
an in-house adjuster or an adjuster often accompanies the defendant from a separate firm. A corporate
defendant or claimant may arrive with a plethora of people who are supposedly knowledgeable or needed
in the decision-making process. Depending on the personality and role of the party advisor, their parti-
cipation may either help or undermine the mediation process.

Solution: The mediator should carefully consider whether the party will be a help or hindrance to the
mediation process. Mediation is a confidential process, and only those persons having some legal
connection to the dispute are entitled to attend. Therefore, unless the mediator is persuaded that a party’s
“friend” or “advisor” will contribute to the mediation process, the mediator may decide not to allow the
advisor to participate. In such a case, the mediator may simply advise the parties that only those persons
having some direct interest in the dispute will be permitted to attend the mediation.

2.3. Economic Problems

Mediators have expressed concern about the increasing difficulties of settling civil litigation. With
costs of litigation steadily increasing, what action may a mediator take to encourage obstinate parties to
engage in good faith settlement negotiations?

Solution: The mediator may first explain to the parties the practical advantage of a settlement.
Instead of describing mediation as a “procedural alternative,” the mediator may explain how it is an “eco-
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nomic opportunity.” For example, in the opening statement, the mediator may emphasize the money sa-
vings aspects of mediation and focus the parties’ attention on their pocket books. Throughout the me-
diation, the mediator may continue to stress the economics of litigation, discuss the present dollar value of
cases heard by recent juries, consider the length of time it will take to get the case to trial, and make a list of
all the expenses involved. The mediator should also explain there is an economic reality to everything, in-
cluding a civil trial. While conducting these discussions, the mediator should concentrate his or her at-
tention on the persons who likely will be the decision-makers in the case.

2.4. The Secret Weapon

During private sessions with the mediator, it is not unusual for one or both of the parties’ counsel to
tell the mediator about some dramatic evidence capable of destroying the other party’s case. Generally, this
“smoking gun” evidence exists only in the unbriefed recesses of the lawyer’s mind and seldom has the
explosive impact described to the mediator.

Solution: To meet and counteract such “hidden evidence” arguments, the mediator should encourage
the parties to exchange all evidence and legal authority relevant to the mediation session. This gives
opposing counsel an opportunity to challenge and respond to the legal or evidentiary arguments. In
addition, the mediator may stress the uncertainty of litigation and point out the opposing counsel has not
yet tested the issue. In these discussions, the mediator should encourage the parties to engage in realistic,
deductive reasoning to test and evaluate their respective positions.

2.5. The Time Problem

Sometimes a party or the party’s counsel may use the “bottom line” negotiation ploy: “I don’t have
any more time,” or “My last offer is my bottom line. I’'m out of here.” The mediator should usually disre-
gard such expressions, because the passage of time is an essential part of mediation process. After the par-
ties are given a sufficient amount of time to express their hurt, anger and frustration, they are much more
apt to start thinking realistically about money and how they may reduce their losses. So the parties will
have adequate time to “process” their dispute, the mediator should avoid imposing arbitrary time limita-
tions on their negotiations.

Solution: Arbitrary time barriers generally arise at some point after a settlement offer has been made
by one of the parties. To neutralize the impact of a time barrier, the mediator may often distract the party
asserting the barrier by asking questions that do not relate to the settlement amount. These questions
generally help the mediator prolong the mediation and focus the parties’ attention on realistic settlement
options. Some types of distractive questions are:

e How much discovery remains to be done before trial?

e Do you plan to use an expert?

e What do you estimate will be the remaining cost of discovery?

o What will the expert charge?

e What will have to be submitted to the jury for you to prevail?

e Who are the witnesses you intend to use?

e What amount of recovery in cases like this have you experienced in the past?

e What is the worst case scenario?

e What about the discount factor in not getting your money now but several years from now?

If the mediation process is being conducted pursuant to a court order, the mediator may also advise
the parties the court expects the parties to remain in attendance until the mediator has declared an impasse
or a settlement has been reached.
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2.6. Matter of Principle

It is not unusual for a party or their representative to become inflexible in their negotiation position,
because of a “matter of principle”. For instance, an insurance adjustor may say that, “I have been handling
these cases for 30 years and I’ve never paid as much as $20,000 for a soft tissue injury.” Or, a corporate
executive may state: “If we pay this one, we’ll have everybody suing us.” These “matter-of-principle” posi-
tions present serious problems for the mediator, because the decision-makers are often so emotionally tied
to the position that rational thinking is very difficult.

Solution: Perhaps the best way to deal with this problem is with the formula: “Tenacity + Time
+Doubt = Settlement.” The mediator should try to persuade the parties to undertake realistic risk eva-
luations and should focus the parties’ attention on the economic advantages of settlement as opposed to the
cost and risk of litigation.

2.7. Multi-Party Problems

The mediator will likely have special difficulty trying to resolve multi-party cases, particularly those
where various parties are denying responsibility or trying to shift blame to other defendants. Such cases
usually involve complicated legal theories, and in many such cases, counsels’ discovery battles seriously
drain the parties’ coffers and challenge the court’s patience. What may the mediator do to bring the parties
and their counsel toward a realistic settlement?

Solution: Again, the mediator must try to focus the parties’ attention on the economic realities of the
case. Also, the mediator should ask the parties to give their “worst case” scenarios about what a judge or
jury would likely do regarding the law and equities of the case. This kind of discussion will often give the
mediator valuable information about the parties’ views regarding the value of their case.

2.8. Angry Parties

Often one or both of the parties are so angry and frustrated that their anger prevents any rational
consideration of the problem. In a contested divorce, for example, both parties may be very angry and
upset, and they may also be very afraid, because the divorce jeopardizes their economic stability. Quite
often, these angry parties simply want the mediator to transfer their hurt and angry feelings to the other
side. This, of course, is beyond the scope and purpose of the mediator’s role.

Solution: The mediator should try to direct questions in an encouraging manner so that the angry
party has an opportunity to vent. As the venting progresses, the mediator may explain how anger can be a
barrier to resolution, typically resulting in increased party costs. The mediator can then reality test, asking
which is more important to the angry party: (1) holding on to the anger and keeping the dispute alive and a
financial and emotional drain, or (2) ending the matter now and being free from the economic and emotio-
nal burden. It is very important that the mediator be a good listener, because an angry party usually wants
someone in an official capacity to hear their opinion about the dispute and about the other party.

2.9. The Law Argument

A mediator is often faced with issues of law in which the two counsel are diametrically opposed,
each relying solely on his or her own undeveloped interpretation of the law. The legal issue may be quite
simple or it may relate to some obscure and unsettled field of law. Regardless of the complexity of the is-
sue, both sides often will contend their position is clearly right as a matter of law. What should the media-
tor do to help the parties resolve their legal dilemma?

233



Solution: A stalemate over a legal position often continues until the parties begin to doubt the
strength of their positions. This doubt may be created in one of various ways.

O The mediator may recess the mediation until some future date so that counsel may brief the law
or submit the matter to a neutral case evaluation process;

O The mediator may suggest the parties research the issue while the mediation continues in prog-
ress;

O The mediator may try to neutralize the problem by focusing the parties’ attention on the equities.
Questions such as, “Is it your opinion that even though your client entered into a written agreement to per-
form these services, and the plaintiff paid the full amount of the money provided by the contract, your
client may convince a judge, as a matter of law, the agreement is legally enforceable? Are you basing your
whole case on this position?”

O The mediator may stress that if both sides have reasonably strong legal arguments, the court’s de-
cision is essentially unknown and the parties should consider the certainty of settlement.

Using these methods, the mediation can encourage the parties to think more realistically and objec-
tively about their positions. The mediator could also stress the point that a party does not always win a law-
suit simply because of their confidence in the merits of their position.

2.10. The Rambo Personality

The mediator occasionally will be faced with a party or a lawyer who knows only how to succeed
through intimidation. In such a case, the mediator must be firm and even-handed. From the very beginning
of the mediation, the mediator must caution the parties and their counsel the mediation rules prohibit any
form of disrespect or brow beating, and each and every participant must address the other in a civil manner.

Solution: If one side begins to intimidate the other, the mediator should bring the mediation to a halt
with a courteous but firm admonition: “Please remember we are here to try to settle this matter, and name-
calling will not help us reach our goal.” If necessary, the mediator should take the party or the attorney
aside and speak to them apart from the other side.

2.11. The Economic Disparity

What should the mediator do when the damages are high but a party cannot pay? Even if liability is
demonstrated, and damages are clear, the targeted party may have little or no financial ability to respond to
damages.

Solution: In this situation, the mediator must reach into his or her “bag of tricks,” and try to inject
some new ideas for the parties to consider. The mediator might ask the parties if they have considered an
installment payout represented by a note, or perhaps a structured settlement. Or, the mediator could ask if
the doctors and chiropractor might be willing to discount some of the medial expenses. In some instances,
the mediator might suggest the possibility of a bank loan, or finally, a consent judgment for an amount
equal to or in excess of the settlement. Often the claimant does not believe the defendant is really insolvent,
and sometimes a financial statement or audit will be necessary to convince the other party of that fact. Hen-
ce, the mediator’s job is to encourage the parties to exchange enough information that they develop trust in
one another’s positions.

2.12. The Unfit Parent

One of the most difficult areas of mediation involves the custody of children. The mediator seldom
will have an “easy” custody dispute, and many custody cases will be settled only through litigation. Fre-
quently, neither parent feels the other is a fit parent, and one party may have deeply bruised the ego of the
other. Thus, a custody suit may not really be about children but about “getting even.” Sometimes, custody
cases are resolved by the passage of time, because of changes in the parties’ lives. Intervening factors such
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as job changes, financial problems, one or both of the spouses’ involvement with a third party, children get-
ting older, and other such life changes may cause the parties to rethink their intractable positions. But what
may a mediator do to help the parties expedite this rethinking process?

Solution: The mediator must endeavor, by lengthy and specific questions, often in private caucuses,
to remove the parties from the “here and now” of the dispute. The mediator should encourage the parties to
look into the future and try to predict how the continued stress between them may affect the children’s li-
ves. The mediator may also point out to the parents that the children need both of them. Using economics
as a driver, the mediator should explain how devastated both parties will be if they pursue their vendetta
against one another. Sometimes getting the attorneys alone may help. The laundry list of the reality factors
the mediator may stress includes:

e Economics — the parties cannot afford extended litigation;
o Bitterness will destroy them and the children;

e Look toward the future, toward new horizons;

e “Time” is what life is made of and it is being wasted;

o Consider the needs and desires of the children;

o Joint custody is not so awful;

¢ Both sides simply cannot win;

o Children need both parents.

Custody cases are difficult for everyone, and the mediator will need a full measure of imagination
and patience to bring settlement to fruition.

3. Conclusion

There is not one simple solution for every kind of settlement barrier. Most such barriers simply
represent a “mind set” on the part of one or both parties. Generally, the mediator should continue to stress
the economics of the case, focus the parties’ attention on the equities, and try to get them to recognize there
is always some doubt about the outcome of litigation.

As soon as the mediator perceives the existence of an impasse, the situation should be acknowledged
in the presence of the parties, who should be asked to assist in finding ways to renew the settlement nego-
tiations. In most instances, the parties and their counsel will respond affirmatively to such a request and
will assume some of the responsibility for finding solutions. Once the parties begin to look upon the im-
passe as a common problem and to focus their collaborative energies on it solution, their cooperative
actions often yield a solution.

Finally, the mediator must realize that some cases simply are not going to be resolved by mediation.
The mediator must not feel personally responsible for the failure of the parties to resolve their problem if he or
she has given the time and attention it deserves. However, the mediator must be tenacious, and the mediator
should never give up just because a dispute is not ripe for resolution on a particular day. Impasse should not
be viewed as a failed mediation. Rather, impasse may simply mean a case was not yet ready to settle.

VI. Representation in Mediation

1. The Rationale of negotiation

Most disputes, whether civil or criminal, are resolved by negotiation. Mediation itself is the process
of inserting a neutral third party into the negotiation, not to decide the dispute, but rather to assist the
parties in what up to that point has been a failed negotiation. In order to be an effective advocate in
mediation, the parties and their representatives need to know basic negotiation’s concepts. So too, an
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effective mediator must be able to recognize, respond to, and use negotiation techniques in her efforts to
help the parties resolve their dispute.

1.1. Value of Negotiation Skills

We are all negotiators. In our personal and professional relationships, we negotiate almost daily. We
negotiate with strangers, with our colleagues, and with our family and friends. Our negotiations range from
bargaining with an automobile salesman over the price of a new car to a conversation with our spouse about
where to go for dinner. Although these negotiations are important to us, most of us simply rely on intuition
and personal experience when we negotiate. To become more effective as negotiators, we need to understand
the conceptual theories of negotiation and learn how to apply these theories in our everyday practice.

1.2. The Negotiation Game/“Game Theory”

Negotiation is sometimes referred to as a people game. Because negotiation is motivated by both
psychological and sociological influences, each negotiation is a unique experience. An effective negotiator
will seek to adapt his or her negotiation strategies to fit the particular circumstances. Often, the key to a
successful negotiation is the ability to be patient and persistent, allowing the negotiation process to unfold
within the game’s parameters.

Modern “game theory” refers to the study of strategic decision making. It is a method of applied
mathematics, and is frequently encountered in economics, political science, psychology and logic. Its
application to negotiation strategy is obvious: knowing the basis upon which decisions are made suggests
that some negotiation approaches are preferable to others. One of the first applications of game theory was
to the now famous concept of “zero-sum games” which are built on the model that one person’s gains
exactly equal the net losses of the other participants.

Negotiations are conducted in every conceivable format. Negotiations occur at home among family
members, at the workplace, in courts and administrative agencies, and in public bodies and institutions.
Although negotiation practices may differ widely according to the forum, there is little difference in the
basic nature of the process.

2. Methods of Negotiation

2.1. Competitive Negotiation

One traditional negotiation concept has been termed competitive, distributive, or positional bar-
gaining. This negotiation method assumes the negotiating parties are motivated by egocentric self-interests
and that there are limited resources to be distributed. In a competitive negotiation, it is assumed that one
side’s gain necessarily results in the other side’s loss. Thus, the competitive negotiator’s primary goal is to
maximize personal resources and satisfaction. The competitive negotiator is not particularly concerned
about the potential impact of the negotiation on the parties’ future relationship.

The stereotype of a competitive (or hard) negotiator is one who is tough, demanding, dominating,
forceful, and unyielding. The hard negotiator has a strong need to win and tends to see any conflict as a contest
of wills. Often taking extreme positions, the hard negotiator tries to hold out longer than the adversary.

Sometimes this “hard” approach is successful, and the competitive negotiator “wins.” In that case,
the other party will take less of the “pie” than if both parties had engaged in more cooperative negotiations.
However, a competitive negotiation may not always be in the clients’ best interest. Hard strategies can
backfire, causing resentment and animosity, as well as heightened commitment of the other side to win the
adversarial contest. Moreover, such tactics tend to create barriers to future settlement discussions, and when
carried too far, such strategies may put an end to meaningful negotiations.
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2.2. Cooperative Negotiation

Another method of negotiation, sometimes called cooperative or collaborative negotiation, assumes
that all participants have certain interests in common and that these interests may be advanced by collabo-
rative negotiations. Here, the negotiators seek to identify the parties’ underlying interests, and having done
so, work to develop solutions that will satisfy both parties’ needs. If the parties’ claims seem to exceed
available resources, the cooperative negotiators look for ways to expand the size, amount, or value of the
subject to be distributed.

The stereotype of a cooperative (or soft) negotiator is one who seeks to avoid personal conflict at
practically any cost. The soft negotiator tends to value an amicable settlement over receiving a fair share of
the item in dispute. Thus, a soft negotiator may make substantial concessions just to reach a peaceful agre-
ement. Unfortunately, once a settlement has been reached, the soft negotiator may feel inept, exploited, and
bitter about the negotiation process.

It is difficult to say which negotiation theory, competitive or cooperative will produce the best results
in a given case. Studies have shown that each negotiation method has its advantages and disadvantages.
Negotiators must be aware of the different approaches and be able to recognize and respond to the different
negotiating styles.

2.3. The Principled Approach

Another negotiation method, the principled approach, incorporates some aspects of both the com-
petitive and cooperative theories.'" In this type of negotiation, the negotiators look for areas of mutual in-
terest, and if those interests conflict, they try to agree upon the value of their respective positions according
to some fair and objective standards. It has obvious advantages even where one negotiator has adopted a
competitive approach.

In a principled negotiation, the negotiators work side by side, attacking the problem (and not each
other); they focus on interests (not positions); they generate options to create mutual gains; and they test the
viability of those options by some objective criteria.

To be effective in a principled negotiation, the negotiator must act rationally; try to understand the
position of the other side; communicate effectively; and behave in a reliable and ethical manner. In essence,
the negotiator must seek to establish mutual trust by accepting the legitimacy of the other party’s mo-
tivation.

2.4. The Negotiation Style

Negotiators tend to adopt a negotiation style that is comfortably aligned to their individual perso-
nalities. However, negotiators should be versatile in their approach to negotiation and try to adapt their
style to meet the needs of a particular situation. Thus, an effective negotiator will seek to develop nego-
tiation strategies that protect the client’s interests, while discouraging the opponent from engaging in un-
productive gamesmanship.

Consider adding: Counsel’s obligation to check with client and involve in decision

When a negotiator fights hard on a substantive issue, it often tends to increase the pressure for an
effective solution. However, being firm in a position does not mean being closed-minded to the other par-
ty’s point of view. Indeed, many successful settlements may be attributed to the ability of negotiators to
maintain a firm position on the issues and an open mind on the arguments of the other party. When
negotiators are firm and cooperative, they likely will be successful in their efforts.

"' Roger Fisher, William Ury and Bruce Patton, Getting to Yes: Negotiating Agreement Without Giving In (2011).

The four basic principles focus on: 1. Separating the People from the Problem 2. Focusing on Interests, not Posi-
tions 3. Inventing Options for Mutual Gains 4. Insisting on Using Objective Criteria
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3. Stepping Into the Other Party’s Shoes

The role of a negotiator is not to make it hard on the other party to come to an agreement. Indeed, it
is exactly the opposite. An effective negotiator will try to generate options that will be perceived by the
other party as clear, appealing, and consistent with that party’s needs and interests. How does the negotiator
create such desirable alternatives? By gathering accurate information regarding the other party’s needs and
wants, and by placing himself or herself in the other person’s shoes. Thus, an effective negotiator must
work diligently to understand and appreciate the other party’s meet those needs.

3.1. Different Perceptions

People tend to see the world from their own standpoint. When faced with complex information, they
tend to emphasize facts that confirm their prior perceptions and to disregard facts that are contrary to their
views. In view of this tendency, it is not surprising that a party to a dispute sees the conflict solely from his
or her own perspective and refuses even to acknowledge the possibility that the other party’s position may
have merit.

An effective negotiator must be able to see the dispute as the other side sees it. In essence, the ne-
gotiator must try to understand the opposition’s viewpoint, even if it does not appear to have much merit.
Once the negotiator can examine the dispute from the opposing party’s perspective, he or she is in a much
better position to define the parameters of the conflict and to develop appropriate negotiation strategies.

3.2. Restating Positions

A negotiator should generally be willing to engage in frank discussions with the opposing side and to
give objective recognition to the strength of the other party’s position. The negotiator need not agree with
the opposing viewpoint, but he or she should actively listen to and acknowledge an understanding of that
viewpoint.

Some negotiators, as a matter of strategy, consistently ignore or refuse to concede any validity in the
other side’s viewpoint. Other negotiators, however, often do just the reverse and openly give recognition to
the other point of view. Sometimes, the negotiator even restates the other party’s position to show that their
viewpoint has been heard and understood. After restating the other side’s case in its strongest light, the
negotiator may refute it with a reasonable analysis. This bold strategy tends to gives credence to the ne-
gotiator’s own position, making his or her case seem even stronger, and helps the other side better
understand the relative strengths and weaknesses of their case.

3.3. Identifying Mutual Interests

An effective negotiator must look beyond the other party’s stated position and try to identify any
underlying interests. When two people disagree and take opposite sides of an issue, they often assume that
their interests are opposed as well. For example, a landlord seeking to raise a tenant’s rent may assume he
has nothing in common with the tenant, who wants to maintain the rent at its existing level. Such an
assumption is usually incorrect. One common interest of both parties is stability. The landlord wants a stab-
le tenant; the tenant wants a permanent address. Both want to see the apartment well maintained. Both are
interested in a good relationship with each other. The landlord wants the rent paid on time; the tenant wants
the premises kept in good condition.

Thus, even when parties have dissimilar interests, they share certain basic ~zuman needs:

[ aneed for security

[ aneed for economic well-being
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[J aneed for a sense of belonging

[ aneed for recognition of their value

1 aneed to control their own destiny.'?

These needs are always present even in disputes ostensibly about money. The negotiator’s task is to
identify which of these needs, in addition to or in lieu of money, are most important to the other party. If
the parties may negotiate a compromise on the basis of shared interests, they may usually reach a mutually
acceptable compromise. For example, the landlord might be willing to extend the term of the lease in return
for an increase in rent, which in turn will enable him to refurbish the apartment units.

One-way to identify the other party’s underlying interests is to ask questions. Why does the landlord
want a higher rental? Simply for more money? Or, does he want a higher rental to refurbish the apartment
units? Getting the answers to such questions helps the negotiator understand the landlord’s demands and
responds to them more intelligently.

4. Investing in the Outcome
4.1. Collaborative Problem Solving

When people seek to persuade others of the merits of their position, they may choose one of two
paths: They may either invite the other party to participate in the problem-solving exercise or they may de-
cide the outcome they want to achieve and try to persuade the other party of its merit. Too often, people
choose the latter course of action.

Unless both parties participate in the problem-solving process, one may reject any proposal made by
the other. Thus, no matter how meritorious the proposal appears, the other party=s resistance may usually
be expected. Experienced negotiators are aware of the need to have both parties involved in the problem-
solving effort so they both will feel they have designed the outcome.

People involved in a dispute are often loath to look at alternative solutions. Convinced that they are
“right”, they seek only solutions that tend to vindicate their positions. In most disputes, the parties are re-
luctant to consider alternative solutions, because they:

[J have a strong mind-set that tells them their position is the correct one;

[ seek only a single answer to the problem;

[ assume there is a fixed “pie” of finite proportions;

[ think solving their problem will solve the only problem.

The last reason may need some further explanation. People tend to focus on their own problems, not
those of their adversaries. Therefore, in negotiating a compromise, people tend to look only to their own
self-interest and are slow to recognize the need for a settlement that will serve the interests of both parties.
An effective negotiator will try to elevate the negotiations above such self-serving influences and will look
for settlement options that meet the needs of both parties.

4.2. Best Alternative to Negotiated Settlement

During negotiations, the negotiator will seek to further identify underlying interests and to clarify
erroneous perceptions. The negotiator will also participate in the invention, testing and selection of viable
settlement options. During this stage in the negotiations, an effective negotiator will continuously re-assess
his or her “Best Alternatives To A Negotiated Agreement” (BATNA).

"2 Consider Maslow’s hierarchy of needs: Physiological [e.g., breathing, food, water, sex, sleep]; Security [e.g. em-

ployment, family, health, property]; Love/Belonging [e.g. friendship, family, intimacy]; Esteem[e.g. self-esteem,
respect by others, achievement] and Self-Actualization [e.g., the realization of full potential]. Abraham Maslow, 4
Theory of Human Motivation (1943).
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This BATNA simply represents the negotiator’s ultimate “fallback” position, requiring the negotiator
to continuously ask himself the question: “What will be the consequence if I refuse to negotiate further?”
By continuously making this BATNA re-assessment, the negotiator may determine whether and when to
accept or reject the other side’s proposals. The BATNA will change during the course of the negotiations as
the negotiator gains additional information and insight.

The BATNA should include all relevant factors such as:

o risk evaluation,

e transactional and emotional costs, and

o time expenditure.

VII. Confidentiality

It is critical to the mediation process that parties have faith in the process, as well as in the neutral
facilitator. Absent such confidence, it is often difficult, if not impossible, for the mediator to obtain the
candid, confidential information needed for meaningful settlement negotiations. Because disputing parties
often fear their disclosures may later be used against them, they frequently are reluctant to divulge con-
fidential information to the mediator. Thus, the mediator must try to establish a confidential environment
that will encourage the parties to be candid and make proper use of the caucus sessions.

The parameters of confidentiality in any given mediation may be shaped by external protections such
as those imposed by domestic law or the rules of an institutional ADR service provider, or they may be the
result of a contractual agreement between the parties.

1. Statutory or Institutional Protections
1.1. UNCITRAL

Article 8. Disclosure of information

When the conciliator receives information concerning the dispute from a party, the conciliator may
disclose the substance of that information to any other party to the conciliation. However, when a party gi-
ves any information to the conciliator, subject to a specific condition that it be kept confidential, that infor-
mation shall not be disclosed to any other party to the conciliation.

Article 9. Confidentiality

Unless otherwise agreed by the parties, all information relating to the conciliation proceedings shall
be kept confidential, except where disclosure is required under the law or for the purposes of implemen-
tation or enforcement of a settlement agreement."?

1.2. International Chamber of Commerce [ICC] Example

The ICC’s Mediation Rules have express provisions addressing the issue of confidentiality both as to
disclosure of settlement and use as evidence in subsequent proceedings. These rules represent the default
position of the ICC and parties wishing to craft less restrictive confidentiality requirements must do so by
agreement.

Article 9 Confidentiality

1. In the absence of any agreement of the parties to the contrary and unless prohibited by applicable law:
a) the Proceedings, but not the fact that they are taking place, have taken place or will take place, are
private and confidential;

1 See Steven Austermiller, Delaine Swenson, Alternative Dispute Resolution: Georgia, Tbilisi, 2014.
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b) any settlement agreement between the parties shall be kept confidential, except that a party shall have
the right to disclose it to the extent that such disclosure is required by applicable law or necessary for pur-
poses of its implementation or enforcement.

2. Unless required to do so by applicable law and in the absence of any agreement of the parties to
the contrary, a party shall not in any manner produce as evidence in any judicial, arbitral or similar pro-
ceedings:

a) any documents, statements or communications which are submitted by another party or by the
Mediator in or for the Proceedings, unless they can be obtained independently by the party seeking to
produce them in the judicial, arbitral or similar proceedings;

b) any views expressed or suggestions made by any party within the Proceedings with regard to the
dispute or the possible settlement of the dispute;

¢) any admissions made by another party within the Proceedings;

d) any views or proposals put forward by the Mediator within the Proceedings;

e) the fact that any party indicated within the Proceedings that it was ready to accept a proposal for a
settlement.'*

1.3. United States - Texas Example

Texas adopted a strong public policy supporting the confidentiality of communications transmitted
during an ADR process. The Texas ADR Procedures Act is considered one of the broadest confidentiality
protections in the United States.

In essence, the Texas ADR Act provides statutory protection of confidentiality

o to both voluntary and court-referred mediations,

o whether before or after the institution of formal court proceedings.

The Texas ADR Procedures Act provides that, subject to certain exceptions:

¢ all communications and documents relating to an ADR process will be deemed confidential,

¢ not subject to disclosure, and

¢ inadmissible as evidence in any judicial or administrative proceeding.

As a result, generally the parties and the mediator may not be compelled to testify about matters
relating to the dispute. Additionally, records used in the procedure are also considered confidential.

2. Contractual Protection

Parties to a mediation may also execute a confidentiality agreement which contains protections
extending beyond the scope of the statutory language. The parties may create their own provisions relating
to disclosure of information regarding the process, the negotiations and the terms of the settlement.
Assuming that the parties enter such an agreement knowingly and voluntarily, the agreement will be
enforceable to the extent that its provisions are not inconsistent with the statutory provisions. Such an
agreement may deter the parties to the mediation from violating their confidentiality understanding and also
deter parties from seeking confidential information. If a confidentiality agreement is incorporated into the
settlement agreement, a breach of confidentiality is subject to a breach of contract suit just as any other
term in the agreement.

3. Duties to Disclose

Communications protected under the confidentiality provisions of a statute may have to be disclosed
if there is a conflict between the applicable ADR Act and some overriding law that requires disclosure. For

" See <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/>

241



example, there may exist a statutory duty to disclose information relating to abuse [such as towards a child]
or threats of imminent violence.

If such a conflict occurs, the typical mediator response is to present the issue of confidentiality to a
reviewing court to determine whether the facts, circumstances, and context of the communications or ma-
terials sought to be disclosed warrant a protective order or whether the communications or materials are
subject to disclosure.

Similarly, a mediator may be confronted with the dilemma of a public policy statute or ethical gui-
deline requiring disclosure of professional misconduct by licensed professionals. Or, the mediator might re-
ceive information regarding criminal acts, threats of imminent harm, or illegal behavior. In such circums-
tances, the mediator may be compelled to present the issue of disclosure to an appropriate court for gui-
dance as to the duty to disclose.

VII. Ethics, Qualifications and Standards

1. International Examples

1.1. International Centre for Dispute Resolution (ICDR) [the international division of the
American Arbitration Association (AAA)]

5. Mediator's Impartiality and Duty to Disclose

ICDR mediators are required to abide by the Model Standards of Conduct for Mediators in effect at
the time a mediator is appointed to a case. Where there is a conflict between the Model Standards and any
provision of these Mediation Rules, these Mediation Rules shall govern. The Standards require mediators
to (i) decline a mediation if the mediator cannot conduct it in an impartial manner, and (ii) disclose, as soon
as practicable, all actual and potential conflicts of interest that are reasonably known to the mediator and
could reasonably be seen as raising a question about the mediator's impartiality.

Prior to accepting an appointment, ICDR mediators are required to make a reasonable inquiry to
determine whether there are any facts that a reasonable individual would consider likely to create a
potential or actual conflict of interest for the mediator. ICDR mediators are required to disclose any cir-
cumstance likely to create a presumption of bias or prevent a resolution of the parties' dispute within the
time frame desired by the parties. Upon receipt of such disclosures, the ICDR shall immediately com-
municate the disclosures to the parties for their comments.

The parties may, upon receiving disclosure of actual or potential conflicts of interest of the mediator,
waive such conflicts and proceed with the mediation. In the event that a party disagrees as to whether the
mediator shall serve, or in the event that the mediator's conflict of interest might reasonably be viewed as
undermining the integrity of the mediation, the mediator shall be replaced.***

7. Duties and Responsibilities of the Mediator

a. The mediator shall conduct the mediation based on the principle of party self-determination. Self-
determination is the act of coming to a voluntary, uncoerced decision in which each party makes free and
informed choices as to process and outcome.

b. The mediator is authorized to conduct separate or ex parte meetings and other communications with the
parties and/or their representatives, before, during, and after any scheduled mediation conference. Such
communications may be conducted via telephone, in writing, via email, online, in person or otherwise.

c. The parties are encouraged to exchange all documents pertinent to the relief requested. The me-
diator may request the exchange of memoranda on issues, including the underlying interests and the history
of the parties' negotiations. Information that a party wishes to keep confidential may be sent to the
mediator, as necessary, in a separate communication with the mediator.

d. The mediator does not have the authority to impose a settlement on the parties but will attempt to
help them reach a satisfactory resolution of their dispute. Subject to the discretion of the mediator, the
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mediator may make oral or written recommendations for settlement to a party privately or, if the parties
agree, to all parties jointly.

e. In the event that a complete settlement of all or some issues in dispute is not achieved within the
scheduled mediation conference(s), the mediator may continue to communicate with the parties, for a
period of time, in an ongoing effort to facilitate a complete settlement.

f. The mediator is not a legal representative of any party and has no fiduciary duty to any party."’

1.2. International Chamber of Commerce (ICC)16

In its definition of mediation, the ICC explicitly recognizes the central tenet of party self-de-
termination. It is the parties, not the mediator, who decide whether or not to settle and under what terms:

Mediation — Under the ICC Mediation Rules, mediation proceedings are administered by the ICC
International Centre for ADR.... Mediation is a flexible settlement technique, conducted privately and con-
fidentially, in which a mediator acts as a neutral facilitator to help the parties arrive at a negotiated set-
tlement of their dispute. The parties have control over both the decision to settle and the terms of any set-

tlement agreement. Where successful, Mediation results in an agreement that is contractually binding but

cannot itself be enforced internationally like an arbitral tribunal award.

A mediator’s qualifications, together with his responsibilities concerning conflicts of interests, are
covered by the ICC’s mediator selection rules:

Article 5 Selection of the Mediator

%kk

3
Before appointment or confirmation, a prospective Mediator shall sign a statement of acceptance, availabi-
lity, impartiality and independence. The prospective Mediator shall disclose in writing to the Centre any

facts or circumstances which might be of such a nature as to call into question the Mediator’s independence
in the eyes of the parties, as well as any circumstances that could give rise to reasonable doubts as to the

Mediator’s impartiality. The Centre shall provide such information to the parties in writing and shall fix a

time limit for any comments from them.

4
When confirming or appointing a Mediator, the Centre shall consider the prospective Mediator’s attributes,
including but not limited to nationality, language skills, training, qualifications and experience, and the
prospective Mediator’s availability and ability to conduct the mediation in accordance with the Rules."’

The ICC addresses mediator impartiality in its rules concerning the mediation process:

Article 7 Conduct of the Mediation'®

1

The Mediator and the parties shall promptly discuss the manner in which the mediation shall be
conducted.

2
After such discussion, the Mediator shall promptly provide the parties with a written note informing them
of the manner in which the mediation shall be conducted. Each party, by agreeing to refer a dispute to the
Rules, agrees to participate in the Proceedings at least until receipt of such note from the Mediator or earlier
termination of the Proceedings pursuant to Article 8(1) of the Rules.

3
In establishing and conducting the mediation, the Mediator shall be guided by the wishes of the parties and
shall treat them with fairness and impartiality.

4
Each party shall act in good faith throughout the mediation

15
16
17

See <https://www.adr.org/aaa/faces/rules>.
See <http://www.iccwbo.org/about-icc/organization/dispute-resolution-services/>.
See <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/#Article_5>.

¥ See <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/#Article_7>.
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2. European Example

European Code of Conduct for Mediators
1.COMPETENCE, APPOINTMENT AND FEES OF MEDIATORS AND PROMOTION OF THEIR
SERVICES

1.1.

Competence

Mediators must be competent and knowledgeable in the process of mediation. Relevant factors inclu-
de proper training and continuous updating of their education and practice in mediation skills, having re-
gard to any relevant standards or accreditation schemes.

1.2.

Appointment

Mediators must confer with the parties regarding suitable dates on which the mediation may take pla-
ce. Mediators must verify that they have the appropriate background and competence to conduct mediation
in a given case before accepting the appointment. Upon request, they must disclose information concerning
their background and experience to the parties.

1.3.

Fees

Where not already provided, mediators must always supply the parties with complete information as
to the mode of remuneration which they intend to apply. They must not agree to act in a mediation before
the principles of their remuneration have been accepted by all parties concerned.

1.4.

Promotion of mediators' services

Mediators may promote their practice provided that they do so in a professional, truthful and dig-
nified way.

2. INDEPENDENCE AND IMPARTIALITY

2.1. Independence

If there are any circumstances that may, or may be seen to, affect a mediator's independence or give
rise to a conflict of interests, the mediator must disclose those circumstances to the parties before acting or
continuing to act.

Such circumstances include: any personal or business relationship with one or more of the parties;
any financial or other interest, direct or indirect, in the outcome of the mediation; the mediator, or a mem-
ber of his firm, having acted in any capacity other than mediator for one or more of the parties.

In such cases the mediator may only agree to act or continue to act if he is certain of being able to
carry out the mediation in full independence in order to ensure complete impartiality and the parties
explicitly consent. The duty to disclose is a continuing obligation throughout the process of mediation.

2.2. Impartiality

Mediators must at all times act, and endeavour to be seen to act, with impartiality towards the parties
and be committed to serve all parties equally with respect to the process of mediation.

3. THE MEDIATION AGREEMENT, PROCESS AND SETTLEMENT
3.1. Procedure

The mediator must ensure that the parties to the mediation understand the characteristics of the me-
diation process and the role of the mediator and the parties in it. The mediator must in particular ensure that
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prior to commencement of the mediation the parties have understood and expressly agreed the terms and
conditions of the mediation agreement including any applicable provisions relating to obligations of confi-
dentiality on the mediator and on the parties. The mediation agreement may, upon request of the parties, be
drawn up in writing.

The mediator must conduct the proceedings in an appropriate manner, taking into account the cir-
cumstances of the case, including possible imbalances of power and any wishes the parties may express,
the rule of law and the need for a prompt settlement of the dispute. The parties may agree with the mediator
on the manner in which the mediation is to be conducted, by re

ference to a set of rules or otherwise. The mediator may hear the parties separately, if he deems it
useful.

3.2. Fairness of the process

The mediator must ensure that all parties have adequate opportunities to be involved in the process.
The mediator must inform the parties, and may terminate the mediation, if:

— a settlement is being reached that for the mediator appears unenforceable or illegal, having regard
to the circumstances of the case and the competence of the mediator for making such an assessment, or

— the mediator considers that continuing the mediation is unlikely to result in a settlement.

2.3. The end of the process

The mediator must take all appropriate measures to ensure that any agreement is reached by all par-
ties through knowing and informed consent, and that all parties understand the terms of the agreement. The
parties may withdraw from the mediation at any time without giving any

justification. The mediator must, upon request of the parties and within the limits of his

competence, inform the parties as to how they may formalise the agreement and the

possibilities for making the agreement enforceable.

4 Confidentiality

The mediator must keep confidential all information arising out of or in connection with the me-
diation, including the fact that the mediation is to take place or has taken place, unless compelled by law or
grounds of public policy to disclose it. Any information disclosed in confidence to mediators by one of the
parties must not be disclosed to the other parties without permission, unless compelled by law.

3. United States Example

In 1994, the American Arbitration Association, American Bar Association and the Association for
Conflict Resolution produced model standards for mediators. These Standards were revised in 2005 and
serve as the model for mediations for many jurisdictions.

Preamble

Mediation is used to resolve a broad range of conflicts within a variety of settings. These Standards
are designed to serve as fundamental ethical guidelines for persons mediating in all practice contexts. They
serve three primary goals: to guide the conduct of mediators; to inform the mediating parties; and to pro-
mote public confidence in mediation as a process for resolving disputes.

Mediation is a process in which an impartial third party facilitates communication and negotiation
and promotes voluntary decision making by the parties to the dispute.

Mediation serves various purposes, including providing the opportunity for parties to define and
clarify issues, understand different perspectives, identify interests, explore and assess possible solutions,
and reach mutually satisfactory agreements, when desired.
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STANDARD I. SELF-DETERMINATION

A. A mediator shall conduct a mediation based on the principle of party self- determination. Self-de-
termination is the act of coming to a voluntary, un-coerced decision in which each party makes free and infor-
med choices as to process and outcome. Parties may exercise self-determination at any stage of mediation,
including mediator selection, process design, participation in or withdrawal from the process, and outcomes.

1. Although party self-determination for process design is a fundamental principle of mediation
practice, a mediator may need to balance such party self-determination with a mediator’s duty to conduct a
quality process in accordance with these Standards.

2. A mediator cannot personally ensure that each party has made free and informed choices to reach
particular decisions, but, where appropriate, a mediator should make the parties aware of the importance of
consulting other professionals to help them make informed choices.

B. A mediator shall not undermine party self-determination by any party for reasons such as higher
settlement rates, egos, increased fees, or outside pressures from court personnel, program administrators,
provider organizations, the media or others.

STANDARD II. IMPARTIALITY

A. A mediator shall decline a mediation if the mediator cannot conduct it in an impartial manner.
Impartiality means freedom from favoritism, bias or prejudice.

B. A mediator shall conduct a mediation in an impartial manner and avoid conduct that gives the
appearance of partiality.

1. A mediator should not act with partiality or prejudice based on any participant’s personal cha-
racteristics, background, values and beliefs, or performance at a mediation, or any other reason.

2. A mediator should neither give nor accept a gift, favor, loan or other item of value that raises a
question as to the mediator’s actual or perceived impartiality.

3. A mediator may accept or give de minimums gifts or incidental items or services that are pro-
vided to facilitate a mediation or respect cultural norms so long as such practices do not raise questions as
to a mediator’s actual or perceived impartiality.

C. If at any time a mediator is unable to conduct a mediation in an impartial manner, the mediator
shall withdraw.
STANDARD IIIl. CONFLICTS OF INTEREST

A. A mediator shall avoid a conflict of interest or the appearance of a conflict of interest during and
after a mediation. A conflict of interest can arise from involvement by a mediator with the subject matter of
the dispute or from any relationship between a mediator and any mediation participant, whether past or
present, personal or professional, that reasonably raises a question of a mediator’s impartiality.

B. A mediator shall make a reasonable inquiry to determine whether there are any facts that a rea-
sonable individual would consider likely to create a potential or actual conflict of interest for a mediator. A
mediator’s actions necessary to accomplish a reasonable inquiry into potential conflicts of interest may
vary based on practice context.

C. A mediator shall disclose, as soon as practicable, all actual and potential conflicts of interest that
are reasonably known to the mediator and could reasonably be seen as raising a question about the media-
tor’s impartiality. After disclosure, if all parties agree, the mediator may proceed with the mediation.

D. If a mediator learns any fact after accepting a mediation that raises a question with respect to that
mediator’s service creating a potential or actual conflict of interest, the mediator shall disclose it as quickly
as practicable. After disclosure, if all parties agree, the mediator may proceed with the mediation.
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E. If a mediator’s conflict of interest might reasonably be viewed as undermining the integrity of the
mediation, a mediator shall withdraw from or decline to proceed with the mediation regardless of the
expressed desire or agreement of the parties to the contrary.

F. Subsequent to a mediation, a mediator shall not establish another relationship with any of the
participants in any matter that would raise questions about the integrity of the mediation. When a mediator
develops personal or professional relationships with parties, other individuals or organizations following a
mediation in which they were involved, the mediator should consider factors such as time elapsed follo-
wing the mediation, the nature of the relationships established, and services offered when determining
whether the relationships might create a perceived or actual conflict of interest.

STANDARD IV. COMPETENCE

A. A mediator shall mediate only when the mediator has the necessary competence to satisfy the
reasonable expectations of the parties.

1. Any person may be selected as a mediator, provided that the parties are satisfied with the me-
diator’s competence and qualifications. Training, experience in mediation, skills, cultural understandings
and other qualities are often necessary for mediator competence. A person who offers to serve as a media-
tor creates the expectation that the person is competent to mediate effectively.

2. A mediator should attend educational programs and related activities to maintain and enhance the
mediator’s knowledge and skills related to mediation.

3. A mediator should have available for the parties’ information relevant to the mediator’s training,
education, experience and approach to conducting a mediation.

B. If a mediator, during the course of a mediation determines that the mediator cannot conduct the
mediation competently, the mediator shall discuss that determination with the parties as soon as is prac-
ticable and take appropriate steps to address the situation, including, but not limited to, withdrawing or re-
questing appropriate assistance.

C. If a mediator’s ability to conduct a mediation is impaired by drugs, alcohol, medication or other-
wise, the mediator shall not conduct the mediation.

STANDARD V. CONFIDENTIALITY

A. A mediator shall maintain the confidentiality of all information obtained by the mediator in me-
diation, unless otherwise agreed to by the parties or required by applicable law.

1. If the parties to a mediation agree that the mediator may disclose information obtained during the
mediation, the mediator may do so.

2. A mediator should not communicate to any non-participant information about how the parties
acted in the mediation. A mediator may report, if required, whether parties appeared at a scheduled medi-
ation and whether or not the parties reached a resolution.

3. If a mediator participates in teaching, research or evaluation of mediation, the mediator should
protect the anonymity of the parties and abide by their reasonable expectations regarding confidentiality.

B. A mediator who meets with any persons in private session during a mediation shall not convey
directly or indirectly to any other person, any information that was obtained during that private session
without the consent of the disclosing person.

C. A mediator shall promote understanding among the parties of the extent to which the parties will
maintain confidentiality of information they obtain in a mediation.

D. Depending on the circumstance of a mediation, the parties may have varying expectations re-
garding confidentiality that a mediator should address. The parties may make their own rules with respect
to confidentiality, or the accepted practice of an individual mediator or institution may dictate a particular
set of expectations.
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STANDARD VI. QUALITY OF THE PROCESS

A. A mediator shall conduct a mediation in accordance with these Standards and in a manner that
promotes diligence, timeliness, safety, presence of the appropriate participants, party participation, proce-
dural fairness, party competency and mutual respect among all participants.

1. A mediator should agree to mediate only when the mediator is prepared to commit the attention
essential to an effective mediation.

2. A mediator should only accept cases when the mediator can satisfy the reasonable expectation of
the parties concerning the timing of a mediation.

3. The presence or absence of persons at a mediation depends on the agreement of the parties and
the mediator. The parties and mediator may agree that others may be excluded from particular sessions or
from all sessions.

4. A mediator should promote honesty and candor between and among all participants, and a media-
tor shall not knowingly misrepresent any material fact or circumstance in the course of a mediation.

5. The role of a mediator differs substantially from other professional roles. Mixing the role of a
mediator and the role of another profession is problematic and thus, a mediator should distinguish between
the roles. A mediator may provide information that the mediator is qualified by training or experience to
provide, only if the mediator can do so consistent with these Standards.

6. A mediator shall not conduct a dispute resolution procedure other than mediation but label it
mediation in an effort to gain the protection of rules, statutes, or other governing authorities pertaining to
mediation.

7. A mediator may recommend, when appropriate, that parties consider resolving their dispute
through arbitration, counseling, neutral evaluation or other processes.

8. A mediator shall not undertake an additional dispute resolution role in the same matter without
the consent of the parties. Before providing such service, a mediator shall inform the parties of the impli-
cations of the change in process and obtain their consent to the change. A mediator who undertakes such
role assumes different duties and responsibilities that may be governed by other standards.

9. If a mediation is being used to further criminal conduct, a mediator should take appropriate steps
including, if necessary, postponing, and withdrawing from or terminating the mediation.

10. If a party appears to have difficulty comprehending the process, issues, or settlement options, or
difficulty participating in a mediation, the mediator should explore the circumstances and potential accom-
modations, modifications or adjustments that would make possible the party’s capacity to comprehend,
participate and exercise self-determination.

B. If a mediator is made aware of domestic abuse or violence among the parties, the mediator shall
take appropriate steps including, if necessary, postponing, withdrawing from or terminating the mediation.

C. If a mediator believes that participant conduct, including that of the mediator, jeopardizes con-

ducting a mediation consistent with these Standards, a mediator shall take appropriate steps including, if
necessary, postponing, withdrawing from or terminating the mediation.

248



dI01606 36406 33663010
0153 9020LO™

390609

(®%960630b Lobym3dmgabgmm™)
Babsba@gyzomds
dgbagoeman

B0653g00Mg Lobgmadmgebgmm™™ Fgoagds obomagdolb gBMMImomdobegsh, Gm3gmacs

390000(300L §H96063980b030L sBMgMadol a56353mMd0 as8maygbgdmes'. b Lbgowsbbgs
53909309600 g53m30mgdab baggmdzgmbgs dgdndsggdemo @s dmasegl:

e LodoMmamb

* bogdmmmgosl

® 3m3Mbo0go300L mgmEasl
® 53530l mgmEosb

® bmzomemgosl

* @GO SbMmMImmmansl
3606303980, HMImgddy(3 bodMmmBns oxMdbgdmmo, bzgds Lobgmdbogm s gMHmgbym

LoDPZMYEL. gb oM 3L 33mg3e 3gns(300Lb MgMENgdol Bgbabgd — gbss oG PMMBs Jgmas30ab

MboM-B393980L gobognmaMgdma. bsdMmmBal Bnbsbns, BaMdmaanbmb Ladabobm nbgmmdszns

5 3mb&94LEN, Mo Iamoma Labbsgmm dmogmobmgals s¢30mgdgmo doMmdss. 89JbEo sbg-
Gomos 350030 LGomom, 350dE30MN MO sbsM™Mgdals s FoMambgdol gotgdy.

Lobgmddmzgebgmm  bonbGgMmgbm, 3MmMdmgdol aowsebyzg@odyg dodstornmo &gd603nco

bgFbgdomes g980Mgdnmo s 30dsMmmmos 3mbymoad@&mea bodms0ob gosbyszg@edy. 0aon

ok

stk

Ladb@go Ggbobal badsGommal Lgmmob gogdmgbowgb@o, sbmzaMgdaymo ©giebo, badstommal 3Gm-
Bgbmin, Bgasznol 9db3gH &0, BMb3 g3o6Lal ogal gowsebygzg@nb (396&Mo.

3oqb@mbal Mbogg@bo@g@ob ogab sm@gmbo@oymmo gosbygg@ob (396@Mab amMgd@men, 3Mmag-
Lo,

&Mgbabgal LobgmBdemgzabgmmb dgddbs 98gMnggma bambal ammmobbdng@gdol Jgogase ©s dgHnzal
dg9Emngdma 3§98 9ol bagMmedmabm gobgamamgdal bosggb@mb (USAID) dbstiaggmaom gobes dg-
Ladmgdgmo. babgm8dmgabgmmdn ged8mmddnmao Jgbgommgdgdo g3mmgbal 938mMA5dL s, dgbodmme,
o6 godmbo@ogmglb USAID-abos s 533-0b dmagtmdal dgbgommgdgdl.

0mbndbyma babgmddmgsabgmm dgngdbs s85Magzalb dggMmgdamo 3Go@gdalb LogMmadmmabm gsbznmea-
6980b Losggb@mb 8ogm FbsMmaggMoma gMmmdmogan 36Gmgd@ob gomamgddo, MHmIgmoz aobbme-
(309 303mbagmgo-©absgmgmoal do(oz0l 0bLEG GG nL JommabsgMmgdol @odmy 30 demmdo-
Lo o Lodamomgdtogn gadmngfmadol 3Gmgd@ol, 0306 xozobodgomalb babgmmdol mdomabolb bs-
bgm3bogm mbaggmbodg@ab megol sm@gmbs@omma gowsbyszg@ol gMmazbmma (396@abs s badbmgm
B9bsobob bLodommeal bzmemab dog.

Boemmdsl gbooo Bggbl 3am@bomEgdl Bmagdolb gob3sgmmdsedn gmabs g3o6bab (396@®ab (badb&gm
Bgbabolb Ladsmmob 3mmagxn) d08smm asbgmmo mgsBmabmgal, Gag Lbgowabbzs &Mgbobabaobgm-
8dm3obgmmb 3g8doggdoms s abgma 3obomygdalb dgwagbom gedmabe@e s Modys gb 3Mmgd@ns ws-
39dbgdmmoa; asbbagnmGgdam dsmmdal gabroo 3GMPLmE 35bL myYE@mbL, dmbodsmmmyggdl:
3609 39m80bbo s gmb Jmbgmol dmbomaby gobomo@o@mmgdl. 3 Lobgmddmgebgmmlb gudmgbom
LogoMoggmmb dmbobemgmdsl s do@emdsl g9booo 03 domabbdggobocmzal, GmBgmag 3sb dgwosznals
obgMazabomgal gobboo.

249



56185 3005650 ,RBLOGOGMOYm® babosmal, s (3 ,dgxobgdomo® gobmago. ndwpgbow, Mod-
6oz GMybnbgol 3sbamgda, smn bmgswo 3mb6EgJLENL gemzamabbabgdom, 6gdnbdngma 3g-
053006 d06s5Mbob dgLodadabos, of yyGemgds, bdoc dg3mbzgzsdn, dgoas(300b doMoma 3o-
o0gdsdg dobgomogds — 0469ds gb Lobgmdgnmgdm dgomobbdgdobs oy bobodsMomm ©ags-
bg 0ox3dbgdyymn dgmns(30s.

39005(300b bsM-R393980L doGmngas LBsgmgds 3gomgdoo (LBszms 8mddgmgdada). babgem-
3dmgobgmm gg@sbmoglb Rosbs(33emgdl bobbogmm (303mb, Mm3gmoag 3gmgz0b, »39mgd0b®, 360-
&0g9mo bgogobs ©s 33moeg gows3gmgdal 3Mmigbb ammobbdmdl s, 53335Mo, stz gb Labgem-
3dmgobgmmos go3mbs3mabo — 0gn dbmemme 83 (303emb sBgMb.

dg05(300L M gbnbgn gobws gMm-gMmo doMomawo 3Mm339@qb(30o IMsgsamo sgm3s@nbe
04y 365480 3Mbobmgals, oo dmEal dsmmzal, gobag sGsbmmglb YBndMos dgmns@mEsw dxmdom-
35bg. 3Om(39Lbob 93mM3byFmazn (3m@bs Lodamadsl admggs, sgm3s@0 Logmmat 3mogbdgol
1399 3mgdLaby@mb — gb 046939 ,,&M6Dagz0mma” M 313gb@ 0l IMIbswgds, BmMBgma Labgem-
393609 gdm 30mmdgdal dgnbEmmgdmmdabs s dab dgmgagdlb asbobomogl; sbgzg 3mngbdo-
boogolb s30lb GoMamgddo dgmas300b dgbobgd nbgm@mdnmgds oy 3mogb@al dgwmaszool 3Gm-
39L30 BoM38m3sagbemmds.

bobgm8dmgebgmm bagemgodmgdom, Mmmumo mdsdgdom, Lodmdom @ogamgdgdocms s
3585m00730055 G300 0. Jomnmzal, Mm3gmosz bbogmal goamdgmgds bLyMo, 56 5068 9-

9L900 Loe®Iobgnmo MgmEngdalb Jgbbogms, Bo3NEGg&O MmamM(3 g, mbGom, abggzg dgd-
M0 MEO3om o35G gd0m 3obamal 1 bOHYMb3gmmymeyl.

l. 3g05(300L Logwmdzmgda
1. 3g05(300L 3bgds
1.1. 3admbagmgs

390053002 Ao 993L 3900698000 0593006 Lodamgdol Loregabmdl 3mbgmo@ob obobyals
LEONSDY BmboggeMmgdmom. 39Mdme, 3g00s(300 30 bmmdgodMAL dgbodmgdmmdsl, sofMopmb
0530050 MM EsbsbaMKn, LML s BbsBLYMN batggda, MmImgda(z bodsGmmgdMago s-
3005 O FMEIomnEn Lodsmmombomadmgdal 3Gm(35LgdL sbmaglh ®sb. dmgogco dgdmbggzsdo,
ob Lodgamgdal 560ggdlb dbatggdl, mamgdamo dadbgb- @s 30MHmzgbgdomdmmabo MMmogHormdy-
30 390b656RMbmb. 3g0s(300L dmgmo bodemo abss, HM3 ol s@sd05658L bodmamgdsl sbaggdl, oo-
3006 5060@Mb LadsMmmgdfmngn 8gdsbnd3gdal 4o8mygbgds s Ly znmbo gssbyzo@mb dbmemme
dbomggdal doge d93m3ds3909ema s dg@mbgmemn gabao.

3Mbxmoad@o (3bm3Mgdol goMoanzama babomoas. ol dMogsmo gmEmBom gmobogds: s©sdo-
0630, 5©5305698L dmM0b, 5@s3056Ls @s 0bLEEGM(305L ImMMAb, 5©@3056LS s FmagHmdals Immal,

Bmgng®or bob@gdsda ,8gns(300“ Jgadmgds dm3Mng gdramdom 3Gm3gbse 0dbgl 8mblgbagdma, md-
(35 ImIF0g 9dmmds bbgs 3603369mmgdbag @oMgdl. Jgmns(300L FMIFng gdmmdama dGm3gbo 3mBgH-
3o bogombgdda ,mbLo@Momab® 1980 brob 8m8Mnggdmmdam Bgbgddos dgagndmas s8mgnzombmon.
3m3Mogagdemals Gmmo 3gas@m@als Ammal dbasgbne. 0d dbafmggdl ©sdmyyznEgdgmn s doyggfMdmg-
dgma baboo gbdsmgds s @agal 3Gim3gLdn 3gmombobrabogma dgmabbdgdals Bnmbygzedn bgmdgdbymd
306 BomBmomaqbl. ,bba@Mmamob® bybgdal dobgozom (UNCITRAL), ab 8m3moggdemmdoma 36m3gbob
gzgme sb3gd@b dmazegl, ImdFnggdmmdama dmegmoals dsgsmoamals BoMdmmagbao LodmgMagl, oy
Aol 9bos BoGommgl 3Mmzgbo s MmEalb abnmogl, gbgds 3BmgAym sbdgd@gdl (8mdma-
39830l ©8603635Lmob s 393806 gd0m) o 3GM(390MMgdL Dmasw J(39398y. gb Bgbgda, sbaggg, gbg-
35 abgor bogoobgdl, Gmam@gdazes: 3mbgoabznommds, 3@ 30(39dmgdal bgmdabsbzomdmds bbgs
3mm(39bgdnbomgalb s FgdmNE39dL, bamggdds LogdobBomBmgds LabsdsGmmmdn o6 Lbgs aBgbgdy-
939330 350896mb 08 @AM, MBm(zs 8gasznal 3Mmzgbo Abgmgemdadas. ab. <http:/www. uncitral. org/
uncitral/en/uncitral _texts/arbitration/1980 Conciliation_rules.html >.

250



03000m6 06LE0E (3098 ImEab, 3nEENAIELs s gHgdL FmEnb. 3Mbgmnd@gdl bbgswabbgs do-
BP0 9g3L. Igas(308 o6 sMabl 5436nma ndabogal, Hm3 3m33mgdbacn ,gbogdmmmanalb™ doDsobo
dgobEmmmb s 3Mbxrmod@ob 3nm@nenmo oy bmEosmy®o Jbomggdo gowadmsl; dgons(zns
sbggg o6 360l dg4dboemo ndabmgol, H™3 gsbLsdDZMML abGMEMonmo Bod@gdalb sMbgdmds, MHm-
dgmma(3 dgbadmms, 3mbgmoag@o godmabgzoglb s dobo dobsobo o6z mdogd@neo ,Lodsmmab®
o3 q6s.

Bmgngho dgdmbggzedo, 3mbymoad@o dHwabs ©s (33momgdobsmgal bsgdome 3mboGono
Loabagons; Lbgs dg3mbgg396do, ol dmbobomggdl 31 3MBEYJLE3dn Bomdmahgbl ws (3bmgMgdal
abgo sb3gd@Los 3ma(3o3L, MM3gmo(y dndwnbatyg 3Mbymag@ ol 3Gmdmgdadn sl bswegds. (sbmzmg-
3090, o300 1139@9L dg8mbzg30d0, 58056980 RrMdg6 gbadmgdemmdsl, 30d@nbamyg 3mbyymoaddn-
0 LodMo(300L 3GM(39Ld0 bdPomsMmo gbgdo OLELMB, MMI(35 ymzggmmzgal gb o6 s3sMcgdl. dgwo-
5308 d94360mos 0dnbomgal, Hm3 ©sgb3sIMb oc, 306(3 gMbRmod@ e Lodno3ngddo Labamagdem
353mbagmob dngdslb dgg(300905, Moms Ladmemmme ssmbomb magn 3mbygmnd@gdl.

53 §Mgbabgol gamamgddo Bz960 80bsbo 3mbxrmnd@ ol smB8mgbzms o6 gobmogm. dobsbos,
dg30399domo abgmo 0sMomgdo, MmImagdoy dbatggol Lodmomagdsl dobzgdl, bogymed ,a0356-
®3905L“ doobomb, 56, Lyyem I(306g, 3569M0EMb 3MbB &L gMmmdmngo aswsbyzg@omgdgdals
domgdom, Mm3gmms(3 398amddn by gMogdnsb.

39005(309, 3Mbgdomo, ©sdbdomyg Immsadams3gdol gmmdss. dgwns3nol MHmL d9bsdy 3o-
60 dbamggdL gbdstgds, Hmd doo:

e Imabnbmb Ly 3mafn 0b@gMgbgdabs s bs3ombgdal n@gbGago(30Mgdys;

® 350530bMRmEL6 s3Mgboobs s 3Mobabasb;

® 565M3mmb 959G M0 BmedaMs3qds;

® 03mgmb 3Mmgo@0gmo godmbsgamo bognmemn 3Gmdmgdgdol dmboggemgdma.

39005(305 356Lb35309d5 LobETsMMEM og0LASE 56 5Md0EGMognbasb 0dom, HMA o Fbotggdo
»30mmb oMmoggb Lognmat dgmgal, Moz 60dbagl 0dsl, M3 o7 M0k abs dbomggdo, Hmdmagdacs
Bmdgb dgbodmgdmmdal, mogem asbbabmzMmb, Mmwal bogobgb, 56 o6 bogowbgb 3m33&mmaal-
By s M5 306mMdgdol gomgamabbobgdoom. 35dnb, Hm(35 FgosGmMal Mmmos, asxdmggb 3Mm gL,
3batrggdo 06oMBbgdgb 3MbGEMmL Mo30060m0 Fmmsdsms3gdol dobssmbbs s dgogady.

“
‘ VAL aM®OdLIs MY
3 (MCILL SES

JMa0dJ60bL

ADANOLH@HIMESL S0SOLIL

r

39005@MM0 53mbGmmMmadl 3Mm39LL o dob dndEnbomgmdsl, dbsmggdo 3o mogow aob-
LoDPZM396, J0oMb M) sMS 3B Y39GEgds @s ol 30MHMB5dL nbamsggb.

39005(300b 8M3gMmn gobLodmzMgds sMLgdmAL, 8ogMd, bmaswaw, nbnba dgwas(z00l, Mm-
am@ 3 Bobomo@o@mmal, Gmmoal 3obbobdmgMHoo dgdmagamamgdnsb, Mmdgmag gbdomgds swo-
300698L, 3mbgymod@n® Lodms30530 J0sabmb gHmmMdmag dgmabbdgdmm aswsbyzg@nmgdsb. 3g-
©05GMMOL MM 3Mds ImbadsGmmal dbgsogbo, ngo 3ndomdl dmeagg 3baMggdmseb ghmaw ndab-

251



030b, BM3 dmadoms3gdol Babamabgds dmobmabmlb s dsm JmEnlb B0 gHNMsbbdmdabs o
3505694398 0mgdal 3omgdol 3bamds d5436sb.

Bmads HM3 3mJ300, 390005300 Lmogabmdl oMo, 3MbynEgbznomy® 3Mm(39LL, Gm-
dgemdo(y oy 396dmgdgmn 3gbadg bofmg Bosbamabgdl s gbdamgds dmmegg 3bscggdlb 989G ne
33960 35(30530. 030, 356 3399mBomo, bGONIENMbgdnm, OMd 3 dmdboem, Bmmadsms3gdab-
030b 3530bbmm go6gdmb §360b, Gm3gemda(g 3batggdl 3mbgnwgbznsmMo Immadamsigdal be-
dmoemgds gdmazoom.

dbomggdn dgens(305d0 bbgaabbgs badymsmgdom 8mensb, gbgbas:

® Jgoobbdgds ADR-0b g398mygbgdol mamdsady ag0L bomdmdmdal dgdmbggzeda (bdoMac,
LbobgmB9 36 mmgdm bobosmal?);

® J900obbdgds ADR-0b 35dmygbgdol momdsdy ©a30b Bomdmadmdal dgdga Labodstmmmb o6
530bomgob gBEadsdmbomo mGasbmb dogH Logdob dgmasznabsmzgal gosgdegbol bogndzgmby.

1.2. 3g0n3(300b Amemo 330L ImagzeMgdab 3Mm(39L900b Rog33dn

3bmmmg Bbsfggdn —— 8gbodg Bbotab gobdsmgos —— 3gbodg dbaals dogm
dbstob 8ogt omgdmmo Bomgdmmo ao@sbyzg@omgds

3o0obygg@omgds

Imodamoggoo ———»  Jdgmosznd S — bogommgdgenm sMdaGMogo,

563L335mEgd MM sHBGHIgo ——»  LoboBsmorrm dGmgbo
LobodoBmmm gowsbyggnmgos

©053M335bg 1 300M5L 8636965 BbaMgl Bodmeagbamos, oy Hmam® Bywgds @eggdal
m39@9Lo Bsbomn ymzggmeemon® (3bmzEMgdsdn — dbaMggdo o30L 3MM(39Ldn gosbyzg@omgdg-
35307 3000mb 00sb, 3gbady Fbsmal Raggzol ascgdg; 30 Mgbo 3s6xg9bs Bsbagma 30 Lado-
0ob3omm dogomomlb gmegzabmdom, HmIgmdas s3s 8gLady 3oMal BngMm bywgds; bmemm dmsdo,
bosz dgnsznnl dgbadmadmmmdsl 83Rbggm, 3gdmmnl dgboedy dbsmg, Mmgmas 56 ©ogol ao-
obobygz9@ 90 BaMdmmagboemon, sMsdgm ndmggs Mg3mdgboa3090L, g Mmam® xbos bomadsm-
0mb 0335 8 HMam® Mbes aosbywglb ngn dbatggdal Lobomggdmme.

Bog5mnma, ©33980b goabyzg@ el bagMommIm@abm (396@ 0 (s3gF0gmmo bos@mda@Mogm sbmznszonl
LogFmedm@abm gobymanmmgds) d98mga 98mbofmomlb 3gmogabmdl: oy Fbatgndlb by@gamo sjzm, 8gwon-
3300 Labgmdggmadm 30mmdgdda aobgfmmb (o30L aomsebygzg@olb ghm-gMma Lodmamgdal babg),
35806 3001 3g05(300bmMdb s3ogdnMgdnmo 3oMmdals BoMmgs dgmdmosm, Moy LasMdaGMagm 3omdals
LEBEIMG MM BsBara gobogds, 3oMdme: ,00q o8 bymdgiFumgdal BoMamgddn ©ags bomdmnddbgds
3 I35 3930l 3 bom dobo Image6gds dgndmgdgmas, Bbofggdo 0obbdgdask, 3ofMggm Mogdn, ngo
39005(300L gbom dmaggzemmb LogmadmGabm dgmnsoal (396Gl Mgamsdgb@ol msbobldsw, 35643,
Lobs8 3BMBmg8al gobboemgs sGd0GMagl, Dmasmsm babsdsMmmmb ob bbgs azal gows86y3g@) nbbdn-
BB gosg3g8s”. oy batiggdlb by@o, bognmomo ogolb gowobabygg@em 3gmnsznsl 8ndsfcmmb, dso
23 30Mmdab JgbHmmgds 8mabggo: L0800 BboMggdo obb3gdnob, agal Logsbo Bgwas@m@al 8agm
a0bbamzol o d393mgdatimb, a3 bagMmmadmmabm dgmasznab (396@Mab Bogm 0BsmBmgds bogMmedm-
abm 8g0s(300bmob ©s30330M9dmma Bgbgdol meboblow®. (39b6J@dn sbggg dgebdmgdgmoas, 8gmns-
BMM0b 33om0g03o300L, 8gommab, 965dmanMmgdal, saomabs o Lbgs Logombal dgbobgd nbym-
3a(300 aymb dm(398mo, Moz Ibatggdobomgal sd@momya gobmoagm.). bgmBabobzomdas: <https:/www.
adr.org/aaa/faces/rules>.

252



1.3. 3gn3(300b gm@3s>§0

390005309, B39Mmgdabedgdm, babsdsmmmm 3Mm3gbmab dgoamgdoo 3g@Bomon maz30by-
RO, 3MdPMAIo© a56gdmdn J0dnbsMgmdl. 0dwgba, Medpgbswas(s gb 3Gm(39bo nbrngnwg-
30l Bomoremdsl gmobb3mdl, ob doma LogoMmgdgdal s@a3@nMgdnbsggb bos nymb dndsm-
0. 0] Hmam bos bomndsmomb dgmans300b 3Gm(39L0, 3060LsdM3Mgds dgmns@mEal gg-
dm3bgd0ms s bGamoom, sbggg YO MNMdgdooc Bbomgqdl dmmal, 08 0bgm@mBs3nabes s bagn-
mgd950L dabgogom, Mog begds (36mdaemo dgmnsznall 3Mm3Lob go6dsgmmdsda. ymggema dg3-
0bgg30bm3z0L, 3MLgdmMAL Bmaswan dodemmba (3Mm(39L0), A™MIgma(s, bJoMaw, s3Mmdamgdamos.

dodmbamgs

39005(300b bgbos bdoMaw nbygds Fbsmggdal 3Mgbgb@oz0gdom, Losz 3Mm(39Ld0 3mbabo-
mg 30Mgd0 ©a30L Lagmme® gg@boslk bomdmowmggbgb. 93 Mmb dbamggdds dgbedmgdgmos,
353mbs@mb 3Mobo, @onammb g3m(30900baash. 3 @ab3mLogdol asbdsgmmdada dgmos@mMo
(300emmMdlL, 53ma3bmb dbamggdol 0689Mgbgdo s gs3m339mmb, o9 Me@md, Mo dobybgdas
dbotgms dngf ao(3bd0gdmn 3mbazogdol 396, dgdmgy 9@o3Dy dgnoGmma dbomggdomsb
9fma© dg039ds398L ol BgbEngl. o3 3Gm39Ld0 dbsGgms dmEolb 3m3bagsazns Bogmgdaw
99m30nE0s ©d omo yeomgdaolb dodsMmazs dgbodmm aosbyzg@nbzgb brgds. 8gwns@meo
bdnMo gbdamMgds 3baggdL, gosbobrmb Ls 3mamo gowsbyszg@omgdgda. oy Absmggdo dnomby-
396 3900bb3dgdsl, nbobo BgMommdoo dgmobbdgdol smabMyymagdgb, HmIgmbss, dgmég dbcng,

bgedg 3O mmgdal doma(s og3b.
9893300

39005(300L 3GM(39L0 bymo dofomsn bGowoobogsb 33@6360:4
390058mMMab BaMmagbs s Fbsmgms 30gdgb@ (30900

|

0bgzm@35(300L 3mdngds s ol BgbMangab Ly zombgdal a5bLbsdmgzms

ol Babmogal d93¢doggds

Lo goobob gosbyzg@e (3o60568)gdal d934daggds, aoobnbggs, Bmmadsms3gds)

35056y39@&0mgdsdmg 80bgms (56 Robda dgbgms)

Bmgoghon §Mgbgcao 3Mmizgblb bMs 3@ gammnsm ymaxl, Mobsg mmbo sds@gdoma dgbomhgzo 3ma-
3mbgb@on 9do@gde.
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03 LB NG YMOL Gofgmgddn dmbsbormggdn 03gmMgdgb (3om3gMem Loggbn@madl ndwgb-
RO, M38gbrgMoz bagnmms. 3Mm3gbo s dobo LBd©ogda o6 oMol 33036 Rombmadda dmg-

39990, babo.
2. 35058 mMab Gmeao

39005&mMab doMomewn Gubd3009, @ogbdammlb bamggdl 3m3nbazsoob 3Gmggbda. 3g-
©05@MM0 boMm3omMmagh 3Gm3gLL, 53MbGMMEgdL nbxm@mds(zomm bsowl, gbdsmgds dbacggdl,
359633696 Lo 30cbdo s F0g0wbYL 3owoby3z9@93wy.

39005@™MMIs 56 Mbs god390mb dg3gao:

® 25bbogmb;

® 3000mb 38303909000 3o®sby3z9@0mgdgdo;

e nd0damb (30m3bMogn aosbyz9@0L3gb;

¢ Rodmoysmadmb 3mba(3ngda (8mbadEgdgdn);

® JgoLeyemmb dbogemal 56 dmbadastormoals Hmeno;

® 353mM0@obmb gobshgbo o6 Jogomegdymadgma goebyzg@omgds;
® 33doemb dbamgqdl, Joommb gowabygg@nmgds.

39005(300b 3Gm(39L30 FgnsGmMa Mbrs dgg30mU, yuMamgds gosdsbzammb dbsmggdal
©506@9Mgbgdsdy a30L 3Mm(39L30 5MLdYma Lsznmbgdal BndsFom s @ogbdsmmb om, Mmegswm
35dm33900mb6 a30L dmagocgdalb dgbodmm sm@BgMbs@nggdo. dmax g 3gwos@mmMo gabomoads-
&mM0ob baboo gsdmeal, BmEss of@onmo dmbobamgmdl (bgoedbgozgmmdl) dbsmggdals 3oy
Bomdmgdmm dmmadamszgdol 3Gm3gbdn; dmaxg® 3g0s@mmn dobbogmgdmal Mmmbsag go sb-
Bmmgdl, Bms gbdsmgds dbomggdl, @390, RoLB3bYL Logmmama 3mMbymod@nlb ©obsdnzsol wo
dgos(300b 3Gm39bo 913948 nMow 3sdmoygbmb;
bdoMow dgos@mn ,,933530L s@3M3o@NL” Mmmbsi 3o SLOYmMadL — sbomalbgdlb mommg-
@ 3baMgl, dgbgemb 3mbgmoad@lb Gmdgmodg Lbgs mgombebogMmoseb ©s dmobabmb dgmeg
dbocnb dgbgommgdscms Mgomao dggebgds. mezsm dgns@mma 3o sGabmeglb sbfmmgdl dmbe-
dommmal gubdz0ob. gb 60dbogb ndsl, Mm3 3ob msgn Mbos dgozozmb aosbyszgdomgdgdol do-
0gd0bs s Mmdgmodg dbsmob s3m3s@nMgdobegsb. dgmos@mmals doMomaowo dmgamagmdss, dm-
9b3oGmb bomggdl, bgdsymyzmmdom goebyzg@omgdsdeyg 803000696. ob sMabmmgl sodymgdl
300, B00mmb aoobyz980mgds Lygmmama byMgomob Bobssmdmga. BoMmamos, dgmns@m®mb dg-
mdmns, dgdmmegedgdmmo 356005689d0L Rsdmbomgzambdg asfzgzgmmo 3060dbgds aos3gomb,
0993(30 935@ 35056Yy39@&0mgdobmab ©s393d0Mgdmmo dmmm Lo yzs ymggmmgalb dbstggdol
3M9Mmas@ngom MAgds.
3990mboboobog®n, g539d@nc0 3goos@mmgdo dgdwga dofomaw m30bgdgdL nbasMgdgb,
39Fdme:
e Bgo@Mmommds (gMmngmomds 330G mAbs s 8batmgqgdl dmmab);
e Joy3gdmgdmmds (3o 390dmgdgmo s mMogg 3baMobowdn msbsdata);
e dmgbommds (5g3L bsta, ImgFamb Mgomu@ bagoMmgdgdl dodwanbsotyg 3Gm(3gbals
©0653030L gomzgomobbobgdom);
o 33Ma0n 3mbdgbabs ©s 3MIMbagsznal Yboma (moz30byPme 0ygbgdl dgznmbgals
©5b3dab B 9900 3ol s Lbgs Mbomgdl);
e 36M99&0nmmds (3gndmos, B53maygbmb aomsbyzg@ ol gbs myy ab goMnsbGo 353ab,
(30 9b IboMggdol obobdomgdmo Lagomms).
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3. 3gn3(300b 33693m

53590 3mbobomg AbaMggdo bInMow Fmmadamsjadolb dsgomsl ednMabdnmgdmmo sosdn-
sbab byeab3zgogdom 30bbad0sb, Lo gnmbal gowsbyzg@ ol Babsbbst dgdndsggdema 3mba(zo-
9000, 56 560l Mhggmmm, dbofgqdds 9MMIobgomal d0dsfmm dMobo 3odmmdzeb, mogewm 3gwas(zo-
ol 36m39bLa(3, Igbadmgdgmos, gdg0b mzemom dgbgomb. gomms 53abs, gb dgbodmms, dsmn dgb-
39060L 306390 sa0mo (s EMM) 30dmBbrgl dob 89y, Mo(3 8sm ImGnl 3mMbgeaddn Bocdm-
0939. 83 ©adadnmmdol godm dgmnsGm@mds 3Mm(3gbo bgn@Gomu®, 3mMIFMEEB M s 3dgn go-
93mdo bos bomdsmamb.

39005(300b 3Gm(39b0b 3MBbogdabal Igmns@m®mads dgdmgan M3 ¢Ybos gsnmzgamabBobmb:

® 650@MOMNYM0 SO

09930 dgbadmagdgmos, 3gmos300 bgo@Momu® sanmdyg bos dgoaql. gb dgbadmms aymb
3900058MM0b mmdbo, LobEWIMML b 3MbEBIMb0M MDA, JoMno semgdmmo Lagadm bsgmb-
B39Mgb0m Bobomgda o6 LobodsGmmmdo mogabygsmoa bogMzg. dbmeme 03 dgdmbzgzsdo (bob-
a5b30m), o bbgs sgomolb dgMhgzol Ladmomgds o sMbgdmdlL, dgbadmgdgmos, dgons(znab
3Mm(39L0 gBom-gMHomn dbatob mzobdo gondsomb.

* LogM 39 @ s@aewo

bdoMoe dgmns300lb Bygdabsol dbaMggdn 398 0b3gEem @odsdmmado dmmnsb, dnmmaggb
o 3GMYmo 3ob6bymdgdomsrs 30 go3mamhgzosb. dgmas@mn b dggoemb, d9436sL abgmo
35693m, Mmdgmo(z 096533OHMImmdom osmmal dgnbymdl bgmb. dgos@m®mads ¢Mbws o(3megl,
™3 sa0nmo (0anmobbdgds b3edgdalb aobmaggds) s 3bomggdl dmEab ab@sbzns sbgsg 3603-
36gmmm3obo ob3gg@one.

bbgowabbgs 3nmEnMgddn 905305698L dmEalb s@MbLgdamo ob@obznal dgbobgd Lbgowsb-
bgo ©5dm300098mgds 5GLgdMdL.Y oy gb bogMzg doo JMEEMGHNE sgdol o6 Fgqbodsdgds,
3boc99d3s dgbadmms, o300 36 3MIFMEG Mmoo 03Mdbmb. dgmns300b Mmmabgddan s 30mgdg-
0o, 5Mbomogl bs3dsMabn bogMzg 0dobomgal, Gm3d dbamgqdds mogobyBemsow ndmdMomb. mmes-
bob &9339M0@ M Mbrs gbomhnbrgl LobnMzgm mMbydg. mmobgdao Mbws ngmb bIsgsmd@oma,
obg, ®m3 3mbgngbz0ommds aymb ©azma. dmaogmcmds 33mg3e8 shggbs, MmA dbscggda dg-
036b39dsL YRO™ FoM 0300 5069396 03 MMebgd3dn, Laws(z Ig&o BobxMgdas.

0o dg3mbgg35380, 3gbmdsl mbros 3Jmbrogl Ls3dsnbo bogM(zg gMomdmagn dgbzgc-
0l mmabgdobomgol (306 LogMbygMabzm oMb dam (,a5b(35em393980L MmMdbgde®) 0d 3o-
Mmdom, MM d(30mgdmmdabol dmbsbomgqgdds bogscm LogMz0sb 3gMbmbomy® gomgdmdoa
35005065(33mb. Bm (30 530l dgbodmgdmmmds smbgdmadl, gb mmabgdo mocmmgmem dbatgl (30m3g
MBs 9m3mb. gb G0l LogM(3g, BMIgmoacs bs3MbRgMgb(30M IMBSDOLASE (39 3gs BoMdmeag-
boemo 03 30Bboom, H™3 mocmggmds 3bscgd FgEnsGmMmsb ghmae doMsmae gsbzomzgggdom
0bogdMmmUL, 0330 Jgoo@mEMBs 3Mm(39L0 0oz Mbs BaMamomb, Lowss bogMsg dgdrmwe-
m0d. dbgo d98mb3939830 Jgne@mmMBs dgbodmms Lobmgmb g dbamgl, asgoglb mmsbnwsb,
Foms 356 g g 9o AbaGgbmseb dgdmmb 3mbygnEgbsnsmyMam bayydatn, 39dmga 30 IgmEgbmab.

e bo33gdo o bbg.

Mmamez Bgbo, 8gns@mEn Ibamggdl Lobdgmoms ©s Ly 339d00 NYBGNME3gmymayb. o dm-
ma30603905 dmgem gl asb@sbl, Laby@ggmoas, dgons@m@mds dbaMggda mobRom xbENL-
39mymb. gL 396dgdo gobfngol dobgogonm bos as0bgMmb, abg, HmI oo Fmmoedsmszgdol
083L dgBymb bgmo s o6 dgbyz08mb ngo. o130 dgbodmgdgmos, mommgnmo sbgmo gobzom-
3939010 d9b390M0b mmsba Mbs smagy@zmb Ggmggmbom, babgHo ogoms ©s bbgs babgmo

Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict at 149-150 (1989).
Bogomnma, $89Mnggmoa bamba 3m3bozs30030 oo Losdmgbgdom gfmggds 1-2 gu@ob 8sbdamdy.
Laddom 30Mmdgddo, sbggg FmEmBsennGo bemznsmm@o 0bGgMad(309d0b EHML RHMagMOMds, dotames-
0, 4-7 G0l drgomdy 808nbatgmdl.
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Lodnamgdgdom. dmg dgdmbgggzsada, DVD Player-o, 3m33098 9o, 3msbdg@n, dmbogmen s o. 3.
obggg 3m3gLbL Igmbymdos bgmb.

dmRg3mada

bmaxg® dgbadmgdgmoas, dbstgl dgbggmady bsgnmema dymem@qmo, gobsbbycn 3964-
XM 56 3gamdomn sbmogl, Gm3gmbss @egedn 3gmdm ob 3Gmaggbogma nb@gMgbo o6 asshbos.
3900058MM3s, bLobsd mEs3Ms3gds s0bYgds, Bababbom Mbrs asbLabdMgMML, oy Mo Mmeal dg-
LobEMmgdmoess gb bty bomdmeoagbomo s gbnbssmdmgagds o9y ofs badnfMnbdnmm dbsmg 53
3060l dmbsbomgmdsls mmadsms3dolb 3GMm39Ldn. dgmos@mn d93ga M350 gowabyszg@L, do-
9G9L o9y 5o bbgbgdmem dgbedg dbatgh 3Em39Ldg aLBMYdAL MEmgds. Bmaswsw, babycgg-
0o, 3mEsgg AboGgmegsb 3mbsbomggdn osbmmgbdoo mebsdsmn Momogbmdoom ny3b96 bomdme-

a9bomgdo.

4. 3g05(300b 5§ ImMbygAm/s3dm3009gdnmgds
4.1. 390038 mMab 35Lybabdggdemmds

39005(300b gMo-gMmn ©3603369mmz565L0 db3gd@ s ,9@IMbggHm™. s 30mgdgmoas, dgag-
36sb 0bgon 98IMbgggem, Bm3gmaz mMngg 3bsabmgal dobamgdo ngbgds aosbyzg@omagdol do-
0900l gGomdn ©s nbgon gmgdg6@gdobs o) s3m30ademgdgdol MmegnEsb sMowgdsl dgunby-
mdb bgemb, Gm3mgdaz FboMggdlb 9Mm3obgomal M3mbgb@gdom BomMmdmawagblb s @ednmabdnmg-
S, @G 3mDa(3090L gosddogmagdl.

dgos@mta 3Mmm3gblb vdmggds (9Mmggamo JmMgmamogns). ndabmgal, MHm3 dgwosgoab-
030l s@gdomn 583ImbggMm dg04dbsb, 3gmas@mmds dbsmggdol Logommgdgdo Mbos gsnmas-
@obbobmb o domo 3M3PmEEabs s 3gonmasbBymdal dgboddbgmaow 53306 dbomds godmbe-
&mb. dombgoszam ndobs, MmA dgmaosGmmn ymagmmgalb dog)3gmdmgdmmdabs s bgo@mamymm-
3oL 0ba®RbgdL, 0b sbg3g Igdomn — BoMo@gdmmo — assbyzg@omgdal gmmdgds@ ogamas.
3900058mMal doMomswn gbins 3Mm3gbolb omgdom omsedm@dn dmdg3odge dodsGomyymo.
35d0bo(3 3o, Mmzs Ibomg oy dgzombgal ¢bgedl s dgdmmagzsbgdmmo nbazns@nggdal dabo-
0gdmdal 53mB3gdL, 3gns@mo badmmmm dgganlb ed(339ma© a393emnbagds.

4.2. 390058 mAab bgoema

dgbadmagdgmos, dg@os@mmb bbgsmabbgs bEomo 3dmbogl s nymb gb oMo s@Rgzsbom
356306mdgdmmo, 36 Jgns308d0 Jomgdae asdmzmnmgdsl sbobsgwmgl. 69d0bdngm dgdmbggae-
do, dgns@m@gda 56 dggobgdomo, 56 gobomo@s@mEma doamdgdnbzgb nbfmgdasb. dgwos@m-
&0l bomob gobbababmgMagow bszdsmabos gogombmon:

1. ©58009650 GBoMmmmE 0 3066HME 35bLodrgMeglh 3gns@mn 3ab babsdy obdyem 3GMmd-
mgdab (Lo 3oobl)?

2. 3900058 M0 b 3nma® gMbd30ob bgoogb dggebgdgdabs s 3oMonmgdal dgmegsebgdada
09) 3960568 gdabos s Mg 3mdgbos309dals dgd¢daggdsada?

39005&mMa, MmIgmoaz dggobgdomn LEomom gs8mamhggs, dgadmgds Rsomgammlb gMo-
960 abgmo 3o, Mmdgmoa Mmeglb 3MIAGMOEEG Mmoo Abamggdol dmmbmgbadabs s goMnsb@gdals
dg530Lgdabob adbmdlb s 0b@gMadoem 3Bm(39bdn MmEbsg safMgbommmdslb 539magbgdl. dgon-
S@™MM9d0l IMsgmgbmdsls Lbgowabbgs LGomobowdn Lsgymsemn B3oMoGgbmdgda o43Lb, oydzse
doo b dggdmmor ghon LGEOEsb dgmEgdg aowsobgms (dgxsbgdomawsb gobomags@m-
Bamdg), 09930 930l o9y 30mgdmmds Ba08mndd6gds. 39360 3g0sGmMa 53 M dnamdsl dmMab
6 bgdom (3968 G0bGm LGombos 3o sgnmamgdl.
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gpoboenoBsGmmaemo

1. dofoma@o Mmeo: gobbod3gMg s bamgmoa 8m3gaby 3m3846azsz0sl;

2. ©onbsbg: BbaMggdn geom 353005Lmob bbyosb (30Mg (3om-(39m3g Mmmebgdda g3ob(zom-
3939%0@ow);

3. 39(396@0: @ogbdamyg 8bamgqdl, Robbzwbgb Laznmbls ©s nb@gMgbgdl, dmay3sby nb@g-
L0 JNESMO om0 Ms.

dgoobgdnon

1. dofomseo Bmema: dgogaby (3gos@mmn agolb bazombda b3dgnsmao 3m33g@qboom
353m0MBRg39);

2. ©30bobg: Bmogemn baycgbos 396dm dgbggtgdn dgmns(300d0 3mbabamg 3batggdmasb;

3. 29(396@0: dadggo 3bocggdl, doommb gosbyzg@omyds, gobabamgo dbmeme ©sgz0l
dofomao bsgombo (11398 gLb 3gdmbzgzadn, gb gumos).

Bmgogho dsbatdg N3oMo@gbmds gbagdgds mudm dgiebgdom, 30060g Gobomo@s@me 3g-
©0o@&MMgdL. dg0s@mMgda 93 gofMgdmdo NRMm dsbMal Immbmgbgdlh 3obmbmdgb ws ,, living in
the question* 8946035L 530005619396. BF>Bs gbgds 3Mm(39LL, AM3gema(z d53g8sbgdgm dgoos@m-
90L o@bgMb, Gm3mgda(z, magob bz, bgmb MBymdgb dbatggdl, Hm3 Logmom gowsbysgdn-
93539 30L3mabal bsgmmamo bywgs 35606 Fadommgdom ggMM3zbsE goesBsbmb. 0dals
bo(33mom, Mm3 dgns@m@mBs gobs(zbamb, oy Mo 0dbgdmms yzgmadg LadsGmmmansbo s 3gmam-
ambog@mo go05643989, 030 mmMa0MHo dgz0mbggdal bgFnsdo gMmggds, Moz 30bbow ababagl,
dms3g 3baMggda 83 sDOMEMNg 3omadm@dn RoMomb. @ebyGmmo Jgbggmgdobsl sbgmo dg-
3000b3980 Ladmomgdol odmgslb Imesgg boMgl, goosgobmb bsznmemo sGandgb@olb demngmo
s bybo dbomyg, sbgzg gobobommb LadoGabdntm dbaal 3mbo(znobs s d53amddn babsedsm-
oM 35056943980 gdol dgbadmm dggagdacs.

BmgogMon 3g0s@mmn 3mbiMg@nm 3gw0s300b gmm dg@ow Gobomo@s@memmo dnw-
am3oo 0bygdlb, ondze 3mIwg3bm LG LENsdy MYBE™M dggzsbgdom Ggdbn3zoDy gowawab. gb go@ab-
3o IMdogoe bEMs@gannm sMhg3s6dg donmamgdl, AHmIgmbsz gobomo@s@ma bgboals 3nd-
©0boMgmdal Jobgmgom ochgsl.

4.3. 3bsgms 33bybab3ggdmmds

Bom3o@gdmmo aoebyzg@omgds bdomew gfmodg 898 3g0s@m@mb bogoMmgdl. megswm dbo-
9900 3o5by39&nmmgdal domgdol 3Gm(39Ld0 gosdbyzg® Mmemb sbEMmgdgb. dbatggdl Mbrs
39mbogo LB AbxrMEIs(305, O MOGMss Fombagyg Loy zgomgbm ab@gmglbdo 3Mbgemad@ab 3g-
©05(300b gBom go@obygzg@s — o6 543L 360d3bgmmds, Hmammn asbbymdoom dobbogdnsb abnbo
Ima3ad39d0b dsg0msb. dMedngsm egzsdn RsMomma dbatggdo, ndobmgal, Gm3 gMcmmdmoag
a506yY3980mgdsdeg 30bgms dgdmmb, 30 gdgm 0bgm@dsznsl, dgbodmgdmmdgdbs s dm-
&035(300L Nbd BmMIbg6. Jbs0b 3(30gmmds, BosmBomb 3mbLbLYLL, 3gM ngbgds dgwgansba,
09930 3L g0l 3m(39L3dn bsgombobsewdn Mgsmab@nn bgogs o6 gsshbos.

35M©s 53abs, go6y39@&nmgdal 30dmgda 306gda 96 Mbrs gbbMgdmmbgb dgmns(300lL 3Em-
(39LL, 96 353mMogD336Mb L 3YMM0 bomdmIawagbgmon, LEMmMRmgdosbo 3ocn, ndabmgol, Hm3
3000 36M0Esb IMmo3a6s39d0lb 3Mm39L0 BaM3sEgd0m BaMadsmmmb. Mm(zs 3bafnlb BomImasco-
39690 9@mgdsdmbommoa oMo o6 3M0b, b BogGo Fmmedams3gdgdal 3Gm39LL LyBombdyma©
0039MbgdL. m9yd (35, o) 306mzgbgds, HmMIgma(z RGMM396 B gdsdmbomgdsb gmmdl, sgal gob-
dogmmdado bgmdnbobzmm3do brgds (21-9 Layyzmbgdn Lbgswabbgs Lyzmdmbazsisom Egdbmmman-
ol 408mygbgdom), 35306 domo 3amm BoboMco sbbFMgds dgodmgds oMz nymb 0dgbow 9)-
(30gdgemo; dmangmmo 3g0s@mEn ©s 3g0s300b (396@Ma 30 dgbadmms, @ogabgdom nmbmg-
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b, ®m3 gymgdsdmbomo 30Mgdo MInsmme 3Mm gLl ogbbmmb, Mobas obobo dgnsnal
©5b6y45d0L 50mmdgem 3ocmmdaow d00hbyzab.

3905@™MMn, 30 dgbadmgdgmons, byboob sbygdsdwyg FboMgdmMsb sMoBMMIsm® nos-
mmal as3smmagb. 83 3mImbogsznnm dgos@mmo bomdol Im3mggdslb giEmgds, Meds dgbod-
MM, 350339990 Igmmgzs o6 dmgmazamagds dmbLbslb. dgmns@m@mds dgbodmgdgmos, Retorme
3boc993dg o6 domn g0l Logsbdg nbxym@Is(305 dmadamb. bdne dgdmbizgzedn, dbsGgms gdgo
6935, Gmogbos Igns@mMo 9o 96 mMa3zgMmsb dmblgbgdol gos39093b.°

oy 3bomggdo ambgdMogam 339 3bom 560sb 3gas300b 3GMm(3gLabmgal (bLobsd gmns(z0nl
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3566M030b 356boDM3MAb s Bobedn brgds.

Lygnmbab nEgb@oganigds

3g0s@mtMn bogombgdol Bybbsl dgodndszqdl, meb 53090, bgo@momama bodyszgdom
abgomo Lsgzombgdo gs3m339mmb, MMAmadag 033NN ©s sds@gdom by gmmdslb gsdmmasb-
03b o 3Mm(39LL M35 3900b Boboema@o(300b 396 IMBsmmagl.

9L ,b0s" 50l ghmagzemo ,39609“ sbgy Jodmmmba, MHmIgmoa(3 osmmado d53gabsoMae -
Lobgde:

dogaoon:

dbomal gobsbowgde: ,moMb 35360090 35Lm0b Mob53IMMIMEsDdy!“

39005&mMab bgmabamo gmmdgmamgds: (Mo ool Bodmbomgamdn): ,,3mb@&Mmmal dgds-
60 ddgdn".

0309650, Mo3qbssz Los nBOEYdS, Jgns@mmMo asbsgmdmdl 8alb dgbbmmgdsl dbsmgms
Ratrormmmdol 3Gm39L30 3g&0 o 3nGs@Mmmdal obambggs.

39005&mMabogol Lobofmggdmm doamdgdo, Moba ob Mbos nmgomnbbnbgdwgl, s6ab
d93gan:

® Lo 30mbob Jomnmgds oxsdyg, by, MmM3 sMoggmn godm@hgl;

® Iboggdmab ghmoE aoesdmbamb, bmd sMaggmn gs8mMBs, sbgzg asymbgel boba, Hm3
Bybbe dgndmgds gobsbemeal;

® bybbo o6 Mbrs Imn(303aL Abmemmm gfo bs jombl.

eab 6bMagab 393xdsg938s

Bmamez 3o bogombgdo bosda gobabodmgmgds, dgns@mmal dgdgan dnobsbos, 4obbabr-
36mb domn gobbomizol mebdndggmmds. gb oMol bEMms@ganmmo sgamgds s dgbadmms, bnsdn
31648900L gosbs(33mmgdaz Imambmgmlb — Mams L3MbEbYMow, MegLadnfggmaw Jomomgda-
™0 ®5b63030g3MmMbom o6 dmbrgl doma gobbomgs.

39005&™M0gdo ol bybMmogal aobbobsdmgmogem sMagmo bGMoBGganslb dndsmmagyb,
653 Imo(3o30L:

o obmgbsl dbomggdal 308s6m, dgmabbdwbgb, MmBgma Lo nmbab gobbomgs M@Rg36050m
30639 Mogdo (Mogob domgemo bgwgs);

*  a5bbobomggmo 31648 qd0b o @ g@bs@oman 30605680l dg34daggds;

o Jom@ngn bogombgdoo obygds 03 3nbbom, MM MozEsd3nMzgm, doMGog bsgombgddyg
901566375353 bogMom Mdbbdmdabamzgal babyMmggmo gobbymds d9436sb;

o qycm Mommo bs3ombgdom sbygds 08 3mbadMmgdom, MmA, o9y o3 65Boemdn Jgmabbadg-
30l dombgge 396 Imbgmbrs, B3Momdsbgdal gobbamgs @Mmal 3oags ngbgds;

¢ bogoombgdol mogmes, Mormmo s 350G 0g0 bagzombgdal godmzgzgoms s d53maga aMoos-
300L Bgboom 35680300056 MMM by gosbzms (56 3nfndom);

o 35005643980b dgbadadobo sm@gmbs@ogma badymamgdgdol gobbabrmazme.

dbaMgms Imma3sMs 390930

9FNMdOZ0 @ (353gaero 3gb3grMgdo

dbomgms 3Mgbgb@o(30980L, bogombal ngb@ognzaMgdabs ©s ML BabGngnl gsbbabm-
360b d930amd 3900058MM3S Mbos gosbyzndmb, gobsamdml o ofs 3Gm39Lob Boygebs gfm-
OMdm0go 04 (353990 39639009300 (308@MMMeb 3Mmbxrowgbznsmuma dgbggomgdom).

9L 3omggmmo dgbzgmgda b3nMow godmnygbgds od, baws(s:
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® Jbomgqdl dmEab 3G EMmo s3m 3oademgds sMbgdmal;
o LoEa(s ghomon 56 mMagg dbofg 53ob nmbmgl;

® Loz mommgmn bty Immadams3gdgdobmgal (3om3gnm mmsbl LagnMmgdl, Moms
bogombal dgbobgd, Mm3gmag IbaMggdds 3MgDgbEo(30900LsL aosgmgMal, 3gG0 3oM339Mmmmds
0gd69L dENbggmymeama.

396dm 3qb39006980L ImEgemn 8bomggdabomgzal 3oMown LoydMmgdal Bgbodmgdmmmdal v bEnb-
39mymazb, obg, B3 oo bsggomsmn Immbmgbgdn s 3mDa3ngdn gobsgnmsmmb. sbggg dbatrggdl
dgbodmgdmmds gdmg3om, ©0(39mmMb dMdbabasb dbmmme 3gns@mEal msbbmgdoom. dgwas@m-
0 83 3mDa(3098Lb bgo@Fomu@m 9body asmsany3obl s dg3mamdn dmmadamsigdal Bobamaligdsl
dmabogblb. o 88 EMML Fmmadsms3gdgdo Robda dmgd(se, Igs@m@b dgmdmos, dmabznmb dgmmg
dbocg s IMI936m badognl asbbobsdmgmegsm gogMmnsbgdmmo bbpmds Rss@sMmb.

0bg3m@35(300L 3mdngds

335653900l 3Mm 3930 3g0sGMM0 0bgm@s300lb dmdagdsobs s dgbBagmal gsbsoa-
dmdb. 0bgxym@ds300b 3mdagds 3603369mmzabns, Moasb dbafggdal M3Magmabmds dgbagamo
369bg6@ (30980 MML dbmEme bogyme® gg@mbnsdy sdobgzomadl ynMmamgdsl. 3mdwggbm bes-
1369830 dgos@m@mBs Mbms asbabommb domgdmmo 0bgm®mdszns s dgbadmm sds@gdoomo
%39d&gd0b ombgdmdal dgbobgd Ibocggdmsb asbabommb. s3Gngswm, 35058 MEM3s YYbos snbymb
03 LdgomMbgdabe s 6@ gMaLgdal ngbG G (30Mgds (s BadmBygs), MmMImgdas Bbomggdl dmmals
d90156b3780L FombgzoL Jgnbymdl bgmb.

3mb0(30980b 3539mM 93 > 33363mnDyds

33589000 0bgm@mds300lb domgdol 3Gm(3gbdn dgeos@m@mL dgndmoas, dbatggdals dngM
35365098990 3mboz0980 bgoGFsmuma Lo yzgdoom 3o0dgmMEML s ogb3smmL oo msegnsbmo
dmogmo Ibamggdal m39m gomegzabgdsda. gb bgmabms gm@mInmamgds Medwgbndg 3n0bsbl gdbe-
by@gde: babL Mb3e3L og@o Mo Imbdgbals B946035L s YEsLEYMYAL Fbomggdl, Hm3 dsmn 3m-
Bo(305 3mbIgbomn s 3 d3mns; HMI @sd0sbL Jomn oMmasw gbdal ©s, ndsgEMmmMmaw, (30-
mmdlL, Lsgombo abgmn 396ML3gdEn3000 ©INBObML, MmBgmas 83539 3mDa(309d0l, dmemeababe
5 dmnbm36980lb Mmdngd@nen dgrsbgdabzgb ngdbgds dndstommema.

d9056b3580b Lbzssbbgs 33605680b Jambg35-Fgma35bgds

dsb g, Moz AbatggdL dogzom bEma gbadmgdmmds, Lo 3nmata 3mbo(z09d0 god8mgbs-
&om, 3900058 mE0 8sm Jgmabbdgdol 356M056@ 0L 884353980b396 8mBmMEgdL. Mmam 3 bgbo,
9L Fma3oMs 398980 mo30b0 dbgdooc gs356560mgdgmas: gMma dbaty, Bmame s 6gbn, 3mbamAg-
g, 3mombmzglh Fuma© 56sdmaMgdal 56 dgbodsdobo mamgdnmgdol mdogd@L, 0dol gsmzamal-
Bobgdom, Hm3 8gmeg s 39863906 dmmbmzbaols Badmayqbgdl.

53 IMa30653980L EMHML gosGmMn bgoGMamyma 3Mogmol Hmemb sbEnmadl (abggg
Bmam@ g dom390dmgdgma 3MRggmab). HmamE(z byo@momuma 3MRg3gmo, 3g0s@mEMo dmems-
30653900L bab Bobobgzo ambogfmmm 0bo(3058035L 653maygbgdl. ob, s3sgmMmumoew, dmdco-
393mmdomo 3Gm(3960L N30MoGgbmdsl 1bgsadl bodL, mndze LEYm oy 3gHdmgdermdsl nbom-
Rmbgdl, 0bggg Bmam 3 dbsmgms Bndsmm 3s8030L(393bs S 3MBPNIB(3nsEYMa nbggm@ms(30-
ol go39magbgdemmdols 360b(303L n(393L. Immedss 39d0b 30dnbstgmdol 3Gm(39Lbdn dgmns-
&™M3s Jgbadmagdgmos, 3bafggdo Bosbamabmb, Medgmy) dom sem@gMmbs@agemo dgmsebbdgdals -
3303 3Mbgdmmo dgbadmgdmmdgdo(s gobobommb, od(3e gMomo HmIgmndg 396Lonb dgmegadyg-
30bgob 3L 0393908L. oGm0l Mmeon 83 g@&od3dg oMol Jbmmme Bbomggdol Babamalbigds,
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obg, ®m3 3500 M3 39ds 3obs3Mdmb s oghdsmmb, gssbyz0@mb, dgmabbdgdol dobawmbg-
300 Mmdgmo 04698m@s yzgmedy baby@ggma 30605680, Madgz 0bobo Jgmsbbdgdmwbyb.

3560568 950b dmndngds

Bmgoghon bogddg dbmmme 3MgsGonmo sm@gMmbs@nggdol dgdymdeggdom bywgds. 53 dg3-
0b393933d0, 3g05@mMIs Abaggdmdb Mbod 0015658dOMBMU, abyg, H™3 yzgms ,bgomn® g3o60-
ob@0 dgdndogogl. Abamggdds 396bngdal GgoMom sMhggeba b dmn@ebmb — o sJ3L 360d369-
mmds, 0530056 Modgbow LobaznmmEs oM Ybos Rsbrgl Dmang@mmo domgsba. my) dgwos@m-
0 3mobgmbgdl 3Mmdmadnlb goobyzg@ob gdody 3Ego@ Mo ©d 096533MM3mmdomn gobbym-
30l Rodmyomndgdsl, dbsmggdn gMmmmdmoagsem yzgmedy m3@ndomnm 356056@L dnoabgdgb. s3sb
bdoFow ,RoMAmML Fomds® sDMM3bgdal MBmwgdgb (Out of Box Thinking). dgmos@ma 3Mm39Ldo
dmB0gs@m@abs s Goboma@o@mMal Gmel dgobEnmgdlb, mndzs ,ambgdcagn 0gcndalb® s g-
@ 9803y 3Mb3MgG Mo 39M056@gd0b dgme35bgdabogsb ozl dgngeggdl, Mowash ob, Moz dg-
0dmgds, Jobogob yzgmadg 3gomamambogzdm aswmsebyzgd o hobogl, Jgbadmadgmas, Hm3gmadg
dbscnbogal bs3mgdsw 303bowggmo smdmhbrgl.

»3MbgdM0g0 09@M0dob” 3Gm(39Lbdn dgmos@mmo Mbrs dggzemb, Bosbomabmb dbsmggdo
030b396, H™I bogombl ,a339M0ESE" Fgbgmb s 3ob30696 bozom gbgdL, abyg, Gm3 wsgol dg3-
0bgg30dn Boma 3MgoGmmds 35339000 356539@Mgdoc o dgadrmmb. bgmbaymgmo 3o-
mdgdabab 3gos@m®3s dgbadmgdgmos, abgsl abgmo 3ombzgdo, HMImgda(s ©85Egdocmn me-
(309000 (39mo35D987530L) ImbLadogdmam ngbgds dndstmyema (M3, 3gbadmms, dbamggdl asdmm-
Rom). go8mbagmal dogdol 3m(39Ld0 baggdds gomzzgmo gs3mbggzgdo Mbos donmmb, Moms
d99amddn mM03q9Lm3z0L bgmbayMgm dgmebbdgdsdoyg dngnwmbgb.

ambgdmngn 0gMndolb @gdbnge ammobbdmdl obgmn aocgdmb, GmIgmdog dmbobamggdl
Lobmgab:

® 1530 d50393mM6 300 30bogsb, Mmame(z b gmomomn, sbgzg bbgabo babswsewgdal dndsto;

® Y39 000gd YMamadol mombos, Hmam&o MRzgmmmz o6 ¢bos Robogl ob;
® 0g0b dgbabgd Lomdoma o6 Mool dab Bomgdsl;

® ©5b03d39800, 539YMEBMo LBzl sSBML, FogMad 36s dg3(339mMO 56 3083 390M™ 0g0;
® M5(3 3996909 3o09by39@0mgdol Jomgdsl, gb dgdamadn g@edos.

mg(30950b dgdmb3gds

35306, Gm (30 MmM3gemndg dbomg 3mb3MgG Mmoo 3osbyzg@om go3mgs, 3905&MMIs abds-
6905 19bs gombomb dob, gos5bsmabmU, ao@obobgmb s dgogobmb ngo. dgz00mb3z980L obdnm
390000@™MmM3d obdoMmgds Mbos aomboml bamggdl, mozem gsbbadmaMmmb, Medwgbom Mgsmab-
&M0s domo baboogdgdo. gb bs ngmb mos Jombggdo — Mo LBYaL3n 3o@gamtoaym dg-
30obggdl godmMnzbogl. Gmam 3o bomgmo gobrgds, Hm3 dbsMggdol dog® asbbommm bLo-
300bdo Mgsema@o byGemo 0339mgds, 3gz0mbzggdaz baym ggcm ,30660m“ s 3mbiMg@mmoa gob-
©qds. 3oL gy, Bo(3 890G mE0 mas dg30:mbzgdoom dbatggdl bs znmemo 396Logdolb dggebgdsedo
dmgbdamgds, gb 3Gm3gLo ,dg30mbg530" 453m0339mgds. BbmMEME 83 Md3E30M39mm0 G LG 30-
bo s dgx30Lgdal IgMg dg0sGMMBs MBS godgmgMmb magabo 3oMnsb@n (bgo@Momyma Labom),
obos dg300b30L gm@3am. dob dgdmgya, Moz 3bMggdo Jgmobbdgdnsb sem@gMmbs@ogm 3o6nsb-
&g, 3g0s@mMa 33magz JodEmnbrgds 3oL s MMogzg Ibomgbmab dob demng® o biyb@) dbatggd-
bg 03bggmgdl. 83 9Be3dy, 1) yzgmebo 0sbb3gdnsb, dgmns@mmn sMol Ibs, sgbdammb dbs-
69900, badmmmm 33605bEdg dgx9Fwbyb.
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dg5bb3gdab Jgx969ds, Bm (35 gonsbb3gds ombgmmas

09130 3mEa3sMs3gdal 3Mm(39L0 dgosebbdgdom obEmmmms, 3goas@mmn gbdsmgds 8bs-
990L, dab BgFnmmdoco gm@dom Rsdmysmndgdsdo; dmaxge, @egalb boMmmmosb gsdmdmnbs-
69, d9056b3550L 5@ gdomn ©MNTgbENMgdss Logatm. vy sbgs, 3gnsGmMds Mbws Basbos-
mobmb dbofmggdo, ,mobbdmdals 33mMabodn” 396G gdo aobgmmb, o3 dmdgzbm gobboem-
3980bomgol ghmazo6a Lobdman s Lobgmaddmgebgmm gobogds.

DOD0gOHN53960L 393mMb30 0:35m0bBbgdL doMzgmo dmbabadl, Mm3gemas dgos-
9300 YBROM FMOIsrnEo Godolb ©mNdgb@ns — bLadnsdsgmm Jgmobbdgdss. gb dgdmEebrnda
bdoFow gem-gHmo 3bsmal an@mabBob 96 megsm 3gens@m@al dngH agds — bgbool edmazma-
353007. NMM0gMca53950L (0sbbdmdal) 353mEebrdds Mbos dmazgel dgmebbdgdal s@bgdoomn
3964&gd0 s 030b @o@sbENMYds, MM Ibamggdds Jombgmmo dgmsebbdgds gonmagabgl; sbabmb
3bocg9d0b Jgmabbdgds, Mmamt(s dogamogdmgdgmn ©m 313gb@nbs. 393mMmaboadb bgmo nbws
dmgbgmmb 8g0s300b bgbogdal 3o63sg3mmmdado.

030gbo®, Modgbsmsz obbdmdal g3mMsbomdn Ladmmmm Fgmsebbdgdols Lagmdzgmo,
ol yggme 306Mmdsb bws dmo3o3gb. 30bsbo obss, HM3 Lodmemm Jgomobbdgds o6 gobrgl dma-
©936m ©ag0b bagsbo.

39005&mML dgndmas, bgma dgnbymb dbatgqdl, 393m@sbodal dgdndsggdabsols dgomabb-
dmb dgdmga0n bsgombgdo:

¢ dg0bb3dgdab doGomsn 3oMmdgdo;

® 306mdgdn, MmM3mgda(z 94399500690 96 56 gd399mgdomgds dgbemmgdsl;

® 139309 F0 30GMSJd0 MBLOL goEIBEILMSL s 3ogdnMmgdom;

® 306mdgdn, HmM3mgda(z dgoobbdgdol smbEmnmgdsel nmgomabbnbgdl;

® 03 306780L 3obLdbMZMS, HMBMgdds(3 MmomMgEo 30MHMdS b dSabEmMEmB;

® a35bbabmM(309madgemn J35wgd9d0l bybbs;

® 306mdgdab dgbEmmgdal bamabbol 4o63LsdemzMgma 3008 gM0m3qdo;

¢ LadmBogmm YOHMogMHNMdgda 3baMggdL dmMal (g 30 gb dgbadmagdgmos);

¢ obgoo L3gEoomy&o 3ommdgdal nabGngn(30Mgds, Mm3mgday Lodmmmm EowsbGnMy-
3oL bogommgdl;

* L3 NMn BomImMBoagbmgdn, GmMImgdaz dgmsobbdgdol dm@nge@mmgdse a393emo-
696056;

® 3mbxnEgb(30ommdy;

¢ (0bgymM3s(300L) go37mogbgdal 3nMmdgdo;

* 3964308° (39BaMgd0);

® 5bmgdol 3Gm (390 9d0;

® 3MAgbamn Ly gnmbgdal goebygzg@ ol 3Mmm(390Mgdo;

® 03 o30L goabygzg@&nlb 3945603580, MMImgdas Ladmemm dgmobbdgdolb @owgdal dm-

396830 bom3mngdbgds.

36M08Mm0basb goblbgoggdom, dgmno@mmo sMmobmmgl dmabogblb dbatggdal adnymagdsls Ge-
039 babolb dgmebbdgdol domgdal gboDdy, BogMsd 356 bgmo Mbos dgnbymlb dbsmggdl, msbbdmdal
390mEobnddo Lo gmmama dgmabbdgdol 39648 gd0 basmmaw asbgmmb, Gocs, Lodmemmme, bodg-
©0s(30m bgmdgMmmgdomn @eg3060330bm9ds. o9y dbatggdo d0smbg396 3gmebbdgdsl, nbaba d
306mdgd00 04bgd0sb O magMngemmgdnmadn, HmMIgmos(3 Mmogo0 ©)d9b.
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0¥) 3gmabbdgdal dombggzs 39 dmbgMbos, oy dbatggdo 396 5mbg396 dgmabbdgdsl, doa-
53 d905@mMAML Ly gMs, HM3 o358 gdomn dmEs3sMs3gdgdo NBRGO™M 3MmEM]&mo ngbgds,
sbgom dg3mbgg3530 dgos@mmn Abamggdl mERg3L:

® 25b5gMdMb IMo3oMs 390980 s Fobmsb 3mMb@od@ 0 3gabasthymbmb;

® 30366bgb Imadams3gdol bogsbl gom33gmm MM, dmBsgsemdo;

® 3mogMmM3mb 8358)7d0m0 0bgMMBs (300 56 BMobnbmb dobn BgbBagms-dggabgds;

® 56 Rogmmmb Lbbgs 3Mm(39Ld0, HmamMo(3ss, Bogomoma, bagsmmgdamm sMdoGMayo.

dg05300b d73am3n 3m3nboazszns

04y 3boM 993385 dg0obbdgdsl 396 BnombBoglb mezoadnmazgmo bgboob MM, Igmos@mea Bas-
bomobgdlb dom, 3mbsbamgmds 39dwgg Lybnsdn dnommb. ndabsw, Modegbswsz IboMgadl 339
03096037 dgmegabgds ofgom bgmm, dgbodmgdgmos, Lbgs MHML oo ebbdmdalb dombggs dme-
bgEbmb. 3m3m3gbn s MebIndwyzMmmoa Igmos@mmn bdoMow Mmo30bn 3m®Bnbgdobmazal K-
QM3RYSS.

Gmamez bgbo, IMsgamo 3m33magdLyMo dgmoszos dbmmme ghmo bgbooo o6 dgdmagsm-
amagds. 3Mm(39L3s dgbadmgdgmos, Medwgbndg Mm3q(3 g0 dma(33ob. by brgds MmamE (3 dnws, aby
LogHPETMEGbm bsboocmnb oggdalb 39dmbgg393dn(s.”

lll. 3m39ba3330d

3960 3m3xbozsznnl Mbsmgdo 3gns@mmab bgmda bayyzgmgbm nofomns, Momss ngn dm-
35653980l bgmBgBymdsl sbwgbl. 3@ o0zmmo 3mIMbozsznnl Mbsm-Rz93980 ammabbdmdgb
Mgycm 39@L, 30000 dg300b3980L gB3gd& Mo L3N MBML. ab, sgGgmsyg, sd@omco dmbdgbal
6oL gmmolbdmdl.

1. 3m3xbozs300b §n3580
1.1. 3@s39Md>5my Mo

»gomnbdogfMo 3mb@ogd@n, bgmgdal ggb@gdo, Labolb asdmdg@yzgmads, Lbgymob 3mbs,
b3ob Gmba, &gddMoa... gb sFeggMmdamMa 3mIbozs30s bIoMowm MBmm 3Mogmabdmdgmos swa-

30060b Mgomyo adbmdgdal dgbobgd, 3006 3gGdsmyma 3mInbogszos.

3m3mbogo300lb ogmeool b3gznomabBgdo a30do6 80396, M3 Imbaymdoals bogyszgdo 3bIg-
bgmobado dndsGogymo 0bgm®mdsznol dbmmme 7%-05; 93% ofmseggmdomymo 3m3bogszoal
bodmamagdoom gomsn(393s, 3gMdme:

e 38% bdal 893dM00 s Lobal godm3gEYyzgmagdoo;

® 55% dmboydMob Lbgymob gboo.

LEmMg 030@m3, GM3 LondEolb dobss@bal godm 3930l gbmEgb oo Bomo sfeggmds-
@MM0s, JgE0sGMA3s 00 YNMomgds Mbes dnsbagmb Mmammz Lagnme®, abgzg dbomggdals
GmbL, Lobol ao3mdgGyzgmgdabes s Lbgmmal qbsb.

Bogomnmo, 393Mmdab bogMmedmMabm 3omo@s 8 3Gm3gbl Jgdgabsntom aobdam@oegl: oy 8g-
©05(300L 3Bm(39L0L dmEmbmgal dgmebbdgdals Bambggs ggd ImbgFbes, dgmns@mml dgndmas, dbs-
61996006 dgmobbdgdals Logdzgmdy, 83mdb MobsddHMImmds IM3g3bm ©mggdLs oy 33Mada go-
bogdmb, Goms ©agbdsfmlb dsc ©ag0b 3Gm(39Ld0 Jgmabbdgdol dabombyggaw. gb bsMmadgs sfals
3mdbagmn o 3Mogd@ngnmo, dsm dmal Ggmgnmbom ob gm. gmbEam 3m3nbagsznal Ladnsmgdaomas,
30009m3mbygfab(30980bs o) Insmm JgbggMgdal aodmygbgdam. http://www.iccwbo.org/Products-and-
Services/Arbitration-and-ADR/Mediation/Rules/Mediation-Guidance-Notes/.
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M039MdamMa 3m3bn3s300L OHML godobgzomgdygmn yumamgdolb gomzgsmobbobgdaom,
dg0o@mmMa dgbadmgdgmos, RsbBgoglb 3mbandmol gbs3bamol s®bgdoo Jobssmbl, dgbodsda-
Lo, 13900 ©0BsbmML FndEnbofyg agal bomsblgdags.

1.2. 396@d3muMo 3mdnbozsgns

396dsem@o 3m36035(300 sbggg mMo 360d36gmmzebo 3MB3MbgbEBnLast dgoagds — Imbadg-
bo @o Ma3Md30. 9839dGN©3s 3gns@mmds mMngg Mbom-Rzg3s bos g538madndamb.

2.3mb3gbab (xbscn)

39005@mMab ImbL3gbal 3PmE M sfs Fbmeme 506369l dbomggdl, Hmd dsm dmabadn-
bgl, 9Ms3gm dSbamabgdl dom, aobzgb ©ds@gdomn abym@as(3ns, NdONb3gmymuL gobgmem
1393939060L  Ibomggdabomgzgol s gMmsbgomeb wMmogmmmdseda bohggbgdgm dogsmomb

admggo.
33&ogmo dmb3gbol bgmmzbgds ammabbdmdl 3Mod@ninm 3g(3o0bgmdsobs s 3mb(396-

&M5(300b 353mAgbsb. gsdmzom dgns@m@mgdbss 30 dmaxrg yneowmgds gusbGgdsm. 95397-
&M3s 39000@mMMgd3s ,doMomon babo® o6 ¢bos ©s35Mamb s dbaggdol Gmam ggMmds-

@, 51939 9M339MdoYM 3mIMbo o 300L YMoemgdom dmggomb.
2.1. 38 0yca 3mb3gbab ybsma MmamEm (3 3M339MdsmyMa 3m3nbazsznd

3d&0mMo 3mb3gbols emmb dbdgbgmals J393 ©960dg gl dmbandMgl, dg@o nmadsamszmb. msgol
04693000 3b3gbgm8s gadmgds sg@omMn nb@gegbo godmazmnbmb s Bosbamabml Imbandmg, ao-
Bogdmb Lamdamo. GMEN(30MmdE 5M8ggMdarmmMmn od@oyMa dmbdgbolb 60dbgdn dgdgans:

® LoRydg: O™, MMIgmoai FmbondMab bodmemadslb sdmg3L, sxgndMwgl ©s dgz0mbasol
13sbyybmbs;

® Lbgemob gbs: Mmame s 6gbon, os s 3mAdzqdemmo dpamdamgmds;

* nzomobdogdn 3mbGog@o;

o JbompaggMol ¢ab@gdo: dogomomem, megalb ogbgzs, 60b gomsebagzs (o oMs, dogsmo-
M9, 7390 gosbMms);

e LobobdogMo asdmdg@yzgmygds.

sd&omco 3mbdgbomn 3Gm(3gbol odsbabosmgdgmo bodsbos ©g@omgdabowdn ynGewmmy-
3oL godsbgomads. dgbodsdnbo, dgEns@m@mds Mbos @osdomabbmb dgbndzbgdal go390mgdals
3603369mmds mgamalbdng®o 3mb@od@obs o g3gMmdsmuma 3m3ba g0l ghomdmamdal s z0-
m9dmmdsbmab.

2.2. 5J80ycn 3mbIgbab 39635 yn 3m33mMbybEgda

sd&omEo dmbdgbs ,LoM 30l gggd@ob® Abgszbos, Moz dmbomdMmob gbs3bambs s g@mdbm-
398L 8¢bgdMog, oMegsbdbxgm jomadm@do dmad(393L. dmbadmalb Lodyszgdolb 3gMogmsbabsls
dg00@mMo 5h39693L dmbaydmgl, Gm3 dabo Lo@yzgdo asggdmmos s dgdnbgzbomn Lodyb-
&0m 068)9M3MgE0Mgdnmo. gb ,a905m35dgds", magalb 3bMog, 1dndaqgdl dmboydmgl, bsgmmsmo
3mboz0s Lodamdn 300093 YROM ©b3gBML, M3, dgbodsdabo 3mbndgbgdals Romgmoom, batgl
963561985, Bobb3gl 0dsb, o9 M3 bo bommass smJdnmon agol bagsbn dgbedyg, bgo@Morme-
&0 dbomoals dog.
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3603369mm360s, a35bbmzEgL, HmA:

* ,6983mgd30s" (398mb3onmgds) o6 60dbogl msbbdmdsl;

® 93350005 56 6036530 05bbIMBSL;

® 5400 Imbdgbal gm@s o YMbws 0639309L 9d3L 3g0s@ ML o 396dmgdemmdsda.
396350 5J@&03mdsbn, Moz 9948 0nm Imb3gbsdn n339mgds, mmb 3o@gamMnsm nymas:

® 39M0gModomgds,

® dgxo37909,

e bgemobems gmmIymomgds,

® dg300b30L obids.

39M0gMmsbdaMgds

3960600 gds 3Mmobbdmdl dbmmme 0dab gs8gmMgdsl, Mag Imbaydmgd gb-gbss Bom-
dmngze, b 3093 0bxmMmds(300L 3mzmg BmM@Ioc dgxedgdsb. gb o6 603653L M mmoymdogom Ig-
Logob godgmégdsl 0dogg bodyggdom. bozgmom 8daby, ab 0ygbgol gbol, Mm3gema(y dmbondmal
Lo@yzgd0b bgagbos s bdnMow gdmz0M god3mbdanmgdsbsaz dmaza3b.

30850md0: ,56 Ig g, M3 dom bgmdg3Mmadol 30EMdgdo @osMmgagb!®

3960gmaDaMgds: ,a0dMadgdmmo b domo J(3930L 30dm s moglb goBdomgdymo
2 dbmd.”

AR AL

9L §9db03s, doFomsmsm, Jmszsmn g3ndmmal Mme3dn o6 dmemmadn godmaygbgds. ob 3gFng-
b gdsb 3303L. 3gns@mo (3000mmdL, 0bgm@s(300l doMomawo mson@dm@nzol sdmznmbgs
5 dgx0dgds dgdemmb.

bgmabms gm@mIymamgds

bgmobms gmMdgmomgds amobbdmdl asbbbgsggdmmo bodyzgdom 0dob godgmgdsl,
615(3 3obo(3bos bomgd. 3gMdme:

e 3doggMdmgdymo gobszbowal aom36909mymazal bgas@oymo sb3gd@gool sdmmgdoo;

®  30bo(sbonl bgo@Momymo gbom godm(393sL;

e 353900l (9935m00b) ©gdmbLEMomgdsl dmbaydmal 3g9ML3gdEng0om;

e 39Mb3gd@oz0L dggemasb.

39005&mML 3nsd LML JoBbalb godmgzzgms, onds gb dodsobay dgadmgds asbbbgsgzg-
dmem Lobgb 0dgbegl. go630b0mma 3g8gan dsgsmoma:

30Mgqma@n aobssbowo:

dbomg, MmIgmo(g 35636 BoMB8maanbl, oibowgdl: ,,0bobo Rngnsb Azgba 3Mod@ngal dgbe-
693, Bog M3 oo BoM3MEagbs 56 830, ) Mo bgds hzgbL bggMmda!®

30bsb0 — gobsbaal abgomn 3gFagmasbamgds, bawss »GmJbognEn“ Logyszgdo sma 0dbg-
do: ,00g396 96 gambosm, Hm3 Jomn byogs mgzgba Logdnsbmdals s3PMsGME (3M@bsL bomdmo-
RgbL“?

80bsb0: 3gMagmada abgma Lobom, GmMIgmoi YRG™ gd3smonE batgl gombzsdl bodb:
»3300D056gdmmn 3Mdobgdom, Moash o6 gambosm, Hm3 dsmn bgmazs dabGs®.

30bsbo — 3gMogmabamgds bgogolb godmbobs@egem: ,abyMm Lodsmommasba Bobswawgds,
Mm3gema(s 336330 30d@nbatg Logdnsbmdal sg339@ M0 0d6gds"?
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2.3.39300b3980b sLI>

063353006 3mdngdal LGdENsdy Fgnsznal 3Gm(3gbdn 8gns@mEn ©sbgsdl nbgom dg-
300b3938L, HMImgdo(s o30bs s Fbagos dgbabgd dob dg@) nbggmEmds(300L B0563mab. 3Bm(3gLab
obobynbdo 3gns@m@m3s @sog0lb mzmbol dg306Mmgdabogsb mago 1bos dgogegmb. sMgmmo
LyLogdabsol Fgas@mmMBs mns dgz0mbggdo MBS oLl s NYRMHM 7563508 gdab 396 abbMogm-
©9b, 30Mg dbmEmE obyEma (nsb, s6s) 3abybgdo Joommb.

3530m0ms, dgns@m@mds dgbademms 0gombmb:

b gogMmdo?

dombatmom 380 odab dgbabgd...

6 gongodMgm, MHmso...

dgandmosm 530bLbso...

9L @ bbgs as B0dob dgz0mbzggda, Bmame(z bgbo, HRdm goMomm Godob 3obnbgdb ammab-
bIMIL @S NbRMMTS(300L Jogdol ababogh Jnbbow.

BmgogMon dgz0mbzge qucm 30b6m, gmznbomgdagm 3sbmbb dmombmgl, dsgsmoms:

® 3m3gb3sMgom 30396339, MoG™M3 o6 oMb gb 938 mImdarn 2000-bg 3@ 0?

* mm dbELE, Mo 3MMdmgds sMLYdmMAL xobIMMgmmdal damBomgmdabmeb s 3ag-
doMgdoo:

dgbadmgdmmdgdal gomamagddo dgonsGmma Mbws dmgMoomb ,d0dsGommgdals 303(3930°
d9300063980L obAsL, MMBmada(s »obEEMm™ 3obnbl Imambmal, Jogsmomsw:

® 3obsdmy byMgo aobnbgdosm, sce?

® Bomgmo 3564565 basmdn 70 33-dg 9@ 0 bohdsom dmdMomds, bmd sbgs?

Bmgxge sbyOMma dg300b30L LIS LogoMms, Mems eEILEGMMEIL Fbsmal byyMgoma
3Mb 36 g&mo Ldgombol dndoom b 3mb3iMg@umo, og@mdmngn nbgmmdsznnl dmdngdabogal.
dogdomoma:

¢ Joombofom 303 gMombgm, Mo@md gbyGom, gosamdgmma dndomds 3 Jofmbobsda?

® M59®7b0 bobo 3ndomdonm mdomabial gbgHamzmd3dsbosdan?

0993(39 390005@™MM3s, B3gMmadobadgdm, mego Mbws soMamb dgoagbormo 30mbggdal @ob-
dobs, dogomamag:

® 30036mMd53 39 G0 Nbs sbsMRML gobsmmgdsbdy @s bs3mgdo LadgzbngMm 33mg398%9?

® M3309bs0 3dogmgnmo bostom mggzgbo LodbabyFoo s sbsbMInEadom?

® 3MmaMadnmo qbdOHNb3gmymes Lonb@gMgbm s babsmagdmm 0d6gds?

3. 65@Imeanbgdab dg(33ms

3.1. 39e@a6aco 3bmgrdbyezgmmds

9600 3mEMal 5053056980 bdofom dmasw Bomdmoanbsl 0436006 50s305693al dgbo-
b9d, EM3mgdag Lbzs 3HmEGNEL BoMBmaagbgb. gb bomdmoagbgdo dgodmads 9i3¢9dbgdmeal
bbgomobbgs gad@mmb, o dgbadmadgmons, sd306s Lbzomdalb aummabbdmdwgl (sbsgn, bjgLo,
96m36935 @ gmbognmmos), sbg3g YRO™ bosbln god@mgdl, MHmamgdazss: 3ofMowo Gobyg-
DM gdn, asbsmnmygds, bmosmymo bLGsGnLo, bygdbysmuo mEngbGs(sns.

39005&™Mgd3s 9bos n(3M©bgb 30bndbyma 3nmEnEnmo bGgMmgm@Endgdal gogmgbals dg-
bobgd, 39MdmE, o Ms g53mgbal mbegbs dgndmosm dom 3gmns(300L EMOML. sMLYdMBL Lobm-
350Mgdcngn 393609690l dgbobgd dowotin mo@gMoGnms, Mmgmas ogbdsmgds dgons@m-
900, dgdmgdabrogzsMom JmEuemm bbgosbbgomdsls dmgMmamb, Msdsz agolb gobbomgal
36m(39bd0 dgadmgds 0habmb msgo.
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3.2. 39m@ ey a5bbbzsz9336a

Lag@mnddmAabm §adab bbgomds

Lbgowabbgs 3umEOmo ©@mMbal s©sdnsbgdo sMaggMmdsmma 3m3nbozsnol 60d6gdL
bbgomabbgs 360d369emmdals 560ggdgb. dogsmomawm, 53gMagymo ,0k.“ 6ndsba (Bmbaro bohggbg-
390 0000 ©d (3960 gRM06©gds, @B boma mnmgda 30 bgebgmmoas) dgadmagds 60dbsgwgl:

® 3masmNm ggb@L dMobamasbe s ggMm3sbnadn;

® 533535056 ggbGL LodgMdbgmbs s Mybgmdn;

® 3ol 60dsbL 083mbnado;

® ,00bgmmdob* 35603b65d9mb bogFMobggomdo.

boR3969dgm0 Mocmnm Bomamgds sbem o9 ImEgmmo smBmbagmgmol DmgngHo J399sbsda
361501535D05bMd0L abGom smngdgds — 98 J39yb9d3n 089Dy Bomnmygds, doMomsma®, gsdemo-
mo bgmoo bm@(30gmegds.

obgsg dgbadmagdgmos, 3603365mm3z560 nymb doMawa bogMzal Lsgnmbo(s. 989603930 do-
3006980 gE0n3sbgmmab 3 3magol Logcdal Gmen dobdaml nbsMAybgdab, 35306, Mm(3s Lbgs J39y-
69330 8-12 0bRnbmegbs 3obdaemn bm@3sw dnnhbggs.

Jdgbodadoba, Lbzosobbzs FumEMMal Bamdmdsmaqgbgmn s©ad056gd0 Immadasmszgdol
bbgomabbgs bGamom godmambgznsb; Bmangmo J3gysbsdo 330 gmeabo 3o9Dgdo ndmagss Ladwe-
5L dmgzgndfgdobmgal @Mmal 3sdmbagmazsm s o6 gnmabbdmdl msbbdmdslb ob yomymasl;
Bmaob 3Mbg&momymmds 358030b(3930L 60dsbos, Dmash 3o abadgzgdas dgbgzgomsdy 30 56 45
Bomomss 0083056989 dmangfo g399sbsda dmBmsdams3gdmgdo dgadmgds 0ygbgdwbgb obgm
&qM30bgdl, MmamEmgdo(zss: ,3b0bmm®, goMy 30MEa30M M g3zsb oM dmasb dgadmads, bagd-
3m 3m0dmE0dmb, 56 m330 0bg 3ohg9bmb, Mmocmdmb nbgmaby@o o6 gbdom, gy 3oMed0 ao-
3obybmb 06",

3G NOnma bbgomdgdo dgodmgds gogmgbsl obgbobgb dbstolb Bomdmmaqgbsby 3mdxmbo-
3930006 bBomabos s J3930L BoMmm b3gd@Mab dgbobgd, Bsgsmaomao:

® mmEobos 9dLb3GMgLommMdabs s M83d7393989mmdal gs3mgmgbal dbEn Im3g68n?

* YO0 gMmnmdab 3Mm 3930 Mo 30l dmdmendgdal HmEa?

® bmznomoads300b B Embgs s 30mgdgmo, ®m3 ,baddgb* Jgmoaqgm?

® MMam® MbEd 0MM0 MM Jomgdds o 3535 35(398357

® Lo 3ol Bmzomo Lamsbsm onb@gMgbgdsebes s s@edabaobaem8gdgm Ratgzsl dmEnl?

® 3MmMdmadnl goadmal mmBgmo bGomos 303639 gdMmo: M3653dMMBmmdamn ovy dg-
®0dMgd0m0?

396©gMma bbgomds

03 50058056753L dmMaba(y 30, 3obag bogMom Mabs o JPmEYOmn 393 330MgMdS sgHma-
069dm, 39690l Lognmbo Bmmsedsmszgdobsl 360d369mmm3se6 B SLAHYmMadL. gl dgodmgds,
a03m0bo@gdmEal  oMoggfodomuto  3mdnbogssnom, MHmamMozss, dogdomomsm, dogomabosb
bbM3ob Bgbo Jomagdobs ©s 8385 39(3980bsmgab. bmommabagab@gdo a3onbygdgb, Hm3 8535 3o-
(39985 3g0dmgds 3085M1mb badasmb LB GMLL bobasbabdgmew. Jomgdo 30, 3oGnjom, bandsb
@BN0gGHNMEgd0l ©obsdysMmgdgm Lednomgdow asbobomsggb. '

' Deborah Tannen, You Just Don’t Understand: Women and Men in Conversation (1990).
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3. bmzomg3mbmdnzyma bbgomdsba

Bmgxgc Oomos Lbzoobbzs bmomgimbmaain®a gmbalb 3Jmbg sed0s6gdabomgals,
Robbgbgb dgmmg dbscnl 03900gdLs o) dadgdl. gb 3m@uEma bbgsmdsba dgmnsznal 3Grm-
39bbg 3o3egbol 3m3begbos s Fgos@mEa Mbws (30mmMdmgL, IbaMggdl dmEalb sdoc go-
dmbzgnmo @abgm3gm®mE ol dgamdbgds dsdbodserm@om dged(306mb. dgmas@mEmads Lo 3dsmnbo
MM Mbrs asdmymb 0dobomgzal, Hm3 dbatggdlb ImEal 3gonmasbBymdomo gocgdm dgnddbsb,
sbggg bagdame Lgbbo@oycn sdm3nEYdYmadom Ybws gs6gbymb gfma dbamalb dog@ godmgemg-
boemo 3(309mmd0lb 30doGm, Lo gMmafa oMo NG NENmo bmMdgdo dgmeg dbomgdy asbog-
(3Mb. 390058mE0l MHmeo 6730b3ngMa Jgmobbdgdalb 3oMmmdgdal 3obbodmgmabs s bogdal dm-
bammEbgmo dggagdalb dggobadolb g@&oddg Mbws nymb 3Gom@ad g mmn, Mms bamdastos dm-

8356539800 3Mm(39Lbg FPE@GNAYmo bbgomdgdal 3mb6854L@G3o.

IV. 3695809mo 336(35em 393985/ 396dm Lgbas
1. 396dm Lgbaab (356(35em393980b) d4bgd>

39005(300b 3gMdm Lgbos G0l sbyAYma dgbggoms dgos@mMmb, ghom-gMo bamgbs ©s
3ol Bom8m3oagbgmb dmab. 88 dgbggMolb gomamgdda dbsmggdl dgudmosm, mas@ abogyd-
mb, Moash obinbos 06sMARMbgdL 3MbRoEgbznomu® bobosmb, aofMos nd dgdmbgggabs, o
960-9M03s IboMgd o6 dmaby@gs, Mmd dgeos@mmds dgmmglb Mondg assbrmb.

2. 356(33m 39390990 dgbzgMmab Mmmab g5bLabdmgms

396390 393900/3M0ge@mmo bgbos dgodmagds dgns@mmal 96 gMm-gfmma 3bstnl dmo-
bmgbal Loggydzgmbdg gondsmmb. o dob Bgas@mEn Imambmal, ngn MInsmmo Jgns@mmab
3096 dmyzoboem JodgdL Mbos gu39dbgdmmgl.

0] 39639 39398mo bgbos ¢339 3mBzgnmos, dgos@mmlb bymlb sMoggmo dgmdemal,
3303 3009M005bmb boMggda. aobsom39390¢mo bgbogdol owgdoma dbsmg auyemabbdmdl bom-
30l 8m3mzggdabes s godmmgamo 3pamdamgmdosb gs8mbagmalb 3mgbol 398 3gbadmgdmmdals.

396dm dgbggomabomgal bms gobbmmsngmmab:

® sgomab go8mymes, bowsg Abatg dgdmgdl, mosm aboydmmL ©ag30L Dmangmo sb3gd -
056 0539330696000 s (3o@obYy3z9@0mgdab domgdobsmgzal 360d369cmmzs6 Bod@&gddy Mmagobyyey-
o 08bggmmb);

* Jbsrgomomgol dgbodmgdmmdals doboggds, 45603mbGmb Motymagnma g3mz00Lasb s go-
»030bxmEbyb 3980nb3gGowm domama (sb @sdaman) mafMgdnmgdalb 3dmbg mg3(300l dadstan go-
dmgmaboemo Ggod30nbasb;

® dgbodmgdmmdal 303939, B5M8maanbmb msg0060mn dgmogzedgdgda.

33530MMMmo©, 5MLYdMBL 396 dm dgbzgmgdol Momymegnmn 3baMggda s, dsgsmaoma:

® 390663530l 8mBb6B)0L g5339ds, o Fbatggdo 3980bdgG e gBgIE Mo NMMgMcmmdab;

® yMomadolb 90058065 3batggdamsb dgmns@mmdy.

3. 3g0s@mMabl 5@ ngmds 336335t 39390mn dgb3zgMgdab @AML

dgos§men
® 000bmgl 398 0bgm@s(300L (& gdboge: Mol 60dbsoglh gb dgbmgol, o Logombo sbg dmg-
39657 s 09y 396 7?%);
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® 5dmb3gdL LgbLoG N 0byMMIs(300L, BMBgmbas oMy MmozEednMmzgm gHmmdemng dgb-
39065bg o6 a00bIMz69dws (§g4b03: ,oMbgdmMdL Mondg, Moba(s, mJ3960 sBH0m, 353s(36mdnm
sbmy, 83 396dm dgbzgmabab*?);

® 560g9dL dbomgl gbodmgdmmdsls, ,a56039bGmML® o6, LbgsggzeMew MM gmdgem, ,asms-
30b8mEaLY gdmz00basb (Bgdbngs: ,dmdgbdsmgm, aozoam, Mmammns mdggbo bgwgs“? o6 3o-
©93: »M 3mobdnbgm ghommdmongo dgbzgmnlb @AM, Mods(3 gogomzeom™?);

® 35039mM93L 03ob, Mo(3 nmg3s gogMmsbgdyma bgboob O™, Hm3 smB3Nbogl, Medwyg-
boe LbmMo asnam. (&gdbogs — o9 LbmMow ao3039, 9396 axgMI0/gbnGon/godMmdo/
acdbmdm... ; §gdboge: bobmggm dbamglb, asndgmGmb ab, Goi gb-gbss dmabdobgl dgmeg dbs-
0basb 3o9M005b70¢mo Lgbool EAH™U);

® Mgoemmdob &qbG0n, baMolb 3mDa(z00l dmogmo s bbb dbsmg (&gdbogs: ,OEMam® gad-
Mmdo, M Imbrgds, 09 gb bs jombo babsdsMommadn goenbs(33madLb*? ,MHmam® byosgo, Ms dg-
0dmgds oymb yzgmoedg 9@ o 83530 3mmgdgmo, 0 bagdy babsdsMmmmadn dmbgwgds“? ,Gm-
am® godmdo, Mol 300Rbyzgb abobo mg3gbl yzgmedy dmogh dbsMge”? o Labsdsmmmm
36 (39LDg 9350 godgMgFgdgb, Mo 0gbgds ;3960 Mgod300“?);

® 0dmygzd gmoboae 39393d00b (3gx3oLgdab) (&gdbogs: gobabomgo mocmmgaem dbomgl-
056 Loy 3gogbm sm@gMbaGonmn 396M0sb@n dgmabbdgdal dnbombggam; &gdbogs: gobobomgm al,
o) Gmame dgadmgds 3bs6gd dosmbomb 3Gnb(3034m dgmazobgdobs o scRg3sbL. dogomomar,
Mmam& Imbos mEgbmdab, (305360b gsdmmgms, aodmobgsmadgds, Mo 33mag3s BoGoMms, Mo mdo-
99&M0 3M0@gMondgdo dgamhs s Mo Bomdmeagbgdo sMbgdmdos 835 o) 08 dbsmnl dndstom;
&9d6039: ,EHM3 ymgamoysgom dom saomdyg, Hmame 13sbnbgdoon“?);

® 339b356ds sbamn nba(3008 03980l gdMdoggdedon (§gdbogs: o) Bmmadamszgds hobdn dg-
3000, bobmggom dbomgl, @ogndmagl, Gs@ma dmgd3696 Robdo; asdmozgmoagm 3mabod Mo dofoa-
96930, Bmammagdozss: Mobzol sMowgds, bgmagdona bmgmamdds, Dgedg@o mogsxgHgde-
mmdo, Ladsbuybm ggems(300; ., expand the pie“'"; ambgdMogo 0gfModn; 3mbndbgor obs bsjombgdo,
bowag dgbodmgdgmos, 3boMmgqdds dgmobbdgdsol BnsmBomb. ,Lbggdds Gmam® gswsbyzo@glb gb
©030“? ,0MbgdmAL odmy3ogdgmo LEIbEIMEgdn, MmMmgdaz sbgma bodmsoobogal Rzgy-
m9dMog g0dmnygbgds?”

4. 3966dm dgbggMmab 3Gm(39b3n Labgmddmzsbgmm 3Mab(3039d0

dobgogem 080by, 09 306 mombmalb 396dm Laboob Rs@omadslb (ngdbgds gb dgmas@mEn
o) HM3gmndg dbag), 3bgdmdl LG ebEsMEGn, MMIgmbsy IgLnsGmmn b sg39dmgdstmb,
39Fdme:

® ymzgmmgal, Bmgs Fbsmgbmeb 39Mdm Bgbggmal gsdsmmzal abygdl, 3mbagowgbsns-
mmdsb gobgol babo. dogsmoms: ,ofMoxgMn, Mobag o3 dgbzqgomsdy dMdebgdom (a9356mdm),
dgmeg 36l o6 5(36md9ds, Lobsd 53l bgdommagsal o6 3md(393m*;

® 25bbobMgMgm bogombgdal ol Rsdmbomgsamo (30 sbgmn 0dbgds), BmM3gmbes by
d9meg 8mIma3as3gdgmb gobosmgdl (56 Losdabmeo 3bswss);

30M©s 530bs, 9MbydmdL gsM3z3gnmo dgos@mmoa &qdbogs, Gadsz dgbadmms, 3mb-
B0gb305 M0 dgbggemnl 9839]&NMMbs gobsMomb. dogsmoma:

* o) gfm-gfm dbofglb 3gMdme bzwgdom, 35306 sqy30mgdmor dgbgmom dgmg dbs-
9b3(3. gb Bgo@Gammdal 35R3969dgmns, MoEasb 3gas@mMn gMmbs s 08539 3MmM(39LL Mebad-
o mM0gg dbsobmgol bomdsmmagl;

® 53mbGMmmgm MM, Mmdgmbsis mMogg dboMgbmob @obomgogo. oy bgwsgm, HmA
LyLsd Bgbadmms oo MM BanemmUb, Jgns@MMBs MBS enbggbmb s dbsmggdmeb dmdwgzbm
bod0gqdDg 3MbLymEGo(30980 godsmmmb;

11

a0babsboemgdgmo ab@gmgbgdabs s dgbadmgdemmdgdal asbgm(zmds.
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® 0d dbomgl, MmM3gmbay IgosGmto 3960dm dgbzgmal MmL EMMgdoo (396039 ©GM39dL,
610037 ,535mqds" Mbs dob(39L. dogomomag: ,Lobs3 ,omadbobrmglb” dg3bgwmgdn, ambmgm, dma-
gogemo Rggbo dgdgan bodogxgdol dgbobgd, 9y mgl dgmsbbdgdsl g dngombogm®.

V. Rabab 60bs5¢md0ga
1. Raba dgbadmgdgmas

o6 od3b 860d36g9mmmds, Modgbo gedmz@amos 3gEns@mMo, PMMEIEO™M geMm-gMHon
dbomyg dgmerg 3bomolb 3nge d938mmo35bgdm 30MmMdsl o6 d00mgdl, Moms Mmz000mb gos3gomlb
bodabyybm dgmagadgds. Mm@abag gb brgds, Abatggdo IMma3sfs 3gdabsol 9d356Ms Rabdn dgoasb.
0993(35 gb o6 6036530, MM ImBsgamn Imma3sMs 393900 sDML dmgmademoas. gb 6ndbogl bm-
mmE 0dsb, O™ gho-geHo 3bsMgb mmal o3 Imbszggmdn dmmadsmsigdal geamdgmagds o6
by@b.

39005300 @M™ML Rabo AggnmadMogo dmgmgbss s Jgmno@mEn sd0m oM Nbs gsbdaem-
©qb. 356 ¢bws ao5(36mdagmmb ob god@n, MmA Jbomggdl o6 Lo 3Mm3gLob gogmdgmagds s
355965mnbmU, Modgbo 0bsbdgbmboemn ngbgds 3Mim(zgbol LodmBsgmme ©aagadss. Rzgmemg-
30b539d6, 3baMggdL o6 dd3m LyMzamn, gosbyzn@mb Md305bmn s3d s gowsbyzg@nl Joym-
Bg3mmdal godm(3 3063390 300D0sbgdol godmbs@eggb. LEmGgwm gb oMl dgmos@mEal Gmma
— Bosbomobmlb dbamggdo LadmBsgmm 3mIMbozs(300bo3906 s oghdsGml dom, admomb ob
360bobo, H®™3gmbag 0baba Rabdn dg3yssb.

1. 1. Rabab 0330036 sGn9ds

bdofom 8g0s@m@L dgumdmoas, @obdomgds gombomb 3bomggdlb, Hmd ababa Robda o6
dmyd3696, dogomomem, 3g0005(300L absbynbda sblbsl, oy MmamE dmgzomb dgbodmm do-
096 93L ImEa3oMs 3gdal 3Mm(39Ldn. 3gos300lb 3MmM(39L0L 630z NMMbal sbLbol dgogaswm
39005&mMb dgndmos, ImadDomb 8batgqgda ndabmgol, Hm3 dsm dgbadmm Robo mego@sb sofo-
mMb, s 04 350b(30003506(5 sbgma 0hgbl Mma3L, aoogaMdgdmma Mgsdns o6 godmahabmb. 53-
339(0®, dgEns@mmn, MmEgbss 3Do©ss, anmoboomsae assjgomb magobo bsgdg, bobmgl dbs-
9900, gmdmeanbyo gssgmdgmmb 3m3bozsznol 3Mm3gbo 3530653 30, M35 IMEadoms 3gds
360bobob gobados.

1. 2. Rabab @Amb

oy dbomggdo hobdo 3mgd(3696, 3gns@mmds 3@Mge@ommo godmbagmalb abgdo Mbws dmoa-
domb. Dmaxg® dgodmgds dbomggdbs o) dom s3m3o@gdL MAomb, 3g@n domabbdggs asdmo-
Robmb sbgmn abgdal dmbsedngdma. bdnfow, dbatggdo s dsmn s3M3sGgdn abgo gosbysg-
&omgdodwy dogmgb, Mm3gmoa(y dgosGm@l asdmmhAs 3bgm3gmmdomsb. gofMms sdabs, Gm(3s
dbocggdo Rabdo sm8mAbogdnsb, abobo dgbadadobo ,RobyMa® aogmgbol 393 gd(393096. 23a30-
o, dbgon dggagdolb gomzamabbabgdom, dbsfmggdo Mabzal, EMMALS s gdm (30980l ObsbM-
®qd0bs @ LEMgLOL bnbsdy andasb. sbgdomew, dso dgbodmms, sabymb gadGn, oy s ng-
6gds Logyzgogbm godmbagsamo 3gmasznal 3Gmgbolb domds s S6Mb-obmbmb dgmsbbdgdals
dombgzmmdobs s oMababy@ggmo dgomsobbdgdol dgmgagdo. o3 dgdmbggzedo dgmns@mEas
mbs dgoblbgbmb dbatggdl, Bm3 Lobsdsmmmdn baddolb gowse@obobal nbnbo 3oasggb dgbsd-
mqommobal, mz0mmb gobzoMamb Logyomama bogdolb dgmo s AHmA dmbadstomy, Mmdgmbscy nbo-
6o oMabMmmML dgb390M056, gosby39@&L domn bagdolb dgogal.

Bmgxgc dbocggdo 396 sbgMbgdgb baddob g3mz090b aomgdg boMmdsmmgal. sbgma Lodys-
(30900bsb Igao@mEmds door Mbrs Job3gLb 3owg3 gMmo dgbadmadmmds, asbndnb@mb gdmng-
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30bgob s Logdgh 3abybobdagdmmdoo dgmEabyb. 3gns@m@ds dgbadmms, baorbmgml dbatggdl,
Ro8mMaydm0dmb msog0sbmn 3mbazngda oby, M3 Laddolb 3gMogMmabomgds Lbgsggemaw dmbgm-
bgb. dmax gt gb doo Ladomadal sbnggdl, ond@sb ,a040beyma® 3mbo(30900056 s Boma g (s-
35 503Mdgdal goMgdy dgdemmb.

5 dmemb, 3gos@mmMo Mbrs (30mmdogl, bogdal ob sb3dgd@&qdoz BoMB8maRnbmb, MHm3-
mgda(3 356537 96 gobbarmms. gb dgadmgds, Lo 3domm Labamagdmm(z 3o nymb 0d 3g8mbgg39da,
megbsz dbomggdds Logymmama nb@gmgbgdn LEYYMo® o6 asbnbomgl s, boggmo, (3o 3gaem
%3998 9gdbg 3035mb gobogMdmdgb. gb 3@ ngs dbomggdolb MgomyMa dmB 035309800 5e3mBgbabs
5 om0 gdmom@o 456368 30L Bobsdnmmdss.

2. L3g(30gk0zMa dsMngMmgda

39005(300b 3Om(39L30 boFgms BngF Fgmabbdgdals Jombyzal gDodg 3gns@m@L bgwgds
dogmo Mogo 336096 9d0bs, M3, 356bs 3nmnmgdom, dgxndfmgdomo 3gwosz0obmgals sGal sdsbo-
bosmgdgmo. J393mm dmygabommons bmgogMon sbgomn Bobsmmdal mo300006 sMnEgdobs oy go-
ogMob Modgbndy ade.

2.1.39m36b3530b dombgz0b 3Mm(39L30 Jgbsdsdabon 538mEMads(300b bs 3emgdmads

dgodmgds, Robo 03 dg8mbgzggeda(s dogommm, o) gfo-gMma dbsmg g0l ML baMdme-
3960m0s abgmo bomdmdsagbmom, Mmdgmbsy gosbyzg@omgdol domgdolb Mymgdsdmbormgds
o6 a00Rbos. MmEgbss 98 Bomdmdagagbgmb dgdbrymmnmo MRmgds-dmgamgmdsebo 543L, gb dab
dm3cnggdmmdom dgbodmgdemmdgdl s3mbemdqdlb s 3Mm3gbolb dmgbammdsl sggMmbgdl. Gm-
am@ (3 30 30m 39630 mgbommds 0 3oMagds, domn Fmmadamszqos habdo Imgd(3g39.

35056y39@&0: 091 dgbodmgdgmos, 606sL6s6M Jgmns@mMds 1bos gobbadmgmmL, Gm3 dbafmg-
900 bodmgoma dgbadadobo o3&mM0D(30000 56056 BoMdmmagbomgda. o6 Mal o¢y30madgemo,
390005&mM3d MmMBgemndg dbatolb dmmbmazbom 8gmeg 8bamal 3Mm(39bDg oLBMYds LEMms® v b-
639y mb; 01330 Bg0s@MMa Mbos oMBINbaL, MM s38mMnbs(30s sMbLgdmmoa dmmbmg-
bob Rohmgddn 1 dMMbzgmymyzamoas. 0y gosby3zg@nmgdal dndmagdo 396 gbbMmgds 3Mm(3qLL,
39000@mMb dgdmons, @esymzgbmb baddob 3Lgmgmmds 3ol godmhgbedwy. md(3e, oy mMMogy
dbomgl LiyAb, Logdg aobsamdmb, dgos@mmn Mbrs sMBINboL, MM gosbyzg@nmgdal nd-
0900 Gamaggmbom bymdnbobzmm3dos s Fbomnlb BoMImBoaqgbmol Mg3m3gbos30gdb 303ygg9ds
535 097 08 3oM056@ 0L 30b6dgbMbarmdals bs zombdo.

2.2.3bsmab 3MmAgggemn

Bmgx g Ibamg 3g0s30ol boggmed 3MRgzgmmsb ghmow gbbMgds — gb dgodmgds aymb
3gmmmg, 3990, Jomoadgoma, dgamdata o6, MoMsmme, ©0bEgMgbgdmma sbmmdgema. ogsmo-
090, 0d, basz abm3g30L Lagnmbo gobabomagds, bosdmgggm v396@0 (Igbsedsdobo gocmdnwsb)
©35(330L 3b3Mgbmsb gMmo gsd3m@abl. 3ME3MMs3ogmo Im3sbyybg ob dmbomBgmy dgadmgds ao-
dmhbrgb magobo ,dbmgdmgdomsz® 30, GmM3mgdacz bogddolb (3mEBsL 0hgdgdgb, sb 3bsw oMnsb, go-
©oby39@0madolb 3Mm(39Ld0 IMbsborgmds doommb. 30mmM36930Ls s dobo IMRgzmal MHmenwsb
358m30bstg, dobo Ratormmmds 36m3gbdn dgodmads baddobogal Hmame 3 8magdnsba, sbgsg
bogamamm(s 3o 93mAbogb.

35056y39@o: 390000@MMIS 3oMa50 1bos dgox35Lmb sbgomn bomdmdswmggbmal bgasgzmagbals
Jdg9a900 — ©ogbdatgds o9 dgoxgMbgdl dobo dmbsbamgmds Logdal bgmgmmdsl. dgmaszns
3mMbx0Egb30smafa 3Mm(39L0s o FbmEmE ol s@sdnsbgda gbBMgdnsb dom, MmBgmmay gom-
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33900 Ld3sMmmgdMngn 39330600 sdgm Laddgbmsb. dgbedsedabaw, Labsd gmns@mto o6 @o-

630brgds, Mm3 bscnb ,3g9amdamn® b 3MRgzgmo dgmos(300L 3GM39LL bgmb o6 dgymdmals, do-
603y 3ol 943L gmgds, sbgma oo bgbogddg o6 oMd3zsb. sbgo dgdmbgggedn, 3gns@mmb dg-
@dmos, gEhomb 3bomggdl, Hm3 Logdgb dbmmme ob 3s3nsbgdn ogbbEMdask, MMIgmms(3 dob-
036 30MEa30M0 0b@gMqbo 393306 gdon.

2. 3. 33mbm3an 30 3GMdmq3dqda

39005&mMgdn 35dmbo@eg96 dgdgmmgdsl badmgjomosdm o390l gomabygg@nbsol ddomwn
306096 930b 0dsGm. 03 ML, Bm3s badsMomgdMagn ozl batxgdo Indngsm 0dM©gds, Mo
dgndmas 3modmgdgmb dgmns@m@ds, Mm3d goy@n 3baggda babamggdemm, 3gm0mbobrnbngMo
a3t 39d0lb 3Mm(39Ldo homormlb?

35056y39@0: 30639 Mngdo, Igns@mmds dgodmads, 3gmsebbdgdal 3Ged@ngmmo 3amMs-
&gbmds 456306 8mb. 030l Bo(33ma©, MM 3g0d(309, AMaMMA(3 ,3MM (39RO S 9MbsGngs”
Bom3maanbml, dob dgmdmas, 3gons300b g3mbmBogymo batagdgma 3o 3moygebmb. dogsemo-
050, g5bLbom Lo@yzodn dgs@mEmL dgndmos, boba gonbgzol dgmans300b BbsbLYMa Lomggd-
m056mdab sb3ggd@Lb Mabbob PodMaz0L FMMbom s dbaMggdol ynFopmgds LEmMMgo 535Dy goo-
dobgommb. Igmas300b ML 3gas@m@mb gndmos, §3mbmdognma bszombo dmadzgmomlb ©s bo-
Lodsmmmm sbsbaMxgdol dgdmbzgzgda(z 3maygzebmb, Mmal sbsbsmgn s doma bagMomm bo-
3(3 30 BoM3moanbmb. dgmns@m@ds dgadmagds, nbog go63dsM@GmL, M3 g3mbmdogn&n Lagmdsg-
™0 Y439max9cdos — bodmgdomadm bogdab badsmmmgdfng sb3gd@dnc 3o. 93 @ab 3nbogdal godsm-
»30b MHmL 3gE0s@mMds yMmomemgds 0d 508305693bg Mbrs gos3sb30mmb, Hm3magda(s 53 3Gm-
(3930 3o@sby3z9@0mgdab dodmgda 30Mgdo 5G056.

2. 4. LosoEY3mm n3Md3M0

39005&MM36 3gMdm Lgbogdol EMH™L bEYmosw dgbedmgdgmos, dbsfmgms sgm 3o@&gdds
390005@mMb 03 ©M35@mn 38 30(390Mmgdgdalb dgbobgd >nbymb, Moz dgmmg dbsmal bagddgl
LENmosE bbzs 80dsmmemgdslb ab(398s. Bmaswaw, gb 8@ 3039dmmgdgda s3m 3G 0L Lamsws-
ogm 5Mbgbomdns bmmdg o dgmos@m@abomgal gobosMgdabslb bsjmgdow ,a535650amMgdg-
m0“ dogom godmomhggs.

35056y39@&o: 0d0bomgal, Hm3 sbgmn Gofmmo sMa1dgb@qda 3obgo@Mommgl, dgos@m-
3o 9bs bosbamabmb mMogg dbsmg, bmmsw go(339mmmb 3@ 30(390mmgdgda, M3 dgmas(snal bg-
Logdabol Mgmggzeb@nMn 0dbgds. gb Bgmeg 3bafMglb Ladyamgdsol sdmagl, dom Y3sbybmb. gomwms
530bs, Igs@mEmL dgmdmos, badsMomgdngo 30l bogmgdsw 3Mmabmbomgdem dgmgagdl go-
1bgob boba, Madgorn ImbomBgmyg Abamgl xgMxgOmdom dobo godmygbgds o6 w30ns. 3 @ab 39-
Logdob EMML dgos@m@ms YMbws Bosbamabml mMagg dbamyg, RsgMormb Mgomy®, ©gEYdon®
3bggemdado, Gm3 dgbodadabo bLadoGobdocm 3mbaz0gdo o0 gbEG™ML s dgysbrgl.

2. 5. eAmab 3Gmdmgds

bBmaxg® 3dbatg ob dobo sgmzsdo gbEMgdsmaem byMbl dodsmmagl: L3980 M oM
dog3b“, 96 30093: »Agd0 dmenm dgdmmagabgds 560l Ladmmmm. 5qosb gogmngst!“ dgwns@m®mas
sbgomo 3960336930 3 mmmob sbemb 56 Mbs Jn0Gobmb, Moash dgmnsz0alb 3Gim(3gLbdn Mm ¢ad-
603369mm3o6gb0 ,839Mbaemns’. 3ol 8y, Mo Bbomgqdl Ly3dsmabn ™M egmdmdam 0ndob-
»30b, ®m3 Lygymetn Bybomon, 3Moba 96 03gad(3Mgds godmbso@mb, dsm gozomgdom dg@n bo-
damgds gdmagzom, bogdglb MgomobGnGem dgbgomb — gb 0gbgds Babsbbymn dbafmg @s Lsgnmbo,
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09) ©53760b abDma gl dgdmagdgb. sbg Mm3, Abatrggdl 50g339@ M0 MM sgM8Mdacm b gyome-
0 ©300L ,30m39L0Mgd0bsmz0L*; 5939 Fgoo@MEMBs IMES356 3930l 3MmM(39Ld0 msg0 Mbrs Jg-
03930 MHmab sMdo@Gome@n dgdrmnwigdabgsb.

35056y39@0: 0MHmabl 530G Momymo doMogMgdo, Mmam(z bgbo, dob dg3wgg Bodmoagtgds,
MmEgbsg 3mEsggmegsb ghom-gmon dbatmg 3gmsebbdgdal nboz0s@0g0m aodmmab. 08nbmgals, Hm3
Mmob d3M0gMab gobgo@mamgds dmbgmbogl, dgos@m®mb dgmdmos, gfm-gema dbsmals Jog
©56gbgdmmo dsMogMabagsb yumommgds Lbgs Ms89Dy go@on@obmlb — dsgsmomewm, abgmo dg-
300b3980L @sb3nm, MM3magdo(s, 30gdzom, 838 dgosbbdgdol dobsombL o6 gbgds. gb dgzombggdo
963561985 3g00GMML, gobgmmb ™ ©s dbatggdal ynFemads Mgsma® Lsgzombgddg gswso-
&obmU. sbgmn ,30336930" gz0mbzs dgadmgds nymb dgdgan:

® LobadoMmEm 3MM(39L0L obygdol bab Modgbn 38 30(39dMmgdal 58mAgbss dgbadmyg-
dgema?

® 30dsmmagom 9dLb3gOEL?

® HMamM BogMmdo, 8358 gd0mn 38 303500 gdgd0lb Imammzggdal batigo Mo 0gbgds?

® M5 36M0b 94b3gME0b FmMBLAbYEMgdaL Logsbn@ma?

® M5 b g50dbL(390 baggaz BLoxYmgdL 0dabmgal, G 0g396L 3mboz05L Y3oMmsGgbmds
dngbogmb?

® 306 04698056 03960 dmb3gqd0?

® M530960 sbgon bagddg dmagognsc 3565307

® M5 5M0b yzgmadg MoMmgbo 396056807

® M53009650 35330000985 J53mMbagemn, M) Mebbab mgol Bozgmem Modgb0dy Bral 393-
93 3000 9d:m? o) 3g0s(300b 3GM(39L0L Babgogom, bacmgmo gobs, HMA s9y(30mgdgmoas Lobo-
doonmm Rafggzs, 3gns@mmb dgmdmos, babadstmmmm g4b3gMEgdL bobmgmb, smRbgb dgwns-
300b 363930, Lobsd Ladmemm Fgmabbdgds 56 Fgmabbdgdals onmBgzmmmds o6 go8moz3gmgds.

2. 6. 3M0b(3030b Ldz0mbo

Bmgxge 9fm-gmo Ibamg ImEadsfs 3gdalb MHmL dmdbommdom o6 godmamBgszs, Mawasb
ob ,360b3035800“ bgm3dm3go6gmmmaL. dsgomoma, Losdmazgzm vg96@3s dgadmads gsbs(zbo-
mb: ,0bgm Logdggdl 30 Bgmos, 3obamdmgd s Mm30 smsba 833-0b Mmoo sbgmn 13bndzbgmm
5b056750Lm30L 3MOLMEL 3osdabmns®; 86 J0@g3: 3MEM3MMS(30mmds srdobfmmmgdgmds dgad-
mgds 361 dobmb: 00 885L goegabmom, 35306 yzgmes az0hngmgdLb®. gb 30063030 Lszombgdo
Lo 3dome LgFambymo 3MMdmMadss dgosGmMMnbmgal, MoEash gowsbyzg@nmgdal dndmgda 3o
Bmaxg® gdmEogmae aby grogzgds Lagnmam 3mbozgdl, MM Mozombsomumo bgwgal dgbsd-

mgdmmmds o7 bs3magdos.

35056y39@9: 0693 yzgmab xmdogl, gmEm3nmalb 8033sGmmm: 3(3gmmdslb + Mm + gd30
= dgmobb3dgdsb. Igno@mMmn ¢bms g(390mL, @ssMmB3MbmL dbsmgqdo, Mab3gdo MgomyMam dgogs-
bLmb s YMomgds dbafMggdol ngM obsbyym g3mbmBagn® Lomagdgmby gosdebgzommb, bo(s-
3o bobodsmommm batiggdabs ©s Mab ol badasbdabs.

2.7.36535m3bMago Rs@moryymmdab 3Gmdmgds

39005&mMa dgodmgds, 3o6bszmm@mgdam LoMormmgl 3530b bosbywgl, Mmogbss d99(3000-
35, magn 3Mdz5mdbMong Logdgb gosMmmgal — aobbsgnmmgdoo abgmb, Laws Fbafggda Lsgymem
3obybobdggdmmdal Mofmymeqb s (3nrMdgb, dMsmammds 9Mm3s6godg aosn@ebmb. sbgon
bogdggd0 bdoMow Goyem LadsGmnmgdMog MmgmENgdL 3mosdMgdL, ¢ 393d0Mmgds bLyMombym go-
bbb @obobafxgdLs s 30dmbggzol Labodsmmmmb dmmTnbgdabswdn. s dgodmagds ass3g-
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omb dgos@m&mds 080bmzgal, Hm3 sbgo Logdgda MgommEa Mebbdmdalb domBggs dgbadmgdgmo
aobogb?

asdmbogomon: 300093 gfobgm dgmns@mmds dbofggdl ynMoemmgds g3mbmdngnm bLotgg-
d9mdg b goodobgzomadobmb. sgMgmay, dgmos@mmds ¢bos Lobmgmlb 3bafgqdl, Bomdmapaon-
bmb ,mocgbo” L3960l Bomgmmo bgogs — ML 350390198b b FmbodsGmmy o6 boga(z BLaxy-
mgdo 30d@nbamg Logdal gobbomagabsol 306mbBal gsmzamabbabgdom. sbgma Eodolb ©abgnbogdo
390058mML Ladnemgdslb 3ob393L, 4o9(36mMbL Fobgnm 0bxm@mBs300L, My MmamE s3Lgdgb dbs-
9900 Logmst bogdgb.

2. 8. 333M5bgdnma dbsMgqdo

Bmgxge gMo-9Mm0 5b mMagg 3bocg 08qbo aodMobgdmmoas, Mma gb g8mz0s dom Ladys-
9oL o6 5dmaal, Logdnb sELL Moz0mbamyMaw RsbBEgwbgb. 53 ML Igns@m@mL dgydmoas, sb-
LBsL, o9y EmamE @dmal bgmb d@Msba, Logdg LEmMow aosbywagl, Moz 9@ ©IbsboMmRgdmdbss
5353306 9dmmo. 3905@m@L dgdmoas, Mgommmdal Ggb@nfgds dmaboobmlb — ©abgsb joombgze—
o 360b Mgncmm 360d369mmzgeba 3odMsDdgdmma Jbomobmgob: 1. gobsgmdmb d0dwnbatyg Mgenddo,
bot o3l 830 OHMBLS s MgbyMLYdL, o 2. EssbENmmL Loddg s dggzeMem gomsgabne-
gL 5358 gd0m0 EbsbIMKgooLogsb.

356bs 3@ gdom 3603369mm3060s, 8gns@mMa 3oman 8bdgbgmo 0ymb, Moashb godmsdy-
S dbatgh bdoMa LgnMegds, Hm3 MmBgemndgd, 30bs(3 8dobo MgaznsmNEo MYPmgdsdmbamy-
35 343L, 3o 5BML Fmyb3abmb, oo dmEal, dgmEg Fbsmal JndsGm asdmmddyymo dmbabdMgdals
Romgmoon.

2.9. LsdsmamgdMngn sMadgb@on

bdoMow dgnsGmma abgomn LadsmommgdMago Lygznmbgdol babsdyg wasl, MHmdgmms dJodsto
mf03g 365MgL nadg@FMma© gsbbbgszadma 3mbaz0s s 3obmbob domgmmo, sGOLHYmN ab-
&3 9@ (300 9930. badsMmmmgdFnga bsjomba dgndmgds agmb bsjdomm oM@ ngn, 56 dggbgdm-
b LadsMomob 3M33mgdba, Robmammym bggMmb. bLaddol LoMoyymolb dombgwsgsm, mMogg
dbomg Logmme® 3mbaz0olb 03330M0@ ©0(393L, HMI LadsMmmgdfngn mzgombasdMabom ngo Bo-
g 04mb. Gs dgadmgds gos390mb gos@m@mds 53 amgdal goobabyzg@ew?

353mbagamo: Ladsmmmgdfng bs3ombmeb ©s393d06Mgd0m domgdmmo Rabo baMRynbogds -
603y, LOB3 M30mMb Ibotggda Lo gnmam 3mbazngdda gd3lb o6 d5089696. gb gd30 dgadmgds
Bodmngdbolb:

® 3900058 M0 39domdalb byzg@L 3oM339m MMy s IMIsgmabmgal aoagdlb bsd-
39, abg, OM3 s@3mM35&qdL Lodnsmgds 805390, godbgEMb 396mBL 86 Laddg bgo@Hemm dgd-
B3obgdgerb goeabgb;

® 33900058m@3s dgadmgds batggdl @@MBomb, g88moggzmomb gobbobomagma bsgombo 3g-
053000 3Mm(39L0L gobsbmgdsdwy. 3gmns@man dgg(30090s, IMabobmlb 3GMdmgdal bgo@Mamon-
Bo(300 B0bsbLYM Lo 3obDy YyMoEmgdal gos@obom, dsgsmomsm, obgslb dgzombgs: oy do-
a5RBoom, Bonbgosgem 0dabs, 093963 3m0gb@ds byFammdoma bgmdgzGmmgdoo smbndbymo
dmaLaba@madolb JgbBmmgds 030LMS, s BmbamRgmad, 3mMbGMod@&nlb dgbodsedabow, mabbolb Lfe-
™m0 MmEgbmds gomsnboms, 04396l 3mngb@L dgyydmns ©ssMbanbmb dmbadsmomy, Mmd, 306mbals
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dmBmadams3gdmado 0fgbgb L3 3039L S M6s3IMMIMmIam YbIML, nboba Ly 3MMata domab-
639300 B3 qdal doombg3ab.

"2 Roger Fisher, William Ury and Bruce Patton, GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN

(2011). gb mobo doGomswa 3M0b(30300: 5@305b7d0bs s 3BMEmgdgdnl §MBo690nbash godnxbgs; yo-
Moegdab 0b@gmgbgdlbs s sMs 3mba(309ddg godsbzomgds; gMmmdmngn Lafmggdmabaomgob mey309d0b
(Bgmo30Dgd930b) 3g8mdoggds; mdagd@&Mo 30 gMadgdal a08myqgbgdal om30mgdmmdal babgslids.
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3. m3mbgb@ab mgsmgdam

MB35 398mol Mmoo o6 0035m0bbabgdl, Mm3 dgmeg bofmgl mabbdmds adymgdals
69510330 305(gdabmb. oo, gb LEYmosE LsBbssmdwgamb ImasdGgdL. 95398 G0 dma-
356539890 dgg(309ds, abgmo 3oG06@gd0 3sdmdgdbmb, s 3gmeyg dbamals doge boomgmo,
3mbobmbo s 3ol 0b6@gMgLgdLbs s Lagnmmgdgdmab dabswsggdemn dgbodmgdmmdgdol babom
0d69ds s ddmmoa. Bmame 3gdmgdl gMm-gmma 8batg sbgmo LabyMzgma sem@gMmbs@nggdal dgd-
365b? gb BbmemeE dgmemg dbamal bagoMmgdgdabs s 068 gegLbgdalb dgbobgd db@ o nbgm@mads(z0-
ob 3mdogdoms s Logdal dgmeg dbamal 39MbL3gdE 0300 obsbgzom ofmals dgbadmagdgma. sbg
™3, 989J&NM3d 3mma3oms3gdgmds anmesbdom Mbws ndndoml, Moms dgmmg dbomal bago-
9930 5dma36mb s dgoggabmb.

3. 1. bbgssbbgs Bosmameoaq6s

5053056780, Mmam(z 6gbon, badysmb bLydogd@&nMow smnd3edgb. Mmmabyy 3M33mgdLy®
0bgm™3d(300L 56Y4gd056, 0bobo 03 Fod@gdalb babasbdslb sbwgbgb, GmImgdars yzgmody dg@ow©
3000 BoM3mEanbgdl dggbo@yznbgds, bmmm 03 god@gdlb, Mm3mgdaz doo mzgambabogmmsb dg-
0566398530 56 BmEb, 56 ngemnbBabgdgb. 88 &q6wgb300L Mg70dda gobszzoma osMss, HmA3 dbo-
g d0d@nbofyg gl 30Mmdgddn 3mbymad@l dbmmme bLsgmmama abdgcgbgdal 3066m 3g6-
L399E0z30m goboboragh s 030l sEnaMgdabs 30 o6 (300mMEL, HM3 M3Mby6E L 3mbazns dgad-
98> 2o®byger 5b3gdEL 3gao3waL-

989J&n3s B3mBmades3gdgmds o35L M3mMbabG ol mgamadomss Mbrs dgbgomb. dmas-
50, IM3mMd35M53909mds Mbos go0amb (56 dgg(390mb, HM3 go0gmb) M3mbgbG b bgwgs 3odnba(s
30, ®m3o 0b 350b(3053506(3 oMbgnmo o6 3sdmayyMgds. MmamMy 3o dmImadams3gdgmn
m3mbgb@G 0l godmbabgomsb ©a30lL Lagbol @ebsbzslb dgdmadl, ol dgzMae m3gmglb dgmdsmg-
md530 3dmRbEgds, Moms JMmbgmogdd ol 3o6dg@madl Robbzogl s dmmadsmszgdabogal
dgbodsdobo bEMeBgangdo dgodmdomb.

3. 2.3mb030980b 3563dgmMgd0m go3bdgds

3m3ma356M53989mb bms dggdemmb, RogMomb gumaebmoam ©obgnbngdda dgmemg dbstgl-
056 s dobo demagfo oMadgb@obs oy 3mboz00lb sm0sMgdsg dmabgmbmb. dmdmadsms3gdgmb
56 3mgobmgzgds, m3mbgb@ ol 3mbo300L ogMabLbAML, BogMsd 3ob 53 3mDa(300l goMasw dmbdgbs
5 30565m0Ddgds ¢Mbs dgdmmb.

bBmgngfmn Im3msdsms 3gdgmo (sbgma bGMsGgans sgzm), m3mbgbG b 3mba(3nals gomoaw«y-
™ML NaMmgdgmymyl ob 56 50omgdL. Lbzgdo 3o 3oMndoo 07393006 s 3oL Fgbadadal sens-
9050 560ggd96. dBmaxg® abobo M3MBybEG L 3mbaz00lb bgmobam w@g3maMmamgdsl sbwgbgb, M-
09 3056036mb o, BB Jocmn 3mba(z05 IMLbIgbam-asa9d4moas. 530l dgdwmga dmBmadsms 3gdgmb
dgmdmas, Motymb ngo 3gmomambogcn sca396@ 0l dmdggmogdom. gb Jo@amads dm3madsts 3g-
39l Lo gmmamo 3mbaznol bLod@gozgd0 sxgMdL, Moasb dob bl NRM™ edsxgMgdgmb s,
03530OMMma©, gbdamgds dgmeg Abatgl, magzobo 3mboz00lb GoMmdomn — MGmam 3 demngo,
abg bybGo — Ibsmggdo N30 obabmL.

3. 3. bagMom nb§ggbgdab g53dmbsbgs
989J&00 3mBmedams3gdgmo m3mbgb@ ol 3mboz0ol Mbos RsLE3L ©s MBmsegmgbn ab-

&969bgdal 0abG G0 (306 5ds Fgdemmb. HmeEgbss M0 s@sdnsba ggf mebbdwgds s badomabadn-
e 3mDa(3090L 03939380, 0bobo sbggzg o3boydgb, HmM3 domo 0bGgMgbgdos aoblbbgogogds. dogos-
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M0moE, g35340fMs39dgmn, Mm3gmoas 30adnMgdobmgal (30bs3 Gobal 3wdagen gMo ©mMbydy
d9b6RmBgds LMm) gobabeEadoL 3oDMEIL (30mmAL, dgadmgds s3bowgdogl, Hmd dsmmsb
LogFomm s@oggfn odgb. Bmamts bgbo, sbgmn doamads sGsbBEmmns: mMngg dbomab LagHom ob-
&9gMgbos bGsdomyMmmds — a53JoMsg9dgmb LGsdomyMn dpadnMgdo LnMogds, 3adymgdl 30
313030 30LsdoMmn gbagnmmgdom; mEngglb LML, dabs 3oMg damBomgmdado dgbsmAnbrgl o
960356900056 33Ma0 YOHNgHnmdgda 3Jmbrogo; 3s3dofMa398gmb by@L, JoGs EMHMDBY doommb,
300339@ab 3o by@b, gomgdm 3ofg damdomgmdsda dgbomhybogl.

obg ®m3, 35dnbs(y 30, MMz Bbomgadl gobbbgaggdyma 068 gMgbgdo sz, nbobo gmgdgb-
&otmm, Lodobabm LogoMmgdgdl nbsBoemgdab:

* qbogMobmgdabl;

® 93mbm3dogyn® 3gomomemgmosl;

e bmznomy® 3903bomgdsls;

e Lo 3moMo oMgdnmgdgdals smoomgdol;

* Logmmotn 3bmgMgdol o6 3omagel.'

9L Lagommgdgdo ymzgmmgol 0Rgbl msgl, asbbs 3mmmgdoo gymomn @sggdal MmL. dma-
8356153900l 5dm (30600, ©o0bsbML, Bumals go6dgdm o6 godm, HmIgemns o3 Lognfmgdsmagsb
Y39madg 3@ oo dgmeg 3bstnbmgal. oy dbamggdo LogMom 0b@gemgLbgddy oyHmbmdom
3mM336m3obol g98mbabzol dgdmgdgb, obobo dmagdnsb 3mI3MmMBabLL Joombggzgb. dogsmoms,
35340653989 b dgadmgds LyMoglb JoMogbmdob gomal gobsbamdmnggds, oy Jofal bagaby®o
506930, Mo(3, mogal 3bMag, 3oL badmsemgdsl 3nb(393L, godMmamo bbgomds dobals 39m0m3mBym-
3ol ImabIormb.

dgmerg bl Lagnmmgdolb dgbobgd (36mdab Bomgds ammobbdmdlb dgz0mbzgdol abdsb:
Mo@m3 LdnMads gs58d0Moggdgmb JoMob bagaby@al aobMws? Jbmmmmm 0dobmgal, Gm3 dg@on
gm0 s00mb? 04690 gb d0bob 30Mmdgdals gobaydxmdgbgdmam 3ol 360d369mmzs6a? — sbgom
d93000b398%g 3obmbol Jomgds FmBmadamszgdgmb gbdomgds, aodjomseggdmol Immbmgbgdl Rsb-
630090 s oo Fg@n 3gonmambogMgdoo ¢3sLybmb.

4. 390093980bng0b sbsbsmxab 356935
4. 1. ©3530b 3mm3dmAms(309mo (0056533 mMImmdacn) gos6y3z9§s

853906, MmEgLbs 9058056980 (300mMdgb, gMmIsbgmn bsgmmema 3mba30gd0b mombg«-
mmd5do ©osMBINbmB, dom MMNEsb gMo-gMma gbalb sMhggs dgyydmoasm: dmobzomb s haonmb
dgmeg 3batg bagombal goagtolb bogdgdn, 56 mogew, (3om3bMogem assbyzn@mb, Mo asdmbues-
3oy gmosb, d93wga 30 ooMbINbmb dgmeg dbamg dob Fomgdmemmdsadn. donsb bdoMow
553056980 98 9935650369 3 BsL 0B g396 beaemdg.

Lobsd mMogg Bbatg 3MMdmgdnl goadmal 3Gm3gLdo Mdmsmm dmbsboemgmdsl o6 doo-
08, ghom-gMmds dgbadmgdgmos, dgmmg bomol sMamdgb@gdo o6 gonbostmb. sbg Gm3, o6
0gd3b 360d3bgmmds 08sL, 0y MedEgbo MaMbgymos dbatalb oMamdgb@n, ymggmmgal dmbo-
mmEbymos 3gmeg batolb 3mb@MmBabosgds dbmemme 3M0b(303moa doamdal dgbsmhybgdals
30dm. a33mnrds Im3mads6Ms390mgdds gomsabyzg@nlb dogdal Lsznmbdo mfngg dbamal Rom-
ommdol o9 30mgdmmdol gobin 3oMase 03006 — 3gbsw, MMogglb bws 3Jmbrogl asb(309,
™3 babyggmo gosbyzg@ob domgdol MmL doo ghmmdmoga domabbdggs asomgl.

a00bbgbgor dobemelb ,8mmbmzbomgdgdol d0Msdnws®: gobommmaano dmmbmzbomadgdo (bmbodss,
Bysmo, bgdbo, domo ©s +.3.); boyzememoa/Lmosmymo 3Mm3zbomgds (8gamdFmmds, mgsba, bosbmmmsg);
©5533Lgds (Mg0mdggebgds, 358030L(393s Lbzgdob 8ndstm, BomBg3gdn) s Mmzomd@omadszns (LE-
o0 3mBgb30mal as0bosemabgds). Abraham Maslow, A Theory of Human Motivation (1943).
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bdoMo @ogado 3mbabommg 5088056580 ¢00bbdmgdol dmazemgdals smEgfmbs@nmm 3ofn-
36@ 9L o6 aobaboms39b. 30 LggFom, BMI ,doMnmgda” 56056, 0boba Fbmemme abgom gowsby-
39890L 9dgd96, Hm3mgdo(y o0 Mmogd30M39m 3Mmbo(3090L go53Ysfgdl. MdMmsegmalb dgdmbggzs-
do, Abaggd0 oG gMbs@omm a50056943980mgdgdL o6 gsbabamaggb, Mooasb:

® 5430 383039 Mb3gbs, MmMIgema(z o0 b gmmamo 3mba(30980L bLobbmE 530 H636gdm;

® (300(mMb9b, 3EMdmadal Ibmemmm gfomn 3obyybo dmydgdbmb;

® 30JMOmMdg6, BM3 LabEHma 3OHM3ME(30980L 3Jmbg 356LsDM3MYEmn Bognn 5GLYdMBL;

® 30JMMdg6, Hm3 dbmemE dsmn 3MmMdmgdal dmggamgds bs3dsnbos dmasmew 3Mmdmg-
dob gosbogmgmac.

denemm o993 gb@L dgamgdoom g0 aobbomas bgnMmgds. ss30569d0 Jbmmmmem bs 3Mcsm
36mMdmq898Dy §MINLoMEgdnsb, s 3 08s3MMmo bs Mmomn m3mbgbdgdab. dgbodsda-
Lo, 3m336m3obol dmdagdobols s@sdnsbgdo dbmmme bs3nmeta nbGgMmgbgdnwsb aodmmnsb s
agoco abgmo dgoebbdgdolb domgds, HmIgmoi mEMogg dbsmob 06 gegbgdl dmgdLabymagds.
9989d&03 BmBmadams 3gdgeds Immadams 3gdal sbgmn gogmgbobogsb msegol o330 1bos dgd-
mmb @ Jgmabb3gdal 0bgo 3560568 53L Bnogbmb, HmImgdas mM0gg 8batalb Lagnmgdgdl dg9-
Lo ygobgde.

4. 2. Lo 3909bm >3mEgMbs§03s> I9mobbdgdab dabombgzom

Amma356M33960b MM 36938 doMomaswa, dmsgmgbo 0b@gmabgdal n@gbGoxgoz0Mgds s
3300060 3gbgmmgdgdol go8m3390ms Mbs dgdmmb. ol sgMgmgg dmbsbamgmdsl Bonmadl Mgs-
&0 3gmobbdgdol Lbgoabbgs 39605680l dngdsdn, dgmhggebs s 3os3mb3gdada. dmmadsms-

3900L 83 98o3dg 9839JE0 3mMIMa35Ms39dgmmn ymzgmmzal goesgabgdl bsgmmam 9.b. ,Low-
3909bm 5@ 9MbsB0398L* dmmadsms 3gdal dgogasw dobambgzn dgomsbbdgdolb gbsody.

9L 5B gFbs@0gs oMl 3mImadams3gdmal bomsmafngm 3mba(30s, Momss 030 ma3L 34 w-
d0ngo@ dbgom dg300b35L ONL3Ze3L: Ms 0dbgds dgmgan 0dabs, M) ©35Egb0c Fmma3sMs39dsdy
@o@b 3089307 93 0@ gMbo@n3z9d0L 3m©dngn goaxgabgdom, dmdmsedams3gdgmb dgmdmos, aob-
LoDE3OML, HmMmEoL doommb ob Yamymlb Bgmeg dbatnlb Bobswawgds. sm@gfmbs@ammo goM0sb@0
3o 3900b 3Gm(39b3n JabssmbmdMngae dnwdngsm 0(33mmgds, MmEaLsg 3mImadams3gdg-
™0 53589000 0bxmMMmIS(305L oo gdl s 0d Lo 3ncmbdo bgzmdslb gonmMdsgzgdl.

©335&gd0m0 (bagbgMazm) sem@gMbs@ngs 393ga Bod@mMgdl dgazo3L:

® Mabgob dggobgdsl;

® BMobbagz0mm s g3mz0M batxgdL;

® mmab badgl.

VIl. 3mbgnegbzosmmds

39005(300L 3MmM(39Lobm3zaL M0G0 YmeE dyomgdgmo Ibsmggdol bMoEsb 3GMm(3gbo-
bodo Bomdob sMbgdmdss — 0bgzg, Mmam s 3Gm39Lob Gobomods@mMal bgo@Mamymo 3mbo-
(309. dbgmo bmdab go69dg 3gos@mmabmgol MHommos ©s BJnfmow dgyndmagdgmon, dosmbomb
3bom9930bo356 gMmobamon, 3MbgngbznsmYMa nbgm®mIs(300L Bobmgal gobostgdsl, Mo 39-
»omambag@mmo dgoobbdgdolb 8obombggem sbyg sm30mgdgmos. Imesgg Ibamggdl dnbgdm ab
356 93mgds, MmI godbgmoamo 0bgm™mds3ns dgadmgds abgg 3o, bobssmdwgg 0dbglb godmyqbgde-
™0, 330&mds3 0bobo dgas@mEabmgol 3ol gobosmgdsls of Rommdgb. sbg Mm3, 3gwns@mo
Mbs (300mmMdogb, Lobm gomgdm 3gddbsl, Moz Bbamggdda anmbmggmmdal byyMgomb aodm-
063930 @2 396303939090 (396dm) Lgbogdeb 989G YHML 9dHYb3gmymRBL.
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3Mb6x80@b300mmdal 3508898 Mgda dgadmgds abgomn od(3030 3gdsbnbIgdom ©awanbrogl,
Mmam@gdo(3o0 do@s Mgamma30d o6 0bbGoGMEonG byFMz0L3Mmzs0gMab 3sbsbgbon, 56, dgbsd-
mma, 0bobo IbsFmgms ImEnl bLabgerdg3Emmgdm dgmsebbdgdol baggmdzgmdos nmb.

1. G93m539689d9mo — abbGoGn oMo s3300m0 3g]s560D39d0
1.1.,,96bogMAsman“
dgfgg 35MmdaMmagn — nbgymMmds(30ab g53bgms

09) 3905@mM0 do0mgdl 0bxm@Iso300L ©o30L gMm-gmo dbatalb dgbabgd, 3gwnsznal
36m(39Ld0 Bobo go8ymo369ds MMIgmndg BbaMobmzal oMdgzgdgmons, Momasb nbgm®mIs(z0s, MHm-
am& (3 bgbo, 3mbxroabz0omn@ babosml 8@ ocgdb.

dgbmg 3sMmiaMogn — 3mbgnegb30ommds

o) 3baMggda Lbgogzomam o6 dgomabbdwmbab, 69d0b3ngMo nbgm@mads30s, MmIgmoas 3mdco-
390mmdam 36m39L30 3obosMES, 3MbrNEb0smNMmow 300hbggs, aoMmws nd dgdmbgggabs, Gm-
(35 30bo a83bgmes dsGormbMBngMos 56 J90bb3 gl (353080 35630MmMdgdemmo. '

1. 2. byg@msdmMmabm Logsgmm 3smo@ab dsgsmamn

LogFmadm@abm bogogtm 3omo@nl dgmnsznol Bgbgdo go8mbe@eggb 306mdgdl, Mmdmg-
303 3mbx8o®bz0smmdal Lo 3ombl, Hmam (s dgmabbdgdal go8bgmals, nbg 8ndabomyg 3Gm(3gbL-
do, 0bgzm@3s(300L 3@ 30(390mgdo godmygbgdols gMomda gbgds. gb Bgbgdo sbobogzgb Lagsdem
300l 83m30gdMmgdsl bszombobowdn s, 09y Fbomggdlb LMo, bsgmgdow d73dbmnmazgmo
3Mbx00gb(300mmMdal dmmbmzbgda dg0dxmdamb, gb bgmadg 3G magdoom Mbos 3obs3@  03mb.

dgbmg 3sMmdaMmagn: 3mbyngb3nsmmds

* oy Ibagoms ImMal o6 MbgdmdL 3obbbgseggdmmo Jgmabbdgds, 3oGewo s 3Mbynwgb-
(309F0s 3MM(3907)Mgd0 s g5bbormgol dobos@lbon, s oMo God@n, Mm3 baddg dgwmaszool
3bgmgmmdadns ob dbgmammds 8og3e 96 307(3939;

® 6530030y dgoobbdgdol dbatggdo 3MbRoEgb30mNG Mgg0ddn dgabsobaggb, astws dg3-
0bgg30bs, BmEgbsg 8boMab nbgm@s300b gobasmgdal Mgmgds gdbgds 08 dommdoom, o dab
30D056M7g0sL LadoMmmadMngn o 30mgdemmds g565306Mmdgdl o6 dgmabbdgdal docmdgdals asb-
bm&(309mgds 0dmmgdocmn ©o(330L 30bbgdL dmgdbabymgds.

® 09y 5350 dgbodsdnbo 306mBIgdmmds 56 3mnmbmgl s 8 (3 dgLadsdobo dgmabbdgds om-
LgdmaL, Bbamg 3@ 30(3909mgdal Labom Labsdsmmmmdn, sMdoGMagbs oy Mondg Abaszb 3Gm3g-
N 306mdgddo 56 BoM8maagbl: sMegz0me® m3m3g6@o(300L, gob(3bo0qdsL 56 3MBmba 3o-
300b RsB56gAL, MHm3gmag 3gos@m@b 56 dbsmgh gosbogl, o, Mo mgds Mbws, ngozg 3@ 30(39-
dnmgds dnsmme 30639mbysmmb ogH o6 0gbs dmbBmmgdamo 83539 3Mm390Mgdal gomges-
mabbobgdom; 6gdobdng® sBbALS o9y Jomnmgdgdl, HmImgdos dgasnal 3Gm(3gbdo MmBgemady
dbocnl Bogm g98momggs 808nboMmg a30L Lo 3nMbmsb 56 dgbodmm Jgmsbbdgdobmeb ©s3o33d0-
9600; 65803096 ©s33905L, HMIgma3 JgmEg oMb BngM gs3gmms; 63dobdnge sBELS oy bo-
bowomgdal, Mmdgmoaz 3geosznnl 3GMm3gbdn dgeos@mmal dogf 0gbs Bsdmygbgdmmo o6 0d

14

Loz MbGMomgcn, omgob L3gbbmbo, ©s30lL sSemEMBsGomo gowsbyzg@es Lodstmzgmmada, md.,
2014.
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38 30(3909mg690L, GmIgmms dobgogzom ssLEGNMEIdmms gMo-ghomo (sb MHmdgmadg) dbomals
3DoYmx3bs 390006bdqdedy."°

1. 3. 533, B3gbsbab Isgsmacmn

&gbabob 3@o@do dgmosz00b 3Mm(39L30 NbxrM@Is(300L 3MbRNEYB(30SMMISLMSE ©s35330-
9000 335300 LoRIOM 3mEnB0zd 3583530, ©30L dSmEgMbaGoma aosbyzg@ob 3Gm(3g-
Mgdol doMgammomgdgma 5@l Lagndzgmdg oagbomo 3MbynEgbznsmmdol s(330L 3g-
J960%3580 ¢335(30gL bmMIgdo@ oMal sm0sfMgdymo domgm 5d3-do. 3Mbgdomow, ©s30L SE g M-
Bo@oggmn gos6y3980b 3Em3900Mgdol BoMgammamgdgmo od@n 3Mbgngbzosmmdal bs go-
bmb3gdmm o(330L gdMmgdgdl sbabagl ndnbmgol, MmM3 domo dmddgmads go3M(3gmeab:

* MHmam 3 babadoMmmmm, sbggg bgdoymammdocmn dgens(300lb 3Gm39LDdY;

® MHmam(g bobodamomm gobbamgsdog egedyg, sbgzg aobbamgal dg3wga.

&gbsbol 3mbxrnab30ommdal 5480 5(3b500gdL, HMA3, 306 3390 353mMbs3mobgdal gofMmea:

® 6930L30gM0 M 3YIgbE (305 1) 3MBYB03S(309, BMIgmos 3gos(300L 3GM(39LL dggbgds,
3Mbx0©gb30smaMo Rsnmgmagds; o6 dgadmagds 3obo godbgms, asbogommagds® babadsMmmmbe
o9y bbgs s@30babdMmszonm 3Gmgbdn 38 303909mgdal Loboo boscdmea gbs.

dgagasm, Mmamg Bgbo, Ibsmggdbes o) dgmns@m@l 3mbyowgbznommn dsbamab 3@ 30-
(3990mgdal babom 3mbmegdsl g3gMeg0b sadymagdl. gofos 530bs, ob hsbsbgMgda, Hm3mgda(s dg-
©05(300b EAML bBYmEYds, sbgzg JMbBoIb(30sM Y Fobsmow nmgmads.

2. bgm3g369mgdoo a56gMama a(330L 39d560Dd580

390005(300b 3Gm(39L30 boMm3mea gbamds Bbomgqdds sbggg Igbadmms, 3MbgnEgbs0ommdals
bsgnmbo bgmdg3Emmagdadas 3obgMmb, Mo3 Mgamsdgb@dn gobgmom Ladsbabm s(330L 3G0b(30-
390L Lgomegds. Ibomgqdl, sdMngsw, bsgnmamo, bL3gosmyMo ©s Y3oMsdgbow godmbaygbgdg-
mo 306mdgdal oggbs dgydmoasm, Mo 3Gm(39L30 0bxrmM@Is300L 3MbPnabznommdsl, dsm
dmEab dmesedams3gdobs s dgmobbdgdob memagbol 30mmdgdl, asbbsdmgmagh. o dbsmggda
sbgom dgmabbdgdslb bydoymaummdom s gosdMgdnmam ©5d96 s dabo GmM3gmndyg 316480 bbgbg-
o M9amadgbGob 30Mmdgdl o6 sMmg93L, bymdgzMnmgds badsfmmmgdfmngsm bodwgomaw Rs-
003mds. dbgon Jgmabbdgds dbomgadl 3mbgnabznommdal 3ab3030L eMM3a35L soMoEgdl,
3007 ImEnb Jgbrmsgl 8o 3abEMaggdsl, gobsoymdmmadama 3sbams 3gns@mMmabagsb sds-
mmb. 09 3MbBab(309mmMsLmb ©s 393300 gdmmn 3gosbbdgds 3gmns(300L dgmebbdgdal bgem-
93609 gdado Rogfmmggds, 35306 dabo eMm3g3zs, dmaswaw, bymdgzMnmgdolb oMmggznm gsb-
306mMdgd9mn LadoFmmamBam3mgdol bLogmdzgmoa dgadmgds gobogl s dmaswn szgoma bEsb-

MG 9d0L 83mddgmadal Lagmdzgmn gobogds.
3. 0bgzmM3s(300b 353bgmal gomEgdnmgdsbn

ob gmdnbogszns, Mmdgmos gobosoydmmgdymo 0bgmmdsznol Mgamsdgb@omas ©o(se-
™0, dgbodmgdgmos, aodbgmoam 046gL, o z0 3MbBaabznsmYM od@Lo s bbgs bgdwmamad Ladsm-
0nmgdmog 6@l ImEal Mondg babob BobssmBogamds smbgdmal. dsgsmamaw, dgbadmgdgmos,
56bgdmdoglb Mgamsdgb@ ol dngfm asmgamabbnbgdmmo 3mbxgaabnsmyMo nbgm@dsznal god-
bgmob Bgbo, Mm3gma(s, 301d3zom, 35393980L 303sMm domamdal dggbgds 6 wdmsmm domapm-
30l bag®mbgl dgozo30.

5 ab. <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/>.
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0930 dbgmn §odob 3mbgymod@n bomdmngdbgds, dgmos@mEal 3sbmba sGal o3 bsgombals
bobodaMommbmgal goms(3gds, MmBgmoai megse 3obbadmgMmagl, aobodbgmoas oy sGs gb 0b-
gmE3s(305 3obdn Im 39390 3MBBgJLENL, 30EMbgdabs s Bog@gdal gomzamabbobgdom, b dg-
0dmgds o) 90, oMbl gobonNdmmgdam 0bgmmds(znom. 03539 bybom, dgmos@mma dgbad-
Mo, LagsMm 3mmo@nzob Mgamadnb@ oo ob gmogymo bmMdgdals Bnge Bomdmddboema mamgdal
B0bodg 08mAbogl, Moz ma3gbbomgdmmo 3Gmggbombsmob 8ngfm 3Gmagboobogzal dgnagmy-
dgmo 4393006 hogbobs s gobon@ndmmgdnmo nbgmmdszonlb godbgmals dgbedmgdemmdsl ae-
mabbdmdL. sbggg dgbadmagdgmons, 3g0s@m@3s Boommb 0bgm®mds3ns, Mm3gma 3M0d0bsrn®
989009850, @Inomm batamals Im3Gob I¢JoMslb ob sMedommmbdMBage J3935L gbgds. sbgor 3o-
md98do dgns@m@b dgndmos, Laddg asbadbgmam Lobodsmmmmb Bommoanbmb, Moms o3 bLo-
3000bbg 356 o300 03LK M.
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VIII. gonng3s, 333m0g3035(309 3 LGSbEIMEd0

1. bygMmmsdmmabm dsgdsmomgdn

1. 1. ©330b Ima356930b LagMmmsdmMabm (39686 (International Centre for Dispute
Resolution (ICDR)), 3336030b Lays@dogMmagm sbmasnab bogAmnsdmmabm
356ymgzaemgds (The International Division of the American Arbitration Association
(AAA))

1.1.1. 39058 mAab 3o 396dmgdmmds s nbggmMmds (300l 353bgmal 3mgamgmds

LogMomedmmabm (39680l 3g0s@mEmgdL dmgmbmggdsm dgns@mems J3930L dmegem®o
LEObLEMEGgdab (335 08 Fgdmnbzg35d0 @S 03 MM, MmMmEaLas nbnbo JgsGmMab bgsdnboom g&-
0398056 bad3930. 030 mEgENE LEGSbLSMEJOLS s BgEns(300L Myamsdgb@l dmEal Mondyg Lo-
bob BobsomBgamds bofmdmngdbgds, 3gwns(300lb Mgamadnb@ oo gobbsdma@mmon 6gbgda 0d6gds bo-
bgm3dmgzobgmm. LEObEsMEgdal Jobgogom, dgEns@mmgdds 3Hm3gLbdy MM Mbws aobs(zbowmb,
09130 dabo Boggebs dogyzgfdmgdgmo aboo o6 dgndmnsm ©s 3MbLrdmdL 06@gMmgbms 3mbgmad@on
o6 bbgs abgon gomgdmgds, HmIgma(z Bgns@m®al Bogy3gMdmgdmmdsal gdg0b J393 ©ygbgdb.

Lobsd 3Mm(3gLbn onbygds, JgnsGm@mds Mbrs bzl dgz0mbas, sELIdMAL oy sEs Mondy
obgmo gog@n, Hm3mal bagndggmbg 30b dadstm ab@gmgbms 3mbgmoad@olb dgbobgd Mondg Lo-
bob gdg0 dgodmads bocdmngdbsb. dgeas@mmgdds 63dobdngma sbgma 3ommdal dgbobgd Mbws go-
Bozbomb, ®m3mal dabgozom, domn BomigMdmgdmmds 943393 ©oagds ob gMmmdmoag ao-
©569439@ 9309 30bgmal Mondg dgmdmob bgmb. sbgon Bog@gdalb s@Lydmdalb dgdmbgggeda, (396-
&Mob Jgno@mEMgdds 530l dgbobgd dbomggdl oymymgbgdmog Mbws 5(36mdmb s ogmmomb
3000 dg530Lg093Lo S 3oebyz9@0mgdal s(30mgdal bogombmab s 3ogdnmgdaom.

sbgmo 5398 gdab dgbobgd 0bgm@mads3nal Bomgdal 398mga (0b@gegbos 3mbygmoad@n) 8bs-
699035 dgbadmgdgemns, 3900530530 RsMoymmds donb(y aobog@dmb. 3sa36s3d 03 dgdmbzggzedo,
M35 gPo-9fMmo dbofmg oMb 53dmdL Jgns@mmMalb Im3babymgdody, 56, bawsz 9Mbgdmdl obos-
dnogdmmo ggg0, Hm3 sbgmo dgasGmmal RsGmmmds dgmas300b 3Mm(39LL 3GIMdmmgdslb dgud-
360b, Bgos@mo mbws dgozzommb.

1.1. 2. 3g05@mMab numgds-dmzsmgmdgdo

® Jgono@mmMds 3Mm3gbo BbaMggdol mz0masdmM33930L 360b(303dg Mbrs RN dbmb.
®300353m33930L 3Bm39bo 8G0b bgdogmagmmdbomo v4@n, Mm3gmog sMedompa@obgdomn go-
oby39@0madol domgdsol gmmobbdmdl, Gm3gmadnz mommggmo dbomg magobygsem, nbgm®mdo-
90 5MRg356L 939093L, M3 3GM(39LLS s Jggadg sobobgds.

® 3900@mMM0 YBmgdsdmbomas, Ros@oMmmb gobzom3g390mo, 3gMdm dgbggomgda dbamg-
90056, 0bggg Bmame(z bbgs 030l 3m3mbagsz0s Abatggdbs o4y doo bocdmdswggbmmgdmab — 3g-
©05(300b 3Om(39L0b oLOBYoLAn, oy Aol gMg. 3M3ybogszos dgadmgds &gmgymbom, BgGamm-
d0m, gem. gmbGom, 0b@gcbgGom, 3ocnbdom dg36580L gboom 56 bbgs bLodnsmgdom RsGomab.

® 3g0o@mmMb dgmdmos, dbatggdl Lobmgmb, Logdgbmeb ©s393306Mgdyma ymgzgmagsta
mM3896@9(305 a5(335cmmb. Jgns@mmds dgadmgds, bogdal dgbobgd sMbgdmmo sbsmaba dmam-
beagmb, bowo(y dofomawo ab@gMgbgda s Ibotgoms Imemadatsjgdal obGmmas nbobgds. oy dbo-
9L 0bgmEM3s(300L boodmme dgbsbgs LML, sbgmo Gndal 0bgmEmdszns dgbadmgdgmos, 3g-
0™ (3039 Lo gmInbogsom badnsmagdom gowsgabegbmb.
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® 3900058MAL of 543b Bmgds, Ibocgadl dgmabbdgdol Mondy Fm@Zs Mo3L dmabzomb,
0913(39 899(300909, Imgbdocmb dom, MM ©s35d0 LabyMzgmo aowebygzg@omgdol dgmebbdgds
dmbgb. dgos@m®mL, dgbgnmgdabedgdm, ghmm-gMmn dbsmnbmgal (3039 Mgynddo, 56 mMogg
3boM0bam3z0L gMmmMdmago dgmsebbdgdol bagmdzgmbdg MmamE (s dgdan, aby BgMommdoma Mg-
3mM39605(30980b gobgzs dgydmos.

® 0d d93mbzq35do, o9 3g0obbdgdal Bombgzs smMJBm 35009830 396 dmbgMbrs, dgwns-
&mOL dbsggdmab 3m3Nbo ool goamdgmgds dgndmos gofzzgnmo ©mal gobdsgmmdsda
9056637800 ¢ dGNMB3gmymezol obboo.

® 39@00@MM0 oM gobmozm HmIgmondg 3ol bomdmdaggbgmo s 3ol 56 (3 Boy oMo
Ingomgmds 5g3b HmBgmndg dbstol dndotom. '

1. 2. bygMmosdmEabm bogasgeim 3sms@s'”

39005(300L 83 306356 gd0m, LogMmadmEmabm Lagogtm Zsms@s IbaMal mzgomasdm 33g-
30b (396@Mon@ 3606303l sm0aMgdl. LbmEMgo dbafggdo ©s ofs dgmns@mMn gssbyzg@L,
dma35MEgb 019) 5Ms 835 s M 3oMmdgdom:

bogBmadm@abm bogogim 3ams@nb Bgbgdal dobgwgam, 3gmnsznol 3Gm(390Mgdo bagMos-
dn@obm bagogtm 3oma@ ol ©ag0l smEgMmbs@onmo aowsby3980b (396@M0b 3ngH 5©dnbabGMam-
©9ds. 390005(305 360l dmgboemn dgmabbdgdal Ggdbogs, HmMIgmbars 3gMdm s 3mbagnEgbznsmn®
6990330 Boo@ o996, Lowas(s Bgns@mmn bgn@Mmamyma GobamoGs@mMab Mmel sbMmemgdl, Mo-
0o 3boMggdL Lo 3MoeMo og0L gomabyzg@obs s dgmsebbdgdol dombgzol 3Hm(39bdn @ogbdsmmb.
3batrggdo Lo ggmemo gosbyzg@nmgdgdol 3GMm3gbl Bommaggb, abggg MmamE(3 doMmsggb dabow-
6930 d900bb3gdal 30mmdgdL. Batds@qdmmo dgmnsznol 3Gm3gbab dgdmbzgzedn, 8gwas(znalb dg-

03663535l Lobgmdg 3G mmgdm dmggal dogms o3, 358688, Lasda@GMogm assbyzg@nmgdgdabasb
a56Lb339600, 56 99398009050 gds LA 9dSL bogHmsdmMobm Embgbdy.

39005@mMmMab YRmgdsdmbomads, dnbo 3sbybobdggdmmds 0b@gMgbms 3Mbymoad@msb wo-
393306gd0m, bLogMmadmEabm bogogtm doms@nb dgmnsGmEal dgbamhgso Babgdomss gobgfacma.

dgbea 5. gas@mmab dgmAg3s

- 056003603009 dgmns@mn bgmdnbsbzmmdmdal, dovmzgMdmadmmdabs s ©edme300gd-
mmdal dgbobgd gm@mIsl 569@L bgmb. 3mdsgamds 3g0s@m@ds BgMHommdomn gm®dom (3968
6930b3ngFo god@&nbs oy gocgdmgdals dgbobgd Mbws 5(36mdmb, Mmgmoa(s 3gos@mGal sdmy-
30098mmdslb AbaMggdal mgemmebgmzneb Medgbsnmem ohtmamasgl o6 8ab doyy39Mdmgdmm-
3530 M003g gd30L Loggmdggmo asbgds. (396@ 0 3baMggdL bgMommmdama Laboo dgo@ymdnbgdl
53 0bgMM3d (3000 ©d Fomgsb dgizobgdal Bomgdobomznlb esbgbgdl @MmU.

- 39005&™mM0b ©s60d3b0L dgbobgd aswsbyzg@omgdal domgdabsl (396@Ma dgmos@mals
3obaboomgdmgdlbs s 3m33g@&abz0ol gonmgamabbobgdl, Moz ammabbdmdl (emdzs o6 ndee-
©905) 9fmgbgdsl, mabgagzabEn® Mbom-Rzg39dL, EE9bnbal, 335mngnzs30sbs s gsdmzmneg-
dob, obggg dob @boMmlb, dgasz0s Bgbgdal dobgogom Rss@ommb s bagnfm dm3gb@da dnwdngn
bgm3oboBgmdmds «beMnbggmymb. '

LogFmadm@abm bagagfm 3omo@o 8ge0s@m@al 80v39Mdmgdemmdal Lagnmam bgbgddo
3563068030

5b03bggem L 30bgdMb s 393d0Mgdam EebgMamgdam ab. <https://www.adr.org/aaa/faces/rules>.

ab. 33xmo <http://www.iccwbo.org/about-icc/organization/dispute-resolution-services/>

2mbndne Lagnmbgdmsb ws3ogdadgdam ab. <http://www.iccwbo.org/products-and-services/arbitration-and-
adr/ mediation/rules/#Article 5>.
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dgbma 7. 3gos300b bgbaol Bomdomamgs '

1. 89058 ™m0 s 8bsggdo Igmas300b Bo@oMgdal gm®m8sd Dy 8momemdamgdgb;

2. sbgomo ©abinbogdalb dgdwmga gos@mEmds Fbamggdl BgMommdom dgmasz00b Rs@emyg-
30b Bgbobs s gmMmsGob dgbabgd bos 5(36mdmb. mommgmma dbamyg, bagMomsdmmobm Lagsgmm
3omd@0b Bgbgdolb d0dsm MabbImdals ogndboMmgdom, Mebsbdss 3Mm(39bd0 Imbsbogmdals do-
0qd5bg, bLobsd gwas(300L 3MM(39L0L JghgMgds-aom48gdal dgbobgd (56mdsl o6 Bonmgdl, Logm-
»3dmE0bm bagogem doma@ab Bgbgdal 3g-8(1) 36480l dgbadsdnbaco.

3. 39053000 Ro@omgdabol dgmns@mma dmbobamyg dbstggdol 068 gMgLgdom ybos bym-
3d30bgmmdogl s dom LadsMmmnsba s doyy3gMdmgdmam gdgmegl.

4. ooomgne dbagb 930b&gds 3gmambobrabogfow J3930L gomgdnmads dgmasgoals
36m(39Ldo.

2. 936m3ma sz dmamn

dgno@mmab Ji3930L ggm3dnma 3megdboom owagbomos:

dgbma 1. 3m339E96@ MMy, 5603365, 3osbLsbawn, Igans@mAmnma Im3babayMgdab
(9333067985, 3m3YmaMady(zns:

dnbemo 1. 3m3d39896&OMds

3900@mMgdn 3m339&qb@meo s 3gmnsz0al 3Gm(3gLbal 3(3m@by 306gdL Mbrs boMdma-
396©b76. 53 MgombabdFabom Mgmgzob@nHo Bod@mMgdas ggMmgsba G gbnbggdo s (3m@babY
o boMm-h393980L IM@Ingn gobsbemgds mgmEanmo s 3Mod@0znmo mzgembasbdmabom, dgbods-
3obo LEBbEIMEG ALY s Los3MgGs30m Ldgdgdal gomzemabbabgdao.

dybema 2. 05603365
39005@mMgdn 3g0s300b Ro@GomMgdal dqbabgd 3bocggdmsb gomgdal bsgnmbl dgemabbadg-
396. 3900058MEMg3s ¢bws sAg96mb, M3 dom dgbadadabo gsdmzamgds s (3MEbs 5930 dgns-

300L 3G (39L0b Robo@omgdmo (Im(393mm Logdgdg) 35653, Lobsd Logdal dgbEmmgdsl dgnwag-
3056, Imnbmzgbabedgdm, doom 83 0bgm™mds(300lb Abatgmomgal bMxmo Batoaqbs 1bos dgdmmb.

dgbema 1.3. gosbsbsgdo

39005@™MMgd3s 3bMggdL 365bManMgdal (3mbmGsmal) dgbobgd LAY CbymMmIs(30s b-
5 300bmEmb, MHmdgmbsg dmAbaby@gdabmgol somgdgh. Lobsd gb Logombo yzgms dbomgbosb
d90156b3gdma o6 046989, 0bobo baddnl gobbamgsl o6 dgoagdash.

dgbemao 1.4. Igas@meyma 3madbasbyMgdal Mg 3msdncgds, 3m3ymasmads(zns

39005&™MgdL Lo 3Mmata dm3LabaFMgdol Mg3zmedamgds dgndmoasm 0d dgdmbzgzada, mvyzo
abobo 83sb 3Bmygbonma, 3gonmbobonbngMom s MaMbgymew BaMdsMmsggb.

P ab. 434mo <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/#Article_7>.
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dnbmo 2. ©33my30093mmds s dov39Mdmgdmmds

dnbmo 2.1. @3dImn30093mmdd

09y 50bgdMIL Mondg abgoma goMgdmgds, Mm3gmads(z dgbadmgdgmos, 3gns@mmMol ©sdmy)-
30©9dgmo 39damdob Bgbdg Mondg gogmgbs dmobabmb ob 06 gMmgbms 3mbgmad@al bomdmd-
3bsb dgbymb bgmo, 3gos@m®mds gb nbgm@mIsz0s Ibamggdl Logdolb ebygdal bab 56 gog@ab
a53m3mgbnesb 3Mm39Lab 33meg asatdgmgdedwmyg mbos dmablbgbml.

sbgmo gomgdmgdgdo geabbdmdgb: 69dabdngf oMo ob doDbybyMmngmmmdgdl gfMom-
960 HmM3gmadg 3baMgbmsb, 6gdalidngM gabsblbyyM o6 Lbgs 0blEgMaLL, 3oMednMbs s sMsdnm-
5300, 06@9MqLL dgns300b Jggamsb Bndsmmgdom, 3gos@mmab 56 dobo a3l Hm3gemo-
39 69360b 30gM Mondg Im3LabyMgdab go6g30L Gog@Lb Mm3gemndg Ibsmabomgabs.

sbgom 30mmdgddo 3g0s@mAl, Jbamgms mm3bMogn mabbdmdals sGLgdmdol dgdmbgggadags,
bog30bbsIMgdsl IbmEmE 08 smddom dgydmns EILMEbbIAL, o ngn sMBIN6gdmas, Hm3
3900005(305L 33LMENBMM© ©I8MN300qdmo RasGsMgdl, abyg, ®m3 ngn oy 39Mdmgdgm s dbo-
90 0689MgLbgdol Mebdbzgo® 3Mm(39LL Bomdmaaqbogl. sbgmo goMab@ngdal sGoMLgdmdals
dgdmbgzg3530, 3gno@mMol gomEgdymmagdss, 3Mm3gL0b d0d0basMgmdal 63dnbdngM g@e3dy do-
bo ymgzgmagamo dgbadmm bgdmombadbymoa ab@gmgbo gosdbamml dbstmgms Babady.

dybema 2.2. oy 39-dmgdemmds

dgno@mmgdds ymggmmgolb donzgedmgdmom o dgoosznnlb 3Mmigbol 3Gabz03960l
©5(33000 b 0dmMJ390mb, nbnbo b (300mMdEbYL 530l BomdmMAgBL, bmmm Jbamggdl mboo
dmyg30mb bodsmmmosbac.

dnbea 3. gend(300b gmabbdgds, 3Gm(39Ln s bymdg3Hnmagds
dgbema 3.1. 3Gm (39096

39005@mMn bos aMBMbrgl, Mm3 dbatggdo gmnsznal 3Mm(3qLolb Meg0LgdaEmgdgdl
0(36mdgb, 3oMasm d(3bmdagMadgb Mmamy dgnoGmmal, sbgzg mogosbor Mmmb. 3Mmggbal
bygdab Bab dgoos@mmo 1bos sMB3nbogl, Mm3 dbatmggda dgwasznnl 30mMmdgdl Rsbbgwbgb o
353mbo@ gl mobbdmds dgos@mMabs s dbamggdal dodsmo dmddge 3MbaxnEyg(znsmmbal dnfm-
30bmob ©d39330Mgd00. dgns3n0lb Fgoebbdgds dgbadmms, dbsmgms Immbmgbolb Logmdzgmdy,
BgGommdomn  bobom  Rsdmysmodogl. dgmos@m@mds 3Gmgbo Logdalb bL3g308030L  dsmzgsemal-
Bobgdoo 1bs Batdomomml, Moz dgbadmmm dogmms msbsbbmmmdal o6 dbamggdals 4oblbbgsggdmmo
Lyg0mgdal, oo ImMol, 396mbal bgbsgbmdobs s 30l LEMoGsm goebyzg@olb su30mgd-
Mol g00bMgdol amabbdmdl. Bbatggda dgbodmms, Bgns@mMmsb dgwaszonl Ro@emgdal
BgLdg(s 390obbdbgb — oMbgdmemm Mgamadgb@dg o6 Lbgs 306s5bgLdY ayM©bmdoom. dgns@mmds
dgbademms, 3boMggdl (35m-(39em39 3mL3nbmb, o go 93sb Lagamm Romgmal.

dgbemao 3.2. 3Gm(39bab Lods@Eamasbmds

39005@mM0 Mbos ©sMB3Nbogl, MmI yzgms dbomgl 3Mmzgbdn Retmzgal swgi39@&mcn
dgbodmgdmmdgdo 9bndgds. dgmaos@mma 3batggdl o@&ymdabgdl s dsb dgmnsznal d56y39@0b

QBgds(3 9gaLb, oy
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® 300mbgem 0465 dgosbbdgds, Mmdgmoaz 560l ©396mbm, 86 o6 bobnsmwgds sebmmgdals
396L3gd@n300, bodsmomgzem o6 daMommbobabssmdmgam bgbom oMol domgdmmo (59 dgoos-
&m0l 3m33g@ab300 9Mbgdemo bogdal L3gzoGngomes gomzamabbobgdamemn)

® Jgno@m@L dashbos, M3 dgosznnlb goamdgmgds dgmabbdgdal dombgzom of ©sb-
BYroRgds.

dnbmaon 2.3. 3Gm35b0b sbasbAyma

39005&™MM3s yz9mabsntin Dm3s ©Ybos Joommb 0dobamzgals, Moms sMBINbogl, Mm3 bydal-
dngfn dgmabbdgds, Mmdgma(z 3bomggdl dmmal nym dombBgmemo, 06gm®mdnmgdaymo msbbdmdal
bogmdz9m by oo™ s yzgms bty 3gmsebbdgdals 30MmdgdL bocmam 5(36mdagMgdl. dbsmgqdl
MRBmgds 3430, Igns(300b 3MmM(39LL 65d0b3ngE AHML 3o3mgmndmb, ymggmagsmo Esbsdymgdals
356 937. 3905@mMMIs, IMmbmM3b0bsdgdM s Lo gnmama 3m339@&qb300Lb GFoMmamgddn, dbomggdl
b9 3O mmgdol BmEIsmads300bs s Bobo Ladsmmgdfagn sebEmmgdal dgbabgd Mbws o(3-
bmdmb.

dgbeao 4. 3mbgnEgbz0dmmds

39005&mM3s 6gdabdngFa nbgm@Is30s, HmBgmas 3gos300b 3Gm(3gLbdn god8mgmnbogds,
390005(300b Ro@omgdob Rod@0b Rsmgmom, Lonndmmm Mbos dgabsbml, o3 ol godgmegby-
3L 390005@MML 396mba 56 Logsmm bgbMogo o6 s35mEgdnmgdlb. 63dobdngFo nbgm@madsz0s, MHm-
dgmo(3 gfm-gemo dbsmob 3ngM 3mbgnwgbz0omy® Mgg03dn 3g0s@mAL 3o9bmds, 3gmemg dbo-
Gobogob o6 1brs 0gmb aodbgmomn dgbodsdabo bgdsmmgzgalb gomgdg, o, Mo 0dds ¢Mbws, dab
39)(3093mmMdal 336mbo o dmombmgl.

oboemgom bEog MbEgH3nmgFo, @omgab Lzgbbmbn, gl s gMbsG MmO aosby3zg@ s Lo-
Jonggmmda, md, 2014.

3. 533-ab dsg3momn

1994 69l 5396030L sMd0GMms Sbm(305(3003, 53960 30L dgM oGNS Sbm(305(3053 s JMb-
Bm0d&gdolb doMgammamgdgmads sbmz0s(3008 Rodmaysmndglb dgmaszoolb bLodmegmm bGsbsm-
&9qd0. gb bLEbEIMEgdn 2005 Bgmb gosddazes s dMsgsm omabong30sdo BgEosGmmos be-
bymddmgabgmm dmmagmos.

369533 md

390005(305 3MbRmng@&qdolb dmazemgdol gomom L3gd@&MmL gdbabn@mgds. gb bEsbosm@gda dgad-
365 030bmgol, Hm3 3gns(300L Momgdal bgdobdngH 3Mog@ngnm 3mb&gJbEdn dmmgsby swsdnaby-
30bogab GMbesdgbG Mo gmognma gobsbgbo Redmysmndgdaymoaym. 0bobo bad dofomaw dobsbl §3-
babmEgd0sb: 8gns@mMMgdal d(3930L gobbadmgMal; 3gmas(303n Retmyma batggdal gomzam(3bm-
3096965l o 3g0s(300l, Hmame (s s30lb Imgzotmgdol 3Gm3gbob, dodotor bromdol godmngfadsb.

39005300 560l 3Mm(39b0, Hm3gmda(z oy ggMmdmgdgmo dgbedyg batg 3mIMbogsznabs ©s
3356 3960L Bobomn@oz0ol dbgbl s Imesgg dbamggdal dbMowsb bgdoymammdomon go-
5by93980madol 8mdogdal sbomabgdl. dgmaszas bbgemsbbgs 30bsebl gdbabymgds, Moz dbsmgg-
30b 3bM0@eb Jnbbgdal goblodmaMabs s bommam Rsdmysmndgdsl, sbggg bbgemsbbgs 39Mb3gd-
&030b 303935b5 @ 06@9MaLdL 0EgbEnR0(30MgdsL, aomabygg@nmgdal dgbadmm sm@gfmbo-
&03980L 3mB0b65-39m030D7d5Ld @ gMommdmogn, dmaqdosbo gosbyzg@omagdol domgdsl a4)-
mabbImdL bLosdobm LyMzamal sGLgdmdal 3ommd9d30.
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30M39mo bESbEsMmEGn — mz0mg53mM 33930
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