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qeTevan iremaSvili
∗  

gamowvevebi koleqtiuri SromiTi  

davebis mediatorebisTvis 

cxeni SeiZleba miiyvano mdinaresTan, 

                                                                                                               magram ver aiZuleb — wyali dalios. 

winamdebare statia exmianeba mediatoris saqmianobis gamowvevebs koleqti-
ur SromiT davebze muSaobisas. avtoris mizania, sakuTari xedva da mosazre-
bebi gauziaros kolegebs. saqarTveloSi mediaciis, rogorc davis alterna-

tiuli gadawyvetis meqanizmis, ganviTarebis sawyisi etapisa da, miT ufro, 
koleqtiur SromiT davebze arsebuli mwiri praqtikis gaTvaliswinebiT, av-

tori problemuri sakiTxebis saxiT ufro metad ayalibebs kiTxvebs, vidre 
daskvnebs. koleqtiur SromiT davebze momuSave mediatoris gamowvevebis 

Seswavlas avtori saqarTvelos Sromis kodeqsSi gaTvaliswinebuli regula-
ciebis mediaciis klasikur principebTan mimarTebis gansazRvriT cdilobs. 

problemebis gaSuqebis aseTi rakursis arCevisas avtors amoZravebs survi-
li, mediaciis formebisa da saxeebis miuxedavad, qarTul samarTlebriv siv-
rceSi Camoyalibdes mediaciis erTiani principebi da Rirebulebebi. aRniS-

nuli miznis gansakuTrebul aqtualobas, avtoris azriT, saqarTveloSi me-
diaciisa da mediatoris profesiuli regulirebis sakanonmdeblo mowesri-

gebis simwire ganapirobebs. aseT sakanonmdeblo vakuumSi, avtoris xedviT, 
mediatoris calkeul nabijs SesaZloa gadamwyveti mniSvneloba mieniWos. 

swored amitom warmodgenil statiaSi avtori yuradRebiT aanalizebs ko-
leqtiur SromiT davebze mediatoris winaSe mdgar iseT gamowvevebs, rogo-
rebicaa: nebayoflobiTobis, konfidencialurobis, mxareebis mier gadawyve-

tilebis miRebis, alternativebis SeuzRudaobisa da miukerZoeblobis prin-
cipebi; davaSi monawile pirTa simravle, moTxovnebis farTo wre, gaficvisa 

da lokautis uflebebis gamoyeneba, mometebuli sazogadoebrivi interesi/-
mediasTan urTierToba.  

sakvanZo sityvebi: koleqtiuri SromiTi dava, mediacia, nebayoflobiToba, 
konfidencialuroba, mxareebis mier gadawyvetilebis miReba, alternative-

bis SeuzRudaoba, miukerZoebloba, davaSi monawile pirTa simravle, moTx-
ovnebis farTo wre, gaficvisa da lokautis uflebebis gamoyeneba, momete-
buli sazogadoebrivi interesi/mediasTan urTierToba, davis arsSi Careva.  

 
 

1. Sesavali 

mediaciis procesi modave mxareebs Soris konsensusis miRwevas isaxavs miznad. me-

diacia, rogorc davis gadawyvetis aratradiciuli meqanizmi, mis monawileTagan gan-

sakuTrebuli tipis CarTulobasa da Zalisxmevas moiTxovs. es Seexeba rogorc proce-

                                                 
∗ Tsu-is iuridiuli fakultetis doqtoranti, saqarTvelos rkinigzis saqmeze koleqtiuri 

SromiTi davis mediatori, 2014 weli.  
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sis warmmarTvels, ise mxareebsa da maT warmomadgenlebs. Tumca, procesis marTvis 

funqciis gaTvaliswinebiT, gadamwyvet rols mediatori asrulebs.  

mediatoris funqcia, erTi SexedviT, advilad aRsaqmelia. neitraluri da miuker-

Zoebeli mesame piri mxareebs davis gadawyvetaSi exmareba. misi profesiuli statusis 

ganmsazRvreli umTavresi niSani gadawyvetilebis miRebis uflebamosilebis arqonaa. 

miuxedavad amisa, arsebobs araerTi kiTxva, romlebic mediatoris saqmianobas ukav-

Sirdeba. kiTxvebi gansakuTrebulad aqtualuria im marTlwesrigisTvis, sadac media-

cia ganviTarebis sawyis etaps gadis. 

winamdebare statia mediatoris saqmianobasTan dakavSirebul problemur sakiTx-

ebs koleqtiuri SromiTi davebis magaliTze ganixilavs.1 kerZod, statia swavlobs sa-

qarTvelos Sromis kodeqsis (sSk) momwesrigebeli normebis mimarTebas mediaciis fun-

damentur principebTan. aseTi msjelobis mizania arsebuli problemebis mediatoris 

TvalTaxedvidan warmoCena. statiaSi gansakuTrebuli yuradReba eTmoba mediatoris 

miukerZoeblobisa da alternativebis SeuzRudaobis principis ganmartebas. koleq-

tiuri SromiTi davebis mediaciis procesSi mediatorisaTvis arsebuli gamowvevebi 

statiaSi gaanalizebulia SromiTi davis specifikisa da, zogadad, Sromis samarTlis 

miznis gaTvaliswinebiT. mxareTa Soris arsebuli qvemdebareobis2 garda, statiaSi 

ganxilulia koleqtiuri SromiTi davis sirTulis ganmsazRvreli iseTi damatebiTi 

faqtorebi, rogorebicaa: davaSi monawile pirTa simravle, moTxovnebis farTo wre, 

gaficvisa da lokautis uflebebis gamoyeneba, mometebuli sazogadoebrivi intere-

si/mediasTan urTierToba.  

saqarTvelos Sromis kodeqsis 481-e muxli koleqtiuri SromiTi davebis mediaciis 

gziT ganxilvis wess gansazRvravs. Sromis kodeqsiT SemoTavazebuli regulirebebi 

araerT kiTxvas aCens mediatoris profesiul statusTan, mis damoukideblobasa Tu 

sxva problemur sakiTxTan dakavSirebiT. koleqtiur SromiT davebze momuSave media-

torisTvis upirvelesi gamowveva swored sSk-is normaTa interpretaciaa. 

garda amisa, koleqtiuri SromiTi dava mediatorisTvis gansakuTrebuli sirTu-

liT gamoirCeva, misi samarTlebrivi bunebis gamo. rogorc individualur SromiT da-

vaSi, mediatori muSaobs mxareTa Soris arsebuli uTanasworobis pirobebSi. kerZod, 

Sromis samarTalSi damkvidrebuli qvemdebareoba mediatoris miukerZoeblobisTvis 

seriozuli gamocdaa; meore mxriv, koleqtiur SromiT davebSi dasaqmebulis mxare 

warmodgenilia mravalricxovani subieqtiT. aRniSnuli aranaklebi sirTulis gamow-

vevaa mediatorisTvis, romelic davis gadawyvetas mxareTa Soris komunikaciis gaum-

jobesebiT eswrafvis.  

winamdebare statia efuZneba koleqtiur SromiT davebze arsebul mediaciis uax-

les qarTul praqtikas. statia wamoWris problemur kiTxvebs, romelTa analizic aq-

tualuria mediatorTa farTo wrisaTvis.  

2. dava, rogorc koleqtiuri SromiTi mediaciis safuZveli 

koleqtiuri SromiTi davis mediaciis safuZveli koleqtiuri SromiTi davaa. sSk-

Si mocemulia rogorc individualuri, ise koleqtiuri SromiTi davis ganmartebebi. 

sSk-is 47-e muxlis I punqtis mixedviT, dava aris SromiTi urTierTobis dros warmoSo-

                                                 
1 winamdebare statiaSi ganviTarebuli msjeloba mniSvnelovnad gaamdidra Sromis saerTa-

Soriso organizaciis eqspertebis — rojer lekurisa da Jak lesaris – konsultaciebma.  
2 SveliZe z., saqarTvelos Sromis kodeqsiT gaTvaliswinebuli dasaqmebulis samarTlebrivi 

statusis maxasiaTeblebi, Sromis samarTali (statiaTa krebuli, I), Tb., 2011, 87 da Semdgomni.  
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bili uTanxmoeba, romlis gadawyvetac Sedis SromiTi xelSekrulebis mxareTa kanoni-

er interesebSi. davaSi monawile pirTa raodenobisa da davis arsis gaTvaliswinebiT, 

erTmaneTisgan imijneba individualuri da koleqtiuri SromiTi davebi. sSk-is 481-e 

muxlis I punqtis Tanaxmad, koleqtiur davad iTvleba dava damsaqmebelsa da dasaqme-

bulTa jgufs an damsaqmebelsa da dasaqmebulTa gaerTianebas Soris. imave muxlSi ka-

nonmdebeli miuTiTebs davis gadawyvetis meqanizmze. kerZod, koleqtiuri SromiTi 

dava unda gadawydes mxareTa Soris SemaTanxmebeli procedurebiT, rac gulisxmobs 

damsaqmebelsa da dasaqmebulTa jgufs (sul mcire, 20 dasaqmebuli) an damsaqmebelsa 

da dasaqmebulTa gaerTianebas Soris pirdapiri molaparakebebis gamarTvas an media-

cias erT-erTi mxaris mier saqarTvelos Sromis, janmrTelobisa da socialuri dac-

vis ministrisaTvis (Semdgom — ministri) Sesabamisi werilobiTi Setyobinebis gagzav-

nis SemTxvevaSi.  

koleqtiuri SromiTi davis winapirobebis analizisas mniSvnelovania sSk-is im da-

nawesis gaTvaliswineba, romelic Tavad SromiTi davis warmoSobis safuZvlebs gan-

sazRvravs. sSk-is 47-e muxlis III punqtis mixedviT, SromiTi urTierTobis dros davis 

warmoSobis safuZveli SeiZleba iyos: a) saqarTvelos kanonmdeblobiT gaTvaliswine-

buli adamianis uflebebisa da Tavisuflebebis darRveva; b) individualuri SromiTi 

xelSekrulebis, an koleqtiuri xelSekrulebis, an Sromis pirobebis darRveva; g) da-

saqmebulsa da damsaqmebels Soris individualuri SromiTi xelSekrulebis arsebiT 

pirobebTan an/da koleqtiuri xelSekrulebis pirobebTan dakavSirebuli uTanxmoeba. 

zemoT CamoTvlili safuZvlebis analizs gansakuTrebuli mniSvneloba SromiTi dave-

bis klasifikaciisas eniWeba.  

3. koleqtiuri SromiTi davebis klasifikacia  

rogorc individualuri, ise koleqtiuri SromiTi davebi erTmaneTisgan imijneba 

davis warmoSobis safuZvlis mixedviT. sSk-is 47-e muxlis III punqtis interpretaciis 

safuZvelze, SromiTi davebi iyofa: „uflebebze dafuZnebul“3 da „interesze dafuZ-

nebul“4 davebad. kerZod, zemoT moyvanili muxlis „a“ da „b“ qvepunqtebi uflebebze 

dafuZnebul davebs Seexeba, „g“ qvepunqti ki interesze dafuZnebuls. aseTi klasifi-

kaciis gaTvaliswineba aucilebelia mediatoris samoqmedo principebis Camosayali-

beblad. gansxvaveba SromiTi davis safuZvlebSi gansazRvravs rogorc mediatoris, 

ise mxareTa uflebamosilebis farglebs mediaciis procesSi. SromiTi davis safuZ-

vlebs Soris arsebuli gansxvavebebi statiaSi alternativebis SeuzRudaobisa da me-

diatoris miukerZoeblobis problemasTan kavSirSia ganxiluli.  

4. koleqtiuri SromiTi davebis mediacia  

da mediaciis klasikuri principebi  

sSk-is koleqtiuri SromiTi davebis mediaciis momwesrigebeli normebi mediaciis 

klasikur principebTan mimarTebis gansazRvras moiTxovs. aseTi analizi mediatoris 

profesiuli eTikis erTiani CarCos formirebis aucileblobiTaa ganpirobebuli. ze-

moT moyvanil normaTa sityvasityviTi ganmartebis Sedegad mediaciis fuZemdebluri 

principebi erTgvarad izRudeba. swored amitom koleqtiuri SromiTi davis momwes-

                                                 
3  Rights Dispute. 
4  Interests Dispute. 
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rigebeli TiToeuli debuleba logikuri da gonivruli ganmartebis meTodis gamoye-

nebis safuZvelze unda gaanalizdes.  

4. 1. nebayoflobiToba 

nebayoflobiToba mediaciis erT-erTi fuZemdebluri principia. Tumca misi SezR-

udva mediaciis araerT models axasiaTebs. am TvalsazrisiT koleqtiuri SromiTi da-

vebis mediaciis momwesrigebeli normebi gamonaklisi ar aris. amavdroulad, gasaTva-

liswinebelia nebayoflobiTobis SezRudvis xarisxi da mizani. sSk-is 481-e muxlis III 

punqtis mixedviT, molaparakebebis nebismier stadiaze SeTanxmebis misaRwevad mxares 

ufleba aqvs, werilobiT mimarTos ministrs mediaciis dawyebis mizniT davis mediato-

ris daniSvnis Taobaze. werilobiTi Setyobineba imave dRes gadaecema davis meore mxa-

resac. moyvanili danawesi koleqtiuri SromiTi davis inicirebis standartul wess 

gansazRvravs. aseT SemTxvevaSi garkveulad izRudeba meore mxaris ufleba, nebayof-

lobiT miiRos mediaciis procesSi monawileoba. gasaTvaliswinebelia 481-e muxlis VI 

punqtSi mocemuli danawesi, romlis mixedviTac, mxareebi valdebulni arian, monawi-

leoba miiRon SemaTanxmebel procedurebSi da daeswron am mizniT davis mediatoris 

mier gamarTul Sexvedrebs.  

gacilebiT ufro maRalia nebayoflobiTobis SezRudvis xarisxi sSk-is 481-e 

muxlis IV punqtSi gaTvaliswinebuli SemTxvevis dros. kerZod, davis nebismier stadi-

aze ministrs ufleba aqvs, maRali sazogadoebrivi interesis arsebobis SemTxvevaSi, 

mxaris werilobiTi mimarTvis gareSe, sakuTari iniciativiT daniSnos davis mediato-

ri, rac werilobiT unda ecnobos mxareebs. imave muxlis V punqti agrZelebs amgvari 

logikis xazs da adgens, rom davis nebismier stadiaze ministrs ufleba aqvs, miiRos 

gadawyvetileba SemaTanxmebeli procedurebis Sewyvetis Sesaxeb.  

rogorc zemoT aRiniSna, koleqtiuri SromiTi davebis mediacia ar aris erTader-

Ti modeli, sadac mxareTa nebayoflobiToba izRudeba. qarTuli marTlwesrigis pi-

robebSi magaliTad sasamarTlo mediacia SeiZleba dasaxeldes. sSk-is koleqtiuri 

SromiTi davis momwesrigebel normebSi asaxuli SezRudva maRali sazogadoebrivi in-

teresis arsebobiT SeiZleba aixsnas da „gamarTldes“ kidec. Tumca, praqtikuli 

TvalsazrisiT, aseTi debulebebis gamoyeneba erTgvar bariers qmnis mediaciis pro-

cesisadmi mxareTa keTilganwyobis TvalsazrisiT.  

mxareTa ganwyoba mediatoris mimarT seriozul dabrkolebad SeiZleba iqces me-

diaciis procesisaTvis. misi statusis gaTvaliswinebiT, mediators aranairi „gavle-

na“ ar gaaCnia mxareebze. tradiciulad, nebayoflobiToba erT-erTi umTavresi in-

strumentia, romliTac mediatori procesSi mxareTa CarTulobas uzrunvelyofs. 

procesis efeqturad warmarTvisaTvis mediators uciloblad esaWiroeba mxareebTan 

cxadi da erTazrovani komunikacia. swored aseTi komunikaciiT SeiZleba mxaris rea-

luri interesis Secnoba da molaparakebis procesis sworad dagegmva. Sesabamisad, ne-

bismieri regulacia, romelic mxaris nebayoflobiTobas garkveuli xarisxiT mainc 

zRudavs, mediatorisaTvis gamowvevaa.  

4. 2. konfidencialoba 

konfidencialobis principis dacva mediaciis procesis erT-erTi umTavresi Ri-

rebulebaa. nebayoflobiTobis principisgan gansxvavebiT, konfidencialobis SezR-

udvis Teoriulad daSvebac ki seriozuli kiTxvis niSnis qveS ayenebs mediaciis insti-

tutis efeqturobas. sSk-is koleqtiuri SromiTi davis mediaciis momwesrigebel nor-
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mebSi, erTi SexedviT, daculia konfidencialoba. 481-e muxlis IX punqtis mixedviT, 

davis mediatori valdebulia, ar gaamJRavnos informacia an dokumenti, romelic mis-

Tvis, rogorc davis mediatorisTvis, gaxda cnobili. problemuria imave muxlis VII 

punqtis ganmarteba, romlis Tanaxmadac, ministris moTxovnis SemTxvevaSi, davis medi-

atori valdebulia, gaugzavnos mas angariSi davasTan dakavSirebiT. sagulisxmoa, rom 

sSk ar gansazRvravs mediatoris angariSis rekvizitebsa da formas. Sesabamisad, medi-

atorma Tavad unda gansazRvros angariSis wardgenisa da konfidencialuri informa-

ciis dacvis valdebulebebis Tanabrad Sesrulebis standarti. magaliTad, mediato-

ris angariSi SeiZleba moicavdes miTiTebas iseT garemoebebze, rogorebicaa: erTob-

livi da gancalkevebuli Sexvedrebis Catarebis dro da adgili; Sexvedrebze warmod-

genil pirTa statusi da vinaoba; gaficvis SemTxvevaSi misi dawyebisa da Sewyvetis 

dro da a.S., Tumca yvela SemTxvevaSi ministrisadmi mediatoris angariSvaldebulebis 

faqtori mxareebs damatebiT bariers uqmnis mediatorisa da mediaciis procesisadmi 

ndobis Camosayalibeblad.  

Tumca, rogorc zemoT nebayoflobiTobis principis analizisas aRiniSna, media-

ciis procesis efeqturobisaTvis gadamwyveti mniSvneloba SeiZleba hqondes mxareTa 

ganwyobas mediatorisadmi. konfidencialobis valdebulebis konteqstSi mxaris ke-

Tilganwyoba mis ndobad gardaiqmneba da kidev ufro didi gamowvevis winaSe ayenebs 

mediators. konfidencialobis dacva mediatoris fiduciuri valdebulebaa.5 Sesaba-

misad, is didi gulisxmierebiT unda moekidos angariSis werilobiT Camoyalibebasa 

da, imavdroulad, misi angariSvaldebulebis mxareTaTvis interpretacias.  

4. 3. gadawyvetilebis miReba mxareebis mier 

gadawyvetilebis miReba mxareebis mier mediaciis procesis erT-erTi umTavresi 

upiratesoba da misi arsis ganmsazRvreli upirvelesi niSania. sSk-is regulaciebi 

safrTxes ar uqmnis mediaciis procesSi aRniSnuli principis realizacias. SeTanxme-

bis Sedegad mxareebi deben koleqtiur SromiT xelSekrulebas, an cvlileba SeaqvT 

masSi. problemebi, umetesad, ukavSirdeba aseTi SeTanxmebis Sinaarsisa da mediatoris 

kompetenciis farglebis gansazRvras. gadawyvetilebis mimRebi subieqtis gansazR-

vris Taobaze sSk sagamonakliso daTqmas ar iTvaliswinebs. 

praqtikuli TvalTaxedvidan gamomdinare, SesaZloa dadges mxareTa mier miRebu-

li gadawyvetilebis mediatorisagan „damowmebis“ moTxovnis problema. es, iseve ro-

gorc iuristis kvalifikaciis mqone mediatorisgan iuridiuli konsultaciis (samar-

Tlebrivi Sefasebebis) miRebis survili, erTgvarad mxareTa molodinebs ukavSirdeba 

mediaciisa da mediatoris mimarT. praqtikaSi araerTgvarovnadaa Sefasebuli media-

toris mxridan mxareTa SeTanxmebaze xelmoweris sakiTxi. sakamaToa aseTi xelmoweris 

formac.  

5. alternativebis SeuzRudaoba da miukerZoebloba  

alternativebis SeuzRudaoba da miukerZoebloba winamdebare statiis miznebi-

saTvis urTierTkavSirSi ganixileba. SromiT davebze mediatoris miukerZoeblobas-

Tan dakavSirebuli problemebi, upirvelesad, SromiTi davis arsiTaa ganpirobebuli. 

kerZod, statiaSi ganviTarebulia msjeloba imis Taobaze, rom, Sromis samarTlis 

damcavi funqciidan gamomdinare, sSk-is imperatiuli normebis gaTvaliswinebiT, mniS-

                                                 
5  Garner B. (ed.), Black’s Law Dictionary, 8th Edition, Thomson West, 2004, 1315. 
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vnelovnad izRudeba alternativebis simravle mediaciis procesSi. ufro sworad 

rom iTqvas, izrdeba mxareTa mier SeTanxmebuli pirobebis Sromis kodeqsTan Sesabami-

sobis dadgenis saWiroeba. Sesabamisad, Cndeba aseTi funqciiT mediatoris aRWurvis 

Taobaze kiTxva da safrTxe eqmneba mediatoris miukerZoeblobas. amgvari kiTxva gan-

sakuTrebiT problemuria iuristis kvalifikaciis mqone mediatorebisTvis, romel-

Tac, TavianTi codnis gaTvaliswinebiT, xelewifebaT aseTi funqciis Sesruleba. Tum-

ca maT SesaZleblobasa da survils Soris iqmneba konfliqti, romelsac mediaciis 

procesSi mediatoris rolis reglamentacia ganapirobebs.  

5.1. sSk-is imperatiuli normebi  

koleqtiur SromiT davebze mediatoris ufleba-movaleobebis farglebis gan-

sazRvrisas gasaTvaliswinebelia saqarTvelos Sromis kodeqsis imperatiuli daTqme-

bis mniSvneloba. kerZod, sSk-is 1-li muxlis III punqtis Tanaxmad, SromiTi xelSekru-

lebiT ar SeiZleba ganisazRvros am kanoniT gaTvaliswinebulisgan gansxvavebuli 

normebi, romlebic auaresebs dasaqmebulis mdgomareobas. sagulisxmoa sSk-is me-6 

muxlis X punqtSi mocemuli regulirebac, romlis mixedviTac, baTilia individua-

luri SromiTi xelSekrulebis an am muxlis me-3 punqtiT gaTvaliswinebuli dokumen-

tis is piroba, romelic ewinaaRmdegeba am kanons an imave dasaqmebulTan dadebul ko-

leqtiur xelSekrulebas, garda im SemTxvevisa, rodesac individualuri SromiTi 

xelSekruleba aumjobesebs dasaqmebulis mdgomareobas. sSk-is me-13 muxlis IV 

punqtis mixedviT, baTilia Sromis Sinaganawesis is debuleba, romelic ewinaaRmdegeba 

individualur SromiT xelSekrulebas an koleqtiur xelSekrulebas, an am kanons. 

mniSvnelovania sSk-is 43-e muxlis IX punqtis gaTvaliswinebac, romlis mixedviTac ba-

Tilia koleqtiuri xelSekrulebis is piroba, romelic ewinaaRmdegeba am kanons. 

aRniSnuli debulebebis gaTvaliswineba, maTi imperatiuli xasiaTidan gamomdina-

re, upirobod mniSvnelovania. aqtualuria maTi mimarTebis gansazRvra mediaciis 

procesTan, ramdenadac mediaciis procesis Sedegi modave mxareTa Soris SeTanxmebis 

miRwevas isaxavs miznad. problemuria imis dadgena, ramdenad vrceldeba sSk-is stan-

dartebis dacvis valdebuleba mediatorze. am kiTxvaze pasuxis gacema safuZvlian 

analizs moiTxovs. magaliTad, savaldebulo sasamarTlo mediaciis dros mxareTa So-

ris miRweuli SeTanxmebis teqsti sabolood mosamarTlis xelSi xvdeba. aseT SemTxve-

vebSi swored mosamarTle ganixileba SeTanxmebis kanonierebis garantad. koleqtiur 

SromiT davebze mediaciisas kontrolis aseTi instancia ar arsebobs. amitom am Sem-

TxvevaSi mediatoris roli SeTanxmebis kanonierebis uzrunvelyofis TvalsazrisiT 

kritikul mniSvnelobas iZens.  

aRniSnul kiTxvaze pasuxis Camoyalibebisas umTavres argumentad mediatoris ro-

li ganixileba. klasikuri gagebiT, mediatori warmodgeba mxolod procesis, da ara 

faqtobrivi garemoebebis, eqspertad. Sesabamisad, mxareTa Soris miRweuli SeTanxme-

bis kanonTan Sesabamisobis dadgena (Semowmeba) calsaxad scdeba mediatoris ufleba-

movaleobebis farglebs. aseTi valdebulebis mediatorisTvis dakisreba gaarTuleb-

da davis ganxilvis proceduras da daakninebda mediaciis, rogorc institutis, um-

Tavres Rirebulebas. 

meore mxriv, gasaTvaliswinebelia mediatoris funqciaTa SezRudvis praqtikuli 

Sedegebi. sSk-is imperatiuli normebis sawinaaRmdegod dadebuli SeTanxmebebi, maTi 

Sedegis gaTvaliswinebiT, upirvelesad, mxareebs azianebs. azrs moklebuli ar unda 

iyos imis aRniSvnac, rom iuristis kvalifikaciis mqone mediatorebi am SemTxvevaSi 

ufro rTuli gamowvevis winaSe dganan. amitom mniSvnelovania, erTi mxriv, modave mxa-
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reTa molodinebis sworad formireba. kerZod, mxareebs gaazrebuli unda hqondeT, 

rom mediatori ar gaswevs iuridiul momsaxurebas mediaciis procesSi. es gansakuT-

rebulad mniSvnelovania iseT pirobebSi, sadac koleqtiuri SromiTi davebis „susti“ 

mxareebi advokatis gareSe monawileoben mediaciis procesSi; meore mxriv, samar-

Tlebrivi Sefasebebis uflebamosilebis armqone iurist mediators SeuZlia mianiS-

nos mxares iuridiuli konsultaciis gadaudebel saWiroebaze. sabolood, Sromis ka-

nonmdeblobiT dadgenili standartebis dacva mediaciis procesSi advokatebis val-

debulebaa.  

5.2. davis arsSi „Careva“ da misi formebi 

mediaciis tradiciuli amerikuli skola mediatoris mxridan davis arsSi Carevas 

gaumarTleblad miiCnevs. mediatori iTvleba procesis, da ara saqmis, eqspertad. ase-

Ti midgoma mediatoris miukerZoeblobisa da mediaciis procesis mimarT ndobis uz-

runvelyofis saWiroebiTaa gamarTlebuli. Tumca saerTaSoriso praqtika mediato-

ris mxridan SinaarsSi Carevis magaliTebsac icnobs. kerZod, mediaciis kanaduri sko-

la koleqtiur SromiT davebze mediaciisas „Carevas“ ara mxolod dasaSvebad, aramed, 

calkeul SemTxvevaSi, aucilebladac miiCnevs. am formulirebis gaazrebisas mniSvne-

lovania „Carevis“ arsisa da misi miznis sworad gansazRvra. yvela SemTxvevaSi, „Care-

vis“ principi mediaciis procesisa da mxareTa interesebis sasargeblod unda ganimar-

tos. 

erTmaneTisgan ganasxvaveben mediatoris Carevis saxeebs. mediaciis processa da 

davis arsSi Carevis garda, profesionali mediatorebi saubroben mxareTa Soris ur-

TierTobebSi Carevazec. mediaciis procesSi „Careva“ mis marTvas gulisxmobs. Sesaba-

misad, es mediatoris ara ufleba, aramed valdebulebaa. am TvalsazrisiT procesTan 

mimarTebiT termin „Carevis“ gamoyeneba umarTebuloa. davis arsSi Carevis aucileb-

loba yvelaze metad koleqtiuri SromiTi davebis mediaciisas Cndeba. aseTi Carevis 

winapirobaa sSk-is zemoT ganxiluli imperatiuli danawesebi.  

garda amisa, mediatoris Carevis aucilebloba e.w. „Cixuri“ mdgomareobisas Cnde-

ba. aseT dros davis arsSi Sesvla gulisxmobs mediatoris mier calkeuli gadawyveti-

lebis SeTavazebas, magram ara miRebas. rogorc wesi, aseTi SemoTavazebebi pirdapir 

ar aisaxeba mxareTa SeTanxmebaSi, Tumca maT mediaciis procesSi saWiro dros saWiro 

muxtis Semotana SeuZliaT. kerZod, mediatoris mxridan calkeuli alternativis gaJ-

Rereba mxareTa „gamofxizlebasa“ da gaaqtiurebas iwvevs. faqtobrivad, es aris meTo-

di, romelsac mediatori mxaris mier alternativebis Ziebis stimulirebisTvis iye-

nebs.  

davis arsSi Carevisas mniSvnelovania mediatoris mxridan swori meTodisa da swo-

ri drois SerCeva. aseTi Careva SeiZleba gamoixatos „CakiTxviT“6. aRniSnuli meTodis 

gamoyenebisas mediatori mxareTa SeTanxmebis kanonierebas TviTon ki ar afasebs, ara-

med mxareebs ubiZgebs, Tavad Seafason sakuTari qmedebis riskebi. mediatoris miuker-

Zoeblobis dasacavad, sasurvelia, aseTi taqtika gamoyenebul iqnes mxaresTan kerZo 

saubarSi alternativebis Semowmebis7 an sxva stadiis msvlelobisas. saintereso mo-

sazrebis ganviTarebaa SesaZlebeli davis arsSi „Carevis“ mediatoris (mediaciis pro-

cesis) RirebulebebTan kavSiris Taobaze. kerZod, mediatoris (mediaciis procesis) 

erT-erTi umTavresi Rirebulebaa davis gadawyvetis maqsimalurad meti alternati-

                                                 
6  umTavresad kerZo saubarSi. 
7  Reality Testing. 
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vis ganxilvis uzrunvelyofa. mediatori valdebulia, misi SemoqmedebiTi xedva da 

profesiuli unarebi gamoiyenos davis aratradiciuli da orive mxarisTvis misaRebi 

gadawyvetilebis misagnebad, risTvisac „Careva,“ calkeul SemTxvevaSi, aucilebelia.  

 aseTi msjelobis ganviTarebisas mediatoris (mediaciis procesis) zemoT dasaxe-

lebuli Rirebuleba SesaZlebelia, rojer fiSerisa da uiliam aris strategiis oTxi 

oqros wesidan erT-erTs daukavSirdes,8 kerZod: ormxrivad sasargeblo alternati-

vebis Zieba Getting to Yes-is strategiaSi warmodgenil interesze dafuZnebuli molapa-

rakebis erT-erTi saxelmZRvanelo principia. Sesabamisad, is SeiZleba, zemoT aRniS-

nuli mosazrebis sasargeblo argumentad gamodges.  

6. sirTulis ganmsazRvreli damatebiTi faqtorebi 

6.1. davaSi monawile pirTa simravle 

koleqtiuri SromiTi urTierTobebis specifika imiTac gamoixateba, rom mediaci-

is magidasTan warmodgenilia dasaqmebulebis mravalricxovani Semadgenloba. Sesaba-

misad, umetes SemTxvevaSi, mediators ara aqvs pirdapiri wvdoma uSualod dasaqmebu-

lebTan an yvela dasaqmebulTan. pirdapiri komunikacia mediaciis procesSi ganuzom-

lad did rols asrulebs. aseT SemTxvevaSi mediatorma yuradRebiTa da sifrTxiliT 

unda Seiswavlos dasaqmebulTa interesebi, warmodgenil da warmomadgenel pirTa So-

ris arsebuli komunikaciis efeqturoba.  

mediatoris mxridan warmodgenil da warmomadgenel pirTa Soris arsebuli komu-

nikaciis gamWvirvalobis kiTxvis niSnis qveS dayeneba mxareebis mier problemurad Se-

iZleba iqnes aRqmuli.  

erTi mxriv, gonivruli da safuZvliani eWvis arsebobisas mxolod da mxolod mxa-

reTa namdvili interesis gamovlenis mizniT mediators SeuZlia, mxaresTan individu-

alur saubrebSi ikvlios komunikaciis msgavsi problemebi.  

meore mxriv, SeiZleba, mediatoris aseTi qceva aRqmul iqnes urTierTobebSi 

umarTebulo Carevad da problemis gaRrmavebad. mediatori axlaxan Semodis urTier-

TobaSi damsaqmebelsa (maT Soris gaerTianebas) da dasaqmebuls Soris, romelic wle-

bia arsebobs da, Sesabamisad, problemebsac moicavs. Sesabamisad, mediators didi sif-

rTxile marTebs mxareTa Soris arsebuli urTierTobebis Seswavlisa da maTi intere-

sebis gamovlenis procesSi. 

6.2. moTxovnebis farTo wre 

mediatori unda flobdes davaSi arsebuli problemuri sakiTxebis sistematizaci-

is unars. am sakiTxebis klasifikacia SeiZleba maTi sirTulis mixedviT. aRniSnuli sa-

kiTxis Sesaxeb araerTgvarovani mosazrebebi arsebobs: erTi mxriv, SedarebiT martivi 

sakiTxis ganxilviT dawyeba marTebulad SeiZleba CaiTvalos mxareTa Soris „patar-pa-

tara“ etapobrivi SeTanxmebebis miRwevis stimulirebis TvalsazrisiT; meore mxriv, Tu 

yvelaze rTuli da gadamwyveti problemis ganxilva droSi gaiweleba, SeiZleba, mxareTa 

interesi da mzaoba molaparakebis procesis mimarT mniSvnelovnad Sesustdes. amitom 

sadavo sakiTxebis sistematizacia da ganxilvis rigiToba TiToeuli davis magaliTze 

mxareebTan SeTanxmebiT, davis specifikis mixedviT, unda ganisazRvros.  

                                                 
8  Fisher R., Ury W., Getting to Yes/Negotiating Agreement Without Giving In, 2nd Edition, 1991, 56-80. 



 15

gansaxilveli sadavo sakiTxebi imis mixedviTac gansxvavdeba erTmaneTisgan, inte-

resebi fuladia9 Tu arafuladi.10 SromiT davebSi arafuladi interesebi naklebad 

Warbobs. Tavis mxriv, fuladi interesebi ki mxolod xelfasiT ar Semoifargleba, ma-

galiTad, Svebulebis dReebis raodenoba, rac arapirdapir gamoxatavs fulad inte-

ress. 

mediatorma efeqturad unda gamoiyenos modave mxareTa saerTo interesebi. ko-

leqtiuri SromiTi davebis SemTxvevaSi aseTad ganixileba, magaliTad, kompaniis 

zrdis interesi. cxadia, xarisxiani produqciis warmoeba da mis kvalobaze kompaniis 

mogebis zrda keTilsindisieri damsaqmeblisa da dasaqmebulis erTobliv amocanad 

warmodgeba. dava umTavresad warmoiSoba mogebis ganawilebis politikis gansazRvri-

sas (da misi prioritetebis — investicia, xelfasebi, kompaniis ganviTareba).  

6.3. gaficvisa da lokautis uflebebis gamoyeneba 

koleqtiur SromiT davebze mediaciisas gasaTvaliswinebelia mxareebis mier ga-

ficvisa da lokautis uflebis gamoyenebis SesaZlebloba. sSk-is 49-e muxli iZleva ga-

ficvisa da lokautis gansazRvrebebs. kerZod, sSk-is 49-e muxlis I punqtis mixedviT, 

gaficva aris davis SemTxvevaSi dasaqmebulis droebiTi nebayoflobiTi uari SromiTi 

xelSekrulebiT gaTvaliswinebuli valdebulebebis mTlianad an nawilobriv Sesru-

lebaze.  

sSk-is 49-e muxlis II punqtis mixedviT, lokauti ganimarteba rogorc davis Sem-

TxvevaSi damsaqmeblis droebiTi nebayoflobiTi uari SromiTi xelSekrulebiT gaT-

valiswinebuli valdebulebebis mTlianad an nawilobriv Sesrulebaze. mniSvnelova-

nia, rom sSk koleqtiur SromiT davebze gaficvisa da lokautis uflebis warmoSobas 

specialur winapirobas ukavSirebs. kerZod, 49-e muxlis III punqtis mixedviT, koleq-

tiuri davis dros gaficvisa da lokautis ufleba warmoiSoba am kanonis 481-e muxlis 

III punqtis Sesabamisad, ministrisaTvis werilobiTi Setyobinebis gagzavnidan, an, 481-e 

muxlis IV punqtis Sesabamisad, ministris mier sakuTari iniciativiT davis mediato-

ris daniSvnidan 21 kalendaruli dRis gasvlisTanave.  

mediaciis procesSi gaficvisa da lokautis uflebis gamoyenebis SesaZlebloba 

mxareebis mier erTgvari manipulirebis sagnad ganixileba. mediatori gansakuTrebu-

li yuradRebiT unda moekidos aseT manipulirebas: kerZo Tu erTobliv saubarSi mxa-

reTa gafrTxilebebs am uflebebis gamoyenebis Taobaze. mediatoris mier aseTi „muqa-

rebis“ swori marTviT alternativebis racionalizacia da mxareTa daTmobebis stimu-

lireba miiRweva. 

mniSvnelovania sSk-is danawesi, romlis Tanaxmadac, gaficvis an lokautis dros 

mxareebi valdebulni arian, ganagrZon SemaTanxmebeli procedurebi (sSk-is 49-e 

muxlis VI punqti). mediatorisTvis gansakuTrebuli gamowvevaa mimdinare gaficvisa 

da lokautis pirobebSi mediaciis procesis marTva. aseT viTarebaSi gansakuTrebiT 

rTuli mediatoris mxridan miukerZoeblobis uzrunvelyofaa. praqtikuli Tvalsaz-

risiT, gaficvis an lokautis iniciatori mxare ufro intensiuri tipis komunikacias 

saWiroebs mediatoris mxridan. komunikaciis formebic SeiZleba gansxvavebuli iyos. 

swored amitom mediatorma unda uzrunvelyos mxareTa interesebis Tanabrad dacva 

da sakuTari reputaciis SenarCuneba.  

gansakuTrebulad mniSvnelovania sSk-is 49-e muxlis VIII punqtis gaTvaliswineba, 

romlis mixedviTac gaficvis an lokautis dros damsaqmebeli ar aris valdebuli, mis-

                                                 
9  Monetary. 
10 Non-monetary. 
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ces dasaqmebuls Sromis anazRaureba. molaparakebis strategiis SemuSavebisas, daT-

mobebis limitis formirebis etapze, dasaqmebulis mxarem safuZvlianad unda Seafa-

sos moyvanili regulirebis gavlena saboloo Sedegze.  

 

6.4. mometebuli sazogadoebrivi interesi/mediasTan urTierToba 

koleqtiur SromiT davebze gansakuTrebulad mometebulia sazogadoebrivi inte-

resi. aseTi davebis monawile mxareebi umTavresad momsaxurebis sferoSi saqmianoben 

da maT Soris arsebuli SromiTi davis Sedegad ziani araerT subieqts adgeba. media-

torma gansakuTrebuli sifrTxile unda gamoiCinos mediasTan urTierTobisas. erTi 

mxriv, mediatori moralurad valdebulia, upasuxod ar datovos misTvis dasmuli 

kiTxvebi davasTan dakavSirebiT. swored mometebuli sazogadoebrivi interesis arse-

boba ganapirobebs mediatoris valdebulebas, gaasajaroos davasTan dakavSirebuli 

sakiTxebi. Tumca aseTi misiis Sesrulebisas, mediatoris reputaciis SenarCunebis 

gaTvaliswinebiT, ori umTavresi problemaa gasaTvaliswinebeli. 

upirvelesad, mediatorma gansakuTrebuli windaxedulebiT unda SearCios in-

formaciis is nawili, romlis gasajaroebasac saWirod miiCnevs. mediatorma bewvis 

xidze unda gaiaros sazogadoebrivi interesis dakmayofilebasa da konfidencialuri 

informaciis dacvas Soris.  

konfidencialobis principis dacvasTan erTad mediatori mxareTa Soris mimdina-

re molaparakebis processac unda gaufrTxildes. is maqsimalurad mozomili da Se-

fasebebisgan Tavisufali unda iyos procesTan dakavSirebiT gancxadebebis gakeTebi-

sas. mediatoris naadrevma Sefasebebma SeiZleba pirdapir an arapirdapir gavlena 

moaxdinos mediaciis procesis mimdinareobaze, uares SemTxvevaSi ki, mediatorisadmi 

ndobaze. saqmis faqtobriv garemoebebTan (konfidencialuri informacia) erTad ga-

safrTxilebelia procesTan dakavSirebuli informacia. yovlad miuRebelia mediaci-

is procesis mimdinareobisa da masSi mxareTa monawileobis detalebis gasajaroeba me-

diaciis msvlelobis procesSi. gansakuTrebulad sariskoa sajaro gancxadebebis ga-

keTeba gaficvis an lokautis dros: aseT viTarebaSi izrdeba rogorc sazogadoebis 

moTxovna informaciaze, ise mediatoris windaxedulebis saWiroeba.  

7. daskvna 

sabolood, koleqtiuri SromiTi davebis mediatori seriozuli gamowvevis winaSe 

dgas. man Tavad unda gaakeTos arCevani samoqmedo principebisa da profesiuli Rire-

bulebebis konfliqtis dros. mediatoris profesiuli regulirebis simwiris piro-

bebSi aseTi gadawyvetilebebi mniSvnelovnad gansazRvravs institutis ganviTarebis 

mTavar tendenciebs. swored amitom mediatoris TiToeuli nabiji Tu procesis mar-

TvasTan dakavSirebiT miRebuli gadawyvetileba gansakuTrebuli sifrTxiliT unda 

Sefasdes. 
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Ketevan Iremashvili* 

Challenges for the Mediators of Collective Labor Disputes 

You can take a horse to the river, 
but you can’t force it to drink the water. 

 
ABSTRACT. The present article is related to the challenges faced by mediators when working 
on collective labor disputes. The goal of the author is to share her visions and opinions with 
her colleagues. With consideration of the initial stage of development of mediation, as 
alternative dispute resolution mechanism, in Georgia, and, moreover, scarce practice in the 
sphere of collective labor dispute, the author formulates questions, as problematic issues, 
rather than conclusions. The author tries to study the challenges of mediator, working on 
collective labor disputes in relation to classical principles of mediation, provided in the 
regulations of the Labor Code of Georgia. In choosing this aspect of examination of the 
problem, the author is driven by the desire to formulate uniform mediation principles and 
values in Georgian legal space, disregarding the forms and types of mediation. Special 
actuality of the mentioned goal, in the author’s opinion is conditioned by the scarcity of 
legislative regulation of mediation and mediator’s professional regulation in Georgia. In such 
informational vacuum, in the author’s vision, mediator’s single step may have decisive 
importance. For this reason, the author, in the present article, carefully analyses such 
challenges, faced by mediator in regard to collective labor disputes, as: voluntariness, 
confidentiality, decision-making by the parties, use of the right to strike and lockout, excessive 
public interest/ media relations.  

Key words: Collective labor dispute, mediation, voluntariness, confidentiality, decision-making 
by parties, unlimitedness of alternatives, unbiaseness, multiplicity of parties to the dispute, 
wide circle of demands, use of the right to strike and lockout, excessive public interest/ media 
relations, interference in the essence of dispute.  

1. Introduction 

The process of mediation aims at achievement of consensus between the disputing parties. Mediation, 
as a non-traditional method of dispute resolution, requires special involvement and efforts from its 
participants. It refers to the process manager, as well as the parties and their representatives. Nevertheless, 
with consideration of the function of process management, the mediator plays the decisive role.  

At the first glance, the mediator’s function is easy to perceive. Neutral and impartial third party helps 
the parties to resolve the dispute. The main sign, determining his/her professional status, is absence of 
decision-making authority. Nevertheless, there are questions, related to the mediator’s activities. Questions 
are of particular current importance for those legal systems, where mediation is on its initial stage of 
development.  

The present article considers problematic issues, related to the mediator’s activities on the example of 
collective labor disputes.1 In particular, the article studies the relation of the provisions of the Labor Code 
of Georgia (LCG) to fundamental principles of mediation. The purpose of such judgment is to show the 

                                                 
*  Doctoral Student, TSU Faculty of Law; Mediator on Collective Labor Dispute on Georgian Railway Case, 2014.  
1  The Judgment, developed in this article, was significantly enriched by consultations with experts of International La-

bor Organization (ILO) – Roger Lecourt and Jacques Lessard. 
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existing problems from mediator’s viewpoint. The article pays special attention to the definition of the 
principle of impartiality of mediator and unlimitedness of alternatives. The challenges, faced by the 
mediator in the process of mediation of collective labor disputes are analyzed in the article with 
consideration of the specificity of labor dispute and, in general, the purpose of the labor law. In addition to 
the subordination, existing among the parties2, the article considers the aspects, conditioning the 
complexity of collective labor dispute like quantity of persons involved in the dispute, wide range of 
demands, the right to strikes and lockouts, excessive public interest/ media relations. 

Article 481 of the Labor Code of Georgia determines the procedure of consideration of collective labor 
disputes through mediation. The regulations offered by the Labor Code give rise to the number of questions 
in relations to professional status of mediator, his/her independence and other problematic issues. Primary 
challenge for the mediator working with collective labor disputes is interpretation of LCG norms.  

Besides, collective labor dispute is particularly complex for the mediator due to its legal nature. As in 
the case of individual labor dispute, mediator works in the situation of inequality, existing between the 
parties. In particular, subordination, established in labor law, represents serious test for the mediator’s 
impartiality. On the other hand, the party of an employee is represented by big number of subjects in 
collective labor disputes. The above mentioned circumstance is equally complex challenge for the 
mediator, who strives to resolve the dispute through improvement of communication between the parties.  

The present article is based on the latest Georgian practice in the sphere of collective labor disputes. 
The article gives rise to problematic issues, analysis of which is of current importance for wide circle of 
mediators.  

2. Dispute, as the Basis of Collective Labor Mediation  

The basis of mediation of collective labor dispute is collective labor dispute. The definitions of 
individual, as well as collective labor disputes are provided in the LCG. According to 47 I of LCG, dispute is 
a disagreement, arisen in the course of labor relations, resolution of which is within the legal interests of the 
parties to labor contract. According to the number of persons participating in the dispute, there are Individual 
and collective labor disputes. According to 481 I of the LCG, collective dispute is considered to be the dispute 
between the employer and the group of employees or the employer and the association of employees. In the 
same Article, the legislator indicates the dispute resolution mechanism. Namely, collective labor dispute shall 
be resolved by means of agreement procedures between the parties, which means conducting of direct 
negotiations between the employer and the group of employees (at least 20 employees), or between the 
employer and association of employees, or mediation by one of the parties in the case of sending the relevant 
written notification to the Minister of Labor, Health and Social Affairs of Georgia (hereinafter – the Minister).  

While analyzing the pre-conditions of collective labor dispute, it is very important to consider the 
provision of LCG, defining the basis of arising of labor dispute itself. According to 47 III of LCG, the 
following can be viewed as the basis for dispute arousal in the course of labor relations: a) Violation of 
human rights and freedoms, provided by Georgian legislation; b) Violation of individual labor contract or 
collective contract or labor conditions; c) Disagreement between the employee and the employer in regard 
to essential terms of individual labor contract and/ or terms of collective contract. The analysis of the above 
mentioned grounds is particularly important in the course of classification of labor disputes.  

 

 

                                                 
2 Shvelidze Z., Characteristics of Legal Status of Employee Provided by the Labor Code of Georgia, Labor Law 

(Collection of Articles I), Tbilisi, 2011, 87 and further.  
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3. Classification of Collective Labor Disputes  

Delimitation of individual and collective labor disputes from each other is carried out according to the 
basis of arising of the dispute. Labor disputes are divided into “rights-based”3and “interests-based”4 
disputes. In particular, sub-paragraphs “a” and “b” of 47 III of LCG relate to the disputes, based on the 
rights, and sub-paragraph “c” – to those based on interest. Consideration of such classification is necessary 
for formulation of action principles for mediator. The difference between the grounds of labor dispute 
determines the scope of authorities of the mediator, as well as those of the parties in the process of 
mediation. The differences between the grounds of labor disputes are considered in the article in connection 
with the problem of unlimitedness of alternatives and impartiality of the mediator.  

4. Mediation of Collective Labor Disputes and Classical Principles of Mediation  

The norms of LCG, regulating mediation of collective labor disputes, require definition of relation 
with classical principles of mediation. Such analysis is conditioned by the necessity of formation of 
uniform framework of mediator’s professional ethics. As a word of literal definition of the above norms, 
the fundamental principles of mediation are somehow limited. For this very reason, each provision, 
regulating collective labor dispute, shall be analyzed on the basis of application of logical and reasonable 
definition method.  

4. 1. Voluntariness 

Voluntariness is one of the fundamental principles of mediation. Nevertheless, its limitation is 
characteristic for the number of mediation models. From this viewpoint, the norms regulating mediation of 
collective labor disputes, don’t constitute an exception. Meanwhile, the level and purpose of limitation of 
voluntariness shall be taken into consideration. According to 481 III of LCG, at any stage of negotiations, 
for the purpose of achievement of agreement, the party has the right to apply to the Minister in writing on 
appointment of dispute mediator for the purpose of commencement of mediation. The written notification 
shall be handed to the other party the same day. The above ruling determines standard procedure of 
initiation of collective labor dispute. In the given case, the right of the other party to participate in 
mediation process voluntarily is limited at certain extent. The ruling, specified in 481 VI shall be taken into 
account, according to which the parties are obliged to participate in reconciliation procedures and attend the 
meetings, organized by the mediator for this purpose.  

The level of limitation of voluntariness is much higher in the case specified in 481 IV of LCG. In particular, 
at any stage of dispute, the Minister has the right, in the case of existence of high public interest, without written 
application of the party, on his/her own initiative, to appoint mediator, about which the parties shall be notified in 
writing. Sub-paragraph V of the same Article continues the same logical line and rules that at any stage of 
dispute, the Minister has the right to make decision on termination of reconciliation procedures.  

As it was mentioned above, mediation of collective labor disputes is not the only model, where the 
voluntariness of the parties is limited. In the environment of Georgian legal regulations court-annexed 
mediation can be named as an example. The limitation, reflected in collective labor dispute regulation 
norms of LCG can be explained and even “justified” by the presence of high public interest. Nevertheless, 
from practical viewpoint, application of such provision creates a kind of barrier from the viewpoint of 
favorable attitude of the parties to mediation process.  

Attitude of parties towards the mediator may turn into serious barrier for mediation process. With 
consideration of his/her status, the mediator has no “influence” on the parties. Traditionally, voluntariness 

                                                 
3 Rights Dispute. 
4 Interest Dispute. 
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is one of the main instruments, by which the mediator ensures involvement of the parties in the process. For 
efficient direction of the process mediator necessarily requires clear and unambiguous communication with 
the parties. Such communication allows understanding of the real interest of the party and proper planning 
of the negotiation process. Consequently, any regulation, limiting the party’s voluntariness at some extent, 
represents a challenge for the mediator.  

4. 2. Confidentiality 

Observance of confidentiality principle represents one of the key values of mediation process. Unlike 
the principle of voluntariness, even theoretical assumption of limitation of confidentiality puts the 
efficiency of mediation under serious doubt. In the norms of LCG regulating mediation of collective labor 
disputes, confidentiality is observed at the first glance. According to 481 IX, the dispute mediator is obliged 
not to disclose the information or the document, which became known to him/her as the dispute mediator. 
Problematic is the definition of sub-paragraph VII, according to which the mediator is obliged to send the 
dispute-related report to the Minister in the case of his/her request. It shall be taken into account that the 
LCG doesn’t specify the requisites and form of the mediator’s report. Consequently, the mediator shall 
determine the standard of equal observance of obligation of submission of report and preservation of 
confidential information. E.g. the mediator’s report may include an indication to the circumstances like the 
time and place of conducting joint and individual meetings; the status and identity of the persons attending 
the meetings; in the case of strike – the time of its initiation and termination, etc. Nevertheless, the factor of 
mediator’s reporting obligation may be seen as an additional barrier for building trust towards the mediator 
and mediation process.  

Like as it was mentioned during analysis of principle of voluntariness, the attitude of the parties 
towards the mediator may have decisive significance for the efficiency of mediation process. In the context 
of obligation of confidentiality, the favorable attitude of the party will transform into trust and it creates 
even greater challenge for the mediator. Observance of confidentiality represents fiduciary obligation of the 
mediator.5 Consequently, s/he shall compile the report and, at the same time, interpret his/her reporting 
obligation to the parties very carefully.  

4. 3. Party self-determination 

Party self-determination (decision making by the parties) is one of the most important advantages of 
mediation process and represents the primary defining sign of its essence. The regulations of the LCG don’t 
jeopardize the realization of the mentioned principle in mediation process. As a result of reconciliation, the 
parties conclude collective labor contract to introduce modifications in it. Problems are mostly related to 
determination of the content of such agreement and scopes of competence of the mediator. LCG provides 
no exceptional reservation on determination of decision-making subject.  

From practical viewpoint, the problem of requirement of “endorsement” by the mediator of the 
decision, made by the parties, may arise. The above-mentioned, as well as the desire of receiving legal 
consultation (legal assessment) from the mediator, who has the qualification of lawyer, is related to the 
expectations of the parties in regard to mediation and mediator. The issue of signing the agreement of the 
parties by mediator is not homogenously assessed in practice. The form of such signature is also disputable.  

5. Mediator’s Impartiality and Unlimitedness of Alternatives 

Mediator’s impartiality and unlimitedness of alternatives are discussed in mutual connection for the 
purpose of the present article. The problems related to the mediator’s impartiality in labor disputes, 

                                                 
5 Garner B. (ed.), Black’s Law Dictionary, 8th ed., Thomson West, 2004, 1315. 
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primarily, are conditioned by the essence of labor dispute. In particular, the judgment is developed in the 
article that following the protective function of the labor law, with consideration of imperative norms of 
LCG, the range of alternatives in mediation process is significantly limited. More exactly, the need of 
determination of the conditions, agreed by the parties, with the Labor Code, increases. Consequently, the 
question arises on equipping of mediator with such function and the mediator’s impartiality is jeopardized. 
Such question is particularly problematic for the mediators with lawyer’s qualification, who, with 
consideration of their education, are capable of implementation of such function. But conflict, caused by 
regulation of the mediator’s role in mediation process arises between their capability and desire.  

5.1. Imperative Norms of LCG 

When determining the scope of rights and obligations for collective labor dispute mediator, the 
meaning of imperative reservations of the Labor Code of Georgia shall be taken into account. In particular, 
in accordance with 1 III of the LCG, labor contract cannot establish norms, different from those provided 
by this Law, which worsen the condition of an employee. The regulation, provided in 6 X, shall also be 
taken into account, according to which the provision of the individual labor contract or the document, 
specified in p. 3 of this Article, which contradicts this Law or collective agreement, concluded with the 
same employer, shall be null and void, with the exception of the case, where individual labor contract 
improves the employee’s condition.. In accordance with the Article 13 IV of the LCG, the provision of 
internal labor regulations, contradicting individual labor contract or collective labor contract or this Law, 
shall be null and void. It is also important to consider 43 IX of the LCG, according to which the provision 
of collective contract, contradicting this Law, shall be null and void.  

Consideration of the above-mentioned provisions, following their imperative nature, is unconditionally 
important. Determination of their relation with mediation process is of current importance, as the outcome 
of mediation process aims at achievement of agreement between the disputing parties. It is problematic to 
determine how much the obligation of observance of LCG standards apply to mediator. Fundamental 
analysis is required for answering this question. E.g. in the case of court-annexed mediation the text of 
agreement, achieved between the parties is finally handled by judge. In this case, judge is deemed as the 
guarantor of legality of the agreement. Such institution of control during mediation of collective labor 
disputes doesn’t exist; so, in given case, the role of mediator from the viewpoint of ensuring legality of 
agreement obtains critical importance.  

When formulating an answer to this question, the mediator’s role is treated as the key argument. In 
classical understanding mediator appears as an expert of the process only and not an expert of factual 
circumstances. Consequently, determination (verification) of compliance of the agreement achieved 
between the parties with the Law is unambiguously beyond the scope of mediator’s rights and obligations. 
Imposition of such obligation on mediator would complicate the dispute consideration procedure and 
depreciate the main value of mediation, as of an institution.  

On the other hand, practical results of limitation of mediator’s functions shall be taken into account. 
Agreements, concluded in contradiction with imperative norms of LCG, with consideration of their 
outcome, are primarily harmful for the parties. It shall also be noted that mediators with lawyer’s 
qualification face more complex challenge in this case. So it is important, on the one hand, to form the 
expectations of disputing parties correctly. In particular, the parties shall be aware, that the mediator will 
not provide legal service in the course of mediation. The above mentioned is particularly important in the 
environment, where “weak” parties to collective labor disputes participate in mediation process without 
lawyer. On the other hand, the mediator- lawyer without the authorities of legal assessment can indicate to 
the party the need of immediate legal consultation.  
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5.2. “Interference” in the Essence of the Dispute and its Forms 

Traditional American school of mediation considers interference in the essence (content) of dispute 
unjustified. Mediator is considered as an expert of the process and not of the case. Such approach is 
conditioned by the necessity to ensure trust towards mediator’s impartiality and mediation process. 
Nevertheless, international practice knows examples of mediator’s interference in the content. In particular, 
Canadian school of mediation considers “interference” of mediator in collective labor disputes not only 
admissible, but, in individual cases, necessary. While understanding this formulation, it is important to 
property define the essence of “interference” and its purpose. In all cases, the principle of “interference” 
shall be defined in favor of mediation process and interest of the parties.  

There are different types of mediator’s interference in the case. In addition to interference in mediation 
process and essence of the case, professional mediators talk about interference in relations between the 
parties. “Interference” in mediation process implies its management. Consequently, the above-mentioned 
represents not the right, but obligation of the mediator. From this viewpoint, use of the term “interference” 
in regard to the process is improper. The necessity of interference in the essence of the case, most of all, 
appears in the case of collective labor disputes. The above-mentioned imperative rulings of the LCG 
represent pre-condition of such interference.  

Besides, the necessity of mediator’s interference appears in the case of the so-called “dead lock 
situation”. In such case, interference in the essence of the case implies proposal of separate decision by the 
mediator, but not its adoption. As a rule, such proposals don’t reflect directly in the agreement of the 
parties, but they can bring the required charge in mediation process. In particular, proposal of separate 
alternative by mediator “sobers up” and activates parties. Actually, it is the method, used by mediator for 
stimulation of searching for alternatives.  

In the case of interference in the essence of dispute resolution selection of proper method and proper 
time by mediator is very important. Such interference may be expressed in “in-depth inquiry”6. When using 
the above mentioned method, the mediator doesn’t assess the legality of agreement of the parties, but 
pushes parties to assess the risks of their actions themselves. For the purpose of preservation of mediator’s 
impartiality, such tactics should be used in the case of checking of alternatives in private conversation7 or 
during the other stage.  

An interesting judgment could be developed about connection of “interference” in the essence of 
dispute with the values of mediator (mediation process). Namely, one of the key values of mediator 
(mediation process) is ensuring of consideration of maximum alternatives of resolution of the case. 
According to this logic mediator is “obliged” to use his creative vision and professional skills for finding 
non-traditional decision, acceptable for both parties.  

When developing such judgment, the above-mentioned value of mediator (mediation process) may be 
related to one of the four golden rules of strategy proposed by Roger Fisher and William Ury.8 In particular, 
searching for mutually favorable alternatives is one of the guiding principles of interest-based negotiation, 
presented in “Getting to Yes.” Consequently, it can serve as an useful argumentation of such an opinion.  

6. Additional Factors, Determining Complexity 

6.1. Quantity of Persons Participating in the Dispute  

The specificity of collective labor mediation is also expressed in the circumstance that numerous 
employees are represented at mediation table. In most cases, the mediator has no direct access to employees 

                                                 
6 Mainly in private conversation (caucus). 
7 Reality Testing. 
8 Fisher R., Ury W., Getting to Yes/Negotiating Agreement Without Giving In, 2nd ed., 1991, 56-80. 
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or all employees. Direct communication plays enormous role in mediation process. In the given case, 
mediator shall study the efficiency of communication between the represented persons and the persons 
representing their interest.  

The issue of doubting of transparency of communication between the represented and representing 
persons by the mediator may be perceived by the parties as a problem. 

On the one hand, in the case of existence of reasonable and well-grounded doubt, the mediator can 
focus on such communication problems in individual conversation with the party only for the purpose of 
identification of real interest of the parties. 

On the other hand, such action of the mediator may be perceived as improper interference in relations 
and deepening of the problem. Only recently the mediator is joining the relations of employer and 
employee, which exists for years, and consequently, the problems exist. Thus, mediator shall be very 
careful when studying the existing relations between the parties and identification of their interests.  

6.2. Wide Range of Demands 

Mediator shall possess the skill of systemization of problematic issues existing in the dispute. 
Classification of these issues shall be carried out according to their complexity. There are different views 
about the mentioned issues. On the one hand, starting with consideration of relatively simple issue may be 
deemed appropriate from the viewpoint of stimulation of achieving small, step-by-step agreements between 
the parties. On the other hand, starting with consideration of the most complex and decisive problem is 
protracted in time, the interest and readiness of the parties towards negotiation process may significantly 
weaken. So, systemization of disputable issues and the order of consideration shall be determined in 
agreement with the parties, according to the specificity of dispute, on a case-by-case basis.  

The disputable issues also differ from one-another according to the interests – whether they are 
monetary9 or non-monetary.10 Non-monetary interests in labor disputes are less common. In their turn, 
monetary interests are not limited only by salary; e.g. the number of days of annual leave, which indirectly 
expresses monetary interest.  

Mediator shall efficiently use common interests of the disputing parties. In the case of collective labor 
disputes, as an example, the interest of development of the company is considered as such. It is obvious that 
production of high-quality products and, consequently, increase of the company’s profit is a common task 
of the honest employer and employee. The dispute basically arises in the case of determination profit 
distribution policy (and its priorities – investment, salaries, company development). 

6.3. Use of the Right to Strike and Lockout 

In the case of mediation of collective labor disputes the possibility of using the right to strike and lockout 
by the parties shall be taken into account. The Article 49 of the LCG provides definitions of strike and 
lockout. In particular, according to 49 I of the LCG, strike is the temporary voluntary refusal of the employee 
to fulfill the obligations, specified in labor contract, completely or partially, in the case of dispute.  

According to 49 II of the LCG, lockout is defined as temporary voluntary refusal of the employer to 
fulfill the obligations, specified in labor contract, completely or partially, in the case of dispute. It is 
important, that the LCG relates the origination of the right to strike and lockout in collective labor disputes 
to special pre-condition. In particular, according to 49 III of the LCG, the right to strike and lockout in the 
case of collective labor dispute emerges immediately upon expiration of 21 calendar days from sending of 
written notification to the Minister in accordance with 481 III or appointment of dispute mediator by the 
Minister on his/her own initiative according to 481 IV.  

                                                 
9   Monetary. 
10  Non-Monetary. 
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The possibility of using the right to strike and lockout in the process of mediation is considered as the 
subject of manipulation by the parties. Mediator shall treat such manipulation – warnings of the parties on 
the use of the mentioned right during private or joint conversation - with special care. Rationalization of 
alternatives and stimulation of compromises by the parties is achieved through proper management of such 
“threats” by the mediator.  

The ruling of the LCG, according to which the parties are obliged to continue agreement procedures 
(LCG 49 IV), is important. Management of mediation process in the environment of ongoing strike and 
lockout represents special challenge for the mediator. In such circumstances ensuring of impartiality on the 
part of the mediator is particularly difficult. From practical viewpoint, the party- initiator of strike or 
lockout needs more extensive communication from mediator’s side. The forms of communication may be 
different. For this very purpose, the mediator shall ensure equal protection of rights of the parties and 
preservation of his/ her own reputation.  

It is particularly important to consider 49 VIII of the LCG, according to which, in the case of strike or 
lockout, the employer is not obliged to provide remuneration to the employee. When developing the 
strategy of negotiation, on the stage of formation of the limit of compromises, the employee’s party shall 
profoundly assess the impact of the above-mentioned ruling on the final outcome.  

6.4. Excessive Public Interest/ Media Relations 

Excessive public interest is encountered in the case of collective labor disputes. The parties to such 
dispute are mainly involved in the field of service and none of subjects are damaged as a result of collective 
labor dispute, existing between them. Mediator shall demonstrate special precaution in the course of 
relations with media. On the one hand, mediator has moral obligation not to deviate from questions, asked 
in regard to the dispute. Just mere existence of excessive public interest conditions the mediator’s 
obligation to assess the issues, related to the dispute, publicly. Nevertheless, in the course of performance 
of this mission, with consideration of preservation of the mediator’s reputation, two main problems shall be 
taken into consideration.  

Primarily, mediator shall prudently select the part of information, which s/he considers necessary to 
make public. Mediator shall walk on the edge between satisfaction of public interest and preservation of 
confidential information. 

Alongside with preservation of confidentiality, mediator shall take care of negotiation process. S/he 
shall be as moderate and free from assessments related to the process as possible. Mediator’s premature 
statements may have direct or indirect impact on negotiation process, and in the worst case – on trust 
towards the mediator. Together with factual circumstances (confidential information) of the case, the 
information, related to the process shall be handled with care. Making the details of mediation process and 
participation of parties in it public is absolutely unacceptable in the course of mediation process. Making 
public statements during strike or lockout is particularly risky: in such circumstances the public demand for 
the information, as well as the need of mediator’s prudence increases. 

7. Conclusion 

Finally, the mediator of collective labor disputes faces serious challenges. S/he has to make a choice in 
the case of conflict between action principles and professional values. In the environment of lack of 
professional regulation of mediator, such decisions significantly determine key trends of development of 
the institution. For this reason, each step of mediator or any decision, made in regard to process 
management shall be assessed with special care. 
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konfidencialurobis principiT boWvis  

standarti mediaciis procesSi 

statiis mizania, daadginos mediaciis procesSi konfidencialurobis prin-
cipis roli, am principiT mediaciis monawileTa boWvis standarti da is ga-

remoebebi, romelTa arsebobis SemTxvevaSic am principis SezRudvaa SesaZ-
lebeli. 
statiaSi ganxilulia konfidencialurobis principiT mediaciis monawile-

Ta dacvis sakiTxi. SeTavazebulia midgoma, romlis mixedviT, sasurvelia 
konfidencialurobis absoluturi xarisxis arideba, iseve rogorc misi 

SezRudva mravali gamonaklisis dawesebiT. ramdenime TiTqmis universalu-
ri gamonaklisis garda, romelTac evropis qveynebi da amerikis SeerTebuli 

Statebi iziareben, damatebiTi gamonaklisebi, magaliTad keTilsindisiere-
bis principTan SeuTavsebloba, unda dadgindes konkretul saqmesTan mimar-

TebiT, raTa mxareebs ar mieceT SesaZlebloba, isargeblon mediaciis insti-
tutis borotad gamoyenebiT. 

sakvanZo sityvebi: mediacia, konfidencialurobis principi, mediaciis eTi-

ka, konfidencialurobis principis regulireba, gamonaklisebi konfidenci-
alurobis principidan. 

1. Sesavali 

mediacia samarTlebriv sivrceSi arsebuli davis alternatiuli gadawyvetis Se-

darebiT axali meTodia, romelic TandaTanobiT viTardeba. es instituti sasamar-

TloSi davis ganxilvis alternatiuli procesia, sadac mesame neitraluri piri (medi-

atori) exmareba mxareebs, moagvaron maT Soris arsebuli dava.1 mediaciis fundamen-

turi upiratesobebia: droisa da finansuri resursebis dazogva, samomavlo urTier-

Tobebis SenarCuneba da SesaZlo SeTanxmebebis kreatiuli alternativebis arseboba.2 

umeteswilad, mediaciis procesSi CarTva nebayoflobiTia, Tumca sasamarTlo media-

ciis instituti iTvaliswinebs saqmeebis an saqmeTa kategoriebis mediaciisTvis gada-

cemas.3 

mediaciis, rogorc davis alternatiuli gadawyvetis formis, damaxasiaTebeli 

Tviseba, moaxdinos adamianebis transformacia, gamomdinareobs misi unaridan, daex-

maros mxareebs interesebis, problemebis identificirebaSi da SesaZlebloba misces, 

Tavad gaumklavdnen am problemebs.4 mediaciis ZiriTadi principebi ucvlelia, miuxe-

davad imisa, rom am procesis sxvadasxva forma arsebobs.5 mediatori (mesame neitra-
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luri piri) warmarTavs mediaciis process im standartebis dacvis gaTvaliswinebiT, 

romlebic TviT mediaciis arss warmoadgenen6, maTgan umniSvnelovanesia konfidenci-

alurobis valdebulebis dacvis standarti. konfidencialuroba rom warmatebuli 

mediaciis ganmapirobebeli faqtoria, praqtikosebisa da akademikosebisTvis aqsiomaa. 

Zlieri konfidencialuroba gadamwyveti garemoebaa, mxareebsa da mediators Soris 

Camoyalibdes TanamSromluri urTierToba.7 

erTi SexedviT, konfidencialurobis principi ar moiTxovs gansakuTrebul saka-

nonmdeblo regulirebas. mxareebs SeuZliaT, saxelSekrulebo samarTals daeyrdnon 

da piroba konfidencialurobis dacvis Sesaxeb xelSekrulebaSi gaiTvaliswinon, Tum-

ca aSkaraa, rom sakanonmdeblo regulirebis saWiroebas ramdenime faqtori ganapiro-

bebs. magaliTad, sakanonmdeblo regulireba saWiroa, rodesac mxareebs ar SeuZliaT, 

xelSekrulebaSi gaiTvaliswinon sasurveli konfidencialuroba. samoqalaqo sapro-

ceso samarTali mtkicebulebebis dasaSvebobasTan mimarTebiT ar iTvaliswinebs sa-

xelSekrulebo daTqmebs.8 calkeuli garemoebebis arsebobisas mediacia ikveTeba 

formalur samarTlebriv procedurebTan.9 mediacia samarTlis CrdilSi mimdinare-

obs da paralelurad eswrafvis davis mogvarebas mxareTa SeTanxmebis safuZvelze. is 

aseve uzrunvelyofs procesis integraciulobas, informaciasTan wvdomis socialur 

moTxovnilebas da samarTlis erTianobas.10 konfidencialuroba niSnavs, ramdenad 

farTod aris/iqneba cnobili garkveuli faqtebis arseboba: 1) rom mxareebs Soris da-

va mimdinareobs; 2) am davis warmomSobi mizezebi; 3) rom mxareebma dava moagvares; da 4) 

davis mogvarebis pirobebi. garkveuli saxis davebis SemTxvevaSi sazogadoebrivi „rea-

bilitacia~ SeiZleba umniSvnelovanesi iyos, sxva SemTxvevaSi ki riskis Semcireba mo-

iTxovs konfidencialurobas.11 

statiis mizania, dadgindes mediaciis procesSi konfidencialurobis principis 

roli, am principiT mediaciis procesSi monawileTa boWvis standarti, iseve rogorc 

is garemoebebi, romelTa arsebobis SemTxvevaSic SesaZlebelia Tavad am principis 

SezRudva.  

2. konfidencialurobis principis mniSvneloba 

mediaciis procesis warmatebisTvis aucilebelia, rom mxareebi „gaixsnan~. media-

ciis araformaluri xasiaTi ganapirobebs faqtebze, interesebsa Tu problemis ga-

dawyvetis SesaZleblobebze Tavisufal saubars. am procesSi mxareTa monawileobis 

xarisxi daecemoda, Tu maTi molodini informaciis gaumJRavneblobasTan dakavSire-

biT realobas ascdeboda.12 mediacia martiv molaparakebebTan SedarebiT meti warma-
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Marquette Law Review 85.1, 2011,80. 
8  Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, 

2013, 49. 
9  iqve,1287. 
10 iqve,1288. 
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praqtikuli saxelmZRvanelo variantebis SerCevis Sesaxeb rTuli dialogis warmoebis dros, 

davis alternatiuli gadawyveta, weliwdeuli, 2014, 378. 
12 Folberg J., Golann D., Stipanowich J. T., Kloppenberg A. L.,Resolving Disputes Theory, Practice, and Law, 2nd ed., 

Aspen Publishers, 2010, 478. 
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tebiT sruldeba, vinaidan mediatori gancalkevebuli Sexvedrebis dros miRebul in-

formacias aanalizebs da iyenebs SeTanxmebis konstruirebisTvis.13 is, erTgvarad, Se-

moqmedebiT saqmianobas asrulebs, xolo am saqmianobis warmatebiT ganxorcieleba im 

SemTxvevaSi SeuZlia, Tu mxareebi darwmunebulni iqnebian, rom maT mier gacemuli in-

formacia maTive Tanxmobis gareSe ar gamJRavndeba.14  

praqtikaSi ganarCeven e.w. „Sida~ da „gare~ konfidencialur informacias. garda 

`gare~ konfidencialურobis dacvis valdebulebisa, sadac igulisxmeba informaciis 

gaumJRavnebloba mediaciis farglebs gareT, mediatorebi xazs usvamen am principis 

dacvis meore meqanizms — „Sida konfidencialurobas~, romelic moicavs mediatoris 

valdebulebas, uSualod mediaciis procesis mimdinareobisas mxareTa Tanxmobis da 

survilis gareSe ar gaamJRavnos informacia.15 xSiria SemTxveva, rodesac, mxareebi 

gancalkevebul Sexvedrebs iyeneben SeTavazebis gakeTebis organizebisTvis. kerZod, 

gancalkevebuli Sexvedris Semdgom mediators evaleba informaciis an SeTavazebis 

gadacema meore mxarisTvis. es procesi Sida konfidencialurobis dacvis susti mxa-

rea, vinaidan mediatoris mier informaciis gadacemisas SesaZloa, mediatoris unebu-

rad romelime mxaris strategiulad mniSvnelovani informaciis „gaJonva“ moxdes.16 

mediatorma unda SeZlos mxareTa mTavari interesebisa da saWiroebebis win wamo-

weva. es SeuZlebeli iqneba, Tu mxareebi yovelTvis zurgs ukan miixedaven. TviT samar-

Tlianoba moiTxovs konfidencialurobis dacvas. tradiciuli sasamarTlo sistemis-

gan gansxvavebiT, mxareebs aqvT molodini, rom mogvianebiT maT mier gacemuli infor-

macia ar iqneba sajarod gamJRavnebuli da gamoyenebuli sasamarTlo procesze. medi-

acia iqneboda mtkicebulebebis mopovebis meqanizmi, Tu mediaciis ganmavlobaSi gan-

xorcielebuli komunikaciebis mtkicebulebad daSveba moxdeboda. mediatoris po-

tenciur mowmed warmoCenam ki SesaZloa, uaryofiTad imoqmedos mxareTa Tavisufal 

komunikaciaze, vinaidan, miuxedavad imisa, Tu ra sifrTxiliT iZleva mowme Cvenebas, 

is romelime mxaris sasargeblod gamodis da, Sesabamisad, anadgurebs mediatoris, 

rogorc miukerZoebeli brokeris, saxes.17 da bolos, metwilad informaciis gasaidum-

loeba ganapirobebs mxareTa motivacias, airCion mediacia davis gadawyvetis xerxad, 

vinaidan komerciuli Tu ubralo samezoblo davebis mogvareba yuradRebis mipyrobis 

gareSe aris SesaZlebeli.18 

mediaciis procesSi gamJRavnebuli informacia mxareebs exmareba namdvili inte-

resebis gamorkvevaSi, rac, Tavis mxriv, davis efeqturad gadawyvetis winapirobaa. mi-

uxedavad amisa, konfidencialurobis absoluturma xasiaTma SesaZloa, rigi sirTu-

leebisa gamoiwvios. magaliTad, zogierTi qveynis kanonmdebloba moiTxovs mediaciis 

procesSi monawileobas keTilsindisierebis principis dacvis gaTvaliswinebiT, pro-

cesis saidumlo xasiaTi ki sasamarTlosTvis SeuZlebels xdis imis dadgenas, monawi-

leTa qceva ramdenad Seesabameboda zemoaRniSnul princips.19 dResdReobiT mediaci-

is programebi fuZndeba sasamarTloTa gantvirTvis mizniT da SedarebiT naklebi 

                                                 
13  Ware J. S.,Principles of Alternative Dispute Resolution, Thomson West, 2007, 324. 
14  iqve. 
15  Stark H.J., Frenkel N. D., the Practice of mediation, Aspen publishers, 2008, 312. 
16  iqve, 312-313. 
17 Prigoff, Michael L., Toward Candor or Chaos: The Case of Confidentiality in Mediation.Seton Hall Legislative 

Journal 12.1, 1988-1989, 1. 
18  iqve, 1-2. 
19  Moffit L.M., Bordone C. R., the handbook of dispute resolution, Jossey-Bass, 2005, 313. 
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mniSvneloba eniWeba mediaciis ZiriTad principebs.20 srulebiT SesaZlebelia, mxares 

surdes mediaciis procesis gaWianureba; aseve, im imediT, rom mediacia konfidencia-

luria, SesaZlebelia, mxarem araswori faqtebi waradginos. araswor informaciaze 

dayrdnobiT meore mxare zaraldeba da, amavdroulad, mxaris arakeTilsindisierebis 

faqtis damtkiceba rTuldeba.21 

sainteresoa, rom amerikis SeerTebuli Statebis akademiur wreebSi Semdegi saxis 

diskusia mimdinareobs: nawilobrivi an sityvieri samediacio SeTanxmebis arsebobis 

SemTxvevaSi mouwevs Tu ara saxelSekrulebo samarTals, daadginos zRvari, sadamdec 

SesaZlebeleli iqneba mediaciis konferenciebis dros Sedgenili dokumentebis mtki-

cebulebad daSveba moxdes; aseve samsjeloa, aucilebelia Tu ara mediatoris privi-

legiis22 zRvris dadgena. aqedan gamomdinare, SeiZleba vivaraudoT, rom konfidencia-

lurobas aqvs potenciali, gazardos is uaryofiTi garefaqtorebi, romlebic kanon-

mdebelma `moagvara~.23 garda amisa, konfidencialurobis principiT miniWebuli privi-

legia ukana xazze wevs saqmisTvis potenciurad mniSvnelovan mtkicebulebebs da 

zRudavs sazogadoebis wvdomas im informaciasTan, romelic SesaZloa, aucilebeli 

iyos demokratiuli sazogadoebis interesis dacvisTvis.24 amitomac aucilebelia im 

gamonaklisebis gansazRvra, romlebic zemoaRniSnul garemoebas daabalansebda. 

konfidencialurobis dacvis valdebuleba sajaro interessac atarebs, vinaidan 

uzrunvelyofs mediaciis „potenciuri momxmareblis~ ndobas da, Sesabamisad, Ria ko-

munikacias, rac Semdgom ukve mediaciis nayofieri SeTanxmebiT gamoixateba. Tumca me-

diaciis procesis konfidencialuroba SesaZloa, damabrkolebeli faqtori gaxdes 

„sajaro sikeTisTvis~. magaliTad, rodesac msxvili organizacia erTveba mediaciis 

procesSi, sazogadoebis informirebulobis sakiTxi im problemebsa Tu SeTavazebeb-

ze, romlebic maTze gavlenas moaxdens, SesaZloa, ar iyos umniSvnelo.25 mcdelobebs, 

miRweuliyo balansi, erTi mxriv, konfidencialurobis politikis gatarebasa da, meo-

re mxriv, informaciis gamJRavnebis aucileblobas Soris, Sedegad mohyva konfiden-

cialurobis labirinTis Seqmna, romelic, Tavis mxriv, daqsaqsulia gamonaklisebiT.26 

3. konfidencialurobis principiT boWvis mTavari adresatebi 

sasamarTlo procesis Tanmdevi principia, mxareebs hqondeT SesaZlebloba, yvela 

saxis relevanturi mtkicebuleba, romelic maTi poziciis dasasabuTeblad gamodgeba, 

maT Soris informacia, romelic mediaciis procesSi Seityves, waradginon procesze. 

mtkicebulebis wardgenis aucilebloba upirispirdeba konfidencialurobis dacvis 

                                                 
20 Alfini J.J., McCabe C.G ., Mediating in the Shadow of the Courts: A Survey of the Emerging Case Law, Arkansas 

Law Review, Vol. 54, Issue 2, 2001-2002, 183. 
21 cercvaZe g., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, ivane java-

xiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli gadawyvetis  

nacionaluri centri, Tb., 2013, 31. 
22  privilegia — daculi komunikacia. 
23 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, 

2013, 1282. 
24 Folberg J., Golann D., Stipanowich J. T., Kloppenberg A. L., Resolving Disputes Theory, Practice, and Law, 2nd ed, 

Aspen Publishers, 2nd edition, 2010, 480. 
25 Beer E.J., Stief E., The Mediators Handbook, 3rd edition, New Society Publishers, 2010,76. 
26 Goldberg B. Stephen., Sander E.A. F., Rogers, H. N., Cole R.S., Dispute Resolution Negotiation, Mediation and 

other Processes,5th ed, Aspen publishers, 2007, 442. 
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valdebulebas,27aqedan gamomdinare, mniSvnelovania, ganisazRvros pirTa wre, viszec 

vrceldeba konfidencialურobis principi da, amavdroulad, dadgindes, ra farglebSi 

xdeba am principis gavrceleba. bunebrivia, konfidencialurobis principiT boWvis 

mTavari adresatebi mediaciis procesSi monawile pirebi arian. miuxedavad imisa, rom 

mediaciis procesi ar aris sajaro, pirebis umniSvnelo jgufs wvdoma aqvs arcTu umniS-

vnelo informaciasTan. pirTa zemoaRniSnuli wre moicavs: mxareebs, mediators, mxare-

Ta warmomadgenlebsa da mesame pirebs, romelTac, Tavis mxriv, miekuTvnebian: eqsperte-

bi, Tarjimnebi, asistentebi da is pirebi, romlebic moiwvies mediaciaze (mag.: mezoble-

bi, biznespartniorebi).28 mediaciis procesidan gamomdinare, konfidencialuroba SeiZ-

leba moqmedebdes rogorc mxareebs Soris, aseve mediatorsa da mxareebs Soris.29 

3.1. mxareebi 

bunebrivia, rom mediaciis procesSi mTavari moqmedi pirebi mxareebi arian. maT 

unda Seasrulon aqtiuri roli procesSi da SeTanxmebazec xeli maT unda moaweron.30 

zogadad, mxareTa movaleobebi mediatoris movaleobebTan SedarebiT naklebad ganxi-

lulia. am movaleobebis wyaro SeiZleba iyos saxelSekrulebo samarTali, mediaciis 

kanoni an sasamarTlos miTiTeba mediaciaze. xelSekrulebidan gamomdinare, movaleo-

bebisTvis aTvlis wertilia keTilsindisierad da mondomebiT molaparakebis warmoe-

ba, Tumca rTulia, ganisazRvros am movaleobis Sesrulebis farglebi, vinaidan mxare-

ebi ar arian valdebulni, molaparakeba aucileblad SeTanxmebiT daasrulon.31 

konfidencialurobis dacvaze daTqmebi informaciis dacvis erTi-erTi yvelaze san-

do meTodia, Tumca gasaTvaliswinebelia is faqtoric, rom, umetes SemTxvevaSi, es 

daTqmebi vrceldeba mxolod mxareebze da ara mesame pirebze.32 

niderlandis samarTlis mixedviT, mxareebs evalebaT faqtebis keTilsindisierad 

wardgena. am valdebulebas upirispirdeba konfidencialuri informaciis dacvis 

valdebuleba. miuxedavad imisa, rom ukanaskneli wlebis tendencia ixreba konfiden-

cialurobis mxares, amsterdamis regionulma sasamarTlom erT-erT saqmeSi mxareebs 

neba darTo, konfidencialurobis principis gverdis avliT warmoedginaT mediaciis 

procesis dokumentacia. Semdgomma gadawyvetilebebma uaryo aseTi saxis mtkicebule-

ba, radgan miiCnies, rom konfidencialuroba mediaciis procesis ZiriTadi maxasiaTe-

belia da is fundamenturia saboloo warmatebuli SeTanxmebis miRwevisTvis.33 miuxe-

davad imisa, rom UMA34-iT gaTvaliswinebulia konfidencialurobis dacvis Zlieri 

meqanizmi, romelic ukrZalavs ara marto mediators, aramed mxareebs da procesSi mo-

nawile sxva pirebsac, SemdgomSi gamarTul sasamarTlo procesze gaamJRavnon media-

                                                 
27 Riskin L.L., Westbrook E.J., Guthrie C., Reuben C.R., Robbennolt K.J., Welsh A.N., Dispute Resolution and La-

wyers, 4th ed, West, 2009, 483. 
28 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, 2013, 50. 
29 Boulle L., Nesic M., Mediator Skills and Techniques: Triangle of Influence, Bloomsbury Professional, 2010, 300. 
30 Mackie K., Miles D.,Marsh W., Allen T., The ADR Practice Guide Commercial Dispute Resolution, 3rd ed, Tottel 

Pubishing Ltd, 2007, 234. 
31 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, 

2013, 63. 
32 Golann D., Mediating Legal Disputes Effective Strategies for Neutrals and Advocates, American Bar Association, 

2009, 220. 
33 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, 2013, 722. 
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ciis procesSi miRebuli informacia,35 vaSingtonis samediacio praqtika cxadyofs, 

rom am principis dacva umjobesia saxelSekrulebo daTqmebis saSualebiT.36 

3.2. mediatori 

aRsaniSnavia, rom mediatorebTan mimarTebiT konfidencialurobis principis re-

gulireba profesiuli eTikis normebiT ufro xSirad ganisazRvreba, vidre kanoniT. 

mediatoris valdebulebebi moicavs konfidencialuri informaciis dacvis ori saxis 

valdebulebas: mediatorma ar unda gaamJRavnos informacia uSualod mediaciis pro-

cesis mimdinareobisas da procesis dasrulebis Semdgom. pirvel SemTxvevaSi, media-

torma SesaZloa, Seimsubuqos am valdebulebis Sesrulebis tvirTi da mxareebs SesTa-

vazos, xeli moaweron konfidencialurobis iseT daTqmas, sadac iqneba miTiTebuli 

mediatoris ufleba — gaamJRavnos informacia mediaciis procesis mimdinareobisas. 

praqtikis mixedviT Tu vimsjelebT, aseTi midgoma metad mosaxerxebelia, vinaidan me-

diators ar uwevs mediaciis procesis mimdinareobisas mxaresTan imwuTieri gadamow-

mebebi, Tu ra saxis informaciis gamJRavneba SeuZlia da ras saxis ara.37 miuxedavad 

imisa, rom mediators ar aqvs ufleba, Tavisi nebiT gaamJRavnos konfidencialuri in-

formacia, mas SeuZlia, es informacia gamoiyenos savaraudo SeTanxmebis im variacie-

bis warmosadgenad, romlebsac mxareebi ver aRmoaCendnen pirdapiri komunikaciis mim-

dinareobisas.38 

ra Tqma unda, mxareTaTvis arasasurvelia, mediatori mowmed wardges sasamar-

TloSi, radgan mediaciis procesis Semdgom is relevanturi informaciis msxvili wya-

roa. SesaZlebelia, mediatoris mier sasamarTloSi informaciis gamJRavnebis sami sa-

varaudo SemTxveva arsebobdes: mediacia warumateblad damTavrda da erT-erTi mxare 

iTxovs, mediatorma daadasturos oponentis: 1. gancxadeba, 2. janmrTelobis an finan-

suri mdgomareoba, 3. ganmartos SeTanxmebis pirobebi an daadasturos mxaris arake-

Tilsindisieri qceva.39 

kanonmdeblobebis umetesoba mediatorebze mowmed dakiTxvis dauSveblobis prezum-

fciis gavrcelebas savaldebulod miiCnevs, Tumca SesaZlebelia, es cota gazviadebula-

dac CaiTvalos, radgan bundovania, ratom ar SeuZliaT mxareebs, SeTanxmdnen, rom gaaTa-

visuflon mediatori konfidencialurobis dacvis valdebulebisgan.40 amerikis SeerTe-

buli Statebis kanonmdeblobaSi gaTvaliswinebulia mediaciis konfidencialurobis 

dacva, mediatorisTvis Cvenebis micemis winaaRmdeg privilegiis miniWebiT.41 Tumca  UMA-s 

mixedviT mediators SesaZlebloba aqvs, gaamJRavnos is informacia, romelic exeba mxa-

reTa daswrebas da SeTanxmebis miRwevis faqts.42 rac Seexeba safrangeTs, sasamarTlo me-

                                                 
35 Deason E. E., Uniform Mediation Act, Dispute Resolution Magazine 8.4 , 2001-2002, 7. 
36 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, 

2013, 1286. 
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38 Cooley W. J., Mediation Advocacy, 2nd ed, National Institute for Trial Advocacy, 2002, 198. 
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Pubishing Ltd, 2007, 125. 
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diaciis dros mediatori valdebulia, acnobos mosamarTles mxolod mxareTa SeTanxme-

bis Taobaze arsebuli infromacia.43 sainteresoa, rom niderlandis uzenaesi sasamar-

Tlos 2009 wlis gadawyvetilebiT, mediatorebs uari eTqvaT, Tavi SeekavebinaT mowmed 

wardgenisgan. sasamarTlom ganmarta, rom, miuxedavad konfidencialurobis principis 

mniSvnelovani xasiaTisa, arsebobs saSiSroeba, mediaciam miiRos gansxvavebuli saxe da wa-

rimarTos im pirebis mier, romlebic ar eqvemdebarebian regulacias, ar aqvT kvalifika-

cia da, Sesabamisad, arc disciplinuri pasuxismgeblobis dakisrebas eqvemdebarebian. sa-

samarTlom CaTvala, rom simarTlis mopovebis socialuri interesi konkretul SemTxve-

vebSi ufro maRla dgas konfidencialurobis principis dacvis interesTan SedarebiT. 

aqedan gamomdinare, mediatori zogierT SemTxvevaSi iZulebulia, misces Cveneba sasamar-

TloSi, Tumca mosamarTle utovebs mas SesaZleblobas, zogierT SemTxvevaSi Tavi Seika-

vos informaciis miwodebisgan.44 

3.3. mesame pirebi 

germanuli samarTlis mixedviT, mediators, aseve im pirebs, romlebic CarTulni 

arian mediaciis organizebaSi, magaliTad paralegalebs, mediatoris TanaSemweebs, 

evalebaT, ar gaamJRavnon is informacia, romelic maTTvis cnobili gaxda mediaciis 

procesTan dakavSirebiT. pirebi, romlebic mediaciis process eswrebodnen mxareTa 

TanxmobiT, ar arian SeboWilni konfidencialurobis dacvis valdebulebiT (mag.: me-

zoblebi, ojaxis wevrebi, eqspertebi).45 niderlandebis regulireba zemoaRniSnul sa-

kiTxTan mimarTebiT gansxvavebulia, kerZod, mediaciis procesSi monawile pirebis 

valdebulebas — daicvan konfidencialoba, ganapirobebs konfidencialurobaze 

SeTanxmebis arseboba, winaaRmdeg SemTxvevaSi, informacia, romelic am pirebis mier 

iqna warmodgenili, SesaZlebelia, gamoyenebul iqnes mxareTa mier momdevno sasamar-

Tlo procesebze.46 

4. konfidencialur informacias mikuTvnebuli sakiTxebi 

konfidencialurobis principi icavs mediaciis procesSi mxareTa mier ganxorcie-

lebul komunikacias. Sesabamisad, aucilebelia am principiT daculi sikeTis gan-

sazRvra. mediaciis komunikaciaSi igulisxmeba rogorc verbaluri, aseve araverbalu-

ri, werilobiTi saxis komunikaciebi.47 komunikacia ganmartebulia rogorc informa-

ciis, ideebis gadacemis procesi.48 imisaTvis, rom araverbaluri komunikacia CaiTva-

los konfidencialurad, mxarem obieqturi TvalsazrisiT unda gamoxatos, rom es ko-

munikacia gankuTvnili iyo mediaciis procesSi monawile pirTaTvis.49 aucilebelia, 

ganisazRvros drois im periodis aTvlis wertili, ra droidanac iTvleba komunika-

                                                 
43 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, 

2013, 478. 
44 iqve, 724. 
45 iqve, 547. 
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cia konfidencialurad, raTa ar moxdes konfidencialurobis principisTvis „yov-

lismomcveli xasiaTis miniWeba~. Sesabamisad, sasamarTlo mediaciis SemTxvevaSi, dro-

is aTvlis wertili SesaZloa iyos sasamarTlos mier davis mediaciisTvis gadacema, 

xolo sasamarTlos farglebs gareT arsebuli mediaciisas, mxareTa mier momsaxure-

bis miRebis mizniT mediatorisadmi mimarTva.50 

konfidencialurobis maregulirebeli daTqmebi ganapirobeben mediaciaSi gan-

xorcielebuli komunikaciebis farglebis dadgenis ramdenime saxis Camoyalibebas: medi-

aciis procesSi gamJRavnebuli yvela saxis komunikacia konfidencialuri informaciaa51 

da is komunikacia, romelic exeba davis sagans, aris konfidencialuri informacia.52 

marTalia, pirveli saxis daTqmebi xels uwyobs mxareebis waxalisebas, Tavisuflad 

iurTierTon mediaciis procesSi, meore mxriv, aseTi yovlismomcveli ganmarteba 

konfidencialurobis safarveliT faravs yvelanair informacias, miuxedavad mimdi-

nare davasTan misi relevanturobisa.53calke gansaxilveli sakiTxia, Tu vis mier gan-

xorcielebuli komunikacia iTvleba konfidencialurobis principiT dacul komuni-

kaciad. UMA-s mixedviT, mediaciis komunikacia ganimarteba rogorc verbaluri an we-

rilobiTi qmedeba, romelic ganxorcielda mxarisa da misi warmomadgenlis mier medi-

atoris TandaswrebiT, an mxarisa Tu misi warmomadgenlebis mier mediatoris kiTxve-

bis sapasuxod.54 aRsaniSnavia, rom mediaciis komunikaciad iTvleba aseve mediatoris 

mier gakeTebuli gancxadebebi, SeniSvnebi, Sexedulebebi da rekomendaciebi. mediato-

ris Sexedulebebi da Sefasebebi gamomdinareobs mediaciis procesSi ganxorcielebu-

li mxareTa verbaluri Tu araverbaluri komunikaciidan, rac logikurad ganapiro-

bebs, Tavis mxriv, mediatoris Sefasebebisa da Sexedulebebis konfidencialurobas.55 

konfidencialurobis principiT daculi komunikaciis cneba gansxvavdeba sxva-

dasxva qveynis samarTlebriv regulaciebSi. UNCITRAL-is modeluri kanonis mixedviT, 

ara marto aqtiuri mediaciis procesSi ganxorcielebuli komunikacia, aramed winasa-

mediacio Sexvedrebi, sadac mediators gaacnes faqtebi an ganixiles saxelSekrulebo 

pirobebi, iTvleba konfidencialurobis principiT dacul komunikaciad.56 aRsaniSna-

via, rom bevri Statis kanonmdeblobiT ar aris mediaciis komunikaciis definicia Se-

moTavazebuli, aqedan gamomdinare, mxareebs ar aqvT srulyofili informacia, Tu ra 

iTvleba mediaciis komunikaciad, Sesabamisad, maTi monawileoba mediaciis procesSi 

SesaZloa ar iyos srulyofili.57 zemoaRniSnulTan kontrastSi, UMA avsebs am xar-

vezs da ganmartavs, rom mediaciaSi ganxorcielebul komunikaciad iTvleba verbalu-

ri Tu araverbaluri gancxadeba, Canaweri, romelic ganxorcielda mediaciis dros, 

anda mediaciis miznebisTvis.58 
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didi britaneTis kanonmdebloba mediaciis komunikaciis periodSi miRebul im in-

formacias, romelzec konfidencialurobis principi vrceldeba, sxvadasxva katego-

riad yofs:  

a)informacia, romelic mxaris kontrols eqvemdebareba. 

b) informacia, romelic mediatoris kontrols eqvemdebareba da faqti dafiqsir-

da mediaciis procesze an winasamediacio Sexvedraze.  

d) informacia, romelic arsebobs mediaciis procesisgan damoukideblad.  

e)informacia, romelic cnobilia mediaciis procesSi monawile yvela pirisTvis. 

v) informacia, romelic mxolod erTma mxarem icis (da romelmac SesaZloa gaumxi-

la is mediators)59. 

kaliforniis Statis kanonmdebloba, garda mediaciis procesSi arsebuli komuni-

kaciebisa, mediatorTan procesamde konfidencialurobis princips konsultaciazec 

avrcelebs.60 Tumca komunikaciis wre SezRudulia da moicavs Semdeg sakiTxebs: media-

torTan komunikacia Semdgomi mediaciis procesis inicirebis mizniT, mediaciis pro-

cesis ganxilva davis SesaZlo gadawyvetis kuTxiT, mediatoris SerCeva.61 mediator-

Tan gancalkevebuli Sexvedris dros gamJRavnebuli informaciac kaliforniis Sta-

tis kanonmdeblobiT konfidencialurad iTvleba.62 sainteresoa, rom komunikacia me-

diaciis mxaresa da warmomadgenels Soris ar aris konfidencialuri, garda im Sem-

Txvevisa, Tu arsebobs mtkicebuleba, rom is ganxorcielda mediaciis miznebisTvis.63 

5. konfidencialurobis principis SezRudva mediaciaSi 

mediacias Tan axlavs konfidencialurobisa da saidumloobis varaudi, Tumca kon-

fidencialurobis dacva absoluturi arasdros ar aris da xandaxan am principis moqme-

debis sazRvrebis gamokveTa rTuldeba.64 sasamarTloebi ar arian SeboWilebi mxareTa 

Soris arsebuli konfidencialurobis SeTanxmebiT, Sesabamisad, momdevno sasamarTlo 

procesebze wardgenisgan komunikaciebis dacvis SesaZlebloba damokidebulia imaze, 

Tu ramdenad vrceldeba am sakiTxebze konfidencialurobis dacvidan gamonaklisebi.65 

davis alternatiuli gadawyvetis meTodis xelmisawvdomoba gansxvavdeba qveyne-

bis mixedviT da maTi marTlmsajulebis sistemis qveSaa moqceuli.66 daTqmebi kanon-

mdeblobaSi, romlebic exeba konfidencialurobis principis gavrcelebas, xSirad 

aregulirebs mxolod konkretul pirTa wres: mediatorsa da mediaciis organizebaSi 

CarTul pirebs. aqedan gamomdinare, mediatori emorCileba konfidencialurobis 

princips, xolo mxareebi ara. imisaTvis, rom uzrunvelyofil iqnes komunikaciis da-
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culoba Semdgom sasamarTlo procesSi wardgenisgan, konfidencialurobis valdebu-

leba aucileblad unda gavrceldes mxareebze da maT warmomadgenlebze, ufro metic, 

mxareebisa da mesame pirebis mimarT konfidencialurobis principis gauvrcelebloba 

samarTlis maxeSi gabmasac SeiZleba SevadaroT.67 zemoaRniSnuli sakanonmdeblo xar-

vezi figurirebs evrodireqtivis68 me-7 muxlSi, romelic eTmoba mediaciis konfiden-

cialurobas. Tu mxareebi sxvagvarad ar SeTanxmdebian, wevri saxelmwifoebi uzrun-

velyofen, rom arc mediatori da arc pirebi, romlebic monawileoben mediaciis pro-

cesis organizebaSi, ar SeiZleba iZulebul iqnnen, miscen Cveneba mediaciis procesSi 

miRebul informaciasTan dakavSirebiT, garda im SemTxvevisa, Tu es emsaxureba saja-

ro interss, ZiriTadad, aucilebelia bavSvTa uflebebis dasacavad, pirovnebis fizi-

kuri Tu fsiqologiuri xelSeuxeblobisaTvis, an, Tu informaciis gamJRavnebis gare-

Se ar iqneba SesaZlebeli SeTanxmebis aRsruleba.69  

me-7 muxli mxolod mediatorebsa da mediaciis organizebaSi CarTul pirebs uk-

rZalavs informaciis gaumJRavneblobas, magram araferia naTqvami mxareebze. teqni-

kurad es daTqma mxareebs miscems SesaZleblobas, gamoiyenon es informacia sasamar-

Tlosa Tu arbitraJSi. sainteresoa, rom wevri qveynebis nawils erovnul kanonmdeb-

lobebSi saxeucvlelad aqvT implementirebuli zemoaRniSnuli daTqma, xolo nawils, 

magaliTad portugalias, me-7 muxli modificirebuli saxiT aqvs mocemuli. 70 

SeerTebul StatebSi konfidencialურobasTan dakavSirebuli sakiTxebis gansa-

kuTrebulad gansxvavebuli regulirebebis sapasuxod Seiqmna erTiani mediaciis aq-

ti71, romelic, ZiriTadad, koncentrirda konfidencialurobis sakiTxebze da misi 

normebis asaxva ramdenime Statma ganaxorciela kidec TavianT kanonmdeblobebSi.72 

aSS-Si zogierTi Stati iTvaliswinebs mxareTa survils, aicilon konfidencialuroba 

da daTqmas Sesabamis statutSi ganamtkicebs, zogierTi Statis kanonmdebloba ki amis 

saSualebas ar iZleva.73 sainteresoa, rom UMA-s midgoma, romelic gulisxmobs kon-

kretul garemoebebSi mxareebisa da mediatorisTvis privilegiis miniWebas, kalifor-

niis uzenaesma sasamarTlom uaryo.74 ramdenime Stats aqvs ganmtkicebuli konfiden-

cialurobidan kodificirebuli gamonaklisebi, mag.: viskonsinis samarTali sasamar-

Tloebs aZlevs uflebas, awarmoon e.w videomasalis Seqmna im SemTxvevaSi, Tu arse-

bobs eWvi, rom privilegiis gamoyeneba Sedegad gamoiwvevs aSkara usamarTlobas. ohai-

os Statis kanonmdebloba moiTxovs mediaciis procesSi mxareTa keTilsindisier mo-

nawileobas.75 

mediatorma ar unda dafaros kriminaluri qmedeba.76 SesaZlebelia, rom mxareTa 

arCevani, mimarTon mediacias, rogorc davis gadawyvetis saSualebas, efuZneba maT mi-

er warsulSi Cadenili ukanono qmedebis dafarvas. mediaciis procesis konfidencia-

                                                 
67  Kovac Dr. V., The Status Quo of Mediation in Europe and Overseas, Hamburg, 2014, 156. 
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luri xasiaTi ar unda gamoiyenebodes, rom aseTi qmedeba daifaros. vinaidan mediato-

ria wamyvani figura am procesSi, man unda uzrunvelyos, rom mediaciis gamoyeneba ar 

moxdes Seusabamo miznebisTvis.77 amboben, Tu mediatori eWvobs aseTi garemoebis ar-

sebobas, es imas niSnavs, rom is Zalian Txel eTikur yinulze miabijebs.78 zemoaRni-

Snul SemTxvevaSi, araadekvaturi reagirebisas mediatori ar iqneba daculi profesi-

uli qcevis wesebiT.79 aRsaniSnavia, rom Statebis kanonmdeblobaTa umravlesoba iTva-

liswinebs konfidencialurobis principis dacvidan gamonakliss, Tu saqme exeba dana-

Saulis niSnebis Semcvel garemoebebs. safrangeTis kanonmdeblobaSi konfidencialu-

robis normebis dacvis zRvari bundovania. magaliTad, dadgenilia, rom mediatorma 

unda amxilos mxareebi im SemTxvevaSi, Tu mediaciis procesis Semdgomi SeTanxmeba da-

naSaulis niSnebs moicavs.80 niderlandis samediacio wesebi da sasamarTlo praqtika 

ar avrcelebs konfidencialurobis princips danaSaulebrivi qmedebebis Sesaxeb in-

formaciaze da uxsnis mediators konfidencialurobis dacvis valdebulebas, Tu da-

naSaulis niSnebi saxezea mediaciis procesis mimdinareobisas.81 

6. mediatoris mier konfidencialurobis  

principis SezRudva eTikuri koliziis dros 

zogierTi garemoebis arsebobisas mediators moraluri movaleobebi ubiZgebs 

konfidencialurobis principis darRvevisken. mediatorTa eTikis kodeqsebis umrav-

lesoba am dros mediators aTavisuflebs konfidencialurobis dacvis valdebule-

bisgan.82im SemTxvevaSi, Tu ar arsebobs konfidencialurobis principidan gamonakli-

sis daSvebis samarTlebrivi safuZveli, mediators SeuZlia, ganixilos Tavisi eTiku-

ri pozicia samarTlebrivi standartebis gareSec. mediatoris dilema gamomdinare-

obs konfidencialurobis dacvis valdebulebidan, romelic upirispirdeba, Tavis 

mxriv, iseTi faqtebis gamJRavnebas, romlebic mediatoris Sexedulebisamebr unda 

gamJRavndes. am dilemaze standartuli pasuxi ar arsebobs, amitom mediatorma unda 

ixelmZRvanelos samediacio SeTanxmebis wesebiT, mediatorTa eTikis wesebiT, infor-

maciis mniSvnelobiT da misi sajaro wesrigTan mimarTebiT Seusabamobis xarisxiT.83 

mediacia Tavisi bunebiT Tavisufali, mxareTa mier kontrolirebadi procesia da 

am procesis integracia samarTlebriv sistemaSi gamowvevebTan asocirdeba. erTader-

Ti aseTi gamowvevaa keTilsindisierebisa da konfidencialurobis principis Tanaar-

seboba. keTilsindisieri monawileobis moTxovnis arsebobisas unda arsebobdes Sesa-

bamisi gamonaklisi konfidencialurobis wesidan, radgan mediaciis procesSi ganxor-

cielebuli komunikacia molaparakebebSi keTilsindisieri monawileobis ararsebobis 

arsebiTi mtkicebulebaa.84 arsebobs sxvadasxva midgoma amerikis SeerTebuli State-
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bis sasamarTlo praqtikaSi informaciis gamJRavnebis zRvarTan dakavSirebiT. Sesaba-

misad, rTulia, erTgvarovnad Camoyalibdes xedva, Tu ra xarisxiT unda gamJRavndes 

mediaciis procesSi mopovebuli informacia da, amavdroulad, rogor unda iyos mxare 

daculi meore mxaris arakeTilsindisieri qmedebis dros. keTilsindisierebis prin-

cipis definiciis dadgena erT-erTi winaaRmdegobebiT aRsavse sakiTxia. termin `ke-

Tilsindisierebas~ SesaZloa da mosalodnelia, uamravi mniSvneloba hqondes da swo-

red am bundovanebis gamo Zalze problematuria misi standartis SemuSaveba.85 ar aris 

dadgenili, zustad ra saxis qceva iTvleba arakeTilsindisierad. erTi mxriv, evro-

pul saxelSekrulebo samarTalSi keTilsindisieri qceva Seesabameba qcevis models, 

ra saxiTac unda Sesruldes mxaris moqmedeba.86 praqtikaSi sasamarTloebma mediaciis 

procesSi keTilsindisierebis cneba daiyvanes mxareTa daswrebasa da gadawyvetilebis 

mimRebi pirebis mediaciis procesSi warmodgenasTan.87 profesori kimberli kovaki mi-

iCnevs, rom `keTilsindisier qcevas xvdebi, rodesac xedav mas~. misi azriT, obieqturi 

standartebi unda iyos SemoRebuli am sakiTxTan mimarTebiT. aseve arsebobs mosazre-

ba, rom keTilsindisierebis standarti mediaciis procesSi unda udrides azrian mo-

nawileobas.88 

keTilsindisiereba ar gulisxmobs, rom mxareebi valdebuli arian, gadaWran maT 

Soris arsebuli dava da, ra Tqma unda, is ar unda iqnes gamoyenebuli, raTa aiZulos 

mxareebi, moagvaron sakiTxi nebismieri ekonomikuri safuZvlidan gamomdinare89. saSu-

aleba, riTac mediators SeuZlia daadasturos, iyvnen Tu ara mxareebi keTilsindisi-

erni, aris werilobiTi moxseneba, sadac aRwerili iqneba mxareTa qceva. magaliTad, mi-

nesotaSi mediatori ficiT aZlevs werilobiT Cvenebas. am SemTxvevaSi mediators eni-

Weba gadawyvetilebis mimRebis roli, rac moqmedebs mis neitralurobaze. alternati-

uli variantis mixedviT, mediatorma unda acnobos sasamarTlos, ra moxda da ra ar 

moxda mediaciis procesis dros da sasamarTlo Tavad miiRebs gadawyvetilebas, iy-

vnen Tu ara mxareebi keTilsindisierni mediaciis procesSi. Tu saWiro gaxda, orive 

SemTxvevaSi sasamarTlo awesebs sanqciebs. mediatoris uflebis SezRudviT, gamovi-

des mowmed da direqtivebiT winasasamarTlo gancxadebebis daSvebis Sesaxeb, izRude-

ba gamonaklisebi konfidencialurobis principidan. SesaZlebelia, rom keTilsindi-

sierebis principis darRvevis gamonaklisebiT Seqmnili sirTule am valdebulebis da-

debiTma mxareebma gadawonos.90 kidev erTi SexedulebiT, rTulia, ganisazRvros, ras 

niSnavs mediaciis procesSi azrianad monawileoba, radgan es fundamenturi samar-

Tlianobis sakiTxebTan aris kavSirSi. mxareebma SeiZleba ver gansazRvron, Tu ra sa-

xis qcevas Seesabameba keTilsindisieri monawileoba, imis gaTvaliswinebiT, rom sasa-

marTloebi da kanonmdeblebic ver adgenen am valdebulebis erTian definicias. erTa-

derTi federaluri mosamarTlis mixedviT, keTilsindisierebis moTxovna mediaciis 

procesis or sakvanZo komponents exeba: mediatoris rols da im qmedebas, ra saxiTac 
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mxareebi monawileoben mediaciis procesSi.91 mediatori, romelmac icis, rom valde-

bulia, Seafasos mxaris mier keTilsindisierebis moTxovnis Sesruleba, ukve iZule-

bulia, neitralurobidan gadavides SefasebiT kategoriaze. aRsaniSnavia, rom, `Tu 

mxareebi bevrs fiqroben mediatoris mier maTi mediaciis procesSi CarTulobis Sefa-

sebaze, didia albaToba, rom gamJRavnebuli informaciis moculoba iklebs.92 er-

TaderTi Statis uzenaesma sasamarTlom daiWira mkacri pozicia, CaerTo mediaciaSi ke-

Tilsindisierebis moTxovna, radgan, miuxedavad imisa, rom sasamarTlos uflebaa, saqme 

gadasces mediacias, mis prerogativas ar miekuTvneba mediaciis procesSi monawileobis 

xarisxis kontroli. saqmeSi — „Department of transportation v. city of Atlanta“ – jorjiis Statis 

uzenaesma sasamarTlom gadawyvita, rom pirvel instancias ufleba hqonda, gadaeca 

saqme sasamarTlo mediaciisTvis, magram ar hqonda ufleba, emarTa procesi.93 

StatebSi uzenaesi sasamarTlo ganixilavda saqmes, sadac pirvel instanciaSi me-

diatorma waradgina angariSi, romelSic xazs usvamda mediaciis erTaderTi mxaris mi-

er procesis gamoyenebis faqts drois gaWianurebis mizniT. zemdgomma instanciam 

mxedvelobaSi miiRo es angariSi im motiviT, rom, Tu mxareebisa da maTi warmomadgen-

lebis monawileoba mediaciis procesSi ar daefuZneboda keTilsindisierebis prin-

cips, maSin ar darCeboda bevri ram, rasac dasWirdeboda konfidencialurobis prin-

cipiT dacva. sabolood, uzenaesma sasamarTlom uaryo es dasabuTeba, vinaidan is ewi-

naaRmdgeboda mediaciis procesSi informaciis gacvlis daubrkoleblobas. daskvnis 

saxiT ganivrco, rom samarTlebrivi gamonaklisebis Seqmna dasaSvebia mxolod maSin, 

rodesac arsebul normatiul konstruqciebs mivyavarT an absurdul Sedegamde, an 

laxavs saproceso uflebebs.94 

zogadad, sasamarTloebi jerdebian, rom uari morigebaze, romelic gamoxatulia 

realuri SeTavazebis ganuxorcieleblobiT, ar niSnavs arakeTilsindisierebas. saq-

meSi – „Avril v. Civilmar“ – sasamarTlom daakisra mopasuxe mxares sanqcia, radgan media-

ciis procesze maT ar awarmoes molaparakebebi keTilsindisierad. saqme exeboda sag-

zao SemTxvevas. mopasuxeebma mxares SesTavazes Tanxa 1000 $-is odenobiT. mediatoris 

angariSis mixedviT, mopasuxeebi ar zrdidnen SeTavazebuli Tanxis odenobas. sanqcie-

bi emyareboda im varauds, rom mopasuxeebs undodaT drois gayvana. sanqcia Seadgenda 

1037,50 $-s. floridis Statis saapelacio sasamarTlom gadawyvita, ar SeiZleboda 

sanqcirebuli yofiliyo mxare mxolod imitom, rom meore mxares ar SesTavaza sasur-

veli Tanxa. floridis mediaciis statutis mixedviT Tu vimsjelebT, ar arsebobs 

moTxovna, rom mxareebi aucileblad unda morigdnen, ufro metic, ar aris savalde-

bulo, mxarem erTi SeTavazeba mainc gaakeTos aucileblad.95 

UMA-is mixedviT, mediaciis procesSi mxaris mier arakeTilsindisieri qceva ar 

ganixileba konfidencialurobis principidan gamonaklisad. es ufro Sida regulaci-

as miekuTvneba da, Sesabamisad, mediatoris mier am principis aSkara darRvevad unda 

CaiTvalos sasamarTlos winaSe detaluri angariSis wardgena. sasamarTlos mier medi-

aciisadmi daqvemdebarebis Sesaxeb Sedgenil dokumentSi arsebuli fraza, rom mxare-
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ebma mediaciis procesSi unda imoqmedon keTilsindisierad, raTa moagvaron dava, ar 

gulisxmobs imas, rom keTilsindisierebis moTxovna utoldeba brZanebas — moagvaron 

dava, rogorc aRniSna sasamarTlom saqmeSi — salfen v. United States.96 

7. konfidencialurobis dacvis valdebulebis darRveva 

konfidencialurobis dacvis valdebulebiT SeboWili pirTa wre kanonmdebloba-

Si, rogorc wesi, aucileblad aris gansazRvruli. umetes SemTxvevaSi, aseT pirebad 

moiazrebian mediaciis procesis mxareebi da mediatori. Sesabamisad, am pirebis mier 

konfidencialurobis principis darRvevas gansxvavebuli samarTlebrivi Sedegis 

dadgoma mosdevs.  

7.1. konfidencialurobis dacvis valdebulebis  

darRveva mxaris an misi warmomadgenlis mier 

mxareebi ifrTxileben mediaciis procesSi, Tu ifiqreben, rom maT mier gamJRavne-

buli informacia, SesaZlebelia, mogvianebiT gamoyenebul iqnes maT sazianod.97 media-

ciis procesi aris komunikacia. am komunikaciis ganmavlobaSi mxareebma SesaZloa gaam-

JRavnon iseTi informacia, romelic maTTvis potenciuri riskis Semcvelia,98 magali-

Tad, informacia, romelic exeba maT pirad cxovrebas, biznessaqmianobas.99 zogierT 

kanonmdeblobaSi mxareebi da maTi warmomadgenlebi ar arian SeboWilebi konfiden-

cialurobis principiT. es garemoeba SesaZlebelia, miviCnioT kanonmdeblobis xarve-

zad, vinaidan, Tu mxareebi xelSekrulebiT ar gaiTvaliswineben konfidencialurobis 

daTqmas, kanoni maT ar avaldebulebs, momdevno sasamarTlo procesebze ar waradginon 

mediaciis procesSi mopovebuli informacia, Sesabamisad, sasamarTlosTvis damaxasia-

Tebeli SejibrebiTobis principi SesaZloa, gaxdes mxareTa mier konfidencialurobis 

darRvevis safuZveli. saxelSekrulebo daTqmis arsebobis SemTxvevaSi mxares, Cveuleb-

riv, moeTxoveba zianis anazRaureba, xelSekrulebidan gamomdinare valdebulebis Se-

usruleblobis gamo. im SemTxvevaSi, Tu mxareebi ar gaiTvaliswineben konfidencialu-

robis daTqmas, bunebrivia, samarTlebrivi regulirebis ararsebobis SemTxvevaSi, da-

ucvelni rCebian sasamarTlos winaSe wardgenili mtkicebulebebisgan. 

safrangeTis kanonmdebloba iTvaliswinebs mxareTa mier zianis anazRaurebis valde-

bulebas, konfidencialurobis principis darRvevis SemTxvevaSi, ufro metic, advokate-

bi analogiur SemTxvevebSi eqvemdebarebian advokatTa asociaciis disciplinuri gadac-

domisTvis moqmed Sesabamis normebs. konfidencialurobis wesebidan gadaxveva pirdapir 

an arapirdapir SesaZloa iyos sanqcirebuli proceduruli samarTliTac.100 

UMA-is Semqmnelebma gaiTvaliswines saWiroeba sajaro interesis, davis gamWvir-

valed gadawyvetis balansisa, mxaris da mediatoris mier konfidencialurobis dac-

vis saWiroebasTan mimarTebiT. mediaciis privilegia imsxvreva, rodesac mxareebi Se-

                                                 
96 Alfini J.J., McCabe C.G ., Mediating in the Shadow of the Courts: A Survey of the Emerging Case Law, Arkansas 

Law Review, Vol. 54, Issue 2, 2001-2002,182. 
97 Gray., Owen V., Protecting the Confidentiality of Communications in Mediation, Osgoode Hall Law Journal, 36.4, 

1998, 671. 
98 Brown, Kent L., Confidentiality in Mediation: Status and Implications, Journal of Dispute Resolution, 1991.2, 1991, 

334. 
99 Gray., Owen V., Protecting the Confidentiality of Communications in Mediation, Osgoode Hall Law Journal, 36.4, 

1998, 671. 
100 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, 2013, 478. 



 39

Tanxmdebian amaze — kanoniT aris es gaTvaliswinebuli an mediacia sajaroa. aRsaniSna-

via, rom, Tu raime gamonaklisi ar vrceldeba, mediators ekrZaleba angariSis, Sefase-

bisa Tu rekomendaciis wardgena sasamarTlosTvis da unda Semoifarglos mxolod im 

informaciiT, romelic exeba mediaciis, rogorc procesis, Catarebas, warmatebiT 

dasrulebas da mxareebis daswrebas.101 

7.2. konfidencialurobis dacvis  

valdebulebis darRveva mediatoris mier 

profesiis kontrolis erTi saSualebaa „qmedebis Cadenis Semdgom~, movaleobis 

arajerovani Sesrulebis safuZvelze, dadges piris pasuxismgeblobis sakiTxi.102arse-

bobs ramdenime garemoeba, romelnic mxaris mier saCivris wardgenis safuZveli SesaZ-

loa gaxdnen. ZiriTadad, es garemoebebi exeba mediatoris mier gulmodginebis, 

mzrunvelobis movaleobis darRvevas da mis arakompetenturobas. arakompetenturo-

ba saxeze gvaqvs im SemTxvevebSi, rodesac mediatori gaxdeba mxareTa SeuTanxmeblo-

bis mizezi, Tu mediatorma mxareebs misaRwev SeTanxmebasTan dakavSirebiT misca arak-

valificiuri rCeva, an ar gaamJRavna mxarisTvis aucilebeli informacia, radgan saf-

rTxe iyo misTvis, an gaamJRavna iseTi informacia, romlis gamJRavnebis uflebac ar 

hqonda. am ukanasknel SemTxvevaSi saxezea aseve gulmodginebisa da zrunvis movaleo-

bis darRveva. Tumca zemoT CamoTvlilTagan yvela SemTxveva TavisTavad ar gulis-

xmobs sarCelis Setanis winapirobas.103 

mxarem SesaZloa, moiTxovos zianis anazRaureba mediatoris mier arasasurveli 

qmedebebis ganxorcielebisTvis, romelTa Soris iTvleba gulmodginebisa da konfi-

dencialurobis dacvis movaleobis darRveva. praqtikis mixedviT, mTavari sirTulea 

mizezSedegobrivi kavSiris damtkiceba mediatoris qmedebasa da damdgar Sedegs So-

ris. mxares SeuZlia, moiTxovos zianis anazRaureba ukeTesi SeTanxmebis miRwevis Se-

saZleblobis dakargvisTvis, iseve rogorc dakarguli TanxisTvis (mediatorisTvis 

gadaxdili safasuri). pirveli SemTxveva am ukanasknelTan mimarTebiT sakmaod iSvia-

Tad sruldeba zianis anazRaurebis moTxovnis dakmayofilebiT, radgan rTulia Sefa-

seba, sasurveli SeTanxmebis miuRwevlobaSi ra odenobiT ikveTeba mediatoris wvli-

li. ufro metic, mediaciis procesSi miRweuli SeTanxmebis konsesualuri buneba TiT-

qmis SeuZlebels xdis mediatorisTvis zianis anazRaurebis dakisrebas.104 

rogorc ukve aRiniSna, ganarCeven konfidencialuri komunikaciis or saxes: „Sida~ 

da „gare~ konfidecialurobas. nebismieri mediaciis organizaciis eTikis wesebi mo-

iTxovs mediatorebisgan garekonfidencialurobis dacvas. mediatori, romelic da-

arRvevs garekonfidencialurobas, umetes SemTxvevaSi, disciplinuri pasuxismgeb-

lobis winaSe dadgeba; garda amisa, mediators SesaZloa daekisros zianis anazRaureba 

am valdebulebis darRvevis Sedegidan gamomdinare, vinaidan saxelSekrulebo valde-

bulebis darRvevas Tan sdevs kerZosamarTlebrivi moTxovna zianis anazRaurebaze.105 

Sidakonfidencialuroba moicavs im potenciur informacias, risi gagebac SesaZ-

lebelia erTi mxarisTvis meore mxaris Sesaxeb.106 mediatori informaciis matarebe-

lia da, Sesabamisad, eTikuri da strategiuli gamowvevebis win dgas. im SemTxvevaSi, 
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Tu mediatori arasworad moaxdens informaciis gadacemas, SesaZloa, sanqciis an zia-

nis anazRaurebis subieqti gaxdes.107 mediatoris mier movaleobebis arasaTanado Ses-

rulebis damtkiceba rTuldeba, Sesrulebis da arasaTanado Sesrulebis standartis 

ararsebobis gamo, Sesabamisad, rTulia, ganisazRvros kauzaluroba da zianis anazRa-

urebis sakiTxebi, Tumca Teoriulad SesaZlebelia mravali variaciis warmodgena da, 

zogierTi Teoretikosis mosazrebiT, sasamarTlo xSirad ixilavs mediatoris pasu-

xismgeblobasTan dakavSirebul saqmeebs.108 

mediatoris mier movaleobebis arasaTanado SesrulebasTan dakavSirebuli saCiv-

rebi praqtikaSi iSviaTia. profesor maikl mofitis daskvniT, milionobiT mediaciis 

momxmareblidan saocrad mcire raodenobam Seitana saCivari mediatoris mier mova-

leobebis arajerovan SesrulebasTan dakavSirebiT. magaliTad, floridaSi, savalde-

bulo sasamarTlo mediaciis dafuZnebidan pirveli 8 wlis ganmavlobaSi 100 000 saqmi-

dan mxolod 49 saqmesTan dakavSirebiT Sevida saCivari sasamarTlos mier akredite-

bul mediatorze. am ukanasknelis mizezi SesaZloa, ramdenime iyos: 

1. mediatorebs samediacio SeTanxmebebisa da sasamarTlo regulaciebis wyalobiT 

Tavdacvis sakmaod mZlavri meqanizmi aqvT. 

2. mxareebisTvis rTulia imis damtkiceba, rom mediatoris mier movaleobebis ara-

jerovanma Sesrulebam maT miayena finansuri zarali. 

 garda amisa, komerciul mediaciaSi, bunebrivia, mxareebs hyavT warmomadgenlebi, 

Sesabamisad, rTulia imis damtkiceba, rom mediatorma warmomadgenlisTvis gverdis 

avliT miaRebina mxares misTvis finansuri kuTxiT arasaxarbielo gadawyvetileba.109 

mediatorze zemoqmedebis meqanizmia mediatorTa akreditaciis centrebi da aso-

ciaciebi. mediators SesaZloa, daekisros pasuxismgebloba disciplinuri gadacdo-

misTvis, maT Soris dadges akreditaciis dakargvis safrTxis winaSe. Tumca nebismier 

SemTxvevaSi sanqciis saxe damokidebulia im profesiuli organizaciis politikasa da 

wesebze, romlis winaSec aris mediatori angariSvaldebuli. SesaZlebelia, mediato-

ris makontrolebel struqturas warmoadgendes asociacia, saxelmwifos mier Seqmni-

li saagento an, ubralod, kerZo damsaqmebeli. Tavis mxriv, kontrolis xarisxi damo-

kidebulia kargad Camoyalibebul qcevis wesebis standartis arsebobaze, iseve ro-

gorc am wesebis implementaciis efeqtur meqanizmebze.110 

8. daskvna 

mediaciis masStabebis zrdasTan erTad met yuradRebas ipyrobs am institutis Zi-

riTadi principebi, maT Soris konfidencialurobis principi, romelic mxareebis mi-

er davis gadawyvetis am alternatiuli saSualebis arCevis erT-erTi mniSvnelovani 

motivatoria. davis mogvarebisken nabijebis gadadgma martivdeba mxareTa Soris gax-

snili komunikaciis arsebobis SemTxvevaSi. mxareTa gaxsnilobas ki, Tavis mxriv, gana-

pirobebs maT mier ganxorcielebuli komunikaciis potenciuri gamJRavnebis TiTqmis 

nulovani SesaZleblobis arseboba. miuxedavad konfidencialurobis principis mier 

mxarisTvis SemoTavazebuli dacvisa, arasasurvelia am principis absoluturi xasia-

Tis dadgena, iseve rogorc misi zedmetad SezRudva sxvadasxva gamonaklisis dawese-
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biT. garda ramdenime TiTqmis universaluri gamonaklisisa, romlebic gamtkicebulia 

evropis umetesi qveynis kanonmdeblobebSi, damatebiTi gamonaklisebi, magaliTad, ke-

Tilsindisierebis principTan SeuTavseblobis SemTxvevaSi, unda dadgindes konkre-

tuli SemTxvevidan gamomdinare, raTa mxareebs ar mieceT SesaZlebloba, isargeblon 

mediaciis institutis borotad gamoyenebiT. konfidencialurobis principis SezR-

udvis safuZvlebi mravlad moipoveba sxvadasxva qveynis kanonmdeblobebSi. ZiriTa-

dad, es SezRudvebi dakavSirebulia kerZo davis gadawyvetis mimarT garkveuli kon-

trolis saWiroebis arsebobasTan. es saWiroeba SesaZloa, gamomdinareobdes konkre-

tuli davis calkeuli aspeqtebis, gansakuTrebiT gadawyvetis saboloo Sedegis, saja-

ro wesrigTan SeusabamobiT. SezRudvis sxva safuZvlebs Soris aRsaniSnavia im pirTa 

uflebebi, romelTac esaWiroebaT konfidencialur informaciasTan wvdoma, raTa, 

Tavis mxriv, daicvan TavianTi uflebebi. 
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Rusudan Tvauri* 

Standard of Binding by Confidentiality 

Principle in Mediation Process 

The goal of the article is to determine the role of confidentiality principle in the process of 
mediation, the standard of binding of the mediation process participants based on this 
principle, as well as circumstances under which the limitation of this principle is possible.  
The article examines mediation process’s participants’ protection under the principle of 
confidentiality and proposes position that there is no need to necessarily define the absolute 
quality of confidentiality as well as its extra limitation by imposing various exclusions. Except 
for several almost universal exceptions which are established by the legislation of the majority 
of European countries and USA additional exceptions like the compatibility with good faith 
principle must be defined based on concrete cases , in order the parties are not given the 
opportunity to malversationly use the mediation institute.  

Key words: Mediaton, principle of confidentiality, mediator ethics, confidentiality principle 
regulations, exemptions from confidentiality. 

1. Introduction 

Mediation is a relatively new method of alternative dispute resolution in legislation which is in the process 
of step by step development. This institute represents alternative process of court proceedings when the third 
neutral party (mediator) helps the parties to solve the existing dispute.1 Fundamental priorities of mediation: time 
and cost efficiency, maintaining the future relationships and possibly existence of creative alternatives for 
agreements between the parties.2 In most cases the involvement into mediation process is voluntary, though the 
court mediation institute considers transferring some of the categories of disputes to the mediation institute.3 

The peculiar character of mediation as an alternative dispute resolution - to influence personal 
transformation - is consequent from its capacity to help parties to identify interests and problems to cope 
with the problems themselves.4 The principles of mediation are unchangeable despite the fact that there are 
different forms of this process.5 Mediator (the third party) conducts mediation process in compliance with 
those stadnards which represent the essense of mediation6, the most important of which is the standard of 
confidentiality responsibility. The fact that the confidentiality is a precondition of mediation success is an 
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axiom for practitioners and academicians. Strong confidentiality is a determining condition for establishing 
cooperative relationships between the parties and the mediator.7 

At first glance the principle of confidentiality does not require a special legislative regulation. The 
parties can use contract law as the basis and consider the confidentiality protection term in the contract 
though it is obvious that there are several factors justifying the need of legislative regulations. For example, 
the legislative regulation is needed when parties are unable to consider a desirable confidentiality in 
contracts. Civil procedure law does not consider any contract stipulations with regards to applicability of 
testimony.8 In condition of existence of separate circumstances , mediation is loomed with formal 
legislative procedures.9 Mediation is being implemented in the shade of legislation and in parallel aspires to 
solve a dispute on the basis of agreement between the parties. It also ensures the process integrity, social 
requirement of access to information and unity of legislation.10 Confidentiality means the extent at which 
the existence of concrete facts are/will be known: 1) that there is a dispute between the parties; 2) the 
reasons of the dispute initiation; 3) that parties have resolved the dispute, and 4) the condition of dispute 
resolution. It is probable that in certain types of disputes the public “rehabilitation” is essential; in other 
cases the risk diminishment requires confidentiality.11 

The goal of the article is to determine the role of confidentiality principle in the process of mediation, 
the standard of binding of the mediation process participants based on this principle, as well as 
circumstances under which the limitation of this principle is possible.  

2. Importance of Confidentiality Principle 

It is necessary that the parties “confide in” for the successful process of mediation. Informal character 
of mediation predisposes free conversation on facts, interests and problem resolution. The quality of 
participation of the parties in this process would be decreased if due to non-disclosure of information their 
expectations would elude from reality.12 Mediation, compared to simple negotiations, ends with more 
successful results as a mediator analyzes and constructively uses the information received during the 
separate meetings with the parties.13 Mediator is doing creative work, he can achieve positive result of his 
work only if the parties are sure that the information they share with him will not be disclosed without their 
consent.14  

 There are “internal” and “external” types of information confidentiality distinguished in practice. 
Besides the responsibility of “external” confidentiality protection which means non-disclosure of 
information out of the scope of mediation, mediators emphasize the other mechanism of this principle 
protection – “internal confidentiality”, which covers the responsibility of a mediator not to disclose 
information without the consent of the parties directly in the process of mediation.15 The parties often use 
separate meeting mode to make their proposals. In particular, a mediator is responsible to handover the 
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information or a proposal to the other party after the separate meeting. This process is considered a 
weakness of internal confidentiality because during the meeting it is possible that inadvertently to mediator 
the “leakage” of strategically important information of one of the parties will occur.16 

A mediator must bring to the focus the major interests and needs of parties, which is impossible if the 
parties do not have the trust. Even justice requires the protection of confidentiality. Apart from the 
traditional court system the parties have expectations that the information given by them will not be 
publicly disclosed and used during the trial. The mediation would be a mechanism of obtaining the 
evidences if the communications implemented during the mediation process would be allowed to be used as 
evidences. Presenting a mediator as a potential witness will possibly have negative effect on free 
communication of parties, because no matter how careful the mediator will be during testifying process, it 
will be in favor of one of the parties and correspondingly distructs the mediator’s as an independent 
broker’s image. 17 Finally to a large extent, the information secure classification predetermines the motivati-
on of parties to choose mediation as a method of dispute resolution because in this case the resolution of the 
commercial or simple neghbourhood disputes become possible without attracting attention.18 

The information revealed during the mediation process helps the parties to elucidate the real interests which 
in turn is an efficient precondition of successful dispute resolution. Despite the above the absolute character of 
confidentiality may cause the number of complications. For example, in some countries the legislation requires 
the consideration of the principle of good faith in the process of mediation, while the confidential character of the 
process makes it impossible for court to define the extent of correspondence of the participants to the 
abovementioned principles.19 Today the mediation programs are established aiming at relieving the courts from 
overload while relatively less importance is given to the basic principles of mediation.20 It is absolutely possible 
that the parties are interested in the process procrastination as well as, hoping that the mediation is confidential, 
there is a possibility that a party presents irregular facts. Due to the irregular information the other party may 
suffer and at the same time the fact of unconscientiousness is becoming difficult to prove.21 

It is interesting that among the academicians of the United States of America there are the discussions 
of the following type: in case of partial or verbal mediation agreement whether the contract law has to 
define the limits of the use of the documents compiled during the mediation conferences as evidences. The 
other topic for discussion is whether it is necessary to define the limits of a mediator’s privileges.22 

Consequent from the above we can assume that confidentiality has the potential to increase the external 
negative factors which were “settled” by the lawmaker.23 Besides the above, the privileges granted based 
on the confidentiality principle draw back the potentially important evidences and limits the access of the 
society to the information which is possibly necessary for the protection of interests of the democratic 
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society.24 That is why it is of particular importance to define the exclusions which will balance the 
abovementioned circumstance.  

The responsibility to protect the confidentiality bears public interests in that it provides the trust and 
hence the open communication with “potential customers” of mediation which will be reflected in 
resultative mediation agreements in future. Though the confidentiality of mediation process may possibly 
become inhibiting factor for “public weal”. For example, when a big organization is involved in mediation 
process the issue of public awareness on the problems or proposals which may influence the society might 
not be insignificant.25 The attempt to achieve balance between the implementation of the confidentiality 
policy from one hand and the necessity to disclose the information from another hand resulted in creation 
of confidentiality labyrinth, which in its turn is full of exclusions. 26 

3. Major Addressees of Selection Based on Confidentiality Principle 

The concomitant principle of a trial is that the parties possess and present all types of relevant evidences 
which can be used in support of their position, including the information obtained during the mediation process. 
The necessity to present the evidences contradicts the responsibility to protect confidentiality.27 Consequent from 
the above it is important to determine the persons for which the confidentiality principle is the relevant law and 
at the same time to define the limits of the relevance of the law. It is natural that according to the confidentiality 
principle the selection addressees are the persons participating in mediation process. Despite that the process is 
not public the small group of persons still have the access to important information. The abovementioned group 
of people consist of: the parties, mediator, representatives of the parties, and the third parties from their side 
consisting of experts, translators, assistants and the persons who invited at mediation (for instance, neighbors, 
business partners).28 Consequent from the mediation process the confidentiality may be efficient between the 
parties as well as between the mediator and the parties.29 

3.1. The Parties 

It is natural that in the process of mediation the parties are the main actors. They play the active role in 
the process and they are to sign the agreement.30 In general the responsibilities of the parties compared to 
the responsibilities of the mediator are relatively less reviewed. The source of these responsibilities could 
be the Contract Law, Mediation Law or the Court Regulation on Mediation. Consequent from the 
Agreement the reference point for the responsibilities is the conduct of conscientious and thorough 
negotiations, though it is difficult to determine the limits of this responsibility accomplishment because the 
parties are not obliged to complete the negotiation with the agreement.31 Confidentiality protection 
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reservations are the most trustworthy method to protect information, though it should be taken into 
consideration that the reservations are mostly applicable for the parties and not for the third party.32 

According to the legislation of Netherland the parties are assigned to present the facts conscienciously. 
The responsibility of information confidentiality protection is confronting it. Despite that the tendency of 
the last years incline in favor of confidentiality, the Regional Court of Amsterdam in one of the cases 
allowed the parties to present the mediation related documents bypassing the confidentiality principle. 
Later the resolutions rejected this kind of evidences as it was considered that the confidentiality is the main 
feature of mediation process and that it is the fundamental for achieving the final successful agreement.33 
Despite the strong mechanisms of confidentiality protection considered by UMA which prohibits disclosure 
of the information34 obtained during the mediation process in the court not only for mediators but for 
parties, as well as for other persons participating in the court, the mediation practice of Washington 
demonstrates that it is better to protect this principle through Contractual Reservations.35 

3.2. Mediator 

It is noteworthy that regulation of the confidentiality principles with regards to mediators is more often 
defined by professional ethic norms than by the law. The responsibility of mediators to protect confidential 
information covers two type of responsibilities: mediator must not disclose confidential information 
directly in the process of mediation and after its completion. In the first case a mediator can possibly 
facilitate the fulfillment of the responsibility by proposing to the parties to sign a confidentiality agreement 
containing the responsibility of the mediator to disclose the information obtained in the process of 
mediation. If we judge based on the practice, the approach of this kind is very convenient as the mediator 
does not need to ask parties on which information he can disclose and which not immediately during the 
process of mediation.36 Despite that the mediator has right to disclose confidential information he can also 
use this information to present such version of possible agreement which the parties will not be able to 
identify through the process of direct communication.37 

Of course it is undesirable for the parties if the mediator appears as a witness in the court, because he 
represents a big source of relevant information after the process of mediation. There are three possible 
cases of information disclosure in the court by mediator: mediation process was unsuccessful and one of 
the parties requests that the mediator justifies the opponent’s 1. Application 2. Health or financial 
condition; 3. Explains the conditions of the agreement and justify the unscrupulous behavior of the 
opponent.38 

The big majority of legislations considers obligatory the presumption of inadmissibility to interrogate 
mediators as witnesses, though it may possibly be considered a little bit exaggerated as it is unclear to why the 
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parties cannot agree on releasing the mediator from the responsibility of confidentiality.39 Protection of 
mediation confidentiality is taken into account in the law of the United States of America through granting the 
privilege against the madiator’s testimony.40 Though according to UMA a mediator has right to disclose the 
information regarding the attendance by the parties and the fact of achieved Agreement.41 As for France, 
during the court mediation a mediator is responsible to inform the judge only the existing information about 
the agreement of the parties.42 It is interesting that according to the resolution made in 2009 by the Supreme 
Court of Netherland mediators were rejected in abstaining from being witnesses. The Court explained that 
despite that the confidentiality principle is very important there is a risk that the mediation obtains other image 
and will be implemented by the persons who are not subordinate to regulations, do not have the qualification 
and hence are not the subjects of disciplinary responsibility. The court considered that the social interest of 
learning the truth in concrete cases is more important in comparison to the protection of confidentiality 
principle. Consequent from the above mediators in a number of cases must bear a testimony in the court 
though the judge gives the opportunity to abstain from disclosure of information in some of the cases.43 

3.3. Third Party 

According to German legislation mediators and other persons involved in mediation process, for 
example: paralegals, assistant mediators, are assigned not to disclose the information obtained during the 
mediation process. Based on the agreement between parties the persons attending the mediation process are 
not bound with the confidentiality protection responsibility. (For instance: neighbors, members of family, 
experts).44 The regulations of Netherland with regards to the abovementioned topic is different, in 
particular, the obligation of mediation participants to protect confidentiality is preconditioned by 
confidentiality agreement, in other case the information presented by these people may be used by the 
parties during the following court processes.45 

4.Topics Related to Confidential Information 

Confidentiality principle protects the communication implemented during the mediation process. 
Hence it is necessary to define the topics protected under this principle. Under the mediation 
communication verbal as well as non-verbal, written communication is meant.46 Communication is defined 
as information and idea transfer process.47 Non-verbal communication to be considered confidential, a 
party has to objectively demonstrate that the communication was meant for the parties involved into the 
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mediation.48 It is important to define the reference point of the period since which the communication is 
considered confidential to avoid “overarching confidentiality”. Correspondingly, in case of the court 
mediation the reference point could become the moment when the court passes the dispute to mediation, 
while in the case of out of court mediation - the moment when the parties address the mediator for the 
mediation service.49 

Reservations regulating confidentiality determine the formation of types of communication limits 
implemented in mediation: all types of communication that occur during the mediation process is 
confidential information50 and the communnication that refers to the subject of the dispute is confidential 
information.51 Despite that the reservations of the first type encourage the parties to communicate in free 
mode during the mediation process on the other hand in the name of confidentiality this kind of 
comprehensive definition covers all kind of information no matter how relevant the information is with 
regards to the dispute.52 It is a topic of separate review to determine the communication accomplished by 
which party is considered the communication according to the confidentiality principle. According to UMA 
the mediation communication is defined as a verbal or written action, which was implemented by a party or 
its representative in the presence of the mediator or by a party or its representative in response to the 
mediator.53 It is noteworthy that the announcements, comments, expressed views and recommendations 
made by a mediator are also considered a mediation communication. The views and assessments of a 
mediator are consequent from the verbal or non-verbal communication of the parties during the mediation 
process which logically defines the confidentiality of assesments and views of the mediator.54 

The communication concept protected by the principle of confidentiality is different in legislative 
regulations of various countries. According to the draft law of UNCITRAL not only the communication 
implemented in the mediation process, but also the pre-mediation meetings when the mediator gets the 
information on facts or reviews the condition of the agreement is considered the communication protected 
by confidentiality.55 It should be noted that there is no definition of mediation communication in legislation 
of many states, consequent from the fact the parties do not have complete information on what is 
considered under the mediation communication, hence their participation in mediation process might not 
possibly be complete.56 In contrast to the abovementioned UMA fills out the gap and explains that the 
verbal or non-verbal announcement and note made in the mediation process or with the aim of mediation is 
considered the communication.57 

The legislation of Great Britain devides the information obtained during the mediation communication 
which is considered confidential into the following categories:  

a) The information under the control of a party.  
b) The information which is under the control of the mediator and the fact was established during the 

mediation process of during the preliminary meeting.  
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c) The information which exists independently from the process of mediation.  
d) The information which is known to all parties of the mediation.  
e) The information known to only one party (which possibly shared the information with the 

mediators)58. 
According to the legislation of California besides the communication existing during the mediation 

process the concept of confidentiality covers the consultations with mediators before the mediation process 
starts.59 Though the communication circle is limited and covers only the following topics: communication 
with the mediator aiming at the initiation of future mediation process; review of mediation process from the 
point of view of dispute resolution opportunities; recommendations of mediators.60 According to California 
State legislation even the information shared with mediators during the separate meetings is considered 
confidential.61 It is interesting that the communication between the mediation party and the representative is 
not confidential except for the cases when there is an evidence that it was implemented aiming at 
mediation.62 

5. Restriction of Confidentiality Concept in Mediation 

Under mediation often confidentiality and secrecy is assumed, though keeping to the confidentiality 
protection demand is never absolute and sometimes as it is difficult to detect the limits of this principle.63 
The courts are not bound by confidentiality agreement between the Parties hence the protection of 
confidentiality of the communication during the following court session totally depends on the level of 
exclusions from confidentiality protection.64 

The availability of an alternative method of a dispute resolution is different in various countries and 
mostly depends on the existing jurisdictions of countries.65 The reservations that cover the confidentiality 
principle in legislation often regulate only concrete group of persons: mediator and the persons involved in 
mediation process. Consequent from the above the mediator is subordinate to the principle of 
confidentiality while the parties – do not. To ensure the confidentiality of communication from further 
presentations in the court the confidentiality responsibility must cover the parties and their representatives, 
moreover we even can comapre the non-responsibility of the parties and their representatives for 
confidentiality with the trapping.66 The abovementioned legislative gap is mentioned in Article 7 of 
European Directive67, which is devoted to the confidentiality of mediation. If not agreed in another way, the 
member-countries provide the recusation of the mediator and persons participating in mediation from 
further testifying in the court based on the accepted information, except for the cases when it is in the 
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interest of the public, mainly it refers to the Children’s Rights, physical and psychological immunity of 
people or when it is impossible to achieve result without information disclosure. 68  

Article 7 prohibit the information disclosure only to the mediators and persons involved in the 
organization of mediation process, there is nothing mentioned about the parties of the process. Technically 
this kind of reservation will enable the parties to use the information in the court or in the arbitrage. It is 
interesting that the member countries have implemented the mentioned reservation into their legislation 
without any change, while in some countries the reservation is adapted and then implemented into the 
legislation, for instance Portugal has modified this reservation.69 

In the United States in response to the topics related to confidentiality the special Mediation Ac was 
developed70, which mostly is concentrated on the issues of confidentiality; and some of the States 
implemented the Norm of the Act in their legislation.71 In some of the States the desire of the parties to 
avoid confidentiality was taken into consideration and consolidated it in the legislation but in some of the 
States it is prohibited.72 It is interesting that California Supreme Court rejected the UMA approach which 
implies privileges for the parties and mediators in concrete circumstances.73 Some of the states have 
consolidated the codified exclusions of confidentiality, for example: the legislation of Visconsin gives right 
to produce, so called, the video recording in cases of doubt that the use of privilege can result in unjustice; 
the legislation of Ohio requires the honest participation of the parties in mediation process.74 

Mediator must not conceal a crime75. It is possible that the parties which addressed a mediator to help 
resolve a dispute which is connected with of a committed crime by the parties. The mediation process 
confidentiality must not be used for concealing this kind of actions. Given the fact that the Mediator is a 
leading person in the mediation process he is responsible for avoiding the misuse of the process.76 They say 
that if a Mediator has doubt about such kind of situation he is under the ethic risks.77 In this case if the 
Mediator does not react adequately he cannot expect being protected by the professional behavior rules.78 It 
is noteworthy that the legislation of the majority of the United States consideres the confidentiality 
principles exclusions if the case bears criminal signs. In the legislation of France the limits of 
confidentiality norms is blur, for example, a Mediator is responsible to convict the parties in case the post-
mediation agreement bears criminal signs.79 According to the mediation rules and court practice of 
Netherlands the mediation is not subordinate to confidentiality rules on criminal cases and explains to 
mediators the responsibility of confidentiality in case of criminal signs detected during the mediation 
process.80 
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6. Confidentiality Principle Restriction by Mediator during the Ethic Collision  

The moral responsibilities of mediators pushes them to breaching of confidentiality principle in a set of 
certain circumstances. The Ethic Code of Mediators releases them from the responsibility of confidentiality 
principle protection in the mentioned cases.81 In case the legislative base does not give ground for 
exclusions in the confidentiality principle protection, mediators can rely on their own ethic position without 
any legislative standards. Mediators’ dilemma is consequent from the responsibility of confidentiality 
protection, which comes in conflict with the disclosure of the facts which from the point of view of a 
mediator need to be disclosed. There is no standard answer to the dilemma hence mediators must act 
according to the mediation agreement rules, mediators’ ethic rules, the importance of the information and 
the level of irrelevance of the information with regards to the public order.82 

Mediation, by its nature, is a free process controlled by the parties and its integration with the system 
of legislation is associated with the challenge. One of such challenges is coexistence of honesty and 
confidentiality principle. In case of the demand on honest participation, there should be corresponding 
exceptions in the confidentiality rules, as the communication implemented during the mediation process is 
the justification of absence of honest negotiations.83 With regards to the limits of information disclosure 
existing in the United States Court practice there are various approaches. Correspondingly it is difficult to 
get the vision on the acceptable level of information disclosure in a mediation process and how can a party 
be protected from dishonest acts of another party. Definition of honesty principle is an issue full of 
contradictions. Term “honesty” possibly is expected to have lots of meanings and because of that it is very 
difficult to develop a standard for it.84 It is not precisely defined what kind of behavior is considered 
unconscionable. From one side according to European law of contract “honest behavior” corresponds to the 
behavior model according to which the parties have to act.85 Courts in their practice reduced the notion of 
honesty to the level of attendance and presentation of decision-maker persons in mediation process.86 
Professional Cimberly Kowaki consideres that “he realizes the notion of honest behavior only when he 
encounters it”. On his opinion there must be standards developed with this regards. There is also a 
consideration that honesty standards in mediation process must correlate to reasonable participation.87 

Honesty does not mean that the parties are responsible for resolution of a dispute and it must not be 
used to indulge the parties to resolve the dispute consequent from any economic basis88. There is a written 
report according to which one can judge whether the parties behaved honestly or not. For example, in 
Minnesota a Mediator swears when before witnessing. In this case a mediator is given the decision-making 
role which affects his neutrality. According to alternative options a mediator must inform the court on what 
happened in the process of mediation and the court will make the decision on whether the parties behaved 
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honestly in the mediation process. If it becomes necessary in both cases the court sets sanctions. By 
restricting the mediator’s rights to act as a witness and limiting directives on pre-court allegations the 
exceptions on confidentiality principle are limited. It is possible that the complications caused by 
exceptions of honesty principles breaches, the positive sides of this responsibility will preponderate.89 
According to another point of view, it is difficult to define the meaning of “reasonable participation in 
mediation process”, as it is connected to the issues of fundamental justice. Consequent from the fact that 
the courts and the lawyers are unable to define the general definition of honesty responsibility the parties 
might not define what mode of behavior is considered honest participation. According to one of the federal 
judge the honesty requirement in the process of mediation covers two major components: the role of a 
mediator and the actions related to the participations of the parties in mediation process.90 The mediator 
who knows that he is responsible to evaluate the honesty of parties has to shift from neutrality to evaluation 
category. It is noteworthy that the parties think a lot that the mediator is evaluating their participation in 
mediation process and there is a big probability that the volume of disclosed information will be 
decreased.91 Supreme Court of one of the states took a strict position with regards to include in mediation 
process the demand on honesty because, despite that the Court has right to pass the case to mediation the 
Court is not responsible to control the quality of mediation participation. During the ‘’Department of 
transportation v. city of Atlanta’’ case the Supreme Court of Georgia State decided that the court of the 
firsta instance had right to pass the case to the Court Mediation but did not have the right to manage the 
process.92 

The Supreme Court of the United States reviewed a case in which the mediator presented the report 
during the first instance in which he emphasized the use of the fact that had occurred during the mediation 
process by one of the parties aiming at procrastination of the process. The upper instance took into 
consideration this report by the motivation that if the Participation of the Parties and their representatives 
in the mediation process will not be based on honesty principles then there will be little left to protect the 
confidentiality principle. Finally the Supreme Court rejected this justification as it was contradicting the 
rule of free information exchange. The information in the form of conculsion was disseminated the creation 
of legislative exceptions is only applicable when existing normative constructions lead us to absurd results 
and humiliate the procedural rights.93 

In general the courts agree that the reject of agreement which is expressed by impossibility of a real 
proposal does not mean dishonesty. In case ‘’Avril v. Civilmar’’ the court charged a sanction against the 
respondent as the party did not conduct the negotiations honestly during the mediation process. The case 
referred to the road accident. The respondents proposed 1000 USD. According to the Mediator the 
respondents did not increase the proposed sum. The sanctions were based on the assumption that the 
respondents wanted to procrastinate the time. The sanction was 1037, 50 USD. The Court of Appeal of 
Florida decided that it was not right to sanction the party only because they did not make desirable proposal 
to the other party. If we judge according to the Florida Mediation status it is not requested that the parties 
must necessarily agree, moreover, it is not requested that the party must make at least one proposal either.94 

According to UMA the dishonest behavior of one of the parties of the mediation is not considered an 
exception from the confidentiality principle. It is more the matter of internal regulation and correspondingly 
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the mediator presenting the report at the court must be considered a clear case of the violation of this princi-
ple. From the side of the court in the phrase in document referring the case to the mediation, saying that the 
parties must behave honestly during the mediation process in order to resolve the dispute means that the requ-
est to the honesty is equaled to the order – solve the dispute as mentioned in the case Salfen v. United States.95 

7. Violation of the Confidentiality Protection Responsibility 

The number of people bind by the confidentiality protection responsibility in legislation is always 
necessarily pre-defined. In majority of cases these people are the parties of the mediation process and the 
mediator. Correspondingly the violation of confidentiality principles by these people is followed by the 
defined legislative responsibility.  

7.1.Violation of Confidentiality Protection Responsibility  
by a Party or the Representative of the Party 

The Parties will be cautious during the mediation process is they know the information they disclose 
may later be used against them.96 Mediation process is a communication. In the process of the commu-
nication Parties may disclose the information which contains risks for them.97 For example, information 
about their personal lives, business activities.98 There are cases when Parties and their representatives are 
not bind with the confidentiality principle. This circumstance could be considered a gap in legislation, as in 
case the parties do not reflect confidentiality principle in their agreement law does not oblige them not to 
disclose the information obtained in the mediation process during the following Court sessions. 
Correspondingly the adversarial principle characteristic to the courts may become the basis of 
confidentiality principle violation. In case of agreement the parties usually have obligations for damage 
reimbursement based on the conditions indicated in the agreement in case of agreement terms violation. If 
the parties do not consider confidentiality terms in their agreement it is natural that this case there is no 
legislative regulations and the parties remain unprotected from the information disclosure.  

The legislation of France considers the responsibility of damage reimbursement by parties in case of 
confidentiality principle violation, even more, the laywers in the analogous situation are subordinate to the 
norms of disciplinary restraint of Association of Laywers. The violaltion of confidentiality rules directly or 
indireclty may be sanctioned by procedural legislation.99  

The authors of UMA considered the pblic interest necessity as balance of dispute resolution 
transparency with regards to the confidentiality protection need by the parties and the mediator. Mediation 
privilege stops when the parties agree on it, it is defined by the law or mediation is public. It is noteworthy 
if an exception does not cover the issue, mediator is forbidden to present report, evaluation or 
recommendation to the court and can only limit by the information which refers to mediation to achieve 
successful result and attendance of the parties.100 
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7.2. Violation of Confidentiality Protection Responsibility by a Mediator 

One of the resources of the profession control is “after the conrete action” on the basis of improper 
discharge of responsibilities impose liability on the person.101 There are several conditions which can become 
a ground for complaint. Mainly these conditions refer to the absence of diligence, care and incompetence from 
the side of the mediator. Incompetence is the case when a mediator becomes a reason of non-agreement 
between the parties, if the mediator aiming at achieving the result gave non-qualified recommendation to the 
parties or did not disclose the information which was important for the parties and which was a risk for the 
mediator, or disclosed the information which he had no right to disclose. This is also the case of absence of 
diligence and care responsibility. Though all the above listed cases does not mean dispute initiations.102 

A Party may require damage remuneration for the irrepevant performance of the Mediator which 
means absence of diligence and confidentiality protection responsibility violation. Based on the practice the 
most difficulty is the justification of cause and effect connection of the actions of mediator and the results. 
The Party is eligible to require the damage remuneration for the lost opportunity of to achieve best 
conditions of the Agreement as well as for the lost finance (meaning the payment of Mediator fee). The 
first requirement is very rarely satisfied compared to the second one as it is difficult to assess the role of the 
Mediator in non-achieving the best conditions of Agreement. Moreover, the consensual nature of non-
achieving the Agreement in mediation process makes almost impossible to impose the liability on damage 
remuneration on the Mediator.103 

As it was already mentioned, there is two types of confidentiality communication: “Internal” and 
External” confidentiality. The ethical rules of any mediation organization require the protection of 
“external” confidentiality rules. The Mediator which violates the “external” confidentiality rules will face 
the disciplinary penalty in most of the cases, besides that, the Mediator is more likely to be imposed the 
damage remuneration caused by the violation of this rule in case the confidentiality condition is mentioned 
in the Agreement.104 

“Internal Confidentiality” covers the potential information which the parties want to get about each 
other.105 Mediators are the information carriers and consequently face ethic and strategic challenges. In 
case a Mediator misdelivers the information he might become the object of sanctions and damage 
remuneration.106 Due to the absence of standards of mediators’ performance it is difficult to evaluate the 
relevance of performance of mediators. Correspondingly it is difficult to define causality and damage 
remuneration issues, though it is possible to present various theoretical options and according to some 
theorists courts often review the cases related to mediators’ misperformance liabilities.107 

The disputes related to misperformance by mediators are quite rare in practice. According to the 
conclusion made by professon Michael Moffitt out of millions of mediation customer only limited number 
applied to the court with the dispute on irrelevance performance from the side of Mediators. For example, 
In Florida out of 100,000 cases since the introduction of mediation service only 49 disputes were initiated 
with regards to irrelevant performance of Mediators. There are several reasons for it:  

1. Mediators possess strong mechanism of self protection due to mediation agreements and court 
regulations.  

                                                 
101 Kovach K.K., Mediation Principles and Practice, 3rd ed., Thomson West, 2004, 458. 
102 Carroll R., Mediator Immunity in Australia, Sydney Law Rev., 23.2, 2001, 190. 
103 Ibid.,192. 
104 Kovach K.K., Mediation Principles and Practice, 3rd ed., Thomson West, 2004, 463. 
105 Ibid. 
106 Ibid. 
107 Riskin L.L., Westbrook E.J., Guthrie C., Reuben C. R., Robbennolt K.J., Welsh A.N., Dispute Resolution and Lawy-

ers, 4th ed., West, 2009, 413. 
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2. It is problematic for the parties to justify the damage is caused by irrelevant performance of the 
Mediator.  

Besides the above, the parties have representatives in commercial mediation processes 
correspondingly it is difficult to justify that the Mediator made to make a Party financially unfavorable 
decision, by-passing the representatives of the party.108 

The Mediation Accreditation Center and Mediation Associations are the mechanisms of influence on 
Mediators. Mediator might get disciplinary penalty for the misconduct including the cancelling the 
accreditation. Though, anyway, the form of sanction depends on the policy and rules of the professional 
organization, which the mediator is subordinate to. Mediators’ controlling structure may be an Association, 
Agency created by the government or a private employer. In its turn the quality of control depends on the 
availability of well-developed standards and rules of mediators’ behavior, as well as the efficient 
mechanisms of implementation of the standards and rules.109 

8. Conclusion 

In parallel with the growing demand in Mediation more attention is paid to the basic principles of this 
institute, including the confidentiality principle, which is one of the most important motivator of choosing 
this form of dispute resolution by parties. The steps towards the dispute resolution is easier in the condition 
of open communication between the parties. The openness, in its turn, is predetermined by the reveal of 
implementation of potential communication of almost zero possibility. Despite the proposed principle of 
confidentiality protection to the parties it is not necessarily to define the absolute quality of confidentiality 
as well as its extra limitation by imposing various exclusions. Except for several almost universal 
exceptions which are established by the legislation of the majority of European countries additional 
exceptions like the compatibility with honesty principle must be defined based on concrete cases , in order 
the parties are not given the opportunity to malversationly use the mediation institute. There are plenty of 
basis of confidentiality principle limitation in the legislation of many countries. In most cases these 
limitations are connected with the necessity of certain control over the particular disputes resolution; the 
necessity is possibly consequent from some aspects of concrete disputes, particularly in cases of irrelevance 
of final resolution to public order. Among other reasons of limitation could be the persons’ rights, which 
need the access to confidential information to protect their rights. 

                                                 
108 Golann D., Mediating Legal Disputes Effective Strategies for Neutrals and Advocates, American Bar Association, 

2009, 225. 
109 Carroll R., Mediator Immunity in Australia, Sydney Law Rev., 23.2, 2001, 192. 
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paata kopaleiSvili
∗  

sazRvao davaze miRebuli ucxo qveynis  

saarbitraJo gadawyvetilebis cnoba-aRsrulebis  

problemebi saqarTveloSi 

statiis Temaa ucxo qveynis arbitraJSi kerZo sazRvao davaze gamotanili 
gadawyvetilebis saqarTveloSi cnoba-aRsrulebasTan dakavSirebuli sa-

marTlebrivi praqtika. statiaSi ganzogadebulia yvela is problema, 
romlebic wamoiWra ararezidentebs Soris, saerTaSoriso kerZo sazRvao 

davis saqarTvelos samarTlebriv sistemasTan Sexebis sxvadasxva etapze. 
statiaSi mimoxilulia: kerZo sazRvao sferoSi saqarTvelos Sida da saer-

TaSoriso kanonmdebloba, samarTlebrivi regulirebis xarvezebi, saerTa-
Soriso kerZo sazRvao davebisaTvis damaxasiaTebeli dokumentwarmoebisa 
da samarTalSefasebis praqtika.  
statiaSi warmodgenilia mosazrebebi werilobiTi „saarbitraJo SeTanxme-
bis“ standartTan dakavSirebiT, dasabuTebulia am standartis damkvidre-

bulisagan gansxvavebuli kriteriumebiT Sefasebis aucilebloba.  
statiaSi warmodgenili konkretuli davis gadawyvetiT saqarTvelos samar-

Tlebriv sivrceSi safuZveli Caeyara kerZo sazRvao davebze saqarTvelos 
farglebs gareT gamotanili saarbitraJo gadawyvetilebis cnobisa da aR-

srulebis praqtikas da mis farglebSi mtkicebulebaTa Sefasebis arsebuli-
sagan gansxvavebul standarts.  

sakvanZo sityvebi: saerTaSoriso kerZo sazRvao dava, ucxo qveynis arbit-

raJis gadawyvetilebis cnoba-aRsruleba saqarTveloSi, werilobiTi 
„saarbitraJo SeTanxmebis“ standarti, dokumentwarmoebis praqtika, dama-

tebiTi samarTlis wyaroebi. 

1. Sesavali  

 winamdebare statiis mizania ucxo qveynis specializebul-sazRvao arbitraJSi mi-

Rebuli gadawyvetilebis saqarTveloSi cnobisa da aRsrulebis problemebis kvleva. 

Sesabamisad, kvleva erTdroulad moicavs saqarTveloSi saarbitraJo samarTlis gan-

viTarebis iseT problematur sakiTxs, rogoricaa saqarTvelos farglebs gareT miRe-

buli saarbitraJo gadawyvetilebis cnoba da aRsruleba. aseve, saerTaSoriso kerZo 

samarTlis erT-erTi mniSvnelovani mimarTulebis — kerZo sazRvao samarTlis aqtua-

lur sakiTxebs, rogorebicaa am sferoSi dokumentwarmoebisa da samarTalSefasebis 

Taviseburebebi.  

saqarTveloSi, zogadad, davebis gadawyvetis alternatiuli saSualebebis insti-

tuciuri ganviTarebisaTvis, sxva sakiTxebTan erTad, mniSvnelovania konkretul ma-

galiTebze am formiT davebis gadawyvetis praqtikuli efeqturobis warmodgena. ar-

bitraJSi davebis gadawyvetis upiratesobebze msjelobisas ratomRac aqcenti stan-

dartulad keTdeba erTsa da imave sakiTxebze, rogorebicaa: konfidencialoba, xar-

                                                 
* aWaris ar-is savaWro-samrewvelo palatasTan arsebuli saerTaSoriso arbitraJis direq-

tori. sertificirebuli mediatori, saqarTvelos teqnikuri universitetis samarTlos doq-

toranti. 
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jebisa da drois ekonomia, davis kvalificiuri da miukerZoebeli gadawyvetis SesaZ-

lebloba da sxv.  

naklebad aris warmoCenili arbitraJis kidev erTi, Zalian mniSvnelovani, upira-

tesoba. kerZod, Tanamedrove saerTaSoriso kerZo samarTalurTierTobebis globa-

lizaciis pirobebSi arsebobs kategoria davebisa, romlebic isea gajerebuli sxva-

dasxva „ucxo qveynis samarTliT“, rom maTi moqceva romelime erTi „sajaro wesrigis“ 

farglebSi praqtikulad SeuZlebelia. amavdroulad, aseT davaze nebismieri qveynis 

sasamarTlos mier miRebuli gadawyvetilebis cnoba da aRsruleba meore qveyanaSi ga-

cilebiT rTulia, vidre amave qveyanaSi miRebuli saarbitraJo gadawyvetilebis cno-

ba-aRsruleba. calsaxad SeiZleba iTqvas, rom aseT davebze realuri samarTlebrivi 

Sedegi SesaZlebelia, miRweul iqnes mxolod maTi arbitraJSi gadawyvetis SemTxveva-

Si. aseTi tipis davebs miekuTvneba swored saerTaSoriso kerZo sazRvao samarTalSi 

arsebuli davebis praqtikuli umravlesoba, romelTa umTavresi nawili wydeba cno-

bil saarbitraJo institutebSi. 

saqarTvelos farglebs gareT arsebuli saarbitraJo centrebiT udavo lideria 

didi britaneTi, rac, upirvelesad, ganapiroba inglisuri samarTlis gavlenam Tana-

medrove saerTaSoriso sazRvao da savaWro samarTlis Camoyalibebaze. mravalwliani 

aqtiuri praqtikis pirobebSi aq daxvewili da unificirebulia davaTa gadawyvetis 

yvela mniSvnelovani sakiTxi. davebs ganixilaven maRali kvalifikaciis arbitrebi, 

romlebic savaWro naosnobis sferoSi sargebloben didi reputaciiTa da avtorite-

tiT. amdenad, am institutebis gamocdilebisa da praqtikis ganzogadeba mniSvnelova-

nia saqarTveloSi kerZo sazRvao davebis alternatiuli saSualebebiT gadawyvetis 

ganviTarebisaTvis. am mxriv kidev ufro mniSvnelovania iseT praqtikul precedenteb-

Si CaRrmaveba, romlebsac Sexeba aqvT saqarTvelos samarTlebriv sivrcesTan.  

statiaSi warmodgenili daskvnebi da mosazrebebi efuZneba konkretul davas, ro-

melSic warmovadgendi erT-erTi mxaris interesebs. dava daiwyo saqarTveloSi, misi 

arsebiTi ganxilva gagrZelda erT-erT cnobil arbitraJSi — londonis sazRvao ar-

bitrTa da da mediatorTa asociacia (London Maritime Arbitrators Association – LMAA)1. sa-

bolood, arbitraJis gadawyvetileba cnobisa da aRsrulebisaTvis dabrunda isev sa-

qarTveloSi. 

statiis saxiT am saqmis warmodgenis survili ganapiroba misma specifikurobam, 

radgan am dromde saqarTvelos samarTlebrivi sivrcisaTvis ucnobi iyo saerTaSori-

so kerZo sazRvao dava, romelic unda aRsrulebuliyo saqarTveloSi. erTi SexedviT, 

gansakuTrebuli TiTqos araferia, magram imis gaTvaliswinebiT, rom modave mxareebi 

ar iyvnen saqarTvelos rezidentebi, mxareTa SeTanxmebiT, gamosayenebel samarTals 

warmoadgenda inglisis samarTali. aseve, radgan davis sagani imyofeboda saqarTve-

loSi, dainteresebul mxares surda, gadawyvetileba aRsrulebuliyo saqarTveloSi. 

sakmaod saintereso SemTxvevasTan gvqonda saqme.  

winamdebare statiaSi ganzogadebulia yvela is problema, rac wamoiWra konkre-

tuli davis saqarTvelos samarTlebriv sistemasTan Sexebis sxvadasxva etapze. aseve 

                                                 
1 The London Maritime Arbitrators Association, The LMAA, <http://www.lmaa.org.uk/membership-browse.-

aspx?mtype=1>. saerTaSoriso komerciul naosnobaSi warmoqmnili davebis ganmxilveli erT-

erTi cnobili gaerTianeba. arsebuli saxiT Seiqmna 1960 wlis 12 Tebervals, Tumca misi fe-

svebi iTvlis TiTqmis 300 wels. rekomendebuli saarbitraJo daTqma davis LMAA-is proce-

duriT ganxilvis Sesaxeb asaxulia saerTaSoriso arasamTavrobo sazRvao organizaciaTa 

egidiT unificirebul TiTqmis orasamde sxvadasxva tipis sazRvao gadazidvis dokumentSi. 

yovelwliurad ganxilul davaTa saerTo odenoba aRemateba 3000-s. 
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warmodgenilia is praqtika, romelic, gadauWarbeblad rom iTqvas, Camoyalibda sasa-

marTlosa da advokatebis erToblivi ZalisxmeviT.  

2. saqmis garemoebebi 

seiSelis kunZulebze registrirebuli kompaniis (damfraxtveli — igive tvir-

Tgamgzavni) davalebiT TurqeTSi registrirebulma kompaniam (gadamzidavi — igive 

mmarTveli gemTmflobeli) nevisis kunZulze registrirebuli kompaniis (gemis mesa-

kuTre — registrirebuli gemTmflobeli)2 kuTvnili, togos droSis qveS mcuravi ge-

miT ganaxorciela nayari qeris gadazidva, eiskis portidan (ruseTis federacia) fo-

Tis portamde. tvirTi gaTvaliswinebuli iyo saqarTvelos rezidenti kompaniisaTvis 

(tvirTmimRebi). miwodeba xorcieldeboda pirobiT: SIF—foTi.3 gemi dafraxtul (daqi-

ravebuli) iqna brokeris saSualebiT. gadazidvasTan dakavSirebiT, faqtobrivad, ga-

formebuli iyo ori dokumenti: gadazidvis xelSekrulebis e.w. „reziume“, eleqtro-

nuli aslis saxiT da „konosamenti“, dednis saxiT.  

teqnikuri gaumarTaobis gamo, gemma tvirTis daniSnulebisamebr gadazidvaze da-

xarja 50 dRe, nacvlad gegmuri 3-4 dRisa. Sesabamisad, igi foTSi Semovida mniSvnelo-

vani dagvianebiT.  

gemis gadmotvirTvis dawyebis Semdgom aRmoCnda, rom tvirTis seriozuli nawili 

iyo dazianebuli, ris gamoc tvirTmimRebma SeaCera gadmotvirTva gadamzidavis mier 

finansuri garantiis warmodgenamde, rac SesaZleblobas miscemda mas, daefara gad-

motvirTvis Semdgom dadasturebuli faqtobrivi zarali.  

gadamzidavma uari ganacxada garantiis warmodgenaze da piriqiT moiTxova garan-

tia, gadmotvirTvis SeCerebis gamo gemis mocdeniT miyenebuli zianis uzrunvelsayo-

fad, rasac tvirTmimRebi ar daeTanxma. sapasuxod gadamzidavis gankargulebiT 

daixura gemis triumebi da tvirTze gamocxadda giravnoba.  

uSedego molaparakebebis Semdgom tvirTmimRebma uari ganacxada saqonlis (tvir-

Tis) nasyidobis xelSekrulebaze4 da, faqtobrivad, gamoeTiSa Semdgom procesebs. sa-

marTalurTierToba gagrZelda tvirTgamgzavnsa da gadamzidavs Soris.  

mxareTa Soris uSedego molaparakebis Semdgom gadazidvis xelSekrulebis dar-

RveviT miyenebuli zianis anazRaurebis moTxovniT tvirTgamgzavnma aRZra sarCeli 

londonis sazRvao arbitrTa asociaciis (LMAA) reglamentis Sesabamisad. gadamzida-

vma warmoadgina Segebebuli sarCeli.  

tvirTgamgzavnis gancxadebiT, saqarTveloSi miRebul iqna sarCelis uzrunvel-

yofis RonisZieba — dayadaRda gemi,5 romelzec imyofeboda gadamzidavis mier girav-

nobagamocxadebuli tvirTgamgzavnis kuTvnili tvirTi. 

                                                 
2 saqarTvelos sazRvao kodeqsis me-14 muxlis Tanaxmad, „gemTmflobeli“ moicavs rogorc 

gemis nominalur mesakuTres, romelic registrirebulia Sesabamisi saxelmwifos gemebis 

reestrSi, aseve nebismier fizikur an iuridiul pirs, romelic ganagebs gems, ganurCevlad 

imisa, gemis mesakuTrea Tu sargeblobs am gemiT sxva romelime kanonier safuZvelze, Tu ar 

arsebobs pirdapiri miTiTeba sxva rameze.  
3  Incoterms, 2010, <https://www.searates.com/reference/incoterms/cif/>. 
4  saqonlis nasyidobis xelSekrulebiT tvirTmimRebs nasyidobis sagnis Rirebulebis gadaxdis 

valdebuleba warmoeSoboda misTvis SeTanxmebuli pirobiT: SIF — foTi, saqonlis faqtob-

rivad miwodebis Semdgom, rac tvirTgamgzavnma ver uzrunvelyo. Sedegad, mxareebi SeTan-

xmdnen saqonlis nasyidobis xelSekrulebis gauqmebaze da sadavo tvirTi dabrunda tvirT-

gamgzavnis gankargulebaSi.  
5  quTaisis saapelacio sasamarTlos 29.07.2013 wlis ganCineba, saqme 2/b-674-2013. 
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dava ganixila londonis sazRvao arbitrTa asociaciis arbitrma erTpirovnulad. 

arbitris kompetencia dadginda unificirebuli gadazidvis xelSekrulebaSi saar-

bitraJo daTqmis Sesabamisad. dava gadawyda werilobiTi masalebis safuZvelze, in-

glisis samarTlis mixedviT.  

arbitris saboloo gadawyvetilebiT, tvirTgamgzavnis sarCeli dakmayofilda, 

gadamzidavs daekisra tvirTis daRupviT miyenebuli zianis anazRaureba.6 gadamzida-

vis Segebebuli sarCeli ar dakmayofilda.  

arbitraJis ZalaSi Sesuli gadawyvetilebis cnobisa da aRsrulebisaTvis arCeul 

iqna saqarTvelo, radgan aRsrulebis sagani — gadamzidavis kuTvnili gemi, romelic 

dayadaRebul iqna sarCelis uzrunvelyofis mizniT, imyofeboda saqarTveloSi.  

saqarTvelos kanonmdeblobiT dadgenili procedurisamebr, saqarTvelos uzena-

es sasamarTlos waredgina Suamdgomloba Sesabamis dokumentebTan erTad. sasamar-

Tlom daadgina xarvezi,7 romlis Tanaxmad, Suamdgomlobis warmoebaSi misaRebad mxa-

res daevala, warmoedgina „arbitraJi Sesaxeb“ saqarTvelos kanoniT gaTvaliswinebu-

li, `saarbitraJo SeTanxmebis~ dedani an saTanadod damowmebuli asli. Suamdgomlo-

basTan erTad wardgenili, „saarbitraJo daTqmis“ Semcveli gadazidvis xelSekrule-

bis e.w. „reziumes“ eleqtronuli asli da am gadazidvaze gaformebuli „konosamentis“ 

dednis damowmebuli Targmanebi sasamarTlom ar miiCnia sakmarisad „arbitraJis Sesa-

xeb“ saqarTvelos kanoniT dadgenili werilobiTi „saarbitraJo SeTanxmebis“ formis 

miznebisaTvis. 

swored sasamarTlos dadgenili xarvezis aRmofxvrasTan dakavSirebuli msjelo-

ba da dasabuTeba aris Cveni ganzogadebis sagani, romelic uzenaesma sasamarTlom gai-

ziara.8 gadauWarbeblad rom iTqvas, am gziT safuZveli Caeyara sazRvao davebze sa-

qarTvelos farglebs gareT gamotanili saarbitraJo gadawyvetilebis saqarTveloSi 

cnobisa da aRsrulebis miznebisaTvis „saarbitraJo SeTanxmebis“ namdvilobisa da iu-

ridiuli Zalis Sefasebis arsebulisagan gansxvavebul standarts. 

3. mtkicebis sagani 

udavoa, rom werilobiTi „saarbitraJo SeTanxmeba“ safuZvelia, zogadad, saar-

bitraJo gadawyvetilebis cnobisa da aRsrulebisaTvis, Tumca saqarTvelos far-

glebs gareT gatanili saarbitraJo gadawyvetilebis cnobisa da aRsrulebis sakiTxis 

gadawyvetisas, rodesac saqme exeba ararezidentis sasargeblod meore arareziden-

tis mimarT gamotanili gadawyvetilebis saqarTveloSi cnobasa da aRsrulebas, „saar-

bitraJo SeTanxmebasTan“ dakavSirebiT, sasamarTlo ar unda daefuZnos mxolod qvey-

nis Sida samarTals da masze damkvidrebul sasamarTlo praqtikas.  

sadavo ar unda iyos, rom arbitraJis gadawyvetilebis cnobiTa da aRsrulebiT 

dainteresebul ararezidents aqvs legitimuri iuridiuli interesi, gamoiyenos is 

samarTali, romelic SesaZlebelia, arCeul iqnes saqarTvelos saerTaSoriso kerZo 

samarTlis koliziuri principebis gaTvaliswinebiT da romelsac eqneba naklebad 

momTxovni xasiaTi arbitraJis gadawyvetilebis cnobisa da aRsrulebis proceduras-

Tan an aRsrulebaze uaris Tqmis safuZvlebTan dakavSirebiT.  

                                                 
6 gadawyvetilebis gamotanis droisaTvis tvirTi srulad iyo ganadgurebuli gemSi.  
7 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 24.02.2014 wlis ganCineba, 

saqme №a-544-S -17-2014.  
8 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 07.04.2014 wlis ganCinebiT 

Suamdgomloba saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze miRebul iqna warmo-

ebaSi, saqme №a-544-S -17-2014. 
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Tavis mxriv, sasamarTlom unda ganixilos da gadawyvitos Suamdgomloba kolizi-

ur normaTa safuZvelze gamosayenebeli samarTliT. ucxo qveynis samarTlis gamoye-

nebis SemTxvevaSi,9 miiRos saWiro zomebi misi normebis arsis dasadgenad, Sesabamis 

qveyanaSi maTi oficialuri ganmartebis, gamoyenebis praqtikisa da doqtrinis gaTva-

liswinebiT. 

amasTan erTad, cnobisa da aRsrulebis miznebisaTvis wardgenili mtkicebulebebi 

sasamarTlos mier unda iqnes gamokvleuli da Sefasebuli konkretuli, saerTaSori-

so kerZo samarTalurTierTobebisaTvis damaxasiaTebeli dokumentwarmoebis speci-

fikis gaTvaliswinebiT.  

yvela aRniSnuli safuZvliT, mtkicebis, ufro zustad Sefasebis, sagani sasamar-

Tlos winaSe ase CamovayalibeT:  

saqmeSi warmodgenili „saarbitraJo SeTanxmebis“, saqarTvelos Sida samarTleb-

rivi praqtikiT gaTvaliswinebul, werilobiTi „saarbitraJo SeTanxmebis“ standar-

tebTan Sesabamisobis dadasturebis nacvlad, dasabuTeba, rom mocemuli davisadmi 

gamosayenebeli samarTlis mixedviT, saqmeSi warmodgenili „saarbitraJo SeTanxmebe-

bi“ iuridiuli Zalisaa, akmayofilebs ,,ucxoeTis saarbitraJo gadawyvetilebaTa 

cnobisa da aRsrulebis Sesaxeb~ 10/06/1958 wlis niu-iorkis konvenciis10 moTxovnebs 

da sakmarisia konvenciiT gaTvaliswinebuli saarbitraJo gadawyvetilebis cnobisa 

da aRsrulebis miznebisaTvis.  

aRniSnuli msjelobiT, faqtobrivad, sasamarTlosaTvis SeTavazebul iqna am ti-

pis SuamdgomlobaTa samarTalSefasebis arsebulisagan gansxvavebuli standarti, e.w. 

`zeda zRvari~ — Sefaseba: ara Sidasaxelmwifoebriv normaTa moTxovnebTan, aramed sa-

qarTvelos „sajaro wesrigTan“ winaaRmdegobis ararseboba.  

mtkicebis sagnis miznebidan gamomdinare, Sefasda saqmeze arsebuli sami sxvadas-

xva formis werilobiTi „saarbitraJo SeTanxmeba“: 

- miTiTebiT inkorporirebis formis werilobiTi „saarbitraJo SeTanxmeba“ — 

„konosamentis“ dedanSi, romelSic mxareTa samarTalurTierTobis safuZvlad miTi-

Tebulia „saarbitraJo daTqmis“ Semcveli gadazidvis xelSekruleba (Carteri); 

- „saarbitraJo daTqma“ — mxareTa mier eleqtronulad gaformebuli, gadazidvis 

xelSekrulebis (Carteris) ZiriTadi pirobebis „reziumeSi“;  

- saarbitraJo sarCelisa da saarbitraJo Sesageblis gacvlis formiT dadebu-

li „saarbitraJo SeTanxmeba“, romlis Tanaxmad, mopasuxes ar gauxdia sadavo „saar-

bitraJo SeTanxmebis“ arseboba. ufro metic, man damatebiT arbitraJs warudgina Se-

gebebuli sarCeli.  

TiToeuli formis Sefasebisas samarTlis wyarod gamoyenebul iqna „niu-iorkis 

konvencia“, aseve uSualod warmodgenil dokumentebSi miTiTebuli konkretul urTi-

erTobaTa maregulirebeli debulebebi.  

4. gadazidvis dokumentebis Sefaseba  

- valdebulebiTsamarTlebrivi urTierToba mxareebs: damfraxtvelsa (igive 

tvirTgamgzavni) da gadamzidavs (igive gemTmflobeli) Soris Camoyalibda: eleqtro-

nuli saxiT gaformebuli, gadazidvis xelSekrulebis ZiriTadi pirobebis SeTanxme-

buli, e.w. „reziumes“, formiT. 

                                                 
9   saerTaSoriso kerZo samarTlis Sesaxeb saqarTvelos kanonis me-3 muxlis 1-li punqti. 
10 ix. <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII_1_r.pdf>, saqarTvelosaTvis Zala-

Sia 1994 wlis 31 agvistodan.  
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„reziumes“ bolo abzacSi arsebuli Canaweris Tanaxmad, masSi inkorporirebulia: 

BIMCO-s (baltiis saerTaSoriso sazRvao konferenciis)11 unificirebuli Carteris 

tipuri forma saxelwodebiT — „jenkon 94“ (Gencon 94)-is12 debulebebi.  

- mxareTa Soris gadazidvis (Carteris) xelSekrulebiT Camoyalibebuli valdebu-

lebiTsamarTlebrivi urTierTobis arseboba dasturdeboda saqmeSi warmodgenili 

„konosamentis“ dedniT. aRniSnuli dokumenti aseve warmoadgenda BIMCO-s (baltiis 

saerTaSoriso sazRvao konferenciis) unificirebuli konosamentis tipur formas, 

saxelwodebiT — „konjebil 94“ (Congenbill 94)12, romelSic Setanili iyo konkretuli sa-

marTalurTierTobis detalebi.  

saerTaSoriso sazRvao gadazidvebSi damkvidrebuli inkorporirebis zogadi 

principis Tanaxmad, gadazidvis dokumentis rekvizitebSi romelime unificirebuli 

dokumentis miTiTeba gulisxmobs, rom igi moicavs im dokumentis tipur debulebeb-

sac, romlebzec gakeTebulia miTiTeba, miuxedavad imisa, gadazidvis dokumentSi es 

debulebebi formalurad warmodgenilia Tu ara, anu konkretuli gadazidvis doku-

mentis sruli iuridiuli Sinaarsi Sedgeba misi ZiriTadi da masSi inkorporirebuli 

unificirebuli dokumentis debulebaTa erTobliobisagan.  

inkorporirebis aRwerili principis gaTvaliswinebiT, Cvens konkretul SemTxve-

vaSi viRebT:  

(1) sazRvao gadazidvis xelSekrulebis (Carteris) sruli Sinaarsi moicavs mxare-

Ta mier SeTanxmebuli „reziumes“ pirobebiT Sevsebul BIMCO-s unificirebuli Car-

teris, „jenkon 94“ (Gencon 94)-is, tipur debulebebsac. Sesabamisad, mxareTa valdebu-

lebiTsamarTlebrivi urTierToba unda Sefasdes swored am debulebaTa erToblio-

biT.  

(2) saqmeSi warmodgenili „konosamentis“ sruli Sinaarsi moicavs BIMCO-s unifi-

cirebuli konosamentis, „konjebil 94“ (Congenbill 94)-is, tipur debulebebsac. Sesaba-

misad, am konosamentiT warmoqmnili samarTalurTierToba unda Sefasdes aseve „kon-

jebil 94“ (Congenbill 94)-is tipuri debulebebis gaTvaliswinebiT.  

„Cartersa“ da „konosamentSi“ Sesabamisi unificirebuli debulebebis (igulisxme-

ba: „jenkon 94“ da „konjebil 94“) inkorporirebasTan erTad, uSualod es dokumente-

bia inkorporirebuli anu asaxuli erTmaneTSi da qmnian erTian samarTlis wyaros.  

samarTlebrivi inkorporirebis zogadi principidan gamovyoT uSualod „saarbit-

raJo SeTanxmebis“, rogorc mxareTa avtonomiuri SeTanxmebis, inkorporirebis sa-

kiTxi da misi Sesabamisoba werilobiTi „saarbitraJo SeTanxmebis“ standartebTan.  

5. werilobiTi „saarbitraJo SeTanxmebis“ formebis Sefaseba 

(1) inkorporirebis formiT Sesrulebuli „saarbitraJo SeTanxmeba“.  

eleqtronulad Sesrulebuli, ufro zustad, mxareTa mier damowmebuli da er-

TmaneTisTvis eleqtronulad miwodebuli gadazidvis ZiriTadi pirobebis SeTanxme-

buli „reziume“ moicavs aseve unificirebuli Carteris, „jenkon 94“-is, tipur debu-

                                                 
11 IMCO-s unificirebuli formebis gamoyeneba rekomendebulia saqarTvelos sazRvao kodeq-

siT. saqarTvelos sazRvao kodeqsis danarTi — „kodeqsSi gamoyenebuli sazRvao terminebi“, 

49-e abzaci. Sesabamisad, igi ar ewinaaRmdegeba saqarTvelos „sajaro wesrigs“.  
12 ix. https://www.bimco.org/~/media/Chartering/Document_Samples/Withdrawn/Sample_Copy_CONGENBILL_94.ashx>. 
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lebebsac, maT Soris tipur „saarbitraJo daTqmas (SeTanxmeba)“. punqti: samarTali da 

arbitraJi.13  

unificirebuli Carteris („jenkon 94“-is me-19 punqtis Sinaarsis gonivruli ana-

liziT (qvepunqti (d)) mxareTa Soris sxva „saarbitraJo SeTanxmebis“ ararsebobis Sem-

TxvevaSi, gamoiyeneba tipuri saarbitraJo daTqmis (a) punqti. rac niSnavs, rom dava 

ganixileba: londonis sazRvao arbitrTa asociaciis (LMAA) wesebiT, arbitraJis Ca-

tarebis adgilia londoni, gamosayenebeli samarTali — inglisis, rac Cvens SemTxveva-

Si ganxorcielda kidec. 

cnobisaTvis: saarbitraJo gadawyvetilebis14 aRwerilobiT nawilSi arbitri saku-

Tari kompetenciis safuZvlad uTiTebs swored „jenkon 94“-is me-19 punqts.  

Tavis mxriv, saqmeSi warmodgenili originali „konosamentis“ pirvel gverdze mi-

TiTebuli „gadazidvis pirobebis“ 1-li punqtis Tanaxmad, unificirebuli Carteris 

(„jenkon 94“ (Gencon 94) sxva debulebebTan erTad, konosamentSi inkorporirebulia 

aseve Carteris me-19 punqtiT gaTvaliswinebuli „saarbitraJo SeTanxmeba“, rac niS-

navs, rom konosamentis dednis warmodgeniT, saqmeSi faqtobrivad warmodgenilia mi-

TiTebiT inkorporirebis formiT Sesrulebuli „saarbitraJo SeTanxmebis“, anu, zo-

gadad, mxareTa Soris werilobiTi „saarbitraJo SeTanxmebis“ dedani. 

 

(2) eleqtronulad gaformebul gadazidvis xelSekrulebaSi arsebuli „saar-

bitraJo daTqma“.  

saerTaSoriso sazRvao gadazidvebSi damkvidrebuli praqtikis Tanaxmad, konkre-

tul marSrutze tvirTis gadasazidavad gemis daqiraveba (dafraxtva) xorcieldeba 

e.w. brokeris mier, romelic aris am samarTalurTierTobis srulyofili monawile, 

rac aisaxeba unificirebuli Carteris specialur grafaSi.15  

                                                 
13 ix. <https://www.bimco.org/Chartering/Documents/Voyage_Charter_Parties/GENCON94.aspx>, (Gencon 94)-is 

unificirebuli proforis (gv 4.) me-19 punqtis araoficialuri Targmanis Tanaxmad:  

    winamdebare Carteri regulirdeba da ganimarteba inglisuri samarTlis Sesabamisad da 

nebismieri dava, romelic warmoiSoba zemoT aRniSnuli Carteridan, unda iqnes ganxiluli 

londonSi arbitraJis mier, 1950 da 1979 wlebis arbitraJis Sesaxeb kanonis, an nebismieri saka-

nonmdeblo modifikaciis, an misi Semcvleli sakanonmdeblo aqtis Sesabamisad, romelic am 

droisaTvis iqneba ZalaSi. Tu mxareebi ver Tanxmdebian erTaderTi arbitris daniSvnaze, maSin 

yoveli mxare niSnavs TiTo-TiTo arbitrs, xolo mesame iniSneba orive daniSnuli arbitris 

mier; aseTi saxiT dafuZnebuli saarbitraJo sasamarTlos an arbitrTagan ori nebismieri 

arbitris gadawyvetileba aris saboloo. erT-erTi mxare meore mxaris mier arbitris daniSvnis 

Sesaxeb werilobiTi Setyobinebis miRebis Semdeg, 14 dRis vadaSi, niSnavs Tavis arbitrs, 

winaaRmdeg SemTxvevaSi, erTaderTi arbitris mier miRebuli gadawyvetileba aris saboloo.  

    ---------------------------------------------------------  

* (b) -----------------------------------------------------  

     ----------------------------------------------------------- 

* (c) winamdebare Carteridan gamomdinare nebismieri dava gadaecema arbitraJs im adgilas, 

romelic miTiTebulia 25-e grafaSi,13 iq miRebuli arbitraJis proceduris dacvis pirobiT. 

winamdebare Carteri eqvemdebareba kanonebs, romlebic moqmedeben im adgilas, rogorc 

mocemulia 25-e grafaSi.  

    Tu 25-e grafis 1 nawili ar aris Sevsebuli, gamoiyeneba winamdebare daTqmis (a) punqti.  

    punqtebi: (a) (b) (c) warmoadgens variantebs, SeTanxmebuli varianti mieTiTeba 25-e grafaSi.  

     ---------------------------------------------------------- “ ( araoficialuri Targmani). 
14 2013 wlis 2 noembris saarbitraJo gadawyvetileba, 2, me-2 abzaci.  
15 unificirebuli Carteris, „jenkon 94“ (Gencon 94)-is, pirobebi, nawili pirveli, grafa 1.  
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gemis potenciuri damqiravebeli (damfraxtveli) da gemTmflobeli xSir SemTxve-

vaSi imyofebian geografiulad sxvadasxva adgilas da maT Soris gadazidvis pirobe-

bis SeTanxmeba xorcieldeba tvirTis saxeobisa da maxasiaTeblebis, aseve gadamzidavi 

gemis konstruqciuli Taviseburebebis gaTvaliswinebiT, swored „brokeris“ mier.  

sabolood, „brokeris“ mier pirobebis SeTanxmebis Semdgom, gadazidvis xelSekru-

leba formdeba eleqtronulad, konkretuli gadazidvis xelSekrulebis detalebis 

„reziumes“ saxiT, romelSic mieTiTeba unificirebuli Carteris dasaxeleba. 

gadazidvis (Carteris) xelSekrulebiT gaTvaliswinebuli tvirTis gemze faqtob-

rivad ganTavsebis Semdgom gemis kapitani16 tvirTis gamgzavnze gascems specialur 

satvirTo dokuments — „konosaments“, ramdenime dednis saxiT, romelTa raodenobac 

mieTiTeba amave dokumentSi.  

mtkicebis miznebisaTvis: „konosamentSi“ asaxuli monacemebis mniSvnelobis Sesa-

faseblad mniSvnelovania „konosamentis“, rogorc dokumentis, iuridiuli Sinaarsis 

gageba da im garemoebaTa gansazRvra, romelTa arseboba/ararseboba SesaZlebelia da-

dasturdes „konosamentiT“.  

dadgenili praqtikiT, saerTaSoriso sazRvao gadazidvebi, rogorc ekonomikuri 

saqmianoba, ZiriTadad, xorcieldeba Semajamebeli dokumentis safuZvelze, rogori-

caa „konosamenti“, rac gamomdinareobs iqidan, rom sazRvao gadazidvebSi „konosamen-

ti“ erTdroulad asrulebs sam funqcias:  

- adasturebs gadamzidavis mier tvirTis gemze miRebas,  

- warmoadgens tvirTganmkargav dokuments da  

- adasturebs gadamzidavsa da tvirTgamgzavns Soris sazRvao gadazidvis xelSek-

rulebis arsebobas.  

„konosamentis“ maregulirebel yvelaze gavrcelebul saerTaSoriso samarTle-

briv wyaros warmoadgens saerTaSoriso konvencia: „konosamentebTan dakavSirebuli 

zogierTi wesis unifikaciis Sesaxeb“, 1924 w. da masSi ganxorcielebul cvlilebaTa 

oqmebi, 23.02.1996w. 21.21.1979w. („haaga-visbis wesebi“) 17. 

saqarTvelosTan mimarTebiT18, `konosamentis~ maregulirebel saerTaSoriso 

samarTlebriv wyaros warmoadgens „tvirTis sazRvao gadazidvis Sesaxeb“ gaeros 1978 

wlis konvencia. („hamburgis wesebi“).19 

sazRvao gadazidvebSi „konosamentis“ roli da daniSnuleba saqarTvelos kanon-

mdeblobaSi implementirebulia saerTaSoriso normebis Sesabamisad.20 es ganapiro-

bebs, rom „konosamentis“, rogorc mtkicebulebis, gamoyeneba samarTalurTierToba-

                                                 
16 saqarTvelos sazRvao kodeqsis 51-e muxlis Tanaxmad, „gemis kapitani Tavisi samsaxurebrivi 

mdgomareobiT iTvleba gemTmflobelisa da tvirTmflobelis warmomadgenlad yvela 

garigebaSi, romlebic dakavSirebulia gemTan, tvirTTan an naosnobasTan, agreTve misTvis 

mindobil qonebasTan dakavSirebiT wamoWrili sadavo sakiTxis mogvarebisas, Tu gemT-

mflobelis an tvirTmflobelis warmomadgeneli adgilze ar imyofeba“. 
17 „haaga-visbis wesebi“ muxlebi: 1(b) 3 (3, 4, 7), 4.  
18 mcire komentari saqarTvelos sinamdvileSi erT saintereso sakanonmdeblo xarvezTan 

dakavSirebiT: „haaga-visbis wesebi“ saqarTvelosaTvis ZalaSia: 09.09.1995 wlidan. miuxedavad 

oficialurad denonsaciis ararsebobisa, saqarTvelosaTvis man dakarga Zala, „tvirTis 

sazRvao gadazidvis Sesaxeb“ gaeros 1978 wlis konvenciasTan („hamburgis wesebi“) sa-

qarTvelos mierTebidan (01/04/1997 w.) xuTi wlis gasvlis Semdgom (01.04.2003 w). („hamburgis 

wesebis“ 31-e muxlis me-4 punqti).  
19 „tvirTis sazRvao gadazidvis Sesaxeb“ gaeros 1978 wlis konvencia („hamburgis wesebi“) sa-

qarTvelosaTvis ZalaSia 01/04/1997wlidan. muxlebi: 1(7); 14; 15; 16. 
20 saqarTvelos sazRvao kodeqsi, muxlebi: 114(3), 118, 119, 120, 121, 122, 148.  
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Ta im detalebis (garemoebaTa) mtkicebisaTvis, romlebic asaxulia amave „konosamen-

tSi“, ar ewinaaRmdegeba saqarTvelos „sajaro wesrigs“ da SesaZlebelia, gamoyenebul 

iqnes sasamarTloSi.  

warmodgenil normaTa ganzogadebiT, „konosamentSi“ miTiTebul monacemTa iuri-

diuli mniSvneloba konkretuli gadazidvis xelSekrulebasTan dakavSirebiT, pre-

zumfciuli xasiaTisaa, kerZod:  

sanam ar iqneba dadasturebuli sawinaaRmdego, „konosamentiT“ dasturdeba samar-

TalurTierTobis erT-erTi monawilis mier warmodgenili im gadazidvis (Carteris) 

xelSekrulebis pirobebis namdviloba, romlis formaluri rekvizitebi miTiTebulia 

amave konosamentSi („prezumfciuli mtkiceba“)21. am SemTxvevaSi formaluri namdvi-

lobis miznebisaTvis mniSvneloba ara aqvs xelSekrulebis Sesrulebis formas. 

amrigad, saqmeSi arsebuli „konosamentis“ dednis safuZvelze dasturdeba gada-

zidvis (Carteri) xelSekrulebis arseboba da misi debulebebis iuridiuli Zala „sa-

arbitraJo SeTanxmebis“ CaTvliT, im saxiT, rogorc igi asaxulia samarTalurTier-

Tobis erT-erTi monawilis mier warmodgenil `konosamentis~ egzemplarSi, miuxeda-

vad gadazidvis xelSekrulebis Sesrulebis formisa. 

 

(3) saarbitraJo sarCelisa da saarbitraJo Sesageblis gacvlis formiT dade-

buli werilobiTi „saarbitraJo SeTanxmeba“.  

samarTalurTierTobis orive monawile warmoadgens ucxo qveynis rezident iuri-

diul pirs, romelTac hqondaT warmodgenili samarTalurTierTobis sferoSi saqmia-

nobis gamocdileba.22 saarbitraJo ganxilvis dawyebisa da ganxilvis mTeli periodis 

ganmavlobaSi (aranakleb xuTi Tve) arbitraJis kompetencia ar yofila Secilebuli 

mopasuxis mier. mxare ara marto monawileobda saarbitraJo ganxilvis procesSi. igi 

aqtiurad iyenebda sakuTar saproceso uflebebs (sarCelze Sesageblis wardgena, ar-

bitrze werilobiTi axsna-ganmartebebis miwodeba da Segebebuli sarCelis aRZvra). sa-

arbitraJo gadawyvetilebis gamotanis Semdgom mopasuxis mier raime safuZvliT ar 

yofila wardgenili saCivari gadawyvetilebis winaaRmdeg, maT Soris arc „saarbitra-

Jo SeTanxmebis“ baTilobis an arbitraJis kompetenciis ararsebobis safuZvliT. saar-

bitraJo gadawyvetileba Sevida kanonier ZalaSi. aqve mniSvnelovania aRniSnos, rom 

mTeli davis ganmavlobaSi mopasuxe warmodgenili iyo advokatiT. 

yvela es garemoeba adasturebs, rom mopasuxes hqonda rogorc subieqturi neba, 

rac gamoxata „saarbitraJo daTqmis“ Semcveli Carteris (gadazidvis) xelSekrulebis 

dadebiT mowinaaRmdege mxaresTan da „konosamentis“ gaformebiT. mas aseve hqonda 

obieqturi nebac, rac realizebul iqna swored arbitraJis iurisdiqciisadmi sruli 

moculobiT daqvemdebarebiT da misi Sedegebis aRiarebiT. 

davis arbitraJSi ganxilvis mTeli periodis ganmavlobaSi mopasuxis kuTvnili ge-

mi imyofeboda foTis portSi, quTaisis saapelacio sasamarTlos mier miRebuli sar-

Celis uzrunvelyofis zomebis safuZvelze. davis ganmxilveli arbitraJis kompeten-

ciis, zogadad, mxareTa Soris arsebuli „saarbitraJo SeTanxmebisadmi“ Secilebis ar-

sebobis SemTxvevaSi, bunebrivia, mopasuxis mier ganxorcielebuli iqneboda raRac iu-

ridiuli procedurebi sarCelis uzrunvelyofis Sesaxeb ganCinebis winaaRmdeg, misi 

kuTvnili, sakmaod faseuli, qonebis dasacavad.  

amdenad, mxareTa Soris saarbitraJo sarCelisa da saarbitraJo Sesageblis gac-

vla, romliTac mosarCele miuTiTebda kompetentur arbitraJSi davis aRZvris Sesa-

                                                 
21 ix. <http://www.nplg.gov.ge/publishers/samoqalaqo/index.php?do=view&id=374>.  
22 Canaweri (28.01.2013 w.) gadazidvis (Carteris) xelSekrulebaSi bolo sami gadazidvis Sesaxeb, 

me -2 abzaci.  
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xeb da mopasuxes SesagebliT ar ganuxorcielebia arbitraJis kompetenciis — „saar-

bitraJo SeTanxmebis“ — arsebobis uaryofa, udavod, akmayofilebs saarbitraJo sar-

Celisa da saarbitraJo Sesageblis gacvlis formiT dadebul, werilobiT, „saarbit-

raJo SeTanxmebis“ standarts.  

6. warmodgenili „saarbitraJo SeTanxmebis“ 

sakmarisobis samarTlebrivi dasabuTeba 

a) „saarbitraJo SeTanxmebis“ namdvilobis mimarT gamosayenebeli koliziuri 

normebi: 

„saerTaSoriso kerZo samarTlis Sesaxeb~ kanonis me-2 muxlis Tanaxmad, saerTaSo-

riso xelSekrulebebiT gaTvaliswinebul wesebs aqvs upiratesi iuridiuli Zala am ka-

noniT gansazRvrul wesebTan SedarebiT. saerTaSoriso mravalmxrivi xelSekruleba, 

romlis wesebsac aqvs upiratesi iuridiuli Zala, am SemTxvevaSi, upirvelesad, warmo-

adgens ,,ucxoeTis saarbitraJo gadawyvetilebaTa cnobisa da aRsrulebis Sesaxeb~ 

10/06/1958 wlis niu-iorkis konvencia.  

„konvenciis“ miznebidan gamomdinare, igi awesebs arbitraJis gadawyvetilebis aR-

srulebis mxardamWer erTgvar ganwyobas, romlis gamoc saerTaSoriso praqtikaSi 

upiratesobiT sargeblobs naklebad xelsayrel Sida kanonmdeblobasTan SedarebiT. 

„konvencia“ moqceulia saqarTvelos samarTlis SemadgenlobaSi, masze saqarTvelos 

mierTebis gamo, rac SesaZleblobas aZlevs sasamarTlos, konkretul SemTxvevaSi 

„konvencia“ gamoiyenos rogorc samarTlis wyaro. amdenad, werilobiTi „saarbitraJo 

SeTanxmebis“ namdvilobasa da mis formasTan dakavSirebiT sasamarTlom ar unda gamo-

iyenos Sida saxelmwifo kanonmdeblobiT gaTvaliswinebuli ufro mkacri moTxovnebi, 

vidre es dawesebulia „konvenciiT“.  

niSandoblivia, rom, Tavis mxriv, „konvenciac“ amkvidrebs Zalian mniSvnelovan, e.w. 

„ufro xelsayreli samarTlis gamoyenebis koliziur princips“,23 romlis Tanaxmad, 

cnobisa da aRsrulebis msurveli mxare uflebamosilia, daeyrdnos wesebs, romlebic 

ufro xelsayrelia misTvis, vidre „konvencia“. aseTi wesebi, bunebrivia, unda gamomdi-

nareobdes im samarTlidan, romliTac SesaZlebelia, regulirdebodes konkretuli sa-

marTalurTierToba im qveynis koliziur normaTa gaTvaliswinebiT, sadac xdeba samar-

Tlis arCeva. amdenad, kidev erTi koliziuri principi, romelic sasamarTlom aucileb-

lad unda gaiTvaliswinos — es aris mxareTa mier arCeuli samarTali. 

„saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis 35-e muxlis 1-li punqtis Tanax-

mad, saxelSekrulebo urTierTobebidan gamomdinare ufleba-movaleobebi, xelSek-

rulebis ganmarteba, Sesruleba, Sewyveta, baTilobis Sedegebi, valdebulebaTa dar-

Rveva, winasaxelSekrulebo da xelSekrulebisSemdgomi urTierTobebi, valdebulebe-

bis darRvevis CaTvliT, wesrigdeba mxareTa mier arCeuli qveynis samarTliT. marTa-

lia, kanonis imave 35-e muxlis me-3 punqtiT dadgenilia gamosayenebel samarTalze Se-

Tanxmebis baTilobis piroba, magram asec rom iyos, imave kanonis 36-e muxlis 1-li da 

me-3 punqtis dispoziciiT, mocemul SemTxvevaSi ver iqneba gamoyenebuli saqarTve-

los samarTali, rogorc mxareTa samarTalurTierTobasTan yvelaze mWidrod dakav-

Sirebuli qveynis samarTali, radgan mxareebi ar warmoadgendnen saqarTvelos 

rezidentebs.  

                                                 
23 ix. <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII_1_r.pdf>, `ucxoeTis saarbitraJo ga-

dawyvetilebaTa cnobisa da aRsrulebis Sesaxeb~, konvenciis me-7 muxlis 1-li punqti. 



 66 

saqmis masalebiT udavod dadgenilia, rom samarTalurTierTobaSi gamosayenebe-

li samarTlis saxiT mxareTa mier arCeuli iyo inglisis samarTali. Sesabamisad, „sa-

arbitraJo SeTanxmebis“, rogorc sazRvao gadazidvis xelSekrulebisagan damoukide-

beli urTierTobis, arseboba da iuridiuli Zala unda Sefasebuliyo ara saqarTve-

los, aramed mxareTa mier arCeuli qveynis samarTlisa da `ucxoeTis saarbitraJo ga-

dawyvetilebaTa cnobisa da aRsrulebis Sesaxeb~ konvenciis24 normebiT.  

 

b) „saarbitraJo SeTanxmebis“ namdvilobisa da iuridiuli Zalis materia-

lursamarTlebrivi dasabuTeba:  

sakiTxi pirobiTad SesaZlebelia daiyos or nawilad:  

(1) gamosayenebeli qveynis (inglisis) samarTlis mixedviT, eleqtronuli formiT 

Sesrulebuli xelSekrulebis, maT Soris „saarbitraJo SeTanxmebis“, namdviloba da 

iuridiuli Zala.  

(2) „konvenciiT“ gaTvaliswinebuli saerTaSoriso standarti, „werilobiTi saar-

bitraJo SeTanxmebis“ cnebasa, namdvilobasa da iuridiul ZalasTan dakavSirebiT. 

ganvixiloT TiToeuli cal-calke: 

(1) gamosayenebeli qveynis (inglisis) samarTlis mixedviT, eleqtronuli for-

miT Sesrulebuli xelSekrulebis, maT Soris „saarbitraJo SeTanxmebis“, namdvi-

loba da iuridiuli Zala.  

am qveTavSi warmodgenil sakiTxTa Sefaseba ganxorcielda gamosayenebeli qveynis 

samarTlis specialur normaTa gamoyenebiT. kerZod, „tvirTis sazRvao gadazidvebis 

Sesaxeb“ 1992 wlis kanoniT25 da „arbitraJis Sesaxeb“ 1996 wlis kanoniT.26 

aRsaniSnavia, rom „tvirTis sazRvao gadazidvebis Sesaxeb“ 1992 wlis kanoni ar awe-

sebs specialur SezRudvebs sazRvao gadazidvis dokumentebis gaformebasTan dakav-

SirebiT. samarTalurTierTobaTa arsebobisaTvis mxedvelobaSi miiReba nebismieri 

formiT Sesrulebuli Carteri, eleqtronulis CaTvliT, romliTac SesaZlebelia 

mxareTa obieqturi nebis dadgena. konosamentTan dakavSirebiT arsebobs moTxovna, 

rom misi iuridiuli mniSvneloba da daniSnuleba SesaZlebelia realizebul iqnes 

mxolod dednis safuZvelze.  

inglisuri samarTlis principis gaTvaliswinebiT: nebismieri regulacia, rac pir-

dapir SezRudvas ar eqvemdebareba, SesaZlebelia, gamoyenebul iqnes rogorc „samar-

Tlis wyaro“. amdenad, SesaZlebelia, davaskvnaT, rom eleqtronulad gaformebuli 

28/01/2013 wlis gadazidvis (Carteris) xelSekrulebis namdvilobis mimarT, gamosaye-

nebeli qveynis samarTlis mixedviT, Secilebis safuZveli ar arsebobs. Sesabamisad, ar 

arsebobs Secilebis safuZveli, arc misi romelime debulebis, maT Soris „saarbitra-

Jo SeTanxmebis“ mimarT. 

niSandoblivia, rom xelSekrulebis Sesrulebis formisadmi liberaluri midgoma, 

misi namdvilobisa da iuridiuli Zalis Sefasebisas garkveulwilad asaxulia saqar-

Tvelos samoqalaqo kodeqsSic, Tumca es norma, misi namdvilobis dadgenis miznebisa-

                                                 
24 didi britaneTisa da CrdiloeT irlandiis gaerTianebuli samefosaTvis `ucxoeTis saarbi-

traJo gadawyvetilebaTa cnobisa da aRsrulebis Sesaxeb~ konvencia, 10.06.1958 weli. niu-

iorkis konvencia ZalaSi Sevida 23.12.1975 wels. ix. <http://www.uncitral.org/uncitral/ru/uncitral_texts/-

arbitration/NYConvention_status.html>.  
25 ix. <http://www.legislation.gov.uk/ukpga/1992/50/contents>. teqstSi gamoyenebulia araoficialuri, 

avtoriseuli, Targmani.  
26 ix. <http://www.legislation.gov.uk/ukpga/1996/23/enacted>. testSi gamoyenebulia araoficialuri, av-

toriseuli, Targmani.  
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Tvis iSviaTad gamoyenebadia27. naklebad sarwmunoa, saqarTvelos sasamarTlom sadavo 

garemoebis mtkicebisas satelegrafo, faqsiT an eleqtronuli formiT Sesrulebuli 

xelSekruleba sakmaris mtkicebulebad miiCnios xelSekrulebis namdvilobis 

miznebisaTvis da ar moiTxovos misi dednis warmodgena. es sakiTxi ufro Rrma analizs 

moiTxovs, amasTan, igi scildeba Cveni kvlevis sagans da, amdenad, masze aRar SevCer-

debiT.  

sakiTxis mimarT erovnuli sasamarTloebis midgomis miuxedavad, Tanamedrove sa-

erTaSoriso kerZo samarTlis ganviTarebis tendenciebma, sakomunikacio progresma 

da kerZo samarTlis Tanamedrove moTxovnebma ganapiroba saxelSekrulebo urTier-

TobaTa mravalferovnebis ganviTareba. es tendenciebi aisaxa gaeros saerTaSoriso 

vaWrobis samarTlis komisiis (UNCITRAL) mier SemuSavebul ramdenime dokumentSi, 

kerZod:  

- „iunsitralis tipuri kanoni eleqtronuli vaWrobis Sesaxeb“, 1996 w.28  

- „iunsitralis tipuri kanoni eleqtronuli xelmowerebis Sesaxeb“, 2001 w.29  

- konvencia „saerTaSoriso xelSekrulebebSi eleqtronuli Setyobinebebis gamo-

yenebis Sesaxeb“, 2006 w.30 

aseve, saerTaSoriso savaWro palatis (ICC) eleqtronuli pirobebi 2004 wlisa da 

saerTaSoriso savaWro palatis saxelmZRvanelo, eleqtronuli saSualebebiT xelSek-

rulebis dadebis Sesaxeb.31  

miuxedavad imisa, rom aRniSnuli normebi oficialurad ar warmoadgenen saqar-

Tvelos samarTlis nawils da am mxriv maTi formaluri samarTlis wyarod gamoyeneba 

SeuZlebelia, zogadad, xelSekrulebebisa da samarTalurTierTobis ganmsazRvreli 

iuridiuli dokumentebis eleqtronulad Sesrulebis tendenciis arseboba ar gamo-

ricxavs, rom saerTaSoriso uTierTobebSi es normebi gamoyenebuli iyos rogorc „sa-

vaWro Cveuleba~, romelic aseve warmoadgens mniSvnelovan samarTlis wyaros saerTa-

Soriso kerZo samarTalSi. 

am konteqstSi msjelobis sicxadisaTvis, vfiqrob, saintereso iqneba e.w. „broke-

ris“ rolze miTiTeba sazRvao gadazidvis organizebaSi. sazRvao gadazidvasTan da-

kavSirebuli arcerTi moqmedi saerTaSoriso mravalmxrivi dokumentiT ar aris gaT-

valiswinebuli „brokeris“ cneba da ufleba-valdebulebebi, magram es instituti rea-

lurad arsebobs, aris sazRvao gadazidvis bazris erT-erTi sakvanZo subieqti, sar-

geblobs uflebaunarianobiT da misi statusi aRiarebulia unificirebuli dokumen-

tebiT (mxedvelobaSi maqvs Carteris Sesabamisi grafa).  

swored amitom „savaWro Cveulebis“, rogorc samarTlis wyaros, safuZvelze faq-

tobriv garemoebaTa Sefasebisas sasamarTlom unda Seafasos ara maTi Sesabamisoba 

romelime formaluri niSnebis matarebeli normebis nakrebTan (qveynis Sida kanon-

                                                 
27 saqarTvelos samoqalaqo kodeqsis 328-e muxlis me-2 punqtis Tanaxmad, Tu mxareebi SeTan-

xmdnen xelSekrulebis werilobiT formaze, xelSekruleba SeiZleba daidos mxareTa mier 

xelmowerili erTi dokumentis SedgeniT; formis uzrunvelsayofad aseve sakmarisia 

satelegrafo Setyobineba, teleasli an werilebis urTierTgacvla. 
28 ix. <http://uncitral.org/uncitral/ru/uncitral_texts/electronic_commerce/1996Model.html>. saqarTvelo ar aris 

monawile.  
29 ix. <http://uncitral.org/uncitral/ru/uncitral_texts/electronic_commerce/2005Convention.html>. saqarTvelo ar 

aris monawile. 
30 <http://uncitral.org/uncitral/ru/uncitral_texts/electronic_commerce/2005Convention.html>. saqarTvelo ar aris 

monawile.  
31ix.<https://cms.unov.org/documentrepositoryindexer/MultiLanguageAlignment.bitext?DocumentID=f478bb21-

beda-4ca3-bc42-95fe30dd98ff&DocumentID=3df3db97-8f61-4a5a-9b06-c55160cc0668>.  
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mdebloba, saerTaSoriso konvenciebi, SeTanxmebebi), aramed maTi SesaZlo winaaRmde-

goba samarTalSefasebis adgilis qveynis „sajaro wesrigTan“.  

saqarTvelos Sida saxelmwifo samarTalSi eleqtronuli dokumentwarmoeba cota 

gansxvavebuli saxiT, magram, zogadad, Semovida 14/03/2008 wlis kanoniT „eleqtronu-

li xelmowerisa da eleqtronuli dokumentis Sesaxeb“. amdenad, eleqtronulad Ses-

rulebuli xelSekruleba, zogadad, ar SeiZleba iqnes miCneuli, rom ewinaaRmdegeba 

saqarTvelos „sajaro wesrigs“.  

Cvens konkretul SemTxvevaSi SesaZlebelia davaskvnaT, rom eleqtronulad Ses-

rulebuli 28/01/2013 w. Carteri, masSi arsebuli saarbitraJo daTqmiT“, zogadad, ar 

ewinaaRmdegeba saqarTvelos samarTlebriv principebs. gamokvlevisa da Sefasebis sa-

gani SesaZlebelia iyos mxolod am xelSekrulebiT gamovlenili, mxareTa obieqturi 

nebis Sesabamisoba maT subieqtur nebasTan da ara, zogadad, xelSekrulebisa da „saar-

bitraJo SeTanxmebis“ eleqtronulad Sesrulebis sakmarisoba da iuridiuli Zala.  

rac Seexeba, „arbitraJis Sesaxeb“ 1996 wlis inglisis kanonis Sesabamisad, „saar-

bitraJo SeTanxmebis“ namdvilobis sakiTxs, SefasebisaTvis ganvixiloT kanonis ram-

denime specialuri muxli.32  

normaTa ganzogadebiT, SesaZlebelia, gakeTdes daskvna, rom warmodgenili kanoni 

amkvidrebs sakmaod liberalur midgomas werilobiTi saarbitraJo SeTanxmebis stan-

dartTan dakavSirebiT, romlis mixedviT, werilobiT SeTanxmebad miiCneva nebismieri 

saSualebiT ganxorcielebul CanawerSi gamovlenili mxareTa obieqturi neba. ufro 

metic, me-6(1) muxlis dispozicia saerTod SesaZleblad uSvebs saarbitraJo davis aR-

Zvras e.w „arawerilobiTi“ saarbitraJo SeTanxmebis SemTxvevaSic. „saarbitraJo Se-

Tanxmebis“ namdvilobis ganmsazRvreli kriteriumia mxareTa gamoxatuli neba, rom-

lis gamokvlevac aris SesaZlebeli. SeiZleba davaskvnaT, rom, inglisuri samarTlis 

mixedviT, „saarbitraJo SeTanxmebis“ xarvezad SesaZlebelia, miCneul iqnes ara for-

                                                 
32 gamoyenebulia araoficialuri, avtoriseuli, Targmani.  

     „ .......................... 

muxli 5. werilobiTi SeTanxmebebi  

(2) werilobiTi SeTanxmeba arsebobs, Tu:  

(a) SeTanxmeba dadebulia werilobiTi formiT (miuxedavad imisa, es SeTanxmeba xelmowerilia 

Tu ara mxareTa mier);  

(b) Tu SeTanxmeba dadebulia werilobiTi Setyobinebebis gacvlis nebismieri formiT;  

(g) an, Tu SeTanxmeba dadasturebulia werilobiTi mtkicebulebebiT;  

(3) Tu mxareebi Tanxmdebian raimeze arawerilobiTi formiT da uTiTeben werilobiT formaSi 

gadmocemul pirobebze, maSin miiCneva, rom maT dades werilobiTi SeTanxmeba;  

(4) SeTanxmeba dadasturebulia werilobiTi mtkicebulebebiT, Tu SeTanxmeba, gaformebuli 

arawerilobiTi formiT, daregistrirebulia erTi romelime mxaris an mesame piris mier, 

romelsac mxareebma SeTanxmebiT mianiWes Sesabamisi uflebamosileba; 

(5) werilobiTi dokumentebis gacvla sasamarTlo an saarbitraJo ganxilvis periodSi, ro-

melSic erT-erTi mxare acxadebs ara werilobiTi formiT gaformebuli SeTanxmebis arse-

bobis Sesaxeb, xolo meore mxare sakuTar pasuxSi ar uaryofs aseTi SeTanxmebis arsebobas, 

aris mxareTa Soris werilobiTi SeTanxmeba, romlis Sinaarsi Seesabameba miTiTebuli mxa-

reebidan pirvelis mtkicebas;  

(6) am muxlSi arsebuli miTiTeba raime Canawerze an dokumentis werilobiT Sesrulebaze moi-

cavs yvelafers, rac SesaZlebelia, Sedgenil iqnes werilobiT, nebismieri SesaZlo for-

miT.  

muxli 6. saarbitraJo SeTanxmebis gansazRvra.  

- (1) am nawiliT „saarbitraJo SeTanxmeba“ niSnavs SeTanxmebas davebis arbitraJSi gadacemis 

Sesaxeb, romlebic warmoiSva an SesaZlebelia warmoiSvas (imisgan damoukideblad, gamom-

dinareobs aseTi davebi xelSekrulebidan Tu ara).  
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maluri xasiaTis xarvezi (saarbitraJo SeTanxmebis Sesrulebis forma), aramed misi 

iuridiuli Sinaarsi, romelic Seqmnis dasabuTebul eWvs mxareTa mier nebis gamovle-

nis namdvilobaSi.  

inglisuri samarTlis es Tavisebureba amomwuravad asabuTebs, rom Cvens SemTxve-

vaSi saqmeSi warmodgenilia samive formis „saarbitraJo SeTanxmeba“: 

- „saarbitraJo daTqma“, mxareTa mier eleqtronulad gaformebuli, gadazidvis 

xelSekrulebis (Carteris) ZiriTadi pirobebis „reziumeSi“.  

- miTiTebiT inkorporirebis formis werilobiTi „saarbitraJo SeTanxmeba“, asa-

xuli original konosamentSi, romelSic mxareTa samarTalurTierTobis safuZvlad 

miTiTebulia „saarbitraJo daTqmis“ Semcveli gadazidvis konkretuli xelSekruleba 

(igive reziume).  

- saarbitraJo sarCelisa da saarbitraJo Sesageblis gacvlis formiT dadebuli 

„saarbitraJo SeTanxmeba“. 

es samive forma, gamosayenebeli qveynis (inglisis) samarTlis mixedviT, iuridiu-

li Zalis mqone da namdvilia.  

 

(2) „konvenciiT“ gaTvaliswinebuli saerTaSoriso standarti, „werilobiTi saar-

bitraJo SeTanxmebis“ cnebasa, namdvilobasa da iuridiul ZalasTan dakavSirebiT.  

sakiTxis ganzogadebis mizniT, aseve ,,ucxoeTis saarbitraJo gadawyvetilebaTa 

cnobisa da aRsrulebis Sesaxeb~ konvenciis saqarTveloSi gamoyenebis praqtikis sim-

ciris gamo, „konvenciis“ normebis saerTaSoriso standartebis Sesabamisad interpre-

taciisaTvis, samarTlis damxmare wyarod gamoyenebul iqna „doqtrina“33, rac ar ewi-

naaRmdegeba saqarTvelos „sajaro wesrigs“34, kerZod:  

„konvenciis“ me-2 muxlis me-2 punqtis Tanaxmad:  

„termini „werilobiTi SeTanxmeba“ gulisxmobs saarbitraJo daTqmas xelSekrule-

baSi, an mxareebis mier xelmoweril, an werilebisa Tu telegramebis urTierTgacvla-

Si asaxul „saarbitraJo SeTanxmebas“.35  

normaTa ganzogadebiT udavoa, rom „konvenciis“ midgoma „saarbitraJo SeTanxme-

basTan“ dakavSirebiT, efuZneba misi namdvilobis prezumfcias, rogorc formalurs, 

ise arsebiTs. am namdvilobis prezumfciis Secvla SesaZlebelia mxolod SezRuduli 

safuZvlebiT. 

„saarbitraJo SeTanxmebis“ formaluri namdvilobis gansazRvreba efuZneba „kon-

venciiT“ gaTvaliswinebuli werilobiTi SeTanxmebisadmi moTxovnis liberalur ten-

dencias. rogorc praqtika cxadyofs, zogadad, sasamarTloebi misdeven saxelmZRva-

nelo princips — „saarbitraJo SeTanxmeba“ namdvilia, roca arsebobs gonivruli sa-

fuZveli imis dasamtkiceblad, rom werilobiTi oferti arbitraJze miRebul iqna da 

                                                 
33 ICC-is saxelmZRvanelo 1958 wlis niu-iorkis konvenciis ganmartebisaTvis: cnobari mo-

samarTleebisaTvis. <http://www.arbitration-icca.org/media/2/13717346017380/georgian_translation_judges_guide_webs-

ite_with_cover_20june.pdf>. 
34 saerTaSoriso kerZo samarTlis Sesaxeb saqarTvelos kanonis me-3 (1) muxli. 
35 ix. <http://www.uncitral.org/uncitral/ru/uncitral_texts/arbitration/2006recommendation.html>. „konvenciis“ me-

2 muxlis me-2 punqtisa da me-7 muxlis 1-li punqtis ganmartebis sakiTxebze gaeros saerTa-

Soriso savaWro samarTlis komisiis (UNSITRAL) 07.07.2006 wels miRebuli rekomendaciis 

Tanaxmad: „konvenciis“ me-2 muxlis me-2 punqti unda ganimartos imis gaTvaliswinebiT, rom 

masSi aRwerili garemoebebi ar atarebs amomwurav xasiaTs“.  
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moxda „mxareTa nebis Tanxvedra“.36 amasTan, aqcepti SesaZlebelia gamoixatos sxvadas-

xva formiT da damokidebulia samarTalurTierTobis Taviseburebebze.  

sasamarTloebs gansxvavebuli mosazrebebi aqvT imaze, Tu ramdenad sakmarisia „kono-

samentSi“ fraxtis xelSekrulebaze miTiTeba, romelic Seicavs „saarbitraJo SeTanxme-

bas“. aqac gasaTvaliswinebelia, icodnen an unda scodnodaT Tu ara mxareebs „saarbitra-

Jo SeTanxmebis“ Sesaxeb. Tu „konosamenti“ konkretulad miuTiTebs fraxtis xelSekru-

lebaSi arsebul saarbitraJo SeTanxmebaze, es, ZiriTadad, sakmarisad miiCneva.37 

Cvens SemTxvevaSi, gadamzidavis (mopasuxis) mier gacemuli konosamenti udavod adas-

turebs „konosamentSi“ miTiTebuli gadazidvis (Carteris) xelSekrulebis da masSi arse-

buli „saarbitraJo SeTanxmebis“ srul aqceptirebas.38 „konosamenti“ gaformda mopasu-

xis mier damoukideblad da aRniSnuli Canaweris sawinaaRmdegod masSi ar gakeTebula ra-

ime aRniSvna. anu unificirebuli CarteriT SeTanxmebul pirobebze, „saarbitraJo SeTan-

xmebis“ CaTvliT, mopasuxes ar gaukeTebia axali, modificirebuli oferti.  

rogorc nebismieri sxva xelSekruleba, saarbitraJo SeTanxmebac aris formire-

bisa da arsebiTi namdvilobis wesebis sagani. Sesabamisad, igi namdvilia, garda Sem-

Txvevebisa, rodesac saarbitraJo SeTanxmeba „baTilia da gauqmebulia, Zaladakargu-

lia an SeuZlebelia misi Sesruleba“.  

„konvenciiT“ dadgenili „saarbitraJo SeTanxmebis“ arsebiTi namdvilobis stan-

dartebi:  

(i) „baTili an gauqmebuli“ — Seexeba saqmeebs, romlebSic saarbitraJo SeTanxmebis 

Semcvel samarTalurTierTobas Tavidanve Tan sdevda garkveuli baTilobis safuZve-

li. am kategoriaSi Sedis ucilod baTil da sacilo samarTalurTierTobaSi arsebuli 

saarbitraJo daTqma an masze miTiTeba. saarbitraJo SeTanxmebis dadebis defeqtebi, 

rogorebicaa qmeduunaroba an uflebamosilebis arqona, aseve Sedis am kategoriaSi.  

(ii) „Zaladakarguli“ — konvenciis me-2 muxlis me-3 nawilis miznebisTvis, Zalada-

karguli saarbitraJo SeTanxmeba aris saarbitraJo SeTanxmeba, romelic garkveuli 

drois periodSi iyo namdvili, magram Semdgom dakarga samarTlebrivi Zala.  

(iii) „Sesrulebis SeuZlebloba“ — moicavs iseT SemTxvevebs, rodesac saarbitraJo 

warmoeba ver gagrZeldeba faqtobrivi an samarTlebrivi damabrkolebeli garemoebis 

arsebobis gamo. SesaZlebelia aseve, saarbitraJo SeTanxmeba ise cudad iyos Sedgeni-

li, rom samarTlebrivi dabrkoleba Seqmnas saarbitraJo warmoebis dawyebisaTvis. am-

gvari saarbitraJo SeTanxmebebi aseve baTilia.  

Cvens konkretul samarTalurTierTobaSi saqmis masalebiT ar dasturdeboda ro-

melime msgavsi niSani, Sesabamisad, calsaxaa, rom saqmeSi warmodgenili „saarbitraJo 

SeTanxmebis“ samive forma akmayofilebda „konvenciiT“ dadgenili arsebiTi namdvi-

lobis standartebs.  

rac Seexeba saarbitraJo gadawyvetilebis cnobisa da aRsrulebis moTxovnasTan 

erTad wardgenili „saarbitraJo SeTanxmebis“ e.w. namdvilobis prezumfciis stan-

darts, „konvenciis“ me-3 muxli avaldebulebs xelSemkvrel saxelmwifoebs, cnon sa-

arbitraJo gadawyvetilebebi savaldebulo Zalis mqoned, garda im SemTxvevisa, Tu 

                                                 
36 ICC-is saxelmZRvanelo 1958 wlis niu-iorkis konvenciis ganmartebisaTvis: cnobari mosamar-

TleebisaTvis, 61, 1-li-me-2 abzaci.  
37 iqve, 63, me-3 abzaci.  
38<https://www.bimco.org/~/media/Chartering/Document_Samples/Withdrawn/Sample_Copy_CONGENBILL_94.as>. 

„konosamentis“ pirvel nabeWd gverdze arsebuli „gadazidvis pirobebis“ 1-l punqtSi impera-

tiuladaa miTiTebuli, rom „yvela debuleba da piroba, SeRavaTi da gamonaklisi, asaxuli 

amave konosamentSi miTiTebuli TariRiT daTariRebul CarterSi, gamosayenebeli samarTli-

sa da saarbitraJo daTqmis CaTvliT, iTvleba inkorporirebulad winamdebare konosamentSi“. 
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arsebobs konvenciis me-5 muxliT gaTvaliswinebuli, aRsrulebaze uaris Tqmis rome-

lime safuZveli.39 

saarbitraJo warmoebis am etapze mosarCeles ekisreba mtkicebis tvirTi da is 

valdebulia, waradginos „konvenciiT“ gaTvaliswinebuli dokumentebi.40  

konvenciis me-4 (1) (b) muxli adgens, rom mxare, romelic moiTxovs aRsrulebas, 

valdebulia, waradginos dokumenti, romelic sawinaaRmdegos damtkicebamde CaiT-

vleba namdvil „saarbitraJo SeTanxmebad“. am etapze sasamarTlo ar imsjelebs, aris 

Tu ara„ saarbitraJo SeTanxmeba“ „werilobiTi“ „konvenciis“ me-2 (2) muxlis miznebi-

saTvis, an aris Tu ara is namdvili maregulirebeli samarTlis mixedviT. „saarbitra-

Jo SeTanxmebis“ arsebiTi namdvilobisa da misi konvenciis me-2 (2) muxlis moTxovneb-

Tan Sesabamisobis dadgena xorcieldeba cnoba-aRsrulebis procedurebis meore 

etapze .41  

cnoba-aRsrulebis aRniSnul (meore) etapze vrceldeba garkveuli xasiaTis prin-

cipebi, romlebiTac sasamarTlo unda xelmZRvanelobdes, kerZod:  

- ar xorcieldeba gadawyvetilebis arsebiTi gadasinjva;  

- amomwuravi safuZvlebis mtkicebis tvirTi ekisreba mopasuxes;  

- cnoba-aRsrulebaze uaris Tqmis amomwuravi safuZvlebi;  

- uaris Tqmis konvenciiT gaTvaliswinebuli safuZvlebi ganimarteba viwrod;  

- cnoba-aRsrulebis SezRuduli diskrecia, rodesac saxezea aRsrulebaze uaris 

Tqmis romelime safuZveli.42  

warmodgenil principTagan, „saarbitraJo SeTanxmebis“ namdvilobisa da sakmari-

sobis kontrolis miznebisaTvis, gansakuTrebiT mniSvnelovania sasamarTlos mier 

pirveli ori principis realizacia, radgan saarbitraJo SeTanxmebis iuridiuli Za-

lis mimarT Secilebis mtkicebis tvirTi ekisreba mopasuxes, Tu arsebobs konvenciis 

me-5 (1) muxliT gaTvaliswinebuli cnobasa da aRsrulebaze uaris Tqmis safuZvlebi. 

aRniSnuli safuZvlebi amomwuravad aris gansazRvruli „konvenciaSi“.  

sasamarTlos SeuZlia, Tavisi iniciativiT uari Tqvas cnoba-aRsrulebaze, mxo-

lod me-5(2) muxlSi gaTvaliswinebuli romelime safuZvlis arsebobisas. 

„konvenciis“ miznis gaTvaliswinebiT, romelsac warmoadgens „im standartebis 

unificireba, romelTa safuZvelzec xorcieldeba saarbitraJo gadawyvetilebebis 

aRsruleba xelmomwer qveynebSi“, misi Semdgenlebi miznad isaxavdnen, rom cnoba-aR-

srulebaze uaris Tqmis safuZvlebi ganmartebuli da gamoyenebuli yofiliyo viwrod 

da uaris Tqma ganxorcielebuliyo mxolod seriozul SemTxvevebSi.43  

„konvenciiT“ gaTvaliswinebuli „werilobiTi saarbitraJo SeTanxmebis“ standar-

tebTan dakavSirebiT msjeloba, udavod, arasruli iqneba saerTaSoriso komerciuli 

arbitraJis Sesaxeb 1985 wlis iunsitralis (UNCITRAL) modelur kanonze miTiTebis 

gareSe,44 romelic, udavod, axdens gavlenas sasamarTloebis mier „konvenciis“ norma-

Ta interpretaciaze. am kanonis me-7 muxli, „saarbitraJo SeTanxmebis“ cneba da for-

ma, ganmartavs:  

                                                 
39 ICCA-s saxelmZRvanelo 1958 wlis niu-iorkis konvenciis ganmartebisaTvis: cnobari mosa-

marTleebisaTvis, 94, 1-li abzaci.  
40 ix. <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII_1_r.pdf>, me -4 muxli. 
41 ICCA-s saxelmZRvanelo 1958 wlis niu-iorkis konvenciis ganmartebisaTvis: cnobari mosa-

marTleebisaTvis, 102, 1-li abzaci.  
42 iqve, 106, 1-li abzaci.  
43 iqve, 109, 1-li abzaci.  
44 ix. <http://www.uncitral.org/uncitral/ru/uncitral_texts/arbitration/1985Model_arbitration.html>.  
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(1) „saarbitraJo SeTanxmeba“ aris SeTanxmeba mxareTa Soris, arbitraJs gadascen 

nebismieri an garkveuli saxis dava, romelic warmoiSva, an SeiZleba warmoiSvas maT 

Soris saxelSekrulebo Tu sxva gansazRvrul samarTlebriv urTierTobasTan dakav-

SirebiT. saarbitraJo SeTanxmeba SeiZleba daidos xelSekrulebaSi mocemuli saar-

bitraJo daTqmis an calke SeTanxmebis formiT.  

(2) „saarbitraJo SeTanxmeba“ unda daidos werilobiTi formiT.  

(3) „saarbitraJo SeTanxmeba“ dadebulia werilobiT, Tu misi Sinaarsi dafiqsire-

bulia nebismieri formiT, miuxedavad imisa, daido Tu ara „saarbitraJo SeTanxmeba“ 

an xelSekruleba zepiri formiT, moqmedebiT an sxva raime saSualebiT. 

(4) „saarbitraJo SeTanxmebis“ werilobiTi formiT dadebis moTxovnas akmayofi-

lebs eleqtronuli komunikaciebis saSualebiT dadebuli SeTanxmeba, Tu masSi arse-

buli informacia xelmisawvdomia misi Semdgomi gamoyenebisaTvis; „eleqtronuli ko-

munikacia“ gulisxmobs nebismier komunikacias, romelsac mxareebi axorcieleben in-

formaciuli gzavnilebis saxiT; „informaciuli gzavnili“ niSnavs informacias, ro-

melic gamocemulia, gagzavnilia, miRebulia an Senaxulia eleqtronuli, magnituri, 

optikuri an msgavsi saSualebiT, rac ar Semoifargleba, magram moicavs eleqtronul 

informaciul urTierTgacvlas (EDI), eleqtronul fostas, telegramas, teleqss an 

teleasls.  

(5) garda amisa, saarbitraJo SeTanxmeba iTvleba werilobiTi formiT dadebulad, 

Tu igi gaformebulia saarbitraJo sarCelisa da saarbitraJo Sesageblis gacvliT, 

rodesac erTi mxare amtkicebs, xolo meore mxare ar uaryofs saarbitraJo SeTanxme-

bis arsebobas.  

(6) xelSekrulebaSi arsebuli miTiTeba nebismier dokumentze, romelic moicavs 

saarbitraJo daTqmas.45  

 

niSandoblivia, rom „arbitraJis Sesaxeb“ saqarTvelos kanonis me-8 muxli Seesaba-

meba modeluri kanonis aRniSnuli normis suliskveTebas. me-8 muxlis SesaZleblobe-

bis srulad realizebis SemTxvevaSi, SesaZlebeli gaxdeboda qarTul sinamdvileSi 

„werilobiTi saarbitraJo SeTanxmebis“ Sinaarsis ganvrcoba „konvenciiT“ dadgenil 

standartebamde. samwuxarod, saqarTvelos sasamarTloebSi dadgenili praqtikiT, 

qveynis Sida saarbitraJo gadawyvetilebebis cnobisa da aRsrulebis moTxovnebze 

warsadgen werilobiTi „saarbitraJo SeTanxmebis“ erTaderT ucvlel standartad mi-

iCneva mxareTa mier damowmebuli calke „saarbitraJo SeTanxmebis“ an „saarbitraJo 

SeTanxmebis“ Semcveli xelSekrulebis dedani an notariulad damowmebuli asli, rac 

Zalian zRudavs „arbitraJis Sesaxeb“ saqarTvelos kanonis me-8 muxlis SesaZleblo-

bas da, ubralod, funqcias ukargavs am muxlis danarCen debulebebs.  

swored am safuZvliT iyo nakarnaxevi Cemi marwmuneblis survili, rom gadawyveti-

lebis cnoba da aRsrulebisaTvis, saqarTvelos Sesabamisi normebis nacvlad, gvesar-

gebla „konvenciiT“, romelic SesaZleblobas mogvcemda, sasamarTlosaTvis dagvesa-

buTebina, konkretul SemTxvevaSi, Sidasaxelmwifoebriv kanonmdeblobaze dafuZne-

bul praqtikasTan erTad, gamoyenebuli yofiliyo „doqtriniT“ dadgenili saerTaSo-

riso praqtika.  

sabolood, aRwerili faqtobrivi da samarTlebrivi safuZvlebiT, SevZeliT, sasa-

marTlosaTvis dagvesabuTebina, rom saqmeSi warmodgenili samive formis werilobiTi 

„saarbitraJo SeTanxmeba“ — 

- „saarbitraJo daTqma“, mxareTa mier eleqtronulad gaformebuli, gadazidvis 

xelSekrulebis ZiriTadi pirobebis „reziumeSi“,  

                                                 
45 gamoyenebulia araoficialuri, avtoriseuli, Targmani.  
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- miTiTebiT inkorporirebis formis werilobiTi „saarbitraJo SeTanxmeba“, asa-

xuli konosamentis dedanSi,  

- saarbitraJo sarCelisa da saarbitraJo Sesageblis gacvlis formiT dadebuli 

„saarbitraJo SeTanxmeba“ — Seesabameba werilobiTi „saarbitraJo SeTanxmebisadmi“ 

gamosayenebeli samarTlis qveynis — inglisis kanonmdeblobiT gaTvaliswinebul 

standartebs.  

amasTan, `ucxoeTis saarbitraJo gadawyvetilebaTa cnobisa da aRsrulebis Sesa-

xeb~ konvenciis mixedviT warmodgenili „saarbitraJo SeTanxmebebi“ namdvilia, ar yo-

fila baTili, gauqmebuli an Zaladakarguli. Sesabamisad, isini iyo iuridiuli Zalis 

da sakmarisi, „konvenciiT“ gaTvaliswinebuli, saarbitraJo gadawyvetilebis cnobisa 

da aRsrulebis miznebisaTvis. 

yvela aRniSnuli garemoebis gaTvaliswinebiT, saqarTvelos uzenaesma sasamar-

Tlom miiRo warmoebaSi Suamdgomloba londonis sazRvao arbitrTa asociaciis ar-

bitris gadawyvetilebis saqarTveloSi cnobasa da aRsrulebasTan dakavSirebiT da 

daakmayofila igi46.  

7. daskvna 

dasasruls, zogierTi warmodgenili sakiTxis ganzogadebis mizniT, minda warmo-

vadgino ramdenime piradi mosazreba.  

saqarTvelo, rogorc sazRvao qveyana, yovelTvis iqneba saerTaSoriso kerZo 

sazRvaosamarTlebrivi urTierTobebis gavrcelebis iurisdiqcia, romelic TavisTa-

vad gamoiwvevs saqarTvelos marTlmsajulebis Sexebas am urTierTobebidan warmoSo-

bil davebze. Tavis mxriv, am davebis monawileebs eqnebaT legitimuri molodini, rom 

davebi, romlebzec saqarTvelos sasamarTloebs eqnebodaT kompetencia, gadawydeba, 

upirvelesad, im saerTaSoriso normebis safuZvelze, romelTa monawilec saqarTve-

loa da ara qveynis Sida kanonmdeblobis safuZvelze. amasTan, gaTvaliswinebuli iqne-

ba dadgenili saerTaSoriso praqtika.  

am etapze aRniSnuli molodinis realizacia sakmaod rTulia, radgan:  

- saerTaSoriso sazRvao kerZo samarTlis ocamde mravalmxriv xelSekrulebaSi 

(konvenciaSi) monawileobis miuxedavad, maTi teqstebis oficialuri qarTuli Tar-

gmanebi dRemde ar arsebobs, rac TavisTavad arTulebs samarTalwarmoebaSi (sasamar-

TloSi) maT gamoyenebas.  

- zogadad, saerTaSoriso sazRvao gadazidvasTan dakavSirebuli kerZosamar-

Tlebrivi urTierTobebi xasiaTdeba „CveulebiTi“ unifikaciis maRali xarisxiT. sa-

davo garemoebaTa samarTlebrivi Sefasebisas samarTlis wyaroebad gamoiyeneba saer-

TaSoriso „savaWro“ da „samarTlebrivi“ Cveulebebi, ris gamoyenebac praqtikulad ar 

xdeba saqarTvelos sasamarTloebSi.  

yovelive es bunebrivad arTulebs saqarTveloSi damkvidrebuli samarTlebrivi 

praqtikis farglebSi koliziuri normebis safuZvelze gamosayenebeli materialuri 

normebis sworad gansazRvras da saqmis garemoebaTa samarTlebriv Sefasebebs. am 

problemaTa gadawyvetis konteqstSi, vfiqrob, upirvelesad unda iyos saqarTvelos 

sasamarTloebis (gansakuTrebiT baTumisa da foTis sasamarTloebis) mzadyofna da 

neba, ganaviTaros samarTlebrivi praqtika am mimarTulebiT.  

dasasruls Sevajameb, rom saqarTveloSi saerTaSoriso kerZo samarTlis 

Semdgomi ganviTarebisaTvis mniSvnelovania: ararezidentebis monawileobiT mimdi-

                                                 
46 saqarTvelos uzenaesi sasamarTlos ganCineba, 09.07.2014 w, saqme № a-544-S-17-2014. 
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nare yvela konkretul saqmeze ganzogaddes am tipis davebis gadawyvetis arsebuli 

saerTaSoriso praqtika da, zogadad, sadavo garemoebaTa mtkicebis standarti, samar-

TalSefasebis specifika, `doqtrina~ da Teoriuli wyaroebi. sasamarTlom ar unda 

SezRudos advokati precedentul SemTxvevebze miTiTebaSi. es mogvcems SesaZleblo-

bas, sasamarTlosa da advokatis TanamonawileobiT damkvidrdes swori samarTlebri-

vi praqtika, im tipis davebze, rac axalia saqarTvelos samarTlebrivi sivrcisaTvis.  

Cvens SemTxvevaSi, swored davis specifikiT gaTvaliswinebul sakiTxebSi safuZ-

vlianad CaRrmavebam da maTi gadawyvetis saerTaSoriso praqtikis gaanalizebam mog-

vca SesaZlebloba, realuri iuridiuli Zala SeeZina saqarTveloSi ucxo qveynis spe-

cializebul sazRvao arbitraJSi gamotanil gadawyvetilebas. 
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Paata Kopaleishvili∗ 

Problems of Recognition and Enforcement of Foreign  

Arbitration Awards made on Maritime Dispute in Georgia 

Legal practice related to the recognition/enforcement of arbitration award for the private 
maritime disputes made by the foreign country arbitration, effective in Georgia.  All problems 
generated between the non-resident entities, at the different stages of their relationship with 
the Georgian legal system is generalized in the article.  
Article reviews local Georgian legislation as well as international legislation effective in the 
private maritime area; moreover, article covers deficiencies in the legal regulations, practices 
for the document maintenance and legal evaluation practices characteristic to the 
international maritime disputes.  
The position regarding the following issue is presented in the article: standard for the written 
“arbitration agreement”; the need for evaluation of the standard via the criteria different from 
the established ones is justified.  
Via the resolution of the specific dispute in the legal space of Georgia, the practice for the 
recognition and enforcement of arbitration awards made outside Georgia on the private 
maritime disputes has been established; moreover, within such practice, the standard on the 
evaluation of evidences different to the effective standard has been established. 

Key words: International Private Maritime Dispute,  recognition and enforcement of arbitra-
tion award, made by the foreign arbitrage, in Georgia, standard for written “arbitration 
agreement”,  practice for document maintenance, additional law sources. 

1. Introduction 

The purpose of the present article is to study the problems of recognition and enforcement of decision 
made at the specialized - maritime arbitration of foreign country in Georgia. Accordingly, the survey 
simultaneously covers the problematic issue of development of arbitration law in Georgia, such as 
recognition and enforcement of arbitrary decision made outside Georgia; in addition, topical issues of one 
of the significant directions of the International Private Law - Private Maritime Law, such as characteristics 
of paperwork and legal-evaluation in this field. 

In general, for institutional development of alternative means of dispute resolution in Georgia, together 
with other issues, it is important to present the practical efficiency of dispute resolution in this form, by 
way of presenting the examples of specific works implemented. Discussing the advantages of dispute 
resolution in arbitration, for some reason the emphasis is regularly made on the same issues, such as: 
confidentiality, cost and time-saving, possibility of qualified and impartial resolution of dispute and etc. 

One more and very important advantage of arbitration is least highlighted. In particular, under the 
condition of globalization of modern international private legal-relationships, there are categories of 
disputes, which are so saturated with various "foreign country laws”, that it is practically impossible to 
place them within the framework of any one “public order”. At the same time, recognition and enforcement 
of decision made by the court of any country for such dispute in other country is much difficult than 
recognition and enforcement of arbitration decisions made in the same country. It can be said 

                                                 
∗  Director of International Arbitration under the Chamber of Commerce and Industry of Autonomous Republic of 

Adjara, Certified Mediator, Doctoral Student of Georgian Technical University Law Program.  
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unambiguously that the real legal outcome for such disputes can be achieved only if they are resolved via 
arbitration. The practical majority of disputes existent in the International Private Maritime Law belong to 
this type of disputes, the major portion of which is resolved in well-known arbitration institutions of 
various countries. 

With its arbitration centers operating outside Georgia, the Great Britain is undisputed leader, which 
was primarily conditioned by influence of English law on the establishment of modern international 
maritime and commercial law. Under the conditions of many years’ active practice, all important issues of 
dispute resolution are sophisticated and unified here. The disputes are considered by highly qualified 
arbitrators, who enjoy a great reputation and authority in the field of merchant shipping. Therefore, 
generalization of experience and practice of these institutions is important for the development of 
resolution of private maritime disputes in Georgia through alternative means. In this regard, deepening in 
such practical precedents, which have connection with the legal space of Georgia, is even more important. 

The findings and considerations presented in the article are based upon the particular dispute, in which 
I have represented the interests of one of the parties. The dispute began in Georgia, it’s essential discussion 
has continued in one of the famous arbitrations – London Maritime Arbitrators and Mediators Association 
(London Maritime Arbitrators Association — LMAA)1. Finally, the arbitration decision was returned 
back to Georgia again for recognition and enforcement purposes. 

The desire of presentation of the mentioned above case in the form of article was conditioned by its 
specificity, as the international private maritime dispute, which had to be executed in Georgia, was 
unknown for legal space of Georgia until now. At first glance it seems like nothing special, but taking into 
consideration that parties to the dispute did not represent the residents of Georgia, the Law of England 
represented the law to be applied by the agreement of the parties, the subject of dispute was located in 
Georgia and, accordingly, the interested party wanted  to execute the decision in Georgia; therefore, we 
were dealing with quite an interesting case. 

All those problems that had been raised at various stages of the particular dispute, in the process of 
dealing with legal system of Georgia, are generalized in the present article. In addition, the article presents 
the practice, which, literally, had been established by joint efforts of the court and lawyers. 

2.  Circumstances of the Case 

By the assignment of the company (affreighter - the same as consignor) registered in Seychelles, the 
company registered in Turkey (carrier - the same as governing ship-owner) has implemented the 
transportation of unprocessed barley from Eiski port (Russian Federation) to Poti port by the ship sailing 
under the flag of Togo owned by the company registered in Nevisi island (the ship owner – the registered 
ship owner)2. The freight was aimed for the resident company of Georgia (consignee). Supply was 
implemented under the condition - SIF-Poti.3 The ship was freighted (employed) through the broker. In 

                                                 
1 The London Maritime Arbitrators Association, The LMAA, <http://www.lmaa.org.uk/membership-browse.aspx?-

mtype=1>, The party discussing the disputes raised in international commercial navigation, one of the famous 
unions. It was established in current form on February 12, 1960, although, its roots count almost 300 years. 

Recommended arbitration clause about discussion of dispute in accordance with LMAA procedure is reflected in 
almost two hundred various type maritime shipping documents, unified under the auspices of international non-

governmental maritime organizations. Total number of disputes discussed annually exceeds 3000. 
2  In accordance with the Article 14 of the Maritime Law of Georgia the “ship owner” considers the nominal owner of 

ship, which is registered at the appropriate state plans’ register, as well as any physical or legal entity, which is in 
charge of the ship, regardless of whether it is the ship owner or uses this ship on any other legal basis, if there is no 

any direct instruction to act otherwise.   
3 Incoterms, 2010, <https://www.searates.com/reference/incoterms/cif/>. 
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fact, two documents were signed with regard to transportation: so called “resume” for transportation 
agreement - in electronic form and “bill of lading” – in the original form. 

Due to technical failure and other reasons impeding the navigation, the ship, in total, spent 50 days for 
transportation of freight for intended purpose, instead of planned 3-4 days. Accordingly, it entered Poti 
with significant delays. 

After commencement of vessel unloading, it was found that significant part of freight was damaged, 
due to which the freight receiver (consignee) stopped unloading until submission of financial guarantee by 
the carrier, which would give them possibility to cover the actual losses, which would be confirmed 
following the unloading. 

The carrier refused to submit the guarantee and, in contrary, required the guarantee for provision of 
damage inflicted by ship time-out due to termination of unloading, to which the consignee disagreed. In 
response to this the officers  closed the ship holds and stated the lien on goods under the ordinance of 
carrier. 

Following unsuccessful negotiations, the consignee rejected the purchase agreement4 on goods 
(freight) and actually was out of forthcoming processes. The legal relationship has been continued between 
the consignor and the carrier. 

Following unsuccessful negotiations between the parties, the consignor has brought a claim in 
accordance with the regulations of London Maritime Arbitrators Association (LMAA), with the request to 
compensate the damages inflicted by breach of transportation agreement. The carrier has submitted the 
counter-claim. 

According to the statement of consignor, the measure for provision of claim has been implemented in 
Georgia – the ship was seized,5 on which the freight owned by consignor and, stated by carrier as pledged, 
was located. 

The dispute was discussed personally by the arbitrator of London Maritime Arbitrators Association. 
The competence of arbitrator has been determined in accordance with the arbitration clause provided in the 
transportation agreement. The dispute was resolved based on the written materials, in accordance with the 
Law of England. 

According to final decision of arbitrator, the claim of consignor was satisfied, the carrier was charged 
by compensation of damage inflicted by freight destruction.6 The carrier's counter-claim was not satisfied. 

In order to recognize and enforce the lawful decision made by the arbitration, Georgia has been 
elected, as the actual subject of execution – the ship owned by the carrier, which was seized for the 
provision of claim, was located in Georgia. 

In accordance with the procedure established by the Georgian legislation, the petition together with 
appropriate documents was submitted to the Supreme Court of Georgia. The court has defined the 
deficiency,7 according to which the party was assigned to submit the original of “arbitration agreement” 
or duly certified copy, considered under the Law of Georgia “on Arbitration”, for accepting the petition for 
litigation. The court did not consider as sufficient so called “resume” of transportation agreement, prepared 
in electronic form, containing the “arbitration clause”, submitted together with the petition and confirmed 
translations of “bill of lading” signed for this transportation, for the purpose of written “arbitration 
agreement” form determined by the Law of Georgia “on Arbitration”. 

                                                 
4 According to the purchase agreement on goods, the consignee was imposed the liability to cover the value of 

purchase subject, by the agreed condition: SIF – Poti, following actual delivery of goods, which could not provide 

the consignor. Consequently, the parties agreed to cancel the purchase agreement on goods and disputable freight 
has been returned at consignor’s disposal.   

5 The Judgment of Kutaisi Appeal Court, dated 29.07.2013, Case 2/b-674-2013. 
6 At the Time of Making of Decision the Freight was Completely Destroyed in the Ship. 
7 The Judgment of the Chamber of Civil Cases of the Supreme Court of Georgia, dated 24.02.2014, Case №a-544-y -

17-2014.  
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Discussion and justification related to elimination of gaps defined by the court represents our subject 
of generalization, which was shared by the Supreme Court.8 Literally saying, in this way the standard 
(different from the existing one) of authenticity of “arbitration agreement” and evaluation of legal power 
was established for the purpose of recognition and enforcement of arbitration decision made on maritime 
disputes outside Georgia, in Georgia. 

3. Subject of Evidence 

There is no doubt that written “arbitration agreement” represents the basis, in general, while 
determining the issue of  enforcement of arbitration decision. However, during making the decision with 
regard to issue of recognition and enforcement of arbitration decision, made outside Georgia, when the case 
relates to the recognition and enforcement of decision made for second non-resident subject in Georgia, in 
favor of non-resident subject, concerning the “arbitration agreement”, the court shall not rely only on 
internal law of country and the established judicial practice. 

It should not be disputable that non-resident subject, interested in recognition and enforcement of 
decision of arbitration, has direct legal interest to use the law, which can be chosen taking into 
consideration the conflicting principles of international private law of Georgia and which will have less 
demanding character with regard to the procedure for recognition and enforcement of arbitration decision 
or basics of refusal of enforcement. 

In turn, the court should discuss and decide the petition according to the law to be used based on the 
conflict rules. In case if the law of foreign country is applied,9 the court is obligated to take necessary 
measures to determine the essence of its norms, taking into consideration their official explanation, practice 
of use and doctrine in appropriate country. 

In addition, for the recognition and enforcement purposes, the court should research and evaluate the 
submitted evidences, taking into consideration the specificity of paperwork typical for international private 
maritime legal-relationships. 

Based on all mentioned reasons, the subject of evidence, more precisely, subject of evaluation was 
formulated before the court as follows: 

Instead of confirmation of compliance of the standards of written “arbitration agreement”, considered 
under the internal legal practice of Georgia with the “arbitration agreement” submitted in the case, 
justification that, according to the law to be applied in given dispute, the “arbitration agreements” 
submitted in the case have legal power, meets the requirements of “New York Convention“10 of 10/06/1958 
about recognition and enforcement of arbitration decisions of foreign countries” and is satisfactory for the 
purpose of recognition and enforcement of arbitration decision considered under the “Convention”. 

According to given discussions, actually, the court was offered the standard of legal evaluation for this 
type of petitions, so called “upper limit”, different from the existing one – evaluation not of contradiction 
to the requirements of national standards, but non-existence of contradiction to “public order” of Georgia. 

Proceeding from the purposes of subject of evidence, three different forms of written “arbitration 
agreement” related to case had been evaluated. 

- the written “arbitration agreement” incorporated by the way of reference – in the original of “bill 
of lading”, in which the transportation agreement (charter) including the “arbitration agreement” is 
indicated as the basis for legal relationship of parties. 

                                                 
8 According to Judgment of Chamber of Civil Cases of the Supreme Court of Georgia, dated 07.04.2014, the petition 

on recognition and enforcement of arbitration decision was accepted for litigation, Case №a-544-y -17-2014. 
9 § 1, Article 3 of Law of Georgia “on International Private Law”. 
10 See <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII_1_r.pdf>, is in force for Georgia since 

August 31, 1994.   
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- „arbitration clause “– signed by the parties in electronic form, in the “resume” of key conditions of 
transportation agreement (charter). 

- “arbitration agreement” signed in form of exchange of arbitration claim and arbitration counter-
claim, according to which the defendant did not make disputable the existence of "arbitration 
agreement". Moreover, he/she additionally submitted the counter-claim to the arbitration. 

During evaluation of each form, the “New York Convention” was used as legal source, as well as 
provisions regulating the specific relationships indicated in directly submitted documents. 

4. Evaluation of Transportation Documents 

- obligatory-legal relationship between the parties (between affreighter, the same as consignor and 
carrier, the same as ship owner) has been established: based on the so called “resume”, agreed according to 
basic conditions of transportation agreement, signed in electronic form; 

According to the record made in last paragraph of the “resume”, the following is incorporated in it: 
typical forms of unified charter of BIMCO (Baltic International Maritime Conference)11, named as 
regulations provisions of (“Gencon 94”)12. 

- Existence of obligatory-legal relationship established under the transportation (charter) agreement 
was evidenced by the original of “bill of lading” presented in the case. 

The mentioned document also represented the typical form of unified bill of lading of BIMCO (Baltic 
International Maritime Conference), named as “Congenbill – 94”13, in which the details of specific legal-
relationship is entered. 

According to the general principles of incorporation, established in international maritime 
transportation, referencing of any unified document in requisites of transportation documentation means 
that it includes the typical provisions of those documentation, for which the reference is made, 
notwithstanding these provisions are formally represented in the transportation document or not; i.e. the 
complete legal content of the specific transportation document consists of combination of provisions of 
major document and combination of provisions of unified document incorporated in it.  

(1) complete content of the maritime transportation agreement (charter) includes also the typical 
provisions of unified charter (“Gencon 94”) of BIMCO, filled in by the conditions of “resume” agreed by 
the parties. Accordingly, the obligatory-legal relationship of parties shall be assessed by combination of 
these provisions. 

(2) complete content of “bill of lading” presented in the case includes also the typical provisions of 
BIMCO’s unified bill of lading - “Congenbill – 94”. Accordingly, the legal relationship generated by this 
bill of lading should be evaluated also taking into account the typical provisions of “Congenbill – 94”. 

Directly these documents are incorporated in “charter” and “bill of lading”, together with 
incorporation of appropriate unified provisions (“Gencon 94” and “Congenbill-94” are considered) and 
create unified legal source. 

Let’s distinguish directly the issues of “arbitration agreement”, as the issue of incorporation of 
autonomous agreement of parties and its compliance with the standards of written “arbitration 
agreement”, out of general principles of legal incorporation. 

                                                 
11 Use of BIMCO unified forms is recommended in accordance with the Maritime Code of Georgia. Annex to the 

Maritime Code of Georgia – “Maritime Terms used in the Code”, § 49. Accordingly, it does not Contradict the 
“Public Order” of Georgia.   

12 See <https://www.bimco.org/~/media/Chartering/Document_Samples/Voyage_Charter_Parties/Sample_Copy_GENCON-
_94.ashx>. 

13 See <https://www.bimco.org/~/media/Chartering/Document_Samples/Withdrawn/Sample_Copy_CONGENBILL-
_94.ashx>.  
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5. Evaluation of Written "Arbitration Agreement" Forms 

(1) “arbitration agreement” fulfilled in the form of incorporation.  
- the agreed “resume” of main conditions of transportation fulfilled electronically and, more precisely, 

certified by the parties and provided to each other in electronic form, which also includes typical provisions 
of unified charter the “arbitration clause (agreement)” is indicated.  

By reasonable analysis (sub-paragraph (d)) of content of paragraph 19 of “Gencon 94” of unified 
charter, there is no doubt that in case of absence of specific “arbitration agreement” between the parties, 
paragraph (a) of present clause is applied. This means that the dispute is discussed: according to the rules of 
London Maritime Arbitrators Association (LMAA), the place of conducting of arbitration – London, the 
law to be applied – England, which was implemented in our case. 

For information, in the descriptive part of arbitration decision14, the arbitrator indicates the paragraph 
19 as the basis for the own competence. 

For its part, the original is presented in the case on the first page of “bill of lading”, indicated 
according to the paragraph 1 of “transportation conditions”, unified together with other provisions of the 
“arbitration agreement” considered under paragraph 19 of charter is also incorporated in bill of lading. 
This means that by presenting the original of bill of lading, the original of “arbitration agreement”, i.e. in 
general, the original of written “arbitration agreement” between the parties, fulfilled in the form of 
reference incorporation, are actually presented in the case. 

(2) “Arbitration Clause” Existing in Transportation Agreement Signed in Electronic Form.  
In accordance with the practice established in international maritime transportation, hiring 

(affreighting) of ship for transportation of freight on specific route is implemented by so called broker, who 
represents the full participant of this legal relationship, which is reflected in the special section of unified 
charter.15 

In the most cases, the potential tenant (affreighter) of ship and ship owner are in different locations 
geographically and conditions of transportation between them are agreed taking into consideration the type 
and features of freight, as well as constructive features of carrier ship, by the broker. 

Finally, following the agreement of conditions by the “broker”, the transportation agreement is 
concluded in electronic form, in the form of “resume” – details of specific transportation agreement, in 
which the name of unified charter will be indicated. 

Following actual placement of freight, considered under the transportation (charter) agreement, on the 
ship, the ship captain16 issues the special freight document to the consignor – the “bill of lading”, in the 
form of several originals, the number of which will be indicated in the same document. 

For the purpose of evidence, and for evaluation of significance of data reflected in the “bill of lading”, 
it is important to understand the “bill of lading” – as the legal content of document, and determine those 
circumstances, the availability / unavailability of which can be proved by the “bill of lading”. 

Under the established practice, the international maritime transportation, as the economic activity, is 
mainly implemented on the basis of summary documents, such as the “bill of lading”, which follows from 
the fact that in maritime transportation the “bill of lading” fulfils three functions simultaneously: 

-  confirms the receipt of freight by the carrier on the ship, 
- submits the freight-disposal document, and  
- confirms the availability of maritime transportation agreement between the carrier and consignor.17  

                                                 
14 Arbitration Decision of November 2, 2013, 2, §2.   
15 Conditions of unified charter “Gencon 94”, Part 1, Section 1.   
16 In accordance with the Article 51 of the Maritime Code of Georgia, “the ship captain, with its official position, is 

considered as the representative of ship owner and freight owner in all arrangements related to the ship, freight or 

navigation, as well as during resolving of disputable issue raised with regard to the property entrusted to him, if the 
representative of ship owner or freight owner is absent”. 
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The content of “bill of lading”, as the legal document, is detailed in the United 
Nations International Convention “on the Carriage of Goods by Sea”, 1978 (the “Hamburg Rules”).18 

The role and purpose of “bill of lading” in maritime transportation is implemented in Georgian 
legislation in accordance with the international norms and absolutely complies with international 
standards.19 The mentioned conditions, that application of “bill of lading” as the evidence of those details 
(circumstances) of legal relationships, which is reflected in the same “bill of lading”, does not contradict 
the “public order” of Georgia and can be applied in the court. 

By generalization of presented norms, the legal meaning of data indicated in the “bill of lading” 
concerning the specific transportation agreement, can be summarized as follows: unless otherwise 
confirmed, the “bill of lading” confirms the authenticity of conditions of transportation (charter) agreement, 
submitted by the participant of legal relationship, the formal requisites of which are indicated in the same 
bill of lading (“presumptive proof”)20. In this case, for formal authenticity purposes, the form of fulfillment 
of agreement makes no difference. 

Thus, based on the original of “bill of lading” existing in the case the availability of transportation 
(charter) agreement and legal power of its provisions, including the “arbitration agreement”, is evidenced 
in the form as it is reflected in the copy submitted by one of the participants of legal relationship, 
notwithstanding the form of fulfillment of this agreement. 

(3) Written "arbitration agreement" concluded in the form of exchange of arbitration claim and 
arbitration counter-claim. 

- Both participants of legal relationship represent the foreign country resident legal entities, which had 
experience of activities in the field of legal relationship.21 At the moment of commencement of arbitration 
proceeding and during the  period of reviewing of arbitration proceeding (no less than five months), the 
competence of arbitration was not disputed by the defendant. The party was participating in the full process 
of arbitration proceeding. In parallel to formal participation, party actively used its procedural rights 
(submission of counter-claim for claim, provision of written explanation to the arbitrator and bringing of 
counter-claim). Following making the arbitration decision, the defendant did not submit the claim against 
the decision for any reason, among them not the annulment of "arbitration agreement" or existence of 
arbitration competence. The arbitration decision has legal force. 

All these circumstances confirm that the defendant had a subjective will, which was expressed by 
concluding of charter (transportation) agreement containing the “arbitration clause” with the opposing 
party and by signing the “bill of lading”. It also had the objective will, which was realized by 
subordination of arbitration to the jurisdiction to the full extent and recognition of its results. 

During entire period of discussion of the dispute at the arbitration, the ship owned by the defendant 
was located in Poti port, based on the measures of provisional remedies, accepted by the Kutaisi Appeal 
Court. In case of disputing of competence of arbitration discussing the dispute towards the “arbitration 
agreement” between the parties in general, naturally, the defendant would have carried out some legal 
procedures against the claim on provisional remedies, for protection of its own and quite valuable property. 

                                                                                                                                                         
17 Convention “for the Unification of Certain Rules of Law Relating to Bills of Lading”, 1924 and the protocol of 

amendments to it, 1968 (“Hague-Visby Rules”) for Georgia, effective 09.09.1995. Articles: 1(b) 3  (3, 4, 7); 4; 

    Despite the absence of a formal denunciation, it lost the power for Georgia, five years following, 01.04.2003, 
Joining of Georgia 01.04.1997, to the Convention (“Hamburg Rules”) of United Nations “on transportation of goods 

by sea”, 1978, (§ 4, Article 31 of “Hamburg Rules”). 
18 the Convention (“Hamburg Rules”) of United Nations “on transportation of goods by sea”, 1978, for Georgia 

effective 01.04.1997. Articles, 1,7, 14, 15, 16. 
19 Maritime Code of Georgia,  Articles 114.3, 118, 119, 120, 121, 122, 148. 
20 See <http://www.nplg.gov.ge/publishers/samoqalaqo/index.php?do=view&id=374>.     
21 Recording, 28.01.2013 in the Transportation, Charter,  Agreement about Last Three Transportations, § 2.   
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Thus, exchange of arbitration claim and arbitration counter-claim between the parties, by which the 
claiming party has indicated about bringing of dispute to the competent arbitration and the defendant has 
not rejected the competence of arbitration by the counter-claim – availability of “arbitration agreement”, 
undoubtedly meets the standard of written “arbitration agreement”, concluded in the form of exchange of 
arbitration claim and arbitration counter-claim. 

6. Legal Justification of Adequacy of Submitted “Arbitration Agreement” 

a) Collision rules to be applied towards the authenticity of “arbitration agreement”: 
In accordance with the article 2 of the law “on International Private Law”, the regulations considered 

under the international agreements have the preferential legal power compared with regulations considered 
under this law. Multilateral international agreement, the rules of which have preferential legal power, in 
this case, is primarily represented by the New York Convention “on the Recognition and Enforcement of 
Foreign Arbitral Awards”, 10/06/1958.  

Proceeding from the purposes of the “Convention”, it sets a certain attitude supporting the 
enforcement of the arbitration decision, due to which the convention has the advantage in international 
practice, compared with the less favorable national legislation.  The Convention is under the composition of 
Georgian legislation, due to joining of Georgia the convention, which gives the possibility for the court to 
apply the “Convention” in particular case as legal source. Thus, with regard to the authenticity of written 
“arbitration agreement” and its form, the court shall not apply more stringent requirements considered 
under the internal legislation, than it is established under the “Convention”. 

It is noteworthy, that in turn the “Convention” also establishes very important “principle of collision 
for use of more favorable law”22, according to which the party, interested in recognition and enforcement. 
is authorized to rely on the regulations, which are more favorable for them than the “Convention”. 
Naturally, such rules should be based on the law, by which the given legal relationship can be regulated, 
taking into consideration the conflicting norms of the country, where the law is chosen. Thus, one more 
principle of collision, which the court should necessarily take into consideration – is the law chosen by the 
parties. 

According to the paragraph 1, Article 35 of the law “on international private law”, proceeding from 
the contractual relationships, the rights and obligations, definition of the agreement, fulfillment, 
termination, results of annulment, breach of obligations, pre-contractual and post-contractual relations, 
including the violation of obligations, are regulated by the law of the country chosen by the parties. 
However, the paragraph 3 of the same article (35) of the law, defines the condition of annulment of 
agreement on the law to be applied, but even in this case, by disposition of paragraphs 3 and 1 of article 36 
of the same law, the Georgian law cannot be applied in any case, as the law of country most closely related 
to legal relationship of parties. 

By the materials of the case it is undoubtedly defined that the parties choose Law of England as the 
form of law to be applied in the legal relationship. Accordingly, availability and legal power of relationship 
independent from the “arbitration agreement”, as the maritime transportation agreement, should be 
evaluated according to the norms of Convention23 “on the Recognition and Enforcement of Foreign 
Arbitral Awards” and law of the country chosen by the parties, not Georgia. 

b) Material and legal justification of authenticity and legal power of “arbitration agreement”: 
The issue can be conditionally divided into two parts:  

                                                 
22 See <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII_1_r.pdf> ,“§ 1, Article 7 of the Conventi-

on “on the Recognition and Enforcement of Foreign Arbitral Awards”. 
23 The New York Convention “on Recognition and Enforcement of Foreign Arbitral Awards”, 10.06.1958, for Great 

Britain and the United Kingdom of Northern Ireland has entered into force on 23.12.1975, <http://www.unci-
tral.org/uncitral/ru/uncitral_texts/arbitration/NYConvention_status.html>.    
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(1) According to the law of country (England) to be applied, authenticity and legal power of agreement 
fulfilled in electronic form, among them “arbitration agreement”. 

(2) International standard considered under “Convention”, with regard to the concept, validity and 
legal power of written “arbitration agreement”. 

(1)   Evaluation of issues presented in this sub-chapter was implemented using the special norms of 
law of country to be applied. In particular, the law “on Maritime Transportation of Freight”,24 1992, 

and law “on Arbitration”, 1996.25 
It must be noted that the law “on Maritime Transportation of Freight” does not set any special 

restrictions with regard to signing of maritime transportation documents. For the purpose of availability of 
legal relationship, the charter fulfilled in any form, including electronic form is taken into consideration, by 
which it is possible to determine objective will of the parties. There is a requirement with regard to bill of 
lading, that its legal meaning and designation can be realized only based on the original. 

Taking into account the principles of English law: any regulation, which is not subject to the 
restriction, can be applied as “law source”. Thus, it can be concluded that there is no basis for dispute 
according to the law of the country to be applied towards the authenticity of transportation (charter) 
agreement, dated 28/01/2013, signed in electronic form. Accordingly, there is no basis for dispute, and 
towards any of its provisions, among them - the “arbitration agreement”. 

It is noteworthy, that liberal approach towards the form of execution of agreement, during evaluation 
of its validity and legal power, is reflected in the law of Georgia to some extent, (civil code), however, 
mentioned norm is least applied for some reasons. In particular: 

The practitioners will be convinced that it is less trustworthy that court of Georgia considers as 
sufficient proof the agreement executed by telegraph, fax or electronic form during alleging the disputed 
circumstances, and not to require submission of their originals. Presumably, similar approach could be 
relevant in the justice system of other country. The mentioned issue requires more detailed analysis; in 
addition, it is beyond the subject of our research and, therefore, we will not come back to this issue. To 
summarize, I would like to point out that, notwithstanding the approach of national courts towards the 
issue, development tendencies of modern international private law, communication progress and modern 
requirements of private law have conditioned development of diversity of contractual relationships. The 
mentioned tendencies are reflected in several documents developed by the United Nations Commission on 
International Trade Law (UNCITRAL). In particular: 

- „UNCITRAL Typical Law on Electronic Commerce “, 1996.26  
- „ UNCITRAL Typical Law on Electronic Signatures “, 2001.27  
- Convention “on the Use of Electronic Communications in International Contracts”, 2006.28 
In addition, Electronic Conditions of International Chamber of Commerce (ICC), 2004, and 

Manual of International Chamber of Commerce on conclusion of agreement by electronic means.29  
For clearness of discussion in this context, it will be interesting to reference to the role of so called 

“broker” in organizing the maritime transportation. The concept and rights-liabilities of “broker” are not 
considered under any applicable international multilateral document, related to the maritime transportation, 

                                                 
24 See <http://www.legislation.gov.uk/ukpga/1992/50/contents>, Unofficial Translation is Applied in the Text.   
25 See <http://www.legislation.gov.uk/ukpga/1996/23/enacted>, Unofficial Translation is Applied in the Text.   
26 See <http://uncitral.org/uncitral/ru/uncitral_texts/electronic_commerce/1996Model.html>,  Georgia is not a Partici-

pant.  
27 See <http://uncitral.org/uncitral/ru/uncitral_texts/electronic_commerce/2005Convention.html>, Georgia is not a 

Participant.   
28 <http://uncitral.org/uncitral/ru/uncitral_texts/electronic_commerce/2005Convention.html>, Georgia is not a Partici-

pant.   
29 See <https://cms.unov.org/documentrepositoryindexer/MultiLanguageAlignment.bitext?DocumentID=f478bb21-be-

da-4ca3-bc42-95fe30dd98ff&DocumentID=3df3db97-8f61-4a5a-9b06-c55160cc0668>.    
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but this institution actually exists, and represents one of the key actors at the maritime transportation 
market, enjoys the legal capacity and its status is recognized by unified documents (the graph appropriate 
for charter is considered). 

Therefore, during the evaluation of “trade habits”, as actual circumstances based on law source, the 
evaluation shall be implemented by the court not for their compliance with some set of norms bearing the 
formal signs (national legislation, international conventions, agreements), but for their possible 
contradiction to the “public order” of the country of location of legal evaluation. 

Electronic format of documentation has been established on 14/03/2008 in the internal state law of 
Georgia in a bit different form by the law “on Electronic Signature and Electronic Document”. Thus, in 
general, the agreement fulfilled in electronic form cannot be considered as contradicting the “public 
order”. 

In our particular case, we can conclude that charter fulfilled on 28/01/2013 in electronic form, 
including the existing “arbitration clause” in general, does not contradict the judicial principles of Georgia. 
The subject of research and evaluation can be revealed only by this agreement, compliance of objective will 
of parties to their subjective will, and not the sufficiency and legal power of fulfillment of agreement in 
general and “arbitration agreement” in electronic form. 

As for the issue of authenticity of “arbitration agreement”, according to Law of England, 1996 “on the 
Arbitration”, lets discuss some special norms of the law for evaluation purposes.30  

„ .......................... 
Article 5. Agreements to be in Writing  
(1) The provisions of this part apply only where the arbitration agreement is made in writing, and any 

other agreement between the parties as to any matter is effective for the purposes of this part only if in 
writing.  

(2) There is an agreement in writing if:  
(a) the agreement is made in writing (whether or not it is signed by the parties),  
(b) the agreement is made by exchange of communications in writing, or  
(c) the agreement is evidenced in writing.  
(3) Where parties agree otherwise than in writing by reference to terms which are in writing, they 

make an agreement in writing. 
(4) An agreement is evidenced in writing if an agreement made otherwise than in writing is recorded 

by one of the parties, or by a third party, with the authority of the parties to the agreement. 
(5) An exchange of written submissions in arbitral or legal proceedings in which the existence of an 

agreement otherwise than in writing is alleged by one party against another party and not denied by the 
other party in his response constitutes as between those parties an agreement in writing to the effect 
alleged.  

(6) References in this article to anything being written or in writing include its being recorded by any 
means.  

Via the generalization of norms, the following conclusion can be made: presented law establishes 
quite liberal approach towards the standard for the written arbitration agreement, according to which will of 
parties expressed in the written note implemented in any form is considered as written agreement. 
Moreover, disposition of the article 6(1), admits the possibility of starting arbitration dispute even in case 
of so called “non-written” arbitration agreement. Criterion for the definition of authenticity of 
“Aberration agreement” is expressed will of the parties, investigation of which is possible. We can 
conclude that according to the English law, it is possible to consider as the deficiency of “Arbitration 
agreement” not the formal type of deficiency (form of conclusion of the arbitration agreement), but its 
legal contents, which would create justified doubts regarding the authenticity of expressed will.  

                                                 
30 Unofficial Translation of Author is Applied.   
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The above mentioned feature of English law comprehensively justifies that in our case, there are all 
three forms of “Arbitration agreements” provided in the case:  

- „Arbitration clause” – concluded by the parties in an electronic format, in the “Resume” of key 
conditions of the transportation agreement (charter);  

- Written «Arbitration agreement” of reference type incorporation form – reflected in the original 
Bill of Lading, where the specific transportation agreement (same Resume) containing “Arbitration 
clause” is referenced as the basis for the legal relationship between the parties;  

- «Arbitration agreement” concluded in the form of exchange of arbitration claim and 

arbitration counter-claim,  
And they possess legal power and are authentic according to the law of the country (England) to be 

applied.  
(2) International standard considered under the “Convention” related to the notion of “Written 

arbitration agreement”, its authenticity and legal power.  
For the purpose of generalization of the issue and due to the lack of practice of application of 

convention on the “Acknowledgement and enforcement of foreign arbitration decisions” in Georgia, I 
deemed it expedient, to use “Doctrine”31 as the supportive source of law for the interpretation of 
“Convention” norms in accordance with the international standards, the above not contravening the 
“Public order”32of Georgia, in particular:  

According to the paragraph 2, article 2 of the convention:  
The term “agreement in writing” shall include an arbitration clause in a contract or an arbitration 

agreement, signed by the parties or contained in an exchange of letters or telegrams.33  
Based on the generalization of norms it is undoubted that approach of the “Convention” to the 

“Arbitration agreement” is based on the presumption of its authenticity in formal as well as material 
terms. It is only possible to change the above mentioned authenticity presumption via the limited basis. 

Definition of formal authenticity of “Arbitration agreement” is based on the liberal tendency 
towards the requirements for the agreement in writing, considered under the “Convention”. The practice 
demonstrates that, in general, courts are following the guiding principle that “Arbitration agreement” is 
authentic, where there is a reasonable basis for proving that written offer has been accepted at the arbitral 
body and “coincidence of will of parties” was in place.34 Moreover, acceptance could be expressed in 
various forms and depends on the characteristics of legal relationships.  

The courts have different position on whether it is sufficient to refer to the freight agreement, which 
contains the clause on the “Arbitration agreement”, in the “Bill of Lading”. Again it must be taken into 
account, whether the parties knew or had to know about the “Arbitration agreement”. If the “Bill of 
Lading” specifically refers to the arbitration agreement included in the freight agreement, this is generally 
considered as sufficient.35 

In our case, Bill of Lading issued by the transportation company (defendant) undoubtedly confirms full 
acceptance of charter agreement indicated in the “Bill of Lading” and “Arbitration agreement” 

                                                 
31 ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges. 

<http://www.arbitrationicca.org/media/2/13717346017380/georgian_translation_judges_guide_website_with_cover

_20june.pdf>.    
32 Article 3, 1, of the law of Georgia on “Private International Law”. 
33 See <http://www.uncitral.org/uncitral/ru/uncitral_texts/arbitration/2006recommendation.html>, on the Definition Is-

sues for the §  2, Article 2 and §  1, Article 7 of the “Convention”, According to the Recommendations Made by the 

United Nations Trade Law Commission, UNSITRAL, 07.07.2006 year: §2, Article 2 of the “Convention” shall be 
interpreted with the consideration of the fact that circumstances described in it does not have exhaustive nature”; 

34 ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 61, § s 1 and 2.   
35 ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 63, §3.   
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incorporated.36 “Bill of Lading” was concluded by the defendant independently and contrary to the above 
stipulation, no indication was made in the document. In other words, defendant has not made new, 
modified offer on conditions agreed via the charter, including clause on “Arbitration agreement”.  

Let’s go back to the issues of existence and authenticity of “Arbitration agreement”.  
As any other agreement, arbitration agreement is also subject to the rules for formation and material 

authenticity. Accordingly, it is authentic, except the cases, when arbitration agreement “is void and 
cancelled, in-operative or it is impossible to perform it”.  

Material authenticity standards for “Arbitration agreement” defined under the “Convention”:  
(i) „Void or Null” – refers to the cases, where the legal relationship incorporating the arbitration 

agreement was from the beginning accompanied with the certain basis for voidance. This category includes 
arbitration clause in the unquestionably void or questionable legal relationship (deal) or reference to the 
above. Defects related to the conclusion of arbitration agreement, such as incapacity or absence of authority 
also come under this category.  

(ii) “In-operative” – For the purposes of article 2 and article 3 of the convention, in-operative 
arbitration agreement is an arbitration agreement, which was valid for certain period of time, however, later 
lost its legal power. Exception of “in-operativeness” generally covers refusal of ones right, recall, 
annulation or termination of arbitration agreement. Arbitration agreement is considered as in-operative, if 
the same dispute between the same parties is resolved by the court or arbitral tribunal, or when parties 
reached agreement on the annulation of arbitration agreement.  

(iii) „Incapable of being performed” – the above mentioned include cases, when the arbitration 
proceedings cannot be continued due to the existence of factual or legal hindering circumstances. It is also 
possible that arbitration agreement is drafted in such a poor way that creates legal obstacle for the 
commencement of arbitration proceedings. Such arbitration agreement is also void.  

In our specific legal relationship, case materials do not confirm existence of any such sign. 
Accordingly, it is straightforward that all three forms of “Arbitration agreement” present in the case 
satisfy standards of material authenticity as defined under the “Convention”.  

In general, “Convention” defines, authenticity presumption standard of “Arbitration agreement” 
submitted together with the request on the recognition and enforcement of “Arbitration award”.  

Article III obligates Contracting States to recognize Convention awards as binding unless they fall 
under one of the grounds for refusal defined in Article V.37 

At this stage of arbitration proceeding, the claimant is bearing the burden of assertion and he/she is 
obliged to present documents considered under the “Convention”.38  

In accordance with the mentioned above provision (Article 4 (1) (b)), the party seeking enforcement 
must supply a document that is prima facie a valid arbitration agreement. At this stage the court need not 
consider whether the agreement is “in writing” as provided by Article II (2) or is valid under the applicable 
law. The substantive examination of the validity of the “Arbitration agreement” and its compliance with 
article 2(2) of the Convention takes place during phase II of the recognition or enforcement proceedings.39  

At the mentioned stage of recognition-enforcement certain type principles are valid, courts shall be 
guided by these principles, in particular:  

- no review on the merits;  

                                                 
36 <https://www.bimco.org/~/media/Chartering/Document_Samples/Withdrawn/Sample_Copy_CONGENBILL_94.ash>, In 

the §  1 of “Transportation Conditions” provided on the first printed page of “Connoisament” it is imperatively 

indicated that “all provisions and conditions, concessions ad exceptions are reflected in the charter dated with the 
date indicated in the same Connoisament, including the law to be applied and arbitration clause, is considered as 

incorporated in the present connoisament”.  
37 ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 94, § 1.  
38 See <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII_1_r.pdf>, Article 4. 
39 ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 102, § 1.  
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– burden on respondent of proving the exhaustive grounds;  
– exhaustive grounds for refusal of recognition and enforcement;  
– narrow interpretation of the grounds for refusal;  
– limited discretionary power to grant the recognition and enforcement even if one of the grounds 

applies.40  
Out of the presented principles, for the purpose of controlling the authenticity and sufficiency of the 

“Arbitration agreement”, implementation of the first two principles by the court is particularly important. 
As the burden for the proving the questionability of legal power of the arbitration agreement is borne by the 
respondent, if there are the grounds for refusal of recognition and enforcement as stipulated under the 
article 5 (1) of the “Convention”. Mentioned above grounds are exhaustively defined in the “Convention”.  

Court can at its discretion refuse recognition and enforcement, only in case of existence of any grounds 
envisaged under the article 5(2).  

Bearing in mind the purpose of the Convention, namely to “unify the standards by which ... arbitral 
awards are enforced in the signatory countries”, its drafters intended that the grounds for opposing 
recognition and enforcement of Convention awards should be interpreted and applied narrowly and that 
refusal should be granted in serious cases only.41 

 Discussion regarding the standards for the “Written arbitration agreement” envisaged under the 
“Convention” would be certainly incomplete, without reference to the UNCITRAL Model Law on the 
International Commercial Arbitration (1958 year),42 which undoubtedly influences the interpretation of 
„Convention” norms by the courts. Article 7 of the mentioned law, notion and form of “Arbitration 
agreement” defines the following:  

(1) "Arbitration agreement" is an agreement by the parties to submit to arbitration all or certain 
disputes which have arisen or which may arise between them in respect of a defined legal relationship, 
whether contractual or not. An arbitration agreement may be in the form of an arbitration clause in a 
contract or in the form of a separate agreement  

(2) The „Arbitration agreement” shall be in writing.  
(3) „Arbitration agreement” is in writing, if its contents are recorded in any form, despite the fact, 

whether the „Arbitration agreement” or agreement was concluded in the oral form, action or any other 
mean.  

(4) Requirement for the conclusion in the written form of the “Arbitration agreement” is satisfied, if 
concluded by means of electronic communication, if information contained in such communication is 
accessible for its further use; “Electronic communication” implies any communication, which the parties 
implement by means of informational messages; “Informational message” means information, which is 
published, sent, received or stored by means of electronic, magnetic, optical or similar means, including 
and not limited to electronic data interchange (EDI), electronic mail, telegram, telex or tele-copy.  

(5) Moreover, arbitration agreement is deemed to be concluded in the written form, if it is drafted in 
the form of exchange of arbitration claim and arbitration counterclaim, in which the existence of an 
arbitration agreement is alleged by one party and not denied by another.  

(6) The reference in a contract to a document containing an arbitration clause.43  
It must be noted that article 8 of the law of Georgia on “Arbitration agreement” complies with the 

aspiration of the mentioned norm from the Model Law. In the event of full realization of article 8th 
capabilities, it would become possible to expand the contents of “Written arbitration agreement” over 
the standards defined under the “Convention” in the Georgian reality. Unfortunately, according to the 

                                                 
40 ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 106, § 1.  
41 ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 109, § 1.  
42 See <http://www.uncitral.org/uncitral/ru/uncitral_texts/arbitration/1985Model_arbitration.html>.  
43  The Unofficial Translation is Used.  
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practice set in the Georgian courts, for the recognition and enforcement of arbitration awards made locally 
in the country as well as in the foreign country, the original or notarized copy of separate “Arbitration 
agreement” or contract containing clause on “Arbitration agreement” certified by the parties is considered 
as only unalterable standard for written “Arbitration agreement”, which extremely limits the capacity of 
article 8 of the law of Georgia on “Arbitration” and merely devoids functions of other provisions of this 
article. 

 The above was driving basis for my mandator’s desire to apply “Convention” instead of relevant 
Georgian regulations for the recognition and enforcement of arbitration award. The above would enable us 
to justify to the court the possibility of application of the international practice envisaged under the 
“Doctrine” in addition to the application of practice, based on internal state arbitration legislation.  

Finally, by means of described factual and legal basis, we managed to justify to the court all three 
forms of written “Arbitration agreement” provided in the case:  

- „Arbitration clause” – concluded by the parties in an electronic format, in the “Resume” of key 
conditions of the transportation agreement; 

- Written «Arbitration agreement” of reference type incorporation form – reflected in the original 
Bill of Lading;  

- «Arbitration agreement” concluded in the form of exchange of arbitration claim and arbitration 
counter-claim,  

Comply with the standards envisaged under the legislation of the country (England) to be applied for 
the written “Arbitration agreement”. 

 Moreover, according to the convention on the “Recognition and enforcement of foreign arbitration 
decisions”, presented “Arbitration agreements” are authentic, have not been declared void, annulled or 
inoperative. Therefore, they have legal power and are sufficient for the recognition and enforcement of 
arbitration award as considered under the “Convention”.  

With the consideration of all above mentioned circumstances, the Supreme Court of Georgia admitted 
the appeal on the recognition and enforcement of award granted by the arbiter of the London Association of 
Maritime Arbitrators and satisfied such appeal44. 

7. Conclusion 

Finally, with the purpose to generalize certain issues, I would like to present several subjective 
positions on the problems, related to the resolution of international private maritime disputes in Georgia.  

Georgia, as the country with access to the sea, will always remain under the jurisdiction of 
international private maritime legal relationships, which would cause connection of Georgian justice with 
the disputes generated from such relationships. On the other hand, participants of such disputes will have 
legitimate expectation that disputes for which Georgian court have competence, would be resolved first of 
all based on the international norms, for which Georgia is participant and not on the basis of the internal 
legislation of the country; and moreover, the defined international practices would be applied as:  

− Despite the participation in up to forty multilateral agreements (conventions) of 
international maritime private law, until today there are no official Georgian translations of the above 
texts available, complicating their application in justice (court). 

− Generally, private legal relationships in connection with the international maritime 
transportations are characterized with the high level of “Custom” unification. In the process of legal 
evaluation of disputable circumstances, the international “trade” and “legal” customs are used as the 
law sources. 

                                                 
44 Resolution, the Supreme Court of Georgia, dated 09.07.2014. year, case №a-544-sh-17-2014.  
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− Naturally, all the above, within the law practice established in Georgia, complicates 
correct definition of material norms based on collision norms and legal evaluation of case 
circumstances.  
In the context of the solution of the above problem, I am of the view that, the primary objective must 

be readiness of Georgian courts (especially relevant for Batumi and Poti courts) and their will to thoroughly 
and not formally decide on any procedural issues related to such disputes. 

And finally, I will go back to the positions expressed at the beginning of the article and sum up 
everything:  for the development of international private law (arbitration: maritime law) in Georgia, during 
the review of each specific case, it is important to systematically generalize practices of leading countries in 
this direction of law, analyze standards of proving the disputable circumstances, hierarchy of law sources, 
specific features of legal evaluation. All the above will enable us to establish correct legal practices with 
the involvement of court and the lawyers.  

In our case, well-grounded in-depth examination of the issues and the process of analyzing its 
international practical solution, enabled us to equip the arbitration award adopted outside of Georgia with 
the real legal power in Georgia 
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oTar maCaiZe
∗ 

saarbitraJo sarCelis uzrunvelyofis  

RonisZiebis saxeebi qarTul kanonmdeblobaSi 

statiaSi ganxilulia qarTuli kanonmdeblobiT gaTvaliswinebuli saarbi-
traJo sarCelis uzrunvelyofis RonisZiebis saxeebi da maTTan dakavSire-

buli problemuri sakiTxebi. warmoCenilia sakanonmdeblo doneze da saar-
bitraJo praqtikaSi arsebuli xarvezebi. kerZod, is mizezebi, rac xels uS-
lis saarbitraJo sarCelis uzrunvelyofis RonisZiebis instituts ganvi-

TarebaSi da efeqtian funqcionirebaSi. gaanalizebulia uzrunvelyofis 
RonisZiebebis gamoyeneba saerTaSoriso saarbitraJo warmoebaSi da am ga-

mocdilebis gaziarebis mniSvneloba qarTul realobaSi. 

gansakuTrebuli yuradReba eTmoba „Anti-suit injunction~-is institutis gan-
viTarebis tendenciebs saerTaSoriso doneze da misi gamoyenebis perspeq-

tivebs qarTul saarbitraJo warmoebaSi.  
statiaSi agreTve gaanalizebulia yadaRis, rogorc saarbitraJo sarCelis 

uzrunvelyofis RonisZiebis, gamoyenebis mizanSewoniloba da mtkicebule-
baTa uzrunvelyofis sakiTxi saarbitraJo ganxilvaSi.  

sakvanZo sityvebi: arbitraJi, saarbitraJo sarCelis uzrunvelyofa, uz-
runvelyofis RonisZiebis mizani da saxeebi, yadaRa saarbitraJo warmoeba-

Si, mtkicebulebaTa uzrunvelyofa. 

 

1. Sesavali 

arbitraJi Tanamedrove msoflioSi aRiarebulia rogorc biznesdavebis alterna-

tiuli gadawyvetis efeqtiani saSualeba, romelic dRiTidRe ixveweba da viTardeba.1 

saqarTveloSi arbitraJis instituts arcTu didi istoria aqvs. pirvelad misi saka-

nonmdeblo doneze regulireba ukavSirdeba „kerZo arbitraJis Sesaxeb“ saqarTvelos 

kanons, romelic miRebul iqna 1997 wels. unda aRiniSnos, rom „kerZo arbitraJis Sesa-

xeb“ kanonma warmatebiT ver itvirTa funqcia — mis safuZvelze Seqmniliyo efeqtiani 

davis alternatiuli gadawyvetis meqanizmi.2 aqedan gamomdinare, saWiro gaxda axali 

kanonis SemuSaveba, romelic upasuxebda Tanamedrove saarbitraJo warmoebis gamow-

vevebs da xels Seuwyobda arbitraJis institutis ganviTarebas saqarTveloSi.3 2009 

wels miRebul iqna da 2010 wlidan ZalaSia axali „arbitraJis Sesaxeb“ saqarTvelos ka-

noni, romelic daefuZna gaerTianebuli erebis saerTaSoriso savaWro samarTlis ko-

misiis mier SemuSavebul modelur kanons saerTaSoriso komerciuli arbitraJis Sesa-

                                                 
* Tsu-is iuridiuli fakultetis doqtoranti, iuridiuli firma J&T Consulting-is ufrosi 

iuristi, Tbilisis saarbitraJo institutis Tavmjdomaris TanaSemwe.  
1  cercvaZe g., saerTaSoriso arbitraJi (SedarebiTi analizi), Tb., 2012, 24; gansxvavebuli azri 

ix. Stipanowich Th.J., Arbitration New Litigation, University of Illinois Law Review, 2010, 3. 
2 Tserstvadze G., Brief Commentary to the Georgian Arbitration Law, 2009, Tb., 2011, 14-19.  
3 binderi p. m., „arbitraJis Sesaxeb“ saqarTvelos kanonis komentarebi, Jurn. `qarTuli samarT-

lis mimoxilva“, 10/2007-2/3, 182-202. 
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xeb (SemdgomSi — „modeluri kanoni“).4 axali kanonis ZiriTadi mizani iyo qarTuli sa-

arbitraJo praqtikis daaxloeba saerTaSoriso saarbitraJo standartebTan.5  

saarbitraJo warmoebis erT-erTi mniSvnelovani institutia saarbitraJo sarCe-

lis uzrunvelyofis RonisZiebebi, romlebic mosarCeles aZlevs SesaZleblobas, mis 

sasargeblod gamotanili gadawyvetilebis SemTxvevaSi, Tavidan aicilos gadawyveti-

lebis aRsrulebasTan dakavSirebuli yovelgvari dabrkoleba da Tavi daicvas mopa-

suxis arakeTilsindisieri qmedebisagan.6 saarbitraJo sarCelis uzrunvelyofis Ro-

nisZiebebis gamoyenebas arcTu didi istoria aqvs Tavad saerTaSoriso saarbitraJo 

warmoebaSi.7 modeluri kanonis Tavdapirveli versiac ki mxolod zogadi regulire-

biT Semoifargleboda;8 2006 wlis modeluri kanonis cvlilebebis Semdgom ki deta-

lurad mowesrigda saarbitraJo sarCelis uzrunvelyofis RonisZiebebTan dakavSire-

buli sakiTxebi.9 rac Seexeba qarTul kanonmdeblobas, „kerZo arbitraJis Sesaxeb“ sa-

qarTvelos kanoni ar iTvaliswinebda sarCelis uzrunvelyofis RonisZiebebs10 da 

mxolod mtkicebulebaTa uzrunvelyofis SesaZleblobas iZleoda sasamarTlos meS-

veobiT.11 2009 wlis „arbitraJis Sesaxeb“ saqarTvelos kanoni saarbitraJo sarCelis 

uzrunvelyofis RonisZiebebis mowesrigebaSi, ZiriTadad, iziarebs modeluri kanonis 

regulirebas.12 2015 wels „arbitraJis Sesaxeb“ saqarTvelos kanonSi kvlav ganxorci-

elda cvlilebebi, romelTa mizezadac dasaxelda saqarTvelos kanonis calkeul 

normaTa Seusabamoba „saerTaSoriso komerciuli arbitraJis Sesaxeb“ UNCITRAL-is 

modelur kanonTan, aseve kanonSi arsebul xarvezTa mTeli rigisa da mTargmnelobiTi 

xasiaTis Secdomebis aRmofxvra.13 cvlilebebi aseve Seexo saarbitraJo sarCelis uz-

runvelyofis RonisZiebebs,14 rac kidev erTxel adasturebs sakiTxis aqtualobas da 

am institutis mniSvnelovan rols saarbitraJo warmoebaSi. zemoaRniSnuli faqtore-

bi, kanonmdeblobis xSiri cvalebadoba da saarbitraJo warmoebis arcTu didi gamoc-

dileba xels uwyobs saqarTveloSi araerTgvarovani (xSir SemTxvevaSi, araswori) sa-

arbitraJo praqtikis Camoyalibebas da uzrunvelyofis RonisZiebebis gamoyenebisas 

problematuri sakiTxebis wamoWras, rac xels uSlis saqarTveloSi arbitraJis, ro-

gorc davebis efeqtiani gadawyvetis meqanizmis, ganviTarebas.  

                                                 
4 tyemalaZe s., sajaro wesrigi, rogorc saarbitraJo gadawyvetilebis gauqmebis Tu mis cnoba-

aRsrulebaze uaris Tqmis safuZveli (qarTuli praqtikis mokle mimoxilva), Jurn. `qarTuli 

biznessamarTlis mimoxilva“, №2, Tb., 2013, 14-15, ix. <www.uncitral.org/uncitral/en/uncitral_texts/arbi-

tration/1985Model_arbitration.html>. 
5 Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 21.  
6 Sead.: uzenaesi sasamarTlos 03.07.2013 wlis ganCineba, saqme № as-538-511-2013.  
7  Born G.B., International Commercial Arbitration, Vol. II, 2009, 1949-1951. 
8  iqve, 1952-1953. 
9  Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law on International Commercial Arbitration 

as amended in 2006, Section 4 (b). 
10 marTalia, „kerZo arbitraJis“ Sesaxeb kanoni ar iTvaliswinebda sarCelis uzrunvelyofis 

RonisZiebebs, magram saarbitraJo praqtikaSi maT gamoyeneba mainc xdeboda, im SemTxvevaSi, 
Tu amas iTvaliswinebda davis ganmxilveli arbitraJis saarbitraJo wesebi. ix.: saqarTvelos 

uzenaesi sasamarTlos 29.05.2007 wlis ganCineba, saqme  №as-827-1190-06.  
11 „kerZo arbitraJis Sesaxeb“ saqarTvelos kanoni, 23-e muxli. 
12 Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 139. 
13 ganmartebiTi baraTi „arbitraJis Sesaxeb“ saqarTvelos kanonSi cvlilebis Setanis Taobaze 

saqarTvelos kanonis proeqtze. 
14 iqve.  
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winamdebare statiaSi warmodgenili iqneba is sakanonmdeblo xarvezebi, romlebic 

dakavSirebulia saarbitraJo sarCelis uzrunvelyofis RonisZiebebis saxeebTan, rac, 

garkveulwilad, xels uSlis maT efeqtian gamoyenebas saarbitraJo praqtikaSi.  

statia efuZneba qarTuli kanonmdeblobis, modeluri kanonisa da im qveynebis sa-

arbitraJo kanonmdeblobis SedarebiT samarTlebriv analizs, romelic ganicdis mo-

deluri kanonis gavlenas. kvlevisas aseve gaanalizebul iqna saqarTveloSi da saer-

TaSoriso masStabiT aRiarebuli mudmivmoqmedi saarbitraJo institutebis regla-

mentebi (saarbitraJo wesebi), qarTuli saarbitraJo da sasamarTlo praqtika. 

2. saarbitraJo sarCelis uzrunvelyofis RonisZiebebis mizani 

sarCelis uzrunvelyofis RonisZiebis ZiriTadi mizani, rogorc saarbitraJo ise 

sasamarTlo warmoebisas, aris saboloo gadawyvetilebis efeqtiani aRsrulebis uz-

runvelyofa.15 saarbitraJo warmoebaSi mniSvnelovani roli eniWeba saarbitraJo sar-

Celis uzrunvelyofis RonisZiebebs, romlebic icavs mosarCelis uflebebsa da inte-

resebs.16 saapelacio sasamarTlos ganmartebiT, „sarCelis uzrunvelyofis RonisZie-

ba aris gadawyvetilebis realurad aRsrulebisaTvis mosalodneli dabrkolebis Ta-

vidan acilebis saSualeba. is fizikuri da iuridiuli pirebis qonebrivi uflebebis 

dacvis garantiaa da emsaxureba am ukanasknelTa darRveuli uflebebis srul da rea-

lur aRdgenas, anu sarCelis uzrunvelyofis RonisZiebis mniSvneloba imiT gamoixa-

teba, rom igi icavs mosarCelis kanonier interesebs mopasuxis arakeTilsindisiere-

bis SemTxvevaSi.“17 saarbitraJo warmoebis dawyebisTanave arsebobs realuri safrTxe 

— saarbitraJo mopasuxem, romlisaTvisac imTaviTve cnobilia, rom saboloo saarbit-

raJo gadawyvetileba mis sawinaaRmdegod iqnes gamotanili, SesaZlebelia, arakeTil-

sindisieri gzebiT xeli SeuSalos saarbitraJo gadawyvetilebis aRsrulebas.18 miuxe-

davad imisa, rom arbitraJi aRiarebulia davis ufro swrafad gadawyvetis meqanizmad, 

vidre sasamarTlo,19 saarbitraJo ganxilva moiTxovs drois garkveul periods,20 rac 

aucilebelia saqmis Seswavlis, mtkicebulebaTa gamokvlevisa da, saWiroebis SemTxve-

vaSi, mowmeTa dakiTxvisaTvis. am drois ganmavlobaSi saarbitraJo mopasuxes aqvs sru-

li SesaZlebloba, yovelgvari SezRudvis gareSe gaasxvisos mis sakuTrebaSi arsebuli 

aqtivebi da am gziT Tavi aaridos valdebulebis Sesrulebas da safrTxe Seuqmnas sa-

boloo saarbitraJo gadawyvetilebis aRsrulebas. amis safrTxe aseve arsebobs saar-

bitraJo gadawyvetilebis gamotanis Semdgom, mis aRsrulebamdec, vinaidan saarbit-

                                                 
15  Sed.: Tbilisis saapelacio sasamarTlos 05.09.2014 wlis ganCineba, saqme №2/b-4883-2014.  
16 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Inter-

national, 2003, 586.  
17 saapelacio sasamarTlos msjeloba ix. uzenasi sasamarTlos 03.07.2013 wlis ganCinebaSi, saq-

me №as-538-511-2013.  
18  Born G.G., International Commercial Arbitration, Vol. II, 2009, 1943. 
19 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Inter-

national, 2003, 8.  
20 „arbitraJis Sesaxeb“ saqarTvelos kanonis Tanaxmad, saboloo saarbitraJo gadawyvetileba 

gamotanil unda iqnes 180 dRis vadaSi, Tu mxareTa SeTanxmebiT sxva ram ar aris gaTva-

liswinebuli, muxli 39.1; ICC-is saerTaSoriso saarbitraJo sasamarTlos saarbitraJo wese-

bis Tanaxmad (ZalaSia 2012 wlis 1 ianvridan), saarbitraJo gadawyvetileba gamotanil unda 
iqnes 6 Tvis vadaSi, muxli 30.1.  



 93

raJo gadawyvetileba eqvemdebareba kompetenturi sasamarTlos21 mier cnoba-aRsru-

lebas, rac Sesabamis vadebTan aris dakavSirebuli,22 ra drosac mopasuxes, romlis wi-

naaRmdegac ukve gamotanilia gadawyvetileba, aqvs SesaZlebloba, gaasxvisos is qone-

ba an/da gamoiyenos is fuladi saxsrebi, ris xarjzec SesaZlebelia gadawyvetilebis 

aRsruleba. saarbitraJo sarCelis dakmayofilebas da uflebis aRiarebas ki yovel-

gvari azri ekargeba, Tu ver moxdeba am gadawyvetilebis aRsruleba da uflebis rea-

lizeba.23 sarCelis uzrunvelyofis RonisZieba erT-erTi saprocesosamarTlebrivi 

saSualebaa, romelic emsaxureba materialursamarTlebrivi uflebis swraf da efeq-

tur dacvas.24 saerTaSoriso saarbitraJo praqtikis gaTvaliswinebiT, uzrunvelyo-

fis RonisZiebebis mizania, saarbitraJo warmoebisas daicvas erTi an orive mxare zia-

nis miyenebisgan da SeinarCunos arsebuli samarTlebrivi da faqtobrivi mdgomareoba 

gadawyvetilebis gamotanamde.25  

sarCelis uzrunvelyofis RonisZieba, ZiriTadad, mosarCelis interesebis dacvas 

da darRveuli uflebis efeqtian aRdgenas emsaxureba, Tumca, gansaxilveli saqmis ga-

remoebebisa da specifikis gaTvaliswinebiT, SesaZlebelia, es instituti mopasuxis uf-

lebebis dasacavad iqnes gamoyenebuli. marTalia, saqarTvelos samoqalaqo saproceso 

kodeqsis 191-e muxlis Tanaxmad, „mosarCeles“ aqvs ufleba, mimarTos sasamarTlos uz-

runvelyofis RonisZiebis gamoyenebis moTxovniT, magram, sasamarTlos praqtikis Ta-

naxmad, uzrunvelyofis RonisZiebis instituti ufro farTo mniSvnelobiT unda gani-

martos da gavrceldes mopasuxe mxarezec, Tu „samarTlebrivi urTierTobis specifika 

an mosalodneli Sedegi iTvaliswinebs garkveuli uflebebis warmoSobas da es uflebe-

bi saWiroebs uzrunvelyofas.“26 am kuTxiT mniSvnelovania, arc qarTuli da arc mode-

luri kanoni ar akonkretebs, rom uzrunvelyofis RonisZiebebis gamoyenebis moTxovna 

mxolod mosarCele mxaris uflebamosilebas ganekuTvneba. saerTaSoriso literatu-

raSic uzrunvelyofis RonisZiebebi moxseniebulia rogorc „mxareTa“ da aramxolod 

mosarCelis interesebis dacvis meqanizmi.27 amgvari midgomis ganviTarebas xels uwyobs 

saarbitraJo sarCelis uzrunvelyofis saxeebi, razec qveviT gveqneba saubari. aqedan 

gamomdinare, marTalia, davis mimdinareobisas, ZiriTad SemTxvevaSi, mosarCelis inte-

resebi da uflebebi saWiroebs uzrunvelyofas, raTa ar darCes aRusrulebeli, Tumca, 

saWiroebis SemTxvevaSi da davis faqtobrivi garemoebis gaTvaliswinebiT, arbitraJi 

uflebamosilia, uzrunvelyofis RonisZiebebi gamoiyenos mopasuxe mxaris interesebis 

dasacavad. uzrunvelyofis RonisZiebebis gamoyeneba emsaxureba legitimur mizans — 

mosarCelis interesebis dacvas, magram praqtikaSi arsebobs realuri safrTxe imisa, 

rom mosarCele mxarem uzrunvelyofis RonisZieba gamoiyenos mopasuxisaTvis zianis mi-

                                                 
21 „arbitraJis Sesaxeb“ saqarTvelos kanonis 44.1 muxlis Tanaxmad, saqarTveloSi gamotanili 

saarbitraJo gadawyvetileba eqvemdebareba saapelacio sasamarTlos mier aRsrulebas, 
saqarTvelos farglebs gareT gamotanili sarbitraJo gadawyvetileba ki unda aRsruldes 
uzenaesi sasamarTlos mier.  

22 es vada saqarTvelos samoqalaqo saproceso kodeqsis 35621.3 muxlis Tanaxmad, Seadgens 30 
dRes.  

23 Sed.: Tbilisis saapelacio sasamarTlos 2014 wlis 2 ivnisis ganCineba, saqme №2b/2154-14. 
24 saqarTvelos uzenaesi sasamarTlos praqtikuli rekomendaciebi samoqalaqo saproceso 

samarTlis sakiTxebze saerTo sasamarTlos mosamarTleTaTvis, Tb., 2010, 156. 
25 Born G.G., International Arbitration: Case and Materials, Wolters Kluwer, Law & Business, Austin, Boston, 

Chicago, New York, The Netherlands, 2011, 813.  
26 Tbilisis saqalaqo sasamarTlos 25.12.2014 wlis ganCineba, saqme №2/6528-12.  
27 Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, International Dispute 

Resolution Case and Materials, Carolina Academic Press, 2nd ed., 2012, 140; Born G.B., International Commercial 
Arbitration, Vol. II, 2009, 1943. 
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yenebisa da garkveuli upiratesobis mopovebis mizniT.28 aqedan gamomdinare, davis gan-

mxilveli arbitraJi valdebulia, uzrunvelyofis RonisZiebis gamoyenebis Sesaxeb ga-

dawyvetilebis miRebisas gansakuTrebuli yuradRebiT Seafasos arsebuli viTareba da 

darwmundes uzrunvelyofis RonisZiebis gamoyenebis aucileblobaSi, raTa am institu-

tis gamoyeneba emsaxurebodes realur mizans da ara mopasuxisaTvis zianis miyenebasa 

da davis sawyis etapzeve mosarCele mxarisaTvis upiratesobis miniWebas.  

3. saarbitraJo sarCelis uzrunvelyofis RonisZiebaTa saxeebi 

„arbitraJis Sesaxeb“ saqarTvelos kanoni, msgavsad modeluri kanonisa, davis gan-

mxilvel arbitraJs aniWebs uflebamosilebas saarbitraJo warmoebisas mxaris mimar-

Tvis safuZvelze, werilobiTi saarbitraJo gadawyvetilebiT, gonivrul vadaSi daa-

valos mxares: 

a) saboloo saarbitraJo gadawyvetilebis gamotanamde pirvandeli mdgomareobis 

SenarCuneba an aRdgena; 

b) iseTi zomebis miReba, romlebic ukavSirdeba meore mxarisTvis an saarbitraJo 

warmoebisTvis zianis miyenebis Tavidan acilebas; 

g) RonisZiebebis ganxorcieleba im aqtivebis SesanarCuneblad, romlebiTac aR-

sruldeba Semdgomi saarbitraJo gadawyvetileba; 

d) im mtkicebulebebis Senaxva da SenarCuneba, romlebic SesaZloa, ukavSirdebo-

des saarbitraJo davas da mis gadawyvetas.29 

saarbitraJo sarCelis uzrunvelyofis RonisZiebaTa saxeebi gansazRvravs maT 

efeqtianobas saarbitraJo warmoebisas. saqarTveloSi moqmedi saarbitraJo institu-

tebis umravlesoba eyrdnoba „arbitraJis Sesaxeb“ saqarTvelos kanons da imave saxis 

uzrunvelyofis RonisZiebis gamoyenebis SesaZleblobas aZlevs mxareebs,30 Tumca ar-

sebobs gamonaklisebic, romlebic arbitraJs farTo uflebamosilebas aniWebs da Se-

saZleblobas aZlevs, gamoiyenos is saarbitraJo sarCelis uzrunvelyofis RonisZie-

ba, romelsac saWirod miiCnevs.31 msgavsi saxis regulacia ar aris ucxo saerTaSoriso 

saarbitraJo institutebis regulaciebisTvis. magaliTad, saerTaSoriso samrewvelo 

palatis (ICC) saerTaSoriso saarbitraJo sasamarTlos wesebis Tanaxmad, mxaris mi-

marTvis safuZvelze, arbitraJi uflebamosilia, gamoiyenos uzrunvelyofis Ronis-

Zieba, romelsac mizanSewonilad miiCnevs.32 msgavsad awesrigebs am sakiTxs stokhol-

mis samrewvelo palatis saarbitraJo institutisa (SCC)33 da singapuris saerTaSori-

so saarbitraJo centris saarbitraJo wesebi (SIAC).34 Sveicariis saarbitraJo samar-

                                                 
28 Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, International Dispute 

Resolution Case and Materials, Carolina Academic Press, 2nd ed., 2012, 140. 
29 „arbitraJis Sesaxeb“ saqarTvelos kanonis me-17 muxli.  
30 mudmivmoqmedi arbitraJis `davebis ganmxilveli centri“, saarbitraJo warmoebis wesebi 

(DRC-is debuleba), muxli 8.1; Tbilisis saarbitraJo palatis debuleba, muxli 6.4.2; Sps 

„saqarTvelos saarbitraJo palatis“ mudmivmoqmedi arbitraJis debuleba, muxli 12.2. 
31 saqarTvelos saerTaSoriso saarbitraJo centris saarbitraJo wesebi, muxli 32.1. 
32 ICC-is saerTaSoriso saarbitraJo sasamarTlos saarbitraJo wesebi (ZalaSia 2012 wlis 1 

ianvridan), muxli 28.1, <www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/icc-rules-of-

arbitration/>. 
33 SCC-is saarbitraJo wesebi (ZalaSia 2013 wlis 1 aprilidan), muxli 32.1, <www.sccinstitu-

te.com/dispute-resolution/rules/>. 
34 SIAC-is saarbitraJo wesebi, muxli 26.1.  
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Talic ar gansazRvravs uzrunvelyofis RonisZiebis detalur saxeebs da davis gan-

mxilveli arbitraJi farTo uflebamosilebiT sargeblobs.35 
zogadad, unda aRiniSnos, rom saerTaSoriso saarbitraJo praqtikis Tanaxmad, da-

vis ganmxilveli arbitraJi sargeblobs farTo uflebamosilebiT, gamoiyenos nebis-

mieri saxis uzrunvelyofis RonisZieba, romelic emsaxureba mxareTa uflebebis dac-

vas.36 aseTi farTo uflebamosileba arbitraJs aZlevs SesaZleblobas, gamoiyenos ise-

Ti saxis uzrunvelyofis RonisZieba, romelic yvelaze metad Seesabameba arsebul vi-

Tarebas. zogierTi avtoris mosazrebiT, mxareebs aqvT uflebamosileba, Tavad gan-

sazRvron saarbitraJo sarCelis uzrunvelyofis RonisZiebis saxeebi, arbitraJi ki 
uflebamosilia, gamoiyenos iseTi saxis uzrunvelyofis RonisZiebac ki, romelsac ar 

icnobs im qveynis kanonmdebloba, sadac mimdinareobs saarbitraJo ganxilva.37 Tumca, 
am SemTxvevaSi, uzrunvelyofis RonisZiebis cnoba-aRsrulebis sakiTxi dgeba eWvis 
qveS da arsebobs didi albaToba, rom sasamarTlo, romlisTvisac ucxoa arbitraJis 

mier gamoyenebuli uzrunvelyofis RonisZieba, uars ityvis mis cnoba-aRsrulebaze.38 
es ki avtomaturad gulisxmobs, rom uzrunvelyofis RonisZiebas ar mieniWeba iZule-

biTi aRsrulebis Zala da uzrunvelyofis RonisZiebis Sesruleba mxolod im mxaris 

keTil nebaze iqneba damokidebuli, vis winaaRmdegac iqna gamoyenebuli es RonisZieba, 

rac safrTxes uqmnis uzrunvelyofis RonisZiebis efeqtianobas. 

qarTuli saarbitraJo da sasamarTlo praqtikis Seswavlis Sedegad ikveTeba, rom 

aris SemTxvevebi, rodesac arbitraJi scdeba „arbitraJis Sesaxeb“ saqarTvelos kano-

niT gansazRvrul saarbitraJo sarCelis uzrunvelyofis RonisZiebis saxeebs da iye-

nebs iseT uzrunvelyofis RonisZiebebs, romelTac es kanoni ar iTvaliswinebs. gansa-

kuTrebiT xSirad saarbitraJo warmoebaSi gamoiyeneba yadaRa. sasamarTlos mxridan 

ki msgavsi saxis uzrunvelyofis RonisZiebebis cnoba-aRsrulebas problema ar eqmne-

ba.39 aqedan gamomdinare, statiis ganxilvis sagania saarbitraJo sarCelis uzrunvel-

yofis kanonismieri saxeebi da yadaRis, rogorc uzrunvelyofis RonisZiebis, gamoye-

neba saarbitraJo warmoebaSi.  

3.1. pirvandeli mdgomareobis SenarCuneba an aRdgena 

 „arbitraJis Sesaxeb“ saqarTvelos kanonis me-17 muxlis me-2 punqtis (a) qvepun-

qtis Tanaxmad, arbitraJi uflebamosilia, mxaris mimarTvis safuZvelze, werilobiTi 

saarbitraJo gadawyvetilebiT, gonivrul vadaSi daavalos mxares saboloo saarbit-

raJo gadawyvetilebis gamotanamde pirvandeli mdgomareobis SenarCuneba an aRdgena. 

uzrunvelyofis es RonisZieba, qarTuli saarbitraJo praqtikis gaTvaliswinebiT, 

garkveulwilad, asrulebs yadaRis funqcias, romelic mxares uzRudavs SesaZleblo-

bas, gankargos mis sakuTrebaSi arsebuli uZrav-moZravi qoneba da SeinarCunos qoneba 

pirvandel mdgomareobaSi. sasamarTlos mxridan msgavsi saxis uzrunvelyofis Ronis-

                                                 
35 Segesser G., Kurth Ch., Interim Measure, “International Arbitration in Switzerland” A Handbook for Practitioners, 

edited by G. Kaufmann-Kohler and B. Stucki, 2004, 71. 
36 Born G.B., International Commercial Arbitration, Vol. II, 2009, 1994. 
37 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Interna-

tional, 2003, 595. 
38 iqve.  
39 Tbilisis saapelacio sasamarTlos 15.05.2015 wlis ganCineba, saqme №2b/1889-15.  
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Ziebis cnoba-aRsrulebac imave formiT xorcieldeba.40 „arbitraJis Sesaxeb“ saqar-

Tvelos kanonis amoqmedebis sawyis etapze saarbitraJo sarCelis uzrunvelyofis Ro-

nisZiebis es saxe garkveuli gaugebrobis mizezi gaxda. arbitraJis mier gamoyenebuli 

uzrunvelyofis RonisZieba, romliTac mopasuxe mxares daevla pirvandeli mdgomare-

obis SenarCuneba mis sakuTrebaSi arsebuli qonebisa, cnobili da aRsrulebul iqna 

Tbilisis saapelacio sasamarTlos mier.41 es ganCineba saregistraciod waredgina ma-

registrirebel organos, romelmac uari ganacxada registraciis ganxorcielebaze im 

dasabuTebiT, rom „pirvandeli mdgomareobis SenarCunebis“ cneba bundovania saregis-

tracio miznebisTvis.42 Sesabamisad, arbitraJis mier gamoyenebuli uzrunvelyofa re-

alurad darCa aRusrulebeli, rac ewinaaRmdegeba kanonis miznebs. uzrunvelyofis 

RonisZiebis am saxis am datvirTviT gamoyeneba ratom gaxda saWiro, gaugebaria, maSin, 

roca, „arbitraJis Sesaxeb“ kanonis 17.2 (g) muxlis Tanaxmad, mopasuxes SeiZleba daeva-

los aqtivebis SenarCuneba, riTac aRasrulebda saboloo gadawyvetilebas.43 

aRniSnuli uzrunvelyofis RonisZiebis gamoyenebisas aucilebelia, ganisazR-

vros, Tu rodemde inarCunebs uzrunvelyofis RonisZieba Zalas. qarTuli kanonis Ta-

naxmad, arbitraJi uflebamosilia, mxares daavalos pirvandeli mdgomareobis Senar-

Cuneba saboloo saarbitraJo gadawyvetilebis gamotanamde, UNCITRAL-is modaluri 

kanonis Tanaxmad ki, mimdinare davis gadawyvetamde.44 aqedan gamomdinare, aucilebe-

lia ganisazRvros, saarbitraJo gadawyvetilebis gamotanis Semdgom uzrunvelyofis 
RonisZieba avtomaturad kargavs Zalas, Tu davis ganmxilveli arbitraJis kompeten-

cias ganekuTvneba misi gauqmeba (Tavisi iniciativiT an mxaris Suamdgomlobis safuZ-

velze). im SemTxvevaSi, Tu mopasuxes mxolod saboloo saarbitraJo gadawyvetilebis 
gamotanamde daevaleba pirvandeli mdgomareobis SenarCuneba (rac kanonis pirdapiri 
miTiTebidan gamomdinareobs), warmoebis dasrulebisTanave eqneba SesaZlebloba, gan-

kargos mis sakuTrebaSi arsebuli uZravi qoneba, rac xels SeuSlis an gaaZnelebs sa-

arbitraJo gadawyvetilebis aRsrulebas. aqedan gamomdinare, qarTul realobaSi ra 
miznebisTvisac aRniSnuli uzrunvelyofis RonisZieba gamoiyeneba, SeiZleba iTqvas, 
rom araefeqtiania.  

Tumca saerTaSoriso saarbitraJo warmoebaSi uzrunvelyofis am RonisZiebis 
efeqtianobis sakiTxi eWvis qveS ar dgeba. saerTaSoriso saarbitraJo praqtikaSi mas 
metwilad sxvagvari datvirTva aqvs da sxva formiT gamoiyeneba. igi emsaxureba Tavad 

modave mxareebs Soris „Status Qou~-s SenarCunebas. magaliTisTvis, SesaZlebelia, davis 
ganmxilvelma arbitraJma mxares daavalos, SeinarCunos saxelSekrulebo urTierTo-

ba mosarCele mxaresTan da gaagrZelos xelSekrulebiT nakisri valdebulebebis Ses-

ruleba davis gadawyvetamde,45 Tavi Seikavos komerciuli saidumloebis gamJRavnebis-

gan46 an sadavo inteleqtualuri sakuTrebis uflebis gamoyenebisagan.47 Sesabamisad, 

msgavsi saxis uzrunvelyofis RonisZiebis dakavSireba saboloo gadawyvetilebis ga-

motanasTan logikuricaa. kidev erTi mniSvnelovani sakiTxi, romelic am uzrunvel-

                                                 
40 Tbilisis saapelacio sasamarTlos 30.03.2011 wlis ganCineba, saqme №2b/796-11. 
41 Tbilisis saapelacio sasamarTlos 11.03.2010 wlis ganCineba, saqme №2b/687-10. 
42 detalurad ix.: Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 139. 
43 am sakiTxTan dakavSirebiT dawvrilebiTi msjeloba ixileT statiis 2.3 TavSi. 
44 UNCITRAL-is modeluri kanonis 17.2 (a) muxli. 
45 Gary B.B., International Commercial Arbitration, Vol. II, 2009, 1995. 
46 iqve. 
47 ComaxiZe n., sarCelis uzrunvelyofis RonisZiebebi saerTaSoriso arbitraJSi, Tsu-is davis 

alternatiuli gadawyvetis erovnuli centri, Jurn. ,,davis alternatiuli gadawyveta~, 

weliwdeuli, 2013, 82.  
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yofis RonisZiebas ukavSirdeba saerTaSoriso warmoebaSi, imis gansazRvraa, Tu ra 

mdgomareobis aRdgenas an/da SenarCunebas gulisxmobs „pirvandeli mdgomareoba“, 

romelic mxarem unda SeinarCunos an aRadginos.  

saerTaSoriso literaturaSi gamoTqmulia mosazreba, rom arbitraJma SeiZleba, 

mxares „pirvandeli mdgomareobis“ saxiT daavalos im mdgomareobis aRdgena an Senar-

Cuneba, romelic arsebobda: a) mxareTa Soris davis warmoSobamde; b) saarbitraJo gan-

xilvis dawyebisas; g) mxaris mier gancxadebis wardgenisas, romliTac moTxovnil iqna 

uzrunvelyofis RonisZiebis gamoyeneba; d) arbitraJis mier uzrunvelyofis RonisZi-

ebis gamoyenebisa da Sesabamisi dadgenilebis gamocemis momentisas.48 aRniSnuli sa-

kiTxi yovel konkretul SemTxvevaSi unda gadawydes da Tavad davis ganmxilvelma ar-

bitraJma unda gansazRvros, Tu ra mdgomareobis aRdgena evaleba mxares „pirvandeli 

mdgomareobis“ saxiT. magaliTad, Tu mxares uzrunvelyofis RonisZiebis Sedegad dae-

vala saxelSekrulebo urTierTobis SenarCuneba, mxarem unda aRadginos is mdgomare-

oba, rac arsebobda xelSekrulebis darRvevamde, xelSekrulebis faqtobrivad Sewy-

vetamde Tu davis warmoSobamde.  

saerTaSoriso gamocdilebis analizis Sedegad naTlad gamoCnda is gansxvaveba, 

rac am uzrunvelyofis RonisZiebis gamoyenebisas arsebobs qarTul da saerTaSoriso 

praqtikaSi.  

3.2 meore mxarisTvis an saarbitraJo 
warmoebisTvis zianis miyenebis Tavidan acileba 

uzrunvelyofis RonisZiebis meore saxis mixedviT, romelsac „arbitraJis Sesa-

xeb“ saqarTvelos kanoni iTvaliswinebs UNCITRAL-is modelur kanonze dayrdnobiT, 

mxares SesaZlebelia daevalos „iseTi zomebis miReba, romlebic ukavSirdeba meore 

mxarisTvis an saarbitraJo warmoebisTvis zianis miyenebis Tavidan acilebas~.49 uz-

runvelyofis es RonisZieba arcTu xSirad gamoiyeneba qarTul saarbitraJo praqti-

kaSi, vinaidan misi Sinaarsis gansazRvra da dadgena, Tu ra SemTxvevaSi unda iqnes ga-

moyenebuli, problemaa.  
saerTaSoriso saarbitraJo praqtikis gaTvaliswinebiT, aRniSnuli uzrunvelyo-

fis RonisZiebiT, mxares SeiZleba daevalos, saarbitraJo warmoebis mimdinareobisas 
Tavi Seikavos sajaro gancxadebebisgan, romlebic arRvevs konfidencialurobis val-

debulebas, rac zians ayenebs meore mxaris interess da saarbitraJo warmoebas.50 gar-

da amisa, msgavsi saxis uzrunvelyofis RonisZieba moiazrebs e.w „Anti-Suit Injunction”-is 

instituts,51 romlis Tanaxmadac, davis ganmxilveli arbitraJisgan mxares SesaZlebe-

lia daevalos, Tavi Seikavos sasamarTloSi an sxva arbitraJSi sarCelis Setanisagan. 

im SemTxvevaSi, Tu sarCeli ukve wardgenilia da mimdinareobs sasamarTlo an saarbit-

raJo warmoeba, mxares SesaZlebelia daevalos sarCelis gamoxmoba an mimdinare warmo-

ebis Sewyveta.52 „Anti-Suit Injunction~-is mizania, gamoricxos paraleluri saarbitraJo an 

sasamarTlo warmoeba da daicvas davis ganmxilveli arbitraJis kompetencia.53 mode-

                                                 
48 Born G.G., International Commercial Arbitration, Vol. II, 2009, 1995. 
49 „arbitraJis Sesaxeb“ saqarTvelos kanoni, 17.2 (b) muxli.  
50 Born G.B., International Commercial Arbitration, Vol. II, 2009, 1999. 
51 Moses M.L., The Principal and Practice of International Commercial Arbitration, 2nd ed., 2012, 106.  
52 Gaillard E., Anti-Suit Injunctions in International Commercial Arbitration, Juris Publishing, 2003, 1.  
53 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 3rd ed., 

2009, 244.  
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luri kanoniT msgavsi saxis uzrunvelyofis RonisZiebis gaTvaliswinebas azrTa sxva-

dasxvaoba axlda 2006 wels cvlilebebze momuSave jgufis wevrebs Soris.54 amgvari 
uzrunvelyofis RonisZieba uCveulo iyo saerTaSoriso sasamarTlo praqtikisa da 

mravali qveynis kanonmdeblobisaTvis.55 „Anti-Suit Injunction“-is instituti, ZiriTadad, 

saerTo samarTlis sistemis qveynebisTvis aris damaxasiaTebeli.56 garda aRniSnulisa, 

oponentTa azriT, “Anti-Suit Injunction~ SeiZleba zRudavdes mxaris sayovelTaod aRia-

rebul „samarTliani sasamarTlos uflebas“.57 „Anti-Suit Injunction~-is mxardamWerTa 

mtkicebiT ki, is garemoeba, rom msgavs RonisZiebas ar icnobs mravali qveynis kanon-

mdebloba, maT pozicias amyarebda. swored amitom modelur kanons unda gaeTvaliswi-

nebina „Anti-Suit Injunction~-is instituti, raTa momxdariyo saarbitraJo praqtikis mo-

dernizacia da harmonizacia.58 miuxedavad azrTa sxvadasxvaobisa, samuSao jgufi mivi-

da im daskvnamde, rom modelur kanons unda gaeTvaliswinebina „Anti-Suit Injunction“-is 

gamoyenebis SesaZlebloba.59 zogierTi avtoris azriT, „gamocdilebam aCvena, rom 

saerTaSoriso arbitraJi saWiroebs „Anti-Suit Injunction“-s.60  

„Anti-Suit Injunction“-is institutis gamoyenebasTan dakavSirebiT, sainteresoa evro-

kavSiris marTlmsajulebis sasamarTlos (CJEU) praqtika. 2009 wels CJEU-m saqmeze — 

Allianz SpA and Generali Assicurazioni Generali SpA v. West Tankers Inc – daadgina, rom evrokav-

Siris wevri qveynis sasamarTlos mier „Anti-Suit Injunction“-is gamoyeneba, romliTac 

pirs ekrZaleba, sarCeliT mimarTos evrokavSiris sxva wevri qveynis sasamarTlos, ma-

Sin, rodesac arsebobs saarbitraJo SeTanxmeba, ar Seesabameba briuselis №44/2011 

regulacias samoqalaqo da komerciuli saqmeebis sasamarTlos iurisdiqciasa da ga-

dawyvetilebebs cnoba-aRsrulebis Sesaxeb.61 

2015 wels ki evrokavSiris marTlmsajulebis sasamarTlom saqmeze — „Gazprom OAO 

v. Lithuania” — ganmarta, rom evrokavSiris wevri qveynis sasamarTlos briuselis 

№44/2011 regulaciis Tanaxmad, ar ekrZaleba, ganaxorcielos arbitraJis mier gamo-

yenebuli uzrunvelyofis RonisZiebis („Anti-Suit Injunction“) cnoba-aRsruleba, romli-

Tac pirs ekrZaleba, sarCeliT/gancxadebiT mimarTos sxva evrokavSiris wevri qveynis 

sasamarTlos.62 CJEU-s aRniSnuli gadawyvetileba efuZneba im dasabuTebas, rom briu-

selis 44/2011 regulaciis moqmedeba ar vrceldeba arbitraJze. SeiZleba iTqvas, rom 

evrokavSiris marTlmsajulebis sasamarTlom xsenebuli gadawyvetilebiT aRiara ar-

bitraJis uflebamosileba, gamoiyenos „Anti-Suit Injunction~, rogorc uzrunvelyofis 

RonisZieba saarbitraJo warmoebaSi, rac, savaraudod, xels Seuwyobs mis aqtiur gamo-

yenebas evrokavSiris masStabiT. 

qarTuli samarTali „Anti-Suit Injunction”-is instituts ar icnobs, rac `arbitraJis 

Sesaxeb“ saqarTvelos kanonis 17.2(b) muxliT gaTvaliswinebul uzrunvelyofis Ro-

                                                 
54 Moses M.L., The Principal and Practice of International Commercial Arbitration, 2nd Ed., 2012, 106.  
55 UNCINTRAL Working Group on Arbitration, Report N A/CN.9/547, Par. 75. 
56 Kaminskienė N., Application of Interim Measures in International Arbitration: The Lithuanian Approach, 

Jurisprudence, 2010, 1(119), 246. 
57 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Model Law Jurisdiction, 3rd ed., 

2009, 244.  
58 iqve.  
59 Moses M.L., The Principal and Practice of International Commercial Arbitration, 2nd ed., 2012, 106.  
60 Abascal J.M.,” The Art of Interim Measure”, ICCA Congress Series N 13, General Editor Albert Jan van den Berg, 

2006, 762.  
61 Judgment of CJEU case № C-185/07 Allianz SpA and Generali Assicurazioni Generali SpA v. West Tankers Inc. 
62 Judgment of CJEU case № C-536/13, Gazprom OAO v. Lithuania. 
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nisZiebis qmediTobas eWvis qveS ayenebs. Tumca, im SemTxvevaSi, Tu qarTul realobaSi 

arbitrebi farTod ganmartaven aRniSnuli uzrunvelyofis RonisZiebis farglebs da 

moiSvelieben saerTaSoriso saarbitraJo tendenciebs, SesaZlebelia, am institutma 

SeiZinos sicocxlisunarianoba. amis saWiroeba SeiZleba gamoiwvios „arbitraJis Sesa-

xeb“ saqarTvelos kanonis me-9 muxlSi 2015 wels ganxorcielebulma cvlilebebma — 

pirveladi regulaciis Tanaxmad, sasamarTlo Tavisi iniciativiT Sewyvetda saq-

miswarmoebas, Tu daadgenda, rom gansaxilvel davasTan mimarTebiT mxareTa Soris ar-

sebobs saarbitraJo SeTanxmeba. dRes arsebuli regulaciis Tanaxmad ki, im SemTxveva-

Si, Tu mopasuxe mxarem ar miuTiTa saarbitraJo SeTanxmebis arsebobaze, sasamarTlo 

agrZelebs saqmis ganxilvas. Sesabamisad, „Anti-Suit Injunction~-is gamoyeneba SesaZlebe-

lia im SemTxvevaSi, Tu mxareTa Soris arsebobs saarbitraJo SeTanxmeba da, miuxedavad 

amisa, davis warmoSobis SemTxvevaSi mosarCele mimarTavs sasamarTlos, mopasuxe mxa-

ris gancxadebis safuZvelze kompetenturma arbitraJma SesaZlebelia mosarCele mxa-

res daavalos sasamarTloSi saqmiswarmoebis Sewyveta da saarbitraJo SeTanxmebiT na-

kisri valdebulebis Sesruleba — dava gansaxilvelad gadasces arbitraJs. 

arbitraJis Sesaxeb saqarTvelos kanonis me-17(b) muxliT gaTvaliswinebuli uz-

runvelyofis RonisZiebis miznidan (saarbitraJo warmoebisaTvis an meore mxarisTvis 

zianis miyenebis Tavidan acileba) gamomdinare, msjelobis sagania, xom ar aqvs arbit-

raJs uflebamosileba, msgavsi uzrunvelyofis RonisZieba gamoiyenos Tavisi inicia-

tiviT. dReis mdgomareobiT, rogorc qarTuli saarbitraJo praqtikis analizis Sede-

gad ikveTeba, dispoziciurobisa da SejibrebiTobis principis gaTvaliswinebiT miiC-

neva, rom mxolod mxaris moTxovnis SemTxvevaSi aqvs arbitraJs uflebamosileba, ga-

moiyenos uzrunvelyofis RonisZieba. 

3.3 aqtivebis SenarCuneba, romliTac aRsruldeba  

saboloo saarbitraJo gadawyvetileba  

„arbitraJis Sesaxeb“ saqarTvelos kanonis 17.2(g) muxlis Tanaxmad, „arbitraJi uf-

lebamosilia, mxaris mimarTvis safuZvelze, werilobiTi saarbitraJo gadawyvetile-

biT, gonivrul vadaSi daavalos mxares RonisZiebebis ganxorcieleba im aqtivebis Se-

sanarCuneblad, romlebiTac aRsruldeba Semdgomi saarbitraJo gadawyvetileba.“ 

msgavsi mowesrigebis mizania, Tavidan iqnes acilebuli im aqtivebis xarjva, romlebi-

Tac dakmayofildeba saboloo saarbitraJo gadawyvetileba. aqedan gamomdinare, ar-

bitraJi uflebamosilia, gamoiyenos iseTi uzrunvelyofis RonisZieba, romelic aR-

asrulebs saarbitraJo gadawyvetilebas.63 maSin, rodesac saarbitraJo davis sagania 

fuladi valdebulebis Sesruleba da mopasuxes surs, Tavi aaridos valdebulebis 

Sesrulebas an misi finansuri mdgomareoba eWvis qveS ayenebs saboloo saarbitraJo 

gadawyvetilebis aRsrulebas, arbitraJi valdebulia, uzrunvelyos mosarCelis in-

teresebis saTanadod dacva. qarTuli saarbitraJo praqtikis gaTvaliswinebiT, gar-

kveuli gadafarvaa saxeze kanonis 17.2 muxlis (a) da (g) qvepunqtebiT gaTvaliswinebul 

uzrunvelyofis RonisZiebebs Soris. qarTuli saarbitraJo praqtikis Tanaxmad, 

17.2(a) muxlis safuZvelze mopasuxes evaleba, pirvandel mdgomareobaSi SeinarCunos 

mis sakuTrebaSi arsebuli qoneba. 17.2(g) muxli ki iTvaliswinebs aqtivebis SenarCune-

bas, riTac aRsruldeba saboloo saarbitraJo gadawyvetileba. Sesabamisad, orive uz-

runvelyofis saxe mimarTulia mopasuxis qonebis winaaRmdeg. im SemTxvevaSi, Tu qar-

                                                 
63 Roth M., Commentary on the UNCITRAL Modal Law, “Practitioner’s Handbook on International Commercial 

Arbitration” edited by F.B.Weigand, 2nd ed., Oxford University Press, 1032. 
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Tuli saarbitraJo praqtika imave mimarTulebiT ganviTardeba, mizanSewonilia, dasa-

xuli miznis misaRwevad gamoyenebul iqnes 17.2(g) muxli. vinaidan 17.2(g) muxli ufro 

specialuri xasiaTis normaa da rodesac uzrunvelyofis RonisZiebis mizania mopasu-

xis sakuTrebaSi arsebuli qonebis gasxvisebis akrZalva, mizanSewonilia, am safuZ-

vliT gaTvaliswinebuli uzrunvelyofis RonisZiebis gamoyeneba. saerTaSoriso saar-

bitraJo praqtikis Tanaxmad, msgavsi saxis uzrunvelyofis RonisZiebis gamoyenebisas 

alternativis saxiT SeiZleba mxares daevalos sadavo Tanxis sadepozito angariSze 

Setana an sabanko garantiis warmodgena.64  

UNCITRAL-is modeluri kanonis amgvari muxlis SemuSavebisas msjelobis sagani 

iyo, uzrunvelyofis es RonisZieba vrceldeboda Tu ara saarbitraJo xarjebze.65 sa-

bolood, samuSao jgufma miiRo gadawyvetileba, rom uzrunvelyofis RonisZieba ar 

moicavda saarbitraJo xarjebis gadaxdis uzrunvelyofas.66 Tumca amis sawinaaRmde-

god londonis saerTaSoriso saarbitraJo sasamarTlos (LCIA) saarbitraJo wesebis 

25.2 muxli iTvaliswinebs uzrunvelyofis RonisZiebis gamoyenebas saarbitraJo war-

moebis xarjebis uzrunvelsayofad;67 amgvari uzrunvelyofis gamoyenebis SesaZleb-

lobas aseve iZleva Sveicariisa68 da safrangeTis kanonmdeblobebi.69  

3.4. mtkicebulebebis uzrunvelyofa, rac SesaZloa, 

ukavSirdebodes saarbitraJo davasa da mis gadawyvetas 

„arbitraJis Sesaxeb“ saqarTvelos kanonis me-17 muxlis saTauridan Tu vimsje-

lebT, es muxli awesrigebs arbitraJis mier sarCelis uzrunvelyofis RonisZiebis ga-

moyenebis sakiTxebs. Tumca igi aerTianebs da erTad awesrigebs saarbitraJo sarCe-

lisa da mtkicebulebebis uzrunvelyofis RonisZiebebis gamoyenebis sakiTxebs, saka-

nonmdeblo teqnikisa da normis struqturuli gamarTulobis TvalsazrisiT ver da-

ikvexnis, vinaidan, es ori instituti Tvisebrivad gansxvavdeba erTmaneTisagan. saqar-

Tvelos uzenaesi sasamarTlos ganmartebis Tanaxmad, „mtkicebulebaTa uzrunvelyo-

fa saqmisaTvis mniSvnelobis mqone faqtebis dadgenis mizniT xorcieldeba, xolo sar-

Celis uzrunvelyofa sasamarTlos gadawyvetilebis aRsrulebis uzrunvelyofas em-

saxureba. amdenad, mtkicebulebaTa uzrunvelyofa da sarCelis uzrunvelyofa gan-

sxvavebuli cnebebia, Sesabamisad, orive SemTxvevaSi gansxvavebuli saproceso moqme-

debebia Sesasrulebeli.“70 aqedan gamomdinare, mizanSewonilia an „arbitraJis Sesaxeb“ 

me-17 muxlis saxelwodebis gafarToeba, an mtkicebulebaTa uzrunvelyofis RonisZi-

ebebis momwesrigebeli normis calke muxlad Camoyalibeba. uzenaesi sasamarTlos es 

msjelobac adasturebs sarCelisa da mtkicebulebaTa uzrunvelyofis RonisZiebebis 

gamijvnis aucileblobas.  

                                                 
64 Segesser G., Kurth Ch., Interim Measure, “International Arbitration in Switzerland” A Handbook for Practitioners, 

Kaufmann-Kohler G., Stucki B., (eds.), 2004, 74.  
65 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 3rd ed., 

2009, 245. 
66 UNCINTRAL Working Group on Arbitration, Report № A/CN.9/523, Par 37. 
67 LCIA-is saarbitraJo wesebis (ZalaSia 2014 wlis 1 oqtombridan) 25.2 muxli. <www.lcia.org/-

Dispute_Resolution_Services/lcia-arbitration-rules-2014>. 
68 Segesser G., Kurth Ch., Interim Measure, “International Arbitration in Switzerland” A Handbook for Practitioners, 

Kaufmann-Kohler G., Stucki B., (eds), 2004, 76. 
69 Gaillard E., Commentary on France Arbitration Law, “Practitioner’s Handbook on International Commercial 

Arbitration” edited by F.B. Weigand, 2nd ed., Oxford University Press, 2010, 450. 
70  saqarTvelos uzenaesi sasamarTlos 29.05.2007 wlis ganCineba, saqme №as-827-1190-06. 
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mtkicebulebaTa uzrunvelyofa mniSvnelovani saprocesosamarTlebrivi insti-

tutia, romelic, erTi mxriv, mxares aniWebs SesaZleblobas, daicvas is mtkicebulebe-

bi, romlebic adasturebs mis mier miTiTebul faqtobriv garemoebebs, xolo meore 

mxriv, davis ganmxilvel organos aZlevs saSualebas, dava ganixilos swrafad da daad-

ginos saqmeze obieqturi WeSmariteba. mtkicebulebaTa uzrunvelyofis mizania „saq-

mis sworad gadawyvetisaTvis mniSvnelobis mqone faqtebis dadgenis uzrunvelyo-

fa“.71 mtkicebulebebis uzrunvelyofis mniSvnelobidan gamomdinare, TiTqmis yvela 

adgilobrivi kanonmdebloba da saarbitraJo wesebi davis ganmxilvel arbitraJs ani-

Webs uflebamosilebas, miiRos Sesabamisi gadawyvetileba mtkicebulebaTa uzrun-

velyofis mizniT.72 qarTuli kanonis regulireba efuZneba UNCITRAL-is modelur ka-

nons, Tumca arsebobs garkveuli sxvaoba. „arbitraJis Sesaxeb“ saqarTvelos kanonis 

Tanaxmad, uzrunvelyofis sagania is mtkicebulebebi, romlebic „SesaZlebelia“, ukav-

Sirdebodes saarbitraJo davas da mis gadawyvetas. modeluri kanonis Tanaxmad ki, uz-

runvelyofas eqvemdebareba is mtkicebulebebi, romlebic relevanturia (Relevant) da 

arsebiTi (Material) davis gadasawyvetad.73 am terminebis damkvidreba msjelobis sagani 
gaxda modelur kanonSi Sesatani cvlilebebis dros: ramdenad mizanSewonili iyo 

terminebis — „Relevant da „material“ — kumulaciurad gamoyeneba;74 rogor unda gadawyve-

tiliyo sakiTxi, Tu mtkicebuleba iyo relevanturi (Relevant), magram ara arsebiTi 

(Material), da piriqiT.75 amasTan, samuSao jgufis nawilis mtkicebiT, modeluri kanonis 

me-19.2 muxli ukve aregulirebda aRniSnul sakiTxs da damatebiTi mowesrigebis saWi-

roeba ar arsebobda.76 miuxedavad aseTi winaaRmdegobisa, saboloo jamSi, regulacia 

am formiT iqna miRebuli. samuSao jgufis pozicia emyareboda im dasabuTebas, rom 

msgavsad awesrigebda am sakiTxs saerTaSoriso advokatTa asociaciis (IBA) wesebi „sa-

erTaSoriso komerciul arbitraJSi mtkicebulebaTa mopovebis Sesaxeb“.77 garda ami-

sa, samuSao jgufis ganmartebiT, relevanturoba (Relevant) moiTxovs, rom mtkicebu-

leba dakavSirebuli iyos mimdinare saarbitraJo davasTan, xolo arsebiToba (Material) 

adgens, rom mtkicebuleba unda iyos mniSvnelovani davis gadasawyvetad.78 am termine-

bis gamoyeneba ar iyo ucxo saerTaSoriso saarbitraJo warmoebaSi;79 meore argumen-

tTan mimarTebiT ganimarta, rom me-19.2 muxlis regulirebis sagani ar iyo mtkicebu-

lebaTa uzrunvelyofa. es muxli awesrigebs mtkicebulebebis dasaSvebobisa da Sefa-

sebis sakiTxs, me-17.2(d) muxliT ki Tvisebrivad axal instituts eyreboda safuZveli, 
rac arbitraJs aniWebda uflebamosilebas, ganexorcielebina mtkicebulebaTa uz-

runvelyofa.80  

                                                 
71 saqarTvelos uzenaesi sasamarTlos 10.04.2008 wlis ganCineba, saqme №as-258-516-08.  
72 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Inter-

national, 2003, 596. 
73 UNCITRAL-is modeluri kanonis 17.2(d) muxli.  
74 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 3rd ed., 

2009, 245. 
75 UNCINTRAL Working Group on Arbitration, Report №A/CN.9/589, Para. 28. 
76 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 3rd ed., 

2009, 245. 
77 IBA Rules on the Taking of Evidence in International Commercial Arbitration, (Adopted by a resolution of the IBA 

Council June 1999) Article 4.10.  
78 UNCINTRAL Working Group on Arbitration, Report №A/CN.9/589, Para. 29.  
79 iqve. 
80 UNCINTRAL Working Group on Arbitration, Report №A/CN.9/589, Para. 30. 
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am gansxvavebis gaTvaliswinebiT, qarTuli kanonmdebloba mtkicebulebebis davis 

gadawyvetasTan kavSiris ufro dabal standarts adgens, vidre modeluri kanoni, rac 

ganmcxadebel mxares umsubuqebs mtkicebis tvirTs, vinaidan mxarisTvis ufro advi-

lia amtkicos mtkicebulebebis „SesaZlo“ kavSiri, vidre is, rom mtkicebulebebi ku-

mulaciurad mniSvnelovani da arsebiTia davis gadasawyvetad. Tumca, rogorc qarTu-

li saarbitraJo praqtikidan irkveva, mtkicebulebaTa uzrunvelyofis moTxovniT 

arbitraJebs naklebad mimarTaven.81  

3.5 yadaRa, rogorc saarbitraJo sarCelis uzrunvelyofis saxe 

yadaRas, rogorc saarbitraJo sarCelis uzrunvelyofis RonisZiebis saxes, „ar-

bitraJis Sesaxeb“ saqarTvelos kanoni ar icnobs; arc qarTuli saarbitraJo institu-

tebis reglamentebiT aris gaTvaliswinebuli uzrunvelyofis es saxe. qarTuli kanon-

mdebloba am mxriv mkacr regulacias Seicavs da, sasamarTlosgan gansxvavebiT, arbit-

raJs ar aniWebs uflebamosilebas, gamoiyenos sxva saxis uzrunvelyofis RonisZiebe-

bi, Tu es aucilebelia sarCelis uzrunvelyofisTvis.82 amasTan, kanonis Tanaxmad, arc 

mxareebs eZlevaT SesaZlebloba, saarbitraJo SeTanxmebiT gaiTvaliswinon sxva saxis 

uzrunvelyofis RonisZiebebis gamoyeneba saarbitraJo warmoebaSi.  

miuxedavad amisa, qarTul saarbitraJo praqtikaSi xSiria SemTxveva, rodesac da-

vis ganmxilveli arbitraJi iRebs gadawyvetilebas, saarbitraJo sarCelis uzrunvel-

yofis RonisZiebad gamoiyenos yadaRa da daayadaRos mopasuxe mxaris sakuTrebaSi ar-

sebuli uZravi qoneba an/da sabanko angariSebi.83 Tumca aseve arsebobs SemTxvevebi sa-

arbitraJo praqtikaSi, rodesac arbitraJi uars ambobs uzrunvelyofis RonisZiebis 

gamoyenebaze, mxolod im dasabuTebiT, rom „arbitraJis Sesaxeb“ saqarTvelos kanoni 

yadaRas, rogorc uzrunvelyofis RonisZiebas, ar icnobs.84 arbitraJis mier misi ga-

moyenebis SemTxvevaSi sasamarTlos mxridan msgavsi saxis uzrunvelyofis cnoba-aR-

srulebas problema ar eqmneba. marTalia, „arbitraJis Sesaxeb“ saqarTvelos kanonis 

23-e muxlis me-3 punqtis Tanaxmad, sasamarTlo arsebiTad ar ixilavs arbitraJis mier 

gamoyenebul uzrunvelyofis RonisZiebas, magram, rodesac saxezea uzrunvelyofis 

RonisZiebis Seusabamoba kanonTan, aucileblia sasamarTlos mxridan Sesabamisi rea-

gireba, raTa saarbitraJo praqtika arasworad ar ganviTardes da sasamarTlos mxri-

dan ganxorcieldes saarbitraJo warmoebis kontroli.  

„arbitraJis Sesaxeb“ saqarTvelos kanoni, miuxedavad garkveuli gansxvavebebisa, 

imave saxis uzrunvelyofis RonisZiebebs iTvaliswinebs, rasac UNCINTRAL-is mode-

luri kanoni. modeluri kanonis samuSao jgufis angariSSi aRniSnulia, rom pirvel 

etapze samuSao jgufis mizani ar iyo, maT mier SemuSavebuli uzrunvelyofis Ronis-

Ziebis saxeebi yofiliyo amomwuravi. Tumca samuSao proeqtis SemuSavebis Semdgom 

jgufis mier miRebul iqna gadawyvetileba, rom modeluri kanonis me-17.2 muxliT gaT-

valiswinebuli uzrunvelyofis saxeebi aris amomwuravi da moicavs yvela im SemTxve-

vas, risTvisac SesaZlebelia arsebobdes uzrunvelyofis RonisZiebis gamoyenebis sa-

                                                 
81 „Tbilisis saarbitraJo institutisTvis“ 2009 wlidan dRemde ar miumarTavs mxares mtkice-

bulebaTa uzrunvelyofis moTxovniT, interviu „Tbilisi saarbitraJo institutis“ Tav-

mjdomaresTan. 
82 Sead. „arbitraJis Sesaxeb“ saqarTvelos kanonis me-17 muxli da saqarTvelos samoqalaqo sa-

proceso kodeqsis 198.3 muxli.  
83 Tbilisis saapelacio sasamarTlos 2015 wlis 15 maisis ganCineba, saqme №2b/1889-15, aseve 

01.07.2013 wlis ganCineba, saqme №2b/3450-13.  
84 ix. Tbilisis saarbitraJo institutis dadgenileba, saqme №000294-2014. 
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Wiroeba.85 modelurma kanonma aseve uari Tqva saWiroebis SemTxvevaSi sxva saxis uz-

runvelyofis RonisZiebebis gamoyenebaze, vinaidan samuSao jgufis mosazrebiT ar ar-

sebobs amis saWiroeba.86 modeluri kanonis mizania, fuZemdebluri principebis gaTva-

liswinebiT, zogadi standartis Seqmna. saxelmwifoebs eZlevaT SesaZlebloba, Seimu-

Saon detaluri sakanonmdeblo regulacia adgilobrivi samarTlebrivi sistemis spe-

cifikis gaTvaliswinebiT.87 miuxedavad amisa, saqarTvelos SemTxvevaSi kanonmdeblis 

mier sxva saxis uzrunvelyofis gamoyenebis SesaZlebloba da arbitraJisTvis farTo 

uflebamosilebis miniWeba ar moxda. aqedan gamomdinare, aucilebelia, rom arbitra-

Jic davis ganxilvisas moeqces im samarTlebriv CarCoSi, rasac kanoni adgens. Tumca 

saarbitraJo warmoebis am xarvezs, SesaZlebelia, ganapirobebs uzrunvelyofis Ro-

nisZiebebis araefeqtianoba, da mxareebi, iseve rogorc arbitraJi, Tavs komfortu-

lad grZnobs maTTvis nacnobi uzrunvelyofis RonisZiebis, yadaRis gamoyenebisas.  

rac Seexeba sxva qveynebis adgilobriv kanonmdeblobas, unda aRiniSnos, rom ume-

tes SemTxvevaSi, arbitraJs ar aqvs uflebamosileba, uzrunvelyofis saxed gamoiye-

nos yadaRa, Tumca arsebobs gamonaklisebic. magaliTad, franguli kanonmdebloba ar 

aniWebs arbitraJs uflebamosilebas, gamoiyenos yadaRa uzrunvelyofis RonisZie-

bad;88 msgavsad awesrigebs am sakiTxs holandiuri89 da Sveicariuli90 kanonmdeblo-

bebi; amgvar midgomas iziarebs aseve belgiis kanonmdebloba;91 avstriis kanonmdeblo-

ba ar Seicavs detalur regulirebas yadaRis gamoyenebasTan mimarTebiT, Tumca gamoT-

qmulia mosazreba, rom uzrunvelyofis RonisZiebis am saxis gamoyeneba dasaSvebia.92  

sakanonmdeblo regulaciebis analizisa da saerTaSoriso saarbitraJo praqtikis 

gaTvaliswinebiT, mizanSewonilia, qarTul saarbitraJo praqtikaSic arbitraJis 

mxridan yadaRa ar iqnes gamoyenebuli da uzrunvelyofis es RonisZieba mxolod sasa-

marTlos kompetencias ganekuTvnebodes.93  

4. daskvna  

saarbitraJo sarCelis uzrunvelyofis RonisZiebebis marTebuli gamoyeneba ar-

bitraJis institutis, rogorc davebis gadawyvetis meqanizmis, efeqtian funqcioni-

rebas uzrunvelyofs. biznesisTvis verasdros iqneba arbitraJi mimzidveli, Tu mas 

ar eqneba SesaZlebloba, uzrunvelyos samomavlo gadawyvetilebis aRsruleba. kvle-

vis Sedegad gamoikveTa, rom saqarTvelos kanonmdeblobiT gaTvaliswinebuli saar-

bitraJo sarCelis uzrunvelyofis RonisZiebis saxeebi, xSir SemTxvevaSi, ar gamoiye-

neba im datvirTviT, ra funqciac maT saerTaSoriso saarbitraJo warmoebaSi aqvT mi-

niWebuli, rac amcirebs maT efeqtianobas da araswori interpretaciis SesaZleblo-

                                                 
85 UNCINTRAL Working Group on Arbitration, Report №A/CN.9/545, Para. 21. 
86 iqve. 
87 saqarTvelos uzenaesi sasamarTlos 03.07.2013 wlis ganCineba, saqme №as-538-511-2013. 
88 Gaillard E., Commentary on France Arbitration Law, “Practitioner’s Handbook on International Commercial 

Arbitration” edited by F.B. Weigand, 2nd ed., Oxford University Press, 2010, 450. 
89 Lazic V., Meijer G.J., Commentary on Netherland Arbitration Law, “Practitioner’s Handbook on International 

Commercial Arbitration”, edited by F.B. Weigand, 2nd ed., Oxford University Press 2010, 663. 
90 Karrer P.A., Straub P.A., Commentary on Switzerland Arbitration Law, “Practitioner’s Handbook on International 

Commercial Arbitration” edited by F.B. Weigand, 2nd ed., Oxford University Press, 2010, 847. 
91 Canivet M., Goffin J.F., „Arbitration in Belgium” CMS Guide to Arbitration, Vol. I, 114. 
92 Liebscher Ch., Commentary on Austrian Arbitration Law, “Practitioner’s Handbook on International Commercial 

Arbitration” Weigand F.B.(ed.), 2nd ed., Oxford University Press, 2010, 146. 
93 saqarTvelos samoqalaqo saproceso kodeqsis muxli 198.2(1). 
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bas iZleva. imis gaTvaliswinebiT, rom saqarTvelom saarbitraJo samarTlis reguli-

rebisTvis airCia modeluri kanoni da daeyrdno mas, mizanSewonilia, saarbitraJo 

praqtikaSi kanonis aRsruleba ganxorcieldes modeluri kanonis Sesabamisad da gaT-

valiswinebul iqnes is Sinaarsi, rac modelur kanons udevs safuZvlad.  

im pirobebSi, rodesac saqarTvelos aqvs SesaZlebloba, gaxdes saarbitraJo war-

moebis regionaluri habi da ara marto qarTuli biznesseqtoris, aramed saerTaSori-

so xasiaTis biznesdavebis gadawyvetis centri, mizanSewonilia, erTi mxriv, qarTuli 

saarbitraJo praqtika ganviTardes saerTaSoriso tendenciebis gaTvaliswinebiT da, 

meore mxriv, sakanonmdeblo regulirebiT moxdes saarbitraJo sarCelis uzrunvel-

yofis RonisZiebis saxeebis morgeba qarTuli realobisTvis, ise, rom kanonmdebloba 

ar daSordes saerTaSoriso standartebs. 
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Otar Machaidze∗ 

Types of Provisional Measures in  

Arbitration Under the Georgian Legislation 

Article reviews types of provisional measures in arbitration envsaged under the Georgian 
legislation and problematic issues related to the above. Deficiencies at the legislative level and 
arbitration practice are demonstrated. In particular, the article discusses the reasons 
hindering the development of provisional remedies for arbitration claim and their effective 
functioning. The application of provisional remedies in the international arbitration 
proceedings and importance of sharing such experience for Georgian reality is analysed.  
Special attention is drawn to the development trend for „Anti-suit injunction” establishment at 
the international level and prospects for its use in the Georgian arbitration proceedings.  
Article also analysis expediency of application of seizure, as provisional measure for arbitra-
tion claim and issue of provisional measures for evidences in the arbitration type reviews.  

Key words: Arbitration, provisional measures in arbitration, purpose and types of provisional 
measure, seizure in arbitration proceedings, provisional measures for evidence 

1. Introduction 

In the modern world arbitration is acknowledged as an effective mean for alternative resolution of 
business disputes, which has been improved and developed day by day.1 Arbitration has not got so long 
history in Georgia. Initially, its regulation at the legislative level relates to the law of Georgia on “Private 
arbitration”, adopted in 1997 year. It must be noted, that law on “Private arbitration” has not managed to 
successfully fulfil its function – to create efficient mechanism for the alternative resolution of disputes.2 
Due to the above, it became necessary to develop new law responding to the modern challenges of 
arbitration proceeding and support development of arbitration institution in Georgia.3 Law of Georgia on 
“Arbitration” was adopted in 2009 year and became effective in 2010. The newly adopted law was based 
on the Model Law for International Commercial Arbitration (hereinafter referred to as “the Model Law”) 
developed by the International Trade Law Commission under the United Nations.4 Key objective of the 
new law was to approximate Georgian arbitration practices with the international arbitration standards.5  

Provisional measures in arbitration c represent one of the important elements of the arbitration 
proceedings, enabling the claiming party, in case of decision in his/her favor, to avoid every obstacle 
related to the execution of the arbitral award and protect him/herself from the malae fidei actions of 
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<www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html>. 
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defendant.6 Application of provisional remedies for arbitration claim does not have very long history even 
in the international arbitration practice.7 Even the initial version of the Model Law is only limited with the 
general provisions for the above.8 Following the changes to the Model Law in 2006 year, the issues related 
to the provisional remedies for the arbitration proceedings have been specified in detail.9 As for the 
Georgian legislation, law of Georgia on “Private arbitration” did not consider measures for securing the 
claim10 and only considered provisional measures for the evidence via the court.11 Law of Georgia on 
“Arbitration”, adopted in 2009, in the section regulating the provisional measures for arbitration 
proceedings, mainly shares the regulations considered under the Model law.12 In 2015 year new 
amendments were made to the law of Georgia on “Arbitration”; the above changes were justified with the 
fact that certain norms of the Georgian law did not comply with the UNCITRAL Model Law on 
“International commercial arbitration”; in addition, the changes aimed to eradicate number of deficiencies 
and translation type errors.13 Amendments also covered provisional measures for arbitration claim,14 once 
more, confirming the relevance of the issues and important role of this establishment in the arbitration 
proceedings. Above mentioned factors, frequent changes to the legislation and quite a limited experience in 
arbitration proceedings conditioned establishment of quite a heterogeneous (often incorrect) arbitration 
practices and problematic issues related to the application of provisional measures, hindering development 
of arbitration in Georgia, as the efficient mechanism for settlement of disputes.  

Present article discusses the gaps in the legislation related to the types of provisional measures in 
arbitration s, which, at some level, hinder their efficient application in the arbitration practice.  

Article is based on the comparative legal analysis of the Georgian legislation, the Model Law and 
arbitration legislation of countries, demonstrating the influence of the Model Law. During the research the 
regulations valid for internationally acknowledged permanent arbitration institutions (arbitration rules), 
Georgian arbitration and legal practices have also been analyzed.  

2. Objective of Provisional Remedies for Arbitration Claim 

The key objective of provisional measures for the claim, in arbitration as well as court proceedings, is 
to ensure efficient execution of final decision/award.15 In arbitration proceedings provisional remedies for 
arbitration claim bear the important role, protecting rights and interests of the claimant.16 According to the 
definition provided by the Appeal court: “Provisional measures for the claim are the means for avoiding the 
obstacles in the process of factual enforcement of the decision. It represents guarantee for the protection of 
proprietary rights of physical and legal entities and serves for the full and real restoration of rights violated 
for the above mentioned persons. In other words the importance of provisional measure for the claim is 
demonstrated via the fact that it protects legal interests of claimant in the event of malae fidei actions of the 

                                                 
6 Compare: Resolution, the Supreme Court of Georgia, dated 03.07.2013 year, case № as-538-511-2013.  
7 Born G.B., International Commercial Arbitration, Vol. II, 2009, 1949-1951. 
8 Ibid, 1952-1953. 
9 Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law on International Commercial Arbitration as 

Amended in 2006, Section 4 (b). 
10 Although Law on Private Arbitration did not consider provisional remedies for the claim, however they were still 

applied in the arbitration practice in cases where such was considered by the arbitration procedures for the reviewing 

arbitration. See Resolution, The Supreme Court of Georgia, dated 29.05.2007 year, case № as-827-1190-06.  
11 Article 23, Law of Georgia on Private Arbitration.  
12 Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tbilisi, 2011, 139. 
13 Explanatory note on the Draft Law of Georgia on Amendments to the Law of Georgia on Arbitration 
14 Ibid.  
15 Compare: Resolution, Tbilisi Appeal Court, dated 05.09.2014 year, case № 2/b-4883-2014.  
16 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Internati-

onal, 2003, 586.  
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defendant.”17 Immediately after the commencement of arbitration proceedings, there is a real danger that 
defendant at the arbitration case, who from the very beginning is aware that there is a possibility of 
arbitration award against him/her, will encumber enforcement of arbitration award via malae fidei actions.18 
Despite the fact that arbitration is recognized as the mechanism for prompter resolution of dispute 
compared with the court,19 arbitration type review requires certain period of time,20 necessary for the 
examination of the case, investigation of evidences and, if required, interrogation of witnesses. During this 
period defendant at the arbitration proceedings has opportunity to dispose (sell) assets in his/her ownership 
without any limitation and by this way, to avoid fulfilment of liability and threaten execution of final 
arbitration award. Similar danger is present after making the arbitrage decision until its execution, as 
arbitration award is subject to the recognition- enforcement by the competent court21, which is related to the 
relevant time period,22 during which defendant, against whom the decision has been already made, has 
opportunity to sell the property or/and use the funds, which could be used for the enforcement of the award. 
Satisfaction of arbitration claim and recognition of rights loses any sense, if it is not possible to execute the 
decision and realize the right.23 Provisional measure for the claim represents one of the procedural legal 
means, serving the prompt and effective protection of material-legal rights.24 With the consideration of 
international arbitration practice, objective of provisional remedies, is to protect one or both parties from 
the damage and maintain existing legal and factual condition prior to the decision making.25  

Provisional measures for the claim generally serve the protection of interests and violated rights of 
claimant; however, with the consideration of circumstances and specific characteristics of case under 
review, there is a possibility to use such establishment for the protection of defendant’s rights too. It is true 
that according to the article 191, Civil procedural code of Georgia, “Claimant” has right to apply to the 
court with the request to use provisional measures; however, in accordance with the court practice, the 
essence of concept of provisional measure shall be defined in wider terms and must extend over the 
defendant, if “Specific details of legal relationship or anticipated outcome considers generation of some 
rights and such rights require provisioning.”26 In this regard it is important that neither Georgian nor Model 
Law specify that request for application of provisional measures come only under the rights of claimant in 
arbitration. In the international literature, provisional remedies are mentioned as mechanisms for the 

                                                 
17 Discussion of the Appeal Court. See Resolution, the Supreme Court of Georgia, dated 03.07.2013 year, case № as-

538-511-2013.  
18 Born G.G., International Commercial Arbitration, Vol. II, 2009, 1943. 
19 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Inter-

national, 2003, 8.  
20 According to the Law of Georgia on Arbitration, the Final Arbitration Award shall be made within 180 Days, if not 

Otherwise Considered under the Agreement between the Parties, Article 39.1; According to the ICC Arbitration 
Rules for International Arbitration Court (valid sine 01 January, 2012), Arbitration award shall be Granted in 6 

months’ period, Article 30.1.  
21 According to the Article 44.1, Law of Georgia on “Arbitration“, Arbitration award made in Georgia is subject to the 

evforcement by the Appeal court, as for the arbitration awards made outside Georgia shall be enforced by the 

Supreme Court.  
22 This term in Accordance with the Article 35621.3 of the Procedural Code of Georgia equals to 30 days.  
23 Compare: Resolution, Appeal Court of Georgia, dated 02 June, 2014, case № 2b/2154-14. 
24 Practical Recommendations of the Supreme Court of Georgia on the Issues of Civil Procedural Law for the Judges 

of General Courts, Tbilisi, 2010, 156. 
25 Born G.G., International Arbitration: Case and Materials, Wolters Kluwer, Law & Business, Austin, Boston, 

Chicago, New York, The Netherlands, 2011, 813.  
26 Resolution, Tbilisi Civil Court, dated 25.12.2014, case № 2/6528-12.  
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protection of interests of “parties” and not only claimant.27 Development of such approach is supported by 
the types of provisional remedies for arbitration claim, which will be discussed later in the article. Based on 
the above, although, during the dispute, generally the interests and rights of claimant are in need of 
protection, not to be left unexecuted, however, if required and with the consideration of factual 
circumstances of the dispute, arbitral tribune is entitled to use provisional remedies for the protection of 
rights of the defendant. Application of provisional remedies serve the legitimate objective – protection of 
interests of claimant; however, in practice, there is a real danger that claimant uses provisional remedies for 
incurring damage to the defendant and achieving some advantage against the defendant.28 Based on the 
above, arbitral body reviewing the case, in the process of making decision regarding the application of 
provisional remedies, must evaluate the existing circumstances with great attention and be sure in the need 
for the application of provisional remedies, so that application of mentioned above measure serves its real 
objective and its objective is not to incur damage to the defendant and from the initial stage of dispute to 
give prerogative to the claiming party.  

3. Types of Provisional Measures  

Law of Georgia on “Arbitration”, similar to the Model Law, provides the arbitral body reviewing the 
dispute with the authority to assign to the party to implement the following within the reasonable time, 
based on the application made by the party to the arbitration proceeding, via the written arbitration 
decision:  

a) To maintain or restore status quo until the rendering of final arbitration award; 

b) To implement the measures, which are related to avoiding the infliction of damage to other party 
or arbitration proceeding;  

c) To implement measures for preservation of the assets, which will be used for the execution of 
further arbitration award; 

d) To store and maintain the evidence, which could be related to the arbitration dispute and its 
resolution.29 

Types of provisional remedies for the arbitration claim define their efficiency in the arbitration 
proceedings. Majority of arbitration institutions operating in Georgia is based on the law of Georgia on 
“Arbitration” and provides parties with the opportunity to use the same provisional remedies;30 However, 
there are some exceptions, granting to the arbitral body the wide authorities and enabling arbitral body to 
apply provisional remedies for the arbitration claim, as deemed necessary.31 The similar type of regulation is 
also encountered in the regulations valid for international arbitration institutions. For example, in accordance 
with the procedures for the international arbitration court of International Chamber of Commerce (ICC), 
based on the application made by the party, arbitral body is authorized to use provisional remedies, which are 
deemed reasonable by the arbitral body;32 the above issue is regulated in a similar way under the arbitration 

                                                 
27 Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, International Dispute 

Resolution Case and Materials, Carolina Academic Press, 2nd ed., 2012, 140; Born G.B., International Commercial 
Arbitration, Vol. II, 2009, 1943. 

28 Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, International Dispute 

Resolution Case and Materials, Carolina Academic Press, 2nd ed., 2012, 140. 
29 Article 17, Law of Georgia on Arbitration.  
30 Article 8.1., Rules for the Arbitration Proceedings of Dispute Reviewing Center under the Permanent Arbitration 

(DRC statutes); Tbilisi Arbitration Chamber Statutes, Article 6.4.2; LTD “Arbitration Chamber of Georgia, Statues 

for the Permanent Arbitration, Article 12.2.  
31 Arbitration Rules for the Georgian International Arbitration Center, Article 32.1.  
32 ICC International Arbitration Court Arbitration Rules (effective since 01 January 2012), Article 28.1, <www.iccwbo.-

org/products-and-services/arbitration-and-adr/arbitration/icc-rules-of-arbitration/>. 
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rules valid for the Arbitration Institute of Stockholm Chamber of Commerce (SCC)33 and Singapore 
International Arbitration Center (SIAC).34 Arbitration law of Switzerland, does not define the detailed types 
of provisional remedies and arbitral body reviewing the case is equipped with wide authorities.35 

In general, it must be noted that according to the international arbitration practice, arbitral body 
reviewing the dispute is provided with the wide authority to apply any type of provisional remedies serving 
the protection of rights of parties.36 Such a wide authority provides arbitral body with the opportunity to use 
such type of provisional remedy, which best fits situation under review. According to some authors, parties 
have authority to decide themselves about types of provisional remedies for arbitration, and arbitral body is 
entitled to apply even such type of provisional measure, which is not considered under the legislation of the 
country, where the arbitration proceeding takes place.37 However, in such case, the issue of recognition-
enforcement of provisional measure is under the question and there is a high probability that court, which is 
not familiar with the provisional measure applied by the arbitral body will refuse to recognize- enforce such 
measure.38 And the above automatically means that provisional measure will not be equipped with the 
power of compulsory execution and implementation of measure will only depend on good faith of the party 
against whom such measure is applied, creating the threat for the effectiveness of the provisional remedy.  

Based on the examination of Georgian arbitration and our practices it can be stated that there are cases, 
when the arbitral body exceeds the types of provisional remedies for the arbitration claim defined under the 
law of Georgia on “Arbitration” and applies the types of provisional measures, not considered under the 
above law. Particularly often the seizure is applied in the arbitration proceedings. And court does not create 
problems in terms of recognition-enforcement of similar type of provisional remedies.39 Based on the 
above, the subject of the present article is the types of provisional remedies for the arbitration claim 
considered under the law and application of seizure as a provisional measure in the arbitration proceeding.  

3.1. Retaining and Restoration of the Status Quo 

In accordance with sub-paragraph (a), paragraph 2 of the article 17 of law of Georgia on “Arbitration”, 
arbitral body is entitled to assign to the party to maintain or restore initial condition until the announcement 
of final arbitration award, within the reasonable time, based on the application made by the party to the 
arbitration proceeding, via the written arbitration decision. With the consideration of Georgian arbitration 
practice, above mentioned provisional remedy, somewhat fulfils the function of seizure, which restricts the 
party’s capability to dispose movable/immovable property owned and maintain property in its initial 
condition. Court recognizes-enforces similar type of provisional measures in the same form.40 At the initial 
stage of effectiveness of the law of Georgia on “Arbitration”, this type of provisional remedy for the 
arbitration claim conditioned some misunderstanding. Provisional measure applied by the arbitral body, by 
which the defendant was assigned to maintain the property under his/her ownership in the initial condition, 
was recognized-enforced by the Tbilisi appeal court.41 Above mentioned decision was submitted to the 

                                                 
33 SCC Arbitration Rules (effective since 01 April 2013), Article 32.1, <www.sccinstitute.com/dispute-resolution/-

rules/>. 
34 SIAC Arbitration Rules, Article 26.1.  
35 Segesser G., Kurth Ch., Interim Measure, International Arbitration in Switzerland A Handbook for Practitioners, 

edited by G. Kaufmann-Kohler and B. Stucki, 2004, 71. 
36 Born G.B., International Commercial Arbitration, Vol. II, 2009, 1994. 
37 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Internatio-

nal, 2003, 595. 
38 IBID.  
39 Judgement, Tbilisi Appeal Court, 15.05.2015, for the Case № 2b/1889-15.  
40 Judgement, Tbilisi Appeal Court, 30.03.2011, for the Case № 2b/796-11. 
41 Judgement, Tbilisi Appeal Court, 11.03.2010, for the Case № 2b/687-10. 
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registry body for registration purposes; but the latter refused to carry out registration with the justification 
that notion of “retaining initial condition” was vague for the registration purposes.42 Accordingly, 
provisional remedy applied by the arbitral body was not actually enforced, the above contradicting the legal 
requirements. It is not clear, why it became necessary to use this type of provisional remedy in the above 
sense, as according to the article 17.2 (c) of the law of Georgia on “Arbitration”, it is possible to assign the 
defendant to maintain the assets, by which the final decision will be enforced.43 

In the event of application of the above mentioned provisional measures, it is necessary to define until 
which time is the provisional remedy valid. According to the Georgian law, arbitral body is entitled to 
assign to the party to maintain initial condition until the announcement of final arbitration award; and 
according to the UNCITRAL Model law, until the resolution of ongoing dispute.44 Based on the above, it is 
necessary to define that following the announcement of arbitration decision the provisional measures 
automatically lose their power, if its cancelation is within the competence of arbitral body reviewing the 
dispute (at his/her own initiative or based on the appeal from the party). If the defendant is assigned to 
maintain the initial condition only until the announcement of final arbitration decision (which proceeds 
from the direct indication by the law), then the defendant will be able to dispose immovable property under 
his/her ownership immediately following the completion of the proceedings, hindering or complicating 
enforcement of arbitration decision. Based on the above, we can state that in the Georgian reality, 
provisional measures are not effective for the set purpose.  

However, the efficiency of above discussed provisional remedies in the international arbitration 
proceedings is not questionable. In the international arbitration practice, the mentioned provisional remedy 
generally has other function and used in the other form. Above discussed measure aims to maintain “Status 
Quo” between the disputing parties. For example, arbitration reviewing the dispute may assign to the party 
to retain contractual relationships with the claiming party and to continue fulfillment of liabilities under the 
contract until the resolution of dispute,45 to abstain from disclosing of the commercial secrets46 or from the 
use of ownership rights over the intellectual property.47 Accordingly, linking this type of provisional 
remedies with the announcement of final decision is quite logical. Another important issue, related to the 
above provisional measure is the definition of the following in the international proceedings: what does the 
“initial condition” imply in the retention or/and restoration of condition, which shall be maintained or 
restored by the party. There is a position expressed in the international literature, that arbitral body may 
assign to the party to restore or retain the condition in the form of “initial condition” which existed (a) prior 
to the generation of dispute between the parties; (b) at the moment of commencement of arbitration review; 
(c) at the moment of submission of application by the party; or (d) at the moment of application of 
provisional remedy by the arbitration and announcement of the relevant decision.48 The above mentioned 
issue shall be resolved for each specific case and the arbitration reviewing the dispute shall define, what is 
the condition, to be restored by the party (assigned) in the form of „initial condition“. For example, if as a 
result of provisional remedy, the party was assigned to maintain contractual relationships, the party shall 
restore the condition, which existed prior to the contract violation, actual termination of the agreement or 
prior to the generation of dispute.  

                                                 
42 In detail, see Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tbilisi, 2011, 139.  
43 For the Discussion Regarding the Above Issue, see chapter 2.3 of the Article.  
44 UNCITRAL Modal law, article 17.2 (A). 
45 Gary B.B., International Commercial Arbitration, Vol. II, 2009, 1995. 
46 IBID.  
47 Chomakhidze N., Provisional Remedies for the Claim in the International Arbitration, Tbilisi State University, 

National Center for the Alternative Resolution of Dispute, Journal Annual Issue – Alternative Resolution of Dispute, 

2013, 2013, 82.  
48 Born G.G., International Commercial Arbitration, Vol. II, 2009, 1995. 
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As a result of analysis of the international experience, the difference between the Georgian and 
international practices in terms of application of above discussed provisional remedies became evident.  

3.2 To Prevent Infliction of Damage to the other Party or to the Arbitration Proceeding  

According to the second type of provisional remedy, considered under the law of Georgia on 
“Arbitration”, drafted based on the UNCITRAL Model Law, the party may be assigned to “take measures 
that would prevent causing damage to the other party or to the arbitral proceeding.”49 Above mentioned 
provisional remedy is not used often in the Georgian arbitration practice, as it is a problem to define its 
contents and determine, in which cases such remedies shall be applied.  

Taking into account international arbitration practice, by the above mentioned provisional remedy, 
party may be assigned to abstain from the public announcements, which violate liability on confidentiality, 
inflicting damage to the interests of other party and arbitration proceeding, in the process of arbitration 
proceedings.50 Moreover, similar type provisional measure implies so called „Anti-Suit Injunction” 
establishment,51 according to which arbitral body reviewing the dispute may assign to the party to abstain 
from submitting claim to the court or arbitration. In the event if the claim is already submitted and court or 
arbitration proceedings are in progress, the party may be assigned to recall the claim or terminate the 
ongoing proceedings.52 Objective of „Anti-Suit Injunction” is to exclude parallel arbitration or court 
proceedings and protect the competence of the arbitral body reviewing the dispute.53 According to the 
Model Law, there were differing positions in relation to the similar type of provisional remedies among the 
members of the group working on the amendments to the law in 2006 year.54 Such type of provisional 
measure was uncommon for international court practices and legislations of many countries.55 In general 
„Anti–Suit Injunction“ establishment is characteristic to the countries with the general law system.56 In 
addition to the above mentioned, according to the opponents, “Anti–Suit Injunction” may limit universally 
recognized “Right to a fair trial” of the party.57 According to the allegations of supporters of „Anti–Suit 
Injunction”, the fact that legislations of many countries are not familiar with this type of provisional 
measure, was reinforcing their position. Therefore, Model Law had to consider „Anti–Suit Injunction” 
establishment in order to modernize and harmonize arbitration practice.58 Despite the diverse positions, 
working group came to the conclusion that the Model law had to consider the possibility to use „Anti–Suit 
Injunction“ concept.59 According to some authors, “the experience showed that the international arbitration 
requires „Anti–Suit Injunction“.60  

In terms of application of „Anti–Suit Injunction“ establishment, it is interesting to review the practice 
of Court of Justice of the European Union (CJEU). In 2009 year CJEU for the case Allianz SpA and 

                                                 
49 Article 17.2 (b), Law of Georgia on Arbitration.  
50 Born G.B., International Commercial Arbitration, Vol. II, 2009, 1999. 
51 Moses M.L., The Principal and Practice of International Commercial Arbitration, 2nd ed., 2012, 106.  
52 Gaillard E., Anti-Suit Injunctions in International Commercial Arbitration, Juris Publishing, 2003, 1.  
53 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 3rd ed., 

2009, 244.  
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Jurisprudence, 2010, 1(119), 246. 
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2009, 244.  
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59 Moses M.L., The Principal and Practice of International Commercial Arbitration, 2nd ed., 2012, 106.  
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Generali Assicurazioni Generali SpA v. West Tankers Inc determined, that application of „Anti–Suit 
Injunction“ by the courts of the European Union, under which the person is prohibited to submit the claim 
to the court of the other state, member of the European Union, even if the arbitration agreement is in place, 
does not comply with the Brussel’s #44/2011 regulation on the recognition-enforcement of jurisdiction and 
the decisions of the court for civil and commercial cases.61 

In 2015 year, the Court of Justice of the European Union for the case „Gazprom OAO v. Lithuania” 
defined that according to the Brussel’s #44/2011 regulation, the court of country, member of the European 
Union, is not prohibited to recognize-enforce provisional measures („Anti–Suit Injunction“) applied by the 
arbitration, by which the person is prohibited to submit claim/application to the court of other country, 
member of the European Union.62 Above mentioned decision made by CJEU is based on the justification 
that Brussel’s #44/2011 regulation is not applicable for the arbitration. It can be stated that Court of Justice 
of the European Union, by the above resolution recognized the authority of arbitration to apply „Anti-Suit 
Injunction”, as the provisional remedy for the arbitration proceedings, which will probably, facilitate its 
active application across the European Union.  

Georgian law is not familiar with „Anti-Suit Injunction” establishment, making the effectiveness of 
provisional remedies considered under the article 17 (b) of the law of Georgia on “Arbitration” 
questionable. However, if under the Georgian reality arbitral bodies widely define the boundaries of above 
mentioned provisional remedy and refer to the international arbitration tendencies, the above establishment 
may gain feasibility. The need for the above may be caused by the changes made to the article 9, law of 
Georgia on “Arbitration”, implemented in 2015 year. According to the initial regulation, court would 
terminate the litigation at its initiative, if it identified that there was an arbitration agreement between the 
parties on the dispute under review. According to the present regulation, if the defendant does not indicate 
on the existence of the arbitration agreement, the court continues case review. Accordingly, it is possible to 
apply „Anti-Suit Injunction”, if there is arbitration agreement between the parties and despite the latter, in 
case of dispute generation, claimant applies to the court, and based on the application made by defendant, 
arbitration may assign to the claiming party to terminate court litigation and to fulfil liabilities undertaken 
under the arbitration agreement; in such case dispute will be transferred to the arbitration.  

Proceeding from the objective of provisional remedies considered under the article 17 (b) of the law of 
Georgia on “Arbitration” (preventing damage to the other party or to the arbitral proceeding), the subject of 
discussion is whether the arbitral body has the authority to apply similar type of provisional remedy at its 
own initiative. As of today, as a result of analysis of Georgian arbitration practices, it is clear that with the 
consideration of disposition and competitiveness principles, it is deemed that arbitral body has authority to 
apply provisional remedy only at the request of the party.  

3.3 Preserve Assets Which will be Used for the Execution of Final Arbitration Decision 

According to the article 17.2 (c ), law of Georgia on “Arbitration” – “ arbitral body is entitled to assign 
to the party to maintain or restore initial condition until the announcement of final arbitration decision, 
within the reasonable time, based on the application made by the party to the arbitration proceeding, via the 
written arbitration decision to assign the party to implement measures for the preservation of assets, which 
will be used for the execution of arbitration award”. Objective of this type of regulation is to avoid 
utilization of assets, which will be used for the satisfaction of arbitration award; therefore, arbitral body is 
entitled to apply provisional measures, ensuring the enforcement of arbitration award.63 When the subject 
of arbitration dispute is fulfilment of monetary liability and defendant is willing to avoid fulfilment of such 

                                                 
61 Judgment of CJEU case № C-185/07 Allianz SpA and Generali Assicurazioni Generali SpA v. West Tankers Inc. 
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63 Roth M., Commentary on the UNCITRAL Modal Law, Practitioner’s Handbook on International Commercial Arbi-
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liability or his/her financial status makes fulfilment of final arbitration decision questionable, arbitral body 
must ensure proper protection of claimant’s interests. With the consideration of Georgian arbitration 
practice, there is some overlapping in place between the provisional remedies considered under sub-
paragraphs (a) and (c), article 17.2 of the law. According to the Georgian arbitration practice, based on 
article 17.2 (a), defendant is required to maintain status quo of the property in his/her ownership. And 
article 17.2 (c) considers preservation of assets, which will be used for the execution of the final arbitration 
decision. Accordingly, both provisional measures are directed against the property of the defendant. If the 
Georgian arbitration practice continues the development in the same direction, it is expedient to use article 
17 (c) for the achievement of set goals; as article 17 (c) is more special type of norm and when the 
objective of the provisional remedy is to prohibit selling of the property in the ownership of the defendant, 
it is expedient to apply measure considering such basis. According to the international arbitration practice, 
as the alternative to the application of similar type provisional remedy, party may be assigned to place 
amount under dispute on a deposit account or to provide the bank guarantee.64  

In the process of drafting this type of article in the UNCITRAL Model Law, the following was the 
subject of discussion – whether the above mentioned type of provisional remedy covered arbitration 
costs?65 The working group made decision, stating that provisional measure did not include provisions for 
the payment of arbitrations costs.66 However, in contrary to the above, article 25.2 of the arbitration rules of 
the London Court of International Arbitration (LCIA) envisages application of provisional remedies for the 
provision of costs for arbitration proceedings,67 legislations of Switzerland68 and France69 also provide for 
the application of the above discussed provisional measures.  

3.4 Providing Evidence, that May be Relevant to the  
Arbitration Dispute and its Resolution  

Considering the title of article 17, law of Georgia on “Arbitration”, above mentioned article regulates 
issues related to the application of provisional measures for the claim by the arbitral body. However, 
mentioned article incorporates and simultaneously regulates issues related to the provisions for the 
arbitration claim and evidence. In terms of structural consistency of legislative technique and norm, above 
mentioned article is not exemplary, as these two concepts qualitatively differ; according to the definition of 
the Supreme Court of Georgia, “Provision of evidences is implemented with the aim to determine facts 
significant for the case, and provisional measures for the claim serve ensuring of enforcement of court 
resolution. Therefore, provision of evidence and provision of claim are different notions, and for both cases 
different procedural actions are to be implemented.“70 Based on the above, it is expedient either to extend 
the title of the article 17 of the law of Georgia on “Arbitration” or to establish the norm regulating the 
evidence provisioning as a separate article. The above argument of the Supreme Court of Georgia also 
confirms the need for separation of provisional measures for the claim and evidences.  
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Provisioning of evidence represents significant procedural legal establishment, which on the one hand, 
provides party with the possibility to defend the evidence, which confirm the factual circumstances 
provided by the party and, on the other hand, enables the body, reviewing the dispute, to review the dispute 
promptly and determine the objective truth on the case. Objective of evidence provisioning is “to ensure 
determination of facts significant for the correct resolution of the case.”71 Based on the importance of 
evidence provisioning, almost all local legislations and arbitration procedures grants to the arbitration 
reviewing the dispute with the authority to make decisions with the purpose to provide evidences.72 
Georgian law regulation is based on the UNCITRAL Model Law, however there is some difference in 
place. According to the law on “Arbitration”, the subject of provisional measures is the evidence, which 
“may” be related to the arbitration dispute and its resolution. According to the Model Law, those evidences 
are subject to provisional measures, which are relevant and material for the dispute resolution.73 
Establishment of mentioned terms became the subject of discussion in the process of making changes to the 
Model Law – how expedient was to cumulatively use terms “Relevant“ and „Material”;74 how to resolve 
the issue, if evidence was relevant but not material and vice versa.75 In addition to the above, according to 
the part of the working group, article 19.2 of the Model Law was already regulating mentioned issue and 
there was no need for additional regulation.76 Despite the above mentioned controversy, in the end, the 
regulation was adopted in the above form. Position of the working group was based on the argument, that 
mentioned issue was regulated in the similar way by the procedures of the International Bar’ Association 
(IBA) on the “Taking of evidence in international commercial arbitration”.77 Moreover, according to the 
definition of the working group, relevancy requires the evidence to be related to the ongoing arbitration 
dispute and materiality determines, whether the evidence was important for the resolution of dispute.78 
Application of these terminology was not new for the international arbitration proceedings.79 In terms of 
second argument, it was defined that regulation subject of the article 19.2 was not provision of evidence, 
this article was regulating the admissibility of evidences and issues related to their assessment, and article 
17.2 (d) established qualitatively new concept, providing the arbitral body with the authority to implement 
provisional measures for evidences.80  

With the consideration of above differences, Georgian legislation establishes lower standard for 
linking evidences with the dispute resolution, compared with the Model Law, making the burden of proving 
lighter for the claiming party, as it is easier for the party to assert the “possible” connection of the 
evidences than to prove that evidences are cumulatively relevant and material for the dispute resolution. 
However, as it is clear from the Georgian arbitration practice, arbitration institutions are rarely approached 
with the request for the provisional measures for evidences.81 

                                                 
71 Resolution, Supreme Court of Georgia, dated 10.04.2008, for the case Nas -258-516-08.  
72 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law 

International, 2003, 596. 
73 UNCITRAL Model Law, Article 17.2 (d).  
74 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 3rd ed., 

2009, 245. 
75 UNCINTRAL Working Group on Arbitration, Report №A/CN.9/589, § 28. 
76 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 3rd ed., 

2009, 245. 
77 IBA Rules on the Taking of Evidence in International Commercial Arbitration, (Adopted by a resolution of the IBA 

Council June 1999) Article 4.10.  
78 UNCINTRAL Working Group on Arbitration, Report №A/CN.9/589, § 29.  
79 Ibid.  
80 UNCINTRAL Working Group on Arbitration, Report №A/CN.9/589, § 30. 
81 Since 2009 up to date party has not ever applied to Tbilisi Arbitration Institute with the request for provisional 

measures for evidences; Interview with the chairman of Tbilisi Arbitration Institute. 
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3.5 Seizure, as the Provisional Measure in Arbitration  

Law of Georgia on “Arbitration” does not consider seizure as the provisional remedy for the 
arbitration claim; this type of provisional measure is not also considered under the regulations of Georgian 
arbitration institutions. In this regard Georgian legislation contains strict regulation and unlike court, the 
arbitral body is not provided with the authority to apply other types of provisional measures, if such is 
required for the provision of claim.82 Moreover, according to the law, parties are not provided with the 
opportunity to consider under the arbitration agreement application of other types of provisional remedies 
in the arbitration proceedings.  

Despite the above, in the Georgian arbitration practice, there are often cases, when the arbitrator 
reviewing the dispute, makes decision to apply the seizure as the provisional measure for the claim and 
seize the immovable property in the ownership of the defendant and /or bank accounts.83 However, there 
are also cases in the arbitration practice, when arbitrator refuses to apply provisional measures with the 
only justification that law of Georgia on “Arbitration” does not consider seizure as a provisional measure.84 
In case of application of the above measures by the arbitral body, arbitral body does not face problems 
related to its recognition-enforcement by the court. Although, according to the article 23.3 of the law of 
Georgia on “Arbitration”, court does not materially review the provisional measures applied by the arbitral 
body, but when there is incompliance of provisional measures with the law in place, it is necessary for the 
court to give the relevant response, so that the arbitration practice does not develop incorrectly and court is 
capable to carry out control over the arbitration proceedings.  

Law of Georgia on “Arbitration”, despite some differences, considers the types of provisional 
remedies similar to the ones considered under the UNCINTRAL Model Law. It is indicated in the report of 
the working group, that at the first stage the objective of the working group was to achieve the 
comprehensiveness of provisional measures developed by the group. However, following the development 
of draft project, the group made decision, that types of provisional remedies considered under the article 
17.2 of the Model Law, were comprehensive and incorporated all cases, for which there could be need for 
the application of provisional measures.85 Moreover, the Model Law rejected the application of other 
provisional measures, on as required basis, as according to the working group, there was no such need.86 
Objective of the Model Law is to create general standards with the consideration of fundamental principles; 
the States are provided with the opportunity to develop detailed legislative regulation with the 
consideration of specific characteristics of local legal system.87 Despite the above, in case of Georgia, 
legislator did not use the possibility to introduce other types of provisional measures and did not grant the 
arbitral body with the wider authorities. Based on the above, it is necessary for the arbitrator in the process 
of the review of arbitration dispute, to act within the legal framework established by the law. However, the 
above deficiency of the arbitration proceeding could be conditioned by the non-efficiency of the 
provisional measures and the parties, as well as the arbitral body, feel comfortable using the provisional 
measures, familiar for them – that is seizure.  

As for the national legislations of other countries, it must be noted, that in the most cases, arbitral body 
does not have authority to use seizure as the provisional measure, however, there are some exceptions. For 
example, French law does not grant arbitral body with the authority to use seizure as the provisional 

                                                 
82 Compare with Article 17 of the Law of Georgia on Arbitration and Article 198.3 of the Civil Procedural Code of 

Georgia.  
83 Judgement, Tbilisi Appeal Court, dated 15 May 2015, for the case № 2b/1889-15, as well as the Jjudgment dated 

01.07.2013, for the case № 2b/3450-13;  
84 See “Tbilisi Arbitration Institute” award for the case № 000294-2014. 
85 UNCINTRAL Working Group on Arbitration, Report №A/CN.9/545, § 21 
86 Ibid. 
87 Resolution, the Supreme Court of Georgia, dated 13.07.203 for the case Nas-538-511-2013. 
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measure,88 the issue is regulated in the similar way under the Netherland’s89 and Switzerland’s90 
legislations, the similar approach is shared by the Belgium legislation.91 Austrian legislation does not 
contain detailed regulations in relation to the application of seizure, however there is a position expressed, 
that application of this provisional measure is admissible.92  

Based on the analysis of legislative regulations and with the consideration of arbitration practice, it is 
expedient for the arbitral body not to use seizure in the Georgian arbitration practice and to have this 
provisional measure under the competence of the court.93  

4. Conclusion  

Relevant application of provisional measures for the arbitration claim ensures functioning of 
arbitration institutions, as the efficient mechanism for the dispute resolution. Arbitration will never be 
attractive for the business, if it is not capable to ensure enforcement of future decisions. As a result of 
research it became evident, that types of provisional measures for arbitration claim considered under the 
Georgian law, often are not used for the purpose and function assigned to them in the international 
arbitration proceedings, reducing their efficiency and providing for incorrect interpretation. With the 
consideration of the fact that Georgia has chosen the Model Law as the basis for the regulation of 
arbitration law, it is expedient to enforce the law in the arbitration practice in accordance with the Model 
Law and to consider the contents, which create the basis for the Model Law.  

Under the present circumstances, Georgia has an opportunity to become the regional hub for the 
arbitration proceedings and center for the resolution of disputes for Georgian business sector as well as 
disputes of international nature. Therefore, it is deemed expedient, on the one hand, to develop, Georgian 
arbitration practice with the consideration of the international trends and, on the other hand, to adapt the 
provisional remedies for the arbitration claims to the Georgian reality via the legislative regulation, without 
compromising the international standards. 

                                                 
88 Gaillard E., Commentary on France Arbitration Law, Practitioner’s Handbook on International Commercial 

Arbitration edited by F.B. Weigand, 2nd ed., Oxford University Press, 2010, 450. 
89 Lazic V., Meijer G.J., Commentary on Netherland Arbitration Law, Practitioner’s Handbook on International 
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91 Canivet M., Goffin J.F., Arbitration in Belgium CMS Guide to Arbitration, Vol. I, 114. 
92 Liebscher Ch., Commentary on Austrian Arbitration Law, Practitioner’s Handbook on International Commercial 

Arbitration Weigand F.B.(ed.), 2nd ed., Oxford University Press, 2010, 146. 
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mediaciis ganviTareba da SedarebiTi samarTali 

axali samarTlebrivi institutis danergva moiTxovs rogorc saxelmwifos, 
ise samarTlebriv mkvlevarTa mxridan SedarebiTsamarTlebrivi kvlevis 

ganxorcielebas. Sesabamisad, imisaTvis, rom mediaciis sakanonmdeblo mo-

wesrigeba Seesabamebodes rogorc saerTaSoriso standartebs, ise qarTul 

samarTalSegnebas da im monacemebs, romlebic qmnian kanonis garegan da Si-

nagan mxares, saWiroa SedarebiTsamarTlebrivi kvlevis meTodebis gamoye-

neba. samarTlebrivi transplantebis implementaciisTvis mniSvnelovani Se-

iZleba iyos konkretuli saxelmwifos istoriuli gamocdileba konkretul 

sakiTxSi, kultura, samarTlis ganviTarebis istoria, religiac ki da a.S. 
statiaSi ganxilulia is gzebi da meTodebi, romlebic unda gaiaros konkre-

tulma samarTlebrivma transplantma, raTa gaxdes ucxo qveynis samarTlis 

ganuyofeli nawili; aseve statia eTanxmeba im mosazrebas, rom transplan-

tirebis dros SeuZlebelia ucxo qveynis samarTlis sistemis suliskveTe-

bis gadmotana. ganxilulia ramdenime faqtori, rac iwvevs ucxo qveynis sa-

marTlis sistemis an institutis implementirebas nacionalur kanonmdeb-

lobaSi, ganxilulia qarTuli gamocdileba davis alternatiuli mogvare-

bis sakiTxSi. statiis mizania, SedarebiTi samarTali da misi meTodologia 

ganxilul iqnes rogorc xelsawyo mediaciis ganviTarebis saqmeSi. 

sakvanZo sityvebi: samarTlebrivi transplantebi, SedarebiTi samarTali, 
mediacia, SedarebiTi samarTlis meTodologia, Sedareba, bWe, msajuli, sa-

samarTlo mediacia 

1. Sesavali 

winamdebare statiaSi ganxilulia, Tu ramdenad SeiZleba Seuwyos xeli Sedare-

biTma samarTalma saqarTvelos samarTlebriv sistemaSi mediaciis ganviTarebas. es 

Tema SesaZloa, Zalze mniSvnelovani aRmoCndes SedarebiTsamarTlebrivi kvlevebis-

Tvis. winamdebare statiaSi SedarebiTi samarTali, mediaciis magaliTze, aRwerilia 

rogorc Tanamedrove kanonmdeblobis daxvewis instrumenti.  

Cven vcxovrobT samyaroSi, romelic iltvis globalizaciisken. am procesma gazar-

da SedarebiTi samarTlis, rogorc samarTlebrivi mecnierebis, roli. ukanaskneli oc-

daaTi weliwadi gamoirCeva iseTi sferoebis ganviTarebiT, rogorebicaa: kompiuteri, 

navTobis biznesi, davebis alternatiuli gadawyveta, sainvesticio urTierTobebi da 

a.S. iuristebma daiwyes SedarebiTsamarTlebrivi kvleviT. iuridiuli sferos mecnie-

rebi mividnen daskvnamde, rom adgilobrivi kanonmdebloba mniSvnelovania, magram ucx-

ouri samarTlebrivi sistemebis Seswavlam SesaZloa, xeli Seuwyos Sida kanonmdeblo-

bis ganviTarebas. amdenad, mravali iuristi CarTuli iyo mecnierul kvlevebSi. Sedare-

biTi samarTali agrZelebs Tavis arsebobas axali samarTlebrivi dargis dabadebisas. 

winamdebare statiaSi saubari gveqneba mediaciaze, rogorc SedarebiTi samarTlis in-

stitutze, romelic sakmaod popularulia da mraval qveyanas aqvs am institutis 

                                                 
∗  Tsu-is iuridiuli fakultetis magistranti, kompania `mdinaraZe da partniori advokatebis~ 

ufrosi iuristi. 
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TavianT samarTlebriv sistemaSi danergvis survili, magram am qveynebs ar gaaCniaT arc 

praqtikuli da arc Teoriuli gamocdileba, rac am institutis implementaciisTvisaa 

aucilebeli. Sesabamisad, am problemis gadawyvetis saukeTeso gzaa SedarebiT samar-

Talsa da mis meTodologiaze mimarTva. pirvel rigSi, unda ganisazRvros is samar-

Tlebrivi sistema, sadac es sistema Seiqmna, an im doneze ganviTarda, rom amgvari samar-

Tlebrivi sistemis Seswavla moitans warmatebas zemoxsenebul saqmeSi.  

2. SedarebiTi samarTlis meTodologia  

da samarTlebrivi transplantebi 

miuxedavad imisa, rom globalizacia udides rols asrulebs kulturebisa da 

adamianebis erTmaneTTan asimilaciaSi, mainc arsebobs mniSvnelovani gansxvavebebi 

Cvens „globalur sofelSi“. swored amitom SedarebiTi samarTali da misi meTodolo-

gia gviqmnis SesaZleblobas, gaviazroT sxvadasxva qveynis samarTlebrivi sistemebi an 

samarTlebriv sistemaTa nawilebi. SedarebiTi samarTlis gziT dagrovili codna 

mniSvnelovani karibWea ucxo kulturisaken. miRebulma codnam SesaZloa, naTeli 

mohfinos ucxouri samarTlebrivi sistemis Sida samzareulos. es codna ki SeiZleba, 

gamoyenebul iqnes Cvens sakuTar samarTlebriv kulturaSi, igi dagvexmareba sxvadas-

xva perspeqtivis gaazrebaSi, rac Sedegad mogvcems Cveni samarTlebrivi sistemis uf-

ro Rrmad gaazrebis saSualebas.1 

SedarebiTi samarTlis yvelaze mokle definicia erTi samarTlebrivi sistemis me-

oresTan Sedarebaa. igi moicavs sxva samarTlebrivi sistemebis Sesaxeb monacemTa Seg-

rovebas da ori an ramdenime samarTlebrivi sistemis Sedarebas. Sedarebis arsi msgav-

sebebis dadgena da am gziT Segrovebuli monacemebis diapazonisa da moqmedebis sfe-

ros gaazrebaa.2 samarTlis sferos mecnierebma koncentracia unda gaakeTon sxvadas-

xva samarTlebrivi sistemidan miRebul monacemebze. qaRaldis furcelze dawerili 

sityvebis ubralo Sedareba ar aris sakmarisi. kanonmdebloba kulturis nawilia. ka-

noni kulturis wammarTveli Zalaa da, amasTan, kanonze zemoqmedebas axdens qveynis 

kultura. amdenad, kanoni daweril teqstze ufro Rrmad unda ganvixiloT, unda Ca-

vuRrmavdeT kanonis safuZvelSi arsebul struqturas, raTa ukeT gaviazroT, realu-

rad ras warmoadgens kanoni da rogor funqcionirebs igi sazogadoebis SigniT.3 arse-

bobs mravali damaluli an aSkara faqtori, romlebic qmnian kanons, rogorebicaa, ma-

galiTad: religia, istoria, kultura, tradiciebi, saxelmwifo ganviTarebis done, 

qveynis ekonomikuri mdgomareoba, mecnierebis ganviTareba, filosofia, geografia, 

politikuri neba da a.S. 

am statiis miznebisaTvis, Sedarebis ZiriTadi obieqtia mediacia, romelic dave-

bis alternatiuli gadawyvetis popularuli da Rirebuli formaa. rodesac saxel-

mwifos sWirdeba axali samarTlebrivi institutis Seqmna, saukeTeso gza amisTvis Se-

darebiTi samarTlisa da misi meTodologiis moSveliebaa. SedarebiTi samarTlis me-

Todologia ramdenime safexurisgan Sedgeba. SedarebiTi samarTali ar aris Segrove-

bul monacemTa Sedareba, igi aseve iTvaliswinebs kulturebis, istoriis Sedarebas. 

Sesabamisad, SedarebiTi samarTali mecnierebis multidisciplinuri sferoa. samar-

Tlis dargis mecnierebs xandaxan istorikosoba da anTropologobac ki uwevT.  

                                                 
1  Eberlej E., The Method and Role of Comparative Law, Washington University Global Studies Last Review, USA, 

2009, 452. 
2 iqve. 
3 iqve. 
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edvard jei eberles TvalsazrisiT, pirvel nabiji Semdareblis (komparativistis) 

unarebis aTvisebaa. es unarebi moiTxovs kulturis mimoxilvaSi CaRrmavebas, lingvis-

turi sakiTxebis codnasa da neitraluri, obieqturi Sefasebis unarebis gamoyenebas; 

meore nabiji moiTxovs am Sedarebis unarebis gamoyenebas kanonis garegan SefasebaSi, 

rac gulisxmobs kanons werilobiTi an zepirad gadmocemuli formiT. didi yuradRe-

biT unda SevafasoT ganxilul sxvadasxva saxelmwifos kanonebs Soris msgavsebebi da 

gansxvavebebi; mesame etapze xdeba imave meTodologiis gamoyeneba Sida kanonze; amas-

Tan, unda gaviTvaliswinoT, rom kanonis xarisxi, romelic moicavs samarTlis garegan 

mxares, mniSvnelovan zegavlenas axdens kanonis formirebaze; da bolos, meoTxe etap-

ze xdeba SedarebiTi Seswavlis Sedegebis gaerTianeba imis gansasazRvravad, Tu risi 

swavla SegviZlia ucxouri samarTlebrivi sistemidan da rogor SeiZleba aisaxos es 

codna Cvens sakuTar samarTlebriv sistemaze.4 
samarTlis sferos mecnieris mier Semdareblis unarebis aTvisebisa da imis aTvi-

sebis Semdeg, Tu rogor unda ganxorcieldes Sedareba, Zalze mniSvnelovania imis ga-

azreba, Tu ra aris samarTlebrivi transplanti da rogor SeiZleba dagvexmaros igi 

axalmiRebuli samarTlebrivi institutis ganviTarebaSi.  

 mediacia saqarTvelos samarTlebriv sistemaSi aris axalmiRebuli samarTleb-

rivi instituti. misi ganviTarebis done Camouvardeba aSS-Si, germaniaSi, norvegiasa 

da sxva qveynebSi am institutis ganviTarebis dones. amdenad, Tu sakanonmdeblo xeli-

suflebas surs, mediacia aqcios samarTlis ganuyofel nawilad, man unda Seafasos 

sxvadasxva qveyanaSi mediaciasTan dakavSirebiT arsebuli maregulirebeli normebi. 

marTalia, ganviTarebadi qveynebi samarTlebriv transplantebs iyeneben sakuTari sa-

marTlebrivi sistemis Sesaqmnelad, zogierT SemTxvevaSi es procesi xorcieldeba 

brmad, SedarebiTi kvlevebis gareSe. ase rom, arsebobs imave Secdomebis daSvebis di-

di albaToba. vatsoni samarTlebriv transplantebs aRwers rogorc „wesis an samar-

Tlis sistemis erTi qveynidan meoreSi gadatanas“.5 samarTlis sferos mkvlevarTa 

mier SemoTavazebulia ramdenime mTavari faqtori imis gansasazRvravad, Tu romeli 

kanonia transplantirebuli. aqedan gamomdinre, samarTlebrivi transplantacia 

ganapirobebs: Zalauflebas, (II) prestiJsa da zegavlenas, (III) SemTxveviTobasa da 

saWiroebas, (IV) kanonis mosalodnel efeqts, da (V) politikur, ekonomikur da 

reputaciis tipis iniciativebs qveynebis an mesame mxareebis mxridan.6 

3. saqarTveloSi davebis alternatiuli gadawyvetis  

istoria da mediacia saqarTvelos samoqalaqo saproceso kodeqsSi 

imis gasarkvevad, aqvs Tu ara mediaciis instituts dadebiTi xasiaTis perspeqtiva 

qarTul samarTlebriv sistemaSi, aucilebelia, ganxorcieldes Cveni kulturis, menta-

lobis, tradiciebisa da religiuri Sexedulebebis Seswavla. arsebiTia, saqarTvelos sa-

marTlis istoriaSi davebis alternatiuli gadawyvetis fragmentebi veZioT. iuridiuli 

doqtrinis Sesabamisad, arsebobs mediatoris mravali gansazRvreba, rogorc antikur, 

ise Sua saukuneebis periodSi. winamdebare statiaSi avtori aRwers m. kekelias naSroms — 

„cneba „bWe“ — Sinaarsi qarTuli samarTlis wignebSi~. m. kekelias mixedviT, Zvel qarTul 

literaturaSi (V-X saukuneebi) nebismier pirs, romelic davas agvarebda, iyo igi saero 

Tu sasuliero piri, iniSneboda saxelmwifos mier Tu irCeoda mxareebis mier, ewodeboda 

                                                 
4 iqve, 457. 
5 Watson A., Legal Transplants, SCOTISH Academic Press Ltd, Edinburgh, 1974, 264.  
6  Valderrama I.J.V., International Law, Revista Colombiana De Derecho International, Vol. 2, 2003, 265-268. 
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„msajuli“ (pativcemuli piri) an „bWe“, mogvianebiT ki „mosamarTle“. magram 

sakanonmdeblo ZeglebSi piris saxelwodebad, romelic davebs agvarebda, Semdegi 

cnebebic gamoiyeneboda: `sapatio kaci“, `Suakaci“, „SuaTadasxmuli“ da sxv. terminebi: 

„msajuli“ da „bWe“ ufro adreul periods ekuTvnis termin „mosamarTlesTan“ 

SedarebiT. es sami cneba sruliad identuria da gamoiyeneba erTsa da imave konteqstSi da 

anacvlebs erTmaneTs. samive dainerga literaturul enaSi.7 dasavleT saqarTveloSi 

terminma „bWem“ bolomde SeinarCuna uflebamosilebis mqone mosamarTlis mniSvneloba, 

magram aRmosavleT saqarTveloSi XVIII saukuneSi termini „bWe“ nel-nela gamoeyo Tavisi 

mniSvnelobiT da CveulebiT samarTalSi mas ukve „mediatori“ ewodeba. svaneTSi am 

terminis Sesabamisi sityvaa „morevi“.8 yuradRebas imsaxurebs aRbuRas (Aghbugha) kanoni 

(XII-XIV saukuneebi), sadac xazgasmulia Suamavali; magaliTad, mediatorebis daxmarebiT 

xdeba SeTanxmebisa da zavis miRweva. „Suadasxmuli“, „SuaTaSesvliT“, „Suadaxedvis“, „sapa-

tio kacni“ aris terminebi,9 romlebic gamoxatavs ara mefis Zalauflebas, aramed ara-

kanonis safuZvelze daniSnul pirebs, romlebic arCeuli iyvnen mxareebis mier 

konkretuli SemTxvevis gamosaZieblad.10 vaxtang VI-is krebulSi Semaval ucxour 

samarTlis wignebSi „bWe“ gvxvdeba mxolod saberZneTis kanonis qarTul versiaSi 

„mediatoris“ mniSvnelobiT: `rodesac or adamians dava hqondaT, isini ar mimarTavdnen 

mosamarTles, mefes, patriarqs an mitropolits, ar sWirdebodaT maTi marTlmsajuleba; 

isini irCevdnen adamians, romelTanac midiodnen da amcnobdnen, rom hqondaT dava, da 

surdaT, mas gadaeWra es dava.“11 

Zalian sainteresoa, Tu ratom irCevdnen uZvelesi qarTvelebi mediacias, rogorc 

davis gadawyvetis gzas, an ratom ganviTarda am tipis urTierTobebi. es SeiZleba iyos 

politikuri situaciis Sedegi, romelic ar iyo stabiluri, an SeiZleba, arsebobda 

Cveva, romelic Canergili iyo maT mier davebis gadaWris kulturaSi. nebismier 

SemTxvevaSi, mniSvnelovania SedarebiTi kvlevebis dawyeba. Tu mediacia, rogorc 

davis gadawyvetis SesaZlebloba, ucnobi iyo saqarTvelos samarTlis kulturisTvis, 

maSin samarTlis mkvlevrebma unda moZebnon saqarTvelos samarTlis sistemaSi am 

institutis danergvis sxva gza. mniSvnelovania, aRvniSnoT, rom 70 wlis ganmavlobaSi 
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saqarTvelo iZulebiT iyo sabWoTa kavSiris nawili da aman Secvala yvelaferi, sa-

marTlebrivi azrovnebis CaTvliT. kerZo samarTali amoRebuli/akrZaluli iyo 

yoveldRiuri cxovrebidan da gasakviri ar aris, rom Cveulebriv moqalaqeebs Tavad 

ar SeeZloT davebis gadawyveta, radgan sabWoTa sazogadoeba da xelisufleba ereoda 

adamianis cxovrebis yvela aspeqtSi. sabWoTa mmarTvelobis Semdeg qarTvelebi 

aRmoCndnen yvelaze didi katastrofis winaSe, rac ki SeiZleba arsebobdes saxelmwi-

fosTvis — es iyo samoqalaqo omi. konfliqtebi cxovrebis nawili gaxda, kriminalur 

avtoritetebs hqondaT nebismieri davisa da konfliqtis ganxilvis Zalaufleba. 

cxovrebis am bnelma periodma mraval wels gastana. 2003 wels momxdari politikuri 

cvlilebebis Semdeg saqarTvelom daiwyo saxelmwifos mSenebloba, magram SeuZlebe-

lia davebis alternatiuli gadawyvetis danergva maSin, roca sasamarTlo sistema 

dangreulia. dReisTvis arsebobs samarTlebrivi sistemis ganviTarebisa da adamia-

nebisaTvis axali, alternatiuli gzebis SeTavazebis Sansi. am gzas ewodeba mediacia. 

es aris procesi, romelic mxareebs aZlevs SesaZleblobas, gaakontrolon TavianTi 

davebi; amasTan, kontrolirebadi procesi mediaciis ZiriTadi upiratesobaa. 

2011 wels axali cvlilebebi Sevida saqarTvelos samoqalaqo saproceso kodeqsSi. 

es cvlilebebi moicavda sasamarTlo mediaciis maregulirebel wesebs. rTulia imis 

Tqma, rom es regulacia srulyofilia — amis sapirispirod: igi Zalze sustia da mar-

Tebuli iqneba, ganvacxadoT, rom es wesebi umoqmedoa da elodeba „gamoRviZebas“. ase-

ve rTulia, gavixsenoT iseTi precedenti, rodesac mosamarTlem aiZula an urCia mxa-

reebs, ewarmoebinaT molaparakebebi profesionali mediatoris daxmarebiT. am mdgo-

mareobis mizezia is, rom es instituti ar aris popularuli, ar arsebobs mediaciis 

saerTo standartebi da ar arsebobs kompania an mediaciis asociacia, romelic 

SeZlebda qcevis normebis SemuSavebas. aSS-Si mosamarTles aqvs uflebamosileba, uari 

ganacxados saqmis ganxilvaze, Tu mosamarTles miaCnia, rom dava SeiZleba gadawydes 

mediaciis daxmarebiT. am regulaciam xeli Seuwyo mediaciis ganviTarebas aSS-Si. 

amdenad, aSkaraa, rom arsebobs mediaciisken mimarTuli cvlilebebis gardauvali 

aucilebloba. es ki saWiroebs politikur nebasa da seriozul midgomas. 

Tu saqarTvelos surs, mediacia aqcios samarTlis sistemis Rirebul nawilad, 

unda Seiqmnas standartebi an sxva tipis maregulirebeli normebi SedarebiTi 

samarTlis gamoyenebiT. samarTlebrivi transplantebis brmad, ucxouri samarTleb-

rivi sistemis, kulturis, istoriis, religiuri mrwamsis gaTvaliswinebis gareSe 

miReba udidesi Secdomaa, radgan TiToeuli ganviTarebuli qveynis samarTlis sis-

tema efuZneba qveynis kulturas, istorias, religiur rwmenas da a.S. mediacia ar eku-

Tvnis advokatebs. es aris disciplinaTSorisi sfero, swored amitom am institutis 

ganviTarebaSi SedarebiTma samarTalma gadamwyveti roli unda Seasrulos.  

4. daskvna 

Sejamebis saxiT SeiZleba iTqvas, rom SedarebiTi samarTali da saqarTvelos kanon-

mdeblobaSi sustad danergili mediacia aris ori obieqti, romelTac SeuZliaT erTmane-

Ti ganaviTaron. SedarebiTi kvlevebi udides rols asrulebs maSin, rodesac ganviTare-

bad qveynebs surT maTi samarTlis sistemis gaumjobeseba. ganviTarebuli evropisa da 

amerikis qveynebi bevrs muSaoben sakuTari kanonmdeblobis sxva qveynebSi gasavrcele-

blad, es xom qveynis prestiJia da, amasTan erTad, am SemTxvevaSi ufro martivia sxva qvey-

nis resursebis gamoyeneba an investiciis ganxorcieleba, rodesac kanonmdeblobaa nac-

nobi. amdenad, saqarTvelom unda ganaxorcielos SedarebiTi kvlevebi ara mediaciis 

aslis gadmosaRebad, aramed sakuTari tipis mediaciis institutis Sesaqmnelad, romelic 

Sesabamisi iqneba saqarTvelos kulturisa da samarTlebrivi azrovnebisa. 



 122 

Levan Zhorzholiani∗ 

Development of Mediation and Comparative Law 

Implementation of new legal establishments requires comparative legal research conducted by 
the state as well as the law researchers. Accordingly, in order to achieve the compliance of 
legislative regulations on mediation with the international standards as well as Georgian legal 
consciousness and the data establishing the external and internal elements of the law, it is 
necessary to apply methods of comparative law research. For the implementation of law 
transplants it could be significant to consider the specific experience of specific state for the 
specific issue, culture, history of law development, even the religion. Article covers the ways 
and methods to be applied for specific law transplants in order to become the integral part of 
foreign country’s law. Moreover, the article agrees with the position that in the process of 
transplantation, it is impossible to transfer the aspiration of foreign country’s law system. 
Several factors, conditioning the implementation of foreign country law system or 
establishment in the national legislation are reviewed; article discusses the Georgian 
experience in the field of alternative settlement of disputes. Objective of the article is to review 
comparative law and its methodology, as the instrument required for the mediation 
development.  

Key words: legal transplants, comparative law, mediation, comparative law methodology, 
compare, judge, “bche”, court mediation.  

1. Introduction 

This article is about how the comparative may become helpful to evolve mediation in Georgian legal 
system. The given topic could be crucial for comparative studies. The comparative law, in the article, is 
described as a tool to improve the contemporary legislation, in the light of mediation example. 

We live in a world striving for globalization. This process increased the role of comparative law as a 
legal science. In recent thirty years, with the new developments such as: computers, oil business, alternative 
dispute resolution, investment relations and etc., the lawyers were involved in comparative studies. The 
legal scholars came to an opinion that local law is important but the study of foreign legal system can 
evolve the local one. So many lawyers were involved in scientific researches. The comparative law extents 
it’s living when new legal science is born. I’m going to talk about the mediation as a contemporary legal 
institute which is trendy with many countries willing to establish this institute in their legal system, but they 
have neither practical nor theoretical experience to implement the given institute. So the best way to work 
with that problem is to appeal to comparative law and its methodology. The first of all you should find the 
legal system in which this institute came to existence or developed so well that the assessment of this legal 
system will bring you to success. 

2. Methodology of Comparative Law and Legal Transplants 

Despite the huge role of globalization to assimilate the cultures and peoples with each other, there are 
some big differences in our “global village”. And that’s why the importance of comparative law and its 
methodology gives us the opportunity to understand the legal system or the part of the legal system of 
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different countries. The gathering of knowledge obtained through comparative law can be vital portal to a 
foreign culture. The insights gathered can usefully illuminate the inner workings of foreign legal system. 
And these insights can be applied to our own legal culture, helping to illuminate different perspectives that 
may yield a deeper understanding of our legal order1. 

Comparing one legal system to another is the shortest description of comparative law. If you see, it 
includes the collection of data point of other legal system and the act of comparison between two or more 
legal orders. The essence of comparison is the aligning similarities as a measure to obtain understanding of 
the content and range of data points2. Legal scholars should focus on legal data points derived from 
different legal systems. It is not enough simply to compare words on the page. Law sits within a culture. 
Law both drives and is influenced by the culture of the home country. So we must look beneath the law as 
written formally in text. We need excavate the underlying structure of law to understand better what the 
law really is and how it actually functions within a society3.There’re a lots of hidden or obvious factors 
which creates the law, for example, religion, history, culture, traditions, development of state, economic 
condition of country, development of science, philosophy, geography, political will and etc. 

For this Article the main object for comparison is Mediation, which is the very popular and valuable 
part of alternative dispute resolution. When state needs to implement the new legal institute, the best way to 
establish it, is to apply for comparative law and its methodology. The methodology of comparative law has 
several steps. It’s not only about the comparing the data points, it’s also considers the comparison of 
cultures, history. Thus, comparative law is the multifunctional field of science. Legal scholars sometimes 
need to be historians or anthropologists as well.  

According to Edward J Eberle the first step is to acquire the skills of comparativist. These skills require 
immersion in the culture review, linguistic knowledge, and the application of neutral, objective evaluative 
skills. Step 2 requires the application of these comparative skills to evaluate the external law, which consists 
of the law as written or stated. Here we must do a close assessment of the similarities and differences of the 
laws of different countries under review. Step 3 involves applying that same methodology to the internal law, 
a level of law that lies beneath external law yet has important influences on the formation of law. Finally, in 
Step 4 the results of comparative investigation are assembled in order to determine what we can learn from 
the foreign legal system and how that insight might reflect on our own legal system4. 

when legal scholar has mastered the skills of comparativist and the acknowledged of how the act of 
comparison can be done, it becomes very important to comprehend what the legal transplant is and how it 
can help to evolve the newly adopted legal institute. 

Mediation is a newly adopted legal institute in the legal order of Georgia. It’s not evolved as well as 
it’s developed in the USA, Germany, Norway etc. So if the legislative authority intends to make mediation 
an indivisible part of justice, it should assess the regulations about mediations in different countries. It’s 
true that developing countries use the legal transplants to create their own legal order. Sometimes they do it 
blindly, neglecting comparative studies. Therefore a chance of making the same mistakes is big. Watson 
describes the legal transplants “as the moving of a rule or a system of law from one country to another”5. 
The following reasons are suggested by legal scholars as the predominant factor in determining which law 
is transplanted. Accordingly, legal transplantation takes place due to (i) authority, (ii) prestige and 
imposition (iii) chance and necessity, (iv)expected efficacy of the law, and (v) political, economic and 
reputational incentives from countries and third parties6. 
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3. History of Alternative Dispute Resolution in Georgia and court Mediation 
in the Civil Procedural Code of Georgia 

To find out if mediation institute has the beneficial perspective for Georgian legal system, it’s 
necessary to make research of our own culture, mentality, traditions and religion views, it’s essential to 
look for fragments of alternative dispute resolution in the history of Georgian judicial system. According to 
legal doctrine there are many definitions of mediators whether in ancient or medieval period. In this article 
author describes the M. Kekelias work “for the content of the term “Btche” in Georgian Law books”. 
According to M. Kekelia in old Georgian literature (V-X centuries) any person conciliating a dispute, 
secular or ecclesiastical, appointed by the state or chosen by the parties, was called “msajuli” or “btche”, 
having become later - “mosamartle” (judge). But in legislation monuments for the name of persons 
conciliating a dispute the following terms: “sapatio katsi” (a respected man), “shua katsi” (a mediator), 
“shuata daskhmulni”( sitting mediators) and others. The terms “msajuli” and “btche” are of older origin, 
than “mosamartle” (judge); these three terms are completely identical and are used in the same contexts 
interchangeably; all three were established in a literary language.7 In west Georgia term “btche” maintained 
the meaning of a judge of the authority to the end but in east Georgia, in the XVIII century, the term 
“btche” gradually separated from existing meaning and in customary law it was called “mediator”. In 
Svaneti its corresponding word is “morevi”.8It is worthy of attention to mention Aghbugha Law (XII-XIV 
centuries, in which intermediary is emphasized, i.e. by help of mediators agreement and truce are reached. 
“shuadaskhmulni” (sitting mediators), “ShuataShesvlit” (entering mediators), “shuadakhedvis” (observing 
mediators), “sapatiokatsni” (respectable men) are those terms,9 which express not a will of royal authority 
but unjudically functioning persons, chosen by the parties to investigate only a concrete case.10 From 
foreign law books included in the collection of Vakhtang VI the term “btche” is known only by the 
Georgian version of the Greek law with the meaning of “mediator” : “when two men had a dispute, they 
did not apply to a judge, king, patriarch or metropolitan, they did not want their judgment, they chose a 
man to whom they went and said that they had a dispute and wanted him to settle it.11 

It’s very interesting why ancient Georgians used to choose the mediation as a tool to solve the dispute 
or why these relations developed. It could be due to the instability of political situation, or there might have 
been a habit which was inculcated in their culture of solving the disputes. In either case this information is 
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vital to start the comparative studies. If mediation as a possibility for dispute resolution was alien for 
Georgian legal culture, the legal researchers should find a different way to introduce the given institution 
into Georgian legal system. It’s essential to mention that for 70 years Georgia used to be forcefully 
integrated into the Soviet Union and it had a major affect on everything, including legal thinking. The 
private law was abolished from the daily life and it’s not surprising that ordinary citizens were not able to 
solve their disputes by themselves as the Soviet society and authority were interfering in every part of 
human life. After the period of Soviet rule Georgians were posed with yet another disaster that could 
happen to the state, a civil war. Conflicts became the part of life, criminal authorities gained power to 
negotiate every dispute and conflict, this black period of life lasted for quite a long time. After political 
changes in 2003, Georgia began to build a state but it is impossible to establish alternative dispute 
resolution when the court system is destroyed. Nowadays there is a chance to evolve the judicial system 
and give people new, alternative way, this way is called mediation, a process which gives parties an ability 
to control their dispute and controllable process is the main advantage of mediation. 

In 2011 the new amendments appeared in the civil procedural code of Georgia. These amendments 
consisted of the rules regulating court mediation. It’s hard to say that this regulation is perfect, on the 
contrary, it’s rather weak and it’s legal to say that these rules are lying dead awaiting awakening. It’s also 
hard to remember any precedent when judge forced or advised parties to negotiate with the help of 
professional mediator. The reason the reason lies in the fact that this institution is not popular, there is no 
common standard of mediation and there isn’t any company or association of mediation which could work 
out the rules of conduct. In the USA judges have power to deny discussion of the case if judge thinks that 
dispute can be solved by the help of mediation. This regulation helped mediation to evolve. So, it’s obvious 
that quite many changes have to be introduced to mediation. Political will and serious attitude are also 
required. 

If Georgia intends to make mediation a deserving part of judicial system the standards or other 
regulations should be created by the help of comparative law. To get legal transplants blindly, without 
consideration from foreign legal system is the biggest mistake, because legislation of each developed 
country is based on its own culture, history, religion beliefs etc. Mediation doesn’t belong to lawyers, It is 
interdisciplinary field, so comparative law should play the crucial role in its development. 

4. Conclusion 

To sum up, comparative law and underdeveloped mediation for Georgian legislation are the subjects 
that can evolve one another. The comparative studies play a huge role when developing countries are 
willing to improve their legal order. The developed European or American states work hard to spread their 
legislation in other countries, it is a case of prestige and besides it’s easier to use other country’s resources 
or make an investment when the legislation is familiar. So, Georgia has to conduct comparative studies not 
to copy but to create her own type of mediation, which will be suitable for Georgia’s culture and legal 
thinking. 
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xandazmulobis vadis denis SeCereba  

mediaciaze SeTanxmebiT 

statiis kvlevis sagania, SeCerdeba Tu ara, saqarTvelos kanonmdeblobis Sesa-
bamisad, xandazmulobis vada nebayoflobiT mediaciaze mxareTa SeTanxmebiT, 

romeli normatiuli aqtis/aqtebis safuZvelze, rodidan da ra xangrZlivobiT.  
statiaSi ganxilulia am sakiTxTan dakavSirebiT ganviTarebuli qveynebis 
praqtika da gamocdileba da SemoTavazebulia saqarTvelos kanonmdebloba-

Si arsebuli mowesrigebis gasaumjobeseblad an axali mowesrigebis dasa-
nergavad rekomendaciebi. 

sakvanZo sityvebi: mediacia, mediaciaze SeTanxmeba, sasamarTlo mediacia, 
nebayoflobiTi mediacia, xandazmuloba, xandazmulobis SeCereba.  

1. Sesavali 

postmodernul sazogadoebaSi konfliqtis gadawyveta samoqalaqo procesis mniS-

vnelovani funqcia xdeba.1 marTalia, tradiciuli sasamarTlo procedurebis saWiro-

eba arsebobs im SemTxvevebSi, rodesac sasamarTlo gadawyvetilebis miReba mxareebis 

survilia an/da saqmeebSi, sadac sajaro interesi sasamarTlos gadawyvetilebas mo-

iTxovs, magram aseve arsebobs saWiroeba sxvadasxva mediaciis procesisa, rogorc sa-

samarTlo, ise nebayoflobiTi, sasamarTlos gareSe mediaciisa.2 swored am saWiroebis 

gaTvaliswinebiT, evropis sabWos ministrTa komitetma 2002 wels wevr saxelmwifoTa mTav-

robebs rekomendacia misca: xeli Seuwyon mediacias samoqalaqo saqmeebSi, sadac is aucile-

belia; miiRon an gaaZlieron, saWiroebis mixedviT, yvela zoma, romelTac ki saWirod miiCne-

ven, im mizniT, rom TandaTan ganxorcieldes „samoqalaqo saqmeebSi mediaciasTan dakavSi-

rebuli saxelmZRvanelo principebi“, romlebic amave rekomendaciaSia SemuSavebuli.3 re-

komendaciaSi aRniSnulia, rom saxelmwifoebs SeuZliaT mediaciis organizeba da daweseba 

samoqalaqo saqmeebSi saTanado wesiT, rogorc saxelmwifo, ise kerZo seqtoris meSveobiT. 

mediacia SeiZleba xorcieldebodes sasamarTlos garCevebis farglebSi an farglebs ga-

reT.4 mediacias iseve, rogorc konfliqtebis gadawyvetis sxva alternatiul saSuale-

bebsa da meTodebs, didi mniSvneloba aqvs samoqalaqo brunvis monawileTa Soris arse-

buli uTanxmoebis mosawesrigeblad. mediacia xels uwyobs mxareTa Soris SeTanxmebis 

miRwevas, maT morigebas im organoebis Carevis gareSe, romlebsac kanoniT an mxareTa 
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Soris dadebuli xelSekrulebiT davebis gadawyvetis uflebamosileba aqvT.5 davebis 

alternatiuli mogvareba — esaa „molaparakeba kanonebis CrdilSi“.6 davis gadawyve-

tis alternatiul meTodebs sakmaod didi potenciali da SesaZlebloba aqvT, radgan 

maTi mizania7, gadaWran sazogadoebis da individualuri konfliqtebi manam, sanam isi-

ni sarCelebad gadaiqcevian.8 

mediaciis ganviTarebis xelSewyoba gamarTlebulia, vinaidan igi davis gadawyve-

tis alternatiuli formebidan moqnilobiTa da efeqtianobiT gamoirCeva. mediaciis 

maRali efeqtianoba ganisazRvreba, upirveles yovlisa, misi fuZemdebluri principe-

biT — ZiriTadi sawyisebiT, romlebic gansazRvraven mis arss. funqciuri daniSnule-

bis mixedviT, principebi iyofa or jgufad: 1. principebi, romlebic axasiaTebs media-

ciis ganxorcielebis organizebis Taviseburebebsa da misi monawileebis statuss (or-

ganizaciuli principebi); 2. principebi, romlebic axasiaTebs mediaciis ganxorciele-

bis wess (proceduruli principebi). pirvel jgufs ganekuTvneba nebayoflobiTobisa 

da neitralurobis principebi, xolo meores — konfidencialobis, mxareTa damouki-

deblobis, TanamSromlobisa da Tanasworobis principebi.9 mediatorTa amocana ar 

aris verdiqtis gamotana. Tavad konfliqtis mxareebzea damokidebuli gadawyvetile-

bis miReba, romelic optimalurad Seesabameba maT interesebs. miRweuli SeTanxmebis 

Sedegad „gamarjvebuli“ unda darCes yvela.10  

mediaciis dadebiTi Tvisebebis miuxedavad, evropis sabWos ministrTa komitetis 

2002 wlis rekomendaciis mixedviT, Tundac mxareebi iyenebdnen mediacias, uzrunvel-

yofili unda iyos sasamarTlos xelmisawvdomoba, radgan igi iZleva mxareTa uflebe-

bis dacvis saboloo garantias.11 saqarTvelos konstituciis 42-e muxlic amave prin-

cips ganamtkicebs — yovel adamians ufleba aqvs, Tavis uflebaTa da TavisuflebaTa 

dasacavad mimarTos sasamarTlos.12 Sesabamisad, yvela marTlwesrigSi sasamarTlosa 

                                                 
5 cercvaZe g. (red.), arevaZe m., vasaZe e., Tvauri r., ivaniZe g., maxauri p., JiJiaSvili T., ta-

kaSvili s., xuWua T., jiblaZe b., mediaciis samarTlebrivi regulirebis perspeqtivebi sa-

qarTveloSi, davis alternatiuli gadawyvetis nacionaluri centri, Tb., 2013, 14, 

<http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf> [18.06.15]. 
6 Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law, 

Helsinki, 1999-2012, 199. 
7 doqtrinaSi ganasxvaveben mediaciis xuT ZiriTad mizans: 1. service delivery – konkretuli konfliqtis 

swrafad da sabolood mogvareba; 2. acces to justice – SedarebiT susti mxaris interesebis gaTvalis-

wineba da konfliqtis orive mxaris sasargeblod dasruleba; 3. individual autonomy – konfliqtis 

gadawyvetis gzebis mxareebTan mWidro TanamSromlobiT Zieba da samomavlo perspeqtivebis 

gaTvaliswinebiT, gadawyvetilebis miReba; 4. reconciliation – davis gadawyveta mSvidobiani da ara 

konfliqturi gzebiT, rac xels uwyobs mxareTa Soris urTierTobebis gamyarebas; 5. social transforma-

tion – erTi konkretuli konfliqtis mogvarebas SeuZlia, Tavisi wvlili Seitanos, zogadad, sazoga-

doebrivi problemebis mogvarebaSi. koxreiZe l., sasamarTlo mediaciis samarTlebrivi aspeq-

tebi, marTlmsajuleba da kanoni (4(39)13), 2013, <http://library.court.ge/docs/144/>. 
8  Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom?, Dallas, 1992-1993, 2113. 
9 koxreiZe l., sasamarTlo mediaciis samarTlebrivi aspeqtebi, Jurn. „marTlmsajuleba da 

kanoni“ (4(39)13), Tb., 2013, 21, <http://library.court.ge/docs/144/> [18.06.15].  
10 iqve, 18.  
11 evropis sabWos ministrTa komiteti, samoqalaqo saqmeebSi mediaciis Sesaxeb wevr saxelmwi-

foTa ministrTa komitetis rekomendacia, 2002-10, 2, <http://www.library.court.ge/upload/media-

tion_on_civil_matters.pdf> [18.06.15]. 
12 saqarTvelos konstitucia, saqarTvelos parlamentis oficialuri gamocema „uwyebani“, saka-

nonmdeblo damateba, №31-33, 1995, <https://matsne.gov.ge/ka/document/view/30346> [18.06.15]. 
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da davebis alternatiuli gadawyvetis formebs urTierTdabalansebuli adgili unda 

ekavos.13 

mediacia, rogorc davis gadawyvetis alternatiuli forma, sasamarTlo sistemis 

gantvirTvasa da arsebuli davebis realur da saboloo gadawyvetas uzrunvelyofs. 

mediaciis upiratesobebi moicavs xarjebis dazogvas mxareebisa da saxelmwifosaTvis, 

drois dazogvas mxareebisa da sasamarTlo sistemisaTvis, sasamarTlo gadatvirTu-

lobis Semcirebas, mxareebisaTvis Zalauflebis miniWebas, raTa maT Tavad gadawyvi-

ton sakuTari „gansxvavebulobebi“ da ara mosamarTlem, naficma msajulebma an, Tun-

dac, maTma advokatebma.14 samomrigeblo procedurebi xSirad aris araformaluri da 

SeuzRudavi, maSin, rodesac samoqalaqo ganxilvaSi mxareebi formalobebiT da pro-

cedurebiT arian davaldebulebulni.15 gansakuTrebiT aRsaniSnavia, rom saojaxo da-

vebSi da davebSi, sadac modave mxareebi biznespartniorebi arian, kargi urTierTobis 

SenarCunebas morigeba ufro uzrunvelyofs, vidre srulmasStabiani sasamarTlo gan-

xilva.16, 17 

mediacia dasavleTis ganviTarebul qveynebSi ukve aTwleulebia, warmatebiT ga-

moiyeneba da didi popularobiTac sargeblobs, Sesabamisad, msoflios progresul na-

wilSi am sferoSi didi gamocdileba da mdidari praqtika dagrovda. saqarTvelosaT-

vis ki is jer kidev siaxlea da sakanonmdeblo donezec sakmarisad mowesrigebuli ar 

aris, rac kanonmdeblobis naklad unda CaiTvalos. Tuki mediaciis samarTlebrivi mo-

wesrigeba msoflios ganviTarebul nawilSi arsebul standartebs dauaxlovdeba, is 

qarTul marTlmsajulebas did samsaxurs gauwevs da eris samarTlebrivi marTlSeg-

nebis amaRlebis saqmeSic mniSvnelovan rols Seasrulebs.18 unda iTqvas, rom am sfero-

Si jerjerobiT qarTveli kanonmdebeli mxolod epizoduri mowesrigebiT Semoifar-

gleba. imis gaTvaliswinebiT, rom axali normebis umravlesoba praqtikaSi jer ar gan-

xorcielebula, cxadia, mediaciis mowesrigebasTan dakavSirebuli diskusia saqarTve-

loSi mxolod axla iwyeba,19 miT ufro, rom saqarTvelos iurisprudenciaSi es sakiTxi 

naklebad Seswavlilia.20 

                                                 
13 2004 wels evropis komisiam miiRo mediatorTa evropuli kodeqsi, xolo 2008 wels evropis parla-

mentma da sabWom gamosces direqtiva „samoqalaqo da komerciul saqmeebSi mediaciis zogierTi as-

peqtis Sesaxeb“. es direqtiva evrokavSiris SeTanxmebis Sesabamisad, eZRvneba transsasazRvro dave-

bis daregulirebas, Tumca igi aseve awesebs mediaciis minimalur standartebs da principebs, 

mediatorTa mimarT moTxovnebs, saxelmwifoTa valdebulebas mediaciis Taobaze TavianTi 

mosaxleobis informirebisa da Sesabamisi organizaciebisa da samsaxurebis ganviTarebis Sesaxeb. 

rac mTavaria, evrokavSiris wevri saxelmwifoebi daavaldebules, 2011 wlisaTvis mieRoT Sesabamisi 

nacionaluri kanonmdebloba mediaciis Sesaxeb. amgvarad, mediacia dReisTvis momrigebluri 

praqtikis aucilebeli elementia evropis yvela qveyanaSi. koxreiZe l., sasamarTlo mediaciis 

samarTlebrivi aspeqtebi, Jurn. „marTlmsajuleba da kanoni“ (4(39)13), Tb., 2013, 20, 

<http://library.court.ge/docs/144/> [18.06.15]. 
14 Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom?, Dallas, 1992-1993, 2113. 
15 Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law, 

Helsinki, 1999-2012, 191. 
16 iqve, 190. 
17 koxreiZe l., sasamarTlo mediaciis samarTlebrivi aspeqtebi, Jurn. „marTlmsajuleba da ka-

noni“ (4(39)13), Tb., 2013, 20, <http://library.court.ge/docs/144/> [18.06.15]. 
18 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 

11-12. 
19 cercvaZe g. (red.), arevaZe m., vasaZe e., Tvauri r., ivaniZe g., maxauri p., JiJiaSvili T., takaSvi-

li s., xuWua T., jiblaZe b., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTve-
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am mxriv, saqarTvelos kanonmdeblobaSi arsebul vakuumTagan erT-erTi sayu-

radRebo sakiTxia mediaciaze SeTanxmebisas xandazmulobis vadis denis SeCereba, vina-

idan mediaciis procesi pirdapir kavSirSia moTxovnis xandazmulobis vadebTan. davis 

warmoSobis Semdeg mediaciis procesis dawyeba TavisTavad gulisxmobs, rom mxare 

droebiT aCerebs moTxovnis realizaciis samarTlebrivi saSualebis gamoyenebas, amas 

ki, SesaZloa, xandazmulobis vadis gasvlac ki mohyves.21 winamdebare naSromis kvlevis 

saganic am problemidan gamomdinareobs, kerZod: SeCerdeba Tu ara, saqarTvelos ka-

nonmdeblobis Sesabamisad, xandazmulobis vada nebayoflobiT mediaciaze mxareTa Se-

TanxmebiT, romeli normatiuli aqtis/aqtebis safuZvelze, rodidan da ra xangrZli-

vobiT. naSromi miznad isaxavs, am sakiTxis irgvliv saqarTvelos kanonmdeblobaSi ar-

sebuli mowesrigebis gasaumjobeseblad an axali mowesrigebis dasanergavad kanon-

mdeblisaTvis konkretuli rekomendaciebis SeTavazebas.  

kvlevis miznebis misaRwevad naSromSi SedarebiTsamarTlebrivi meTodis gamoye-

nebiT Seiswavleba saqarTvelosa da dasavleTis ramdenime ganviTarebuli qveynis ka-

nonmdeblobaSi arsebuli mediaciisa da xandazmulobis institutebis momwesrigebe-

li normebi. 

2. xandazmulobis cneba da roli samoqalaqo samarTalSi  

xandazmuloba aris vada, romlis ganmavlobaSi uflebadarRveul pirs SeuZlia, 

moiTxovos Tavisi uflebis iZulebiT ganxorcieleba an dacva.22 xandazmulobis vadis 

gasvliT ispoba sasamarTlos an sxva organos meSveobiT piris moTxovnis iZulebiT 

ganxorcielebis SesaZlebloba, magram ara sasamarTlosaTvis an sxva organosaTvis mi-

marTvis ufleba.23  

samoqalaqo samarTalSi sityva „xandazmuloba“ im azris gamomxatvelia, rom ur-

TierToba, mdgomareoba, movlena imdenad didi xnis win yofila, rom xangrZlivi dro-

is gasvla gavlenas axdens pirTa uflebebsa da valdebulebebze. xandazmulobis vadis 

                                                                                                                                                         
loSi, davis alternatiuli gadawyvetis nacionaluri centri, Tb., 2013, 18, <http://www.libra-

ry.court.ge/upload/7706Edited-Final-Version-final.pdf> [18.06.15]. 
20 koxreiZe l., sasamarTlo mediaciis samarTlebrivi aspeqtebi, Jurn. „marTlmsajuleba da 

kanoni“ (4(39)13), Tb., 2013, 18, <http://library.court.ge/docs/144/> [18.06.15].  
21 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 

298-299. 
22 umetes SemTxvevaSi, darRveuli uflebis ganxorcielebisa da dacvis mizniT, sarCeliT mimar-

Taven sasamarTlos, Tumca normatiuli aqtebiT gaTvaliswinebul SemTxvevaSi darRveuli 

uflebis ganxorcieleba da aRdgena SeiZleba sxva organos mierac. amdenad, uflebis dacva 

SeiZleba ganxorcieldes rogorc sasarCelo, ise arasasarCelo gziT da amitom xan-

dazmulobis cneba moicavs ara mxolod sasarCelo xandazmulobas, aramed aseve vadebs, ro-

melTa ganmavlobaSic unda moxdes uflebis arasasarCelo dacvac. Wanturia l. (mTav. red.), 

axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos samoqalaqo kodeqsis komentari, 

wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, Tb., 2002, 316-317. 
23 es ukanaskneli raime droiT SezRuduli ar aris — pirs yovelTvis SeuZlia, waradginos mo-

Txovna, maSinac ki, roca xandazmulobis vada gasulia. xandazmulobis vadis gasvla uflebis 

iZulebiT ganxorcielebis SesaZleblobas materialuri, da ara procesualuri, Tval-

sazrisiT spobs. xandazmulobis vadis gasvlis miuxedavad, moTxovna ganxilul unda iqnes da 

Tu gamoirkveva, rom ar arsebobs xandazmulobis vadis SeCerebis an Sewyvetis safuZvlebi, 

moTxovna ar dakmayofildeba. Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., 

niniZe T., saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis 

zogadi debulebani, Tb., 2002, 317. 
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dadgenis aucilebloba imiTaa ganpirobebuli, rom xangrZlivi drois gasvlis Semdeg 

zogjer sadavo garemoebebis aRdgena SeuZlebeli xdeba da pirebi, romlebsac moTx-

ovna waeyenaT, Tavis dasacav mtkicebulebebs, SeiZleba, aRar floben. amave dros, xan-

dazmulobis vadis arseboba samarTlebrivi urTierTobis monawileebs TavianTi uf-

lebebis ganxorcielebisa da dacvisaTvis droulad zrunvas aiZulebs.24  

saqarTvelos samoqalaqo kodeqsis (SemdgomSi — ssk) mixedviT, sxva pirisagan raime 

moqmedebis Sesrulebis an moqmedebisagan Tavis Sekavebis moTxovnis uflebaze 

xandazmuloba vrceldeba.25 amave kodeqsiT dadgenilia, rom xandazmulobis saerTo 

vada aTi welia26, xolo saxelSekrulebo moTxovnebisaTvis igi sam wels, uZrav 

nivTebTan dakavSirebuli saxelSekrulebo moTxovnebisaTvis ki eqvs wels Seadgens.27 

amasTan, xandazmulobis vada im moTxovnebisaTvis, romlebic periodulad Sesa-

srulebeli valdebulebebidan warmoiSoba, sami welia.28 cxadia, xelSekruleba Se-

iZleba iTvaliswinebdes valdebulebis Sesrulebas ara erTdroulad, aramed gan-

sazRvruli periodulobis mixedviT. aseT SemTxvevaSi, TiToeuli Sesrulebis dar-

Rveva cal-calke warmoSobs moTxovnis uflebas da aseTi moTxovnis xandazmulobis va-

da sami welia.29 ssk uSvebs, rom calkeul SemTxvevebSi, kanoniT SeiZleba gaTva-

liswinebuli iyos xandazmulobis sxva vadebic30 (mag., ssk-is 920-e muxli), Tumca igi 

calsaxad gamoricxavs xandazmulobis vadebisa da maTi gamoTvlis wesis Secvlas 

mxareTa SeTanxmebiT.31  

germaniis samoqalaqo kodeqsi (SemdgomSi — BGB) imperatiulad adgens, rom ganzrax-

visaTvis pasuxismgeblobis SemTxvevaSi xandazmulobis vadis denis wesebi ar SeiZleba wi-

naswar garigebiT Semsubuqdes.32 zogadad, xandazmulobis vadebis Taobaze mxareTa Se-

Tanxmebas germaniis samoqalaqo kodeqsi ar gamoricxavs, magram gansazRvravs xandazmu-

                                                 
24 iqve, 316. 
25 ssk-is 128-e muxli, saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis oficialuri 

gamocema, „uwyebani“, sakanonmdeblo damateba №31, 1997, https://matsne.gov.ge/ka/docu-

ment/view/31702. aRsaniSnavia, rom saqarTveloSi kanoni ar uSvebs xandazmulobis vadis 

gavrcelebas iseT moTxovnebze, romlebic piradi araqonebrivi uflebebis darRvevidan 

gamomdinareoben. esenia moTxovnebi pativisa da Rirsebis, saxelis, avtoris araqonebriv 

uflebaTa da sxva pirad araqonebriv uflebaTa dacvis Sesaxeb. gamonaklisi am wesidan 

SeiZleba specialurad iqnes gaTvaliswinebuli kanonis mier. amasTan, is garemoeba, rom 

xandazmulobis vada ar vrceldeba meanabreTa moTxovnebze bankSi da sxva sakredito 

dawesebulebebSi Setanili anabrebis gamo, gamowveulia am urTierTobaTa xangrZlivi 

xasiaTiT. Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., 

saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi 

debulebani, Tb., 2002, 316-317.  
26 ssk-is 128-e III muxli, saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis oficia-

luri gamocema, „uwyebani“, sakanonmdeblo damateba №31, 1997, <https://matsne.gov.ge/ka/document/-

view/31702> [18.06.15]. 
27 iqve, ssk-is 129-e I muxli. 
28 iqve, ssk-is 129-e II muxli. 
29 Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos 

samoqalaqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, 

Tb., 2002, 319. 
30 ssk-is 129-e III muxli, saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis oficia-

luri gamocema, „uwyebani“, sakanonmdeblo damateba №31, 1997, <https://matsne.gov.ge/ka/document/-

view/31702> [18.06.15]. 
31 iqve, ssk-is 146-e muxli. 
32 germaniis samoqalaqo kodeqsi (BGB), Tb., 2010, 38. 
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lobis maqsimalur vadas — garigebiT xandazmulobis vada ar SeiZleba aRematebodes 30-

wlian vadas kanonismieri xandazmulobis vadis dasawyisidan.33 Sesabamisad, mxareebs SeuZ-

liaT SeTanxmdnen kanoniT dadgenili xandazmulobis vadisagan gansxvavebul vadaze (nak-

lebze an metze), magram unda gaiTvaliswinon, rom maqsimaluri vada 30 welia. 

BGB-is mixedviT, xandazmulobis standartuli vada sam wels Seadgens34, xolo zog 

SemTxvevaSi dadgenilia aTwliani xandazmulobis vada, magaliTad, miwis nakveTze sa-

kuTrebis uflebis gadacemaze, iseve rogorc miwis nakveTze uflebis dadgenis, gada-

cemisa Tu gauqmebisaTvis moTxovnis uflebebis, aseve, aseTi uflebis Sinaarsis Sec-

vlisaTvis, anda sapirispiro Sesrulebis moTxovnis uflebis xandazmuloba Seadgens 

aT wels.35 amasTan, garda im SemTxvevebisa, rodesac sxva wesia dadgenili, zogierTi 

moTxovnisaTvis xandazmulobis vada ocdaaTi welia, magaliTad, moTxovnis uflebebi 

aRsrulebas daqvemdebarebuli morigebis aqtebidan an sxva dokumentebidan gamomdi-

nare im farglebSi, romlebSic moTxovnis uflebebi exeba periodulad Sesasrulebel 

moqmedebebs, romlebic vadamosuli iqneba momavalSi, xandazmulobis standartuli 

vadis adgils ikavebs 30-wliani xandazmulobis vada.36 

xandazmulobis vadebis sakiTxi zog samarTlebriv sistemaSi miCneulia saproceso 

samarTlis nawilad, iq ki, sadac is materialuri samarTlis nawilia, momwesrigebeli 

normebi, ZiriTadad, mkacrad imperatiuli xasiaTisaa.37 miuxedavad amisa, xandazmulobis 

vadebis kuTxiT Tanamedrove „saerTaSoriso tendenciebi“38 SeiZleba Semdegnairad Camo-

yalibdes: unificirebuli xandazmulobis vadebi yvela saxis moTxovnisaTvis, sul mcire, 

saxelSekrulebo samarTlis farglebSi mainc; sakmaod mokle „zogadi“ xandazmulobis 

vada (3-4 weli), romlis denac iwyeba moTxovnis Sesaxeb kreditoris mier Setyobidan, an im 

droidan, rodesac mas SeeZlo Seetyo uflebis darRvevis Taobaze; „maqsimaluri“ an 

SezRudvis periodi (Cveulebriv 10 weli) moTxovnis aRmocenebidan, romlis gasvlis Sem-

deg moTxovna xandazmulia; da bolos, farTo Tavisufleba mxareebisa, rom SeTanxmebiT 

xandazmulobis reJimis modificireba moaxdinon.39 zogadad, miRebulia, rom xandazmu-

lobis reJimis principuli elementebia: xandazmulobis vadis xangrZlivoba, rodis iwye-

ba, Tu da ra viTarebaSi SeCerdeba an ganaxldeba maTi dena, da Tu SeiZleba maTi Semcireba 

an gaxangrZliveba mxareTa SeTanxmebiT. udavoa, rom es komponentebi mWidrod dakavSire-

bulia, ise, rom ar SeiZleba maTi izolirebulad ganxilva, aramed saWiroa maTi erTma-

neTTan urTierTkavSirSi danaxva.40 SemTxveviTi araa, rom evropis sabWos ministrTa ko-

mitetis 2002 wlis rekomendaciis mixedviT, mediaciis organizebisas saxelmwifoebma un-

da uzrunvelyon balansi xandazmulobis periodis saWiroebasa da Sedegebs da mediaciis 

yvelaze swrafi da xelmisawvdomi procedurebisadmi xelSewyobas Soris.41  

                                                 
33 germaniis samoqalaqo kodeqsi (BGB), Tb., 2010, 38. 
34 iqve, 37. 
35 iqve. 
36 iqve. 
37 Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully 

Revised and Expanded Edition, Nijmegen, 2004, 518. 
38 International trends. 
39 Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully 

Revised and Expanded Edition, Nijmegen, 2004, 519. 
40 iqve, 522. 
41 evropis sabWos ministrTa komiteti, samoqalaqo saqmeebSi mediaciis Sesaxeb wevr saxelmwi-

foTa ministrTa komitetis rekomendacia, 2002-10, 3, <http://www.library.court.ge/upload/mediati-

on_on_civil_matters.pdf> [18.06.15]. 
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amdenad, im samarTlebrivi Sedegebis gaTvaliswinebiT, rac xandazmulobis vadis 

gasvlas mosdevs da im „trendebis“ mxedvelobaSi miRebiT, rac Tanamedrove ganviTa-

rebuli qveynebis kanonmdeblobebs axasiaTebT, cxadi xdeba saWiroeba imisa, rom am 

sferoSi qarTulma kanonmdeblobamac fexi auwyos Tanamedroveobas.42  

3. xandazmulobis vadis denis SeCerebis safuZveli 

xandazmulobis wesebi, rogorc aRiniSna, tradiciulad miCneulia savaldebulo 

bunebis mqoned. mxolod bolo xans SeiniSneba mzardi tendencia, erovnul doneze mxa-

reebs mianiWon mniSvnelovani Tavisufleba, raTa maT Tavad Seamciron an gazardon 

xandazmulobis vadis periodi.43 mxareTa avtonomiis gazrdis mimarT damokidebuleba 

SesamCnevia saerTaSoriso donezec.44 maSin, rodesac gaeros konvencia xandazmulobis 

Sesaxeb saerTaSoriso vaWrobaSi (niu-iorki, 1974)45, ZiriTadad, gamoricxavs raime Se-

saZleblobas mxareebis mier xandazmulobis vadebis modificirebaze, orive, kerZo sa-

marTlis unifikaciis saerTaSoriso institutis principebi saerTaSoriso savaWro 

xelSekrulebebze (UNIDROIT Principles)46 da evropuli saxelSekrulebo samarTlis 

principebi (PECL)47, mxareebs sakmao Tavisuflebas aniWebs, raTa Seamciron an 

gazardon rogorc zogadi, ise maqsimaluri xandazmulobis vadebi. UNIDROIT Principles-

is mixedviT, SezRudva mxolod isaa, rom pirveli ar SeiZleba iyos 1 welze naklebi da 

meore 4 welze naklebi an 15 welze meti. PECL sakiTxs msgavsadve awesrigebs, gansxva-

veba mxolod isaa, rom vadis 30 wlamde gazrda SeiZleba. amasTan, PECL arasaxelSekru-

lebo valdebulebebsac moicavs.48 

sayuradReboa, rom xandazmulobis vadis denis SeCerebis gamomwvevi mizezebis Ta-

obazec saerTaSoriso instrumentebSi farTo daaxloeba SeiniSneba.49 UNIDROIT 

Principles da PECL xandazmulobis SeCerebis safuZvlebTan dakavSirebiT mxareTa avto-

nomias aniWeben Zalas. UNIDROIT Principles-is Tanaxmad, xandazmulobis vadebi aseve Se-

Cerdeba, rodesac mxareebi Tanxmdebian, monawileoba miiRon davis alternatiul ga-

dawyvetaSi, rogoricaa procesi, sadac mxareebi moiTxoven mesame piris daxmarebas 

davis morigebiT dasrulebisaTvis. PECL ufro Sors midis da adgens, rom xandazmu-

                                                 
42 naSromis miznebidan gamomdinare, aqcenti mxolod mediaciaze SeTanxmebiT xandazmulobis vadis 

denis SeCerebaze da ara mxareTa SeTanxmebiT xandazmulobis kanoniT dadgenili vadis Secvlaze 

gakeTdeba. 
43 Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully 

Revised and Expanded Edition, Nijmegen, 2004, 524. 
44 iqve. 
45 Convention on the Limitation Period in the International Sale of Goods (New York, 1974) – gaeros konvencia 

xandazmulobis Sesaxeb saerTaSoriso vaWrobaSi (niu-iorki, 1974) <http://www.uncitral.org/pdf/en-

glish/texts/sales/limit/limit_conv_E_Ebook.pdf>. 
46 UNIDROIT Principles – UNIDROIT Principles on international commercial contracs 2010 – kerZo samar-

Tlis unifikaciis saerTaSoriso institutis principebi saerTaSoriso komerciul xelSekru-

lebebze http://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinciples2010-e.pdf.  
47 PECL - The Principles of European Contract Law 2002 – evropuli saxelSekrulebo samarTlis principe-

bi http://www.transnational.deusto.es/emttl/documentos/Principles%20of%20European%20Contract%20Law.pdf. 
48 Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully 

Revised and Expanded Edition, Nijmegen, 2004, 524. 
49 iqve, 525. 



 133

lobis vadis denis SeCerebisTvis sakmarisia, mxareebi moTxovnis Taobaze, an im gare-

moebebis Sesaxeb, saidanac moTxovna warmoiSva, molaparakebebs awarmoebdnen.50,51 

xandazmulobis vadis denis SeCerebas udidesi mniSvneloba aqvs, vinaidan, pirs, 

romlis uflebac dairRva, SeuZlia, moiTxovos darRveuli uflebis aRdgena xandaz-

mulobis mTeli drois ganmavlobaSi da igi am uflebas xandazmulobis vadis gasvliT 

kargavs. saqarTvelos kanonmdebloba xandazmulobis vadis SeCerebas mxolod iseT 

SemTxvevebs ukavSirebs, rodesac mxares obieqturad ar SeuZlia moTxovnis wardgena 

da ar iTvaliswinebs mxareTa subieqtur nebas, survils — SeTanxmebiT SeaCeron xan-

dazmulobis vadis dena, an monawileoba miiRon iseT alternatiul procesebSi, rogo-

rebicaa molaparakebebi an mediacia. samoqalaqo kodeqsis komentarebSic aRniSnulia, 

rom zogjer piri moklebulia moTxovnis wardgenis SesaZleblobas misgan damoukide-

beli mizezebis gamo. imis gamo, rom pirs moTxovnis wardgenis SesaZlebloba ara aqvs, 

xandazmulobis vadis dena SeiZleba SeCerdes kanoniT gaTvaliswinebuli garemoebebis 

arsebobisas.52 

rogorc iTqva, ssk xandazmulobis vadis denis SeCerebis safuZvlebis arcTu mra-

valferovan CamonaTvals gvTavazobs. kerZod: xandazmulobis vadis dena Cerdeba, Tu 

valdebulebis Sesruleba gadavadebulia aRmasrulebeli xelisuflebis mier (mora-

toriumi); sarCelis wardgenas abrkolebs gansakuTrebuli da mocemul pirobebSi 

aucdeneli dauZleveli Zala; kreditori an movale imyofeba SeiaraRebuli Zalebis im 

nawilSi, romelic gadayvanilia saomar mdgomareobaSi; kanoniT gaTvaliswinebul sxva 

SemTxvevebSi.53 kodeqsiT dadgenilia xandazmulobis vadis denis SeCereba qorwinebis 

ganmavlobaSi meuRleTa Soris moTxovnebisaTvis, sanam qorwineba arsebobs, imavenai-

rad mSoblebsa da Svilebs Soris bavSvebis srulwlovanebamde, meurveebsa (mzrunve-

lebs) da sameurveo pirebs Soris meurveobis mTeli periodis ganmavlobaSi. xandazmu-

lobis vadis dena Cerdeba SezRudulqmedunarianis da mxardaWeris mimRebis monawi-

leobisas, sanam es piri sruli qmedunariani ar gaxdeba an mas kanonieri warmomadgene-

li an mxardamWeri ar daeniSneba.54 am ukanasknel SemTxvevebSi, xandazmulobis vadis 

dena Cerdeba ara imis gamo, rom pirs moTxovnis wardgenis SesaZlebloba ara aqvs, ara-

med im Taviseburi urTierTobis gamo, romelic myardeba meuRleebs, mSoblebsa da 

Svilebs, meurveebsa (mzrunvelebsa) da sameurveo pirebs Soris.55 CamoTvlilis garda, 

kanoni SeiZleba iTvaliswinebdes xandazmulobis vadis denis SeCerebis sxva SemTxve-

vebsac. magaliTad, gadazidvis urTierTobebTan dakavSirebiT samoqalaqo kodeqsis 

me-700 muxliT gaTvaliswinebulia, rom xandazmulobis vada Cerdeba werilobiTi rek-

lamaciis safuZvelze im dRisaTvis, roca gadamzidveli uaryofs reklamacias da Tan-

darTul sabuTebs ukanve abrunebs.56 naTelia, rom am CamonaTvalSi, BGB-isgan gansxva-

vebiT, ar aris naxsenebi arc mxareTa Soris molaparakebebis warmoebis SemTxveva da 

                                                 
50 Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully 

Revised and Expanded Edition, Nijmegen, 2004, 525-526. 
51 iqve, 526. 
52 Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos samoqalaqo 

kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, Tb., 2002, 323. 
53 ssk-s 132-e muxli, saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis oficialuri 

gamocema, „uwyebani“, sakanonmdeblo damateba №31, 1997, <https://matsne.gov.ge/ka/document/vi-

ew/31702> [18.06.15]. 
54 iqve, ssk-is 133-e-134-e muxlebi. 
55 Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos samoqala-

qo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, Tb., 2002, 325. 
56 iqve, 323-324. 
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arc morigebis mizniT, SeTanxmebis dadebiT mesame neitraluri piris/organos monawi-

leobis SemTxvevebi. 

xandazmulobis vadis dena Cerdeba im vadiT, ra vadiTac movale kreditorTan Se-

Tanxmebis safuZvelze droebiT uflebamosilia, uari Tqvas valdebulebis Sesrule-

baze57. xandazmulobis vadis denis SeCerebis sxva safuZvlebTan erTad BGB-is §204 ad-

gens, rom xandazmulobis vadis dena SeCerdeba, Tu mxareebi morigebas cdiloben Se-

Tanxmebis dadebiT, nebismieri samomrigeblo organos mier, romelic agvarebs davas; 

Tu Setyobineba gakeTda gancxadebis wardgenidan umokles vadaSi, xandazmulobis va-

dis dena SeCerdeba dauyovnebliv gancxadebis wardgenisTanave.58 aseT SemTxvevaSi, 

xandazmulobis vadis denis SeCerebisaTvis mxareTa Soris SeTanxmeba, molaparakebeb-

Si samomrigeblo organos monawileoba da sasamarTlos Setyobinebis aucileblobis 

sakiTxebi dgeba dRis wesrigSi.  

sayuradReboa, rom evroparlamentisa da evropis sabWos 2008 wlis 21 maisis di-

reqtiva samoqalaqo da komerciuli mediaciis aspeqtebTan dakavSirebiT miuTiTebs, 

rom, Tu mediaciis procesi uSedegod dasruldeba, wevrma saxelmwifoebma unda uz-

runvelyon mxareTa mier sasamarTlosaTvis an arbitraJisTvis Tavisuflad mimarTvis 

SesaZlebloba. es SesaZlebloba uzrunvelyofili unda iyos maSinac, roca direqtiva 

ar Seesabameba erovnuli kanonmdeblobiT gaTvaliswinebul sasarCelo xandazmulo-

bis vadebs.59 am kuTxiT, germaniis mediaciis Sesaxeb federalurma kanonma gaiTvalis-

wina xandazmulobis vadis SeCereba mediaciis mimdinareobisas.60 bulgareTSic xandaz-

mulobis vada ar aiTvleba, rodesac mediaciis procesi mimdinareobs. Tumca, miuxeda-

vad imisa, rom gansazRvrulia mediaciis dawyebis TariRis gamoTvlis wesi, xandazmu-

lobis vadasTan dakavSirebuli ori mniSvnelovani sakiTxi araa gaTvaliswinebuli. 

pirvel rigSi, ar arsebobs normebi, romlebic mediaciis dasrulebis TariRs gansazR-

vraven. imisaTvis, rom mediaciis procesSi mxareebi daculni iyvnen, kanonis mixedviT, 

procesi unda Sewydes 6 TveSi. 6 TveSi xandazmulobis vada gagrZeldeba. drois aseTi 

gansazRvra emsaxureba mxareebs, Tavidan aicilon erTmaneTis mxridan mediaciis bo-

rotad gamoyeneba davis gaWianurebis miznebisTvis.61 

SesamCnevia xandazmulobis vadis denis SeCerebis safuZvlad mediaciaze SeTanxme-

bis gaTvaliswinebisken sxvadasxva evropuli qveynis kanonmdeblobis swrafva. amde-

nad, urigo ar unda iyos, qarTvelma kanonmdebelmac gadadgas nabijebi am mxriv. qar-

Tuli samarTlebrivi kulturis gaTvaliswinebiT, mxolod molaparakebebis warmoeba 

xandazmulobis vadis denis SeCerebis safuZvlad jerjerobiT, SesaZloa, bevri saf-

rTxis Semcveli iyos, Tumca, mediaciis Taviseburebebidan gamomdinare, aseve, mesame 

neitraluri piris procesSi monawileobis mxedvelobaSi miRebiT, am institutis gan-

viTarebisaTvis meti SesaZleblobebis micema gamarTlebuli iqneba.  

am TvalsazrisiT, sainteresoa nebayoflobiT mediaciaze SeTanxmebis arsis gan-

xilva.  

                                                 
57 germaniis samoqalaqo kodeqsi (BGB), Tb., 2010, 39. 
58 iqve, 38-39. 
59 cercvaZe g. (red.), arevaZe m., vasaZe e., Tvauri r., ivaniZe g., maxauri p., JiJiaSvili T., taka-

Svili s., xuWua T., jiblaZe b., mediaciis samarTlebrivi regulirebis perspeqtivebi saqar-

TveloSi, davis alternatiuli gadawyvetis nacionaluri centri, Tb., 2013, 49, <http://www.li-

brary.court.ge/upload/7706Edited-Final-Version-final.pdf> [18.06.15].  
60 iqve, 56-57.  
61 iqve, 171. 
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3.1. mediaciaze SeTanxmeba 

alternatiuli davebis mogvarebis da sxvadasxva mediaciis meTodis fuZemdeblu-

ri principia mxareTa avtonomia maTi konfliqtis mimarT, ise, rom sxva avtoritetebi 

ar „iparaven“ maTgan am avtonomias.62 amitomac mediaciis procesis gamarTvis Sesaxeb 

mxareTa SeTanxmebas udidesi mniSvneloba aqvs. am SeTanxmebiT mxareebi uars amboben 

davis gagrZelebaze da es maT mier miRweuli pirveli SeTanxmebaa, romelic sxva Se-

Tanxmebebis miRwevis perspeqtivasac realurs xdis.63 aRsaniSnavia, rom mediaciaze Se-

Tanxmebis xelSekrulebis nawilad qceva uamrav kiTxvas warmoSobs, vinaidan am dros 

mediacia garkveulwilad Tavis umTavres niSans — nebayoflobiTobas kargavs. SesaZ-

loa, xelSekrulebaze xelmoweriT dadasturebuli mediaciaze Tanxmoba mxarisTvis 

gamaRizianebel valdebulebad iqces. aseT mxaresTan molaparakeba TiTqmis SeuZlebe-

li da uperspeqtivo iqneba. aRniSnulis gaTvaliswinebiT, yovel konkretul SemTxve-

vaSi mediaciis Sesaxeb SeTanxmebis xelSekrulebis nawilad qcevamde unda gaanaliz-

des, ra saxis davebi SeiZleba warmoiSvas da ramdenad adekvaturi SeiZleba iyos media-

cia am saxis davebis mosawesrigeblad.64 davis xasiaTidan gamomdinare, saqmeSi sasamar-

Tlos an arbitraJis CarTva zogjer gardauvalia. isic gasaTvaliswinebelia, rom, Tu 

mediaciis SeTanxmebas fakultatiurad vaRiarebT, amiT SeTanxmebas samarTlebrivi 

daniSnuleba saerTod daekargeba.65 amdenad, cxadia, rom mxareebs SeuZliaT mediacia-

ze davis warmoSobamde an misi warmoSobis Semdegac SeTanxmdnen. logikas moklebuli 

ar aris msjeloba, rom davis warmoSobis Semdeg miRweul mediaciaze SeTanxmebas uf-

ro realuri Sedegebis motana SeuZlia konfliqtis mogvarebis kuTxiT, vinaidan mxa-

reebi swored arsebuli davis farglebSi, davis specifikis gaTvaliswinebiT, gamoxa-

taven nebas davis sakuTari ZalebiTa da mediatoris daxmarebiT mogvarebisaTvis.  

3.1.1. mediaciaze SeTanxmebis, rogorc xelSekrulebis,  

samarTlebrivi buneba da Sinaarsi 

evropis sabWos ministrTa komitetis 2002 wlis rekomendaciis mixedviT, saxelmwifoeb-

ma unda ganaviTaron TanamSromloba im arsebul samsaxurebTan, romlebic ewevian mediacias 

samoqalaqo saqmeebSi, raTa farTod gamoiyenon saerTaSoriso mediaciis SesaZleblobebi.66 

mxareebs SeuZliaT, mediaciis procesi romelime organizaciis mier SemuSavebul me-

diaciis proceduras dauqvemdebaron, an damoukideblad, TavianT SeTanxmebaSi gaiT-

valiswinon is wesebi, romelTa dacviTac procesi unda warimarTos.67,68 ICC Mediation 

                                                 
62 Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law, 

Helsinki, 1999-2012, 191. 
63 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 

280-281. 
64 iqve, 288-289.  
65 iqve, 289. 
66 evropis sabWos ministrTa komiteti, samoqalaqo saqmeebSi mediaciis Sesaxeb wevr saxelmwi-

foTa ministrTa komitetis rekomendacia, 2002-10, 4, <http://www.library.court.ge/upload/mediati-

on_on_civil_matters.pdf> [18.06.15].  
67 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 

281. 
68 ICC ADR-is wesebi mediaciis Sesaxeb SeTanxmebis oTx SesaZlo variants iTvaliswinebs: 1. fa-

kultatiuri mediacia — mxareebi Tanxmdebian, rom ormxrivi survilis SemTxvevaSi gamoiyene-

ben mediacias maT Soris warmoSobili davis gadasawyvetad; 2. savaldebulo mediacia – ro-
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Rules iTvaliswinebs ori saxis SemTxvevaSi maTi wesebis gamoyenebas, rodesac mxareebs 

Tavidanve hqondaT SeTanxmeba da masSi miTiTeba am wesebze, da rodesac mxareebma da-

vis warmoSobis Semdeg mimarTes instituts mediatoris momsaxurebisaTvis. aseT 

dros, erTi mxaris mimarTvis safuZvelze, instituti Tavad ukavSirdeba sxva mxareebs 

da cdilobs maT daTanxmebas69.70 

mediaciis SeTanxmebis samarTlebrivi buneba sxvadasxva marTlwesrigSi sxvadas-

xvagvarad aris ganmartebuli. avstriaSi iTvleba, rom mediaciis Sesaxeb xelSekrule-

ba momsaxurebis xelSekrulebis iseTi saxesxvaobaa, romelic kanoniT pirdapir gaTva-

liswinebuli ar aris da mxareTa kerZo avtonomiisa da xelSekrulebis dadebis Tavi-

suflebis principis erT-erTi gamovlinebaa. niderlandSi mas ganmartaven rogorc 

davalebis xelSekrulebas; poloneTsa da espaneTSi ki momsaxurebad miiCneven; Sveica-

riaSi mediaciis SeTanxmeba materialursamarTlebriv xelSekrulebad ganixileba. 

Tumca, sxva mosazrebiT, is SeiZleba miviCnioT garigebad, romelsac mohyveba rogorc 

materialuri, aseve saprocesosamarTlebrivi Sedegebi; franguli doqtrina da sasa-

marTlo erTian poziciazea da mediaciis SeTanxmebas xelSekrulebis erT-erT saxed 

ganixilavs, romelic warmoSobs am SeTanxmebiT gaTvaliswinebuli proceduris war-

marTvis valdebulebas.71 aSS-Si mediaciis SeTanxmeba saxelSekrulebo samarTlis zo-

gad principebs mTlianad eqvemdebareba, Tumca erTgvarovani sasamarTlo praqtika 

jer ar aris Camoyalibebuli am principebis gamoyenebis farglebsa da formasTan da-

kavSirebiT. mediaciis SeTanxmeba SesaZloa, xelSekrulebis standartuli pirobebis 

Semadgenel nawilad iqces. am mosazrebas gansakuTrebiT mxars uWers evrokavSiri, ro-

desac saqme momxmarebelTan warmoSobil davas exeba.72 

mediaciaze SeTanxmebis xelSekruleba, Cveulebriv, moicavs iseT ZiriTad sakiTx-

ebs, rogorebicaa: mediaciis arsis Sesaxeb mxareTa informirebuloba73, mediaciis 

farglebi74, mediaciis nebayoflobiToba75, konfidencialoba76, informaciis gamJRav-

                                                                                                                                                         
desac mxareebi xelSekrulebiT iTvaliswineben mediaciis gamoyenebas, rac mxareTa saxel-

Sekrulebo valdebulebis Semadgenel nawilad ganixileba da Sesasruleblad savaldebuloa; 

3. mediaciis gamoyenebis valdebuleba vadis avtomaturi amowurvis meqnizmiT: magaliTad, 

mxareebi Tanxmdebian, rom mediaciis dawyebis Sesaxeb ICC-isTvis mimarTvidan 45 dRis gasvlis 

Semdeg, Tu SeTanxmeba miRweuli ar aris, mxareebs aRar ekisrebaT proceduris gagrZelebis 

valdebuleba; 4. rodesac daTqmuli vadis (ix. 3) gasvlis Semdeg mxareebs eniWebaT ufleba, 

davis gadawyveta moiTxovon ICC-arbitraJis mier. cercvaZe g., mediacia — davis gadawyvetis 

alternatiuli forma (zogadi mimoxilva), Tb., 2010, 281. 
69 ICC Mediation Rules, 2014, <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/> 

[18.06.15]. 
70 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 

282. 
71 iqve, 283-284. 
72 iqve, 284-285.  
73 Nature of Mediation. 
74 Scope of Mediation. 
75 mediation is voluntary. 
76 mediaciaSi konfidencialurobis prezumfcia yovelTvis arsebobs. mxareebi informirebulni 

unda iyven imis Sesaxeb, Tu ra informacia iqneba konfidencialurobis principiT daculi 

mediaciis procesis mimdinareobisas. cercvaZe g. (red.), arevaZe m., vasaZe e., Tvauri r., ivaniZe 

g., maxauri p., JiJiaSvili T., takaSvili s., xuWua T., jiblaZe b., mediaciis samarTlebrivi 

regulirebis perspeqtivebi saqarTveloSi, davis alternatiuli gadawyvetis nacionaluri 

centri, Tb., 2013, 27, http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf, [18.06.15]. 
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nebis valdebuleba77, mediatoris miukerZoebloba78, sasamarTloSi samarTalwarmoe-

bisgan Tavis Sekavebis valdebuleba79, mediaciis xarjebi, odenoba da gadaxdis wese-

bi80,81. gvxvdeba aseve interesTa konfliqtis82, SeTanxmebis aRsrulebis punqtebic83, 

rodesac mxareebs gamoxatuli aqvT neba, rom miRweuli SeTanxmeba iyos mavaldebule-

beli. nebismer mxares ufleba aqvs, sasamarTlo procedurebiT aRasrulos is.84 SeTan-

xmeba unda iTvaliswinebdes mediaciis vadebs.85 

Tu SeTanxmeba Sinaarsobrivad ar Seicavs yvela aucilebel rekvizits, maSin misi 

mediaciis SeTanxmebad kvalifikacia SeuZlebeli iqneba. Sveicariul doqtrinaSi au-

cilebel rekvizitebad miiCneva mediaciis organizebis mizniT davis konkretuli me-

same pirisaTvis gadacema. zogierTi mosazrebiT, mediaciis SeTanxmebis namdvilobi-

saTvis aucilebelia sami ZiriTadi komponentis arseboba: SeTanxmeba unda iTvaliswi-

nebdes mesame neitraluri piris monawileobiT davis gadawyvetas, konkretulad unda 

iyos gansazRvruli, ra samarTlebrivi urTierTobidan gamomdinare dava unda gadawy-

des mediaciis gamoyenebiT da, bolos, mxareebma unda daniSnon mediatori, romelic Se-

Tanxmebuli proceduris Sesabamisad unda daexmaros maT saerTo gamosavlis ZiebaSi.86  

mediaciasTan dakavSirebuli urTierTobebis konkretulad da detalurad mowes-

rigeba mxolod dadebiTad unda Sefasdes.87 Tanac im pirobebSi, rodesac mediacia ka-

noniT reglamentebuli ar aris, mxareebs SeuZliaT, modificireba gaukeTon ganviTa-

rebul qveynebSi damkvidrebul moqmed mediaciis SeTanxmebebs, aq mTavaria mxareTa 

nebayoflobiToba da neba.88 mediaciis SeTanxmebasTan dakavSirebuli Sexedulebebisa 

da sasamarTlo praqtikis araerTgvarovnebis miuxedavad, SeiZleba iTqvas, rom es Se-

Tanxmeba davis alternatiuli gadawyvetis samarTlebrivi safuZvelia da mis swor 

formulirebaze bevri ram aris damokidebuli.89  

3.1.2. mediaciaze SeTanxmebis forma 

nebayoflobiT mediaciaze SeTanxmebisaTvis raime gansakuTrebuli forma saxel-

mwifoTa umravlesobaSi gaTvaliswinebuli ar aris. arsebobs zogadi principi, rom me-

diaciis Sesaxeb xelSekruleba, orive mxaris Tanxmobis SemTxvevaSi, Tavisuflad SeiZ-

leba daidos. jerjerobiT arc saqarTvelos kanonmdebloba iTvaliswinebs mediaciis 

                                                 
77 Full Disclosure. 
78 Mediator Impartiality. 
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80 Mediation Fees. 
81 Melamed J., Sample Agreement To Mediate, Eugene, 1998, <http://www.mediate.com/articles/melamed6.cfm#> 
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82 Conflicts of Interest. 
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84 The Law Society, The Agreement to Mediate, <https://www.lawsociety.com.au/cs/groups/public/documents/inter-

netcontent/026501.pdf> [20.06.15]. 
85 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 

287-288. 
86 iqve, 286-287.  
87 iqve, 288.  
88 The Law Society, The Agreement to Mediate, <https://www.lawsociety.com.au/cs/groups/public/documents/inter-

netcontent/026501.pdf> [20.06.15]. 
89 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 
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Sesaxeb mxareTa SeTanxmebis momwesrigebel normebs, amdenad, gamoyenebul unda iqnes 

saxelSekrulebo samarTlis momwesrigebeli normebi. ssk-is 319-e muxlis pirveli na-

wili ganamtkicebs saxelSekrulebo Tavisuflebis princips — kerZo samarTlis subi-

eqtebs SeuZliaT, kanonis farglebSi Tavisuflad dadon xelSekrulebebi da gansazR-

vron am xelSekrulebaTa Sinaarsi. maT SeuZliaT, dadon iseTi xelSekrulebebic, rom-

lebic kanoniT gaTvaliswinebuli ar aris, magram ar ewinaaRmdegeba mas. ssk-is 327-e 

muxlis pirveli nawili adgens, rom xelSekruleba dadebulad iTvleba, Tu mxareebi 

mis yvela arsebiT pirobaze SeTanxmdnen saamisod gaTvaliswinebuli formiT. amave 

kodeqsis 328-e muxlis me-2 nawilis Tanaxmad, Tu mxareebi SeTanxmdnen werilobiT 

formaze, xelSekruleba SeiZleba daidos mxareTa mier xelmowerili erTi dokumen-

tis SedgeniT; formis uzrunvelsayofad aseve sakmarisia satelegrafo Setyobineba, 

teleasli an werilebis urTierTgacvla.90 

sakanonmdeblo moTxovnis ararsebobis miuxedavad, SeTanxmebis damadasturebeli 

raime obieqturi mtkicebulebis arseboba rekomendebulia, Tu mediaciis SeTanxmebis 

namdvilobis garkveva Semdgom sasamarTlos mouwevs.91 amdenad, mediaciaze SeTanxme-

bis zepiri formiT dadeba gamarTlebuli ar aris, miT ufro, qarTuli samarTlebrivi 

kulturisa da mediaciis institutis siaxlis gaTvaliswinebiT, mizanSewonilia media-

ciaze SeTanxmebisaTvis werilobiTi formis gaTvaliswineba. aRsaniSnavia, rom germa-

niaSi eleqtronuli saSualebebis gamoyenebiT am SeTanxmebis dadeba da mediaciis 

procesis warmarTva dasaSvebad iTvleba. igive wesi gamoiyeneba momxmareblis monawi-

leobiT dadebuli SeTanxmebis mimarT. Jenevis kantonis kanonmdebloba (Sveicaria) me-

diaciis SeTanxmebisaTvis raime specialur formas aseve ar iTvaliswinebs. misi dade-

ba SesaZlebelia rogorc samoqalaqo procesis mimdinareobisas, aseve mis dawyebamde 

mxareTa iniciativiT, an mosamarTlis rekomendaciiT.92  

3.1.3. mediaciaze SeTanxmebis samarTlebrivi Sedegebi 

ssk-is da BGB-is mixedviT, dro, romlis ganmavlobaSic xandazmulobis vadis dena 

SeCerebulia, xandazmulobis vadaSi ar CaiTvleba.93,94 xandazmulobis vadis SeCereba 

gamoixateba imiT, rom dro, romelic gavida im garemoebaTa dadgomamde, romlebic 

xandazmulobis vadis denis SeCerebas iwvevs, xandazmulobis vadaSi CaiTvleba; xolo 

dro, romlis ganmavlobaSic grZeldeba xandazmulobis vadis denis SemaCerebeli ga-

remoeba, mxedvelobaSi ar miiReba. xandazmulobis vadis SeCereba gagrZeldeba im ga-

remoebis Sewyvetamde, romelic misi SeCerebis safuZveli iyo. mas Semdeg, rac vadis 

denis SemaCerebeli garemoeba Sewydeba, xandazmulobis vada ganagrZobs denas xandaz-

mulobis darCenili drois ganmavlobaSi.95 rogorc wesi, sasamarTloebi cdiloben me-

diaciis SeTanxmebis efeqturobis xelSewyobas. germaneli iuristebis erTi nawili mi-

                                                 
90 saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis oficialuri gamocema, „uwyeba-

ni“, sakanonmdeblo damateba №31, 1997, https://matsne.gov.ge/ka/document/view/31702, [18.06.15]. 
91  cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 285. 
92 iqve, 286.  
93 ssk-s 135-e muxli, saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis oficialuri 

gamocema, „uwyebani“, sakanonmdeblo damateba №31, 1997, <https://matsne.gov.ge/ka/document/vi-

ew/31702> [18.06.15]. 
94 germaniis samoqalaqo kodeqsi (BGB), Tb., 2010, 40. 
95 Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos samoqa-

laqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, Tb., 2002, 

327-328. 
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iCnevs, rom mediaciis Sesaxeb SeTanxmeba iwvevs sarCelis Setanis uflebis SeCerebas 

mediaciis procesis dasrulebamde, ris gamoc mediaciis dasrulebamde Setanili sar-

Celi sasamarTlom dasaSvebad ar unda cnos. amis sapirispirod, mediaciis SeTanxmeba 

da mis Sesabamisad mediaciis proceduris warmoeba avstriaSi samoqalaqo procesis 

dawyebis winapirobad ar iTvleba. mxareebi ar arian valdebuli, aucileblad gamoiye-

non mediacia rogorc davis gadawyvetis saSualeba maSinac ki, rodesac amis Sesaxeb wi-

naswari SeTanxmeba arsebobs. mediaciis SeTanxmebis darRveva avstriaSi raime saxis 

sanqciebis gamoyenebas damrRvevi mxaris mimarT ver gamoiwvevs. mediaciis SeTanxmebis 

Sesruleba SveicariaSi aseve mxareTa keTil nebazea damokidebuli. Tu is ar Sedga, 

Cveulebriv daiwyeba SejibrebiTobaze dafuZnebuli romelime procesi.96 

frangul samarTalSi mediaciis SeTanxmeba konkretul valdebulebebs warmoSobs: 

mxareebi movaleni arian, mediaciis procesi SeTanxmebuli proceduris Sesabamisad 

warmarTon da mxolod misi warumateblad dasrulebis SemTxvevaSi mimarTon sasamar-

Tlos (garda im SemTxvevisa, rodesac mediaciis SeTanxmeba orive mxaris survilis Se-

sabamisad Zaladakargulad iqneba gamocxadebuli).97  

2002 wels inglisurma sasamarTlom aseve daadgina, rom, Tu mxareebs aqvT mediaci-

aze SeTanxmeba, isini valdebuli arian, scadon am meqanizmis gamoyeneba. germaniis 

uzenaesma sasamarTlom 1998 wels ganmarta, rom sasamarTloSi saqmis ganxilva droe-

biT unda SeCerdes, sanam davis gadawyvetis alternatiuli da mxareTa mier SeTanxme-

buli procedura ar dasruldeba. aseTi mowesrigeba mTel CrdiloeT amerikaSi aRia-

rebulad iTvleba. sadavod rCeba, aqvs Tu ara mosamarTles sarCelis sakuTari inicia-

tiviT dauSveblad cnobis ufleba, Tu meore mxare ar miuTiTebs mediaciaze SeTanxme-

bis arsebobaze.98 ufro swori iqneba, am dros mosamarTlem ganixilos dava, raki, Tu 

meore mxare mediaciis SeTanxmebaze ar miuTiTebs, igulisxmeba, rom orive mxarem uari 

Tqva mediaciis procesze. 

mediaciaze SeTanxmebis samarTlebriv Sedegebze saubrisas saintereso sakiTxia 

misi xandazmulobis vadebTan mimarTeba. magaliTad, avstrielma kanonmdebelma kano-

niT pirdapir gansazRvra, rom mediaciis procesis dawyebisTanave Cerdeba yvela im 

moTxovnis xandazmulobis vadis dena, romlebTan dakavSirebiTac es procesi imarTe-

ba da romlebzec mxareebma mediaciis meSveobiT SeTanxmebas unda miaRwion. mediaci-

aze SeTanxmeba da am SeTanxmebis Sesabamisad mediaciis proceduris warmoeba safran-

geTSi aseve aCerebs xandazmulobis vadis denas.99 

saqarTvelos kanonmdeblobis mixedviT, rogorc zemoTac iTqva, xandazmulobis 

vadis denis SeCerebis safuZvlebi sakmaod imperatiulad da amomwuravad aris Camoya-

libebuli da mediaciaze SeTanxmeba da, miT ufro, mxolod molaparakebebis warmoeba 

aseTi safuZvlebis CamonaTvalSi ar gvxvdeba. 

                                                 
96 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 

291-292.  
97 franguli sakasacio sasamarTlos didma palatam (2003 w.) sakasacio sasamarTlos sxvadasxva 

palatis winaaRmdegobrivi gadawyvetilebebis Semdeg miiRo dadgenileba, romlis Tanaxma-
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samarTlosaTvis mimarTvis uflebas mediaciis proceduris dasrulebamde. aseTi SeTan-

xmebisas aRZruli sarCeli sasamarTlom dauSveblad unda cnos. dauSveblad cnobisTvis 

aucilebelia, rom meore mxarem miuTiTos mediaciis SeTanxmebis arsebobaze. cercvaZe g., 
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293-294.  
99 iqve, 299. 
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davis gadawyvetis alternatiuli saSualebis gamoyeneba inglisSi ar iwvevs sarCe-

lis aRZvris akrZalvas procesis dasrulebamde. Tu sarCeli mediaciis proceduris 

mimdinareobisas aRiZvreba, amas saqmiswarmoebis SeCereba mohyveba. Tu mxareebi sasa-

marTlos mimarTaven da procesi gadawyvetilebis gamotanis gareSe damTavrdeba, es 

ar gamoiwvevs manაmde arsebuli mediaciis xelSekrulebis „gacocxlebas“100. am kuTxiT 

sayuradReboa, rom saqarTvelos samoqalaqo saproceso kodeqsi (SemdgomSi — sssk) 

iTvaliswinebs sasamarTlos valdebulebas, SeaCeros saqmiswarmoeba: a) moqalaqis 

gardacvalebisas, Tu sadavo samarTlebrivi urTierToba dasaSvebad Tvlis ufleba-

monacvleobas, an im iuridiuli piris arsebobis Sewyvetisas, romelic saqmeSi mxares 

warmoadgens; b) Tu igi daadgens, rom mxare aris mxardaWeris mimRebi, romelsac dau-

wesda mxardaWera saproceso warmomadgenlobis gansaxorcieleblad, magram mxarda-

Wera ar miuRia; g) saqarTvelos SeiaraRebuli Zalebis moqmed nawilSi mopasuxis yof-

nisas an aseTsave nawilebSi myofi mosarCelis TxovniT; d) Tu saqmis ganxilva SeuZle-

belia sxva saqmis gadawyvetamde, romelic ganxilul unda iqnes samoqalaqo samar-

Tlis an administraciuli wesiT; e) Tu saqmes ganixilavs restituciisa da kompensaci-

is komisia an komisiis komiteti; z) Tu saqmis ganmxilveli sasamarTlos azriT, kanoni, 

romelic am saqmisaTvis unda iqnes gamoyenebuli, ar Seesabameba an ewinaaRmdegeba 

konstitucias, sasamarTlo SeaCerebs saqmis ganxilvas am sakiTxze sakonstitucio sa-

samarTlos mier gadawyvetilebis miRebamde, ris Semdegac saqmis ganxilva ganaxldeba; 

T) Tu dava mxareTa SeTanxmebiT dasrulebis mizniT gadaeca mediators.101 sasamar-

Tlos, mxareTa gancxadebiT an Tavisi iniciativiT, SeuZlia SeaCeros saqmiswarmoeba, 

Tu: a) mxare imyofeba namdvil vadian samxedro samsaxurSi an gawveulia raime saxel-

mwifo movaleobis Sesasruleblad; b) mxare imyofeba xangrZliv samsaxurebriv mivli-

nebaSi; g) mxare imyofeba samkurnalo dawesebulebaSi, an avad aris, ris gamoc saSuale-

ba ara aqvs, gamocxaddes sasamarTloSi da es dasturdeba samedicino dawesebulebis 

cnobiT; d) gamocxadebulia mopasuxis Zebna kanoniT gaTvaliswinebul SemTxvevebSi; e) 

sasamarTlom daniSna eqspertiza.102 rogorc Cans, qarTveli kanonmdebeli arc sasa-

marTloSi saqmiswarmoebis SeCerebas iTvaliswinebs mxareTa Soris nebayoflobiT me-

diaciaze SeTanxmebis arsebobisas. cxadia, gamonaklisia sasamarTlo mediacia. 

Sualeduri daskvna 1.  

ssk xandazmulobis vadis denis SeCerebis safuZvlad ar iTvaliswinebs mediaciaze Se-

Tanxmebas, ufro metic, is gamoricxavs mxareTa SeTanxmebiT xandazmulobis vadebis Sec-

vlis SesaZleblobas. sssk sasamarTloSi saqmiswarmoebis SeCerebis safuZvlebSi ar iTva-

liswinebs nebayoflobiT mediaciaze mxareTa SeTanxmebas, Tumca sasamarTlo mediaciisaT-

vis saqmis gadacema saqmiswarmoebis SeCerebis safuZvelia. 

3.2 molaparakebebis dawyebasTan mimarTeba 

mniSvnelovania, rom BGB mxareTa Soris molaparakebebis warmoebisas xandazmu-

lobis vadis denis SeCerebas iTvaliswinebs. SeiZleba iTqvas, mxareTa Soris molapara-

kebebi erT-erT upirveles safuZvlad aris dasaxelebuli xandazmulobis vadis denis 

                                                 
100 iqve, 300. 
101 sssk-is 279-e muxli, saqarTvelos samoqalaqo saproceso kodeqsi, saqarTvelos parlamentis 

oficialuri gamocema, „uwyebani“, sakanonmdeblo damateba №47-48, 1997, <https://matsne.gov.ge-

/ka/document/view/29962> [18.06.15]. 
102 iqve, sssk-is 280-e muxli. 
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SeCerebisaTvis. kerZod, Tu movalesa da kreditors Soris mimdinareobs molaparake-

bebi moTxovnis uflebis an mis safuZvlad arsebuli garemoebebis Taobaze, xandazmu-

lobis vadis dena SeCerdeba manაmde, sanam erTi an meore mxare uars ar ityvis molapa-

rakebebis gagrZelebaze. moTxovnis ufleba ar aris xandazmuli SeCerebis Semdeg, sul 

cota, sami Tvis vadis gasvlamde103. sayuradReboa is garemoeba, rom es norma ar iTva-

liswinebs mxareTa Soris molaparakebebis warmoebisaTvis raime formalur CarCoebs, 

magaliTad, mesame neitraluri piris monawileobas an raime specialuri organos/sasa-

marTlosaTvis Setyobinebis valdebulebas molaparakebebis dawyebasTan dakavSire-

biT. arc Tavad mxareTa Soris xandazmulobis kanoniT dadgenili vadis denis SeCere-

bis Sesaxeb SeTanxmebis aucileblobis sakiTxi ar dgas — maT Soris molaparakebebis 

dawyeba sxva raime specialuri SeTanxmebis gareSec gamoiwvevs xandazmulobis vadis 

denis SeCerebas. es ki garantiaa imisa, rom arakeTilsindisieri mxaris (movalis) mier 

molaparakebaSi monawileoba xandazmulobis vadis gayvanisaTvis borotad gamoyene-

buli ver iqneba. kreditors moTxovnis wasayeneblad molaparakebebis uSedegod Cav-

lis Semdeg, sul mcire, sami Tve mainc eqneba.  

amdenad, naTelia, rom evropis erT-erTi yvelaze ganviTarebuli qveyana — germania 

sakmaod loialuradaa ganwyobili mxareTa mier molaparakebebis warmoebis mimarT da 

amis wasaxaliseblad xandazmulobis vadas maSinac ki SeaCerebs, Tu am molaparakebebs 

mxareebi mxolod sakuTari ZalisxmeviT, mesame piris Carevis gareSe cdiloben. amgva-

radvea sakiTxi gadaWrili evrokavSiris mier “evropuli saxelSekrulebo samarTlis 

principebis~ mixedviT, rac evrokavSiris wevri qveynebisaTvis erTiani kerZosamar-

Tlebrivi xasiaTis kanonis modelia.104 evropuli saxelSekrulebo samarTlis principe-

bis105 14:304 muxli adgens, rom, Tu mxareebi moTxovnis, an im garemoebebis Taobaze, ro-

mlebmac SeiZleba moTxovna warmoSvas, molaparakebas awarmoeben, xandazmulobis vada 

ar amoiwureba molaparakebis bolo komunikaciidan erTi wlis gasvlamde.106  

mxolod molaparakebebi mxareebs Soris, rogorc xandazmulobis vadis denis Sema-

Cerebeli mizezi, Tavdapirvelad UNIDROIT Principles-Sic iyo, magram, saboloo jamSi, 

uaryves ori ZiriTadi mizezis gamo: pirveli, rTulia molaparakebebis koncefciis 

gansazRvra da aseve imis, Tu zustad rodis daiwyo da dasrulda is; meore, mxareebis-

Tvis unda datovebuliyo arCevanis ufleba, Tu rodis Sevidodnen metad an naklebad 

formalur molaparakebebSi davis mosagvareblad, rom SeTanxmebuliyvnen, TiToeul 

SemTxvevaSi SeCerdeboda Tu ara xandazmulobis vada, da Tu ki, maSin — ra vadiT. swo-

red am mizezebis gamo, ufro mizanSewonilad unda CaiTvalos qarTuli kanonmdeblo-

bis mkacri midgomac, romelic xandazmulobis vadas mxareTa molaparakebebis warmoe-

bis mizeziT ar SeaCerebs. 

                                                 
103 germaniis samoqalaqo kodeqsi (BGB), Tb., 2010, 38. 
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3.3. sasamarTlo mediaciasTan mimarTeba 

dResdReobiT arsebobs ori gansxvavebuli meTodi sasamarTlo procesSi monawile 

mxareTa morigebisaTvis: erTia morigebis waxaliseba samoqalaqo samarTalwarmoebaSi da 

meorea sasamarTlo mediacia.107 sasamarTlo mediacia, sasamarTlosTvis mimarTvamde, me-

diatoris mcdelobiT, mediaciisagan gansxvavebiT, ufro damatebiTi davis gadawyvetis 

meqanizmia (additional), vidre alternatiuli (alternative), radgan es meqanizmi sarCelis Seta-

nis Semdeg iwyeba, roca TiTqmis yvela mosamzadebeli samuSao Catarebulia.108 amitomac, 

sasamarTlo mediacia, zogi avtoris mosazrebiT, faqtobrivad, kulturuli Setakebaa.109 

molaparakebis monawile mxareebi nebayoflobiT Tanxmdebian mediaciis process da Se-

Tanxmebas damoukideblad aRweven, anu maTi SeTanxmeba mTlianad TviTpasuxismgebloba-

zea damyarebuli. mediaciis procesis Sedegad miRweuli SeTanxmebis nebayoflobiT Ses-

ruleba xels uwyobs da inarCunebs im socialur urTierTobebs, rac modave mxareTa So-

ris arsebobs. miuxedavad amisa, xSir SemTxvevaSi, kanonmdebeli mosamarTleebs uflebas 

aZlevs, daavalos mxareebs mediaciis procesSi CarTva. aqedan gamomdinare, SeiZleba da-

irRves mediaciis umTavresi principi — nebayoflobiToba.110 

sasamarTlo mediaciaSi igulisxmeba saSuamavlo procedura, rekomendebuli an daniS-

nuli sasamarTlos mier mxareTa sasamarTlosaTvis mimarTvis Semdeg, rasac axorcielebs 

sasamarTlo kontrolis qveS sasamarTlos an uSualod mosamarTlis daniSnuli mediatori. 

mediatorisaTvis saqmis gadacema, sasamarTlo kontroli mediaciis proceduris ganxorci-

elebaze, misi ganaxleba, Sewyveta, warmatebiT dasruleba da a.S. unda xorcieldebodes sap-

roceso kanoniT gaTvaliswinebuli procesualuri formiT, rac iZleva mediatoris mier 

davis mowesrigebis procesualuri garantiebis uzrunvelyofis, xolo warumatebeli medi-

aciisas — davis sasamarTlo wesiT gadawyvetis SesaZleblobas.111 

sasamarTlo mediacia (savaldebulo mediacia) klasikuri mediaciis erTgvari sa-

xecvlilebaa. mediaciis ZiriTadi arsi nebayoflobiTobaa. mxareebi kerZo avtonomiis 

farglebSi Tanxmdebian, rom davis morigebiT dasasruleblad daxmarebisaTvis mimar-

Ton mediators. savaldebulo mediaciis dros ki sasamarTlo (saxelmwifos saxeliT) 

mxareebs avaldebulebs, rom sasamarTloSi saqmis ganxilvamde scadon morigeba. mxa-

reebs ar aqvT arCevanis ufleba da valdebulni arian, rom sasamarTlo darbazidan 

molaparakebis oTaxSi gadainაcvlon. sasamarTlo mediaciis institutis danergviT 

saxelmwifo iRebs pasuxismgeblobas im mxareTa winaSe, romelTa nebis avtonomiasac 

zRudavs. Sesabamisad, imisaTvis, rom saxelmwifom mis mier aRebuli valdebulebebi 

Seasrulos, saWiroa, Seiqmnas sakanonmdeblo baza, riTac met-naklebad srulyofilad 

mowesrigdeba sasamarTlo mediaciasTan dakavSirebuli sakiTxebi. savaldebulo sasa-

marTlo mediacia, sasamarTlos SexedulebiT saqmis mediatorisaTvis gadacema, inglisis 

saapelacio sasamarTlos 2004 wlis gadawyvetilebaSi miTiTebuli daskvnis Tanaxmad, ewina-
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aRmdegeba adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciis me-6 

muxls.112 savaldebulo mediacia aseve ewinaaRmdegeba 2008 wels evropis parlamentisa da 

evropis sabWos mier gamocemul direqtivas „samoqalaqo da komerciul saqmeebSi mediaciis 

zogierTi aspeqtis Sesaxeb“, romlis pirveli muxlis me-5 punqti adgens, rom sarCelis gan-

mxilvel sasamarTlos SeuZlia, Tu es mizanSewonilia, saqmis yvela garemoebis gaTvaliswi-

nebiT, SesTavazos mxareebs, mimarTon mediators maTi davis gadawyvetis mizniT.113 moqmedi 

franguli kanonmdebloba iTvaliswinebs sasamarTlos uflebas, mxareTa TanxmobiT 

SeaCeros sasamarTlos ganxilva, raTa mediatorma scados SeTanxmebis miRweva. es 

procesi ar SeiZleba gagrZeldes sam Tveze metxans da sruldeba mxaris an mediatoris 

gancxadebiT, an TviT sasamarTlos iniciativiT, Tu mediacias Sedegi ar mohyveba.114 

savaldebulo mediacia aseve reglamentebulia aSS-is erTgvarovan aqtSi mediaciis Se-

saxeb (Uniform Mediation Act), romlis me-3 muxlis „a“ punqti iTvaliswinebs mxareTa valdebu-

lebas kanonis, sasamarTlos, administraciuli organos an arbitris gadawyvetilebis Sesa-

bamisad gadawyviton dava mediaciis meSveobiT.115 

yvela samomrigeblo meTodis saerTo maxasiaTebelia is, rom gamosavali orive 

mxarisTvis misaRebi unda iyos. sasamarTlo ganxilva da marTlmsajulebis gamosavali 

ki aucileblad oficialuri kanoniT unda iyos dadgenili.116 sasamarTlo mediaciisas 

mTavari fokusi materialursamarTlebrivad swori gamosavlis monaxvaze ar aris, 

arc proceduraa SezRuduli zogadi saproceso kanonmdeblobiT. sasamarTlo media-

ciisas procedura SeiZleba Zalian araformaluri iyos, xolo Sedegi — kreatiuli, 

romelic orive mxaris interesebs Seesabameba.117 safrangeTis axali samoqalaqo sapro-

ceso kodeqsis 131-1 muxlis Tanaxmad, davis ganmxilvel sasamarTlos mxareTa Tanxmobis mi-

Rebis Semdeg SeuZlia daniSnos mesame piri mxareTa pretenziebis mosmenisa da garkvevis miz-

niT, rom mieceT warmoSobili davis gadaWris SesaZlebloba. amave kodeqsis 131-10 muxlis 

Tanaxmad, erT-erTi mxaris SuamdgomlobiT an Suamavlis iniciativiT mosamarTle ufleba-

mosilia, Sewyvitos Suamavlobis procesi nebismier dros.118 

zogierT marTlwesrigSi, sasamarTlo mediacias Tavad mosamarTleebi warmarTa-

ven, zoggan ki SesaZloa, mediatori profesiiT iuristi arc ki iyos. magaliTad, fi-

neTSi sasamarTlo mediacia Cveulebrivi mediaciis msgavsia, aq mosamarTle, romelic 

valdebulebas iRebs, mediatorad gamovides, winare samosamarTlo rols iviwyebs. sa-

samarTlo mediacia aris nebayoflobiTi procedura mxareebisTvis da organizebulia 

mosamarTlis mier. misi mizania, Seqmnas garemo, sadac mxareebi TviTon monaxaven Tavi-

anTTvis konfliqtis misaReb gadawyvetas.119 fineTSi sasamarTlo mediacia Tavisi bu-

nebiT fasilitaciuri Zalisxmevaa. Tumca mxareTa TanxmobiT SeTanxmebis SeTavazeba 
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mediatormac SeiZleba gaakeTos, amitom fineTis sasamarTlo mediacia bunebiT Sefa-

sebiTia.120 azrTa sxvadasxvaobas mainc iwvevs sakiTxi: rodesac mosamarTle sTavazobs 

morigebas, is materialur samarTals unda daeyrdnos, Tu mxareebs unda miuTiTos Ta-

vianT procedurul poziciebze gansaxilvel saqmeSi. kvlevebis Tanaxmad, morigebaTa 

umetesoba miRweulia zepiri ganxilvis dros.121 mediacia SeiZleba uaryofil iqnes, 

rodesac mxareebi ar arian Tanasworni, radgan aman SeiZleba migviyvanos iseT situa-

ciamde, rodesac mxares ar SeuZlia, Tavisi interesebi saTanadod daicvas. aRsaniSna-

via, rom mediaciisas moZebnili gamosavali aucilebeli ar aris, moqmedi samarTlis 

Sesabamisi iyos. doqtrinaSi miuTiTeben, rom sasamarTlo mediacia xels uwyobs sasa-

marTlosadmi ndobis amaRlebasac.122 

sainteresoa, rom daniisa da norvegiisgan gansxvavebiT, fineTis sasamarTlo medi-

acia sajaroa,123 es ki, zogadad, mediaciis umTavres princips — konfidencialobas ewi-

naaRmdegba. am mxriv, dadebiTad unda Sefasdes is faqti, rom saqarTveloSi sasamar-

Tlo mediacia konfidencialuria, Tu mxareebi sxva rameze ar SeTanxmdebian.124 Tumca 

arsebobs mosazreba, rom absoluturma konfidencialobam SesaZloa, uaryofiTi Se-

degebi gamoiRos da konfidencialobis damcavi Robis SigniT myofma mxarem arakeTil-

sindisierad imoqmedos imis imediT, rom es mainc ar gaxmaurdeba da, Sesabamisad, arc 

daisjeba. Tuki mediacia mkacrad konfidencialuria, mxares, romelic meore mxaris 

faqtebs endoba da amis gamo zaraldeba, rCeba Zalian mcire SesaZlebloba, daamtki-

cos meore mxaris arakeTilsindisiereba. erTxel dazaralebuli mxare ki, savarau-

dod, aRar airCevs mediacias davis gadawyvetisaTvis.125 

evroparlamentisa da evropis sabWos 2008 wlis 21 maisis direqtiva samoqalaqo da 

komerciuli mediaciis aspeqtebTan dakavSirebiT miuTiTebs, rom mediaciis procesi 

unda iyos nebayoflobiTi. is organizebulia mxareTa survilis Sesabamisad da misi 

dasruleba SesaZlebeli unda iyos nebismier etapze. amasTan, sasamarTlomac SeiZleba 

daawesos mediaciis procesisTvis gansazRvruli dro. sasamarTlo unda cdilobdes, 

saqmiswarmoebis nebismier etapze mxareebs SesaZleblobebis farglebSi mouwodos me-

diaciis procesis gamarTvisken.126 magaliTad, germaniaSi mediacia harmoniulad moqme-

debs marTlmsajulebis sistemaSi. Suamavlebi muSaoben pirdapir sasamarTloebSi, ris Sede-

gadac mniSvnelovnad mcirdeba sasamarTlos davebis potenciuri raodenoba. dRes mediacia 

integrirebulia ara mxolod germaniis saojaxo sasamarTloebSi da a.S. germaniis samar-

Tlis skolebSi umeteswilad iswavleba mediaciis kursi. maSasadame, iuridiuli fakulte-

tis damTavrebisas yoveli studenti gadis mediaciis kurss.127 
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ufro metad misaRebia sasamarTlo mediaciis nebayoflobiTi modeli, rodesac mosa-

marTles SeuZlia, mxareTa Tanxmobis miRebis Sesaxeb gadasces saqme mesame pirs (Suamavals, 

mediators) mxareTa mosazrebebis mosasmenad, maTi pretenziebis gasarkvevad, maT Soris ar-

sebuli uTanxmoebis mowesrigebis mizniT. aseTi midgoma metad Seesabameba samarTalwarmo-

ebis ZiriTad principebs, saxeldobr, dispoziciur princips. mxareebi Tavad unda wyvet-

dnen, gamoiyenon Tu ara saproceso kanonmdeblobiT gaTvaliswinebuli ufleba mediaciis 

gziT konfliqtis mowesrigebisa, iseve, rogorc mxareTa mieraa gadasawyveti, mimarTon Tu 

ara sasamarTlos ama Tu im Sinaarsis SuamdgomlobiT. sasamarTlo mediaciis aseTi modeli 

gaTvaliswinebulia safrangeTis axali samoqalaqo saproceso kodeqsiT (muxlebi: 131-1, 

131-15).128 

qarTvelma kanonmdebelma 2011 wlis 20 dekembris kanoniT cvlilebebi Seitana sssk-

Si, romelsac daemata axali XXI1 Tavi — sasamarTlo mediacia. am muxlebis Sinaarsi cxad-

yofs, rom sssk ganamtkicebs rogorc savaldebulo, ise nebayoflobiT mediacias.129 gani-

sazRvra davebis kategoriebi, romlebic sarCelis sasamarTloSi wardgenis Semdeg SeiZ-

leba sasamarTlo mediacias daeqvemdebaros. esenia: saojaxosamarTlebrivi davebi, gar-

da Svilad ayvanisa, Svilad ayvanis baTilad cnobisa, mSoblis uflebis SezRudvisa da 

mSoblis uflebis CamorTmevisa; samemkvidreosamarTlebrivi davebi; samezoblosamar-

Tlebrivi davebi; nebismieri dava mxareTa Tanxmobis SemTxvevaSi. am ukanasknel SemTxve-

vaSi, dava mediators saqmis ganxilvis nebismier stadiaze SeiZleba gadaeces.130 socia-

lur urTierTobebs qarTul sinamdvileSi odiTganve sxvadasxva mtkice safuZveli hqo-

nda (ojaxi, samezoblo a.S.). nebismier konfliqts, iqneba es piraduli Tu profesiuli, 

Tan axlavs emociebi. samarTlebrivi procedurebi aqcents emociaze ar akeTebs, situa-

cias proceduruli kuTxiT afasebs. zemoaRniSnulis sapirispirod, mediacia yuradRe-

bas amaxvilebs emociebis gamoxatvasa da maT aRqma-gaazrebaze. mxareTa emociebis gamov-

lena da gageba SesaZloa morigebis winapiroba da safuZveli gaxdes, Sesabamisad, bodiSis 

moxda Tu miteveba, martivi adamianuri bunebis gamoxatulebebi, mediaciisTvis Zalian 

mniSvnelovania. aseTi emociuri sakiTxebi gansakuTrebiT Warbobs saojaxo, samezoblo, 

samemkvidreo davebSi da gonivrulia, rom sasamarTlo mediacias kanonmdebelma swored 

isini dauqvemdebara. Tumca am CamonaTvals SromiTi davebic unda daematos.131 

nebismier SemTxvevaSi, sasamarTlos ganCineba saqmis mediatorisTvis gadacemaze 

ar eqvemdebareba gasaCivrebas.132 aseT SemTxvevaSi sasamarTlo mediaciisaTvis dadge-

nilia 45-dRiani vada, magram aranakleb 2 Sexvedrisa. mxareTa SeTanxmebiT es vada SeiZ-

leba gagrZeldes imave vadiT. mediatoris mier daniSnul Sexvedraze mxaris gamoucxa-

deblobisas mas daekisreba sasamarTlos xarjebi srulad, miuxedavad davis dasrule-

bis Sedegisa da jarima 150 laris odenobiT, Tumca sasamarTlo mediaciis procesSi 
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davis mxareTa SeTanxmebiT dasrulebis SemTxvevaSi es jarima aRar gamoiyeneba. es san-

qciebi aRar gamoiyeneba maSinac, Tu dava morigebiT dasrulda sasamarTloSi saqmis 

ganxilvisas.133  

sasamarTlo mediaciisaTvis saqme SeiZleba gadaeces fizikur an iuridiul pirs. 

kanoni detalurad ar awesrigebs mediatoris arCevis/daniSvnis sakiTxs. savaraudod, 

mosamarTle am sakiTxze msjelobisas orive mxaris azrs gaiTvaliswinebs. kodeqsiT 

mxareebisaTvis gaTvaliswinebulia mediatoris acilebis saerTo safuZvlebi.134 ka-

nonSi iuridiuli piris mediatorad xseneba gaumarTlebladaa Sefasebuli am dargis 

specialistebis mier. dava unda gadaeces konkretul fizikur pirs, romelic Seasru-

lebs mediatoris rols mxareTa molaparakebis procesSi. iuridiuli piri ver Seasru-

lebs mediatoris funqcias. amerikis umravles StatSi kanoniTaa dadgenili mediato-

ris sakvalifikacio moTxovnebi. absurdia, mediatorSi moiazrebodes iuridiuli pi-

ric. kanonSi iuridiul pirze miTiTeba SeiZleba gavigoT rogorc miTiTeba im iuridi-

ul pirze, romelic pirebs sTavazobs mediaciis serviss, romelic aerTianebs fizi-

kur pirebs — mediatorebs.135 

 sasamarTlo mediaciisaTvis kanoniT dadgenil vadaSi mxareTa SeTanxmebis miRwe-

visas sasamarTlo mxaris Suamdgomlobis safuZvelze am SeTanxmebas morigebis ganCi-

nebiT amtkicebs da wydeba saqmiswarmoeba.136 es ganCineba ar saCivrdeba.137 sssk-is 1878-

e muxlis me-2 nawilis Sesabamisad, dadgenil vadaSi SeTanxmebis miuRwevlobisas mo-

sarCeles SeuZlia, waradginos sarCeli saerTo wesebis dacviT. aq aRsaniSnavia, rom, 

rodesac saqme sasamarTlo mediacias gadaecema, sarCeli sasamarTloSi ukve Setani-

lia da mediatorisTvis saqmis gadacema saqmiswarmoebis SeCerebis safuZvelia.138 Sesa-

bamisad, am muxlSi unda igulisxmebodes, rom saqmiswarmoeba ganaxldeba, Tu kanoniT 

dadgenil vadaSi sasamarTlo mediaciis Sedegad SeTanxmeba ar iqneba miRweuli. sayu-

radReboa sssk-is 1879-e muxlic, romlis mixedviTac, sasamarTlo uflebamosilia, sa-

kuTari iniciativiT an mxaris Suamdgomlobis safuZvelze gaauqmos gamoyenebuli 

sarCelis uzrunvelyofis RonisZieba, Tu sasamarTlo mediaciis SeTanxmebis gareSe 

dasrulebidan 10 dRis vadaSi, sarCels saerTo wesebis dacviT ar waradgens. aq ki unda 

igulisxmebodes SemTxveva, roca mosarCele saqmiswarmoebis ganaxlebaze Suamdgom-

lobas ar Seitans 10 dRis vadaSi, an/da saqmis mediatorisaTvis gadacema manam, sanam 

sarCelis dasaSveboba Semowmdeba sasamarTlos mier. saqarTvelos samoqalaqo saproce-

so kodeqsis 1871-e muxli iTvaliswinebs sasamarTloSi Sesabamisi kategoriis sarCelis war-

dgenis Semdeg, sasamarTlos iniciativiT, davis gadacemas mediatorisaTvis, anu gadacema 

dasaSvebia sarCelis dasaSvebobis Semowmebis vadis gasvlamdec, ra drosac igi jer kidev ar 

aris miRebuli warmoebaSi. miTiTebuli muxlis Sinaarsidan gamomdinare, SesaZlebelia, me-

                                                 
133 iqve, sssk-is 1875, 1876 muxlebi. 
134 iqve, sssk-is 1874, 31 muxlebi. 
135 cercvaZe g. (red.), arevaZe m., vasaZe e., Tvauri r., ivaniZe g., maxauri p., JiJiaSvili T., ta-

kaSvili s., xuWua T., jiblaZe b., mediaciis samarTlebrivi regulirebis perspeqtivebi sa-

qarTveloSi, davis alternatiuli gadawyvetis nacionaluri centri, Tb., 2013, 63 

<http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf> [18.06.15]. 
136 sssk-is 1877, 272 muxlebi, saqarTvelos samoqalaqo saproceso kodeqsi, saqarTvelos parla-

mentis oficialuri gamocema, „uwyebani“, sakanonmdeblo damateba №47-48, 1997, <https://matsne.-

gov.ge/ka/document/view/29962> [18.06.15]. 
137 iqve, sssk-is 1877 muxli. 
138 sssk-is 279 „v“ muxli, saqarTvelos samoqalaqo saproceso kodeqsi, saqarTvelos parlamen-

tis oficialuri gamocema, „uwyebani“, sakanonmdeblo damateba №47-48, 1997, <https://mat-

sne.gov.ge/ka/document/view/29962> [18.06.15].  



 147

diators dava dauSvebeli sarCelis warmodgenis SemTxvevaSic ki gadaeces (sarCeli, rome-

lic Seicavs iseT xarvezs, romelic amave kodeqsis 186-e muxlis pirveli nawilis Tanaxmad, 

sarCelis miRebaze uaris Tqmis safuZvelia, garda winaswar saxelmwifo baJis gadaxdis Sesa-

xeb valdebulebisa, vinaidan amave kodeqsis 39-e muxlis pirveli nawilis „a“ qvepunqtiT, „am 

kodeqsis 1873-e muxlidan gamomdinare, sarCelebze saxelmwifo baJis odenoba Seadgens da-

vis sagnis Rirebulebis 1%-s, magram aranakleb 50 larisa,“ rac aucilebeli pirobaa saqmis 

mediatorTan gadasagzavnad), ra drosac ar warmoiSoba warmoebis SeCerebis sakiTxi, imde-

nad, ramdenadac warmoeba jer dawyebuli ar aris.139 Sesabamisad, arsebuli mowesrigebis 

Tanaxmad, xandazmulobis vadis gaSvebis safrTxe sasamarTlo mediaciis warmoebis drosac 

ki SeiZleba dadges dRis wesrigSi, maSin, rodesac sarCelis warmoebaSi miRebamde xdeba saq-

mis mediatorisaTvis gadacema. 

Sualeduri daskvna 2.  

klasikuri gagebiT, nebayoflobiTi mediacia saqarTveloSi kanoniT mowesrigebuli ar 

aris. es axali institutia, romelic sakanonmdeblo doneze waxalisebas saWiroebs. neba-

yoflobiT mediaciaze SeTanxmebiT xandazmulobis vadis denis SeCerebam nebayoflobiTi 

mediaciis institutis ganviTarebaze dadebiTi gavlena unda moaxdinos, Tanac maqsimalu-

rad daculi iqneba orive mxaris interesebi. 

4. xandazmulobis vadis denis SeCerebis momenti 

xandazmulobis vadis sworad gamoTvlisaTvis mniSvnelovania misi denis dawyebis 

momentis gansazRvra. xandazmulobis vadis dasawyisi efardeba im dRes, rodesac war-

moiSva moTxovnis ufleba. moTxovnis uflebis warmoSobamde ar SeiZleba daiwyos xan-

dazmulobis vadis dena. amitom, upirvelesad, aucilebelia moTxovnis uflebis war-

moSobis momentis dadgena. zogierT SemTxvevaSi, xandazmulobis vadis denis dasawyi-

si uSualod kanoniTaa gansazRvruli.140 Tu kanonSi aseTi pirdapiri miTiTeba ar aris, 

moTxovnis ufleba warmoiSoba im dRidan, roca pirma gaigo an unda gaego darRveuli 

uflebis Sesaxeb.141 Tu dadgenili iqneba, rom pirma Tavisi daudevrobis gamo ver gai-

go uflebis darRvevis Sesaxeb, maSin xandazmulobis vadis dena daiwyeba im momenti-

dan, roca, saqmis garemoebebis mixedviT, pirs unda Seetyo uflebis darRvevis Sesa-

xeb. roca moTxovnis warmoSobis momentze miTiTebulia kanonSi an xelSekrulebebSi, 

iTvleba, rom samarTlebrivi urTierTobis monawilisaTvis cnobilia moTxovnis uf-

lebis warmoSobis dro da am droidan daiwyeba xandazmulobis vadis dena. aq is Sem-

Txvevac igulisxmeba, roca xelSekruleba gansazRvruli vadiTaa dadebuli. Tu xel-

Sekruleba ganusazRvreli vadiTaa dadebuli (an gansazRvrulia moTxovnis momentiT) 

                                                 
139 koxreiZe l., sasamarTlo mediaciis samarTlebrivi aspeqtebi, Jurn. „marTlmsajuleba da 

kanoni“ (4(39)13), Tb., 2013, 29, http://library.court.ge/docs/144/, [18.06.15].  
140 (mag. ssk-is 699-e muxli) Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe 

T., saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi 

debulebani, Tb., 2002; amasTan, ivaraudeba, rom obieqturi momenti (TviT uflebis darRvevis 

faqti) da subieqturi momenti (roca pirma gaigo an unda gaego am faqtis Sesaxeb) erTmaneTs 

emTxveva. Tumca yovelTvis ase ar aris, es maSin xdeba, roca piri ufro gvian igebs an SeeZlo 

gaego uflebis darRvevis Sesaxeb, vidre darRveva moxda. Tu dadasturdeba, rom pirma gvian 

gaigo uflebis darRvevis Sesaxeb, maSin darRvevis gagebamde, bunebrivia, verc uflebis 

dacvas moiTxovs. 
141 Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos samoqalaqo 

kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, Tb., 2002, 320. 
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uflebis darRvevis Sesaxeb piri Seityobs mxolod maSin, roca moiTxovs Sesrulebas, 

xolo meore mxare ar Seasrulebs im moqmedebas, romlis Sesrulebac evaleboda. Tu 

pirs micemuli aqvs SeRavaTiani vada moTxovnis Sesasruleblad, maSin xandazmulobis 

vada gamoiTvleba am vadis gasvlidan.142 

mas Semdeg, rac dadgindeba, Tu rodidan daiwyo xandazmulobis vadis dena, cxadia, 

mniSvnelovania imis zustad gansazRvrac, Tu rodis dgeba misi denis SeCerebis momen-

tic. xandazmulobis vada Cerdeba im SemTxvevaSi, Tu ssk-iT gaTvaliswinebuli gare-

moebebi warmoiSva an ganagrZobda arsebobas xandazmulobis vadis ukanaskneli eqvsi 

Tvis farglebSi; xolo Tu es vada eqvs Tveze naklebia, — xandazmulobis vadis ganmav-

lobaSi.143 

ssk-is 132-e muxlSi CamoTvlili garemoebebi yovelTvis rodi iwveven xandazmu-

lobis vadis denis SeCerebas. isini xandazmulobis vadis denas SeaCereben mxolod im 

SemTxvevaSi, Tu warmoiSvnen an ganagrZoben arsebobas xandazmulobis vadis ukanaskne-

li eqvsi Tvis farglebSi. Tu xandazmulobis vada eqvs Tveze naklebia, maSin xandazmu-

lobis vadis dena SeCerdeba xandazmulobis mTeli vadis yovel momentSi.144 

dResdReobiT saqarTveloSi moqmedi xandazmulobis vadebis Sesaxeb normebi impe-

ratiulia. samarTlebrivi urTierTobis monawileebs ar SeuZliaT, urTierTSeTanxme-

biT gamoricxon xandazmulobis vadebis moqmedeba, an Secvalon isini (SeTanxmdnen uf-

ro met an nakleb vadebze, vidre samarTlis normebiTaa dadgenili), an maTi gamoTvlis 

wesi. Tu mxareebi xandazmulobis sxva vadebze SeTanxmdebian, vidre kanoniTaa gaTva-

liswinebuli, mainc gamoiyeneba kanoniT dadgenili vadebi.145 

4.1. mediaciaze SeTanxmebis miRweva 

qarTveli kanonmdeblis mier gansaxilveli sakiTxiT dainteresebis SemTxvevaSi, 

erT-erT magaliTad SesaZloa xandazmulobis Sesaxeb ontarios (kanada) kanonis146 ga-

moyenebac, vinaidan am kanonis me-11 muxlis Tanaxmad, mxareTa SeTanxmeba, rom dava da-

moukidebeli mesame piris daxmarebiT gadawyviton, xandazmulobis vadis denas SeaCe-

rebs. kanoni sainteresod awesrigebs sakiTxs mediaciaze mxareTa SeTanxmebisas xan-

dazmulobis vadis denis SeCerebis Taobaze: pirveli, kanoni mediaciaze eyrdnoba ara 

                                                 
142 Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos samoqalaqo 

kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, Tb., 2002, 320-321. 
143 ssk-is 136(1)-e muxli, saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis oficia-

luri gamocema, „uwyebani“, sakanonmdeblo damateba №31, 1997, <https://matsne.gov.ge/ka/do-

cument/view/31702>, [18.06.15]. 
144 Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos samoqa-

laqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, Tb., 2002, 

328-329. igulisxmeba, rom, Tu xandazmulobis vadis mimdinareobis SemaCerebeli garemoebebi 

warmoiSva da Sewyda adre (xandazmulobis vadis bolo eqvs Tvemde), pirs mainc sakmarisi dro 

rCeba moTxovnis SemaCerebeli garemoebis Sewyvetis Semdeg; pirs (kreditors) unda darCes 

sakmarisi dro moTxovnis warsadgenad. am mizniT dadgenilia, rom im garemoebis Sewyvetis 

dRidan, romelic safuZvlad daedo xandazmulobis vadis denis SeCerebas, vada gagrZeldeba 

eqvs Tvemde, xolo Tu xandazmulobis vada eqvs Tveze naklebia, xandazmulobis vadamde. aqe-

dan gamomdinareobs, rom dro, romelic rCeba vadis denis SemaCerebeli garemoebis 

Sewyvetis Semdeg yovelTvis eqvsi Tvis, xolo eqvs Tveze naklebi xandazmulobis vadis 

arsebobisas TviT am vadis tolia. 
145 Wanturia l. (mTav. red.), axvlediani z., zoiZe b., jorbenaZe s., niniZe T., saqarTvelos samoqala-

qo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, Tb., 2002, 339. 
146 Limitations Act, 2002, Ontario, Canada http://www.ontario.ca/laws/statute/02l24, [18.06.15]. 
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xelSekrulebis arsebobas, aramed sakmarisad miiCnevs mediaciaze mxolod SeTanxmebis 

arsebobas. Sesabamisad, aseT SeTanxmebas arc xelSekrulebis namdvilobisaTvis dad-

genili winapirobebis dacva moeTxoveba.147 e.i., aucilebeli ar aris, mxareebma maincda-

mainc xelSekruleba gaaformon, aramed sakmarisia mxolod maTi SeTanxmeba, rom 

surT, davis gadawyvetaSi mesame piris daxmarebiT isargeblon; meore, SeTanxmebisaT-

vis raime konkretuli forma dadgenili ar aris.148 anu ar aris aucilebeli, mxareebi 

SeTanxmebas maincdamainc werilobiTi formiT gamoxatavdnen. SesaZloa, isini zepi-

rad SeTanxmdnen, an eleqtronulad erTmaneTisTvis gagzavnili meilebiT; mesame, ka-

noni adgens sam obieqturad gansazRvrad movlenas, romelTa dadgomis drosac xan-

dazmulobis vadis dena grZeldeba. aRsaniSnavia, rom subieqturi momenti, rogoricaa, 

magaliTad, „mxaris keTilsindisieri mcdeloba“, kanonSi gamoyenebuli ar aris.149 es ki 

mxolod dadebiTad unda Sefasdes, vinaidan Zalian rTuli iqneboda imis mtkiceba, 

ecada Tu ara mxare keTilsindisierad davis mogvarebas. aseTi subieqturi kriteriu-

mis arseboba bevr pasuxgaucemel SekiTxvas wamoWrida da sasamarTlo praqtikaSi ara-

erTgvarovan midgomebsac gaaCenda; meoTxe, rodesac kanoniT gaTvaliswinebuli dac-

va — xandazmulobis vadis denis SeCereba — sruldeba, moTxovnis uflebis wayenebis 

msurvelma mxarem moTxovna unda waradginos gagrZelebuli xandazmulobis vadis 

farglebSi, miuxedavad imisa, Tu mediaciis Sesaxeb valdebuleba arsebobas ganag-

rZobs;150 mexuTe, kanoniT gaTvaliswinebuli dacva moqmedebs, miuxedavad imisa, Tu ra 

etapze moxda mediaciaze SeTanxmeba. mniSvneloba ar aqvs, mediaciaze SeTanxmeba gaT-

valiswinebuli iyo Tu ara im xelSekrulebaSi, romlis safuZvelzec dava warmoiSva. 

aseve, kanonis gamoyeneba SesaZlebelia deliqtidan gamomdinare an sxva arasaxelSek-

rulebo moTxovnis mimarT.151 

saqarTvelos SemTxvevaSi ufro gamarTlebuli iqneba, Tu mxolod mediaciaze mxa-

reTa SeTanxmeba sakmarisi ar iqneba xandazmulobis vadis denis SesaCereblad. umjo-

besi iqneba, upiratesoba mieniWos mediaciis Sesaxeb mxareTa mier xelSekrulebis (we-

rilobiT) gaformebas (ix. 2.1.2). 

4.2. mediaciis Sesaxeb xelSekrulebis gaformeba 

xandazmulobis Sesaxeb ontarios kanonis me-11 muxli, romelic dasaTaurebulia 

rogorc „SeTanxmebis mcdeloba“152, adgens: Tu moTxovnis mqone piri da piri, romlis 

mimarTac arsebobs moTxovna, SeTanxmdebian, rom maT Soris arsebuli dava damoukide-

belma mesame pirma gadawyvitos, an davis gadawyvetisas aseTi piris daxmarebiT isar-

geblon, am kanonis me-4-me-15 muxlebiT dadgenili xandazmulobis vadebi SeCerdeba: 

SeTanxmebis miRwevis TariRidan (a) davis gadawyvetis TariRamde; (b) SeTanxmebis mcde-

lobis procesis dasrulebis TariRamde; (g) mxaris mier SeTanxmebis dasrulebis an Se-

Tanxmebidan gasvlis TariRamde. amave muxlis me-2 punqtSi ganmartebulia, rom damou-

kidebel mesame pirad CaiTvleba piri an organizacia, romelic davis gadawyvetas an 

                                                 
147 Heintzman T. G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running?, Toronto, 2014, 

http://www.adrcanada.ca/resources/documents/HeintzmanTom_DoesAnInformalAgreementToMediateStopTheLimi

tationPeriodFromRunning_000.pdf, [18.06.15]. 
148 iqve. 
149 iqve. 
150 iqve. 
151 iqve. 
152 Attempted Resolution. 
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masSi daxmarebas uzrunvelyofs miukerZoebel sawyisebze, mniSvneloba ar aqvs, Tu sa-

idan finansdeba is.153 

moyvanili muxlidan naTelia, xandazmulobis vadis denis SeCerebis upirobo safuZ-

velia modave mxareTa SeTanxmeba, rom isini mesame piris daxmarebiT Seecdebian davis 

mogvarebas. amasTan, xandazmulobis vadis denis SeCerebis aTvlis wertilad swored am 

SeTanxmebis miRweva miiCneva da ara xelSekrulebis gaformeba. aRsaniSnavia, ontarios 

saapelacio sasamarTlom saqmeze — Sandro Steel Fabrication Ltd. v. Chiesa – ganmarta, rom xan-

dazmulobis Sesaxeb ontarios kanonis me-11 muxli gamoiyeneba, Tu saxezea mediatoris 

daniSvnaze SeTanxmeba, miuxedavad imisa, SeTanxmeba formaluria Tu araformaluri.154 

ufro metic, sasamarTlom daadgina, rom kanonis 11(1) muxli gamoiyeneba maSinac ki, ro-

desac SeTanxmeba saeWvoa.155 msgavsi pozicia gasaziarebelia, vinaidan muxli keTilsin-

disieri mxaris dacvas emsaxureba, Tumca, sadavoobisas, SeTanxmebis raime obieqturi 

formiT dadasturebis aucileblobis sakiTxi, albaT, mainc dadgeba. 

4.3. mediaciis procesis dawyeba 

yuradReba unda gamaxvildes im sakiTxzec, sakmarisia Tu ara xandazmulobis va-

dis denis SesaCereblad mxareTa mxolod SeTanxmeba (Tundac werilobiT, xelSekru-

lebis saxiT), Tu aseve aucilebelia mediaciis procesis uSualod dawyeba. amasTan da-

kavSirebiT, sayuradReboa ontarios saapelacio sasamarTlos gadawyvetileba saqme-

ze — L-3 Communication SPAR Aerospace Ltd. v. CAE Inc., – romelSic sasamarTlom daadgina, 

rom, gansaxilveli xelSekrulebis Tanaxmad, mediacia wamowyebuli qmedebis (sasamar-

Tlo davis) winapiroba iyo, amitom mediaciis dasrulebamde xandazmulobis vadis de-

na arc dawyebula.156 es imas niSnavs, rom mxareebs xelSekrulebaSi, romlis safuZvel-

zec dava warmoiSva, gaTvaliswinebuli hqondaT, davis SemTxvevaSi, isini jer mediaci-

as mimarTavdnen da sasamarTlosTvis mimarTvis ufleba mxolod amis mere eqnebodaT. 

4.4. sasamarTlos informireba 

mediaciis procesis gamarTvis Taobaze SeTanxmebis arsebobisas, rogorc wesi, da-

matebiT sasamarTlos winaswar informirebis valdebulebas imisaTvis, rom xandazmu-

lobis vadis dena SeCerdes, arcerTi qveynis kanonmdebloba, romlebic mediaciaze Se-

Tanxmebas xandazmulobis vadis denis SemaCerebel safuZvlad aRiareben, ar iTvalis-

winebs. 

                                                 
153 11. (1) If a person with a claim and a person against whom the claim is made have agreed to have an independent third 

party resolve the claim or assist them in resolving it, the limitation periods established by sections 4 and 15 do not run 
from the date the agreement is made until, (a) the date the claim is resolved; (b) the date the attempted resolution 
process is terminated; or (c) the date a party terminates or withdraws from the agreement. 2002, c. 24, Sched. B, s. 11. 

Same (2) For greater certainty, a person or entity that provides resolution of claims or assistance in resolving claims, 
on an impartial basis, is an independent third party no matter how it is funded. 2006, c. 21, Sched. D, s.1.  

154 Heintzman T. G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running?, Toronto, 2014, 

<http://www.adrcanada.ca/resources/documents/HeintzmanTom_DoesAnInformalAgreementToMediateStopTheLi

mitationPeriodFromRunning_000.pdf> [18.06.15]. 
155 Rock N., There’s a Right Way and Wrong Way to Stop the Litigation Clock, Toronto, 2014,  

     <http://www.practicepro.ca/information/doc/Stopping-the-litigation-clock.pdf> [18.06.15]. 
156 Heintzman T. G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running?, Toronto, 2014, 

<http://www.adrcanada.ca/resources/documents/HeintzmanTom_DoesAnInformalAgreementToMediateStopTheLi

mitationPeriodFromRunning_000.pdf> [18.06.15]. 
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mniSvnelovania, ontarios sasamarTlos praqtika calsaxad iqiTken midis, rom xan-

dazmulobis Sesaxeb ontarios kanonis me-11 muxlis gamoyenebisaTvis aucilebelia, 

mxareTa mier davis gadawyvetis/SeTanxmebis miRwevis mcdelobaSi mesame neitraluri 

piri monawileobdes. winaaRmdeg SemTxvevaSi, es muxli ararelevanturad miiCneva. ma-

galiTad, saqmeSi — Markel Insurance Company of Canada v. ING Insurance Company of Canada –
mxareebma daiwyes molaparakebebis warmoeba sakuTari ZalebiT. mopasuxe acxadebda, 

rom xandazmulobis vadis dena daiwyo, rodesac mosarCelem moTxovna wauyena, mosar-

Cele ki ambobda, rom xandazmulobis vadis dena daiwyo maSin, rodesac mopasuxem sabo-

lood uaryo moTxovna molaparakebebis Semdeg. ontarios saapelacio sasamarTlom 

mopasuxis pozicia gaiziara. man aRniSna, rom xandazmulobis vada molaparakebebis 

ganmavlobaSi gavida. mocemul SemTxvevaSi, mxareebs mediacia ar gaumarTavT da ami-

tom me-11 muxli ar gamoiyeneboda.157 

5. xandazmulobis vadis denis SeCerebis xangrZlivoba 

evropis sabWos ministrTa komitetis 2002 wlis rekomendaciis mixedviT, mediaciis pro-

cesi unda iTvaliswinebdes, rom mxareebs sadavo sakiTxebis gansaxilvelad sakmarisi dro 

an davis gadaWris sxva SesaZlebloba mieceT.158 ssk-is mixedviT, im garemoebebis Sewyvetis 

dRidan, romlebic safuZvlad daedo xandazmulobis vadis SeCerebas, xandazmuloba 

gagrZeldeba eqvs Tvemde; xolo, Tu xandazmulobis vada eqvs Tveze naklebia, — xan-

dazmulobis vadamde.159 

xandazmulobis Sesaxeb ontarios kanonis mixedviT, xandazmulobis vadis denis Se-

Cerebis xangrZlivoba ganisazRvreba sam movlenasTan mimarTebiT, kerZod: 1. SeTanxme-

bis miRwevidan davis gadawyvetamde periodi; 2. SeTanxmebis miRwevidan SeTanxmebis 

mcdelobis procesis dasrulebamde periodi; 3. SeTanxmebis miRwevidan mxaris mier 

SeTanxmebis dasrulebamde an SeTanxmebidan gasvlamde periodi. es CamonaTvali amom-

wuravad unda Sefasdes da erT-erT sanimuSo magaliTad SeiZleba gamoiyenos qar-

Tvelma kanonmdebelmac. Tu ramden xans SeiZleba grZeldebodes mediaciis procesi, 

es, davis specifikidan gamomdinare, sxvadasxva SeiZleba iyos. mediaciis procesisaT-

vis saWiro vada unda iyos gonivruli. saqarTvelos kanonmdebloba ar iTvaliswinebs 

raime maqsimalur vadas xandazmulobis vadis SeCerebisaTvis, vinaidan is mxareTa Se-

TanxmebiT xandazmulobis vadis Secvlis SesaZleblobas saerTod gamoricxavs.  

5.1. mediaciis gaWianurebis taqtikad gamoyenebis safrTxe 

evropis sabWos ministrTa komitetis 2002 wlis rekomendaciis mixedviT, mediaciis or-

ganizebisas saxelmwifoebma yuradReba unda miapyron imas, rom Tavidan iqnes acilebuli 

                                                 
157 Heintzman T. G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running?, Toronto, 2014, 

<http://www.adrcanada.ca/resources/documents/HeintzmanTom_DoesAnInformalAgreementToMediateStopTheLi
mitationPeriodFromRunning_000.pdf> [18.06.15]. 

158 evropis sabWos ministrTa komiteti, samoqalaqo saqmeebSi mediaciis Sesaxeb wevr saxel-

mwifoTa ministrTa komitetis rekomendacia, 2002-10, 3 <http://www.library.court.ge/upload/mediati-

on_on_civil_matters.pdf>, [18.06.15]. 
159 ssk-is 136-e II muxli, saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis oficia-

luri gamocema, „uwyebani“, sakanonmdeblo damateba №31, 1997, https://matsne.gov.ge/ka/document/-

view/31702, [18.06.15]. 
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usargeblo xarjebi da saqmis gaWianurebis taqtikad gamoyeneba.160 mxarem SesaZloa, media-

ciis vadebi gamoiyenos mxolod imisaTvis, rom gaaWianuros sasamarTlo procesis da-

niSvna, magaliTad, monawileobdes procesSi da Semdgom uari Tqvas SeTanxmebaze, an 

saerTod ar wavides molaparakebaze. aseve, gavrcelebuli da nacadi xerxia faqtebis 

damaxinjeba, araswori informaciis miwodeba, molaparakebisaTvis xelis SeSla da a.S. 

amiT dazaralebul mxares ki eqneba Zalian mcire Sansi, rom meore mxaris arakeTilsin-

disiereba daamtkicos. aseTi precedentebis dafiqsirebam ki SesaZloa mediaciis da-

nergvasa da Semdgom ganviTarebas xeli SeuSalos.161 

mediaciis procesi pirdapir kavSirSia moTxovnis xandazmulobis vadebTan. davis 

warmoSobis Semdeg mediaciis procesis dawyeba gulisxmobs, rom mxare droebiT aCerebs 

moTxovnis realizaciis samarTlebrivi saSualebis gamoyenebas, amas ki SesaZloa, xan-

dazmulobis vadis gasvla mohyves.162 savsebiT SesaZlebelia, mediaciis procesSi mona-

wileoba movalem swored im mizniT miiRos, rom mxarem xandazmulobis vada gauSvas. 

movlenaTa aseTi ganviTareba mediacias warmoaCens rogorc drois gayvanis saukeTeso 

meqnizms arakeTilsindisieri movalisaTvis.163 amitomacaa aucilebeli, rom arsebobdes 

samarTlis norma, romelic aseT dros kreditors arakeTilsindisieri mxarisagan dai-

cavs da Tanac iseTi gonivruli balansi iqneba daculi, rom mxareebi mediaciis proce-

sis dadebiT Tvisebebze uars xandazmulobis vadis gaSvebis SiSiT ar ityvian.  

5.2. keTilsindisierebis principis dacvis valdebuleba mxareebisaTvis 

xandazmulobis vadis gasvlis Semdeg movale uflebamosilia, uari Tqvas valde-

bulebis Sesrulebaze.164 amitomacaa mniSvnelovani, rom keTilsindisieri mxarisaTvis 

(kreditorisaTvis) arsebobdes iseTi garantiebi, romlebic mas daicavs arakeTilsin-

disieri movalisagan, romelic valdebulebis Sesrulebis Tavidan aridebas cdilobs 

da mxolod drois gasayvanad monawileobs molaparakebebsa Tu sxvagvar samomrigeb-

lo procesebSi.  

mediaciaze SeTanxmebaSi „keTilsindisierad molaparakebis valdebulebis“ 

(negotiate in good faith) gaTvaliswineba doqtrinaSi mizanSewonilad ar aris miCneuli, vi-

naidan misi arseboba isedac igulisxmeba, xolo SeTanxmebaSi dakonkreteba warmoSobs 

SekiTxvas, rogor unda dadgindes, daarRvia Tu ara mxarem es valdebuleba mediaciis 

procesis msvlelobisas. cxadia, am sakiTxis gansazRvra sakmaod Znelia, an SeiZleba 

iTqvas, rom SeuZlebelic aris. miT umetes, rom mediaciis procesis warumatebloba 

Sefasebis kriteriumad ver gamodgeba. mxares sruli ufleba aqvs, uari Tqvas molapa-

rakebaze da es roca moesurveba, maSin gaakeTos.165 Tumca praqtikaSi, rogorc wesi, me-

                                                 
160 evropis sabWos ministrTa komiteti, samoqalaqo saqmeebSi mediaciis Sesaxeb wevr saxelmwi-

foTa ministrTa komitetis rekomendacia, 2002-10, 3 http://www.library.court.ge/upload/mediati-

on_on_civil_matters.pdf, [18.06.15]. 
161 cercvaZe g. (red.), arevaZe m., vasaZe e., Tvauri r., ivaniZe g., maxauri p., JiJiaSvili T., taka-

Svili s., xuWua T., jiblaZe b., mediaciis samarTlebrivi regulirebis perspeqtivebi saqar-

TveloSi, davis alternatiuli gadawyvetis nacionaluri centri, Tb., 2013, 32, <http://www.li-

brary.court.ge/upload/7706Edited-Final-Version-final.pdf>, [18.06.15].  
162 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 

2010, 298. 
163 iqve, 299. 
164 germaniis samoqalaqo kodeqsi (BGB), Tb., 2010, 41. 
165 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 

2010, 287. 
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diaciis Sesaxeb SeTanxmebaSi miTiTebulia mxareTa keTilsindisierebis valdebuleba-

ze, rom isini, miuxedavad uflebisa, nebismier dros miatovon mediaciis procesi da 

uari Tqvan mediatoris momsaxurebaze, acxadeben Tanxmobas mediaciis procesSi ke-

Tilsindisierad monawileobis ganzraxvaze.166 keTilsindisierebis valdebuleba moi-

cavs mxareTa nebas, rom keTilsindisierad gamoiyenon sruli Zalisxmeva gonivruli 

SeTanxmebis misaRwevad mediaciis gziT, iTanamSromlon mediatorTan da erTmaneT-

Tan, xelSeSlis gareSe miscen erTmaneTs mosazrebebis da poziciebis warmoCenis Se-

saZlebloba da gamoxaton Riaoba da mzaoba SeTanxmebis misaRwevad.167 

mediaciis procesis saTanadod warmarTvis valdebuleba gulisxmobs mxareTa mo-

valeobas, ise gauwion organizeba mediaciis process, rom SesaZlebeli iyos misi war-

matebuli dasruleba. mxareebma keTilsindisierad unda miiRon masSi monawileoba da 

aseve keTilsindisierad ecadon yvelasTvis misaRebi SeTanxmebis variantis moZebnas. 

am valdebulebis SeusruleblobisaTvis mxare pasuxs agebs saerTo safuZvelze, samo-

qalaqo samarTliT dadgenili wesiT.168 

frangul doqtrinaSi aRniSnaven, rom rTulia mediaciis procesis mimarT mxaris 

arakeTilsindisieri damokidebulebis mtkiceba, aseve im Tanxis gansazRvra, romelic 

SeTanxmebis miuRwevlobis gamo zianis saxiT dafiqsirda.169  

aRniSnulis miuxedavad, udavoa, rom keTilsindisierebis valdebulebis dacva ar-

sebiTia mediaciis procesis warmatebulobisaTvis, vinaidan mediacia, miuxedavad misi 

pozitiuri bunebisa, mxarisaTvis safrTxis Semcvelia. mxarem, romelic mediaciis 

procesze Tanxmobas acxadebs, SesaZloa, xandazmulobis vada gauSvas.170 xandazmulo-

bis vadis gasvla spobs uflebis iZulebiTi ganxorcielebis SesaZleblobas.171 sasar-

Celo xandazmuloba — es aris kanoniT dadgenili dro, romlis ganmavlobaSic pirs, 

romlis uflebac Selaxulia, SeuZlia moiTxovos iZulebiTi aRsruleba an uflebis 

dacva sasamarTloSi sarCelis Setanis gziT. [...] sasarCelo xandazmuloba xels uwyobs 

samoqalaqo urTierTobaTa stabilizacias, riTac, amavdroulad, emsaxureba saxel-

Sekrulebo disciplinis simyares da exmareba samoqalaqo urTierTobis monawileebs 

TavianTi uflebebisa da valdebulebebis aqtiurad da droulad ganxorcielebaSi.172 

am miznebis misaRwevad ssk konkretul xandazmulobis vadebs iTvaliswinebs, magram ar 

iqneba gamarTlebuli, Tu es vadebi keTilsindisieri mxaris sawinaaRmdegod mxolod 

imitom amuSavdeba, rom man molaparakebebze an mediaciis procesze Tanxmoba ganacxa-

da da Seecada, dava sasamarTlos gareSe gadaewyvita. 

6. daskvna 

evropis sabWos ministrTa komitetis 2002 wlis rekomendacia xazs usvams, yoveli iu-

risdiqciis calkeul TaviseburebaTa gaTvaliswinebiT, davis gadaWraSi meTodebis srul-

                                                 
166 Melamed J., Sample Agreement To Mediate, Eugene, 1998, http://www.mediate.com/articles/melamed6.cfm#, 

[18.06.15]. 
167 Agreement to Mediate in Good Faith, http://www.dod.mil/dodgc/doha/adr/mediate-faith.doc, [18.06.15]. 
168 cercvaZe g., mediacia — davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb., 2010, 292. 
169 iqve, 293. 
170 saqarTvelos uzenaesi sasamarTlos 2005 wlis 4 martis gadawyvetileba saqmeze: as-1267-1398-

04, http://prg.supremecourt.ge/DetailViewCivil.aspx, [20.06.15]. 
171 iqve. 
172 saqarTvelos uzenaesi sasamarTlos 2011 wlis 15 noembris gadawyvetileba saqmeze: as-988-

1021-2011, http://prg.supremecourt.ge/DetailViewCivil.aspx, [20.06.15]. 
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yofisaTvis mudmivi Zalisxmevis aucileblobas.173 evroparlamentisa da evropis sabWos 

2008 wlis 21 maisis direqtiva samoqalaqo da komerciuli mediaciis aspeqtebTan da-

kavSirebiT miuTiTebs, rom imisaTvis, raTa moxdes mediaciis xelSewyoba da arsebob-

des Sesabamisi samarTlebrivi baza, mediaciis ZiriTadi aspeqtebi gaTvaliswinebuli 

unda iqnes saxelmwifoTa samoqalaqo saproceso samarTalSi.174  

Tanamedrove samarTlis ganviTarebis pirobebSi calkeuli qveynebis kanonmdebloba 

cdilobs Seqmnas sakanonmdeblo meqanizmebi, romlebic mxareebs SesaZleblobas miscems, 

TavianTi dava sasamarTlos, rogorc marTlmsajulebis ganmaxorcielebeli erTaderTi 

organos, gverdis avliT gadawyviton ise, rom ar gascdnen samarTliT dadgenil sivrces 

da safrTxe ar Seuqmnan adamianTa Soris arsebul socialur urTierTobebs.175 davebis ga-

dasawyvetad sasamarTlo sistemisagan damoukidebeli erT-erTi saSualeba swored neba-

yoflobiTi mediaciaa, romelic ganviTarebul qveynebSi davebis alternatiuli gadawy-

vetis efeqtiani meqanizmia, Tumca igi saqarTveloSi waxalisebas saWiroebs, rac, upirve-

lesad, sakanonmdeblo doneze garkveuli cvlilebebisa da damatebebis ganxorcielebas 

gulisxmobs. erT-erTi aseTi gonivruli cvlileba/damateba iqneba, Tu xandazmulobis 

vadis denis SeCerebas qarTveli kanonmdebeli nebayoflobiT mediaciaze SeTanxmebis ar-

sebobas daukavSirebs. amisaTvis ori gza arsebobs: erTi, rom saqarTvelos samoqalaqo 

kodeqsis 132-e muxls daematos qvepunqti, romlis mixedviTac, Tu moTxovnis mqone piri 

da piri, romlis mimarTac arsebobs moTxovna, (werilobiT) SeTanxmdebian, rom maT Soris 

arsebuli dava damoukidebelma pirma (mediatorma) gadawyvitos, xandazmulobis vada Se-

Cerdeba SeTanxmebis miRwevis TariRidan a) davis gadawyvetis TariRamde; b) SeTanxmebis 

mcdelobis procesis dasrulebis TariRamde; g) mxaris mier SeTanxmebis dasrulebis an 

SeTanxmebidan gasvlis TariRamde; meore alternativaa, rom saqarTvelos samoqalaqo 

kodeqsis 132-e muxlis „d“ qvepunqtis gaTvaliswinebiT, es sakiTxi calke kanoniT mowes-

rigdes. es ukanaskneli ufro rTuli iqneba da am mxriv naCqarevi nabijebis gadadgma ga-

marTlebuli araa, miT ufro, rom nebayoflobiTi mediacia saxelmwifoTa umravlesobis 

kanonmdeblobiT mowesrigebuli ar aris.  

Tu xandazmulobis vada SeCerebuli iqneba, es metad waaxalisebs advokatebsac, xe-

li Seuwyon mediacias. mediacia advokatebisTvis „standartuli profesiidan“ gadax-

vevaa, es aris mniSvnelovani cvlileba samarTlebriv profesiaSi.176 advokatebis az-

rovneba, rogorc wesi, mowyobilia Semdegnairad: mogeba yvelafris fasad (win at all 

cost), rac orive mxarisTvis sasargeblo (win-win solution) gamosavlis Ziebisakenaa Sesac-

vleli,177 vinaidan, advokatebs SeuZliaT, mediaciis procesze moaxdinon rogorc po-

zitiuri, ise negatiuri gavlena.178 advokatTa valdebulebaa, aseve informacia miawo-

                                                 
173 evropis sabWos ministrTa komiteti, samoqalaqo saqmeebSi mediaciis Sesaxeb wevr saxelmwi-

foTa ministrTa komitetis rekomendacia, 2002-10, 1, http://www.library.court.ge/upload/media-

tion_on_civil_matters.pdf, [18.06.15]. 
174 cercvaZe g. (red.), arevaZe m., vasaZe e., Tvauri r., ivaniZe g., maxauri p., JiJiaSvili T., 

takaSvili s., xuWua T., jiblaZe b., mediaciis samarTlebrivi regulirebis perspeqtivebi 

saqarTveloSi, davis alternatiuli gadawyvetis nacionaluri centri, Tb., 2013, 46, 

http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf, [18.06.15]. 
175 iqve, 16-17. 
176 Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom?, Dallas, 1992-1993, 2114.  
177 iqve, 2116. 
178 cercvaZe g. (red.), arevaZe m., vasaZe e., Tvauri r., ivaniZe g., maxauri p., JiJiaSvili T., 

takaSvili s., xuWua T., jiblaZe b., mediaciis samarTlebrivi regulirebis perspeqtivebi 

saqarTveloSi, davis alternatiuli gadawyvetis nacionaluri centri, Tb., 2013, 236, 

http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf, [18.06.15]. 
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don mxareebs uSualod mediaciis procesis dawyebamde. es SesaZloa, iyos is periodi, 

rodesac mxareebs jer kidev ar aqvT urTierTSoris raime saxis dava da maTi saqmiani 

urTierToba jer mxolod xelSekrulebis dadebis stadiazea, anu am SemTxvevaSic ad-

vokatebi valdebulni arian, xelSekrulebaSi gaiTvaliswinon pirobebi, samomavlod 

SesaZlo davis SemTxvevaSi, ra saxis warmoeba iqneba mxareTa Soris gamoyenebuli.179 am 

mxriv, rTuli gza gaiara aSS-mac — Tavidan mediaciisadmi yvela keTilganwyobili ar 

iyo. savaraudoa, rom saqarTveloSic moiZebnebian iuristebi, romelTac amgvari wama-

xalisebeli normebis arseboba dasWirdebaT, raTa mediacias, rogorc novacias, mxari 

dauWiron da mxareebsac mouwodon misi gamoyenebisaken.  

                                                 
179 iqve, 236-237.  
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Tamar Chalidze∗  

Suspension of Limitation Period by an Agreement to Mediate 

The subject of the article is whether the limitation period can be suspended according to 
Georgian legislation by an agreement between parties on voluntary mediation, on the basis of 
which normative act/acts and from which date and for what duration. 
Discussing developed countries practice and experience in relation to this issue the article 
offers recommendations for improving the regulation connected with this issue existed in 
Georgian legislation or implementing the new regulation. 

Key words: Mediation, Agreement to mediate, court mediation, voluntary mediation limitations 
period, suspension of limitation period. 

1. Introduction 

In post-modern society conflict resolution becomes a significant function of civil procedure.1 Though 
there is the necessity of traditional court procedures in cases where both parties clearly wish to have a 
judicial resolution of their dispute and/or there is a public interest in the case being decided in this way 
there is also a need for different mediation processes as court mediation, as well as voluntary mediation, i.e. 
mediation out-of-court.2 Just considering this necessity the Committee of Ministers of the Council of Europe in 
2002 gave the following recommendation to the governments of the member states: to support mediation in 
civil cases, where it is necessary; to take or strengthen all the necessary measures in order “to carry out 
guidelines connected with mediation in civil cases”, which are worked out in the same recommendation.3 In 
the recommendation it is noted that states can organize and establish mediation in civil cases by the appropriate rule 
by means of a state as well as a private sector. Mediation can be carried out within the scope of court proceeding or 
beyond it.4 Mediation as other alternative means and methods of conflicts resolution is very significant for settlement 
of controversies between the parties of civil turnover. Mediation promotes to reach an agreement without 
intervention of those bodies, which have authority of settling disputes, granted by law or the agreement between 
parties.5 Alternative dispute resolution is “bargaining in the shadow of law”.6 Alternative methods of 

                                                 
∗  Master of Law, TSU Faculty of Law.  
1  Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies in Law, Hel-

sinki, 1999-2012, 200. 
2  Ibid, 199. 
3 The Committee of Ministers of the Council of Europe; Recommendation of the Committee of Ministers of the State 

members about Mediation in Civil Cases, 2002-10, 2, <http://www.library.court.ge/upload/mediation_on_ci-

vil_matters.pdf>, [18.06.15]. 
4  Ibid. 
5 Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S., 

Khuchua T., Djibladze B., Perspectives of Legal Rgulation of Mediation in Georgia, National Center of Alternative 

Resolution of Disputes, Tbilisi., 2013, 14, <http://www.library.court.ge/upload/7706Edited-Final-Version-fi-
nal.pdf>, [18.06.15]. 

6  Ervasti K., Conflicts before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law, Hel-
sinki, 1999-2012, 199. 
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dispute resolution have quite a big potential and capability, as their objective7 is to settle public and 
individual conflicts before they turn into lawsuits.8 

Promotion of mediation development is justified, because it is distinguished from alternative forms of 
disputes resolution with flexibility and effectiveness. High effectiveness of mediation is defined first of all 
by its fundamental principles – main initials determining its essence. By functional purposes principles are 
divided into two groups: 1. principles, which characterize peculiarities of organization of carrying out of 
mediation and the status of its participants (organizational principles) and 2. principles, which characterize 
the rule of realization of mediation (procedural principles). To the first group belong principles of 
Voluntariness and Neutrality, to the second group – principles of Confidentiality, Independence, 
Cooperation and Equality of Parties.9 The task of mediators is not a guarantee of verdict. The decision depending 
on the parties of the conflict shall be optimally corresponding to their interests. As a result of the reached agreement 
all the parties shall remain “victorious”.10  

In spite of the positive character of mediation according to the recommendation of 2002 of the Committee of 
Ministers of the Council of Europe even in case when the parties are using mediation accessibility to the court must 
be provided for, as it gives a final guarantee of defense of the parties’ rights.11 Article 42 of the Constitution of 
Georgia is establishing this principle – everybody has the right to apply to court to protect his rights and freedoms.12 
Accordingly in every law-and-order court and the forms of alternative dispute resolution must have 
mutually balanced position13. 

Mediation, as an alternative form of dispute resolution, provides relief to court system and real and 
final resolution of the existed disputes. Advantages of mediation are: saving expenditures for the parties 
and the state, time-saving for the parties and the court system, decreasing court overloading, granting 
power to the parties, so that they will decide their own “differences” themselves and not judges, juries or 
even their lawyers.14 Reconciliation procedures are often informal and unrestricted while the parties in civil 

                                                 
7 In the doctrine five main objectives of mediation are distinguished: 1. Service Delivery – fast and final settlement of a 

concrete conflict; 2. Access to Justice – consideration of interests of the weaker party and settlement of conflict in favor of both 
parties; 3. Individual Autonomy – searching for ways of conflict resolution with close cooperation with the parties and taking 

decision considering future perspectives; 4. Reconciliation – conflict resolution by peaceful and conflict-free way that will 
promote to strengthen relations between parties; 5. Social Transformation – resolution of one concrete conflict can generally 

contribute in settling social problems, Kokhreidze L., Legal Aspects of Court Mediation, Justice and Law (#4(39)13), 2013, 
<http://library.court.ge/docs/144/> 

8 Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom? Dallas, 1992-1993, 2113. 
9 Kokhreidze L., Legal Aspects of Court Mediation, Journal Justice and Law (#4(39)13), Tbilisi 2013, 21, <http://libra-

ry.court.ge/docs/144/>, [18.06.15].  
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11 The Committee of Ministers of the Council of Europe, Recommendation of the Committee of Ministers of member 

states on mediation in civil cases, 2002-10, 2, <http://www.library.court.ge/upload/mediation_on_civil_mat-

ters.pdf>, [18.06.15]. 
12 The Constitution of Georgia, the official issue of the Parliament of Georgia, “Bulletin”, Legislative supplement, № 

31-33, 1995, <https://matsne.gov.ge/ka/document/view/30346>, [18.06.15]. 
13 In 2004 by the European Commission was accepted European Code of Mediators, but in 2008 the European 

Parliament and Council issued the directive “About Some Aspects of Mediation in Civil and Commercial Cases”. 

This directive according to the EU Agreement is dedicated to regulation of transboundary, though also establishes 
minimal standards and principles of mediation, requirements to mediators, obligations of states about informing 

their population on mediation and development of appropriate organizations services. What is important is that 
member states of the European Union were obliged to accept the relevant national legislation about mediation by 

2011. So today mediation is a necessary element of disputes resolution practice in every European country Kokhre-
idze L., Legal Aspects of Court Mediation, Journal “ Justice and Law” (#4(39)13), Tbilisi 2013, 20, <http://libra-

ry.court.ge/docs/144/>, [18.06.15]. 
14 Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom?, Dallas, 1992-1993, 2113. 
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litigation are obliged with formalities and procedures.15 Especially it should be noted that in family disputes 
and the disputes, where disputing parties are business partners, settlement is more providing the 
maintenance of good relations than full-scale court litigation.16 17 

Mediation has been used successfully for decades and is very popular in western developed countries. 
Accordingly in a progressive part of the world a big experience and rich practice have been accumulated in 
this sphere, but for Georgia it is still novelty and is not regulated enough at a legislative level, which must 
be considered as gap of legislation. If the legal regulation of mediation reaches the standards existed in the 
developed part of the world, it will be a good service for Georgian justice and will play a significant role in 
increasing of legal awareness of the nation.18 It should be said that in this sphere a Georgian legislator is 
still only confined by episodic regulation. Considering that most new norms have not carried out in practice 
yet, of course discussion connected with mediation regulation is only just beginning in Georgia.19 
Furthermore this issue has been less studied in Georgian jurisdiction. 20 

Thus from the vacuums existed in Georgian legislation one of the important issues is Suspension of 
Limitation Period by an Agreement to Mediate, as the mediation process is directly connected with the limitation 
period. After originating a dispute the start of the mediation process implies itself the party is temporarily ceasing 
the use of legal means of realization of its demand, which might be followed by expiration of the limitation 
period.21 The subject of study of the present work is connected with this problem, particularly whether the 
limitation period can be suspended according to Georgian legislation by agreement between parties on voluntary 
mediation, on the basis of which normative act/acts and from which date and for what duration. The objective of 
the present work is to offer concrete recommendations for improving the regulation connected with this issue 
existed in Georgian legislation or implementing the new regulation. 

For achieving the aims of research in the present work norms of regulating of mediation and limitation 
period are studied by using a comparative legal method.  

2. The Concept of Limitation Period and Its Role in Civil Law  

Limitation period is a term, during which a person, whose right is violated, can demand carrying out 
forcibly or defend his right.22 With expiration of the limitation period is terminated the possibility of 
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Tbilisi, 2010, 298-299. 
22 In most cases for realization of the abolished right and defending it people are applying to court with an action, though 

in cases envisaged by normative acts realization and restoration of the violated right can be carried out by other 

authority. So defense of rights can be carried out by action proceeding, as well as ex parte proceeding. Hence a concept 
“limitation” does not only include limitation of action, but also includes terms, during which the right must be defended 

by ex parte proceeding. Chanturia L. (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil 
Code of Georgia, Book I, General Statutes of Civil Code, Publishing-house Law, Tbilisi, 2002, 316-317. 
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realization of the person’s demand by court or some other agency, but not the right of applying to court or 
some other agency.23  

The word “limitation” in civil law implies that relations, state, event took place so long ago that 
passing a long period has influence on persons’ rights and obligations. The necessity of stating a limitation 
period is conditioned by the cause that after passing a long period it is sometimes impossible to restore the 
disputable circumstances and persons don’t have evidences to defend themselves any longer. At the same 
time the existence of the limitation period compels participants of legal relationship to take care timely for 
realization of their rights and defense.24 

According to the Georgian Civil Code (thereinafter – GCC) limitation period is spread on the legal 
claim from the other person to perform an action or constrain from doing it.25 By the same Code it is stated 
that the general limitation period is ten years26, but for contractual requirements it is three years, however, 
for contractual requirements connected with real estate it is six years.27 In addition tile limitation period for 
those demands, which are rising from periodical obligations, is three years28. Of course the agreement 
might foresee the performance of obligations not at the same time but periodically. In such a case violation 
of fulfillment of each obligation originates a legal claim and the limitation period of such demand is three 
years.29 According to GCC other limitation periods might be also foreseen by law30 (for example, Article 
920 of GCC), though it clearly excludes changing limitation periods and a rule of calculation them by the 
agreement between parties31. 

By the Civil Code of Germany (thereinafter BGB) imperatively states that in case of responsibility for 
intention the rules of running of a limitation period must not be mitigated by bargaining in advance32. 
Generally the BGB does not exclude an agreement of the parties on mediation, but determines maximal 
limitation period – by bargaining the limitation period must not exceed a 30-year limitation period from the 
start of the legal limitation period33. Accordingly the parties can come to agreement on a period different 
(more or less) from the limitation period stated by law, but must consider that maximal term is 30 years.  
                                                 
23 The latter is not time limited – the person can always submit a demand, even after expiration of the limitation period. 

Expiration of the limitation period excludes the possibility of realization of the right by compulsion from the 
material and non-procedural point of view. In spite of expiration of the limitation period the demand must be 
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1997, <https://matsne.gov.ge/ka/document/view/31702>, it should be noted that in Georgia spreading of the 

limitation period is not allowed by law on those demands, which ensue from violation of non-property rights. These 
are demands for protection respect and, dignity, name, author’s non-property rights and other personal non-property 

rights. The exception from this rule can be specially foreseen by the law. Besides the circumstances that limitation 
period does not spread on depositors’ demands because of depositing money in banks and other credit institutions is 

caused by these long relationships. Chanturia L. (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note 
to Civil Code of Georgia, Book I, General Statutes of Civil Code, Publishing-house “Law”, Tbilisi, 2002, 316-317.  
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annex №31, 1997, <https://matsne.gov.ge/ka/document/view/31702>, [18.06.15]. 
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According to BGB the standard limitation period is three years34, but in some cases it is ten years, for 
example, a limitation period of demand as for transferring of land into private ownership, as well as for 
establishing, transferring or demolition of a right on land, also for changing the contents of such right or the 
right of demand of the opposite fulfillment is ten years.35 Besides except the cases when there is established 
a different rule for some demands a limitation period is thirty years, for example, rights of demand resulting 
from reconcilable acts subjected to fulfillment or the documents within the scopes in which rights of 
demand concern the actions to be performed on a periodic basis, which will have terms in the future, a 30-
year limitation period will take place of the standard limitation period.36 

An issue of limitation period in some legal system is admitted as a part of procedural law, but in those 
legal systems, where it is a part of material law, regulating norms are mainly of strict imperative 
character.37 Despite this from the viewpoint of the limitation period the “international tendencies”38 can be 
formulated in the following way: unified limitation periods for all kinds of demand, at least within the 
scope of contractual law; sufficiently short “general” limitation period (3-4 years), the running of which 
starts from learning about the demand by creditor or from that time when he/she could have learned about 
the violation of the right, “maximal” or restriction period (usually 10 years) from rising the demand and 
after passing of which the demand is very old and finally a wide freedom of the parties to modify the 
limitation regime by agreement.39 Generally the principal elements of the limitation regime are the 
following: duration of the limitation periods, when they are starting, the circumstances of suspending or 
renewing of them and whether it is possible to decrease or prolong them by agreement between the parties. 
It is doubtless that these elements are closely interrelated and they must not be discussed independently.40 
No wonder that according to recommendation of 2002 of the Committee of Ministers of the Council of 
Europe on organizing mediation the member states must provide balance between the necessity and results 
of the limitation period and the support to the fastest and the most accessible procedures of mediation.41  

Thus considering the legal results resulting from expiration of the limitation period and taking into account 
“trends” characteristic for legislation of the contemporary developed countries, it becomes clear that legislation of 
Georgia must keep up with contemporaneousness.42  

3. The Ground of Suspension of Limitation Period  

Limitation rules, as it was mentioned, is traditionally considered to be of obligatory nature but only 
lately there has been observed the increasing tendency at the national level to give significant freedom to 
the parties to increase or decrease the limitation period themselves.43 The attitude to increasing the 
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autonomy of the parties is also noticeable at the international level.44 While the Convention of the United 
Nations on the Limitation Period in the International Trade (New York 1974)45 excludes any possibility of 
modifying the limitation period by the parties, both, the Principles of the International Institute for the 
Unification of Private Law on agreements of international commerce (UNIDROIT Principles)46 and the 
Principles of European Contract Law (PECL)47 give quite enough freedom to the parties to increase or 
decrease the general, as well as maximal limitation periods. According to UNIDROIT Principles restriction 
is only that the first one must not be less than 1 year and the other one less than 4 years or more than 15 
years. PECL is regulating the issue similarly, but the difference is only that the limitation period can be 
increased up to 30 years; in addition PECL includes non-contractual obligations too.48 

It is important that there is observed a wide approaching of the international instruments to each other 
on the issue concerning the reasons causing suspension of the limitation period.49 UNIDROIT Principles 
and PECL in connection with the basics of suspension of limitation are granting power to the autonomy of 
the parties. According to UNIDROIT Principles limitation will also be suspended when the parties come to 
agreement to participate in alternative dispute resolution, such as a process, when the parties demand the 
assistance of the third party for completing the dispute with conciliation. PECL goes farther and states that 
for suspension of the limitation period it is sufficient for the parties to make negotiations about the demand 
and the circumstances, from which the demand was originated.50,51 

Suspension of the limitation period is very important, because a person, whose right was violated, can 
demand to restore his violated right during the whole limitation period and he loses this right by elapsing this 
limitation period. Georgian legislation connects suspension of the limitation period with such cases, when the 
party cannot objectively submit a demand and does not consider subjective will, desire of the parties to suspend 
the limitation period by agreement or to participate in such alternative processes, as negotiations or mediation. In 
the comments of Civil Code it is remarked that sometimes a person is not able to submit a demand because of 
independent from him reasons. As the person does not have the possibility of submitting a demand, running of 
the limitation period might be suspended when there are circumstances foreseen by law.52 

As it was said the GCC does not offer a diverse list of bases of suspension of the limitation period; 
particularly running of the limitation period is suspended, if fulfillment of the obligation is postponed by an 
executive authority (moratorium); submission of the claim is impeded by a special force, which is invincible 
and indivertible in the present conditions; a creditor or a debtor is in the part of the armed forces, which is 
transferred into the war condition; in other cases foreseen by law53. By the Code it is established suspension of 
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the limitation period for demands between spouses during marriage until the end of marriage, in the same way 
between parents and children until a lawful age of children, guardians (caretakers) and persons under 
guardianship during the whole period of guardianship. Running of the limitation period is suspended in case 
of participation of a disabled and support receiver until this person becomes completely able-bodied or a legal 
representative or a supporter is appointed to him/her.54 In these latter cases running of the limitation period is 
suspended not because of the fact that a person does not have the possibility of submission of the claim, but 
the reason is that a peculiar relationship is developed between spouses, parents and children, guardians 
(caretakers) and persons under guardianship.55 Except the listed above there might be also foreseen by law 
other cases of suspension of the limitation period. For example, in connection with shipping relationships by 
Article 700 of the GCC it is envisaged that the limitation period is suspended on the basis of a written 
reclamation for the day, when a hauler rejects the reclamation and returns the enclosed papers.56 It is clear that 
in this list, in contrast to BGB, there is not mentioned either a case of negotiations between the parties or for 
the purpose of conciliation cases of participation of the third neutral person.  

Limitation period is suspended by the term, for which term a debtor on the basis of the agreement with 
a creditor is temporarily authorized to refuse to fulfill his/her obligations57. In addition to the other bases of 
suspension of the limitation period Paragraph 204 of BGB states that running of the limitation period will 
be suspended, if parties are trying conciliation by making an agreement, by any conciliation authority, 
which is settling disputes; if notification message is done in the shortest period of time from the submission 
of the application, running of the limitation period will be suspended immediately on submitting the 
application58. In such a case for suspension of the limitation period there are necessary negotiations 
between the parties, participation of the conciliation authority in the negotiation and court notification 
message.  

It is important that the directive of the European Parliament and the Council of Europe connected with 
civil and commercial aspects of mediation, dated 21 May, 2008, points that if the mediation process 
finishes without any result, member states must provide the parties with the possibility of accessibility to 
court or arbitration. This possibility must be provided even when the directive does not correspond to the 
limitation of action foreseen by the national legislation.59 From this point of view the federal law about 
mediation of Germany envisaged suspension of the limitation period in the process of mediation.60 In 
Bulgaria the limitation period is not calculated during the mediation process. Though two significant rules 
of calculating the starting date of mediation are defined, two important issues connected with the limitation 
period are not foreseen. First of all there are not norms determining the completion date of mediation. In 
order to protect the parties by law in the process of mediation the process must be ceased in 6 months. The 
limitation period will be continued in 6 months. Such determination of the time is good for the parties in 
order to avoid misusing of mediation from each other for lingering the dispute.61 

It is noticeable that legislation of different European countries is striving to foresee negotiations on 
mediation as a basis of suspension of limitation period. So it is reasonable for Georgian legislation to take 
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steps in this direction. Considering Georgian legal culture conducting only negotiations as a basis of 
suspension of limitation period might have some risks so far, though from peculiarities of mediation taking 
into account participation of the third person in the process giving more opportunities for the development 
of this institution will be justified. 

From this point of view it is interesting to discuss the substance of the agreement on voluntary 
mediation.  

3.1. Agreement to Mediate 

The fundamental principle of alternative dispute resolution and different mediation method is the 
parties’ autonomy to their conflict so that other authorities “don’t steal” this autonomy from them.62 For 
this reason the agreement between the parties on conducting mediation is very important. By this 
agreement the parties refuse to continue the dispute it is the first agreement reached by them, which makes 
real the perspective of reaching other agreements too.63 It should be noted that turning the agreement on 
mediation into a part of a contract causes lots of questions, because at this time mediation somehow loses 
its main feature – voluntariness. Consent on mediation confirmed by signing the agreement might become 
an irritating obligation. Negotiation with such party will be almost impossible and without any perspective. 
Considering the above mentioned in each concrete case before becoming the consent on mediation a part of 
the agreement it should be analyzed what kind of disputes can be originated and how much adequate can be 
mediation for regulating these disputes.64 Depending on the nature of a dispute sometimes it is inevitable to 
involve court or arbitration. It should be also foreseen that recognizing the mediation agreement optionally 
the agreement will lose its legal purpose.65 So the parties can agree on mediation before or even after 
starting a dispute. It is logical that the consent on mediation reached after starting a dispute can give more 
real results from the point of view of dispute resolution, because the parties just within the scope of the 
existed dispute, considering the specifics of the dispute are expressing their will to resolve the dispute by 
their own possibilities and a mediator’s assistance.  

3.1.1. Legal Nature and Contents of the Agreement to Mediate as a Contract 

According to the recommendation of the Committee of Ministers of the Council of Europe, of 2002 states must 
develop cooperation with those services, which are conducting mediation in civil cases in order to use widely 
international mediation opportunities.66 The parties can subject the mediation process to the procedure worked up by 
some organization or independently in their own agreement foresee those rules, observing of which the process 
must be conducted.67,68 ICC Mediation Rules foresee using these rules in two cases –when the parties from 
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the very start had agreement and instructions in it to these rules and when the parties applied to the institute 
for mediator’s service after starting the dispute. In such a case on the basis of applying of one party the 
institute is connecting with the other parties itself and is trying to persuade them69.70 

Legal nature of the mediation agreement in different law and order is differently explained. In Austria 
it is admitted that the agreement about mediation is such kind of service agreement, which is not directly 
foreseen by law and expresses private autonomy of the parties and a principle of freedom of agreement 
conclusion. In the Netherlands it is defined as a contract of agency. In Poland and Spain it is admitted as 
service. In Switzerland mediation agreement is considered as a material legal agreement, though in other 
opinion it can be considered as bargaining, which is followed by material, as well as procedural-legal 
results. The French doctrine and court have one and the same position and consider the mediation 
agreement as one of the types of agreement which gives obligation of conducting the procedure envisaged 
by this agreement.71 In the USA the mediation agreement is completely subjected to general principles of 
contractual law, though in connection with the scopes and forms of using these principles homogeneous 
court practice has not been established yet. Assent to mediation might become a constituent part of the 
standard conditions of agreement. This opinion is supported by the European Union, when a case concerns 
a dispute originated with a consumer.72 

An agreement of consent to mediation usually includes such main issues as awareness of the parties 
about the principle of mediation,73, scopes of mediation74, voluntariness of mediation75, confidentiality76, 
obligation to disclose information77, impartiality of a mediator78, obligation to refrain from legal procedure 
in court79, mediation expenses, amount and payment rules80.81 There are also paragraphs of conflict of 
interests82, paragraphs of fulfillment of agreement83, when parties express will that the reached agreement 
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must be obligatory, any party has the right to fulfill it by court procedures.84 Agreement must envisage 
mediation terms.85 

If the agreement does not contain all the necessary meaningful requisites, it cannot be qualified as an 
agreement to mediation. In the Swiss doctrine the necessary requisite is referring the dispute to a concrete 
third person for the purpose of organizing mediation. In some opinion for the authenticity of mediation 
agreement three main components are necessary: the agreement should foresee the dispute resolution by 
participation of the third neutral person, it should be defined definitely from which legal relationship the 
dispute must be resolved by mediation and finally the parties must appoint a mediator, which according to 
the consent procedure must assist them to find a common outcome.86  

Concrete and detailed regulation of relationships connected with mediation must be only positively 
estimated.87 Moreover in the conditions, when mediation is not restricted by law, the parties can modify 
current mediation agreements established in the developed countries, the main things here are voluntariness 
and the will of the parties.88 In spite of the differences existed in opinions and court practice connected with 
the mediation agreement it can be said that this agreement is a legal ground of alternative resolution and 
much depends on its correct formulation.89  

3.1.2. Form of Agreement to Mediate 

In most states there is not envisaged any special form for the agreement to voluntary mediation, there 
is a general principle that in case of consent of both parties an agreement about mediation can be made 
freely. So far legislation of Georgia has not envisaged regulating norms of mediation agreement either. 
Thus there must be used regulating norms of contractual law. Part one of Article 319 of GCC consolidates a 
contractual freedom principle; subjects of private law within the scope of law can freely make agreements 
and define the contents of this agreement. They can make such agreements, which are not foreseen by law 
but don’t contradict it. Part one of Article 327 of the GCC states that the agreement is admitted to be 
concluded, if the parties agree on all its main conditions in the form foreseen for it. According to Part two 
of Article 328 of the GCC if parties have agreed on a written form, the agreement can be concluded by 
drawing up one document signed by both parties; for providing a form it is also enough telegraphic 
notification, telecopy or exchange of letters.90 

In spite of not existence of legislative demand objective evidence confirming the agreement is 
recommended, if the authenticity of the agreement is to be clarified by court.91 So oral agreement to 
mediation is not approved; moreover considering Georgian legal culture and the novelty of mediation 
institute it is reasonable to envisage a written form for the mediation agreement. It should be noted that in 
Germany it is acceptable to conclude this agreement and conduct the mediation process by using electronic 
means. The same rule is used to the agreement concluded by participation of a consumer. The Canton 
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legislation of Geneva (Switzerland) does not envisage any special form for the mediation agreement either. 
It can be concluded as in the course of the civil process, as well as before starting it, by the initiative of 
parties, as well as by recommendation of a judge.92  
3.1.3. Legal Results of Agreement to Mediate 

According to the GCC and BGB the time, during which running of the limitation period is suspended, 
will not be considered as a limitation period93.94 The limitation period is the time passed before starting of 
those circumstances, which cause suspension of the limitation period; but the time, during which the 
circumstance suspending the limitation period is continuing, is not taken into account. Susoension of the 
limitation period will be continued until ceasing the circumstance, which was the basis of its suspension. 
After the circumstance suspending running of the limitation period has been ceased, the limitation period 
continues running during the rest of the limitation time.95 As a rule, courts are trying to support the 
effectiveness of mediation. One part of legal experts thinks that agreement about mediation is causing 
suspension of the right to file an action until the end of the mediation process, because of which the action 
filed before the end of mediation must not be recognized admissible by court. On the contrary in Austria 
mediation agreement and conducting the mediation procedure in accordance with it is not considered as a 
precondition of starting a civil procedure. The parties are not obliged to use mediation inevitably as a 
means of resolution of the dispute even when there is a preliminary agreement about it. Violation of the 
mediation agreement will not cause using any kind of sanction to the violating party. In Switzerland 
fulfillment of the mediation agreement also depends on good will of the parties. If it is not done, there will 
be started an adversary proceeding.96 

In French Law mediation agreement originates concrete obligations: parties are obliged to conduct a 
mediation process in conformity with the agreed procedure and apply to court only in case of completing 
the process unsuccessfully (except the case, when the mediation agreement according to the desire of both 
parties is announced invalid).97 

In 2002 English court stated that if parties have the mediation agreement, they are obliged to try to use 
this mechanism. In 1998 the supreme court of Germany explained, that legal proceeding must be 
temporarily suspended until the alternative and agreed procedure of dispute resolution is finished. Such 
regulation is recognized in the whole North America. A disputable issue is whether a judge has the right to 
recognize the action as inadmissible by own initiative, if the second party is not pointing to the existence of 
the mediation agreement.98 It will be more correct for a judge to consider the dispute, because as the second 
party does not point to the existence of the mediation agreement, it is meant that the both parties have 
rejected the mediation process.  
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When talking about legal results of the mediation agreement an interesting issue is its relation to its 
limitation period, for example, the Austrian legislator defined directly by law that running of the limitation 
period of all the demands, in connection with which this process is being conducted and on which the 
parties must come to agreement by means of mediation, is suspended from the very start of the mediation 
process. Mediation agreement and in conformity with this agreement conducting of the mediation 
procedure in France also suspends running of the limitation period.99 

According to Georgian legislation, as it was mentioned above, the principles of suspending running of 
the limitation period quite imperatively and exhaustively are established and in the list of these principles 
there is not observed the mediation agreement and moreover conducting only negotiations 

The usage of alternative means of dispute resolution in England does not cause the prohibition of 
bringing of action until the end of the process. If the action is brought in the process of mediation, it will be 
followed by stopping the proceeding. If parties are applying to court and the process is finished without 
making resolution, it will not cause “revival“100 of the mediation, which existed before. From this point of 
view it is important that the Georgian Civil Procedure Code (thereinafter GCPC) envisages the court 
obligation to stop proceedings a) in case of a person’s death, if the natural succession is regarded 
admissible by disputable legal relations or when the legal entity, which is the party in the case, stops 
existence; b) if it states that the party is a receiver of the support, for which the support was set for carrying 
out procedural representation, but has not received the support; c) when a defendant is in the operating unit 
of the armed forces of Georgia or at request of a plaintiff being in the similar units; d) if the case 
investigation is impossible until the resolution of the other case, which has to be investigated by civil law or 
administration rule; e) if the case is investigated by the commission of restitution and compensation or 
commission committee; f) if in the opinion of the case investigating court a law which is to be used for this 
case does not correspond or is against the Constitution, the court will suspend the investigation of the case 
until taking decision by the Constitutional Court on this issue, after which investigation of the case will be 
renewed; g) if the matter for the purpose of completing it by mutual agreement of the parties is transferred 
to a mediator.101  

The court according to the application of the parties or of its own motion can suspend proceeding, if: 
a) a party is in actual military service or called up to perform some state duty; b) the party is in long 
business trip; c) the party is in some patient care institution or is ill and is unable to appear in court that is 
confirmed by a note from the medical institution; d) the defendant is announced to be wanted in cases 
foreseen by law; e) the court set expertise.102 As it is seen a Georgian legislator does not envisage 
suspension of proceeding in court either when exists an agreement between the parties on voluntary 
mediation; of course exception is court mediation.  

Interim Statement 1  

The Georgian Civil Code does not envisage the mediation agreement as a basis of suspending of the 
limitation period; moreover, it excludes the possibility of changing of the limitation period by the 
agreement of the parties. Civil Procedure Code of Georgia does not envisage the agreement between the 
parties on voluntary mediation as a basis of suspension of proceedings of a court, though transferring the 
case to the court mediation is a ground of suspension of proceedings. 
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3.2 In respect to Starting Negotiations 

It is important that BGB in conducting negotiations between parties is stipulating suspension of the 
limitation period. It can be said that one of the main basis for suspension of the limitation period is 
negotiations between parties, particularly when a debtor and a creditor are negotiating about the right of 
demand or around the circumstances of its ground, the limitation period running will be suspended until 
one or the other party refuses to continue negotiations. The right of demand is not limited after suspension 
at least for three months until expiring the term103. It should be noted that the mentioned norm does not 
require any formal framework for conducting negotiations, for example, participation of the third neutral 
person or obligation of sending an official notification to a special authority/court in connection with 
starting the negotiations. There is neither an issue concerning the necessity of the agreement about 
suspension of the limitation period stated by law – starting negotiations between them about any other 
special agreement will cause suspension of the limitation period. It will be a guarantee that unconscientious 
party’s (debtor’s) participation in the negotiations cannot be abused for passing the limitation period. In 
case of finishing the negotiations with no result the creditor will have at least three month for submitting 
the demand.  

So it is clear that one of the most developed countries of Europe – Germany is quite loyally in relation 
to conducting negotiations by parties and for encouraging it will suspend the limitation period even when 
the parties are trying to conduct these negotiations with their own effort without the third person. The issue 
is settled in the same way by the European Union according to “The principles of European Contractual 
Law”, which for member states of the European Union is a model of the united private law.104 According to 
14:304 Article of Principles of European Contractual Law105 if parties are conducting negotiations on the 
demand or on those circumstances which might cause the demand, the limitation period will not be 
exhausted for a year from the last communication of the negotiations.106  

Only negotiations between parties, as a reason of suspension of limitation period originally was in 
UNIDROIT Principles, but finally it was denied because of two main reasons: firstly, it is hard to define the 
concept of negotiations and precisely when it started and finished; secondly, for the parties must have been 
left the right of choice when they would enter into more or less formal negotiations for resolution of the 
dispute in order to come to agreement whether the limitation period would be suspended, and it would, for 
which term. For these reasons it must be reasonable strict approach to Georgian legislation, which will not 
suspend the limitation period because of conducting negotiations between parties.  

3.3. In respect to Court Mediation 

Nowadays there are two different methods for conciliation of the parties participating in court process: 
one is encouragement of conciliation in civil justice and the other one – court mediation.107 Court 
mediation, unlike the mediation with a mediator’s attempt before applying to the court, is more additional 
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mechanism of dispute resolution, than alternative, because this mechanism starts after registering a claim, 
when all the preparatory work is performed.108 Hence court mediation in the opinion of some authors is 
factually a cultural attack.109 Negotiating parties voluntarily agree the mediation process and come to 
agreement independently, i.e. their agreement is based completely on their responsibility. Voluntarily 
fulfillment of the agreement achieved as a result of the mediation process supports and maintains social 
relations between the disputing parties. In spite of this a legislator often gives judges the right to charge the 
parties to be involved in the mediation process. Because of it the main principle of mediation – 
voluntariness might be violated.110 

By court mediation is meant an intermediary procedure, recommended or set by court after applying of parties 
to court, which is carried out under court control by a mediator appointed by court or directly by a judge. 
Transferring a case to the mediator, court control over the mediation procedure, its renewal, terminating, finishing 
successfully and so on must be done in the form of action, envisaged by procedural law, which gives procedural 
guarantees, but in case of unsuccessful mediation – the possibility of dispute resolution by court rule.111 

Court mediation (obligatory mediation) is some modification of classical mediation. The main point of 
mediation its voluntariness. Parties within the scopes of private autonomy are agreeing to apply to a 
mediator for help to settle the dispute. In obligatory mediation court (in the name of state) is obliging 
parties to try conciliation before proceedings. Parties have no right of choice and are obliged to move from 
the court room to the conciliation room. Implementing the court mediation institute the state takes 
responsibility before those parties, whose autonomy of will it confines. For fulfillment of the 
responsibilities taken by the state, it is necessary to create a legislative base, by which the issues connected 
with the court mediation will be more or less perfectly regulated. According to the conclusion of the 
resolution of the appellate court of England taken in 2004 obligatory court mediation, transferring the case 
to the mediator in the opinion of court contradicts Article 6 of the European Convention for Protection of 
Human Rights and Fundamental Freedoms.112 Obligatory mediation also contradicts the directive of the 
European Parliament and the European Council, issued in 2008, “About Some Aspects of Mediation in Civil and 
Commercial Matters”, the paragraph 5 of Article 1 of which states that taking into account all the circumstances of 
case a claim considering court can offer the parties to apply to a mediator for the purpose of settling their dispute.113 
The current French legislation foresees the court right, by the consent of the parties, to suspend litigation so that a 
mediator will try to reach an agreement. This process must not be continued for more than three months 
and is finished with an application of the party or the mediator or initiative of the court itself if mediation 
does not have any result.114 
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Obligatory mediation is also regulated in the Uniform Mediation Act of the USA, paragraph “a” of Article 3 of 
which foresees the obligation to settle the dispute by mediation according to the law, decision of court, administration 
authority or arbitrator.115 

The general feature of all conciliation methods is that outcome must be admissible for both parties, but 
judicial examination and justice outcome must be officially established by law.116 In court mediation the 
main focus is not on finding substantively right outcome, neither the procedure is confined by general 
procedural legislation. In court mediation the procedure might be very informal, the result – creative and 
corresponding to both parties’ interests.117 According to Article 131-1 of French new Civil the dispute 
investigating court can after receiving the consent of the parties can assign a third person for hearing and 
clearing up parties claims in order to have the opportunity of settling the risen dispute. According to Article 131-10 of 
the same code by solicitation of one of the parties or at the initiative of the mediator a judge is authorized to bring the 
mediation process to a stop anytime.118 

In some law and order court mediation is governed by judges themselves, in other law and order a 
mediator might not be a lawyer by profession, for example, in Finland, court mediation is like an ordinary 
mediation, there a judge, which takes responsibility as a mediator, forgets the previous role of judge. Court 
mediation is a voluntary procedure for parties, organized by a judge; its aim is to create such circumstance, 
where parties will find themselves the agreeable solution of their dispute.119 In Finland court mediation by 
its nature is facilitative effort, though at the parties’ consent the agreement can be offered by the mediator 
too; so court mediation of Finland is estimative by nature.120 The diversity of opinions is caused by the 
issue, when a judge is offering conciliation he/she either must be based on substantive law or must point the 
parties to their procedural positions in the case. According to researches most conciliation is achieved in 
oral investigation.121 Mediation can be rejected when the parties are not equal, because it might cause such 
situation, when the party does not defend its own interests properly. It should be noted that the outcome 
found in mediation is not obligatory to be corresponding to the current law. In the doctrine it is pointed out 
that court mediation favors to increase confidence to the court.122 

It is interesting that in contrast to Denmark and Norway court mediation of Finland is public,123 and 
this generally is in contradiction with the main principle of mediation – confidentiality. On this point it 
should be positively estimated the fact that in Georgia court mediation is confidential, if parties don’t agree 
otherwise.124 Though the absolute confidentiality might cause negative results and the party behind the 
confidentiality protecting fence might act in bad faith hoping that it will not be divulged and punished 
accordingly. If mediation is strictly confidential, the party confiding the facts of the second party and 
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suffers for this reason has very little possibilities to prove bad faith of the second party. The party suffered 
once, presumably will not choose mediation for dispute resolution.125 

According to the directive of the European Parliament and the European Council of the 21st of May, 
2008 in connection with the civil and commercial mediation aspects the mediation process must be 
voluntary. It is organized in conformity with the desire of the parties and can be finished at any stage. In 
addition court might also set the definite time for the mediation process. Court must try at any stage of 
proceeding to urge the parties within the scope of possibilities to conduct the mediation process.126 For 
example, in Germany mediation is harmonically acting in justice. Mediators are working just in courts and as a result 
potential number of court disputes is decreasing significantly. Today mediation is integrated not only in family courts 
of Germany and etc. In law schools of Germany mediation course is mostly taught. So on finishing the faculty of law 
each student has learned mediation course.127 

More admissible is a voluntary model of court mediation, when a judge having received the consent of the 
parties transfer the case to the third person (facilitator, mediator) for hearing the parties opinions, clearing up their 
claims in order to regulate the disputes existed between them. Such approach is more corresponding to main 
principles of proceedings, namely the dispositional principle. The parties must decide themselves whether to use the 
right envisaged by procedural legislation to regulate a conflict by mediation as well as decide whether to apply or not 
to court with some solicitation. Such model is foreseen by the new civil procedural code of France (Articles 131-1-
131-15).128 

On the 20th of December of 2011a Georgian legislator made some amendments to the Civil Procedure 
Code of Georgia, a new chapter XXI1 – Court Mediation was added. The content of the given articles 
shows that the Civil Procedure Code of Georgia consolidates as obligatory, as well as voluntary 
mediation.129 There were defined dispute categories, which can be subjected to court mediation after submission of 
claim to the court. These categories are: family legal disputes, except adoption, invalidation of adoption, 
limitation and depriving of parent’s right; hereditary legal disputes; neighbor disputes; any dispute when 
approved by the parties. In this last case the dispute can be transferred to a mediator at any stage.130 Social 
relations in Georgian reality have had a strong basis since the old times (family, neighborhood and etc.). 
Any kind of conflict, personal or professional, is accompanied by emotions. Legal procedures don’t 
emphasize emotions; the situation is estimated from the procedural point of view. On the contrary of the 
above-mentioned mediation emphasizes expressing emotions and their perception. Revealing and 
understanding emotions might become the precondition and basis of conciliation, accordingly apology or 
forgiveness, simple expressions of human nature, are very important for mediation. Such emotional issues 
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are mostly in family, neighbor and hereditary disputes and it is reasonable that a legislator just them 
subjected to mediation, though labor disputes must be also added to this list.131 

In any case court decision on transferring the case to a mediator is not subjected to appeal.132 In such a 
case for court mediation is set a 45-day term, but no less than two meetings. If parties agree, this term can 
be extended by the same period. If the party does not appear at the meeting appointed by the mediator, it 
will be charged with court expenses completely regardless of the result of the dispute completion and a fine 
in the amount of 150 GEL, though in the court mediation process in case of completing the dispute with 
parties’ agreement, this fine is not used any more. These sanctions are not used, if the dispute is completed 
with conciliation in legal proceeding.133  

For court mediation the case can be transferred to a physical or legal entity. The law does not regulate 
the issue of choosing/appointing a mediator. Presumably a judge must consider both parties’ opinions. By 
Code it is foreseen general principles of challenging to the mediator.134 Mentioning of a juridical person as 
a mediator in law is not justified by specialists of this field. The dispute must be transferred to a concrete 
physical person, which will perform a role of a mediator in the negotiations process of the parties. A 
juridical person will not perform the mediator’s role. In the United States of America qualification 
requirements of a mediator is established by law. It is nonsense a juridical person being in the role of a 
mediator. Pointing to a juridical person in the law can be understood as pointing to the juridical person 
offering mediation service, which combines physical persons-mediators.135 

When parties come to agreement court basing on court solicitation in the term established by law for 
mediation proves this agreement with conciliation decision and proceeding is ceased.136 This decision is not 
appealed.137 According to Part 2 of Article 1878 of the Georgian Civil Procedure Code in case of failure of 
coming to agreement in the stated term a plaintiff can submit an action with the observance of the general 
rules. It should be noted here that when the case is transferred to court mediation, the action is already 
brought in the court and transferring of the case to the mediator is a ground of ceasing the proceeding138, 
accordingly by this article must be meant that proceedings will be resumed, if agreement as a consequence 
of court mediation is not reached in the set term. It is also important Article 1879 of the GCPC, according to 
which court is authorized on its own initiative or basing on solicitation of the party to abrogate a measure of 
provision of the used decision, if the court without agreeing with court mediation does not submit the 
action within 10 days after completion with the observance of the general rules. Here must be meant a case, 
when a plaintiff does not submit the solicitation on resuming proceeding within 10 days or/and transferring 
the case to a mediator before checking up the admissibility of the action by court. Article 1871 of Civil 
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Procedure Code of Georgia envisages transferring the dispute to a mediator on the initiative of court after submitting 
an action of the corresponding category to court, i.e. transferring is also admissible before expiring the term of 
checking up the admissibility of the action, when it is not still received in proceedings. Based on the content of this 
article it is possible that even in case of submitting an inadmissible claim the dispute might be transferred to a 
mediator (claim containing such defects, which according to Part one, of Article 186 of the same code is a ground of 
rejecting its acceptance, except the obligation about paying state tax in advance, as by paragraph “a” of Article 39 of 
the same code “on claims resulting from Article 1873 of this code the amount of the state tax makes up 1% of the 
dispute subject value , but no less than 50 GEL”, which is the necessary condition for transferring the case to a 
mediator), when an issue of suspension of proceeding is not arisen, as proceeding has not started yet.139 So according 
to the existed regulation a risk of running of the limitation period might be raised even in the process of court 
mediation, when the action is transferred to a mediator before accepting the claim in proceedings. 

Interim Statement 2  

By classical sense voluntary mediation in Georgia is not regulated by law. It is a new institute, which needs 
encouragement at the legislation level. Suspension of the limitation period by agreement on voluntary mediation 
must have a positive influence on the development of the voluntary mediation institute, besides the interests of the 
both parties will be maximally protected.  

4. Moment of Suspension of Limitation Period 

For calculation the limitation period correctly it is important to define a moment of starting it. This 
moment is in conformity with the day, when a legal claim was originated. Running of the limitation period 
cannot start before the origin of a legal claim. Hence it is necessary to define the moment of origin of a 
legal claim. In some cases the start of running of the limitation period is directly defined by law.140 If it is 
not directly pointed out in the law a legal claim will be originated, when a person heard or must have heard 
about the violated right.141 If it is cleared up that a person because of his carelessness could not hear of 
violation of the right, running of the limitation period will be started from the moment, when by the 
circumstances of the case the person must have heard about violation of the right. When a moment of origin 
of the legal claim is referred to in the law or agreements, it is admitted that a participant of legal relations is 
aware of the time of origin of a legal claim and running of the limitation period will start from this moment. 
Here is also meant a case when the agreement is concluded for a definite term. If the agreement is 
concluded for indefinite term (or is defined by claim moment), a person will learn about violation of the 
right only when he/she asks for fulfillment of the demand and the second party does not carry out the action 
which it was obliged to. If a person is given a referential term for fulfillment of the demand, the limitation 
period will be calculated from the expiration of this term.142 

When the start of running of the limitation period is defined, it will be important to define precisely the 
moment of suspension its running. The limitation period is suspended, if circumstances envisaged by GCC 
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rose or continued existence for the last six months of the limitation period; but if this term is less than six 
months – during the limitation period143. 

Circumstances listed in Article 132 of GCC don’t always cause suspension of the limitation period. 
They will suspend the limitation period only if they rose or continued existence for the last six months of 
the limitation period. If the limitation period is less than six months, running of the limitation period will be 
suspended at each moment of the whole period.144 

Today norms about current limitation periods in Georgia are imperative. Participants of legal relations 
by mutual agreement can’t exclude or change the effect of the limitation periods (come to agreement on 
more or less terms than established by legal norms) or the rule of calculation them. If parties agree on other 
limitation periods, different from those foreseen by law, yet there will be used norms established by law.145 

4.1. Reach an Agreement to Mediate 

In case of becoming interested by the issue to be discussed by a Georgian legislator, it might be 
possible to use for example, law of ONTARIO 9canada) about the limitation period146, because according 
to Article 11 of this law agreement between parties to settle the dispute by the assistance of the third 
independent person, will suspend the limitation period from running. The law regulates the issue on 
suspension the limitation period from running when parties consent with each other. First, the law does not 
depend on the contract to mediate; it admits sufficient only the existence of an agreement to mediate. 
Accordingly such agreement does not need proving preconditions stated for authenticity of the contract.147 
It means that it is not necessary for the parties to enter into contract with each other; it is enough for them 
to agree to have an independent third party resolve the claim or assist them in resolving it. Second, the 
agreement need not be in any particular form. It need not be a formal written agreement.148 I.e. it is not 
necessary for the parties to express agreement in writing. They can reach agreement orally or by means of 
sending e-mails. Third, the law states three objectively definable events, on rising of which running of the 
limitation period is keeping on. It should be noted that a subjective moment, such as, for example, “good 
faith effort of the party” is not used in the law.149 It must be estimated positively. As it would be hard to 
prove that whether the party attempted to settle a dispute in good faith, the existence of such subjective 
criterion would rise many unanswerable questions and cause different approaches in court practice. Fourth, 
when running of the limitation period foreseen by law is protected, the party wanting to submit a legal 
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claim must submit the claim within the scope of the extended limitation period, regardless of the existence 
of the obligation on mediation.150 Fifth, provides protection that can be used whenever a decision to 
mediate is made. It does not matter whether agreement to mediate was envisaged in the contract, under 
which the dispute arises. The usage of the law is also possible on the basis of the delict or other non-
contractual agreement.151 

In case of Georgia it will be more justified if only understanding of the parties on mediation will not be 
enough for suspension the limitation period. It will be better if parties enter into agreement in writing (see 
2.1.2). 

4.2. Formation of a Contract to Mediate 

Article11 of Ontario Law under the title “Agreement Attempt152“states as follows: If a person with a 
claim and a person against whom the claim is made have agreed to have an independent third party resolve 
the claim or assist them in resolving it, the limitation periods established by Articles 4 and 15 do not run 
from the date the agreement is made until 

(a) the date the claim is resolved; 
(b) the date the attempted resolution process is terminated; or 
(c) the date a party terminates or withdraws from the agreement . 
According to paragraph 2 of the same Article an independent third person is considered to be a person 

or organization which provides resolution of the claim or assistance in solving it impartially, it does not 
matter from where it is financed.153 

From the presented Article it is clear that the unconditional base of suspension the limitation period is 
the agreement of disputing parties that they by assistance of the third person will attempt to resolve the 
dispute. Besides the starting point of suspension the limitation period from running is just reach the 
agreement and not formation of a contract. It should be noted that on the case Sandro Steel Fabrication Ltd. 
v. Chiesa the Ontario Court of Appeal held that Article11 applies whenever there is an agreement to 
appoint a mediator, whether the agreement is formal or informal.154 Moreover, the court stated that Article 
11(1) is used even when the agreement is doubtful.155 Similar position is to be shared, as the Article serves 
to protect honest party, though in case of disputable issue confirmation of the agreement by any objective 
form might become necessary. 
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4.3. Starting of the Mediation Process 

Attention should be directed to an issue whether only the agreement of parties is sufficient for 
suspension the limitation period from running (even in writing, in kind of contract) or it is also necessary to 
start mediation process immediately. It should be noted that in connection with it the Ontario Court of 
Appeal on case L-3 Communication SPAR Aerospace Ltd. v. CAE Inc., held that under the contract in 
question, mediation was a pre-condition to a cause of action arising, so the limitation period did not 
commence until the mediation was concluded.156 It means that the parties in the contract, on the ground of 
which the dispute arises had foreseen that in case of dispute they would apply first to mediation and only 
after that they would have the right to apply to court.  

4.4. Court Informing 

Under the agreement about holding a mediation process legislation of neither of the countries 
recognizing mediation agreement as a main basis for suspension the limitation period, foresees the 
obligation of informing court additionally in order to suspend the limitation period. 

It is important that Ontario court practice shows that for applying Article 11 of Ontario law in 
attempting to resolve/come to agreement a dispute between the parties it is inevitable the participation of 
the third person. Otherwise this article would not be relevant, for example, in case Markel Insurance 
Company of Canada v. ING Insurance Company of Canada parties started negotiations independently on 
their own. The defendant was saying that running of the limitation period started when the plaintiff raised a 
claim, while the plaintiff was saying that the limitation period started running when the defendant finally 
denied the claim. The Ontario Court of Appeal shared the position of the defendant saying that the 
limitation period expired during the negotiations. In this concrete case the parties did not conduct 
mediation, hence Article11 was not used.157 

5. Duration of Suspension of Limitation Period 

According to the recommendation of the Commission of Ministers of the Council of Europe of 2002 the 
mediation process must envisage that parties must be given enough time for consideration of disputable questions or 
other means of solving disputes. According to the GCC from the day of terminating of those circumstances, which 
were the ground of suspension the limitation period, the limitation period will be extended up to six months, but if the 
limitation period is less than six months – up to the limitation term158. 

According to Ontario Law duration of suspension the limitation period from running is defined in 
relation of three events: 1) from the date the agreement is made until the date the claim is resolved; 2) from 
the date the agreement is made until the date the attempted resolution process is terminated; 3) from the 
date the agreement is made until the date a party terminates or withdraws from the agreement. This list of 
events might be considered as exhaustive one and as a model can be used by the Georgian legislator. 
Duration of the mediation process depends on the specifics of the dispute. The term for the mediation 
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process must be reasonable. Georgian legislation does not envisage any maximal term for suspension the 
limitation period, as it generally excludes the possibility of changing the limitation period by the agreement 
of the parties.  

5.1. Danger of Using of Mediation as Lingering Tactics 

According to the recommendation of the Commission of Ministers of the Council of Europe of 2002 when 
organizing mediation states must pay attention to avoid useless expenses and using the case as lingering tactics.159 
The party might use the mediation term only for lingering setting a court process, for example, might be participating 
in the process and then refuse the agreement or does not enter into negotiations. There are also very spread and tried 
methods, such as distortion of facts, giving incorrect information, hindering negotiations and etc. Because of these 
facts the offended party will have a very little chance to prove unfairness of the second party. Observation of such 
precedents might be hindrance for implementation and further development of mediation.160 

The mediation process is in direct connection with the limitation period of claim. Starting of mediation 
process after arising a dispute means that the party temporarily ceases using of legal means of claim 
realization. It might be followed by the expiration of the limitation period.161 It is quite possible that a 
debtor will take part in the mediation process just for the purpose to get the limitation period passed. Such 
development of events shows that mediation is the best mechanism of passing time for an unfair debtor.162 
Just for this reason a legal norm is necessary to be existed, which will protect a creditor against the unfair 
party and besides there will be such reasonable balance, that the parties will not reject the positive sides of 
mediation process for fear of running of the limitation period.  

5.2. Obligation of Parties to Obey Principle of Good Fair 

After expiring the limitation period the debtor is entitled to reject the performance of obligations163. 
Just for this reason it is important for a fair party to be such guarantees, which will protect it from the unfair 
debtor, which is trying to avoid the performance of obligations and participates in negotiations and other 
conciliating processes only for passing the time.  

In the agreement to envisage negotiation in good faith is not considered reasonable, as its existence 
(negotiate in good faith) is meant anyway and concretizing it in the agreement will cause a question how 
can be stated whether the party violated this obligation. This question is very hard to be defined in the 
process of mediation or can be said is impossible. Moreover, failure of the mediation process cannot be the 
estimation criterion. The party is entitled to reject to take part in negotiations and any time when he wants 
he can do it.164 Though in practice, as a rule, in the agreement on mediation there is referred to the 
obligation of consciousness, that they despite the right that they can leave the mediation process at any time 
and reject the mediator’s service, they express their consent on participating faithfully in the mediation 
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process.165 The obligation of good faith includes the parties’ will to make effort faithfully to reach a 
reasonable agreement by means of mediation, to cooperate with a mediator and with each other, without 
hindrance to give each other the possibility of expressing their opinions and positions and express openness 
and readiness to reach agreement.166 

Obligation of conducting the mediation process properly implies parties’ duties to organize the 
mediation process in such a way that it can be possible to complete it successfully. Parties must participate 
in it in good faith and try to find an agreement version admissible for everybody. For non-fulfillment of this 
obligation the party is liable on a general basis according to the rule established by civil law.167 

In the French doctrine it is remarked that it is hard to prove the dishonest attitude of the party to the 
mediation process, also to define the amount, which was fixed as damage because of inaccessibility of the 
agreement.168  

Regardless of the above mentioned it is certainly essential to observe the obligation of 
conscientiousness for successfulness of the mediation process, because mediation regardless of its positive 
nature is hazardous. The party, which agrees on mediation, might miss the expiration of the limitation 
period.169 Expiration of the limitation period terminates the possibility of the forced realization of the 
right170. Limitation period of claim is the time stated by law, during which a person whose right is violated 
can demand the forced realization of the right or defense it by bringing a case before a court. The limitation 
supports stabilization of civil relationships, at the same time it strengthens contractual discipline and helps 
participants of civil relationship carry out their rights actively and timely.171 For accomplishing these goals 
the GCC foresees concrete limitation periods, but it won’t be justified if these periods will be directed 
against the honest party only because it gave the consent on negotiations or the mediation process and tried 
to resolve the dispute without court. 

6. Conclusion 

The recommendation of the Commission of Ministers of the Council of Europe of 2002 considering individual 
peculiarities of each jurisdiction emphasizes the necessity of constant efforts for perfection of dispute resolution 
methods.172 The directive of the European Parliament and the European Council of the 21st of May, 2008 in con-
nection with the aspects of civil and commercial mediation remarks that in order to favor mediation and to have the 
corresponding legal base main aspects of mediation must be envisaged in the civil procedural code of the state.173  
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In conditions of development of contemporary law legislation of individual countries is trying to create 
such legislative mechanisms, which will allow the parties to resolve their dispute within the scope of law 
and not jeopardize social relations between people without court as a sole authority realizing justice.174 One 
of the means for resolution of disputes, independent from the court system is voluntary mediation, which in 
developed countries is an effective mechanism of alternative dispute resolution, though in Georgia it needs 
encouraging, which means carrying out concrete changes and additions at legislation level. One of such 
reasonable changes/additions will be if a Georgian legislator connects suspending the limitation period with 
the existence of the agreement on voluntary mediation. For this purpose there are two alternatives: one – to 
Article 132 of Georgian Civil Code must be added a subparagraph, according to which if a person with a 
claim and a person against whom the claim is made have agreed to have an independent third party 
(mediator) resolve the claim the limitation period will not run from the date the agreement is made (a) until 
the date the claim is resolved; (b) until the date the attempted resolution process is terminated; (c) until the 
date a party terminates or withdraws from the agreement. The second alternative would be: taking into 
account subparagraph “d” of Article 132 of the Civil Code of Georgia to regulate the mentioned issue as a 
separate law. This alternative will be more difficult and taking rush measures are not justified, as voluntary 
mediation in most countries is not regulated by legislation.  

If the limitation period will be suspended, it will encourage attorneys to support mediation. Mediation 
for attorneys means deviation “from standard profession”, it is a significant change in legal profession.175 
attorneys’ thinking is directed to win at all cost, which useful for both parties – win-win solution – must be 
changed,176 because attorneys might have as positive, as well as negative influence on the mediation 
process.177 The obligation of attorneys is also to inform the parties directly before starting the mediation 
process. This might be a period, when parties don’t have any kind of dispute between themselves and their 
business relation is only at the stage of concluding a contract, so attorneys must foresee conditions of the 
possible future dispute, what kind of proceeding will be used between the parties.178 Such hard situation has 
been overcome by the USA; from the very start not everybody was benevolent to mediation. Presumably in 
Georgia will be lawyers, who will need such encouraging norms in order to support mediation, as novelty, 
and to advise the parties to use it. 
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