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d0bdogHn Mgamms(309, HmM3gmacy oMol bgdoymammdommdal 3o 33g9mo bofmnbboor donb(s
bemsgb, 3gosgmmobasmgal godmbgggzss.

4. 2. 3mbgngb(znommds

3Mbx0gb(305mmdol 3M0b(3030lL (335 3g05(300L MM (39L0L ghm-gfmn Imagmgbo mo-
90 gdss. 63dsymxzEmmdommdol 360b3030ba56 aobbbzeggdom, 3Mbynwgbznsmmdals dgbem-
n030L cgmEonmem 339055 30 byMomdyma 30mbgzalb 6ndbob 4393 949693 3gns(300b 0BLEN-
&E0b 989J&NOMbSL. bLdg-0b gmmgd@onca IGmIncmn g0l 3geosznal IM3bgLMaggdge bmMm-
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39330, gm0 Jgbgz0m, ©I(3md JMbBogb(30ommds. 48'-g dnbmoal IX 316480l dobgogoom,
5300 39005@MM0 35 dMmNs, 56 g55370d36mb 0bxm@mds30s 96 m 3139680, Hm3geaz dabs-
ogol, Hmam@z ©sgolb dgEns@mmabogol, gobos (36mdamoa. 3GmMdmgdnmas 0dsgg dgbemal VII
3m64@0b 3963568 9ds, MMl 0sbsbdsws(s, 30babGE0b dmmbmgbals dg3mbzgzsda, @egal dgwn-
SGMM0 33 Edmns, 35993 b336mb 3ol 9635M0dn 35LMb s 3o3dnMgdom. Logymabbdms, Hm3
LAg o6 aobbodrgMogh Jgns@mEal sbgscndalb Mg330D0@gdLS s FMMISL. Jgbodsdabow, dgon-
SGMMIS M350 Ybd 3obLodEgHML 5bgsMndol Bommagbabs s 3MbgngbznsmyMo nbgm®mas-
300b 5(330L 39PN gd0L MebadMaw dgbMmgdal LEGSbEIMEG . dogsmomam, dgns@m-
&0l 5bgamndo dgadmgds dma(30309L domnmgdsl abgm gomgdmgdgddyg, Mmammagdozss: gHomd-
030 5 35b(30m393909mo 3gbzgMgdal Ro@omgdalb ™ s saamon; dgbz90Mgddy BaMdme-
3960 3oGms LEsGLo s 3065mds; gog0(330L dgdmbzgzeda dobo sbygdobs s dgbyzg@ 0L
MM ©s 5.d., ™330 yzgme 393mbzg3530 3060LGMabowdn 8gmns@mMmal s6gsM0dgzemogdmmgdal
R3od@™MM0 bomggol ©sdsGgdom domngmb 14360l gos@mMabs s dgensgnol 3Gm39Lobowdn
bomdab Rodmbogsmndgdmoac.

093(39, Bmam&z bgdmo bgdsymammdocmmdol 3M0b(3030L sBsmababsls senbadbs, 8gwns-
300L 3Em39L0b 989]&NOMdobomzalb 3owsdbyszg@n 3603369mmds dgadmads 3dmbogl dbsmgms
3566ymdsl 3gos@mmabowdn. 3mbgomgbznommdal gommgdnmgdal 3mb@gdL@dn dbstalb 39-
00asbbymds 3ol bomdaw aofMosnddbgds s 30093 YBO™ oo gsdmbzgzolb bnbsdy 5ygbgdL
390000GMEAL. 3mbg0gb30ommdal o335 IgooGMmEG0l o (30mMo FormEgdymgdss.’ dgbods-
dobow, ob oo anmobbdogfgdom Mbws dmgznmb s6asmndal BgMommdbao Asdmysmndgdsobes
5, 08530OMNms, Jobo sbgecndzsmmgdnmgdal dbstmgmomgal 0b@gM3G g8 s(305b.

4. 3. 330056y3980mgdab domagds Ibsmggdab dogm

35056y39@0mgdals domgds 3bafggdol dogm dgmas300b 3Gm3gbalb gMm-gfmo dmsegmgbo
M3060@bmds s dobo sMbob gs63LbadmzMgmn M3aMmzgmgbo Badsbas. 1LIz-ob Mgammszngdo
bogMmbgl o6 94360L dgans300b 3Gm(39Lbd0 sbAdbymo 3Mab3030L Mgomobs(znsb. Jgmabbadg-
d0b dgogase dbaMggdo ©gdgb 3mmad@oy® dMmdom bymdgi@nmgdsl, 56 (33emamgds dgogzm
dsbdo. 3MmMdmg3gda, 1398 gbow, 9393306 ©gds sbgma dgmabbdgdal dobsstmbobs s dgmas@mals
3mM339896(300L GoMamadol aobbadmgMab. gowsbyszg@nmgdal 30dmagdo Lydogd@ob asbbode-
360b 0omdodg b33 Logdsdmbs 3mobm s 3ol 56 nmgamabbnbgdl.

365G 3N Mmzommdbg300056 g93mdmnbafyg, dgbadmms awagl dbsmgms dogé dowmgda-
™m0 35056y39@&0mgdal 3g0s@mMobagsb ,s8mb3gdalb® dmmbmabal 3Gmdmads. qb, abgzg Gm-
ame (3 0nMobG0L 335mogz03s300L IJmby dgns@mMabgsb oyMowammo 3mbbymE ool (badsm-
onmgdMogo dgusebgdgdol) domgdals by@gamo, gMmazetom dbomgms dmmmenbgdl ¢ 3o3d0Mmgds
390005(300b8 s 3gEs@mMal Fndsmm. 3Mod@nzodn sMsgfMmagemmabamss dgnobgdmma dgwmns-
&mM0b 3bM0sb Ibsmgms dgmabbdgdadg bgmdmbgmal bszomba. Lo edsmms sbgma bgmdmBgHab
RIS (3.

5. 5m§96M65803930b I3 drysMds s Jay39Mdmgdemmds

3@ 9Mbo@n3gd0L dgndbrmeomds s dovy3gMdmgdmmds B0bsdgdastg LEGs@nalb dobdbydo-
Lomgol MMMngMc 39390630 gobabormgds. 3Mm3nm 396D gns@mMal doy)3gMdmgdmmdal-
056 0839330607890 3MmMdmg3gda, N30M3z9mgbsow, IMmBomo s30L sMbomss gob3nmmdgdeymo.
396dm, LEsGnsdn gsbzomemgdmmas Bbggmmds 0dalb Momdodyg, MHmI, IMmMBalb LadsMomal
©03(3930 B39164(3000056 303m30bamyg, b 3-0b 033gFMoGoymo bmM3gdol gomzamabbabgdom, 3603-

> Garner B. (ed.), Black’s Law Dictionary, 8" Edition, Thomson West, 2004, 1315.
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369mm3zbom 0bmY©gds SmEBMbsBng9d0l LodMagmyg dgwns300l 3Gm(39Lbdn. MRGM LEmGs®
Mm3 000439L, 0bFgds Abatgoms 8ogm dgmebbdgdmma 3ommdgdal 3m3al 3mogJbmsb dgbodsda-
bLmdob oEagbal bognfMmgds. dgbsedsdabow, Rbogds sbgmo gybdnom dgos@mEal segymgal
Domdadg 3ombgs s bagMmby 943690s dgos@mEal dog)3g@mdmgdmmdab. 5333560 Joobgs asb-
Lo gmomgdoo 3GmMdmgdycns og@abol 33smogogsool 3dmbg 3g0s@mMgdabmgal, HmIgm-
D3, 05305600 (3m@©boL gomgamabbnbgdom, bgmaboggdom sbgma gbdz00b dgbeymads. oyd-
(35 300 Jgbadmgdmmdabs s LyyMgomb dmMab 0436905 3Mbgmod§on, MHm3gmbs dgmaszool
36m(39Ld0 390G MEMOL MmEab Mgamsdgb@o(3ns gobsdommdgdl.

5.1. b3 3-ab 033> 0ymn bmAIgda

3Mmgd@one dGmdom ©e390dg 390005@™MEM0L MBmgds-dmzgamgmdgdol gofmamgdol asb-
LodE3Mabal gobomgamabbnbgdgmos Lodommggmmb dMmMBob 3mwgdLol 083gMs@omo omddg-
b0l 360d3bgmmds. 3g6dme, bdz-ob T-ma Babeab Il 396480l Msbsbdsw, dMmBnma bgmdg &ia-
mgdoo o6 dgodmagds gobobodmgMmb 83 35bmbom gomzamalbabgdmmoabasb asbbbgsggdamao
bm@3gd0, Mm3mgda 99aMgbgdl ©obogdgdmmal dgmdemgmdsl. Logmmabbdms L33-ob 89-6
Inbmob X 3164830 dm3g8nmo Mganmomgdss, Mmdmalb dobgogoms(z, dsmamoans nbngoas-
@G0 dOmdomo bgmdgzemagdol 56 83 3nbemals 3g-3 34b69E 0o gomzemabbabgdmmo om 31dgb-
&b ab 3oGmds, MmIgmas 9bnbsomdmgagds o3 30bmbL 56 03539 oboJdgdmmmseb @oEgdnm jm-
mgd&on® bgmdg3emmagdsl, gemos 03 dgdmbggzabs, Mmoabs nbongomusmymo dGm3omo
bgmdg3Ommgds  dn3xmdgLadl ©obogdgdmmol dgmdsgmdsb. bIdz-ob 8g-13 dpbemals IV
316480l dobgogom, dsmamans dGmdol dobagsbsbgbol ob gdmmgds, Gm3gmoa(z gbnbssmdmgagds
0bongo@msmnE dMmIno bgmdgzMmmgdsl ob 3mmgd@on® bgmdgzMmmgdsl, o6 98 3obmbL.
3609d369mm3060s 13 3-0b 43-7 IgbEal IX 396480b gomgamabbobgds(s, Gm3mal Jobgogoms(y do-
®0mos 3memgd@ oo bgmdgzmmagdol ol 3oMmds, HmIgmog 9bnbssmdwmgagds o3 3obmbl.

50b0dbmo gdmmgdgdol gomzgamabbobgds, dsma 033gMms@nmmo babosmowsb gsd8m8wnbs-
69, 9300mdme 8603369mmgzsbas. sf&momymas doma 3ndoMmmgdal gsbLabmzMs dgas(znab
36 (39L006, Modbowas Igns(300L 3Gm(3gLbal dggan dmesgg dbsmgms dmMal dgmabbdgdals
30b 3L 0babagl Fobbow. 3GIMdmgdnMos 030l oEagbs, Mdwgbow 3G (39mmEgds bAz-ob LG b-
0MB ol ©a(330L 3omEgdnmgds dg0s@mMmdy. o3 Jombgady 3obybol as3gds Loggydsmnsb
36 dL Imombmgl. dsgomomsw, bogamogdemm Labsdsmmemm 3gens(300lb EMML dbstgms dm-
0L dombgmeo dgmebbdgdol §gdL@n bLadmmmme dmbadstmmal bgmdn bgwagds. sbgm dgdmbgg-
39330 LEmEgE ImbodsMommy asbobomagds dgmsbbdgdol 3obmbogMgdals goMsb@ewm. 3mmgd@on®
dEm3no ©5398Dg dg0o(300L5L 3MBEEMmAL sbgmn 0BLESL(30s o6 3MLgdMAL. s808m3 53 dg3-
0bgg35d0 3g0s@mEal Mmoo dgmabbdgdol 396mbagMgdol dEANE39mymaol mgembsbMabom
360803mm 360d369mmdal ndgbl.

50b0dbyem 3ombgedy 3obybol Rodmysmndgdabsl mdmsgmgl stamdgb@ow 3gmns@mtalb Mm-
mo aobobomagds. 3mobogno goggdom, 3g0s@mmn bomdmmagds Jbmmmm 3Mm(3gLob, ©s oMo
RB3d@™MM0n30 3o63mgdgdal, 94L3gMEem. dgbadsdabs, dbamgms dmmal dombgyymo dgmebbdg-
30l 39bmbmab Jgbodsdabmdob awaqbs (393mb3gds) (3ombabao b3gds 3gas@mmal Magemgds-
dmgzomagmdgdol goMamagdl. sbgmo gommgdmgdals dgeos@mmobomgal s30LbMgds gsstmmmmgd-
5 ©530L gobbomaol 3GM(39ENML s o5 360bgdws dgmnsznnl, Gmamé(y 0bbGodwdol, md-
03690 0Mgdmmgdsb.

dgmrg bMng, gobomgamnbBobgdgmos 3g0s@mMnl gbdznsms dgdbmmwazal 3Mad@ogmma
dggagdo. L3g-0b 033gFMoGanmo bmMIgdal Lobnbssmdgamm o®ydnmo dgmsbbdgdgda, dscmn
dgganl gomgemobbnbgdom, v30Mg9magbae, AbaMggdl sDasbgdl. sDML dmymgdmma o6 mbos
0gmb 080l 50b0d3bs(3, H™3 oMol b 335mognzsnob 3Jmby 8gons@mmgda o3 dg8mbggzseda
QBO® Moo 35dmbgzg30L babsdy asbsb. sdo@m3 360d369mmzgebns, ghma dbfng, dmmagyg dbo-
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9o 3memeEobgdal LbmMsm gmMmdomgds. 396dme, dbsmgqgdl assdMmgdamn vbos 3jmbrogom,
®m3 dgos@mmo o6 aobbgalb oo dm3LabaEmgdsl dgonsznol 3GMm3gLbdan. gb gsobbs mom-
90ma@ 3603369mm30608 0bgo 30Mmdgddn, bowss Jmmgd@on®o dGm3omo @sggdals ,LyLEG™
dboMggda s3m3o80b gogdg dmbsbomgmdgb 3gwos3nol 3Mm(3gLdn; dgmeg dbGng, Lodsm-
onmgdmogo dggobgdgdol Mamgdsdmbomgdal s®38dmby 0mobE dgmns@mmb dgmdmas 8nsbad-
bmb dbacigl oyMoeoggmo 3mbbym@ o300l goonmgdgm bognMmgdadyg. badmmmmem, dGM3als 3o-
bmb3gdmmdom ©aagbormo LEbIME 0L (330 Fgns300b 3MmM(39Ld0 s3M oGgdol goem-
CHISU[UNEERS

5.2. @330L 56L3n ,,R5M935“ > Jabo gm@Igda

39005(300b BFo@a30mmn 5396M039mo bimems 3geos@mmoal dbMowsb az0b s@Lda hamggsl
a5m3oMmngdma 300Rbg3L. dgns@mEn nmgmgds 3Mm(39L0L, s 80 Logdal, gdb3gMEow. sbg-
00 doamds 3gns@mmol oy 3g@mdmgdmmdobs @s 3geasz00lb 3GMmgbal d08sm Bomdals vb-
1b39mymaolb bagommagdomss godstommagdamo. 00d3e LagMmadmmabm 3Mad@ogs 3gons@m-
&0l 3bM0Esb dobssmbidn Romggal dogomomgdbsg 0(3bmdlL. 396dme, 3gmnsznal 30bsyma bgm-
™ 3mmagd@oy® IGmdom 390D 3g0d(300bsb ,RoMgzeL™ sMe JbmmmmE obedzadaw, sMedgw,
(39399 393mbggged0, 5930 gdma©s(3 300Abg3L. 83 BmEMBNmamgdal 3osbMgdabalb 360d364-
mm35b0s ,Ragzab” s@babs s obo JaBbal LEMMS© goblbsdmgMs. yzgms dgdmbggzsda, ,homg-
30L" 30063030 3gmns(300l 3BmM(39Labs s BbaMgms 0b@gmgbgdol babsmggdmme 1bws 3sbndsm-
&mb.

960356900bgs6 a565Lb3e39396 FgosG ML Rotgzal Lobggdl. dgwosznal 3Gmi3gLbs s
©030b 5®bdo Rafgzob goMms, 3Mmugbombamn 3gmns@mmgda bamdmmdgb dbsmgms dmMab w&-
®09M0mdgddn RoMggedy(s. 3gns300b 3Gm39Ld0 ,Ratgze” 8ol doMmzgal gmabbdmdl. dgbods-
dobow, gb 3g005@mMal oMo @mgds, 53390 3omEgdymgdss. 33 mzgembasdMabom 3Mm(39L00b
d0dommngdoo §gm3ob ,RoMgz0Lb” go8myqgbgds MIsmgdymms. ©a30L oMo RoMggzol sm30mgd-
mmds yzgmodg 3g@oe 3mmgd@oymo 3Mmdomn @eggdal dgmas3oobalb RBogds. sbgma Remggal
Bobodommdss bdg-0b Dgdmm gobbommo 0d3gMs@nmmo sbsbglgdo.

306 0d 330bs, JgnsGm@al Ratgzal smz0mgdemmds 9.6, ,Aoby@a® damdsmgmdabsl Abwg-
ds. 3Ly OML s30L v®LIn Jgbgms gMEabbdmdl Jgmns@mmMab BogM (35m3gMmo gowsbysgdn-
mgdal Jgmagadgdsl, 8ogMed 56 Jomgdaol. Mmam Bgbo, sbgmo dgdmmagedgdgda 3oMedn
56 50bobgds Ibsmgmes 3gmobbdgdsdn, myyd(3e dom 3gas(300L 3Mm(39Ld0 bogoGm ML bagoGm
Inb&ob d98mEebs dgmdmosm. 39Mdme, dgns@mmab 3bMnEsb (3om3gmmo sm@gMbadonzolb gog-
0gfgds 3boMgms ,30dmBbodmgdabe® s gosg@0nMgdsl 0b3g3L. BoJ@MIMngem, gb s6nb dgom-
©0, MHmdgmbsz IgoosGmmoa dbostMol dogf semBgfMbo@nggdol dogdol LEG0dymomgdobomgol nyg-
6gdb.

©330b o6bdn Ratggzabsl 860d36g9emmzabas Igmas@mmal dbEnEsb LEmMa 3gmmeabs @s bLbm-
0 @Mmab dgmhggs. sbgma Rsfggs dgadmgds godmabso@mb ,,ﬁodnmb3om“6. 5bndbymo dgommeol
35dmygbg80bsls dgns@ma dbatgms dgmabbdgdal 306mbogfmgdsl m3000mb 30 56 530bgdL, oo~
3900 3baggdl dadaqgdl, megsm 3goggabmb bszmmama J8ggdal Mobgdo. Igmas@mEab oy 396-
dmgdmmdol obo(3o390, LabyMggmos, sbgmo God@ngs 3sdmygbgdnm 0dbglb dbamgbmsb 396dm
LodsMTo s @ gMboG03930b 399mB3gdal’ o6 Lbgs LGownolb Bbgmgmmdabsb. bonb@GgMglbm dm-
LoDMYdab gobgnMaMgdss dgbadmadgmn ogal s@b3n ,RsMgzalb” 8gmas@mal (3gmnsznal 3GHm-
(39b0b) @oFgdMMadgdmseb 3933060l MemMdady. 39Mdme, dgos@mmab (Igwosznol 3Hm(3gbob)

960-9600 93003Mgbo maMgdymagdss ©30L gosbygzg@nlb dogbodsmuMan g0 sm@gmbsdn-

® Bmogmagbs 3g@dm Lamds@do.
7 Reality Testing.
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30 gobbomgol dOMbggmymegs. gmns@mmo 3omEgdmmaos, dobo d9dmgdgogdomn bgoazs o
3Omgqbogmo gbomgdo gs3moygbmb oz0b sGs@Mawaznmmo s mMngg dbsmnbogzgal dobomgda
3505694398 0mgdob 30bogbgdem, Mabmgabss ,RoMgss,” (30m3gnm dgdmbggzeda, s 30mgdgmos.

sbgmo Bbggmmdal gobzomemgdobsl dgmas@mmal (dgmns(znals 3Gm(3gbal) Dgdmon obabg-
mgdmmo oMgdamgds dgbsdmgdgmons, MMM Gadgmabs s Mamnsd sab b MoBganalb mmbo
mdmb Bgbowsb gMom-gGmb ©oy3o330Mmngb,? 39Mdmw: MmmIbmogew bobsmagderm semdgmbsdo-
3960b dngds Getting to Yes-obs b EMo@ga05dn bomdmmagba 0b@qgMgbdg ogmdbgdeyma dmmasds-
653900L gFm-gema Labgmddmzsbgmm 3Mab3n30s. dgbodsadabow, ob dgadmads, Dgdmo smbad-
By ImbodMgdal babaMagdmm sMandgb@own godmmaqgb.

6. boMmorymab 3363LsdmzMgmo 35§ gdnma g3d@megda

6.1. ©0335d0 AMbsbomyg 3nMcs bLandMsgmy

3MmgdEonma IMmBoma NMmngMnmdgdolb b3g(3053035 0d0ms 3 godmabse@gds, Hm3 dgwos(30-
ol 3080005bmb Bodmea gbamos obogdgdnmgdal 3MsgemMazbmgabo dgdsagbmmds. dgbods-
dobow, 39&gb dgdmbzgzedn, 3gnsGmMb oM 543L 3oMmadnma Bgmmads Mdnsmme @obeddgdea-
93036 5b yzgms sbegdgdnmmasb. 3omadnta 3mInbazszns 3g0s(300L 3MM(39L30 3obmbdma-
md© 0 MHmmb sbEMmgdl. sbgo dgdmbggzada Jgmos@mEmds ynMomgdoms ©s bogmmbomom
1bs dg0bbogmmb abeddgdmmos 0b@gmgbgda, Bamdmmagbom s BoMdmdsoagbym 3oMos dm-
ol 5MALbgdmmo 3m3bogaznnl g8gd@ e mos.

39005&mMab AbG0wsb Bamdmmagbom s BomdmBaagbgm 3oMms dmmob s®bgdmmo 3m3«-
60 3o(300L godgzoMzommdal 3ombgob 60360 393 oygbgds Ibomggdals JogH MM gdnGew dg-
ndmgds 0dbgb s ddmema.

g0 3bMog, ambog@mmo s bogyydgmnsbo gdgalb sMbgdmdabsel dbmeme s dbmeme dbs-
9, bodgzomo 0b@gmgbol godmgzmgbal 30bbom 3g0s@m@mb dgndmos, Abatgbmsb nbpngnwe-
sy LoydM9ddo 033momb 3m3Nbo ool dbgagbo 3Mmdmadgdo.

dgmeg 3bMog, dgndmads, dgmosGmal sbgomo Jigze omddym 0dbgb AHmogHnmdgddn
Mo gdmemm RoMgzem s 3mdmgdolb gom®mdsggdem. 30s@mMn sbmabab dgdmmal mEMmag®-
0mdsodn odbogdgdgmbs (B MMl gogMmm0s698sL) s obogdgdamlb dmMal, Gm3gmos beng-
305 30bgdmdL s, dgbedsdnbaw, 3GMdmgdgdbscs dma(3e3L. dgbedsdnba, 330058 mMML awn bog-
Bobomyg 35MmgdL dbagms dmMnb s®Lgdymo ROH@ogHNM5d0lb dgbbsogmobs s doma 0b@gMg-
Lydob godmazmabol 3Grm(39Lda.

6.2. 3mmbm3zbgdnlb gasmom 6@y

3900058mMM0 Mbos BrmMdoglb s3530 sMbgdmema 3MmMdmadnmo bsznmbgdal LobGgds@ndszo-
ob gbamb. 53 Ly 3ncbgdal gmsobognzszns dgadmads Bsma boMommal dobgoznm. smbadbyma Lo-
3000bal Jgbobgd sMogMmagzatmgabo dmbobdMgdgdo sMLgdmdlb: ghomn dbfng, dgaMgdom oM Engo
Lo goobol gobbomgom ©sbygds doMmgdymom dgadmagds Asnmgammb dbsmgms dmGab ,35@oM-3o-
&M 98 o3mdMngn 3mabbdgdgdol Jombgz0lb LB EBmmaMgdol mzambsbdmaboom; 8gmeg JbGog, o
Y39eodg Gornmo s 350036y39@0 3Mmdemgdal gobbamgs Mmda gonbgmads, dgadmagds, dbsmgoms
0b6@gMgbo ©d 3Domds Fmmadamsjgdol 3Mm3gbol dodsmo 360dgbgmmabor dgbmb@gl. sd0@ma
bowogm bagombgdolb LobEGgds@nbo(305 @S 3obbormgzal Mogommds Mmommgnmo s30lb dogsmondy
3ba699806 dgmabbdgdam, og0b bL3g3093030L Jobgoz0m, MBS 3960LOBERZHM.

¥ Fisher R., Ury W., Getting to Yes/Negotiating Agreement Without Giving In, 2™ Edition, 1991, 56-80.
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a0bbabomgamo bowsgm bsgnmbgdo adab dobgogomss goblbbgegmgds gMmdsbgmabash, nbgg-
H9Lgd0 RMM0s? 09 sMIRMMOw0."? FGMIom 39330 sHoFMmo©o 0bEgMHLgda bsmgdow
Fo6dmdL. magz0lb 8bMog, Fmon nb@gMmgbgda 30 IbmEmE bgmesboom o6 dgdmaogomamgds, do-
39m0moE, 3390Mmgdol Mggdal Mommabmds, Mo sMed3nfEadnm asdmbo@ozb gumow 0b@g-
cqLL.

39005@™MmM3s> gR3gd& Mo Mbos 3sdmnygbml dmwsgg dbsgms Laghom abGgfgbgda. 3m-
mgd&onco dOmdomo ©d3950L dgdmbgzgzedn sbgomo gobobamgds, dsgsmoma, 3m33sboab
BE0b 06 gMaLo. (3bons, baMobbosbo 3Mmeyd300b Bamdmagds s dab 3gormmdadg 3m33sbaals
dmggdal DMEs 3gomomboboobogmo @sdbsgdgdmoabs o ©abaddgdymalb gMommdmog sdm3obsw
Bomdmeagds. 0835 Ndmazmgboo Bamdmaodmds dmggdals go6sbaemgdal 3mmoa@ogol gobbabdmgmo-
Lob (o dnbo 3BamModg@gdolb — abggb@n(309, bamysabgda, 3m33sboals gobgomamygds).

6.3. 35g30(330b3 > MM 3390l NYRmgd98ab 353mygbgds
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Ketevan Iremashvili®

Challenges for the Mediators of Collective Labor Disputes

You can take a horse to the river,
but you can’t force it to drink the water.

ABSTRACT. The present article is related to the challenges faced by mediators when working
on collective labor disputes. The goal of the author is to share her visions and opinions with
her colleagues. With consideration of the initial stage of development of mediation, as
alternative dispute resolution mechanism, in Georgia, and, moreover, scarce practice in the
sphere of collective labor dispute, the author formulates questions, as problematic issues,
rather than conclusions. The author tries to study the challenges of mediator, working on
collective labor disputes in relation to classical principles of mediation, provided in the
regulations of the Labor Code of Georgia. In choosing this aspect of examination of the
problem, the author is driven by the desire to formulate uniform mediation principles and
values in Georgian legal space, disregarding the forms and types of mediation. Special
actuality of the mentioned goal, in the author’s opinion is conditioned by the scarcity of
legislative regulation of mediation and mediator’s professional regulation in Georgia. In such
informational vacuum, in the author’s vision, mediator’s single step may have decisive
importance. For this reason, the author, in the present article, carefully analyses such
challenges, faced by mediator in regard to collective labor disputes, as: voluntariness,
confidentiality, decision-making by the parties, use of the right to strike and lockout, excessive
public interest/ media relations.

Key words: Collective labor dispute, mediation, voluntariness, confidentiality, decision-making
by parties, unlimitedness of alternatives, unbiaseness, multiplicity of parties to the dispute,
wide circle of demands, use of the right to strike and lockout, excessive public interest/ media
relations, interference in the essence of dispute.

1. Introduction

The process of mediation aims at achievement of consensus between the disputing parties. Mediation,
as a non-traditional method of dispute resolution, requires special involvement and efforts from its
participants. It refers to the process manager, as well as the parties and their representatives. Nevertheless,
with consideration of the function of process management, the mediator plays the decisive role.

At the first glance, the mediator’s function is easy to perceive. Neutral and impartial third party helps
the parties to resolve the dispute. The main sign, determining his/her professional status, is absence of
decision-making authority. Nevertheless, there are questions, related to the mediator’s activities. Questions
are of particular current importance for those legal systems, where mediation is on its initial stage of
development.

The present article considers problematic issues, related to the mediator’s activities on the example of
collective labor disputes.1 In particular, the article studies the relation of the provisions of the Labor Code
of Georgia (LCG) to fundamental principles of mediation. The purpose of such judgment is to show the

" Doctoral Student, TSU Faculty of Law; Mediator on Collective Labor Dispute on Georgian Railway Case, 2014.
' The Judgment, developed in this article, was significantly enriched by consultations with experts of International La-

bor Organization (ILO) — Roger Lecourt and Jacques Lessard.
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existing problems from mediator’s viewpoint. The article pays special attention to the definition of the
principle of impartiality of mediator and unlimitedness of alternatives. The challenges, faced by the
mediator in the process of mediation of collective labor disputes are analyzed in the article with
consideration of the specificity of labor dispute and, in general, the purpose of the labor law. In addition to
the subordination, existing among the parties’, the article considers the aspects, conditioning the
complexity of collective labor dispute like quantity of persons involved in the dispute, wide range of
demands, the right to strikes and lockouts, excessive public interest/ media relations.

Article 48" of the Labor Code of Georgia determines the procedure of consideration of collective labor
disputes through mediation. The regulations offered by the Labor Code give rise to the number of questions
in relations to professional status of mediator, his/her independence and other problematic issues. Primary
challenge for the mediator working with collective labor disputes is interpretation of LCG norms.

Besides, collective labor dispute is particularly complex for the mediator due to its legal nature. As in
the case of individual labor dispute, mediator works in the situation of inequality, existing between the
parties. In particular, subordination, established in labor law, represents serious test for the mediator’s
impartiality. On the other hand, the party of an employee is represented by big number of subjects in
collective labor disputes. The above mentioned circumstance is equally complex challenge for the
mediator, who strives to resolve the dispute through improvement of communication between the parties.

The present article is based on the latest Georgian practice in the sphere of collective labor disputes.
The article gives rise to problematic issues, analysis of which is of current importance for wide circle of
mediators.

2. Dispute, as the Basis of Collective Labor Mediation

The basis of mediation of collective labor dispute is collective labor dispute. The definitions of
individual, as well as collective labor disputes are provided in the LCG. According to 47 I of LCG, dispute is
a disagreement, arisen in the course of labor relations, resolution of which is within the legal interests of the
parties to labor contract. According to the number of persons participating in the dispute, there are Individual
and collective labor disputes. According to 48' I of the LCG, collective dispute is considered to be the dispute
between the employer and the group of employees or the employer and the association of employees. In the
same Article, the legislator indicates the dispute resolution mechanism. Namely, collective labor dispute shall
be resolved by means of agreement procedures between the parties, which means conducting of direct
negotiations between the employer and the group of employees (at least 20 employees), or between the
employer and association of employees, or mediation by one of the parties in the case of sending the relevant
written notification to the Minister of Labor, Health and Social Affairs of Georgia (hereinafter — the Minister).

While analyzing the pre-conditions of collective labor dispute, it is very important to consider the
provision of LCG, defining the basis of arising of labor dispute itself. According to 47 III of LCG, the
following can be viewed as the basis for dispute arousal in the course of labor relations: a) Violation of
human rights and freedoms, provided by Georgian legislation; b) Violation of individual labor contract or
collective contract or labor conditions; c¢) Disagreement between the employee and the employer in regard
to essential terms of individual labor contract and/ or terms of collective contract. The analysis of the above
mentioned grounds is particularly important in the course of classification of labor disputes.

* Shvelidze Z., Characteristics of Legal Status of Employee Provided by the Labor Code of Georgia, Labor Law
(Collection of Articles I), Tbilisi, 2011, 87 and further.
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3. Classification of Collective Labor Disputes

Delimitation of individual and collective labor disputes from each other is carried out according to the
basis of arising of the dispute. Labor disputes are divided into “rights-based’and “interests-based™
disputes. In particular, sub-paragraphs “a” and “b” of 47 III of LCG relate to the disputes, based on the
rights, and sub-paragraph “c” — to those based on interest. Consideration of such classification is necessary
for formulation of action principles for mediator. The difference between the grounds of labor dispute
determines the scope of authorities of the mediator, as well as those of the parties in the process of
mediation. The differences between the grounds of labor disputes are considered in the article in connection
with the problem of unlimitedness of alternatives and impartiality of the mediator.

4. Mediation of Collective Labor Disputes and Classical Principles of Mediation

The norms of LCG, regulating mediation of collective labor disputes, require definition of relation
with classical principles of mediation. Such analysis is conditioned by the necessity of formation of
uniform framework of mediator’s professional ethics. As a word of literal definition of the above norms,
the fundamental principles of mediation are somehow limited. For this very reason, each provision,
regulating collective labor dispute, shall be analyzed on the basis of application of logical and reasonable
definition method.

4. 1. Voluntariness

Voluntariness is one of the fundamental principles of mediation. Nevertheless, its limitation is
characteristic for the number of mediation models. From this viewpoint, the norms regulating mediation of
collective labor disputes, don’t constitute an exception. Meanwhile, the level and purpose of limitation of
voluntariness shall be taken into consideration. According to 48" III of LCG, at any stage of negotiations,
for the purpose of achievement of agreement, the party has the right to apply to the Minister in writing on
appointment of dispute mediator for the purpose of commencement of mediation. The written notification
shall be handed to the other party the same day. The above ruling determines standard procedure of
initiation of collective labor dispute. In the given case, the right of the other party to participate in
mediation process voluntarily is limited at certain extent. The ruling, specified in 48' VI shall be taken into
account, according to which the parties are obliged to participate in reconciliation procedures and attend the
meetings, organized by the mediator for this purpose.

The level of limitation of voluntariness is much higher in the case specified in 48' IV of LCG. In particular,
at any stage of dispute, the Minister has the right, in the case of existence of high public interest, without written
application of the party, on his/her own initiative, to appoint mediator, about which the parties shall be notified in
writing. Sub-paragraph V of the same Article continues the same logical line and rules that at any stage of
dispute, the Minister has the right to make decision on termination of reconciliation procedures.

As it was mentioned above, mediation of collective labor disputes is not the only model, where the
voluntariness of the parties is limited. In the environment of Georgian legal regulations court-annexed
mediation can be named as an example. The limitation, reflected in collective labor dispute regulation
norms of LCG can be explained and even “justified” by the presence of high public interest. Nevertheless,
from practical viewpoint, application of such provision creates a kind of barrier from the viewpoint of
favorable attitude of the parties to mediation process.

Attitude of parties towards the mediator may turn into serious barrier for mediation process. With
consideration of his/her status, the mediator has no “influence” on the parties. Traditionally, voluntariness

? Rights Dispute.
* Interest Dispute.
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is one of the main instruments, by which the mediator ensures involvement of the parties in the process. For
efficient direction of the process mediator necessarily requires clear and unambiguous communication with
the parties. Such communication allows understanding of the real interest of the party and proper planning
of the negotiation process. Consequently, any regulation, limiting the party’s voluntariness at some extent,
represents a challenge for the mediator.

4. 2. Confidentiality

Observance of confidentiality principle represents one of the key values of mediation process. Unlike
the principle of voluntariness, even theoretical assumption of limitation of confidentiality puts the
efficiency of mediation under serious doubt. In the norms of LCG regulating mediation of collective labor
disputes, confidentiality is observed at the first glance. According to 48' IX, the dispute mediator is obliged
not to disclose the information or the document, which became known to him/her as the dispute mediator.
Problematic is the definition of sub-paragraph VII, according to which the mediator is obliged to send the
dispute-related report to the Minister in the case of his/her request. It shall be taken into account that the
LCG doesn’t specify the requisites and form of the mediator’s report. Consequently, the mediator shall
determine the standard of equal observance of obligation of submission of report and preservation of
confidential information. E.g. the mediator’s report may include an indication to the circumstances like the
time and place of conducting joint and individual meetings; the status and identity of the persons attending
the meetings; in the case of strike — the time of its initiation and termination, etc. Nevertheless, the factor of
mediator’s reporting obligation may be seen as an additional barrier for building trust towards the mediator
and mediation process.

Like as it was mentioned during analysis of principle of voluntariness, the attitude of the parties
towards the mediator may have decisive significance for the efficiency of mediation process. In the context
of obligation of confidentiality, the favorable attitude of the party will transform into trust and it creates
even greater challenge for the mediator. Observance of confidentiality represents fiduciary obligation of the
mediator.” Consequently, s/he shall compile the report and, at the same time, interpret his/her reporting
obligation to the parties very carefully.

4. 3. Party self-determination

Party self-determination (decision making by the parties) is one of the most important advantages of
mediation process and represents the primary defining sign of its essence. The regulations of the LCG don’t
jeopardize the realization of the mentioned principle in mediation process. As a result of reconciliation, the
parties conclude collective labor contract to introduce modifications in it. Problems are mostly related to
determination of the content of such agreement and scopes of competence of the mediator. LCG provides
no exceptional reservation on determination of decision-making subject.

From practical viewpoint, the problem of requirement of “endorsement” by the mediator of the
decision, made by the parties, may arise. The above-mentioned, as well as the desire of receiving legal
consultation (legal assessment) from the mediator, who has the qualification of lawyer, is related to the
expectations of the parties in regard to mediation and mediator. The issue of signing the agreement of the
parties by mediator is not homogenously assessed in practice. The form of such signature is also disputable.

5. Mediator’s Impartiality and Unlimitedness of Alternatives

Mediator’s impartiality and unlimitedness of alternatives are discussed in mutual connection for the
purpose of the present article. The problems related to the mediator’s impartiality in labor disputes,

> Garner B. (ed.), Black’s Law Dictionary, gt ed., Thomson West, 2004, 1315.
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primarily, are conditioned by the essence of labor dispute. In particular, the judgment is developed in the
article that following the protective function of the labor law, with consideration of imperative norms of
LCG, the range of alternatives in mediation process is significantly limited. More exactly, the need of
determination of the conditions, agreed by the parties, with the Labor Code, increases. Consequently, the
question arises on equipping of mediator with such function and the mediator’s impartiality is jeopardized.
Such question is particularly problematic for the mediators with lawyer’s qualification, who, with
consideration of their education, are capable of implementation of such function. But conflict, caused by
regulation of the mediator’s role in mediation process arises between their capability and desire.

5.1. Imperative Norms of LCG

When determining the scope of rights and obligations for collective labor dispute mediator, the
meaning of imperative reservations of the Labor Code of Georgia shall be taken into account. In particular,
in accordance with 1 III of the LCG, labor contract cannot establish norms, different from those provided
by this Law, which worsen the condition of an employee. The regulation, provided in 6 X, shall also be
taken into account, according to which the provision of the individual labor contract or the document,
specified in p. 3 of this Article, which contradicts this Law or collective agreement, concluded with the
same employer, shall be null and void, with the exception of the case, where individual labor contract
improves the employee’s condition.. In accordance with the Article 13 IV of the LCG, the provision of
internal labor regulations, contradicting individual labor contract or collective labor contract or this Law,
shall be null and void. It is also important to consider 43 IX of the LCG, according to which the provision
of collective contract, contradicting this Law, shall be null and void.

Consideration of the above-mentioned provisions, following their imperative nature, is unconditionally
important. Determination of their relation with mediation process is of current importance, as the outcome
of mediation process aims at achievement of agreement between the disputing parties. It is problematic to
determine how much the obligation of observance of LCG standards apply to mediator. Fundamental
analysis is required for answering this question. E.g. in the case of court-annexed mediation the text of
agreement, achieved between the parties is finally handled by judge. In this case, judge is deemed as the
guarantor of legality of the agreement. Such institution of control during mediation of collective labor
disputes doesn’t exist; so, in given case, the role of mediator from the viewpoint of ensuring legality of
agreement obtains critical importance.

When formulating an answer to this question, the mediator’s role is treated as the key argument. In
classical understanding mediator appears as an expert of the process only and not an expert of factual
circumstances. Consequently, determination (verification) of compliance of the agreement achieved
between the parties with the Law is unambiguously beyond the scope of mediator’s rights and obligations.
Imposition of such obligation on mediator would complicate the dispute consideration procedure and
depreciate the main value of mediation, as of an institution.

On the other hand, practical results of limitation of mediator’s functions shall be taken into account.
Agreements, concluded in contradiction with imperative norms of LCG, with consideration of their
outcome, are primarily harmful for the parties. It shall also be noted that mediators with lawyer’s
qualification face more complex challenge in this case. So it is important, on the one hand, to form the
expectations of disputing parties correctly. In particular, the parties shall be aware, that the mediator will
not provide legal service in the course of mediation. The above mentioned is particularly important in the
environment, where “weak” parties to collective labor disputes participate in mediation process without
lawyer. On the other hand, the mediator- lawyer without the authorities of legal assessment can indicate to
the party the need of immediate legal consultation.
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5.2. “Interference” in the Essence of the Dispute and its Forms

Traditional American school of mediation considers interference in the essence (content) of dispute
unjustified. Mediator is considered as an expert of the process and not of the case. Such approach is
conditioned by the necessity to ensure trust towards mediator’s impartiality and mediation process.
Nevertheless, international practice knows examples of mediator’s interference in the content. In particular,
Canadian school of mediation considers “interference” of mediator in collective labor disputes not only
admissible, but, in individual cases, necessary. While understanding this formulation, it is important to
property define the essence of “interference” and its purpose. In all cases, the principle of “interference”
shall be defined in favor of mediation process and interest of the parties.

There are different types of mediator’s interference in the case. In addition to interference in mediation
process and essence of the case, professional mediators talk about interference in relations between the
parties. “Interference” in mediation process implies its management. Consequently, the above-mentioned
represents not the right, but obligation of the mediator. From this viewpoint, use of the term “interference”
in regard to the process is improper. The necessity of interference in the essence of the case, most of all,
appears in the case of collective labor disputes. The above-mentioned imperative rulings of the LCG
represent pre-condition of such interference.

Besides, the necessity of mediator’s interference appears in the case of the so-called “dead lock
situation”. In such case, interference in the essence of the case implies proposal of separate decision by the
mediator, but not its adoption. As a rule, such proposals don’t reflect directly in the agreement of the
parties, but they can bring the required charge in mediation process. In particular, proposal of separate
alternative by mediator “sobers up” and activates parties. Actually, it is the method, used by mediator for
stimulation of searching for alternatives.

In the case of interference in the essence of dispute resolution selection of proper method and proper
time by mediator is very important. Such interference may be expressed in “in-depth inquiry”®. When using
the above mentioned method, the mediator doesn’t assess the legality of agreement of the parties, but
pushes parties to assess the risks of their actions themselves. For the purpose of preservation of mediator’s
impartiality, such tactics should be used in the case of checking of alternatives in private conversation’ or
during the other stage.

An interesting judgment could be developed about connection of “interference” in the essence of
dispute with the values of mediator (mediation process). Namely, one of the key values of mediator
(mediation process) is ensuring of consideration of maximum alternatives of resolution of the case.
According to this logic mediator is “obliged” to use his creative vision and professional skills for finding
non-traditional decision, acceptable for both parties.

When developing such judgment, the above-mentioned value of mediator (mediation process) may be
related to one of the four golden rules of strategy proposed by Roger Fisher and William Ury.® In particular,
searching for mutually favorable alternatives is one of the guiding principles of interest-based negotiation,
presented in “Getting to Yes.” Consequently, it can serve as an useful argumentation of such an opinion.

6. Additional Factors, Determining Complexity
6.1. Quantity of Persons Participating in the Dispute

The specificity of collective labor mediation is also expressed in the circumstance that numerous
employees are represented at mediation table. In most cases, the mediator has no direct access to employees

% Mainly in private conversation (caucus).
7 Reality Testing.
¥ Fisher R., Ury W., Getting to Yes/Negotiating Agreement Without Giving In, 2™ ed., 1991, 56-80.
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or all employees. Direct communication plays enormous role in mediation process. In the given case,
mediator shall study the efficiency of communication between the represented persons and the persons
representing their interest.

The issue of doubting of transparency of communication between the represented and representing
persons by the mediator may be perceived by the parties as a problem.

On the one hand, in the case of existence of reasonable and well-grounded doubt, the mediator can
focus on such communication problems in individual conversation with the party only for the purpose of
identification of real interest of the parties.

On the other hand, such action of the mediator may be perceived as improper interference in relations
and deepening of the problem. Only recently the mediator is joining the relations of employer and
employee, which exists for years, and consequently, the problems exist. Thus, mediator shall be very
careful when studying the existing relations between the parties and identification of their interests.

6.2. Wide Range of Demands

Mediator shall possess the skill of systemization of problematic issues existing in the dispute.
Classification of these issues shall be carried out according to their complexity. There are different views
about the mentioned issues. On the one hand, starting with consideration of relatively simple issue may be
deemed appropriate from the viewpoint of stimulation of achieving small, step-by-step agreements between
the parties. On the other hand, starting with consideration of the most complex and decisive problem is
protracted in time, the interest and readiness of the parties towards negotiation process may significantly
weaken. So, systemization of disputable issues and the order of consideration shall be determined in
agreement with the parties, according to the specificity of dispute, on a case-by-case basis.

The disputable issues also differ from one-another according to the interests — whether they are
rnonetary9 or non—monetalry.10 Non-monetary interests in labor disputes are less common. In their turn,
monetary interests are not limited only by salary; e.g. the number of days of annual leave, which indirectly
expresses monetary interest.

Mediator shall efficiently use common interests of the disputing parties. In the case of collective labor
disputes, as an example, the interest of development of the company is considered as such. It is obvious that
production of high-quality products and, consequently, increase of the company’s profit is a common task
of the honest employer and employee. The dispute basically arises in the case of determination profit
distribution policy (and its priorities — investment, salaries, company development).

6.3. Use of the Right to Strike and Lockout

In the case of mediation of collective labor disputes the possibility of using the right to strike and lockout
by the parties shall be taken into account. The Article 49 of the LCG provides definitions of strike and
lockout. In particular, according to 49 I of the LCG, strike is the temporary voluntary refusal of the employee
to fulfill the obligations, specified in labor contract, completely or partially, in the case of dispute.

According to 49 II of the LCG, lockout is defined as temporary voluntary refusal of the employer to
fulfill the obligations, specified in labor contract, completely or partially, in the case of dispute. It is
important, that the LCG relates the origination of the right to strike and lockout in collective labor disputes
to special pre-condition. In particular, according to 49 III of the LCG, the right to strike and lockout in the
case of collective labor dispute emerges immediately upon expiration of 21 calendar days from sending of
written notification to the Minister in accordance with 48" III or appointment of dispute mediator by the
Minister on his/her own initiative according to 48'1V.

’ Monetary.
10 Non-Monetary.
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The possibility of using the right to strike and lockout in the process of mediation is considered as the
subject of manipulation by the parties. Mediator shall treat such manipulation — warnings of the parties on
the use of the mentioned right during private or joint conversation - with special care. Rationalization of
alternatives and stimulation of compromises by the parties is achieved through proper management of such
“threats” by the mediator.

The ruling of the LCG, according to which the parties are obliged to continue agreement procedures
(LCG 49 1V), is important. Management of mediation process in the environment of ongoing strike and
lockout represents special challenge for the mediator. In such circumstances ensuring of impartiality on the
part of the mediator is particularly difficult. From practical viewpoint, the party- initiator of strike or
lockout needs more extensive communication from mediator’s side. The forms of communication may be
different. For this very purpose, the mediator shall ensure equal protection of rights of the parties and
preservation of his/ her own reputation.

It is particularly important to consider 49 VIII of the LCG, according to which, in the case of strike or
lockout, the employer is not obliged to provide remuneration to the employee. When developing the
strategy of negotiation, on the stage of formation of the limit of compromises, the employee’s party shall
profoundly assess the impact of the above-mentioned ruling on the final outcome.

6.4. Excessive Public Interest/ Media Relations

Excessive public interest is encountered in the case of collective labor disputes. The parties to such
dispute are mainly involved in the field of service and none of subjects are damaged as a result of collective
labor dispute, existing between them. Mediator shall demonstrate special precaution in the course of
relations with media. On the one hand, mediator has moral obligation not to deviate from questions, asked
in regard to the dispute. Just mere existence of excessive public interest conditions the mediator’s
obligation to assess the issues, related to the dispute, publicly. Nevertheless, in the course of performance
of this mission, with consideration of preservation of the mediator’s reputation, two main problems shall be
taken into consideration.

Primarily, mediator shall prudently select the part of information, which s/he considers necessary to
make public. Mediator shall walk on the edge between satisfaction of public interest and preservation of
confidential information.

Alongside with preservation of confidentiality, mediator shall take care of negotiation process. S/he
shall be as moderate and free from assessments related to the process as possible. Mediator’s premature
statements may have direct or indirect impact on negotiation process, and in the worst case — on trust
towards the mediator. Together with factual circumstances (confidential information) of the case, the
information, related to the process shall be handled with care. Making the details of mediation process and
participation of parties in it public is absolutely unacceptable in the course of mediation process. Making
public statements during strike or lockout is particularly risky: in such circumstances the public demand for
the information, as well as the need of mediator’s prudence increases.

7. Conclusion

Finally, the mediator of collective labor disputes faces serious challenges. S/he has to make a choice in
the case of conflict between action principles and professional values. In the environment of lack of
professional regulation of mediator, such decisions significantly determine key trends of development of
the institution. For this reason, each step of mediator or any decision, made in regard to process
management shall be assessed with special care.
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Rusudan Tvauri’

Standard of Binding by Confidentiality
Principle in Mediation Process

The goal of the article is to determine the role of confidentiality principle in the process of
mediation, the standard of binding of the mediation process participants based on this
principle, as well as circumstances under which the limitation of this principle is possible.

The article examines mediation process’s participants’ protection under the principle of
confidentiality and proposes position that there is no need to necessarily define the absolute
quality of confidentiality as well as its extra limitation by imposing various exclusions. Except
for several almost universal exceptions which are established by the legislation of the majority
of European countries and USA additional exceptions like the compatibility with good faith
principle must be defined based on concrete cases , in order the parties are not given the
opportunity to malversationly use the mediation institute.

Key words: Mediaton, principle of confidentiality, mediator ethics, confidentiality principle
regulations, exemptions from confidentiality.

1. Introduction

Mediation is a relatively new method of alternative dispute resolution in legislation which is in the process
of step by step development. This institute represents alternative process of court proceedings when the third
neutral party (mediator) helps the parties to solve the existing dispute.' Fundamental priorities of mediation: time
and cost efficiency, maintaining the future relationships and possibly existence of creative alternatives for
agreements between the parties.” In most cases the involvement into mediation process is voluntary, though the
court mediation institute considers transferring some of the categories of disputes to the mediation institute.®

The peculiar character of mediation as an alternative dispute resolution - to influence personal
transformation - is consequent from its capacity to help parties to identify interests and problems to cope
with the problems themselves.” The principles of mediation are unchangeable despite the fact that there are
different forms of this process.” Mediator (the third party) conducts mediation process in compliance with
those stadnards which represent the essense of mediation®, the most important of which is the standard of
confidentiality responsibility. The fact that the confidentiality is a precondition of mediation success is an
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axiom for practitioners and academicians. Strong confidentiality is a determining condition for establishing
cooperative relationships between the parties and the mediator.”

At first glance the principle of confidentiality does not require a special legislative regulation. The
parties can use contract law as the basis and consider the confidentiality protection term in the contract
though it is obvious that there are several factors justifying the need of legislative regulations. For example,
the legislative regulation is needed when parties are unable to consider a desirable confidentiality in
contracts. Civil procedure law does not consider any contract stipulations with regards to applicability of
testimony.® In condition of existence of separate circumstances , mediation is loomed with formal
legislative procedures.” Mediation is being implemented in the shade of legislation and in parallel aspires to
solve a dispute on the basis of agreement between the parties. It also ensures the process integrity, social
requirement of access to information and unity of legislation.'® Confidentiality means the extent at which
the existence of concrete facts are/will be known: 1) that there is a dispute between the parties; 2) the
reasons of the dispute initiation; 3) that parties have resolved the dispute, and 4) the condition of dispute
resolution. It is probable that in certain types of disputes the public “rehabilitation” is essential; in other
cases the risk diminishment requires conﬁdentiality.”

The goal of the article is to determine the role of confidentiality principle in the process of mediation,
the standard of binding of the mediation process participants based on this principle, as well as
circumstances under which the limitation of this principle is possible.

2. Importance of Confidentiality Principle

It is necessary that the parties “confide in” for the successful process of mediation. Informal character
of mediation predisposes free conversation on facts, interests and problem resolution. The quality of
participation of the parties in this process would be decreased if due to non-disclosure of information their
expectations would elude from reality.12 Mediation, compared to simple negotiations, ends with more
successful results as a mediator analyzes and constructively uses the information received during the
separate meetings with the parties."” Mediator is doing creative work, he can achieve positive result of his
work only if the parties are sure that the information they share with him will not be disclosed without their
consent."*

There are “internal” and “external” types of information confidentiality distinguished in practice.
Besides the responsibility of “external” confidentiality protection which means non-disclosure of
information out of the scope of mediation, mediators emphasize the other mechanism of this principle
protection — “internal confidentiality”, which covers the responsibility of a mediator not to disclose
information without the consent of the parties directly in the process of mediation."” The parties often use
separate meeting mode to make their proposals. In particular, a mediator is responsible to handover the
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Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford Univesrity Press,

2013, 49.

’ Ibid, 1287.

"% Tbid, 1288.

" Burnett C., Advising Clients About ADR: A Practical Guide to Having Difficult Conversations About Selecting Op-
tions, Alternative Dispute Resolution, Yearbook 2014, Thbilisi State University Publishing House, Edition 2014, 378.

2" Folberg J., Golann D., Stipanowich J.T., Kloppenberg A.L., Resolving Disputes Theory, Practice, and Law, 2™ ed.,

Aspen Publishers, 2010, 478.

Ware J.S., Principles of Alternative Dispute Resolution,Thomson West, 2007, 324.

" Tbid.

'S Stark H.J., Frenkel N.D., the Practice of Mediation, Aspen Publishers, 2008, 312.

8

13

43



information or a proposal to the other party after the separate meeting. This process is considered a
weakness of internal confidentiality because during the meeting it is possible that inadvertently to mediator
the “leakage” of strategically important information of one of the parties will occur.'®

A mediator must bring to the focus the major interests and needs of parties, which is impossible if the
parties do not have the trust. Even justice requires the protection of confidentiality. Apart from the
traditional court system the parties have expectations that the information given by them will not be
publicly disclosed and used during the trial. The mediation would be a mechanism of obtaining the
evidences if the communications implemented during the mediation process would be allowed to be used as
evidences. Presenting a mediator as a potential witness will possibly have negative effect on free
communication of parties, because no matter how careful the mediator will be during testifying process, it
will be in favor of one of the parties and correspondingly distructs the mediator’s as an independent
broker’s image. '’ Finally to a large extent, the information secure classification predetermines the motivati-
on of parties to choose mediation as a method of dispute resolution because in this case the resolution of the
commercial or simple neghbourhood disputes become possible without attracting attention."®

The information revealed during the mediation process helps the parties to elucidate the real interests which
in turn is an efficient precondition of successful dispute resolution. Despite the above the absolute character of
confidentiality may cause the number of complications. For example, in some countries the legislation requires
the consideration of the principle of good faith in the process of mediation, while the confidential character of the
process makes it impossible for court to define the extent of correspondence of the participants to the
abovementioned principles.'’ Today the mediation programs are established aiming at relieving the courts from
overload while relatively less importance is given to the basic principles of mediation.” It is absolutely possible
that the parties are interested in the process procrastination as well as, hoping that the mediation is confidential,
there is a possibility that a party presents irregular facts. Due to the irregular information the other party may
suffer and at the same time the fact of unconscientiousness is becoming difficult to prove.’

It is interesting that among the academicians of the United States of America there are the discussions
of the following type: in case of partial or verbal mediation agreement whether the contract law has to
define the limits of the use of the documents compiled during the mediation conferences as evidences. The
other topic for discussion is whether it is necessary to define the limits of a mediator’s privileges.2
Consequent from the above we can assume that confidentiality has the potential to increase the external
negative factors which were “settled” by the lawmaker.” Besides the above, the privileges granted based
on the confidentiality principle draw back the potentially important evidences and limits the access of the
society to the information which is possibly necessary for the protection of interests of the democratic
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society.”* That is why it is of particular importance to define the exclusions which will balance the
abovementioned circumstance.

The responsibility to protect the confidentiality bears public interests in that it provides the trust and
hence the open communication with “potential customers” of mediation which will be reflected in
resultative mediation agreements in future. Though the confidentiality of mediation process may possibly
become inhibiting factor for “public weal”. For example, when a big organization is involved in mediation
process the issue of public awareness on the problems or proposals which may influence the society might
not be insignificant.”> The attempt to achieve balance between the implementation of the confidentiality
policy from one hand and the necessity to disclose the information from another hand resulted in creation

of confidentiality labyrinth, which in its turn is full of exclusions. 2

3. Major Addressees of Selection Based on Confidentiality Principle

The concomitant principle of a trial is that the parties possess and present all types of relevant evidences
which can be used in support of their position, including the information obtained during the mediation process.
The necessity to present the evidences contradicts the responsibility to protect confidentiality.”” Consequent from
the above it is important to determine the persons for which the confidentiality principle is the relevant law and
at the same time to define the limits of the relevance of the law. It is natural that according to the confidentiality
principle the selection addressees are the persons participating in mediation process. Despite that the process is
not public the small group of persons still have the access to important information. The abovementioned group
of people consist of: the parties, mediator, representatives of the parties, and the third parties from their side
consisting of experts, translators, assistants and the persons who invited at mediation (for instance, neighbors,
business partners).”® Consequent from the mediation process the confidentiality may be efficient between the
parties as well as between the mediator and the parties.”’

3.1. The Parties

It is natural that in the process of mediation the parties are the main actors. They play the active role in
the process and they are to sign the agreement.*® In general the responsibilities of the parties compared to
the responsibilities of the mediator are relatively less reviewed. The source of these responsibilities could
be the Contract Law, Mediation Law or the Court Regulation on Mediation. Consequent from the
Agreement the reference point for the responsibilities is the conduct of conscientious and thorough
negotiations, though it is difficult to determine the limits of this responsibility accomplishment because the
parties are not obliged to complete the negotiation with the agreement.’’ Confidentiality protection
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reservations are the most trustworthy method to protect information, though it should be taken into
consideration that the reservations are mostly applicable for the parties and not for the third par'[y.32

According to the legislation of Netherland the parties are assigned to present the facts conscienciously.
The responsibility of information confidentiality protection is confronting it. Despite that the tendency of
the last years incline in favor of confidentiality, the Regional Court of Amsterdam in one of the cases
allowed the parties to present the mediation related documents bypassing the confidentiality principle.
Later the resolutions rejected this kind of evidences as it was considered that the confidentiality is the main
feature of mediation process and that it is the fundamental for achieving the final successful agreement.*
Despite the strong mechanisms of confidentiality protection considered by UMA which prohibits disclosure
of the information®® obtained during the mediation process in the court not only for mediators but for
parties, as well as for other persons participating in the court, the mediation practice of Washington
demonstrates that it is better to protect this principle through Contractual Reservations.”

3.2. Mediator

It is noteworthy that regulation of the confidentiality principles with regards to mediators is more often
defined by professional ethic norms than by the law. The responsibility of mediators to protect confidential
information covers two type of responsibilities: mediator must not disclose confidential information
directly in the process of mediation and after its completion. In the first case a mediator can possibly
facilitate the fulfillment of the responsibility by proposing to the parties to sign a confidentiality agreement
containing the responsibility of the mediator to disclose the information obtained in the process of
mediation. If we judge based on the practice, the approach of this kind is very convenient as the mediator
does not need to ask parties on which information he can disclose and which not immediately during the
process of mediation.*® Despite that the mediator has right to disclose confidential information he can also
use this information to present such version of possible agreement which the parties will not be able to
identify through the process of direct communication.”’

Of course it is undesirable for the parties if the mediator appears as a witness in the court, because he
represents a big source of relevant information after the process of mediation. There are three possible
cases of information disclosure in the court by mediator: mediation process was unsuccessful and one of
the parties requests that the mediator justifies the opponent’s 1. Application 2. Health or financial
condition; 3. Explains the conditions of the agreement and justify the unscrupulous behavior of the
opponent.”®

The big majority of legislations considers obligatory the presumption of inadmissibility to interrogate
mediators as witnesses, though it may possibly be considered a little bit exaggerated as it is unclear to why the
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parties cannot agree on releasing the mediator from the responsibility of confidentiality.*® Protection of
mediation confidentiality is taken into account in the law of the United States of America through granting the
privilege against the madiator’s testimony.*’ Though according to UMA a mediator has right to disclose the
information regarding the attendance by the parties and the fact of achieved Agreement.*' As for France,
during the court mediation a mediator is responsible to inform the judge only the existing information about
the agreement of the parties.* It is interesting that according to the resolution made in 2009 by the Supreme
Court of Netherland mediators were rejected in abstaining from being witnesses. The Court explained that
despite that the confidentiality principle is very important there is a risk that the mediation obtains other image
and will be implemented by the persons who are not subordinate to regulations, do not have the qualification
and hence are not the subjects of disciplinary responsibility. The court considered that the social interest of
learning the truth in concrete cases is more important in comparison to the protection of confidentiality
principle. Consequent from the above mediators in a number of cases must bear a testimony in the court
though the judge gives the opportunity to abstain from disclosure of information in some of the cases.*’

3.3. Third Party

According to German legislation mediators and other persons involved in mediation process, for
example: paralegals, assistant mediators, are assigned not to disclose the information obtained during the
mediation process. Based on the agreement between parties the persons attending the mediation process are
not bound with the confidentiality protection responsibility. (For instance: neighbors, members of family,
experts).* The regulations of Netherland with regards to the abovementioned topic is different, in
particular, the obligation of mediation participants to protect confidentiality is preconditioned by
confidentiality agreement, in other case the information presented by these people may be used by the
parties during the following court processes.*’

4.Topics Related to Confidential Information

Confidentiality principle protects the communication implemented during the mediation process.
Hence it is necessary to define the topics protected under this principle. Under the mediation
communication verbal as well as non-verbal, written communication is meant.** Communication is defined
as information and idea transfer process."” Non-verbal communication to be considered confidential, a
party has to objectively demonstrate that the communication was meant for the parties involved into the
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mediation.* It is important to define the reference point of the period since which the communication is
considered confidential to avoid “overarching confidentiality”. Correspondingly, in case of the court
mediation the reference point could become the moment when the court passes the dispute to mediation,
while in the case of out of court mediation - the moment when the parties address the mediator for the
mediation service.*’

Reservations regulating confidentiality determine the formation of types of communication limits
implemented in mediation: all types of communication that occur during the mediation process is
confidential information®® and the communnication that refers to the subject of the dispute is confidential
information.”' Despite that the reservations of the first type encourage the parties to communicate in free
mode during the mediation process on the other hand in the name of confidentiality this kind of
comprehensive definition covers all kind of information no matter how relevant the information is with
regards to the dispute.’® It is a topic of separate review to determine the communication accomplished by
which party is considered the communication according to the confidentiality principle. According to UMA
the mediation communication is defined as a verbal or written action, which was implemented by a party or
its representative in the presence of the mediator or by a party or its representative in response to the
mediator.” Tt is noteworthy that the announcements, comments, expressed views and recommendations
made by a mediator are also considered a mediation communication. The views and assessments of a
mediator are consequent from the verbal or non-verbal communication of the parties during the mediation
process which logically defines the confidentiality of assesments and views of the mediator.™

The communication concept protected by the principle of confidentiality is different in legislative
regulations of various countries. According to the draft law of UNCITRAL not only the communication
implemented in the mediation process, but also the pre-mediation meetings when the mediator gets the
information on facts or reviews the condition of the agreement is considered the communication protected
by confidentiality.” It should be noted that there is no definition of mediation communication in legislation
of many states, consequent from the fact the parties do not have complete information on what is
considered under the mediation communication, hence their participation in mediation process might not
possibly be complete.”® In contrast to the abovementioned UMA fills out the gap and explains that the
verbal or non-verbal announcement and note made in the mediation process or with the aim of mediation is
considered the communication.”’

The legislation of Great Britain devides the information obtained during the mediation communication
which is considered confidential into the following categories:

a) The information under the control of a party.

b) The information which is under the control of the mediator and the fact was established during the
mediation process of during the preliminary meeting.
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¢) The information which exists independently from the process of mediation.

d) The information which is known to all parties of the mediation.

e) The information known to only one party (which possibly shared the information with the
mediators)°®.

According to the legislation of California besides the communication existing during the mediation
process the concept of confidentiality covers the consultations with mediators before the mediation process
starts.>’ Though the communication circle is limited and covers only the following topics: communication
with the mediator aiming at the initiation of future mediation process; review of mediation process from the
point of view of dispute resolution opportunities; recommendations of mediators.® According to California
State legislation even the information shared with mediators during the separate meetings is considered
confidential.®' It is interesting that the communication between the mediation party and the representative is
not confidential except for the cases when there is an evidence that it was implemented aiming at
mediation.*

5. Restriction of Confidentiality Concept in Mediation

Under mediation often confidentiality and secrecy is assumed, though keeping to the confidentiality
protection demand is never absolute and sometimes as it is difficult to detect the limits of this principle.*®
The courts are not bound by confidentiality agreement between the Parties hence the protection of
confidentiality of the communication during the following court session totally depends on the level of
exclusions from confidentiality protection.®*

The availability of an alternative method of a dispute resolution is different in various countries and
mostly depends on the existing jurisdictions of countries.” The reservations that cover the confidentiality
principle in legislation often regulate only concrete group of persons: mediator and the persons involved in
mediation process. Consequent from the above the mediator is subordinate to the principle of
confidentiality while the parties — do not. To ensure the confidentiality of communication from further
presentations in the court the confidentiality responsibility must cover the parties and their representatives,
moreover we even can comapre the non-responsibility of the parties and their representatives for
confidentiality with the trapping.®® The abovementioned legislative gap is mentioned in Article 7 of
European Directive®’, which is devoted to the confidentiality of mediation. If not agreed in another way, the
member-countries provide the recusation of the mediator and persons participating in mediation from
further testifying in the court based on the accepted information, except for the cases when it is in the
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interest of the public, mainly it refers to the Children’s Rights, physical and psychological immunity of
people or when it is impossible to achieve result without information disclosure.

Article 7 prohibit the information disclosure only to the mediators and persons involved in the
organization of mediation process, there is nothing mentioned about the parties of the process. Technically
this kind of reservation will enable the parties to use the information in the court or in the arbitrage. It is
interesting that the member countries have implemented the mentioned reservation into their legislation
without any change, while in some countries the reservation is adapted and then implemented into the
legislation, for instance Portugal has modified this reservation.”

In the United States in response to the topics related to confidentiality the special Mediation Ac was
developed70, which mostly is concentrated on the issues of confidentiality; and some of the States
implemented the Norm of the Act in their legislation.”’ In some of the States the desire of the parties to
avoid confidentiality was taken into consideration and consolidated it in the legislation but in some of the
States it is prohibited.”” It is interesting that California Supreme Court rejected the UMA approach which
implies privileges for the parties and mediators in concrete circumstances.”” Some of the states have
consolidated the codified exclusions of confidentiality, for example: the legislation of Visconsin gives right
to produce, so called, the video recording in cases of doubt that the use of privilege can result in unjustice;
the legislation of Ohio requires the honest participation of the parties in mediation process.”

Mediator must not conceal a crime”. It is possible that the parties which addressed a mediator to help
resolve a dispute which is connected with of a committed crime by the parties. The mediation process
confidentiality must not be used for concealing this kind of actions. Given the fact that the Mediator is a
leading person in the mediation process he is responsible for avoiding the misuse of the process.’® They say
that if a Mediator has doubt about such kind of situation he is under the ethic risks.”” In this case if the
Mediator does not react adequately he cannot expect being protected by the professional behavior rules.”® It
is noteworthy that the legislation of the majority of the United States consideres the confidentiality
principles exclusions if the case bears criminal signs. In the legislation of France the limits of
confidentiality norms is blur, for example, a Mediator is responsible to convict the parties in case the post-
mediation agreement bears criminal signs.” According to the mediation rules and court practice of
Netherlands the mediation is not subordinate to confidentiality rules on criminal cases and explains to
mediators the responsibility of confidentiality in case of criminal signs detected during the mediation
process.™
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6. Confidentiality Principle Restriction by Mediator during the Ethic Collision

The moral responsibilities of mediators pushes them to breaching of confidentiality principle in a set of
certain circumstances. The Ethic Code of Mediators releases them from the responsibility of confidentiality
principle protection in the mentioned cases.®’ In case the legislative base does not give ground for
exclusions in the confidentiality principle protection, mediators can rely on their own ethic position without
any legislative standards. Mediators’ dilemma is consequent from the responsibility of confidentiality
protection, which comes in conflict with the disclosure of the facts which from the point of view of a
mediator need to be disclosed. There is no standard answer to the dilemma hence mediators must act
according to the mediation agreement rules, mediators’ ethic rules, the importance of the information and
the level of irrelevance of the information with regards to the public order.®

Mediation, by its nature, is a free process controlled by the parties and its integration with the system
of legislation is associated with the challenge. One of such challenges is coexistence of honesty and
confidentiality principle. In case of the demand on honest participation, there should be corresponding
exceptions in the confidentiality rules, as the communication implemented during the mediation process is
the justification of absence of honest negotiations.83 With regards to the limits of information disclosure
existing in the United States Court practice there are various approaches. Correspondingly it is difficult to
get the vision on the acceptable level of information disclosure in a mediation process and how can a party
be protected from dishonest acts of another party. Definition of honesty principle is an issue full of
contradictions. Term “honesty” possibly is expected to have lots of meanings and because of that it is very
difficult to develop a standard for it.84 It is not precisely defined what kind of behavior is considered
unconscionable. From one side according to European law of contract “honest behavior” corresponds to the
behavior model according to which the parties have to act.*> Courts in their practice reduced the notion of
honesty to the level of attendance and presentation of decision-maker persons in mediation process.*
Professional Cimberly Kowaki consideres that “he realizes the notion of honest behavior only when he
encounters it”. On his opinion there must be standards developed with this regards. There is also a
consideration that honesty standards in mediation process must correlate to reasonable palrticipation.87

Honesty does not mean that the parties are responsible for resolution of a dispute and it must not be
used to indulge the parties to resolve the dispute consequent from any economic basis™. There is a written
report according to which one can judge whether the parties behaved honestly or not. For example, in
Minnesota a Mediator swears when before witnessing. In this case a mediator is given the decision-making
role which affects his neutrality. According to alternative options a mediator must inform the court on what
happened in the process of mediation and the court will make the decision on whether the parties behaved
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honestly in the mediation process. If it becomes necessary in both cases the court sets sanctions. By
restricting the mediator’s rights to act as a witness and limiting directives on pre-court allegations the
exceptions on confidentiality principle are limited. It is possible that the complications caused by
exceptions of honesty principles breaches, the positive sides of this responsibility will preponderate.*
According to another point of view, it is difficult to define the meaning of “reasonable participation in
mediation process”, as it is connected to the issues of fundamental justice. Consequent from the fact that
the courts and the lawyers are unable to define the general definition of honesty responsibility the parties
might not define what mode of behavior is considered honest participation. According to one of the federal
judge the honesty requirement in the process of mediation covers two major components: the role of a
mediator and the actions related to the participations of the parties in mediation process.90 The mediator
who knows that he is responsible to evaluate the honesty of parties has to shift from neutrality to evaluation
category. It is noteworthy that the parties think a lot that the mediator is evaluating their participation in
mediation process and there is a big probability that the volume of disclosed information will be
decreased.”’ Supreme Court of one of the states took a strict position with regards to include in mediation
process the demand on honesty because, despite that the Court has right to pass the case to mediation the
Court is not responsible to control the quality of mediation participation. During the ‘’Department of
transportation v. city of Atlanta’’ case the Supreme Court of Georgia State decided that the court of the
firsta instance had right to pass the case to the Court Mediation but did not have the right to manage the
process.”

The Supreme Court of the United States reviewed a case in which the mediator presented the report
during the first instance in which he emphasized the use of the fact that had occurred during the mediation
process by one of the parties aiming at procrastination of the process. The upper instance took into
consideration this report by the motivation that if the Participation of the Parties and their representatives
in the mediation process will not be based on honesty principles then there will be little left to protect the
confidentiality principle. Finally the Supreme Court rejected this justification as it was contradicting the
rule of free information exchange. The information in the form of conculsion was disseminated the creation
of legislative exceptions is only applicable when existing normative constructions lead us to absurd results
and humiliate the procedural rights.”®

In general the courts agree that the reject of agreement which is expressed by impossibility of a real
proposal does not mean dishonesty. In case “’Avril v. Civilmar’’ the court charged a sanction against the
respondent as the party did not conduct the negotiations honestly during the mediation process. The case
referred to the road accident. The respondents proposed 1000 USD. According to the Mediator the
respondents did not increase the proposed sum. The sanctions were based on the assumption that the
respondents wanted to procrastinate the time. The sanction was 1037, 50 USD. The Court of Appeal of
Florida decided that it was not right to sanction the party only because they did not make desirable proposal
to the other party. If we judge according to the Florida Mediation status it is not requested that the parties
must necessarily agree, moreover, it is not requested that the party must make at least one proposal either.”*

According to UMA the dishonest behavior of one of the parties of the mediation is not considered an
exception from the confidentiality principle. It is more the matter of internal regulation and correspondingly
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the mediator presenting the report at the court must be considered a clear case of the violation of this princi-
ple. From the side of the court in the phrase in document referring the case to the mediation, saying that the
parties must behave honestly during the mediation process in order to resolve the dispute means that the requ-
est to the honesty is equaled to the order — solve the dispute as mentioned in the case Salfen v. United States.”

7. Violation of the Confidentiality Protection Responsibility

The number of people bind by the confidentiality protection responsibility in legislation is always
necessarily pre-defined. In majority of cases these people are the parties of the mediation process and the
mediator. Correspondingly the violation of confidentiality principles by these people is followed by the
defined legislative responsibility.

7.1.Violation of Confidentiality Protection Responsibility
by a Party or the Representative of the Party

The Parties will be cautious during the mediation process is they know the information they disclose
may later be used against them.”® Mediation process is a communication. In the process of the commu-
nication Parties may disclose the information which contains risks for them.”” For example, information
about their personal lives, business activities.” There are cases when Parties and their representatives are
not bind with the confidentiality principle. This circumstance could be considered a gap in legislation, as in
case the parties do not reflect confidentiality principle in their agreement law does not oblige them not to
disclose the information obtained in the mediation process during the following Court sessions.
Correspondingly the adversarial principle characteristic to the courts may become the basis of
confidentiality principle violation. In case of agreement the parties usually have obligations for damage
reimbursement based on the conditions indicated in the agreement in case of agreement terms violation. If
the parties do not consider confidentiality terms in their agreement it is natural that this case there is no
legislative regulations and the parties remain unprotected from the information disclosure.

The legislation of France considers the responsibility of damage reimbursement by parties in case of
confidentiality principle violation, even more, the laywers in the analogous situation are subordinate to the
norms of disciplinary restraint of Association of Laywers. The violaltion of confidentiality rules directly or
indireclty may be sanctioned by procedural legislation.”

The authors of UMA considered the pblic interest necessity as balance of dispute resolution
transparency with regards to the confidentiality protection need by the parties and the mediator. Mediation
privilege stops when the parties agree on it, it is defined by the law or mediation is public. It is noteworthy
if an exception does not cover the issue, mediator is forbidden to present report, evaluation or
recommendation to the court and can only limit by the information which refers to mediation to achieve

successful result and attendance of the parties.'”

% Alfini J.J., McCabe C.G ., Mediating in the Shadow of the Courts: A Survey of the Emerging Case Law, Arkansas
Law Review, Vol. 54, Issue 2, 2001-2002, 182.

% Gray., Owen V., Protecting the Confidentiality of Communications in Mediation, Osgoode Hall Law Journal, 36.4,
1998, 671.

7 Brown., Kent L., Confidentiality in Mediation: Status and Implications, Journal of Dispute Resolution, 1991. 2,
1991, 334.

* Gray., Owen V., Protecting the Confidentiality of Communications in Mediation, Osgoode Hall Law Journal, 36. 4,
1998, 671.

% Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford Univesrity Press,
2013, 478.

' Ibid, 1289.
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7.2. Violation of Confidentiality Protection Responsibility by a Mediator

One of the resources of the profession control is “after the conrete action” on the basis of improper
discharge of responsibilities impose liability on the person.'®' There are several conditions which can become
a ground for complaint. Mainly these conditions refer to the absence of diligence, care and incompetence from
the side of the mediator. Incompetence is the case when a mediator becomes a reason of non-agreement
between the parties, if the mediator aiming at achieving the result gave non-qualified recommendation to the
parties or did not disclose the information which was important for the parties and which was a risk for the
mediator, or disclosed the information which he had no right to disclose. This is also the case of absence of
diligence and care responsibility. Though all the above listed cases does not mean dispute initiations.'**

A Party may require damage remuneration for the irrepevant performance of the Mediator which
means absence of diligence and confidentiality protection responsibility violation. Based on the practice the
most difficulty is the justification of cause and effect connection of the actions of mediator and the results.
The Party is eligible to require the damage remuneration for the lost opportunity of to achieve best
conditions of the Agreement as well as for the lost finance (meaning the payment of Mediator fee). The
first requirement is very rarely satisfied compared to the second one as it is difficult to assess the role of the
Mediator in non-achieving the best conditions of Agreement. Moreover, the consensual nature of non-
achieving the Agreement in mediation process makes almost impossible to impose the liability on damage
remuneration on the Mediator.'®

As it was already mentioned, there is two types of confidentiality communication: “Internal” and
External” confidentiality. The ethical rules of any mediation organization require the protection of
“external” confidentiality rules. The Mediator which violates the “external” confidentiality rules will face
the disciplinary penalty in most of the cases, besides that, the Mediator is more likely to be imposed the
damage remuneration caused by the violation of this rule in case the confidentiality condition is mentioned
in the Agreement.'

“Internal Confidentiality” covers the potential information which the parties want to get about each

105

other.”~ Mediators are the information carriers and consequently face ethic and strategic challenges. In

case a Mediator misdelivers the information he might become the object of sanctions and damage

. 106
remuneration.

Due to the absence of standards of mediators’ performance it is difficult to evaluate the
relevance of performance of mediators. Correspondingly it is difficult to define causality and damage
remuneration issues, though it is possible to present various theoretical options and according to some
theorists courts often review the cases related to mediators’ misperformance liabilities.'"’

The disputes related to misperformance by mediators are quite rare in practice. According to the
conclusion made by professon Michael Moffitt out of millions of mediation customer only limited number
applied to the court with the dispute on irrelevance performance from the side of Mediators. For example,
In Florida out of 100,000 cases since the introduction of mediation service only 49 disputes were initiated
with regards to irrelevant performance of Mediators. There are several reasons for it:

1. Mediators possess strong mechanism of self protection due to mediation agreements and court

regulations.

" Kovach K.K., Mediation Principles and Practice, 3" ed., Thomson West, 2004, 458.

192 Carroll R., Mediator Immunity in Australia, Sydney Law Rev., 23.2, 2001, 190.

"% Ibid.,192.

1% Kovach K.K., Mediation Principles and Practice, 3" ed., Thomson West, 2004, 463.

1% Tbid.

1% Ibid.

"7 Riskin L.L., Westbrook E.J., Guthrie C., Reuben C. R., Robbennolt K.J., Welsh A.N., Dispute Resolution and Lawy-
ers, 4" ed., West, 2009, 413.
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2. It is problematic for the parties to justify the damage is caused by irrelevant performance of the
Mediator.

Besides the above, the parties have representatives in commercial mediation processes
correspondingly it is difficult to justify that the Mediator made to make a Party financially unfavorable
decision, by-passing the representatives of the party.'*

The Mediation Accreditation Center and Mediation Associations are the mechanisms of influence on
Mediators. Mediator might get disciplinary penalty for the misconduct including the cancelling the
accreditation. Though, anyway, the form of sanction depends on the policy and rules of the professional
organization, which the mediator is subordinate to. Mediators’ controlling structure may be an Association,
Agency created by the government or a private employer. In its turn the quality of control depends on the
availability of well-developed standards and rules of mediators’ behavior, as well as the efficient

mechanisms of implementation of the standards and rules.'®

8. Conclusion

In parallel with the growing demand in Mediation more attention is paid to the basic principles of this
institute, including the confidentiality principle, which is one of the most important motivator of choosing
this form of dispute resolution by parties. The steps towards the dispute resolution is easier in the condition
of open communication between the parties. The openness, in its turn, is predetermined by the reveal of
implementation of potential communication of almost zero possibility. Despite the proposed principle of
confidentiality protection to the parties it is not necessarily to define the absolute quality of confidentiality
as well as its extra limitation by imposing various exclusions. Except for several almost universal
exceptions which are established by the legislation of the majority of European countries additional
exceptions like the compatibility with honesty principle must be defined based on concrete cases , in order
the parties are not given the opportunity to malversationly use the mediation institute. There are plenty of
basis of confidentiality principle limitation in the legislation of many countries. In most cases these
limitations are connected with the necessity of certain control over the particular disputes resolution; the
necessity is possibly consequent from some aspects of concrete disputes, particularly in cases of irrelevance
of final resolution to public order. Among other reasons of limitation could be the persons’ rights, which
need the access to confidential information to protect their rights.

1% Golann D., Mediating Legal Disputes Effective Strategies for Neutrals and Advocates, American Bar Association,

2009, 225.
19 Carroll R., Mediator Immunity in Australia, Sydney Law Rev., 23.2, 2001, 192.
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Paata Kopaleishvili*

Problems of Recognition and Enforcement of Foreign
Arbitration Awards made on Maritime Dispute in Georgia

Legal practice related to the recognition/enforcement of arbitration award for the private
maritime disputes made by the foreign country arbitration, effective in Georgia. All problems
generated between the non-resident entities, at the different stages of their relationship with
the Georgian legal system is generalized in the article.

Article reviews local Georgian legislation as well as international legislation effective in the
private maritime area, moreover, article covers deficiencies in the legal regulations, practices
for the document maintenance and legal evaluation practices characteristic to the
international maritime disputes.

The position regarding the following issue is presented in the article: standard for the written
“arbitration agreement”; the need for evaluation of the standard via the criteria different from
the established ones is justified.

Via the resolution of the specific dispute in the legal space of Georgia, the practice for the
recognition and enforcement of arbitration awards made outside Georgia on the private
maritime disputes has been established; moreover, within such practice, the standard on the
evaluation of evidences different to the effective standard has been established.

Key words: International Private Maritime Dispute, recognition and enforcement of arbitra-
tion award, made by the foreign arbitrage, in Georgia, standard for written “arbitration
agreement”, practice for document maintenance, additional law sources.

1. Introduction

The purpose of the present article is to study the problems of recognition and enforcement of decision
made at the specialized - maritime arbitration of foreign country in Georgia. Accordingly, the survey
simultaneously covers the problematic issue of development of arbitration law in Georgia, such as
recognition and enforcement of arbitrary decision made outside Georgia; in addition, topical issues of one
of the significant directions of the International Private Law - Private Maritime Law, such as characteristics
of paperwork and legal-evaluation in this field.

In general, for institutional development of alternative means of dispute resolution in Georgia, together
with other issues, it is important to present the practical efficiency of dispute resolution in this form, by
way of presenting the examples of specific works implemented. Discussing the advantages of dispute
resolution in arbitration, for some reason the emphasis is regularly made on the same issues, such as:
confidentiality, cost and time-saving, possibility of qualified and impartial resolution of dispute and etc.

One more and very important advantage of arbitration is least highlighted. In particular, under the
condition of globalization of modern international private legal-relationships, there are categories of
disputes, which are so saturated with various "foreign country laws”, that it is practically impossible to
place them within the framework of any one “public order”. At the same time, recognition and enforcement
of decision made by the court of any country for such dispute in other country is much difficult than
recognition and enforcement of arbitration decisions made in the same country. It can be said

Director of International Arbitration under the Chamber of Commerce and Industry of Autonomous Republic of
Adjara, Certified Mediator, Doctoral Student of Georgian Technical University Law Program.
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unambiguously that the real legal outcome for such disputes can be achieved only if they are resolved via
arbitration. The practical majority of disputes existent in the International Private Maritime Law belong to
this type of disputes, the major portion of which is resolved in well-known arbitration institutions of
various countries.

With its arbitration centers operating outside Georgia, the Great Britain is undisputed leader, which
was primarily conditioned by influence of English law on the establishment of modern international
maritime and commercial law. Under the conditions of many years’ active practice, all important issues of
dispute resolution are sophisticated and unified here. The disputes are considered by highly qualified
arbitrators, who enjoy a great reputation and authority in the field of merchant shipping. Therefore,
generalization of experience and practice of these institutions is important for the development of
resolution of private maritime disputes in Georgia through alternative means. In this regard, deepening in
such practical precedents, which have connection with the legal space of Georgia, is even more important.

The findings and considerations presented in the article are based upon the particular dispute, in which
I have represented the interests of one of the parties. The dispute began in Georgia, it’s essential discussion
has continued in one of the famous arbitrations — London Maritime Arbitrators and Mediators Association
(London Maritime Arbitrators Association — LMAA)". Finally, the arbitration decision was returned
back to Georgia again for recognition and enforcement purposes.

The desire of presentation of the mentioned above case in the form of article was conditioned by its
specificity, as the international private maritime dispute, which had to be executed in Georgia, was
unknown for legal space of Georgia until now. At first glance it seems like nothing special, but taking into
consideration that parties to the dispute did not represent the residents of Georgia, the Law of England
represented the law to be applied by the agreement of the parties, the subject of dispute was located in
Georgia and, accordingly, the interested party wanted to execute the decision in Georgia; therefore, we
were dealing with quite an interesting case.

All those problems that had been raised at various stages of the particular dispute, in the process of
dealing with legal system of Georgia, are generalized in the present article. In addition, the article presents
the practice, which, literally, had been established by joint efforts of the court and lawyers.

2. Circumstances of the Case

By the assignment of the company (affreighter - the same as consignor) registered in Seychelles, the
company registered in Turkey (carrier - the same as governing ship-owner) has implemented the
transportation of unprocessed barley from Eiski port (Russian Federation) to Poti port by the ship sailing
under the flag of Togo owned by the company registered in Nevisi island (the ship owner — the registered
ship owner)”. The freight was aimed for the resident company of Georgia (consignee). Supply was
implemented under the condition - SIF-Poti.> The ship was freighted (employed) through the broker. In

The London Maritime Arbitrators Association, The LMAA, <http://www.lmaa.org.uk/membership-browse.aspx?-
mtype=1>, The party discussing the disputes raised in international commercial navigation, one of the famous
unions. It was established in current form on February 12, 1960, although, its roots count almost 300 years.
Recommended arbitration clause about discussion of dispute in accordance with LMAA procedure is reflected in
almost two hundred various type maritime shipping documents, unified under the auspices of international non-
governmental maritime organizations. Total number of disputes discussed annually exceeds 3000.

In accordance with the Article 14 of the Maritime Law of Georgia the “ship owner” considers the nominal owner of
ship, which is registered at the appropriate state plans’ register, as well as any physical or legal entity, which is in
charge of the ship, regardless of whether it is the ship owner or uses this ship on any other legal basis, if there is no
any direct instruction to act otherwise.

3 Incoterms, 2010, <https://www.searates.com/reference/incoterms/cif/>.
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fact, two documents were signed with regard to transportation: so called “resume” for transportation
agreement - in electronic form and “bill of lading” — in the original form.

Due to technical failure and other reasons impeding the navigation, the ship, in total, spent 50 days for
transportation of freight for intended purpose, instead of planned 3-4 days. Accordingly, it entered Poti
with significant delays.

After commencement of vessel unloading, it was found that significant part of freight was damaged,
due to which the freight receiver (consignee) stopped unloading until submission of financial guarantee by
the carrier, which would give them possibility to cover the actual losses, which would be confirmed
following the unloading.

The carrier refused to submit the guarantee and, in contrary, required the guarantee for provision of
damage inflicted by ship time-out due to termination of unloading, to which the consignee disagreed. In
response to this the officers closed the ship holds and stated the lien on goods under the ordinance of
carrier.

Following unsuccessful negotiations, the consignee rejected the purchase agreement' on goods
(freight) and actually was out of forthcoming processes. The legal relationship has been continued between
the consignor and the carrier.

Following unsuccessful negotiations between the parties, the consignor has brought a claim in
accordance with the regulations of London Maritime Arbitrators Association (LMAA), with the request to
compensate the damages inflicted by breach of transportation agreement. The carrier has submitted the
counter-claim.

According to the statement of consignor, the measure for provision of claim has been implemented in
Georgia — the ship was seized,” on which the freight owned by consignor and, stated by carrier as pledged,
was located.

The dispute was discussed personally by the arbitrator of London Maritime Arbitrators Association.
The competence of arbitrator has been determined in accordance with the arbitration clause provided in the
transportation agreement. The dispute was resolved based on the written materials, in accordance with the
Law of England.

According to final decision of arbitrator, the claim of consignor was satisfied, the carrier was charged
by compensation of damage inflicted by freight destruction.’ The carrier's counter-claim was not satisfied.

In order to recognize and enforce the lawful decision made by the arbitration, Georgia has been
elected, as the actual subject of execution — the ship owned by the carrier, which was seized for the
provision of claim, was located in Georgia.

In accordance with the procedure established by the Georgian legislation, the petition together with
appropriate documents was submitted to the Supreme Court of Georgia. The court has defined the
deficiency,” according to which the party was assigned to submit the original of “arbitration agreement”
or duly certified copy, considered under the Law of Georgia “on Arbitration”, for accepting the petition for
litigation. The court did not consider as sufficient so called “resume” of transportation agreement, prepared
in electronic form, containing the “arbitration clause”, submitted together with the petition and confirmed
translations of “bill of lading” signed for this transportation, for the purpose of written “arbitration
agreement” form determined by the Law of Georgia “on Arbitration”.

* According to the purchase agreement on goods, the consignee was imposed the liability to cover the value of
purchase subject, by the agreed condition: SIF — Poti, following actual delivery of goods, which could not provide
the consignor. Consequently, the parties agreed to cancel the purchase agreement on goods and disputable freight
has been returned at consignor’s disposal.

* The Judgment of Kutaisi Appeal Court, dated 29.07.2013, Case 2/b-674-2013.

% At the Time of Making of Decision the Freight was Completely Destroyed in the Ship.

7 The Judgment of the Chamber of Civil Cases of the Supreme Court of Georgia, dated 24.02.2014, Case Nea-544-y -
17-2014.
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Discussion and justification related to elimination of gaps defined by the court represents our subject
of generalization, which was shared by the Supreme Court.® Literally saying, in this way the standard
(different from the existing one) of authenticity of “arbitration agreement” and evaluation of legal power
was established for the purpose of recognition and enforcement of arbitration decision made on maritime
disputes outside Georgia, in Georgia.

3. Subject of Evidence

There is no doubt that written “arbitration agreement” represents the basis, in general, while
determining the issue of enforcement of arbitration decision. However, during making the decision with
regard to issue of recognition and enforcement of arbitration decision, made outside Georgia, when the case
relates to the recognition and enforcement of decision made for second non-resident subject in Georgia, in
favor of non-resident subject, concerning the “arbitration agreement”, the court shall not rely only on
internal law of country and the established judicial practice.

It should not be disputable that non-resident subject, interested in recognition and enforcement of
decision of arbitration, has direct legal interest to use the law, which can be chosen taking into
consideration the conflicting principles of international private law of Georgia and which will have less
demanding character with regard to the procedure for recognition and enforcement of arbitration decision
or basics of refusal of enforcement.

In turn, the court should discuss and decide the petition according to the law to be used based on the
conflict rules. In case if the law of foreign country is applied,’ the court is obligated to take necessary
measures to determine the essence of its norms, taking into consideration their official explanation, practice
of use and doctrine in appropriate country.

In addition, for the recognition and enforcement purposes, the court should research and evaluate the
submitted evidences, taking into consideration the specificity of paperwork typical for international private
maritime legal-relationships.

Based on all mentioned reasons, the subject of evidence, more precisely, subject of evaluation was
formulated before the court as follows:

Instead of confirmation of compliance of the standards of written “arbitration agreement”, considered
under the internal legal practice of Georgia with the “arbitration agreement” submitted in the case,
justification that, according to the law to be applied in given dispute, the “arbitration agreements”
submitted in the case have legal power, meets the requirements of “New York Convention'® of 10/06/1958
about recognition and enforcement of arbitration decisions of foreign countries” and is satisfactory for the
purpose of recognition and enforcement of arbitration decision considered under the “Convention”.

According to given discussions, actually, the court was offered the standard of legal evaluation for this
type of petitions, so called “upper limit”, different from the existing one — evaluation not of contradiction
to the requirements of national standards, but non-existence of contradiction to “public order” of Georgia.

Proceeding from the purposes of subject of evidence, three different forms of written “arbitration
agreement” related to case had been evaluated.

- the written “arbitration agreement” incorporated by the way of reference — in the original of “bill
of lading”, in which the transportation agreement (charter) including the “arbitration agreement” is
indicated as the basis for legal relationship of parties.

¥ According to Judgment of Chamber of Civil Cases of the Supreme Court of Georgia, dated 07.04.2014, the petition
on recognition and enforcement of arbitration decision was accepted for litigation, Case Nea-544-y -17-2014.

% § 1, Article 3 of Law of Georgia “on International Private Law”.

"% See <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII 1 r.pdf>, is in force for Georgia since
August 31, 1994.
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- ,,arbitration clause “— signed by the parties in electronic form, in the “resume” of key conditions of
transportation agreement (charter).

- “arbitration agreement” signed in form of exchange of arbitration claim and arbitration counter-
claim, according to which the defendant did not make disputable the existence of "arbitration
agreement''. Moreover, he/she additionally submitted the counter-claim to the arbitration.

During evaluation of each form, the “New York Convention” was used as legal source, as well as
provisions regulating the specific relationships indicated in directly submitted documents.

4. Evaluation of Transportation Documents

- obligatory-legal relationship between the parties (between affreighter, the same as consignor and
carrier, the same as ship owner) has been established: based on the so called “resume”, agreed according to
basic conditions of transportation agreement, signed in electronic form;

According to the record made in last paragraph of the “resume”, the following is incorporated in it:
typical forms of unified charter of BIMCO (Baltic International Maritime Conference)”, named as
regulations provisions of (“Gencon 94”)"2.

- Existence of obligatory-legal relationship established under the transportation (charter) agreement
was evidenced by the original of “bill of lading” presented in the case.

The mentioned document also represented the typical form of unified bill of lading of BIMCO (Baltic

48, in which the details of specific legal-

International Maritime Conference), named as “Congenbill — 9
relationship is entered.

According to the general principles of incorporation, established in international maritime
transportation, referencing of any unified document in requisites of transportation documentation means
that it includes the typical provisions of those documentation, for which the reference is made,
notwithstanding these provisions are formally represented in the transportation document or not; i.e. the
complete legal content of the specific transportation document consists of combination of provisions of
major document and combination of provisions of unified document incorporated in it.

(1) complete content of the maritime transportation agreement (charter) includes also the typical
provisions of unified charter (“Gencon 94”) of BIMCO, filled in by the conditions of “resume” agreed by
the parties. Accordingly, the obligatory-legal relationship of parties shall be assessed by combination of
these provisions.

(2) complete content of “bill of lading” presented in the case includes also the typical provisions of
BIMCO?’s unified bill of lading - “Congenbill — 94”. Accordingly, the legal relationship generated by this
bill of lading should be evaluated also taking into account the typical provisions of “Congenbill — 94”.

Directly these documents are incorporated in “charter” and “bill of lading”, together with
incorporation of appropriate unified provisions (“Gencon 94” and “Congenbill-94” are considered) and
create unified legal source.

Let’s distinguish directly the issues of “arbitration agreement”, as the issue of incorporation of
autonomous agreement of parties and its compliance with the standards of written “arbitration
agreement”, out of general principles of legal incorporation.

"' Use of BIMCO unified forms is recommended in accordance with the Maritime Code of Georgia. Annex to the
Maritime Code of Georgia — “Maritime Terms used in the Code”, § 49. Accordingly, it does not Contradict the
“Public Order” of Georgia.
See  <https://www.bimco.org/~/media/Chartering/Document Samples/Voyage Charter Parties/Sample Copy_ GENCON-
_94.ashx>.
" See <https://www.bimco.org/~/media/Chartering/Document Samples/Withdrawn/Sample Copy CONGENBILL-
94.ashx>.

12
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5. Evaluation of Written "Arbitration Agreement' Forms

(1) “arbitration agreement” fulfilled in the form of incorporation.

- the agreed “resume” of main conditions of transportation fulfilled electronically and, more precisely,
certified by the parties and provided to each other in electronic form, which also includes typical provisions
of unified charter the “arbitration clause (agreement)” is indicated.

By reasonable analysis (sub-paragraph (d)) of content of paragraph 19 of “Gencon 94” of unified
charter, there is no doubt that in case of absence of specific “arbitration agreement” between the parties,
paragraph (a) of present clause is applied. This means that the dispute is discussed: according to the rules of
London Maritime Arbitrators Association (LMAA), the place of conducting of arbitration — London, the
law to be applied — England, which was implemented in our case.

For information, in the descriptive part of arbitration decision'*, the arbitrator indicates the paragraph
19 as the basis for the own competence.

For its part, the original is presented in the case on the first page of “bill of lading”, indicated
according to the paragraph 1 of “transportation conditions”, unified together with other provisions of the
“arbitration agreement” considered under paragraph 19 of charter is also incorporated in bill of lading.
This means that by presenting the original of bill of lading, the original of “arbitration agreement”, i.e. in
general, the original of written “arbitration agreement” between the parties, fulfilled in the form of
reference incorporation, are actually presented in the case.

(2) “Arbitration Clause” Existing in Transportation Agreement Signed in Electronic Form.

In accordance with the practice established in international maritime transportation, hiring
(affreighting) of ship for transportation of freight on specific route is implemented by so called broker, who
represents the full participant of this legal relationship, which is reflected in the special section of unified
charter."

In the most cases, the potential tenant (affreighter) of ship and ship owner are in different locations
geographically and conditions of transportation between them are agreed taking into consideration the type
and features of freight, as well as constructive features of carrier ship, by the broker.

Finally, following the agreement of conditions by the “broker”, the transportation agreement is
concluded in electronic form, in the form of “resume” — details of specific transportation agreement, in
which the name of unified charter will be indicated.

Following actual placement of freight, considered under the transportation (charter) agreement, on the
ship, the ship captain'® issues the special freight document to the consignor — the “bill of lading”, in the
form of several originals, the number of which will be indicated in the same document.

For the purpose of evidence, and for evaluation of significance of data reflected in the “bill of lading”,
it is important to understand the “bill of lading” — as the legal content of document, and determine those
circumstances, the availability / unavailability of which can be proved by the “bill of lading”.

Under the established practice, the international maritime transportation, as the economic activity, is
mainly implemented on the basis of summary documents, such as the “bill of lading”, which follows from
the fact that in maritime transportation the “bill of lading” fulfils three functions simultaneously:

- confirms the receipt of freight by the carrier on the ship,

- submiits the freight-disposal document, and

- confirms the availability of maritime transportation agreement between the carrier and consignor.'”

' Arbitration Decision of November 2, 2013, 2, §2.

'3 Conditions of unified charter “Gencon 947, Part 1, Section 1.
'® In accordance with the Article 51 of the Maritime Code of Georgia, “the ship captain, with its official position, is
considered as the representative of ship owner and freight owner in all arrangements related to the ship, freight or
navigation, as well as during resolving of disputable issue raised with regard to the property entrusted to him, if the

representative of ship owner or freight owner is absent”.
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The content of “bill of lading”, as the legal document, is detailed in the United
Nations International Convention “on the Carriage of Goods by Sea”, 1978 (the “Hamburg Rules”).18

The role and purpose of “bill of lading” in maritime transportation is implemented in Georgian
legislation in accordance with the international norms and absolutely complies with international
standards.'” The mentioned conditions, that application of “bill of lading” as the evidence of those details
(circumstances) of legal relationships, which is reflected in the same “bill of lading”, does not contradict
the “public order” of Georgia and can be applied in the court.

By generalization of presented norms, the legal meaning of data indicated in the “bill of lading”
concerning the specific transportation agreement, can be summarized as follows: unless otherwise
confirmed, the “bill of lading” confirms the authenticity of conditions of transportation (charter) agreement,
submitted by the participant of legal relationship, the formal requisites of which are indicated in the same
bill of lading (“presumptive proof)™. In this case, for formal authenticity purposes, the form of fulfillment
of agreement makes no difference.

Thus, based on the original of “bill of lading” existing in the case the availability of transportation
(charter) agreement and legal power of its provisions, including the “arbitration agreement”, is evidenced
in the form as it is reflected in the copy submitted by one of the participants of legal relationship,
notwithstanding the form of fulfillment of this agreement.

(3) Written "arbitration agreement'" concluded in the form of exchange of arbitration claim and
arbitration counter-claim.

- Both participants of legal relationship represent the foreign country resident legal entities, which had
experience of activities in the field of legal relationship.”’ At the moment of commencement of arbitration
proceeding and during the period of reviewing of arbitration proceeding (no less than five months), the
competence of arbitration was not disputed by the defendant. The party was participating in the full process
of arbitration proceeding. In parallel to formal participation, party actively used its procedural rights
(submission of counter-claim for claim, provision of written explanation to the arbitrator and bringing of
counter-claim). Following making the arbitration decision, the defendant did not submit the claim against
the decision for any reason, among them not the annulment of "arbitration agreement" or existence of
arbitration competence. The arbitration decision has legal force.

All these circumstances confirm that the defendant had a subjective will, which was expressed by
concluding of charter (transportation) agreement containing the “arbitration clause” with the opposing
party and by signing the “bill of lading”. It also had the objective will, which was realized by
subordination of arbitration to the jurisdiction to the full extent and recognition of its results.

During entire period of discussion of the dispute at the arbitration, the ship owned by the defendant
was located in Poti port, based on the measures of provisional remedies, accepted by the Kutaisi Appeal
Court. In case of disputing of competence of arbitration discussing the dispute towards the “arbitration
agreement” between the parties in general, naturally, the defendant would have carried out some legal
procedures against the claim on provisional remedies, for protection of its own and quite valuable property.

"7 Convention “for the Unification of Certain Rules of Law Relating to Bills of Lading”, 1924 and the protocol of
amendments to it, 1968 (“Hague-Visby Rules”) for Georgia, effective 09.09.1995. Articles: 1(b) 3 (3, 4, 7); 4;
Despite the absence of a formal denunciation, it lost the power for Georgia, five years following, 01.04.2003,
Joining of Georgia 01.04.1997, to the Convention (“Hamburg Rules”) of United Nations “on transportation of goods
by sea”, 1978, (§ 4, Article 31 of “Hamburg Rules”).

'8 the Convention (“Hamburg Rules”) of United Nations “on transportation of goods by sea”, 1978, for Georgia
effective 01.04.1997. Articles, 1,7, 14, 15, 16.

' Maritime Code of Georgia, Articles 114.3, 118, 119, 120, 121, 122, 148.

% See <http://www.nplg.gov.ge/publishers/samoqalaqo/index.php?do=view&id=374>.

! Recording, 28.01.2013 in the Transportation, Charter, Agreement about Last Three Transportations, § 2.
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Thus, exchange of arbitration claim and arbitration counter-claim between the parties, by which the
claiming party has indicated about bringing of dispute to the competent arbitration and the defendant has
not rejected the competence of arbitration by the counter-claim — availability of “arbitration agreement”,
undoubtedly meets the standard of written “arbitration agreement”, concluded in the form of exchange of
arbitration claim and arbitration counter-claim.

6. Legal Justification of Adequacy of Submitted “Arbitration Agreement”

a) Collision rules to be applied towards the authenticity of “arbitration agreement”:

In accordance with the article 2 of the law “on International Private Law”, the regulations considered
under the international agreements have the preferential legal power compared with regulations considered
under this law. Multilateral international agreement, the rules of which have preferential legal power, in
this case, is primarily represented by the New York Convention “on the Recognition and Enforcement of
Foreign Arbitral Awards”, 10/06/1958.

Proceeding from the purposes of the “Convention”, it sets a certain attitude supporting the
enforcement of the arbitration decision, due to which the convention has the advantage in international
practice, compared with the less favorable national legislation. The Convention is under the composition of
Georgian legislation, due to joining of Georgia the convention, which gives the possibility for the court to
apply the “Convention” in particular case as legal source. Thus, with regard to the authenticity of written
“arbitration agreement” and its form, the court shall not apply more stringent requirements considered
under the internal legislation, than it is established under the “Convention”.

It is noteworthy, that in turn the “Convention™ also establishes very important “principle of collision
for use of more favorable law”>, according to which the party, interested in recognition and enforcement.
is authorized to rely on the regulations, which are more favorable for them than the “Convention”.
Naturally, such rules should be based on the law, by which the given legal relationship can be regulated,
taking into consideration the conflicting norms of the country, where the law is chosen. Thus, one more
principle of collision, which the court should necessarily take into consideration — is the law chosen by the
parties.

According to the paragraph 1, Article 35 of the law “on international private law”, proceeding from
the contractual relationships, the rights and obligations, definition of the agreement, fulfillment,
termination, results of annulment, breach of obligations, pre-contractual and post-contractual relations,
including the violation of obligations, are regulated by the law of the country chosen by the parties.
However, the paragraph 3 of the same article (35) of the law, defines the condition of annulment of
agreement on the law to be applied, but even in this case, by disposition of paragraphs 3 and 1 of article 36
of the same law, the Georgian law cannot be applied in any case, as the law of country most closely related
to legal relationship of parties.

By the materials of the case it is undoubtedly defined that the parties choose Law of England as the
form of law to be applied in the legal relationship. Accordingly, availability and legal power of relationship
independent from the “arbitration agreement”, as the maritime transportation agreement, should be

evaluated according to the norms of Convention™

on the Recognition and Enforcement of Foreign
Arbitral Awards” and law of the country chosen by the parties, not Georgia.
b) Material and legal justification of authenticity and legal power of “arbitration agreement”:

The issue can be conditionally divided into two parts:

** See <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII 1 _r.pdf> “§ 1, Article 7 of the Conventi-
on “on the Recognition and Enforcement of Foreign Arbitral Awards”.

> The New York Convention “on Recognition and Enforcement of Foreign Arbitral Awards”, 10.06.1958, for Great
Britain and the United Kingdom of Northern Ireland has entered into force on 23.12.1975, <http://www.unci-
tral.org/uncitral/ru/uncitral_texts/arbitration/NY Convention_status.html>.
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(1) According to the law of country (England) to be applied, authenticity and legal power of agreement
fulfilled in electronic form, among them “arbitration agreement”.

(2) International standard considered under “Convention”, with regard to the concept, validity and
legal power of written “arbitration agreement”.

(1) Evaluation of issues presented in this sub-chapter was implemented using the special norms of
law of country to be applied. In particular, the law “on Maritime Transportation of Freight”,”* 1992,
and law “on Arbitration”, 1996.

It must be noted that the law “on Maritime Transportation of Freight” does not set any special
restrictions with regard to signing of maritime transportation documents. For the purpose of availability of
legal relationship, the charter fulfilled in any form, including electronic form is taken into consideration, by
which it is possible to determine objective will of the parties. There is a requirement with regard to bill of
lading, that its legal meaning and designation can be realized only based on the original.

Taking into account the principles of English law: any regulation, which is not subject to the
restriction, can be applied as “law source”. Thus, it can be concluded that there is no basis for dispute
according to the law of the country to be applied towards the authenticity of transportation (charter)
agreement, dated 28/01/2013, signed in electronic form. Accordingly, there is no basis for dispute, and
towards any of its provisions, among them - the “arbitration agreement”.

It is noteworthy, that liberal approach towards the form of execution of agreement, during evaluation
of its validity and legal power, is reflected in the law of Georgia to some extent, (civil code), however,
mentioned norm is least applied for some reasons. In particular:

The practitioners will be convinced that it is less trustworthy that court of Georgia considers as
sufficient proof the agreement executed by telegraph, fax or electronic form during alleging the disputed
circumstances, and not to require submission of their originals. Presumably, similar approach could be
relevant in the justice system of other country. The mentioned issue requires more detailed analysis; in
addition, it is beyond the subject of our research and, therefore, we will not come back to this issue. To
summarize, | would like to point out that, notwithstanding the approach of national courts towards the
issue, development tendencies of modern international private law, communication progress and modern
requirements of private law have conditioned development of diversity of contractual relationships. The
mentioned tendencies are reflected in several documents developed by the United Nations Commission on
International Trade Law (UNCITRAL). In particular:

- , UNCITRAL Typical Law on Electronic Commerce , 1996.%

-, UNCITRAL Typical Law on Electronic Signatures “, 2001.7

- Convention “on the Use of Electronic Communications in International Contracts”, 2006.%

In addition, Electronic Conditions of International Chamber of Commerce (ICC), 2004, and
Manual of International Chamber of Commerce on conclusion of agreement by electronic means.”

For clearness of discussion in this context, it will be interesting to reference to the role of so called
“broker” in organizing the maritime transportation. The concept and rights-liabilities of “broker” are not
considered under any applicable international multilateral document, related to the maritime transportation,

** See <http://www.legislation.gov.uk/ukpga/1992/50/contents>, Unofficial Translation is Applied in the Text.

¥ See <http://www.legislation.gov.uk/ukpga/1996/23/enacted>, Unofficial Translation is Applied in the Text.

%% See <http://uncitral.org/uncitral/ru/uncitral _texts/electronic_commerce/1996Model.html>, Georgia is not a Partici-
pant.

7 See <http://uncitral.org/uncitral/ru/uncitral_texts/electronic_commerce/2005Convention.html>, Georgia is not a
Participant.

*% <http://uncitral.org/uncitral/ru/uncitral texts/electronic _commerce/2005Convention.html>, Georgia is not a Partici-
pant.

¥ See <https://cms.unov.org/documentrepositoryindexer/MultiLanguageAlignment.bitext?DocumentID=f478bb2 1-be-
da-4ca3-bc42-95fe30dd98{f&Document]D=3df3db97-8f61-4a5a-9b06-c55160cc0668>.
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but this institution actually exists, and represents one of the key actors at the maritime transportation
market, enjoys the legal capacity and its status is recognized by unified documents (the graph appropriate
for charter is considered).

Therefore, during the evaluation of “trade habits”, as actual circumstances based on law source, the
evaluation shall be implemented by the court not for their compliance with some set of norms bearing the
formal signs (national legislation, international conventions, agreements), but for their possible
contradiction to the “public order” of the country of location of legal evaluation.

Electronic format of documentation has been established on 14/03/2008 in the internal state law of
Georgia in a bit different form by the law “on Electronic Signature and Electronic Document”. Thus, in
general, the agreement fulfilled in electronic form cannot be considered as contradicting the “public
order”.

In our particular case, we can conclude that charter fulfilled on 28/01/2013 in electronic form,
including the existing “arbitration clause” in general, does not contradict the judicial principles of Georgia.
The subject of research and evaluation can be revealed only by this agreement, compliance of objective will
of parties to their subjective will, and not the sufficiency and legal power of fulfillment of agreement in
general and “arbitration agreement” in electronic form.

As for the issue of authenticity of “arbitration agreement”, according to Law of England, 1996 “on the

Arbitration”, lets discuss some special norms of the law for evaluation purposes.30

Article 5. Agreements to be in Writing

(1) The provisions of this part apply only where the arbitration agreement is made in writing, and any
other agreement between the parties as to any matter is effective for the purposes of this part only if in
writing.

(2) There is an agreement in writing if:

(a) the agreement is made in writing (whether or not it is signed by the parties),

(b) the agreement is made by exchange of communications in writing, or

(c) the agreement is evidenced in writing.

(3) Where parties agree otherwise than in writing by reference to terms which are in writing, they
make an agreement in writing.

(4) An agreement is evidenced in writing if an agreement made otherwise than in writing is recorded
by one of the parties, or by a third party, with the authority of the parties to the agreement.

(5) An exchange of written submissions in arbitral or legal proceedings in which the existence of an
agreement otherwise than in writing is alleged by one party against another party and not denied by the
other party in his response constitutes as between those parties an agreement in writing to the effect
alleged.

(6) References in this article to anything being written or in writing include its being recorded by any
means.

Via the generalization of norms, the following conclusion can be made: presented law establishes
quite liberal approach towards the standard for the written arbitration agreement, according to which will of
parties expressed in the written note implemented in any form is considered as written agreement.
Moreover, disposition of the article 6(1), admits the possibility of starting arbitration dispute even in case
of so called “non-written” arbitration agreement. Criterion for the definition of authenticity of
“Aberration agreement” is expressed will of the parties, investigation of which is possible. We can
conclude that according to the English law, it is possible to consider as the deficiency of “Arbitration
agreement” not the formal type of deficiency (form of conclusion of the arbitration agreement), but its
legal contents, which would create justified doubts regarding the authenticity of expressed will.

3 Unofficial Translation of Author is Applied.
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The above mentioned feature of English law comprehensively justifies that in our case, there are all
three forms of “Arbitration agreements” provided in the case:

- ,Arbitration clause” — concluded by the parties in an electronic format, in the “Resume” of key
conditions of the transportation agreement (charter);

- Written «Arbitration agreement” of reference type incorporation form — reflected in the original
Bill of Lading, where the specific transportation agreement (same Resume) containing “Arbitration
clause” is referenced as the basis for the legal relationship between the parties;

- «Arbitration agreement” concluded in the form of exchange of arbitration claim and
arbitration counter-claim,

And they possess legal power and are authentic according to the law of the country (England) to be
applied.

(2) International standard considered under the “Convention” related to the notion of “Written
arbitration agreement”, its authenticity and legal power.

For the purpose of generalization of the issue and due to the lack of practice of application of
convention on the “Acknowledgement and enforcement of foreign arbitration decisions” in Georgia, |
deemed it expedient, to use “Doctrine”' as the supportive source of law for the interpretation of
“Convention” norms in accordance with the international standards, the above not contravening the
“Public order”*of Georgia, in particular:

According to the paragraph 2, article 2 of the convention:

The term “agreement in writing” shall include an arbitration clause in a contract or an arbitration
agreement, signed by the parties or contained in an exchange of letters or telegrams.’

Based on the generalization of norms it is undoubted that approach of the “Convention” to the
“Arbitration agreement” is based on the presumption of its authenticity in formal as well as material
terms. It is only possible to change the above mentioned authenticity presumption via the limited basis.

Definition of formal authenticity of “Arbitration agreement” is based on the liberal tendency
towards the requirements for the agreement in writing, considered under the “Convention”. The practice
demonstrates that, in general, courts are following the guiding principle that “Arbitration agreement” is
authentic, where there is a reasonable basis for proving that written offer has been accepted at the arbitral
body and “coincidence of will of parties” was in place.34 Moreover, acceptance could be expressed in
various forms and depends on the characteristics of legal relationships.

The courts have different position on whether it is sufficient to refer to the freight agreement, which
contains the clause on the “Arbitration agreement”, in the “Bill of Lading”. Again it must be taken into
account, whether the parties knew or had to know about the “Arbitration agreement”. If the “Bill of
Lading” specifically refers to the arbitration agreement included in the freight agreement, this is generally
considered as sufficient.”

In our case, Bill of Lading issued by the transportation company (defendant) undoubtedly confirms full
acceptance of charter agreement indicated in the “Bill of Lading” and “Arbitration agreement”

' ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges.

<http://www.arbitrationicca.org/media/2/13717346017380/georgian_translation judges guide website with cover
_20june.pdf>.

32 Article 3, 1, of the law of Georgia on “Private International Law”.

3 See <http://www.uncitral.org/uncitral/ru/uncitral texts/arbitration/2006recommendation.html>, on the Definition Is-
sues for the § 2, Article 2 and § 1, Article 7 of the “Convention”, According to the Recommendations Made by the
United Nations Trade Law Commission, UNSITRAL, 07.07.2006 year: §2, Article 2 of the “Convention” shall be
interpreted with the consideration of the fact that circumstances described in it does not have exhaustive nature”;

*ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 61, § s 1 and 2.

% ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 63, §3.
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incorporated.*® “Bill of Lading” was concluded by the defendant independently and contrary to the above
stipulation, no indication was made in the document. In other words, defendant has not made new,
modified offer on conditions agreed via the charter, including clause on “Arbitration agreement”.

Let’s go back to the issues of existence and authenticity of “Arbitration agreement”.

As any other agreement, arbitration agreement is also subject to the rules for formation and material
authenticity. Accordingly, it is authentic, except the cases, when arbitration agreement “is void and
cancelled, in-operative or it is impossible to perform it”.

Material authenticity standards for “Arbitration agreement” defined under the “Convention”:

(i) ,Void or Null” — refers to the cases, where the legal relationship incorporating the arbitration
agreement was from the beginning accompanied with the certain basis for voidance. This category includes
arbitration clause in the unquestionably void or questionable legal relationship (deal) or reference to the
above. Defects related to the conclusion of arbitration agreement, such as incapacity or absence of authority
also come under this category.

(ii) “In-operative” — For the purposes of article 2 and article 3 of the convention, in-operative
arbitration agreement is an arbitration agreement, which was valid for certain period of time, however, later
lost its legal power. Exception of “in-operativeness” generally covers refusal of ones right, recall,
annulation or termination of arbitration agreement. Arbitration agreement is considered as in-operative, if
the same dispute between the same parties is resolved by the court or arbitral tribunal, or when parties
reached agreement on the annulation of arbitration agreement.

(iii) ,,Incapable of being performed” — the above mentioned include cases, when the arbitration
proceedings cannot be continued due to the existence of factual or legal hindering circumstances. It is also
possible that arbitration agreement is drafted in such a poor way that creates legal obstacle for the
commencement of arbitration proceedings. Such arbitration agreement is also void.

In our specific legal relationship, case materials do not confirm existence of any such sign.
Accordingly, it is straightforward that all three forms of “Arbitration agreement” present in the case
satisfy standards of material authenticity as defined under the “Convention”.

In general, “Convention” defines, authenticity presumption standard of “Arbitration agreement”
submitted together with the request on the recognition and enforcement of “Arbitration award”.

Article III obligates Contracting States to recognize Convention awards as binding unless they fall
under one of the grounds for refusal defined in Article V.’

At this stage of arbitration proceeding, the claimant is bearing the burden of assertion and he/she is
obliged to present documents considered under the “Convention”.*®

In accordance with the mentioned above provision (Article 4 (1) (b)), the party seeking enforcement
must supply a document that is prima facie a valid arbitration agreement. At this stage the court need not
consider whether the agreement is “in writing” as provided by Article II (2) or is valid under the applicable
law. The substantive examination of the validity of the “Arbitration agreement” and its compliance with
article 2(2) of the Convention takes place during phase II of the recognition or enforcement proceedings.39

At the mentioned stage of recognition-enforcement certain type principles are valid, courts shall be
guided by these principles, in particular:

- no review on the merits;

36 <https://www.bimco.org/~/media/Chartering/Document_Samples/Withdrawn/Sample_Copy CONGENBILL 94.ash>, In
the § 1 of “Transportation Conditions” provided on the first printed page of “Connoisament” it is imperatively
indicated that “all provisions and conditions, concessions ad exceptions are reflected in the charter dated with the
date indicated in the same Connoisament, including the law to be applied and arbitration clause, is considered as
incorporated in the present connoisament”.

7TICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 94, § 1.

* See <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-conv/XXII_1_r.pdf>, Article 4.

¥ ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 102, § 1.

86



— burden on respondent of proving the exhaustive grounds;

— exhaustive grounds for refusal of recognition and enforcement;

— narrow interpretation of the grounds for refusal;

— limited discretionary power to grant the recognition and enforcement even if one of the grounds
applies.*’

Out of the presented principles, for the purpose of controlling the authenticity and sufficiency of the
“Arbitration agreement”, implementation of the first two principles by the court is particularly important.
As the burden for the proving the questionability of legal power of the arbitration agreement is borne by the
respondent, if there are the grounds for refusal of recognition and enforcement as stipulated under the
article 5 (1) of the “Convention”. Mentioned above grounds are exhaustively defined in the “Convention”.

Court can at its discretion refuse recognition and enforcement, only in case of existence of any grounds
envisaged under the article 5(2).

Bearing in mind the purpose of the Convention, namely to “unify the standards by which ... arbitral
awards are enforced in the signatory countries”, its drafters intended that the grounds for opposing
recognition and enforcement of Convention awards should be interpreted and applied narrowly and that
refusal should be granted in serious cases only."

Discussion regarding the standards for the “Written arbitration agreement” envisaged under the
“Convention” would be certainly incomplete, without reference to the UNCITRAL Model Law on the
International Commercial Arbitration (1958 year),* which undoubtedly influences the interpretation of
»Convention” norms by the courts. Article 7 of the mentioned law, notion and form of “Arbitration
agreement” defines the following:

(1) "Arbitration agreement" is an agreement by the parties to submit to arbitration all or certain
disputes which have arisen or which may arise between them in respect of a defined legal relationship,
whether contractual or not. An arbitration agreement may be in the form of an arbitration clause in a
contract or in the form of a separate agreement

(2) The ,,Arbitration agreement” shall be in writing.

(3) ,,Arbitration agreement” is in writing, if its contents are recorded in any form, despite the fact,
whether the ,,Arbitration agreement” or agreement was concluded in the oral form, action or any other
mean.

(4) Requirement for the conclusion in the written form of the “Arbitration agreement” is satisfied, if
concluded by means of electronic communication, if information contained in such communication is
accessible for its further use; “Electronic communication” implies any communication, which the parties
implement by means of informational messages; “Informational message” means information, which is
published, sent, received or stored by means of electronic, magnetic, optical or similar means, including
and not limited to electronic data interchange (EDI), electronic mail, telegram, telex or tele-copy.

(5) Moreover, arbitration agreement is deemed to be concluded in the written form, if it is drafted in
the form of exchange of arbitration claim and arbitration counterclaim, in which the existence of an
arbitration agreement is alleged by one party and not denied by another.

(6) The reference in a contract to a document containing an arbitration clause.”

It must be noted that article 8 of the law of Georgia on “Arbitration agreement” complies with the
aspiration of the mentioned norm from the Model Law. In the event of full realization of article 8"
capabilities, it would become possible to expand the contents of “Written arbitration agreement” over
the standards defined under the “Convention” in the Georgian reality. Unfortunately, according to the

“ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 106, § 1.
* ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges, 109, § 1.
*# See <http://www.uncitral.org/uncitral/ru/uncitral_texts/arbitration/1985Model_arbitration.html>.

* The Unofficial Translation is Used.
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practice set in the Georgian courts, for the recognition and enforcement of arbitration awards made locally
in the country as well as in the foreign country, the original or notarized copy of separate “Arbitration
agreement” or contract containing clause on “Arbitration agreement” certified by the parties is considered
as only unalterable standard for written “Arbitration agreement”, which extremely limits the capacity of
article 8 of the law of Georgia on “Arbitration” and merely devoids functions of other provisions of this
article.

The above was driving basis for my mandator’s desire to apply “Convention” instead of relevant
Georgian regulations for the recognition and enforcement of arbitration award. The above would enable us
to justify to the court the possibility of application of the international practice envisaged under the
“Doctrine” in addition to the application of practice, based on internal state arbitration legislation.

Finally, by means of described factual and legal basis, we managed to justify to the court all three
forms of written “Arbitration agreement” provided in the case:

- ,Arbitration clause” — concluded by the parties in an electronic format, in the “Resume” of key
conditions of the transportation agreement;

- Written «Arbitration agreement” of reference type incorporation form — reflected in the original
Bill of Lading;

- «Arbitration agreement” concluded in the form of exchange of arbitration claim and arbitration
counter-claim,

Comply with the standards envisaged under the legislation of the country (England) to be applied for
the written “Arbitration agreement”.

Moreover, according to the convention on the “Recognition and enforcement of foreign arbitration
decisions”, presented “Arbitration agreements” are authentic, have not been declared void, annulled or
inoperative. Therefore, they have legal power and are sufficient for the recognition and enforcement of
arbitration award as considered under the “Convention”.

With the consideration of all above mentioned circumstances, the Supreme Court of Georgia admitted
the appeal on the recognition and enforcement of award granted by the arbiter of the London Association of
Maritime Arbitrators and satisfied such appeal®**.

7. Conclusion

Finally, with the purpose to generalize certain issues, I would like to present several subjective
positions on the problems, related to the resolution of international private maritime disputes in Georgia.

Georgia, as the country with access to the sea, will always remain under the jurisdiction of
international private maritime legal relationships, which would cause connection of Georgian justice with
the disputes generated from such relationships. On the other hand, participants of such disputes will have
legitimate expectation that disputes for which Georgian court have competence, would be resolved first of
all based on the international norms, for which Georgia is participant and not on the basis of the internal
legislation of the country; and moreover, the defined international practices would be applied as:

- Despite the participation in up to forty multilateral agreements (conventions) of
international maritime private law, until today there are no official Georgian translations of the above
texts available, complicating their application in justice (court).

- Generally, private legal relationships in connection with the international maritime
transportations are characterized with the high level of “Custom” unification. In the process of legal
evaluation of disputable circumstances, the international “trade” and “legal” customs are used as the
law sources.

* Resolution, the Supreme Court of Georgia, dated 09.07.2014. year, case Nea-544-sh-17-2014.
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- Naturally, all the above, within the law practice established in Georgia, complicates
correct definition of material norms based on collision norms and legal evaluation of case
circumstances.

In the context of the solution of the above problem, I am of the view that, the primary objective must
be readiness of Georgian courts (especially relevant for Batumi and Poti courts) and their will to thoroughly
and not formally decide on any procedural issues related to such disputes.

And finally, I will go back to the positions expressed at the beginning of the article and sum up
everything: for the development of international private law (arbitration: maritime law) in Georgia, during
the review of each specific case, it is important to systematically generalize practices of leading countries in
this direction of law, analyze standards of proving the disputable circumstances, hierarchy of law sources,
specific features of legal evaluation. All the above will enable us to establish correct legal practices with
the involvement of court and the lawyers.

In our case, well-grounded in-depth examination of the issues and the process of analyzing its
international practical solution, enabled us to equip the arbitration award adopted outside of Georgia with
the real legal power in Georgia
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Otar Machaidze*

Types of Provisional Measures in
Arbitration Under the Georgian Legislation

Article reviews types of provisional measures in arbitration envsaged under the Georgian
legislation and problematic issues related to the above. Deficiencies at the legislative level and
arbitration practice are demonstrated. In particular, the article discusses the reasons
hindering the development of provisional remedies for arbitration claim and their effective
functioning. The application of provisional remedies in the international arbitration
proceedings and importance of sharing such experience for Georgian reality is analysed.
Special attention is drawn to the development trend for ,, Anti-suit injunction” establishment at
the international level and prospects for its use in the Georgian arbitration proceedings.
Article also analysis expediency of application of seizure, as provisional measure for arbitra-
tion claim and issue of provisional measures for evidences in the arbitration type reviews.

Key words: Arbitration, provisional measures in arbitration, purpose and types of provisional
measure, seizure in arbitration proceedings, provisional measures for evidence

1. Introduction

In the modern world arbitration is acknowledged as an effective mean for alternative resolution of
business disputes, which has been improved and developed day by day.' Arbitration has not got so long
history in Georgia. Initially, its regulation at the legislative level relates to the law of Georgia on “Private
arbitration”, adopted in 1997 year. It must be noted, that law on “Private arbitration” has not managed to
successfully fulfil its function — to create efficient mechanism for the alternative resolution of disputes.’
Due to the above, it became necessary to develop new law responding to the modern challenges of
arbitration proceeding and support development of arbitration institution in Georgia. Law of Georgia on
“Arbitration” was adopted in 2009 year and became effective in 2010. The newly adopted law was based
on the Model Law for International Commercial Arbitration (hereinafter referred to as “the Model Law”)
developed by the International Trade Law Commission under the United Nations.* Key objective of the
new law was to approximate Georgian arbitration practices with the international arbitration standards.’

Provisional measures in arbitration c represent one of the important elements of the arbitration
proceedings, enabling the claiming party, in case of decision in his/her favor, to avoid every obstacle
related to the execution of the arbitral award and protect him/herself from the malae fidei actions of

* Doctoral Student, TSU Faculty of Law, Senior Assosicate at “J&T Consulting” Law Firm, Assistant to chairman at
Thilisi Arbitration Institute.

' Tsertsvadze G., International Arbitration (Comparative Analysis), Tbilisi, 2012, 24; See the Different view: Stipano-
wich Th. J., Arbitration New Litigation, University of Illinois Law Review, 2010, 3.

% Tserstvadze G., Brief Commentary to the Georgian Arbitration Law, 2009, Tbilisi, 2011, 14-19.

* Binder P.M., Commentary to the Georgian Arbitration Law, Magazine Review of Georgian Law, Ne10/2007-2/3,
182-202.

* Tkemaladze S., Public Order, as the Ground for the Annulation or Recognition-Enforcement of Arbitration Award
(Brief review of Georgian practice), Journal “Review of Georgian business law”, No 2, Tbilisi, 2013, 14-15, See
<www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html>.

> Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tbilisi, 2011, 21.
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defendant.® Application of provisional remedies for arbitration claim does not have very long history even
in the international arbitration practice.7 Even the initial version of the Model Law is only limited with the
general provisions for the above.® Following the changes to the Model Law in 2006 year, the issues related
to the provisional remedies for the arbitration proceedings have been specified in detail.” As for the
Georgian legislation, law of Georgia on “Private arbitration” did not consider measures for securing the
claim'® and only considered provisional measures for the evidence via the court.'' Law of Georgia on
“Arbitration”, adopted in 2009, in the section regulating the provisional measures for arbitration
proceedings, mainly shares the regulations considered under the Model law.'” In 2015 year new
amendments were made to the law of Georgia on “Arbitration”; the above changes were justified with the
fact that certain norms of the Georgian law did not comply with the UNCITRAL Model Law on
“International commercial arbitration”; in addition, the changes aimed to eradicate number of deficiencies
and translation type errors.”> Amendments also covered provisional measures for arbitration claim,"* once
more, confirming the relevance of the issues and important role of this establishment in the arbitration
proceedings. Above mentioned factors, frequent changes to the legislation and quite a limited experience in
arbitration proceedings conditioned establishment of quite a heterogeneous (often incorrect) arbitration
practices and problematic issues related to the application of provisional measures, hindering development
of arbitration in Georgia, as the efficient mechanism for settlement of disputes.

Present article discusses the gaps in the legislation related to the types of provisional measures in
arbitration s, which, at some level, hinder their efficient application in the arbitration practice.

Article is based on the comparative legal analysis of the Georgian legislation, the Model Law and
arbitration legislation of countries, demonstrating the influence of the Model Law. During the research the
regulations valid for internationally acknowledged permanent arbitration institutions (arbitration rules),
Georgian arbitration and legal practices have also been analyzed.

2. Objective of Provisional Remedies for Arbitration Claim

The key objective of provisional measures for the claim, in arbitration as well as court proceedings, is
to ensure efficient execution of final decision/award." In arbitration proceedings provisional remedies for
arbitration claim bear the important role, protecting rights and interests of the claimant.'® According to the
definition provided by the Appeal court: “Provisional measures for the claim are the means for avoiding the
obstacles in the process of factual enforcement of the decision. It represents guarantee for the protection of
proprietary rights of physical and legal entities and serves for the full and real restoration of rights violated
for the above mentioned persons. In other words the importance of provisional measure for the claim is
demonstrated via the fact that it protects legal interests of claimant in the event of malae fidei actions of the

% Compare: Resolution, the Supreme Court of Georgia, dated 03.07.2013 year, case Ne as-538-511-2013.

” Born G.B., International Commercial Arbitration, Vol. IL, 2009, 1949-1951.

® Ibid, 1952-1953.

? Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law on International Commercial Arbitration as
Amended in 2006, Section 4 (b).

' Although Law on Private Arbitration did not consider provisional remedies for the claim, however they were still
applied in the arbitration practice in cases where such was considered by the arbitration procedures for the reviewing
arbitration. See Resolution, The Supreme Court of Georgia, dated 29.05.2007 year, case Ne as-827-1190-06.

' Article 23, Law of Georgia on Private Arbitration.

2 Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tbilisi, 2011, 139.

" Explanatory note on the Draft Law of Georgia on Amendments to the Law of Georgia on Arbitration

" Ibid.

!> Compare: Resolution, Tbilisi Appeal Court, dated 05.09.2014 year, case Ne 2/b-4883-2014.

' Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Internati-
onal, 2003, 586.
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defendant.”"’

defendant at the arbitration case, who from the very beginning is aware that there is a possibility of

Immediately after the commencement of arbitration proceedings, there is a real danger that

arbitration award against him/her, will encumber enforcement of arbitration award via malae fidei actions.'®
Despite the fact that arbitration is recognized as the mechanism for prompter resolution of dispute
compared with the court,' arbitration type review requires certain period of time,*’ necessary for the
examination of the case, investigation of evidences and, if required, interrogation of witnesses. During this
period defendant at the arbitration proceedings has opportunity to dispose (sell) assets in his/her ownership
without any limitation and by this way, to avoid fulfilment of liability and threaten execution of final
arbitration award. Similar danger is present after making the arbitrage decision until its execution, as
arbitration award is subject to the recognition- enforcement by the competent court’!, which is related to the
relevant time period,” during which defendant, against whom the decision has been already made, has
opportunity to sell the property or/and use the funds, which could be used for the enforcement of the award.
Satisfaction of arbitration claim and recognition of rights loses any sense, if it is not possible to execute the
decision and realize the right.” Provisional measure for the claim represents one of the procedural legal
means, serving the prompt and effective protection of material-legal rights.24 With the consideration of
international arbitration practice, objective of provisional remedies, is to protect one or both parties from
the damage and maintain existing legal and factual condition prior to the decision making.*

Provisional measures for the claim generally serve the protection of interests and violated rights of
claimant; however, with the consideration of circumstances and specific characteristics of case under
review, there is a possibility to use such establishment for the protection of defendant’s rights too. It is true
that according to the article 191, Civil procedural code of Georgia, “Claimant” has right to apply to the
court with the request to use provisional measures; however, in accordance with the court practice, the
essence of concept of provisional measure shall be defined in wider terms and must extend over the
defendant, if “Specific details of legal relationship or anticipated outcome considers generation of some

rights and such rights require provisioning.”*

In this regard it is important that neither Georgian nor Model
Law specify that request for application of provisional measures come only under the rights of claimant in

arbitration. In the international literature, provisional remedies are mentioned as mechanisms for the

' Discussion of the Appeal Court. See Resolution, the Supreme Court of Georgia, dated 03.07.2013 year, case Ne as-
538-511-2013.

8 Born G. G., International Commercial Arbitration, Vol. 11, 2009, 1943.

¥ Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Inter-
national, 2003, 8.

% According to the Law of Georgia on Arbitration, the Final Arbitration Award shall be made within 180 Days, if not
Otherwise Considered under the Agreement between the Parties, Article 39.1; According to the ICC Arbitration
Rules for International Arbitration Court (valid sine 01 January, 2012), Arbitration award shall be Granted in 6
months’ period, Article 30.1.

*! According to the Article 44.1, Law of Georgia on “Arbitration, Arbitration award made in Georgia is subject to the
evforcement by the Appeal court, as for the arbitration awards made outside Georgia shall be enforced by the
Supreme Court.

*2 This term in Accordance with the Article 356°'.3 of the Procedural Code of Georgia equals to 30 days.

» Compare: Resolution, Appeal Court of Georgia, dated 02 June, 2014, case Ne 2b/2154-14.

** Practical Recommendations of the Supreme Court of Georgia on the Issues of Civil Procedural Law for the Judges
of General Courts, Tbilisi, 2010, 156.

% Born G.G., International Arbitration: Case and Materials, Wolters Kluwer, Law & Business, Austin, Boston,
Chicago, New York, The Netherlands, 2011, 813.

% Resolution, Thilisi Civil Court, dated 25.12.2014, case Ne 2/6528-12.
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protection of interests of “parties” and not only claimant.”” Development of such approach is supported by
the types of provisional remedies for arbitration claim, which will be discussed later in the article. Based on
the above, although, during the dispute, generally the interests and rights of claimant are in need of
protection, not to be left unexecuted, however, if required and with the consideration of factual
circumstances of the dispute, arbitral tribune is entitled to use provisional remedies for the protection of
rights of the defendant. Application of provisional remedies serve the legitimate objective — protection of
interests of claimant; however, in practice, there is a real danger that claimant uses provisional remedies for
incurring damage to the defendant and achieving some advantage against the defendant.”® Based on the
above, arbitral body reviewing the case, in the process of making decision regarding the application of
provisional remedies, must evaluate the existing circumstances with great attention and be sure in the need
for the application of provisional remedies, so that application of mentioned above measure serves its real
objective and its objective is not to incur damage to the defendant and from the initial stage of dispute to
give prerogative to the claiming party.

3. Types of Provisional Measures

Law of Georgia on “Arbitration”, similar to the Model Law, provides the arbitral body reviewing the
dispute with the authority to assign to the party to implement the following within the reasonable time,
based on the application made by the party to the arbitration proceeding, via the written arbitration
decision:

a) To maintain or restore status quo until the rendering of final arbitration award;

b) To implement the measures, which are related to avoiding the infliction of damage to other party
or arbitration proceeding;

c) To implement measures for preservation of the assets, which will be used for the execution of
further arbitration award;

d) To store and maintain the evidence, which could be related to the arbitration dispute and its
resolution.”’

Types of provisional remedies for the arbitration claim define their efficiency in the arbitration
proceedings. Majority of arbitration institutions operating in Georgia is based on the law of Georgia on
“Arbitration” and provides parties with the opportunity to use the same provisional remedies;’® However,
there are some exceptions, granting to the arbitral body the wide authorities and enabling arbitral body to
apply provisional remedies for the arbitration claim, as deemed necessary.”' The similar type of regulation is
also encountered in the regulations valid for international arbitration institutions. For example, in accordance
with the procedures for the international arbitration court of International Chamber of Commerce (ICC),
based on the application made by the party, arbitral body is authorized to use provisional remedies, which are
deemed reasonable by the arbitral body;* the above issue is regulated in a similar way under the arbitration

" Wang W. International Arbitration: The Need for Uniform Interim Measures of Relief, International Dispute
Resolution Case and Materials, Carolina Academic Press, 2™ ed., 2012, 140; Born G.B., International Commercial
Arbitration, Vol. 11, 2009, 1943.

* Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, International Dispute
Resolution Case and Materials, Carolina Academic Press, 2™ ed., 2012, 140.

* Article 17, Law of Georgia on Arbitration.

** Article 8.1., Rules for the Arbitration Proceedings of Dispute Reviewing Center under the Permanent Arbitration
(DRC statutes); Tbilisi Arbitration Chamber Statutes, Article 6.4.2; LTD “Arbitration Chamber of Georgia, Statues
for the Permanent Arbitration, Article 12.2.

3! Arbitration Rules for the Georgian International Arbitration Center, Article 32.1.

*2 ICC International Arbitration Court Arbitration Rules (effective since 01 January 2012), Article 28.1, <www.iccwbo.-
org/products-and-services/arbitration-and-adr/arbitration/icc-rules-of-arbitration/>.
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rules valid for the Arbitration Institute of Stockholm Chamber of Commerce (SCC)> and Singapore
International Arbitration Center (SIAC).>* Arbitration law of Switzerland, does not define the detailed types
of provisional remedies and arbitral body reviewing the case is equipped with wide authorities.”

In general, it must be noted that according to the international arbitration practice, arbitral body
reviewing the dispute is provided with the wide authority to apply any type of provisional remedies serving
the protection of rights of parties.’® Such a wide authority provides arbitral body with the opportunity to use
such type of provisional remedy, which best fits situation under review. According to some authors, parties
have authority to decide themselves about types of provisional remedies for arbitration, and arbitral body is
entitled to apply even such type of provisional measure, which is not considered under the legislation of the
country, where the arbitration proceeding takes place.37 However, in such case, the issue of recognition-
enforcement of provisional measure is under the question and there is a high probability that court, which is
not familiar with the provisional measure applied by the arbitral body will refuse to recognize- enforce such
measure.”® And the above automatically means that provisional measure will not be equipped with the
power of compulsory execution and implementation of measure will only depend on good faith of the party
against whom such measure is applied, creating the threat for the effectiveness of the provisional remedy.

Based on the examination of Georgian arbitration and our practices it can be stated that there are cases,
when the arbitral body exceeds the types of provisional remedies for the arbitration claim defined under the
law of Georgia on “Arbitration” and applies the types of provisional measures, not considered under the
above law. Particularly often the seizure is applied in the arbitration proceedings. And court does not create
problems in terms of recognition-enforcement of similar type of provisional remedies.” Based on the
above, the subject of the present article is the types of provisional remedies for the arbitration claim
considered under the law and application of seizure as a provisional measure in the arbitration proceeding.

3.1. Retaining and Restoration of the Status Quo

In accordance with sub-paragraph (a), paragraph 2 of the article 17 of law of Georgia on “Arbitration”,
arbitral body is entitled to assign to the party to maintain or restore initial condition until the announcement
of final arbitration award, within the reasonable time, based on the application made by the party to the
arbitration proceeding, via the written arbitration decision. With the consideration of Georgian arbitration
practice, above mentioned provisional remedy, somewhat fulfils the function of seizure, which restricts the
party’s capability to dispose movable/immovable property owned and maintain property in its initial
condition. Court recognizes-enforces similar type of provisional measures in the same form.*’ At the initial
stage of effectiveness of the law of Georgia on “Arbitration”, this type of provisional remedy for the
arbitration claim conditioned some misunderstanding. Provisional measure applied by the arbitral body, by
which the defendant was assigned to maintain the property under his/her ownership in the initial condition,
was recognized-enforced by the Thbilisi appeal court.” Above mentioned decision was submitted to the

* SCC Arbitration Rules (effective since 01 April 2013), Article 32.1, <www.sccinstitute.com/dispute-resolution/-
rules/>.

** SIAC Arbitration Rules, Article 26.1.

3 Segesser G., Kurth Ch., Interim Measure, International Arbitration in Switzerland A Handbook for Practitioners,
edited by G. Kaufimann-Kohler and B. Stucki, 2004, 71.

3% Born G.B., International Commercial Arbitration, Vol. 11, 2009, 1994.

3 Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law Internatio-
nal, 2003, 595.

* IBID.

% Judgement, Tbilisi Appeal Court, 15.05.2015, for the Case Ne 2b/1889-15.

* Judgement, Tbilisi Appeal Court, 30.03.2011, for the Case Ne 2b/796-11.

*! Judgement, Thilisi Appeal Court, 11.03.2010, for the Case Ne 2b/687-10.
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registry body for registration purposes; but the latter refused to carry out registration with the justification
that notion of “retaining initial condition” was vague for the registration purposes.”” Accordingly,
provisional remedy applied by the arbitral body was not actually enforced, the above contradicting the legal
requirements. It is not clear, why it became necessary to use this type of provisional remedy in the above
sense, as according to the article 17.2 (c) of the law of Georgia on “Arbitration”, it is possible to assign the
defendant to maintain the assets, by which the final decision will be enforced.*

In the event of application of the above mentioned provisional measures, it is necessary to define until
which time is the provisional remedy valid. According to the Georgian law, arbitral body is entitled to
assign to the party to maintain initial condition until the announcement of final arbitration award; and
according to the UNCITRAL Model law, until the resolution of ongoing dispu‘[e.44 Based on the above, it is
necessary to define that following the announcement of arbitration decision the provisional measures
automatically lose their power, if its cancelation is within the competence of arbitral body reviewing the
dispute (at his/her own initiative or based on the appeal from the party). If the defendant is assigned to
maintain the initial condition only until the announcement of final arbitration decision (which proceeds
from the direct indication by the law), then the defendant will be able to dispose immovable property under
his/her ownership immediately following the completion of the proceedings, hindering or complicating
enforcement of arbitration decision. Based on the above, we can state that in the Georgian reality,
provisional measures are not effective for the set purpose.

However, the efficiency of above discussed provisional remedies in the international arbitration
proceedings is not questionable. In the international arbitration practice, the mentioned provisional remedy
generally has other function and used in the other form. Above discussed measure aims to maintain “Status
Quo” between the disputing parties. For example, arbitration reviewing the dispute may assign to the party
to retain contractual relationships with the claiming party and to continue fulfillment of liabilities under the
contract until the resolution of dispute,* to abstain from disclosing of the commercial secrets*® or from the
use of ownership rights over the intellectual property.” Accordingly, linking this type of provisional
remedies with the announcement of final decision is quite logical. Another important issue, related to the
above provisional measure is the definition of the following in the international proceedings: what does the
“initial condition” imply in the retention or/and restoration of condition, which shall be maintained or
restored by the party. There is a position expressed in the international literature, that arbitral body may
assign to the party to restore or retain the condition in the form of “initial condition” which existed (a) prior
to the generation of dispute between the parties; (b) at the moment of commencement of arbitration review;
(c) at the moment of submission of application by the party; or (d) at the moment of application of
provisional remedy by the arbitration and announcement of the relevant decision.*® The above mentioned
issue shall be resolved for each specific case and the arbitration reviewing the dispute shall define, what is
the condition, to be restored by the party (assigned) in the form of ,,initial condition®. For example, if as a
result of provisional remedy, the party was assigned to maintain contractual relationships, the party shall
restore the condition, which existed prior to the contract violation, actual termination of the agreement or
prior to the generation of dispute.

*2 In detail, see Tserstvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tbilisi, 2011, 139.

* For the Discussion Regarding the Above Issue, see chapter 2.3 of the Article.

* UNCITRAL Modal law, article 17.2 (A).

a Gary B.B., International Commercial Arbitration, Vol. II, 2009, 1995.

“ IBID.

*" Chomakhidze N., Provisional Remedies for the Claim in the International Arbitration, Tbilisi State University,
National Center for the Alternative Resolution of Dispute, Journal Annual Issue — Alternative Resolution of Dispute,
2013, 2013, 82.

* Born G.G., International Commercial Arbitration, Vol. I1, 2009, 1995.
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As a result of analysis of the international experience, the difference between the Georgian and
international practices in terms of application of above discussed provisional remedies became evident.

3.2 To Prevent Infliction of Damage to the other Party or to the Arbitration Proceeding

According to the second type of provisional remedy, considered under the law of Georgia on
“Arbitration”, drafted based on the UNCITRAL Model Law, the party may be assigned to “take measures

49 .
"7 Above mentioned

that would prevent causing damage to the other party or to the arbitral proceeding.
provisional remedy is not used often in the Georgian arbitration practice, as it is a problem to define its
contents and determine, in which cases such remedies shall be applied.

Taking into account international arbitration practice, by the above mentioned provisional remedy,
party may be assigned to abstain from the public announcements, which violate liability on confidentiality,
inflicting damage to the interests of other party and arbitration proceeding, in the process of arbitration
proceedings.”® Moreover, similar type provisional measure implies so called ,,Anti-Suit Injunction”
establishment,”' according to which arbitral body reviewing the dispute may assign to the party to abstain
from submitting claim to the court or arbitration. In the event if the claim is already submitted and court or
arbitration proceedings are in progress, the party may be assigned to recall the claim or terminate the
ongoing proceedings.”® Objective of ,,Anti-Suit Injunction” is to exclude parallel arbitration or court
proceedings and protect the competence of the arbitral body reviewing the dispute.”” According to the
Model Law, there were differing positions in relation to the similar type of provisional remedies among the
members of the group working on the amendments to the law in 2006 year.”* Such type of provisional
measure was uncommon for international court practices and legislations of many countries.” In general
,,Anti—Suit Injunction® establishment is characteristic to the countries with the general law system.’® In
addition to the above mentioned, according to the opponents, “Anti—Suit Injunction” may limit universally
recognized “Right to a fair trial” of the party.57 According to the allegations of supporters of ,,Anti—Suit
Injunction”, the fact that legislations of many countries are not familiar with this type of provisional
measure, was reinforcing their position. Therefore, Model Law had to consider ,,Anti—Suit Injunction”
establishment in order to modernize and harmonize arbitration pmctice.58 Despite the diverse positions,
working group came to the conclusion that the Model law had to consider the possibility to use ,,Anti—Suit
Injunction® concept.”® According to some authors, “the experience showed that the international arbitration
requires ,,Anti—Suit Injunction“.60

In terms of application of ,,Anti—Suit Injunction® establishment, it is interesting to review the practice
of Court of Justice of the European Union (CJEU). In 2009 year CJEU for the case Allianz SpA and

* Article 17.2 (b), Law of Georgia on Arbitration.

* Born G.B., International Commercial Arbitration, Vol. II, 2009, 1999.

! Moses M.L., The Principal and Practice of International Commercial Arbitration, 2™ ed., 2012, 106.

2 Gaillard E., Anti-Suit Injunctions in International Commercial Arbitration, Juris Publishing, 2003, 1.

>3 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 31 ed.,
2009, 244.

> Moses M.L., The Principal and Practice of International Commercial Arbitration, ond ed., 2012, 106.

* UNCINTRAL Working Group on Arbitration, Report N A/CN.9/547, § 75.

" Kaminskiené N., Application of Interim Measures in International Arbitration: The Lithuanian Approach,
Jurisprudence, 2010, 1(119), 246.

7 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Model Law Jurisdiction, 3™ ed.,
2009, 244.

* Ibid.

% Moses M.L., The Principal and Practice of International Commercial Arbitration, ond ed., 2012, 106.

% Abascal J.M., The Art of Interim Measure, ICCA Congress Series Ne 13, General Editor Albert Jan van den Berg,
2006, 762.
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Generali Assicurazioni Generali SpA v. West Tankers Inc determined, that application of ,, Anti—Suit
Injunction® by the courts of the European Union, under which the person is prohibited to submit the claim
to the court of the other state, member of the European Union, even if the arbitration agreement is in place,
does not comply with the Brussel’s #44/2011 regulation on the recognition-enforcement of jurisdiction and
the decisions of the court for civil and commercial cases.”'

In 2015 year, the Court of Justice of the European Union for the case ,,Gazprom OAO v. Lithuania”
defined that according to the Brussel’s #44/2011 regulation, the court of country, member of the European
Union, is not prohibited to recognize-enforce provisional measures (,,Anti—Suit Injunction®) applied by the
arbitration, by which the person is prohibited to submit claim/application to the court of other country,
member of the European Union.”> Above mentioned decision made by CJEU is based on the justification
that Brussel’s #44/2011 regulation is not applicable for the arbitration. It can be stated that Court of Justice
of the European Union, by the above resolution recognized the authority of arbitration to apply ,,Anti-Suit
Injunction”, as the provisional remedy for the arbitration proceedings, which will probably, facilitate its
active application across the European Union.

Georgian law is not familiar with ,,Anti-Suit Injunction” establishment, making the effectiveness of
provisional remedies considered under the article 17 (b) of the law of Georgia on ‘“Arbitration”
questionable. However, if under the Georgian reality arbitral bodies widely define the boundaries of above
mentioned provisional remedy and refer to the international arbitration tendencies, the above establishment
may gain feasibility. The need for the above may be caused by the changes made to the article 9, law of
Georgia on “Arbitration”, implemented in 2015 year. According to the initial regulation, court would
terminate the litigation at its initiative, if it identified that there was an arbitration agreement between the
parties on the dispute under review. According to the present regulation, if the defendant does not indicate
on the existence of the arbitration agreement, the court continues case review. Accordingly, it is possible to
apply ,,Anti-Suit Injunction”, if there is arbitration agreement between the parties and despite the latter, in
case of dispute generation, claimant applies to the court, and based on the application made by defendant,
arbitration may assign to the claiming party to terminate court litigation and to fulfil liabilities undertaken
under the arbitration agreement; in such case dispute will be transferred to the arbitration.

Proceeding from the objective of provisional remedies considered under the article 17 (b) of the law of
Georgia on “Arbitration” (preventing damage to the other party or to the arbitral proceeding), the subject of
discussion is whether the arbitral body has the authority to apply similar type of provisional remedy at its
own initiative. As of today, as a result of analysis of Georgian arbitration practices, it is clear that with the
consideration of disposition and competitiveness principles, it is deemed that arbitral body has authority to
apply provisional remedy only at the request of the party.

3.3 Preserve Assets Which will be Used for the Execution of Final Arbitration Decision

According to the article 17.2 (c ), law of Georgia on “Arbitration” — * arbitral body is entitled to assign
to the party to maintain or restore initial condition until the announcement of final arbitration decision,
within the reasonable time, based on the application made by the party to the arbitration proceeding, via the
written arbitration decision to assign the party to implement measures for the preservation of assets, which
will be used for the execution of arbitration award”. Objective of this type of regulation is to avoid
utilization of assets, which will be used for the satisfaction of arbitration award; therefore, arbitral body is
entitled to apply provisional measures, ensuring the enforcement of arbitration award.”> When the subject
of arbitration dispute is fulfilment of monetary liability and defendant is willing to avoid fulfilment of such

5! Judgment of CJEU case Ne C-185/07 Allianz SpA and Generali Assicurazioni Generali SpA v. West Tankers Inc.

%2 Judgment of CJEU Case Ne C-536/13 Gazprom OAO v. Lithuania.

% Roth M., Commentary on the UNCITRAL Modal Law, Practitioner’s Handbook on International Commercial Arbi-
tration edited by F.B. Weigand, 2" ed., Oxford University Press, 2010, 1032.
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liability or his/her financial status makes fulfilment of final arbitration decision questionable, arbitral body
must ensure proper protection of claimant’s interests. With the consideration of Georgian arbitration
practice, there is some overlapping in place between the provisional remedies considered under sub-
paragraphs (a) and (c), article 17.2 of the law. According to the Georgian arbitration practice, based on
article 17.2 (a), defendant is required to maintain status quo of the property in his/her ownership. And
article 17.2 (c) considers preservation of assets, which will be used for the execution of the final arbitration
decision. Accordingly, both provisional measures are directed against the property of the defendant. If the
Georgian arbitration practice continues the development in the same direction, it is expedient to use article
17 (c) for the achievement of set goals; as article 17 (c) is more special type of norm and when the
objective of the provisional remedy is to prohibit selling of the property in the ownership of the defendant,
it is expedient to apply measure considering such basis. According to the international arbitration practice,
as the alternative to the application of similar type provisional remedy, party may be assigned to place
amount under dispute on a deposit account or to provide the bank guarantee.®*

In the process of drafting this type of article in the UNCITRAL Model Law, the following was the
subject of discussion — whether the above mentioned type of provisional remedy covered arbitration
costs?® The working group made decision, stating that provisional measure did not include provisions for
the payment of arbitrations costs.®® However, in contrary to the above, article 25.2 of the arbitration rules of
the London Court of International Arbitration (LCIA) envisages application of provisional remedies for the
provision of costs for arbitration proceedings,”’ legislations of Switzerland® and France® also provide for
the application of the above discussed provisional measures.

3.4 Providing Evidence, that May be Relevant to the
Arbitration Dispute and its Resolution

Considering the title of article 17, law of Georgia on “Arbitration”, above mentioned article regulates
issues related to the application of provisional measures for the claim by the arbitral body. However,
mentioned article incorporates and simultaneously regulates issues related to the provisions for the
arbitration claim and evidence. In terms of structural consistency of legislative technique and norm, above
mentioned article is not exemplary, as these two concepts qualitatively differ; according to the definition of
the Supreme Court of Georgia, “Provision of evidences is implemented with the aim to determine facts
significant for the case, and provisional measures for the claim serve ensuring of enforcement of court
resolution. Therefore, provision of evidence and provision of claim are different notions, and for both cases
different procedural actions are to be implemented.“’" Based on the above, it is expedient either to extend
the title of the article 17 of the law of Georgia on “Arbitration” or to establish the norm regulating the
evidence provisioning as a separate article. The above argument of the Supreme Court of Georgia also
confirms the need for separation of provisional measures for the claim and evidences.

64 Segesser G., Kurth Ch., Interim Measure, International Arbitration in Switzerland A Handbook for Practitioners,
edited by G. Kaufmann-Kohler and B. Stucki, 2004, 74.

5 Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 31 ed.,
2009, 245.

% UNCINTRAL Working Group on Arbitration, Report Ne A/CN.9/523, § 37.

7 LCIA Artbitraion rules (effective since 01 October, 2014), Article 25.2. <www.lcia.org/Dispute_Resolution_Ser-
vices/Icia-arbitration-rules-2014>.

% Segesser G., Kurth Ch., Interim Measure, International Arbitration in Switzerland A Handbook for Practitioners,
edited by G. Kaufmann-Kohler and B. Stucki, 2004, 76.

% Gaillard E., Commentary on France Arbitration Law, Practitioner’s Handbook on International Commercial Arbi-
tration edited by F.B. Weigand, ond ed., Oxford University Press, 2010, 450.

7 Resolution, Supreme Court of Georgia, dated 29.05.2007, for the case Nas-827-1190-06.
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Provisioning of evidence represents significant procedural legal establishment, which on the one hand,
provides party with the possibility to defend the evidence, which confirm the factual circumstances
provided by the party and, on the other hand, enables the body, reviewing the dispute, to review the dispute
promptly and determine the objective truth on the case. Objective of evidence provisioning is “to ensure
determination of facts significant for the correct resolution of the case.””' Based on the importance of
evidence provisioning, almost all local legislations and arbitration procedures grants to the arbitration
reviewing the dispute with the authority to make decisions with the purpose to provide evidences.”
Georgian law regulation is based on the UNCITRAL Model Law, however there is some difference in
place. According to the law on “Arbitration”, the subject of provisional measures is the evidence, which
“may” be related to the arbitration dispute and its resolution. According to the Model Law, those evidences
are subject to provisional measures, which are relevant and material for the dispute resolution.”
Establishment of mentioned terms became the subject of discussion in the process of making changes to the
Model Law — how expedient was to cumulatively use terms “Relevant* and ,,Malterial”;74 how to resolve
the issue, if evidence was relevant but not material and vice versa.” In addition to the above, according to
the part of the working group, article 19.2 of the Model Law was already regulating mentioned issue and
there was no need for additional regulation.”® Despite the above mentioned controversy, in the end, the
regulation was adopted in the above form. Position of the working group was based on the argument, that
mentioned issue was regulated in the similar way by the procedures of the International Bar’ Association
(IBA) on the “Taking of evidence in international commercial arbitration”.”” Moreover, according to the
definition of the working group, relevancy requires the evidence to be related to the ongoing arbitration
dispute and materiality determines, whether the evidence was important for the resolution of dispute.”
Application of these terminology was not new for the international arbitration proceedings.” In terms of
second argument, it was defined that regulation subject of the article 19.2 was not provision of evidence,
this article was regulating the admissibility of evidences and issues related to their assessment, and article
17.2 (d) established qualitatively new concept, providing the arbitral body with the authority to implement
provisional measures for evidences.*

With the consideration of above differences, Georgian legislation establishes lower standard for
linking evidences with the dispute resolution, compared with the Model Law, making the burden of proving
lighter for the claiming party, as it is easier for the party to assert the “possible” connection of the
evidences than to prove that evidences are cumulatively relevant and material for the dispute resolution.
However, as it is clear from the Georgian arbitration practice, arbitration institutions are rarely approached
with the request for the provisional measures for evidences."'

! Resolution, Supreme Court of Georgia, dated 10.04.2008, for the case Nas -258-516-08.

" Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration, Kluwer Law
International, 2003, 596.

7 UNCITRAL Model Law, Article 17.2 (d).

™ Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 31 ed.,
2009, 245.

7 UNCINTRAL Working Group on Arbitration, Report NeA/CN.9/589, § 28.

" Binder P., International Commercial Arbitration and Conciliation in UNCITRAL Modal Law Jurisdiction, 3™ ed.,
2009, 245.

"7 IBA Rules on the Taking of Evidence in International Commercial Arbitration, (Adopted by a resolution of the IBA
Council June 1999) Article 4.10.

"® UNCINTRAL Working Group on Arbitration, Report NeA/CN.9/589, § 29.

" Ibid.

% UNCINTRAL Working Group on Arbitration, Report NeA/CN.9/589, § 30.

8! Since 2009 up to date party has not ever applied to Tbilisi Arbitration Institute with the request for provisional
measures for evidences; Interview with the chairman of Tbilisi Arbitration Institute.
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3.5 Seizure, as the Provisional Measure in Arbitration

Law of Georgia on “Arbitration” does not consider seizure as the provisional remedy for the
arbitration claim; this type of provisional measure is not also considered under the regulations of Georgian
arbitration institutions. In this regard Georgian legislation contains strict regulation and unlike court, the
arbitral body is not provided with the authority to apply other types of provisional measures, if such is
required for the provision of claim.** Moreover, according to the law, parties are not provided with the
opportunity to consider under the arbitration agreement application of other types of provisional remedies
in the arbitration proceedings.

Despite the above, in the Georgian arbitration practice, there are often cases, when the arbitrator
reviewing the dispute, makes decision to apply the seizure as the provisional measure for the claim and
seize the immovable property in the ownership of the defendant and /or bank accounts.”> However, there
are also cases in the arbitration practice, when arbitrator refuses to apply provisional measures with the
only justification that law of Georgia on “Arbitration” does not consider seizure as a provisional measure.™
In case of application of the above measures by the arbitral body, arbitral body does not face problems
related to its recognition-enforcement by the court. Although, according to the article 23.3 of the law of
Georgia on “Arbitration”, court does not materially review the provisional measures applied by the arbitral
body, but when there is incompliance of provisional measures with the law in place, it is necessary for the
court to give the relevant response, so that the arbitration practice does not develop incorrectly and court is
capable to carry out control over the arbitration proceedings.

Law of Georgia on “Arbitration”, despite some differences, considers the types of provisional
remedies similar to the ones considered under the UNCINTRAL Model Law. It is indicated in the report of
the working group, that at the first stage the objective of the working group was to achieve the
comprehensiveness of provisional measures developed by the group. However, following the development
of draft project, the group made decision, that types of provisional remedies considered under the article
17.2 of the Model Law, were comprehensive and incorporated all cases, for which there could be need for
the application of provisional measures.” Moreover, the Model Law rejected the application of other
provisional measures, on as required basis, as according to the working group, there was no such need.*®
Objective of the Model Law is to create general standards with the consideration of fundamental principles;
the States are provided with the opportunity to develop detailed legislative regulation with the
consideration of specific characteristics of local legal system.”” Despite the above, in case of Georgia,
legislator did not use the possibility to introduce other types of provisional measures and did not grant the
arbitral body with the wider authorities. Based on the above, it is necessary for the arbitrator in the process
of the review of arbitration dispute, to act within the legal framework established by the law. However, the
above deficiency of the arbitration proceeding could be conditioned by the non-efficiency of the
provisional measures and the parties, as well as the arbitral body, feel comfortable using the provisional
measures, familiar for them — that is seizure.

As for the national legislations of other countries, it must be noted, that in the most cases, arbitral body
does not have authority to use seizure as the provisional measure, however, there are some exceptions. For
example, French law does not grant arbitral body with the authority to use seizure as the provisional

82 Compare with Article 17 of the Law of Georgia on Arbitration and Article 198.3 of the Civil Procedural Code of
Georgia.

% Judgement, Tbilisi Appeal Court, dated 15 May 2015, for the case Ne 2b/1889-15, as well as the Jjudgment dated
01.07.2013, for the case Ne 2b/3450-13;

% See “Thilisi Arbitration Institute” award for the case Ne 000294-2014.

% UNCINTRAL Working Group on Arbitration, Report NeA/CN.9/545, § 21

* Ibid.

%7 Resolution, the Supreme Court of Georgia, dated 13.07.203 for the case Nas-538-511-2013.
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measure,” the issue is regulated in the similar way under the Netherland’s® and Switzerland’s”
legislations, the similar approach is shared by the Belgium legislation.91 Austrian legislation does not
contain detailed regulations in relation to the application of seizure, however there is a position expressed,
that application of this provisional measure is admissible.”*

Based on the analysis of legislative regulations and with the consideration of arbitration practice, it is
expedient for the arbitral body not to use seizure in the Georgian arbitration practice and to have this
provisional measure under the competence of the court.”

4. Conclusion

Relevant application of provisional measures for the arbitration claim ensures functioning of
arbitration institutions, as the efficient mechanism for the dispute resolution. Arbitration will never be
attractive for the business, if it is not capable to ensure enforcement of future decisions. As a result of
research it became evident, that types of provisional measures for arbitration claim considered under the
Georgian law, often are not used for the purpose and function assigned to them in the international
arbitration proceedings, reducing their efficiency and providing for incorrect interpretation. With the
consideration of the fact that Georgia has chosen the Model Law as the basis for the regulation of
arbitration law, it is expedient to enforce the law in the arbitration practice in accordance with the Model
Law and to consider the contents, which create the basis for the Model Law.

Under the present circumstances, Georgia has an opportunity to become the regional hub for the
arbitration proceedings and center for the resolution of disputes for Georgian business sector as well as
disputes of international nature. Therefore, it is deemed expedient, on the one hand, to develop, Georgian
arbitration practice with the consideration of the international trends and, on the other hand, to adapt the
provisional remedies for the arbitration claims to the Georgian reality via the legislative regulation, without
compromising the international standards.

% Gaillard E., Commentary on France Arbitration Law, Practitioner’s Handbook on International Commercial
Arbitration edited by F.B. Weigand, 2" ed., Oxford University Press, 2010, 450.

¥ Lazic V., Meijer G.J., Commentary on Netherland Arbitration Law, Practitioner’s Handbook on International
Commercial Arbitration, edited by F.B. Weigand, 2" ed., Oxford University Press 2010, 663.

* Karrer P.A., Straub P.A., Commentary on Switzerland Arbitration Law, Practitioner’s Handbook on International
Commercial Arbitration edited by F.B. Weigand, 2™ ed., Oxford University Press, 2010, 847.

! Canivet M., Goffin J.F., Arbitration in Belgium CMS Guide to Arbitration, Vol. I, 114.

%2 Liebscher Ch., Commentary on Austrian Arbitration Law, Practitioner’s Handbook on International Commercial
Arbitration Weigand F.B.(ed.), 2™ ed., Oxford University Press, 2010, 146.

% Article 198.2 (1), Civil Procedural Code of Georgia.

116



©J356 IMHIMLNS60*

39R05600L 3363009 Idd R 3IRNIMIdN00 LIS MO0

sboemn bsdomongdingo 0bbBndeob @sobymggs dmombmal Gimgmers bobgemdbngmb,
oby bodomormgding d33cm930Mms dbGowsb dowomgdoombsdsmormydingo j5cm9500
30b6bmr309em985b. dobododnbow, 0doboozol, Gmmd Jgrmosiznolb bogobmbdmgdemm Jm-
b9bmngg3s dggbsdsdydmmagl Gmagme bogmmsdmmobm b§sbosmBgdl, oby Jomoraem
bo8smonsrdygbgdol s 0d 8mbs;gd9db, Gmbemgdors J86056 j56mbol 35356 o do-
bsgob Fbsrigl, bogomms dgwsmydombsdstomydmogn j3cmg50b dgommgdol 3odmyg-
693s. bodstomgdmnzn §mobb3ems68930b 0d3emgdbdoszoobogal dbodsbgemmzsbo dg-
ndmgds oymb 3mbimgdeemo bobgemdbogymb ab§mtngmn godmzonemyds 3mb@Hgd e
bogoobdn, jaengats, bsdomormols gobz00059800 obBmeins, Ggemngns g0 s o.0.
b&oB0sdn gobboenaemos ob g3 0980 s dgovmmgdo, HmIengdory @bs gonstmb 3mb35-
Semds bobstmoengdmngds §obbiemsb§ds, Homs gobogl wi3bm gl394960b bsdsGoremals
3obmymazamo bsboemo; sbgzg bBodos g90obbdgds 0d 8mbsdmgdsl, mmd &msbbiemsb-
&0930b wEmb dgmdmmgdgemos @i36m Fz9460b bosdsmoremol bobBgdnl bayemol 339009~
B0l go@dmBobs. g3obbocraemos Godwgbody gog&memn, Mg 06393b @36m Ja94960b bs-
domonemol bobBydol 56 0bbGoGadob 0d3emgdgbGomndols bozombocnad 306mbdwmgd-
rmBsdn, g3obbocnamns Jomomemn godmzorngds wogob sendgibsdoemo dmgzomy-
B0b bogocmbdo. bgoGnol 8nbsbos, dowomgdnomn bsdsGomsemo o dnbo dgormomenmgons
3obbocrayem 0469b Gz o boerbsbym dawnoznnl gobzomsmgdol bogdgdo.

bs35396dm boBysz930: Lobstoemgdmngo §msbbicrsb8g30, dgmsmgdoomn bobsGomsern,
dgnsgzns, dgwsmgdoomo bodsEoemolb dgomopmenmgos, dowomgds, gy, dboxaema, bs-
bodstoenm dgnszno

1.39bs35man

b0bodmgdomyg LESGN30 gobbormmos, o Medmgbse dgadmagds dgnbymb bgmo Jgromg-
d0m3s bodsGmomds LagdoMmggmmb Lodsfmmmgdmog bob@gdsdn dgmnsznnb gobgomamgdsl. gb
09ds dgbadmms, dombg 3603369mmzgebo 50dmhbrgl dgmemgdombadstomgdfngn 33mg39dab-
030b. B06530gda6g LESG0330 Jgemgdoma badsMmamon, 3gons(300lb sgamomdy, smbBgMomas
Mmame (3 05603700m3g 396Mmb3gdemmdal abzgbal nbbEMdgbE 0.

F396 3(36m30Mdo Ladystmdn, MMBgema(s B30l gEMdamnbs(300b396. 53 3GIM(39LTs 3oDbIM-
o dgatMgdomo Ladsmomal, Mmam s badsmmmagdMagn dg(360969d0l, Mmea. 3065 36gm0 m(3-
om0 Bgmabawn ged8mambggs abgmo bygMmgdolb gobznmsmgdom, Hmammagdozes: 3m33on@gco,
Bogomdals d0bbgbn, 3980l oG gfmbo@onmo aosbyzg@e, banbzgbGoom YEMgHMdgdo s
5.3, 09M0b@9d3s byl JgamgdombedsmmmgdMogn 3gmgz0m. anMomogemo bgg@mmb dg(3b0g-
90 80300696 0oL 336037, HMI sgomMMdMngn 396mMbIgdmmds 360d3bgmmaabas, BogMad v3b-
&0 bodsMomgdmngo bob@gdgdal dgbbagmsd dgbadmms, bgmo dgnbymb dows 396mB3gdmm-
30l gobznmamgdsb. sdmgbowm, 3Mazamo an@mab@o Resmomyma aym 3536096 33emg39030. dgag-
domo LadoMmsmo 5aMdgmgdl mogol sMbgdmdsl sbomn LadsMmmgdMngo oManlb odsgdobob.
B0bsdgdatyg bLgo@nada Loydatn a394b9ds Bgns300Dy, MmamE (3 Jgemgdomn badstmmal 0b-

LEB MDY, BMIgmoz Ld3domeE M3YmoGnmos s IMsgom J39ysbal o43L o3 0bLEGNEYENL

* obg-0b onFogonmo go3nmEg@&ob 3o30bE b0, 3M33sbos ,dmnbsMady @s 3o BomMa s3gm 3o gdab®
BGH®Lo ogGab@o.

117



0530060 badoMmmnmadMng bob@gdsado ebgMmagzals byyMgamo, Jogmed o3 §394bgdL o6 goshbosm o3
36154E03mo 8 3 (3 MMM 35dm(3000em9ds, M3 93 0bLEGGYEG L 033mmgdgb@sznabmgabes
0 (30gdgea. dgbadadabow, 93 3MMdmgdol go0s6Y3980L Lomzgomgbm gbdss dgoaemgdom badsm-
by s 3ol Fgomemmmansdy dndsmmgs. 3oMggm Goado, Mbos gsbnbodmzMmb ol badsm-
omgdengo bobEgds, bowsg gb bob@gds dg0ddbs, 56 03 EMbgdg 3obgznmaMEs, M3 5333560 badsm-
onmgdcngo bobEdolb Jgbbsogms Bmn@obl Bocds@gdol bgdmblgbgdme baddqdo.

2. 3gs56mgdaman LydsEamab Igomememmans
©d bddsGanmgdMmngo §AH36L3mMIbGgdn

dogbgogsem 0dabs, H™MI gmmdomoads30d MooEglb Gmeb sLEMmMadL FHmENGgdabs ©
553056980L gHNS6gmMsb SLodams(305dn, 3o0b(3 sMLYdMAL 360d36gmmzgeba gsobbbgsaggdgda
R396L »ammdomu bmggmdn®. bbmMgo 530@m3 dgsmgdoma badstmamn s dnbn dgommomem-
305 33043600 dgbadmgdemmdal, gog00dMma bbgsmabbgs J39960L badsMmnmgdfngn Lob@gdgdo o6
bodaMomgdmoag LobEgdsms bsbomgda. dgamgdoma LodsGmmolb gabom sgMmzamo (3mEbs
3609d369mm3obo  39M0ddge MiEbm 3NmEMabszgb. domgdamds (3mEbsd dgbsdmms, bomgemo
3m3g0bmb mzbmaFo badsGomgdfogo babEgdalb dows Ladbomgymmb. gb (3mEBs 30 dgndmgds,
353myqbgdme 04b69L B396L Lo 3 LadoMmmmgdMog 3nmEMado, ngn 3396356 gds bbgowsl-
bgs 39Mb3gJ@&n30L gosbMmgdadn, Mo3 dgmgasm dmag393Lb Rzgbo Ladsmmmgdmaga bob@gdolb me-
e GIow 305bMgd0b Ladmomgdsb.'

dgofgdomo badsmommal yggmedg 3mzmyg ©gR0bozns ghmoa bsdstmmgdmMogo Lob@gdolb 3g-
mELmeb dgmomgdas. ngo dma(3o3L bbgs badsMmomgdmaga bab@gdgdal dgbobgd dmbazgdms dga-
mM3985L 5 M0 36 Modqbndg Lodsmmgdmago Lol gdob Jgmemgdsl. dgmemgdals s@bo dbass-
Lydgdol o bs s 83 gdom dgaMmmazqdemmo dmbs(399930L @NE3sDdMbabY s Imddgmgdal bggg-
Gl 250969355, bLoBaGomol bagBmb 8936096938 3mB(396@Ga(300 96@s 3o5390mb Lbgo@al-
bgo LodsGmmgdMogo LobBgdowsb domgdmm 3mbs(39393dg. Jomemmalb FuM(3gmdy sbgMamao
bo@Y39d0L NIMomm JgoMmgds o 360l bsgdoMmabo. 306mbIgdmmmds JnmE Mol bobamoas. 3o-
bmbo 3@ Mcob bsddomonggma domos s, 335bmsb, 30b6mbbgy bg8mddgmgdsel sbwgblb d39960bL

JNE@s. 330gbs®, 3obmbo @sbgMam §g4LGdY YBRO™m MM Mbrs gsbzobommmm, Mbos Rs-
39060353090 3obmbob baggmdggmdo sGbgdym LEGNJG ML, Moms Y390 go305DMM™, Mgy
o Mol BaMImoa bl 396mbo s Mmam® gubl30mbafgdl ngo Labdmasmgdals 3066007.3 oMbg-
3L IMogomo @odsmemn 56 533560 GoJBmMn, MHmImgda(y 36056 3bmbL, Mmammgda(zos, ds-
33mMomdE: Mgmoans, abBMM0s, JNmENOS, GMowo30980, babgmdbogm asb3znmamgdall mbY,
439460L 93mbmdognea dgmdstgmds, d9(36096Mgdnlb gobgnmotgds, gommbmens, agmadagos,
3m0@0 gm0 6gds s ..

03 bGOBG0alb B0Bbgdabomgzol, dgEsmgdol doMomsmn mdngd@ns dgmasz0s, GMIgmos ©39-
30l smBgMbs@omo aoobyzg@ ol dm3nmammn s mofMadamo gm@mdss. Mmmabsa babgm-
3bogmb LgoMgds sbama Ladommmgdfngo 0bbG @G0l d5436s, bavyzgmgbm abs sdabmgal dg-
oM 9d0m0 LadoMmmEoby s obn Jgomemmmaonl dmdzgmogdss. dgsmgdomo LadsGmmab 3g-
OmEMEMa0d M330g60375 LogggbyMmabasb dgoagds. dgmsmgdoma badsMmsma & scnl dgacmzg-
e dmbos(3gdmes dgamgds, ngo sbgzg 0035mabBbydL JMmENMgdal, abGmMaol dgosmgdsb.
Jdgbodadoba, dgamgdama Ladstmmama 3g(36096Mgdal IgmEomab303mabymo bggmms. bodsm-
ool omgaob 35(36056M98L bbEObEb nbEBMEM3MLMbs s SbmM3memamdas 3o bggo.

! Eberlej E., The Method and Role of Comparative Law, Washington University Global Studies Last Review, USA,
2009, 452.

? 0430-
3
0dag-

118



0035 ®g0 9396l mgambsdMaboom, 3oMggm badogn dgdmemgdmal (3md3sma@ogob@ab)
MBoMgdal sm30bgdss. gb bsmgdo dmambmgl 3MmE &0l 80dmbomgsdn Romdszqdsl, mobagal-
&0 Ldzombgdal (3MEbsLY s bgo@FomyMa, mdogd@ncn dgxsbgdal Mbomgdal godmygbgdsl;
dgmeg badogo dmombmagl o3 dgemgdal Mbomgdal godmygbgdsl 30bmbol gomgash dgisbgdsdoa,
o3 gneobbdmdl 3obmbl bgfammdoma 56 bgdnMem godm(3gdymo gmMmInm. oo yuMsomg-
b0 9bws dg3o535Lmm gobbomme Lbgoobbzs Lobgmdbogmlb 306mbgdL ImEal Bbasgbgdgdo wo
a56bb30398930; 39Ladg 9893%y brgds 0339 dgommomemanals aodmygbgds dows 30bmbdyg; 53sb-
056, b 3530035rmobBobmm, HM3 3obmbol batobbo, Gm3gmog dmoa(393L LadsGmmal gofgasb
dbocgl, 360d369mmmza6 bgaszmgbsl sbegbl 306mbol gmEM30mMgdadyg; s dmmmb, dgmamby g@o3-
B bgds dgsmgdomn dgbbogmoal dgmgagdol aogmmnsbgds 0dab asbbabsdmgmagew, o abo
LBogmes dgagadmos EbmyGo LadsMmmgdmngo Lob@gdnEsb s Mmame dgadmgds sababmb gb
(3m@bs Azgbl Ly gmam LadsBmmgdmog LobBgdady.

Lodamomal bggMmb 3360960l 80gM dgdmomgdmal Mbofmgdolb sm30bgdobs ©s 030b smgo-
bgdab g8gya, 9 Mmam Mbos 3obbmM (30gmEgL BgEamMgds, domby 8603369mm3s60s 080l go-
SDMgds, 01y Mo M0l badsMmmgdfmngn GEMobL3MbEGN s Mmam® dgadmgds og3gbIsMmb 0go
sbamBomgdymoa badsMomgdagn 0bbG @0l gobgomomgdsdo.

39005300 Lagdommggmmb Lodsmnmagdmog bob@gdsdn sMob sbomdomgdmmo basdstmmgd-
030 0bLEGNGYEG0. Jobo gobzomsmgdal mby RsdmyzeMmgds 53d-dn, ggcdsbnsdn, bmEMggansbs
o bbgs §394693d0 83 0bLEGNENL gobznmamgdals Embgl. 53gbsw, 0 bo3ebmbdwgdmm bgma-
Lygmgdslb by@b, dgoosns odiomb Ladsmmmalb gobnymaggm bobomow, 356 ¢bos dgogobmb
Lbgoabbgs 399456530 dgmnsz0sbmeb 393306 gd0m sMLgdmmoa ofgammofgdgmo bmMdgdo.
doMmamos, 35b30m0Mgdsn §399469d0 LodommmgdMog G§MobL3msbE@ ol 0ygbgdgb Lo gymama bo-
doonmagdmogo Lob@gdolb gbeddbgmo, dmangfo dgdmbggzeda gb 3Mmzgbo bmGzngmmgds
368500, dgaMgdomn 33mg3980b gocgdy. sby ™I, sMbgdmdl 0ds3g dg(30m3gdal ©s33950L -
©0 ddsmmds. 35@Lmbo LadsMmmgdfng GFMobL3MsbE AL >mBgmlb Mmam(s ,6gbal 86 Ladom-

ool bob@gdolb gMmn J394bnsb dgmEmgdo as@s@obalb“s Ladommmolb bygMmmb 333mggemoms
d0gM dg3mmagabgdmmos Godwgbndg dmogomo god@mmn 0dol aobbababmgMagew, oy Mmdgemo
39bmbos  @MabL3mab@oMmgdmmon. ©ggsb g5dm3nbmg, LsdsMmnmgdfngn GMILLIMSbES (300
35653060mdgdL: domaonaggmagdal, (II) 3MgbGogbs s dgasgmgbsl, (III) dgdmbzgzommdsobs o
Logo®mgdal, (IV) 3obmbol dmbommebgm gx89d@L, ©s (V) 3mmogogn®, gimbmdogn® ©o
939853000 &030b 0bn(30580398L J3996930b o6 3gbedg Ibomggdol 36MH0wsb.6

3. bagdoMmoggmmdan ©33950b 3@ gMbs@onma 33056y3980b
ob@mMns s Igend30d LadsGmggmmb Lydmgdomadm LadMmmzgbm 3megdLdn

030l goboM 339350, od3Lb oY) 5 3gns(300L ABLEEGYEL I doma babosmalb 3gMb3gd@ogs

Jotrormm LadsMomgdfng LobEgdadn, s9y30mgdgmos, gsbbmmzngmogl Bggbo 3MmEMMaL, 396@)-
mmdob, BMon(309d0bs s Mgmogon®o dgbgmmgdgdal dgbbogms. s@bgdomns, bajstmggmmb bs-

3ol obBMM0sdo @a3930L 5B gMbodnmn go0sby398)0L BMead b gdo 3gdnmo. nmMonmemo
Mg@M0bolb dgbadsdnbem, sMbgdmdl dgmos@mnlb dMsgemn asbbabmamads, Mmams b&ngnM,
obg 3o Loy zMbygdal 3gFomda. Bnbsdrgdemyg LEdENdn s3@MMn d0BgML 3. 3939m0sl badMMAEL —
»(36905 ,09" — dabssmbo Jomormma badsmomob bogbgddn“. 8. 3939mosl dnbgogom, dggm Jotoye
m0o@gMo@n®ada (V-X bamznbggdo) 65d0b30gm 30mb, Hm3gmos ©o30b 93356M98wms, ngm ogo bagHm
04y babymogfm 30fn, 0603bgdmms LabgmdBogmb dogM oy aMRgms dbatggdal BngM, gBmogdmes

* 0dsg, 457.
> Watson A., Legal Transplants, SCOTISH Academic Press Ltd, Edinburgh, 1974, 264.
S Valderrama 1.J.V., International Law, Revista Colombiana De Derecho International, Vol. 2, 2003, 265-268.

119



»Abogmmo® (3080333990 3oM0) o6 ,d4g", Imagosbgdom 3o ,dmbadstomg”.  dogMod
bo3obmb3gdemm dgamgddo 3oMol  Labgmbmegdo, Mm3gmoi ©9398L  va30Mgdos, dgdmgan
(3698980(3 393mayqbgdmea: ,LadsGom 3o(30%, »BM3o(30%, »OMIMEEILBIYmN® s Lbs. BgMBnbgdo:
»abogmmo® s ,b%0" RO™m  sGgmm  3gfomelb  g3nmgbol  GgfM3nb ,dmbsedstomgbosb®
JdgoMgdoo. gb bada (36988 LEMMOL® NEIbE MM @S 35dmnygbgds gMmbs s 0ds39 3MbE9JLE 30 s
365(33m93L 9H®Bsbgob. Lbodngg enBgMas mo@ GG mm g65d0.” ©obogmgm Lsgstmgzgmmdo
&qf30b3s ,0493“ dmemmBg dgobomhnbs vBmgdsdmbormgdals 3dmby dmbadstoemals 36n0d3bgmmds,
303653 sedmbagmgo Logstmggmmda XVIII bamznbgdo §gmdabo 09" bgm-bgms godmgym msgabo
360d36gmmdom s Azgnmgdoo Lodsmamdn dob 339 »8909GMMN” gbmmgds. Lgsbgmda o3
&q63060L gbsdsdobo Logysss ,dmEg30“.E ynMomgdsl 08bobunMgdl smdmmaols (Aghbugha) 306mbo
(XI-XIV Loy 39699d0), Lo bodgabdmmoas Fnsdsgomon; dogsmoms®, dgoos@mmgdal @obdsmgdom
bgds 3gmabbdgdabs s Bogalb dnmbaze. ,dmeobbdyma®, ,dnsmsdgbzmon®, ,dmsmebgozal®, ,,bads-
&om 35(360% 560l §gM3nbgdn,” GMBmgdaz asdmbo@ogh oMo 3gx0l domomamgdsl, sodgw ofe-
396mbolb  Logydggmdy  obndbyyem  30Mgdl, Mmdmgdais sMRgmmo  0yzbgb dbocggdol  BngF
3M63Gg@mmo  393mbgggol  go8mbadagdmom.'? gob@sba VlI-ob  3Ggdmmdo dgdogom  wsbmn
badoMomolb boabgddo ,d4q" agbzwgds dbmmme bLsdgMdbgmol  3Obmbolb  Jotoe  396bosdn
»390058mMab* 36n0d369mmdaom: ,AmEgbsz MG 583050l ©a3s 3dmbosm, nbnbn 56 dodstmszwbgb
dmbodamormgl, dgxigL, 3o@Mnsm b b do@Mmm3memo@L, 56 LgoMwgdmesm domn dsMmnmabogmgds;
0bobo 0MRg3bgb 5sd0sblL, MMIgmmabsy dnommbgb s 83(36mMdbb, MM3 3gmbosm wogs, ©s
beyoo, Bob gowogds gb ogs. !

donsb bonb@gMgbms, o Go@Gmd nMhg3bab Mdzgmabo JoMmazgmagdo 3gwns30sl, Mmame(s
©030b 3005by3980L gbob, 56 Mo@m3 gobznmamms 53 Gndob MHmngmmmdgda. gl dgodmgds agmb
3mmo@n3n®o Logoonb dgmggn, Gm3gmoi o ogm LGsdommEa, o6 dgodmgds, sMbydmds
B3935, Gm3gmo RobgManmo ogm oo Fngf 539060l goagal Fum@nEada. b3dobdngm
dgdombgggadn, 860336gmmgabos dgoamgdomn 33mg3980L ©obygds. oy dgeos(305, Mmam(s
©030b g000by3980L dgbadmadmmds, ¢36mda agm Lagjomggmmb badsmmmab 3nmEnEabogal,
35306 LodoFmmmolb 333369335 Ybos IMdgdbmb Lojomzgmmb LodsGmmoalb bLabEgdsda 3
0bbBEYGL sbgmggzal Lbgs abs. 360d369mm3s60s, 5360dbmm, M3 70 Bemolb gs63s3tmmdsdn

7 Ja939e00s 8., (36908 ,ddg“ — dobssmbo Jomamymo badsGmmal boabgddn, badsGmggmmb 3g3609Mgdsms 3s-
©9300b dommg@gbo 35369, Ne 4, »d., 1973, 164; docmomgdmmoas: mbosbn b., 8gc3nbo ,ddgb” 36nd3bg-
mds dggm Jofomm 306mbdn, ngobg gogobadgamal Lobgmmdals mdagabiols babgmdBogm mbaggMba-
&g&ab 30gbs, ,LodsGmmal gu@bsama®, Ne2, md., 2014, 16.

& 295900 8., (36988 4,39 - Bobss@bo Jommrma Ladsmmmoal Bogbgddo, boJeMmggmmb 3g(3609Mgdocms o3s-
©q300lb domg@abo ,35(369%, Ned, »d., 1973, 169-170; domamgdeymas: mbnsbo b., §gcdaba ,d4gLb"
360d36gmmds dggm JoGogm 306mbdn, 03565 gogobodgomal Labgmmdals mdagabiols babgmdBogm xba-
396L0Gg@&0b 3gLs, ,LodsBmmal gu@mboma®, Ne 2, »d., 2014, 16-17.

7 295900 8., (36905 ,0g“ — BobooMbo JeGorgma bsdsmmmoal Bogbgddn, bodsGmggaml 3g360gmgdscms o 3s-
©9300b dommg@gbo 35369, Ne 4, »d., 1973, 161, Jocmnmgdamos: mbnsbo b., §gc3nbo ,ddqb” 360d369-
mmds dggm Joformm 3obmb3dn, 0386y xozobodzomol Lobgmmdol mdamabol Lobgm8Bogm Mboggmboa-
&9Bob 3Mgbs, ,LoBaMmmab ga@Mbaema®, Ne 2, 3., 2014, 15.

"0 2959000 8., (36905 ,0g" - JobsoMbo JeGormmo bsdsmmal Bogbgdda, bogdsGoggmmb g(360gMgdems o3o-
©q800b doyemg@gbo 85369, Ne 4, md., 1973, 162, 8omomgdymas: mbnobo b., &qdabo ,d4qb” 860-
3d369emmds dggem Joormm 306mbdn, 03565 xog0b0dz0mal Labgmmdalb mdoemabol Labgmdbogm wba-
396b0&g@&ab 3MgLs, ,LodsMmEol gu@boma®, Ne2, »d., 2014,15.

" 295900 8., 36930 ,dgg“- Bobss@lbo JoGornma LadsGomal Boabgddn, bogsGoggmml 8(3609Mgdoms o3o-
©q800b dommyg@gbo 35369, Ne 4, »d., 1973, 164, Bamnmgdymos: mboobo b., §gc8aba ,ddgb” 8603369-
mmds dggm Joormm 396mbdn, 0306y xo35b0d30mal Lobgmmdal mdaemabol babgmdBogm mbaggMmboa-
&9@0b 30, ,LodoMmmob gu@mboma®, Ne2, »d., 2014, 16.

120



bogotomggmm adgmgdom agm Lodgmms 3ogdomol Bobomo s 356 dg3goms ygzgmoxngha, bo-
doonmagdmogo sbdMHM3bgdal Romgmoo. 3gOdm bodsMomoma  s3mmgdemoa/s3Mdomema  oym
ym39mEmonmo (36m36M9d00056 @ asbsgzomo o6 s6ab, Gm3 Rzgmmadmos dmdomadggdlb mogewm
56 d99dmmo 053900l gosby398)s, Moasb Laddgmms bLobmasmmgds s bymabygmagds gMgmes
0530560 (3bm3zMgdol  yzgme sb3gd@dn. Lodgmms ddoMmmggmmdal dgdwaga  JoMmzggmgdo
53mRbbgb yzgmadg oo 30@sbEMMEGal Babsdyg, Mos 30 dgodmgds sMLgdmdogl Lobgmadbo-
gmbmgolb = gb ogm Ladmgomagm mda. 3mbymndgda (36m3Mgdal bobamn asbrs, 3Mndnborn&
53&™MM0B 9ol 3gmboosm bgdobdogfn ©ogobs ©s 3mbymad@ol asbbomgol domoyagmgds.
(36mM36930L 88 3bgmds 3gMomeads dMagam Bgmb gob@ebs. 2003 Bgmb dmdbostmo dmmogongnmo
(33e0mgdqdob 393mga Logomggmma onbym babgmdBagmb 3356qdmmds, dsamsed dgdmagdy-
m0d 053980L dSmBgMboGommo 3omobyzg@olb ©obgMagzs 3530b, Gms Lobsdsmomm Lob@gds
3baMgmos. Emgobogol sMLgdmdL LadsMmnmgdfngn LobEGgdob asbgomsemgdobs s dsd0s-
6gdabomgol sbaemn, sm@gMmbsGomma abgdal dgmogedgdol obboa. o3 absb gbmmgds 3gmns(zns.
9L 360l 36m39L0, BMIgmaz dbaMggdL odmggl dgbodmgdmmdsl, gos3mMbEEMMmMmMb magnsbon
0053900; 535bmMsb, 3MbGMHMmMoMgdsn 3Mm(39bo dgEns(300L doMomoo Y3omsdgbmdss.

2011 Bgemb sbomo (33emomagdgdo 3930000 bodsMmggmmb bsdmgomsgm badmzgbm 3mwogdLbdo.
9L 33momgdgda Ima(3308 LobodsGmmm 3geasznals JoMgammomgdgem bgbgdb. Gommoas 0dab
0gds, ™3 gb Mganmsz0s bLOYmymagamos — 330b badoMob3oMmm: ngo domdyg biyb@ons s Jom-
0930 0dbg9ds, 35635(3690mm, HMI gb Bgbgdo IMJ3gEms s gemmEgds ,a5dmmz0dgdab®. sbg-
39 Gogmos, 3530bbgbmom abgmo 363909680, BmEgbsg Imbsdsmomgd sodyms o6 MMRas dbo-
990, 96563mMmgdabsoc Fmmads6s3969dn 3MmMEBgLombamoa 390G M0l sbdsMgdom. o3 dwam-
docgmdab 30dgbos ab, ™I gb 0bLGaG NGO 56 M0l dMIMmaMmon, 56 sMLgdmL dgoas(znab
Logfomm bEGobEsMGgdo s of oMmbgdmdl 3mM33sbns o6 dgwnsznol sbmzoszns, Mmdgmocs
dgdmgdes 43930 6m@3gd0L d9dmds390sb. 533-d0 mbedstmmgl o43b @mgdsdmbamgds, vota
3565(3b0@ML Logdol aobbogady, oy dmbadommegl dnshbos, MM ©szs dgodmagds gosbywgl
390005(300b  ©abISMgdoom. 938 Mgamma(3003 bgmo Jgnbym dgmoszool gobzomomgdsl ©d3d-Jdo.
09gbom, 5d35Mss, MM oMbydmdL dgmns(300b396 BodsGmymoa (33eomgdgdol goM@eg3amo
(30 gdemmda. gb 3o Logo®magdl 3mmo@ oz bgdsbs @s bgGombam doamdsb.

o) bogdoMmggmmb LM, dgoaszns ogiomb bodsmomal Lobgdolb momgdaem bobomo,
Mbs d9043bsb  LEObMBgdo o6 Lbgs @ndalb Jomgammomgdgmo bm@3gdn dgosmgdomo
Lodaomal godmygbgdoo. LodsMmmgdmngn GMabL3mbE gdal dMdow, sbmyca LodsMommgd-
®0go LobEgdob, FHEGNGL, obEMG0al, Ggmogonco 3MBSALOL gomgamnbBobgdol gstgdy
domgds Mooegbo g3em3ss, Maash mommgmmn asbgnmsmgdymo 439960L LodsGommal bob-
9385 953993698 439960L 3Hm@mELL, abGmMasl, Mgmogan® MEgbsL s 5.d. Bgnszns 56 939-
0360l s3m30@gdb. gb sM0l abgodmobsmdmEobo bggem, LEmGgE 9308 m3 o3 abLGod@ab
3563000693590 3906950035 LdoMmads 3osdby3z9@ 0 Hmmo Mbws dgobEmmb.

4. 3L 336>

dg5x03960L Loboo dgadmgds nomgzsl, Mm3 dgwaemgdomn LadsMmsmo s bogsmggmmb 3obmb-
3098mmmdadn bybEom sbgManmn 3g@na308 36l Mo Mmdagd@o, Mmdgmmsy dgdmose gMmdsby-
00 g3b6530m56Mmb. dgeMgdomn 33mg3980 N0l Mmel LAl 35906, MmEgbsz gobgomatg-
d500 J394690L LyGon doma Ladsormal bob@gdob gomdxmdabgds. gobgzomemadyma gadm3obs s
039603006 43946900 d936L 30domdgb Logymatn 306mb3gdmmdal Lbgs J39ybgddn gobogM(zgemy-
3o, 9b bm3 439460L 3L 0g0s s, 335LMsb gMma, 53 3gdmbzgzodn Rcm doMm@ngos bbgs J3qy-
Bol MgLmELYdal 30dmygbgds o6 nbggLb@n(znol gobbmE(3ngmgds, Mmogbsay 39bmb3mgdemmdss ba(s-
bmdn. 33gbsm, LodsMmggmmd ¢Mbws aobsbmmM(sngmmlb dgostgdomo 33emg39d0 s dgns(zonl
Sbemab godmbamgda, sMedgo bsgnomsma Godal dgwosznl 0bbGo@ M@ 0L dgbsgdbgmaw, Hmdgeman s
dgLodadnbo 0g6gds bagdomzgmmb 3B MMabs s badsMmmgdfngn sdMHM3bgdabs.

121



Levan Zhorzholiani*

Development of Mediation and Comparative Law

Implementation of new legal establishments requires comparative legal research conducted by
the state as well as the law researchers. Accordingly, in order to achieve the compliance of
legislative regulations on mediation with the international standards as well as Georgian legal
consciousness and the data establishing the external and internal elements of the law, it is
necessary to apply methods of comparative law research. For the implementation of law
transplants it could be significant to consider the specific experience of specific state for the
specific issue, culture, history of law development, even the religion. Article covers the ways
and methods to be applied for specific law transplants in order to become the integral part of
foreign country’s law. Moreover, the article agrees with the position that in the process of
transplantation, it is impossible to transfer the aspiration of foreign country’s law system.
Several factors, conditioning the implementation of foreign country law system or
establishment in the national legislation are reviewed; article discusses the Georgian
experience in the field of alternative settlement of disputes. Objective of the article is to review
comparative law and its methodology, as the instrument required for the mediation
development.

Key words: legal transplants, comparative law, mediation, comparative law methodology,
compare, judge, “bche”, court mediation.

1. Introduction

This article is about how the comparative may become helpful to evolve mediation in Georgian legal
system. The given topic could be crucial for comparative studies. The comparative law, in the article, is
described as a tool to improve the contemporary legislation, in the light of mediation example.

We live in a world striving for globalization. This process increased the role of comparative law as a
legal science. In recent thirty years, with the new developments such as: computers, oil business, alternative
dispute resolution, investment relations and etc., the lawyers were involved in comparative studies. The
legal scholars came to an opinion that local law is important but the study of foreign legal system can
evolve the local one. So many lawyers were involved in scientific researches. The comparative law extents
it’s living when new legal science is born. I’'m going to talk about the mediation as a contemporary legal
institute which is trendy with many countries willing to establish this institute in their legal system, but they
have neither practical nor theoretical experience to implement the given institute. So the best way to work
with that problem is to appeal to comparative law and its methodology. The first of all you should find the
legal system in which this institute came to existence or developed so well that the assessment of this legal
system will bring you to success.

2. Methodology of Comparative Law and Legal Transplants

Despite the huge role of globalization to assimilate the cultures and peoples with each other, there are
some big differences in our “global village”. And that’s why the importance of comparative law and its
methodology gives us the opportunity to understand the legal system or the part of the legal system of

* Master Student TSU Faculty of Law, Senior Lawyer at Law Firm “Mdinaradze and Partner Attorneyes”.

122



different countries. The gathering of knowledge obtained through comparative law can be vital portal to a
foreign culture. The insights gathered can usefully illuminate the inner workings of foreign legal system.
And these insights can be applied to our own legal culture, helping to illuminate different perspectives that
may yield a deeper understanding of our legal order'.

Comparing one legal system to another is the shortest description of comparative law. If you see, it
includes the collection of data point of other legal system and the act of comparison between two or more
legal orders. The essence of comparison is the aligning similarities as a measure to obtain understanding of
the content and range of data points®. Legal scholars should focus on legal data points derived from
different legal systems. It is not enough simply to compare words on the page. Law sits within a culture.
Law both drives and is influenced by the culture of the home country. So we must look beneath the law as
written formally in text. We need excavate the underlying structure of law to understand better what the
law really is and how it actually functions within a society’. There’re a lots of hidden or obvious factors
which creates the law, for example, religion, history, culture, traditions, development of state, economic
condition of country, development of science, philosophy, geography, political will and etc.

For this Article the main object for comparison is Mediation, which is the very popular and valuable
part of alternative dispute resolution. When state needs to implement the new legal institute, the best way to
establish it, is to apply for comparative law and its methodology. The methodology of comparative law has
several steps. It’s not only about the comparing the data points, it’s also considers the comparison of
cultures, history. Thus, comparative law is the multifunctional field of science. Legal scholars sometimes
need to be historians or anthropologists as well.

According to Edward J Eberle the first step is to acquire the skills of comparativist. These skills require
immersion in the culture review, linguistic knowledge, and the application of neutral, objective evaluative
skills. Step 2 requires the application of these comparative skills to evaluate the external law, which consists
of the law as written or stated. Here we must do a close assessment of the similarities and differences of the
laws of different countries under review. Step 3 involves applying that same methodology to the internal law,
a level of law that lies beneath external law yet has important influences on the formation of law. Finally, in
Step 4 the results of comparative investigation are assembled in order to determine what we can learn from
the foreign legal system and how that insight might reflect on our own legal system”.

when legal scholar has mastered the skills of comparativist and the acknowledged of how the act of
comparison can be done, it becomes very important to comprehend what the legal transplant is and how it
can help to evolve the newly adopted legal institute.

Mediation is a newly adopted legal institute in the legal order of Georgia. It’s not evolved as well as
it’s developed in the USA, Germany, Norway etc. So if the legislative authority intends to make mediation
an indivisible part of justice, it should assess the regulations about mediations in different countries. It’s
true that developing countries use the legal transplants to create their own legal order. Sometimes they do it
blindly, neglecting comparative studies. Therefore a chance of making the same mistakes is big. Watson
describes the legal transplants “as the moving of a rule or a system of law from one country to another™.
The following reasons are suggested by legal scholars as the predominant factor in determining which law
is transplanted. Accordingly, legal transplantation takes place due to (i) authority, (ii) prestige and
imposition (iii) chance and necessity, (iv)expected efficacy of the law, and (v) political, economic and
reputational incentives from countries and third parties®.

! Eberlej E., The Method and Role of Comparative Law, Washington University Global Studies Last Review, USA,
2009, 452.
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3. History of Alternative Dispute Resolution in Georgia and court Mediation
in the Civil Procedural Code of Georgia

To find out if mediation institute has the beneficial perspective for Georgian legal system, it’s
necessary to make research of our own culture, mentality, traditions and religion views, it’s essential to
look for fragments of alternative dispute resolution in the history of Georgian judicial system. According to
legal doctrine there are many definitions of mediators whether in ancient or medieval period. In this article
author describes the M. Kekelias work “for the content of the term “Btche” in Georgian Law books”.
According to M. Kekelia in old Georgian literature (V-X centuries) any person conciliating a dispute,
secular or ecclesiastical, appointed by the state or chosen by the parties, was called “msajuli” or “btche”,
having become later - “mosamartle” (judge). But in legislation monuments for the name of persons
conciliating a dispute the following terms: “sapatio katsi” (a respected man), “shua katsi” (a mediator),
“shuata daskhmulni”( sitting mediators) and others. The terms “msajuli” and “btche” are of older origin,
than “mosamartle” (judge); these three terms are completely identical and are used in the same contexts
interchangeably; all three were established in a literary language.” In west Georgia term “btche” maintained
the meaning of a judge of the authority to the end but in east Georgia, in the XVIII century, the term
“btche” gradually separated from existing meaning and in customary law it was called “mediator”. In
Svaneti its corresponding word is “morevi”."It is worthy of attention to mention Aghbugha Law (XII-XIV
centuries, in which intermediary is emphasized, i.e. by help of mediators agreement and truce are reached.
“shuadaskhmulni” (sitting mediators), “ShuataShesvlit” (entering mediators), “shuadakhedvis” (observing
mediators), “sapatiokatsni” (respectable men) are those terms,” which express not a will of royal authority
but unjudically functioning persons, chosen by the parties to investigate only a concrete case.'” From
foreign law books included in the collection of Vakhtang VI the term “btche” is known only by the
Georgian version of the Greek law with the meaning of “mediator” : “when two men had a dispute, they
did not apply to a judge, king, patriarch or metropolitan, they did not want their judgment, they chose a
man to whom they went and said that they had a dispute and wanted him to settle it.""

It’s very interesting why ancient Georgians used to choose the mediation as a tool to solve the dispute
or why these relations developed. It could be due to the instability of political situation, or there might have
been a habit which was inculcated in their culture of solving the disputes. In either case this information is

7 Kekelia M., For the Content of the Term “btche” in Georgian Law Books, Bulletin of the Academy of Sciences of
Georgia, Matsne, Ne 4, Thbilisi, 1973, 164, cited in: Oniani S., For the Meaning of Term “Btche” in Old Georgian
Law, Ivane Javakhishvili Thbilisi State University, Faculty of Law, Journal of Law, Ivane Javakhishvili Tbilisi State
University Press, 2014, 16.

¥ Kekelia M., For the Content of the Term “btche” in Georgian Law Books, Bulletin of the Academy of Science of
Georgia, Matsne, Ne 4, Tbilisi, 1973, 169-170, cited in: Oniani S., For the Meaning of Term “Btche” in Old
Georgian Law, Ivane Javakhishvili Tbilisi State University, Faculty of Law, Journal of Law, Ivane Javakhishvili
Thilisi State University Press, 2014, 16-17.

° Kekelia M., For the Content of the Term “btche” in Georgian Law Books, Bulletin of the Academy of Science of
Georgia, “Matsne”, Ne 4, Tbilisi, 1973, 161 , cited in: Oniani S., For the Meaning of Term “Btche” in Old Georgian
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University Press, 2014, 15.
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vital to start the comparative studies. If mediation as a possibility for dispute resolution was alien for
Georgian legal culture, the legal researchers should find a different way to introduce the given institution
into Georgian legal system. It’s essential to mention that for 70 years Georgia used to be forcefully
integrated into the Soviet Union and it had a major affect on everything, including legal thinking. The
private law was abolished from the daily life and it’s not surprising that ordinary citizens were not able to
solve their disputes by themselves as the Soviet society and authority were interfering in every part of
human life. After the period of Soviet rule Georgians were posed with yet another disaster that could
happen to the state, a civil war. Conflicts became the part of life, criminal authorities gained power to
negotiate every dispute and conflict, this black period of life lasted for quite a long time. After political
changes in 2003, Georgia began to build a state but it is impossible to establish alternative dispute
resolution when the court system is destroyed. Nowadays there is a chance to evolve the judicial system
and give people new, alternative way, this way is called mediation, a process which gives parties an ability
to control their dispute and controllable process is the main advantage of mediation.

In 2011 the new amendments appeared in the civil procedural code of Georgia. These amendments
consisted of the rules regulating court mediation. It’s hard to say that this regulation is perfect, on the
contrary, it’s rather weak and it’s legal to say that these rules are lying dead awaiting awakening. It’s also
hard to remember any precedent when judge forced or advised parties to negotiate with the help of
professional mediator. The reason the reason lies in the fact that this institution is not popular, there is no
common standard of mediation and there isn’t any company or association of mediation which could work
out the rules of conduct. In the USA judges have power to deny discussion of the case if judge thinks that
dispute can be solved by the help of mediation. This regulation helped mediation to evolve. So, it’s obvious
that quite many changes have to be introduced to mediation. Political will and serious attitude are also
required.

If Georgia intends to make mediation a deserving part of judicial system the standards or other
regulations should be created by the help of comparative law. To get legal transplants blindly, without
consideration from foreign legal system is the biggest mistake, because legislation of each developed
country is based on its own culture, history, religion beliefs etc. Mediation doesn’t belong to lawyers, It is
interdisciplinary field, so comparative law should play the crucial role in its development.

4. Conclusion

To sum up, comparative law and underdeveloped mediation for Georgian legislation are the subjects
that can evolve one another. The comparative studies play a huge role when developing countries are
willing to improve their legal order. The developed European or American states work hard to spread their
legislation in other countries, it is a case of prestige and besides it’s easier to use other country’s resources
or make an investment when the legislation is familiar. So, Georgia has to conduct comparative studies not
to copy but to create her own type of mediation, which will be suitable for Georgia’s culture and legal
thinking.
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LoBEObom L3MBL. bobEsBIMmmdab 3onlb gaobgmob Bombaosgem, Immbmzbs gobboemmm Mbos ngbgl wo
09) 308m06133939, M3 o6 3MLdMBL babsddnmmdalb gowal dghgcgdal o6 gbyzg@nlb Logndgmyda,
dmabmgbs o6 ©s38symgnmegds. FobGmmns . (Jorsg. Hycw.), sbzemgmosbo ., dmady 8., xmm3965dy b.,
bobody 0., bodormggmmmb badmgomodm 3mmgdLbob 3mBgb@ oo, Bagbo dofmggma, badmdomsdm 3mmgdLbob
Bmgowo @gdnmagdsbo, md., 2002, 317.
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©50a960L (30 gdmmds 03nmss 3ob3nMmdgdymoa, MmI babaMdmogo Mmab gobgmal dg3cga
Bmaxg® Lowagm gocgdmgdgdol smeagbs dgdmgdgmo begds s 306gda, Mm3madbsg dmmb-
m360 Bogygbom, mogal aba(393 3@ 30390 gdgdl, 3gndmgds, 5o gmmmdgb. 53539 Mmb, bob-
3bINmmdab 3ol smLgdmds LadsMommgdfngn NMMNgMNMdal dmbsBomggdl msegnsbma vg-
™90930l 356bmG(309mgd0bs s ©o(330Lsm30L EHMMMow DHYYB3oL sndmmgdl.?

Logdomggmmb badmdsmadm 3mogdLob (dgdamddn — LL3) dobgogom, bbgs doMabagsb Mandg
dmgdgmgdal  dgbEmmagdol o6 dmddggdobogsb mogalb  dg3ez9d0lb  Fmmbmzbol  Mymgdady
bobsbINmMs 36 (39g50.2° 53539 3M©gJLom oAby, GMA bobrsbdIMmmdal begmorm

gos som0  Bgmos?

, bomm Lobgmdg3Ommgdm dmambmzbgdobomgal ogn bod Egerl, mdEeg
60307930106 05353806930 Labgmdg3Hnmadm dmombmgbgdabomgal 3o g6 69emb Igowaqbl.?’
535b0b, bobsBNMMdol gos 03 dmmbmgbgdabomgzal, MmAmgdos 3gHomemsm  dgbs-
° (3boos, byerdgyfmgds Ig-
0dmagds 0mzgomobbobgdmgl 3omEgdmmagdal dgbEmmadsl o6s gRmEEMMMMIE, sMsdgo gob-

LENBgo  FomEYdNmgdd00s6 Bohdmadmds, Lodn Bgmoos.?

LadMgANmo 3gFomEymmdol dobgogom. sbgm dgdmbggzsedn, mommgnmo dgbEmmadol @om-
3939 (3900~ (35e039 boIMIMIL Immbmzbals Mggemgdol @s sbgmo Immbmzbals babosb3mmmdals go-
©> bsdo Bgmos.?? Lby ©d398L, GM (3om3zgme 90mbgg39330, 396mboo Bgodmgds asmge-
m0bB069dmo ngmb bobsbIgmmdol bbgs gowgdai™ (dog., LLg-0b 920-5 dgbmo), oxd3s 0go
(39mbobo  gs3mMasbagl bobEsbIMmmdal gowgdabs s dosmn godmomgemal Bgbolb dgzzmob
dbotgms Jgmobbdgdom.”!

39635600L Lodmgoemsdm 3megdbo (dgdamddn — BGB) 0d3gGs@ogmoam saqbl, Gm3d gobbmab-
30bsm30L 3obmbabdgqgdemmdal dgdmbgg398n bobosB3mmmdal 300l @gbalb Bgbgdo o6 dgndmagds Bo-
BobBom gonggdoo Jgabumdadrgb.? Dmasmsw, bobwsdInmmdol 3ogdnl memdsdy dbsmgos dg-
03bbIgdol 3935600l Ladmgsmagm 3mmgdbo o6 as3mEnzbogh, dogMed gobbabmgmagl bobosbdy-

* 0439, 316.

# bbg-0b 128-5 8gbma, LageBmggmmb bedmdomsdm 3megdLbo, bogeGmggmmb 3sGmsedgb@ob magazosmyo
a08m(398s,  ,Bygdobo”,  Lozobmbldmgdmm  ©s8s@gds  Ne31, 1997,  https://matsne.gov.ge/ka/docu-
ment/view/31702. smbobodbagos, ®m3 badstmggmmdo 3obmbo o6 0d358L bobosddmmmdal gowab
3030 (39eqdsb obgm Imabmgbgddg, GmMImgdai 3oMewn sMedmbgdfogn MBmadgdol eMmm3q30056
a0dm3E0bsmgmdgb. gbgbas dmmbmgbgdo 3s§0gabs o @aMbgdal, Lobgmol, sg3&mEal sfo]mbgdfng
MBmgdsms s bbgs 3oMsm sModmbgdfng mamgdoms ©o(330L dgbobgd. asdmbszmobo 8 Bgbowasb
Jdgadmgds b3goomumom 0dbglb gomgamobbobgdmo 306mbal dogM. 8obmob, ab gogdmgds, Gm3
boboobIMmmmdal gows oF 3MgmEgds FgobsdMgms Immbmgbgddy 3s63d0 ©s Lbgs LogMgoodm
©obgLbgdmmagdgddo Jg@obomn 0bsdMgdal gsdm, aodmbggmmos 03 gHmogHmmdoms babamdmago
bobosmam.  FobBmmns cn. (Josg. (gw.), obzengwnsbo b., dmody 8., xm@dgbsdy b., bobody o,
Logdommggmmb badmgomogm 3mmgdbob 3m3gbGetn, bogba 3oGggma, badmdomadm gmegdbolb dmaswa
©qdnmgdsbo, md., 2002, 316-317.

2 Llbg-0b 128-g III 3bemn, LadoFmggemmb badmgjsmoadm 3mmgdLa, badsfmggmml 3oGmadgb@alb mgogns-

o go8m (3939, ,mBygdeba®, Lo 3obmb3gdmm ads@qds Ne31, 1997, <https://matsne.gov.ge/ka/document/-

view/31702> [18.06.15].

" 0439, bbg-ob 129-9 1 8beno.

’® 0439, bL3-0b 129-9 11 Iqbemo.

2 dobBemos . (Borsg. Faw.), sbyrgwosbo b, dmody 8., xm@396sdy b., 6obody o., LogeBmggmml
Lodmgomagdm 3mogdbolb 3m3gb@otin, Bogba 3afmggmao, Ladmdsmasgm 3mwgdLol bmgswo ©gdymgdsbo,
»d.,2002, 319.

30 LLg-ob 129-g TIT 8bmo, bodoGomggmmb Lodmdomsdm 3mmgdbo, LadoMmmggmml 3ommsdgb@nlb myans-
o go8m (3939, »mBygdsba“, Lo 3obmb3gdmm @eda@gds Ne31, 1997, <https://matsne.gov.ge/ka/document/-
view/31702>[18.06.15].

** 0439, bbg-ob 146-g bemo.

32 39635600b Lodmdomadm gmogdbo (BGB), »3., 2010, 38.
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mmdal Jofbodsera go00b — gotnagdom babosbINmmdolb 3o o6 dgndmgds smgds@gdmogl 30-
Bemnob gool 3o6mbabdngmo bobosbdnmmdal 3000l sobsbynlnwsb.*® dgbsdsdobaw, Abstggdl dgud-
0001 dg06b3bgb 396mMbom owagbomn bobEs BN EMBAL 3obogsb goblbbgszgdmm gomaby (bs3-
mgdbdy 56 398 dg), 3586538 b gonmzaemallbabmb, HmA3 dodLodsrMa 3oms 30 Bgemos.

BGB-0b 30bg300, boboobdmmdal bEsbosM@mmo 3008 bod Bgemb Jgewmaqbb®, bmmm bmg
d9dmbgzg3930 aaqbormns 50Bmnsbo babmsbdnmmdal gows, dogsmomaw, 3060l bszzgomdy Lo-
30o6380b gRmgdal goms3935dg, 0bgzg Hmam (3 3060l bs3390dg YRmadol oaqbal, aows-
(3990bs 09y 4548980bsmzg0l 3mmbmzbob MRmMgdgdal, sbggg, sbgmo YRmgdolb Jabss@bol dg(s-
3m0bamzgol, sbes Ladnmabdnmm JgbEnmgdal 3mmbmzbolb Y@mgdals bobsbIMmmds dgowmagbl
0 Bgemb.?® 535bcsb, gomos 03 g8mbggz900bs, Bmoabsg Lbgs Babos owagbomoa, dmangHomo
dmobmzgbabomgolb bobsbINmmdalb 3os M3ssmn bgmos, Jsgsmomsm, 8mmbmzbal Mazmgdgdo
SbEMmgdolb sog393gdsmgdymo ImMogaqgdol 5J@gdnwsb 56 bbgs m 313968 gd00sb gsdmdwn-
botg 03 BofMamgddn, MmImgdda(s Immnbmgbol umgdgda gbgds 3gMommnman dgbabmmmgdgem
dmd85009893L, HmImgdos gosdmbama 0dbgds dmdsgemdn, babosbInmmdals bGsbosmEmmo
35000 50g0mmb 0303930 30-6m0s60 bobsbInmmdal gows.*

b56oBINEMdAL 35gdolb bygombo dmg LadsGomgdMog Lob@gdsdo 30Rbgmmos LadMmzgbm
Ladosmmmob Bobomo, o 30, bowsg ob ds@gMosmymo badstnmal bobaemns, dm3bgbEnggdgmn
B30, doMomswo, 8336 033gMo@0mmo bobnsomobss.” dombgrogsem 530bs, bobsbImmdals
3500900L Jombom mebsdgommgy ,bagMmsdmEabm @)36@36(30360“38 Jdgndmgds dgdgabonta hodm-
yomndab: mbogn3069dmn bobsddnmmdal 3ogdo yzgmes bobol dmmbmgbobomgal, by 3306y,
babymdg3Emmgdm badsmmmol gafmamagddn donb(s; bs3dome 8mgmy ,dmasmn® babwsbImmmdals
35005 (3-4 bgem0), H™Imab ©gbs(3 0bygds mmbmzbal dgbabgd 3Mgmo@mEnb dngH dg@&ymdawasb, 56 03
MM0ES6, HmEgbsg dsb dggdmm dgg@ym Bmadol aMmzgz0l Mmomdady; ,dodLodaenm@o® ob
930l 3gMomeo (Rzgmmgdmog 10 Bgemn) 8mambmazbal smdm (3969800006, HmBemals gobzmol d93-
©9a 3mmbmzbs BabEsDINMNs; s dmEMUL, BoMmomm Mmagz0byygmads Jbamggdobs, Mm3 dgmsbbdgdom
boboobdmmdals (95080L dmoga0Mgds dmsbrnbmb.?? bmaswsw, domgdnmos, Gm3 bobwoobdy-
mmdab Mg5030b 3G0b(303m0 9egdgb@gdns: bobsbINmmdal 3omal babaMdmagmds, Gmeal 0byg-
35, 049 @5 M5 3005653530 3hgMgds 36 gobabemmgds dsma gbs, s M4y Jgadmgds 8scmn gd(30Mgds
o6 gobabaMdmnggds dbafgms dgmabbdgdom. ogms, Hm3 gb 3m33mbgb@gdn 3dnMme s 393d0tMg-
dmmos, by, Om3 o6 dgodmagds dsmo ndmmafMgdamae 3sbbormgs, sMsdgm bagnfms doma gfMmds-
6900006 90096 35380630 ©obsbzs.? 98mbggz0mo sMos, BMI 93GM30l Loddmb dobobGMos jm-
3089&0b 2002 Bemols (193m3gbos300b obgoz0m, 3gns(300L MEa60DgdLLL LabgmdBogmgdds «b-
5 dONb3gmymb domablo bobosbdnmmdal 3gMommol Lagnmmgdabs s dgrgagdl s dgonsznal
y390Dg LEGsgg0 5 bgmnbobzomdn 3Gm(390Mgd0bowdn bgmdgbymdol dmmab.*!

3 396356000 Lodmgomadm jmwgdbo (BGB), »d., 2010, 38.

3 0d39, 37.

* 0dag-

* 0dag-

*7 Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 518.

3 International trends.

* Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 519.

“ 0dsg, 522.

4 93630 Ladgmb dobob@Ems 3mBo@g@n, Lodmdomadm Log8993d0 Bgmnsznal dgbabgd Bz Lobgemabo-
gmms 80bab@Hms 3mBodg@olb Mg3mdgbosges, 2002-10, 3, <http://www library.court.ge/upload/mediati-
on_on_civil _matters.pdf> [18.06.15].
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5300gbs@, 03 LadsmmmgdMogo 3gwga9d0L gomzamnbbnbgdom, Moy bobsD3YmMmMdL gowal
a5b3mol Imbrgsb s 08 ,&Mgbogdal” Abgmzgmmdsdn domgdom, Mo MebsdgMmmag asbgnmo-
900 43946900l 3o6mb3gdmmdgdl sbsbosmgdm, (sbown begds LogoMmagds 0dabs, Gmd o3
LgBMIo JoMomBs 356mMB3YdEMBs3o(3 Bgbo sBYmMb MobsTgMmMzgMdsl.*

3. b3b>b3nmmdab 3500l ©gbab IghgMgdal Logydzgma

bobod3nmmdalb Bgbgda, Hmam@ (s s@0nbodbs, GHswoomo 30hbgmmos Logsmogdmmm
316900b 3mbac. dbmemm@ dmemm bablb dg0bndbgds 3bstwn &qbwgb30s, gHm3bmm mbydyg dbs-
990L 305b0ogmb 360d369cmmzs60 mog0bnRmads, Moms dsm megse dgod(30MHmb 36 gobsMomb
bsbsbIMmmdal 3o00b 396H0me0.* GbsMgms 53@mbmInnl asbMoal d0dsfo ©sdmngdunmgds
39L03Rbg300 LogMmedmmabm mBybg 3. 85306, MmEabss aogmmb 3mb3gb(30s bobrsbImmmdal
39bobgd Lagmmsdmmabm 3o4GMdsd0 (6ow-0m 30, 1974)® ] doBomowsw, godmmoazbogh Gondsg Jg-
bodmmgdemmdal 3bafMggdol dngM babsbINmmdal 39gdal dmeagn30Mgdsdy, mG0gyg, 3gGdm be-
doonmol nbogngsaznol bogHmsdmmobm 0bbGa@NE L 3M0b(303gd0 LagMmedmEabm Lagogmm
bgmB93Gmmadgddy (UNIDROIT Principles)® ©s 936Gm3gmo babgmdggGamgdm bedsGomol
360b(3039d0 (PECL)47, 3bs6ggdlL  Logdom mogabyyymgdsl sboggdl, GMoms dgodocmmb o6
35boMEMb Hmam@(3 Dmgswo, obg 3sgLodsmyMa bobsb3nmmdal gowgda. UNIDROIT Principles-
ol Babgogom, 3gdmmwas bmmme obss, ™3 3oGggmma o6 dgadmgds nymb 1 Bgermdg bo3mgdo o
dgmeg 4 bgmbg bogmado 56 15 Bgmdg 3980. PECL Lszombl 8bgsgbowmgg s6gbcoaqdl, asbbbgs-
3905 3bmemE 0bss, Hm3 gool 30 Brmodwg gobMs dgadmads. 53sbmsb, PECL stsobobgmdg 36ia-
™90 3oemEgdnmadgbocg dmo(zagh.

LoymGomgdms, Hm3 babosbdnmmdal 300l ©gbolb dghgmgdol aodmadbzgzn Jobdgbgdals os-
35D LogHImEGobm  0bLEGN3689dd0 Poorm ssbemmagds Jgob0dbgds.” UNIDROIT
Principles 5 PECL 65605%39mmmdal dghgcgdol bogndzmgdmasb ©s3ogdamgdoo dbstgms og3@m-
bm3nsl 8boggdgb domol. UNIDROIT Principles-ob 0s65b3sw, b5b0ob3gmmdol gomgda sbgzg dg-
Rgfgds, Mmabs 3baMggdn mebbdmgdnsb, dmbsbomgmds dnommb ©agal sem@gfmbsdoym go-
©oby3989d0, Bmam@nes 3Mm3qbo, bows dbomggdo Imambmggb 8gbadg 3oMal obIamgdsl
©530b ImMnggdoo obEmgdabomgal. PECL ¢qgtm dm@b domol s 50396L, Hm3 babosbads-

*2 6536m80b 80BBgd00s6 358mBBsMy, 593960 Bbmmme dgns300%y 3gmsbb3gdom bebrsbBmmmdal ool
©gbol dghggdadg s oMs dstgms dgmobbdgdom babmsbdmmmmdal 39bmbac omagbamn gewal dgzgmadby
39300030

* Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 524.

" odao-

* Convention on the Limitation Period in the International Sale of Goods (New York, 1974) — a0gmmb 3mbggbzns
bobooddnmmdal dgbobgd LogmsdmGabm gogfmdsadan (bog-ome o, 1974) <http://www.uncitral.org/pdf/en-
glish/texts/sales/limit/limit_conv_E_Ebook.pdf>.

“ UNIDROIT Principles — UNIDROIT Principles on international commercial contracs 2010 — 396dm LoBs-
omab mboggagazanb bagmsdmmabm 0bbEn@nEb 3Mnb3039d0 LogMmmsedmmabm 3m3gHzomem bgmdg G-
9393y http://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinciples2010-e.pdf.

* PECL - The Principles of European Contract Law 2002 — 936m3mma babgmdg 3emmgdm badsGmmal 36ab(303g-
4o http://www.transnational.deusto.es/emttl/documentos/Principles%200f%20European%20Contract%20Law.pdf.

* Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 524.

9 0dag, 525.
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mmdob 35000L ©gbol dghggdabomgal bs3dsmnbos, AbaMggdo Immbmgbol momdadby, 56 03 gomg-
993930l Jgbobgd, boosbsz Fmmbmgbs Bomdmndgs, mmodsts39093L sBs63mgdwbq6.%0°"!

bobob3nmmdalb gowol ©gbol dghgmgdsl Moowgbo 860d36gmmds og3l, 3065086, 30Ml,
3ol NEBmgdsz sz, dgndmas, Imombmzmb smmzgMmo YRmgdol smmagbs bobosd-
Imemdal ogmo OHmab 4o6853mmds30 s g0 33 Rmgdsb babsbInmmdal g3omal gobzmom
3963530, bodoMmggmmb 306mb3mgdmmds bobmsd3mmmdolb 3000l dghgMgdsl dbmmme abgm
d93:b39390L 130380693, Gmabaz Abatgl Mmdogd@umae o6 dgdemas dmmbmgbals Batoaqbs
5 o6 0mzgomobbnbgdl dbsmgms Lydagd@ @ bgdsl, byyGgaml — dgmsbbdgdnm dgohgMmb bob-
5bYmmdob 30000l ©gbs, 56 IMbsBommgmds Bnommb abgom sm@gfMbodomm 3GHm39Lgddn, Bmam-
6930(350 3335615398980 56 3g0s(300. Ladmgomadm 3megdbal 3m396@sMgddacs 50bodbymas,
3 g g ge 3060 Im3mgdemos 3mobmgbal boMoagbols dgbadmgdmmdalb 30basb sdmy)3omg-
dgemo 30Dgbgdal go8m. 0dal go8m, Bm3 30Mb dmambmzbal Bommagbaol dgbodmgdmmds s6s 543l
b6 DINMMI0L 3oab gbs Jgadmagds dghgHmglb 3obmbom gsmgamalbabgdama gomgdmgdgdols
56bgdmdabob.*

mame(3 00g39, LLZ b3BIBINEML gowal @gbal dghgMadal bogmdgmgdals sGr3omyy 8Ms-
39mBgMM356 Rodmbomzamlb g30035DmBbL. 3gMdmm: babosbInmmdal 3oal gbs RyMwgds, oy
39mEgdmmgdal dgbBymagds 4os350g0mas s@dabfmnmgdgmo bgmabygmgdol dog@ (dms-
&mEomdn); LomAgmolb BoMagbol 53M3mmadl asbbsgmomgdamo o dmzgdye 30MHmdgddn
09 (309b9m0 omdmgzgma dogms; 3Mgo@mMn 56 dmzamg 089megds dgnaMmamgdmma domagdol nd
boBomdo, Gm3gmo(s gomay3zobarmns Lomdsm dpamamgmdsadn; 3obmbom gomgzgamabbabgdamem bbgs
3990b3939330.% 3m@gdboo sagbomos bsbsbIMmmdal 3ol ©gbob ghgmhgds Jm@Bnbgdols
356853mmdsdn dgmmgoms dmGal 3mmbmzbgdobomaal, bobsd JmEbabgds sMLgdmL, nds39650-
o 3dmdmadbs s d30mgdl dmEab d5333900L LEMEBEmm3s690s3cy, 3gnMaqgdbs (3bEMNbsg-
mgdL) s LadgMzgm 30M7dL dmMab 3gMzgmdal domgeo 3gMommol 3obdsgmmdada. babosbdy)-
mmdob gowal ©gbs hgfogds dgbmynmdgobsmnsbol s dbsMmaggmals 30dmgdol dmbsboa-
mgmdabob, bobsd gb 3oMa bLEMmo J8gEYBsMNsbo 56 gobogds 56 dob 396mbogMo BomdmBaa9bg-
mo 56 dboMsddgMo o6 ©096086980.% 83 130650369 Fgdmbgg390380, bobrodINmmol gowal
06 RgMgds 56 030l godm, Hm3 3oL 3mmbmzbab BaMmagbal dgbadmgdmmds s@s 543, ofo-
3900 03 ma30bgdnEn POHNNgMOHMIalb gsdm, HmIgmog 8YsMmEgds dgnmmggdl, 3dmdmgdbs o
330030, 3g6h3993Ls (ADAB39mgdLs) s LdgyMmzgm 30698L FmE0b.* Bsdmmgmomoal gomws,
396mbo dgndmads nmgemobbnbgdmgl bobsD3mmdal gowal @abol dghgmagdal bbgs dgdmbgg-
3900L5(3. BogdmmeE, 35sDNE30L YHMNIMMMEJEmSb ©s393d0Mgd0m Ladmdsmadm 3mgdLob
39-700 3bemao gomzamabbabgdmmos, Gm3 babosbdnmmdal gows RgMogds BgHommdomn Mg 3-
m535(300b boggndggmdyg 08 EEabomgzgol, Mm (30 3osdbaEggmn YOMYMPL Mg3mads30ol @ Msb-
G omm Lodmmgdl 939639 536A698L.%° Boogmns, GMAI 53 Bsdmbocmgamda, BGB-abgsb gobbbgo-
39000, o6 oMb bobbgbgdo oMy dbaMgms ImENL dmmadams3gdgdol bomdmgdalb dgdmbggzs o

*® Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 525-526.

>t 0dag, 526.

2 Fob&emmos ev. (onsg. Fw.), sbaemgwosbo 3., dmody 8., xm@3965d9 b., 60body 0., bsgeGoggmmb bsdmdsesgm
3m94bob 3mB8g6@stn, Bogba 3oMggma, badmdsmadm 3mmgdbob Dmaswmn gdmmgdsba, »d., 2002, 323.

2 BLg-b 132-5 8gbmo, bogsBmggamb bsdmdsmadm jmogdbo, bedoGomggmml 3sGmsdgb@ob mgaosmyo
398m (3985, Bygdobn®, Logebmbdwmgdmm ©ods@gds Ne31, 1997, <https:/matsne.gov.ge/ka/document/vi-
ew/31702>[18.06.15].

> 0439, bbg-0b 133-5-134-9 dybemgda.

» Fob6B 00 . (Booz. My.), sbzemgmosbo B., drmodg 3., xmmd565dg b., bobady 0., bodsrmggemmb bLadmgoma-
Jm 3mqdLob 3m896@s6n, Boaba 3oMggma, badmdsmadm 3mEgdLolb dBmaswo admmgdsba, md., 2002, 325.

% 0d3g, 323-324.
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56 (3 3mM0aqgool Jobboom, dgmsebbdgdol ogdoom 3gbadg bgo@Mammma 3ool/mMasbmlb dmbsba-
mgmdal dg3mbzg39d0.

boboD3Nmmdab 3300l ©gbs AgMmgds 03 gowom, Mo 3ooms(3 dmgamy 3MgEoGMMmsb dg-
®0bb3gd0b Lagmdzgmdy POMgdom P gdsdmbamos, Motn gzl 3omEgdnmgdalb dgbEmemg-
359, bobobDImmdab 3o000b ©q60L JghgMgdol Lbgs boegndgmadmsb gMomsew BGB-ab §204 seo-
396L, Bm3 bobobdYmmdol 300l ©gbs dghgHmgds, oy dbafggdo dmMoggdsl (3oammmdgb dg-
®bbdgdol wogdom, bgdobdngmMo LodmdMmnggdmmm mEMasbmb dngm, Amdgmoag v835M 0L ©ogzsL;
09) d9&Ymdobgds 35390 35b(3bogdal BoMoanbnwab Mdmzmgl 3000030, babosbdnmmdals 3o-
©ob ©gbs JghgMoads ©oyymabgdmoag asbbowgdal Booagbobmsbsgg.® sbgo 393mbgggzeda,
bobobINmMdal gowal ©gbals ghgMgdobomgal Bbsmgms dmMals 3gosbbdgds, Immsdems 39d90-
do LOFIMAMNggdem MEaSBML BmMbsBomgmds s Labadsmmmmb dg@&ymdabgdals sm30mgdmmdals
bogombgdo agds @Ml bybMogada.

LoymGomgdms, Mm3 g3Mm3smmsdgb@nbs o ggmmaal Lodgmb 2008 benal 21 3sobal wo-
998035 Lodmgdomadm s 3m3gMonmo 3gmos300lb sb3gdEgdmsb s 3s3d0Mgdom Joymnmygdl,
™3, 09y 39005(300b 3MmM(39L0 MIgEgame ILENMmEgds, Bg36ds Labgmdbogmgdds Mbos vb-
639y mb Ibsmgms dogm LobadoMmammbomgol 56 sMdnGMsgobomgol msegzgabyyBmsw dodsmmgals
dgbodmgdmmds. gb dgbadmgdmmds @bEONb3gmymeamn Mbos ngmb 353nbs(z, Mm(3s oM gddo0gs
o6 dggbodedgds gemgbeyma 306mbdmgdmmdom gomgamnbbobgdym Lobemhgmm babosbdmmmm-
30b 300930.%7 33 3moboo, 3963600l dgos30ol Jgbobgd BggMomm@ds 396mb3s gonmgomal-
Bobo bobsbDInmmdol 3oal 9B 9ds 3900s(300L 30806 MBLL.0 drmastgmda(s bobood-
Inmdol 3os o6 s003mgds, MmEgLs(s 3gns300b 3Mm(39L0 303nbomgmdl. md(3s, Jombgrs-
350 030bs, H™MI g56LsdMzAYmas Jgns300L eBbYgdal MmeMomals godmmgmal Bgbon, babosbd4)-
@™ol g3oobmob ©s393d0Mgdgma mmo 360d3bgmmgsebo bagombo sMss gomgamabbobgdeemo.
30639 0330, 56 3Mbgdmdl bmMdgda, MmBmgda(z 3gns300b EILEYMMdoL MmaMaml gobbode-
365396. 030bomgal, Hm3 3gosz00l 3Gm(39Ld0 dboMmggdo o3MEbo 0y3696, 396mbob Bobgozom,
36m(39L0 bs dgbywgl 6 mzggdn. 6 M3930 bbESBIYMMAL gos goaMdgmads. @MML sbgmo
356Lod3Ms 93LabyMgds Fbomgqdl, 0530006 dn(30mmMb 9M™dsbgmal JbGnEsb dgwosznal dm-
oG 35dmygb9ds ozl asdnsbnmgdol 30D6gd0bmgal.?!

dgbodRbg300 bbb DML 3ol ©gbal dghgMadol Logyydgmaw dgwasznady dgmabbdg-
3oL g0m35m0bB0bgdnbzgb Lbgswsbbzs g3mm3ymo J3gybal 396mMbB3gdmmdals LbMoggs. ©dwg-
bo, MFngm 56 Mbrs aymb, Jofmgzggmads 396mb3gdgmas(s ao@aasl badoggda o3 dbMog. Jom-
om0 badsBmnmadMogo 3nmEneab gomzsmobbobgdom, Bbmmmo Immadsms 3gdgdolb Bamdmgds
b56EsDINYMMINL gowol gbal ghgFgdalb Logydzmom xgMRIMMom, dgbadmms, dg3to Log-
Mobob 3933390 0ymb, ond(39, Igns(300L Meg30bgdMgdqdomsb asdmdwnbsamyg, sbggg, dgbedy
bgo@Momyma oMol 3Gm(39bd0 Imbabomgmdol 3bgozgmmdado 8omgdoom, o3 nbbEod ol gs6-
30056980bsm30b 3g&0 dgbadmgdmmdgdol dn393s godsMomgdamo ndbgds.

53 35mbabdFMNLom, bobGgMgbms bgdoymmgmmdom dgmns(300dg 3gmabbdgdals s@bal aob-

bomge.

37 39635600 bLodmdomadm 3mogdbo (BGB), »3., 2010, 39.

% 0dsg, 38-39.

% GI(3999 8. (Fg.), oFg55dg 8., 30b5dg 9., mgom@mo M., 0g5body 3., Jobonmn 3., gngosdzoemn 0., Gogo-
dgoemo b., bagdas o., xodemody 8., 3gosznol LadsGmmagdMago Mgammamgdal 396L3gd80ggda bodot-
®39mmdn, ©o30b sm@aMbsGommo 3omaby3z9@ 0L bagombama@a (39680, md., 2013, 49, <http://www.li-
brary.court.ge/upload/7706Edited-Final-Version-final.pdf> [ 18.06.15].

* 0g39, 56-57.

* 0dsg, 171.
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3.1. 3g03(303%9 gno6bIdgds

sm@gMmbo@onmo ©o3960L dmazemgdol s Lbgswabbgs dgonsznnlb dgommal gdgdogdeme-
0 360b(30300 FbosMgms 83&mbmdas Joma 3mbymal@ ol dndstim, obyg, Gmd Lbgs s3@mMmnGg®gdo
56 03565396 Foma b 53 538MEMI0sL.4 580@mIo(s Igoso300L 3Bm(39L0b godsmmgal Jgbobagd
dboGgms dgmabbdgdsl ool 8603369mmds ogsb. 838 dgmsebbdgdom dbamggdo Maomb 53dmdgb
o30b goa@mdgmgdody o gb dom dogM dombgmmo doMgzggmo dgmabbdgdss, Mmdgmas bbgs dg-
006b6393980b 80mBq30L 39ML39JE0gobs (3 BgomNML brab.t? smbsbndbogos, GmAE dgonsznsdy dg-
»56b39b0b bgmdg3Mmadolb bobamaw J(3930 odMseg 3ombgsel BoMdmMImdL, 306500056 83 MM
39005(300 350 33979mBomo ma30L NImagmglb 60dobl — bgdogmepmmdommdsls 3oMasgl. dgbad-
mmo, bgmdgzenmgdsdg bgmdmbgMom amsbd@gdamon dgmns300dg 0bbImds dbamobamgals
353500b056989m 3omEgdMmgdae ng39L. sbgm BboMgbmseb Bmmsedams 3gds momddal dgumdmgdy-
™m0 ©s 9396bL3gdG0gm 0gbgds. s0badbymalb gomgamabbobgdoom, ymzgm 3mb3Mg@mm dgdmbgg-
3590 dgmns300b dgbabgd dgmabbdgdol bgmdg3Gmmgdol bobomow (3939307 Nbes gosbomab-
©aL, B Lobal 3980 3godmgds Batdmndgel s Medmgbsom 3093358 M0 3gndmgds nymb gos-
(300 53 bobob 3930l 3mboByLEHNggdMo©.** g0l bobosmnsb godmdwnbaty, boddgda bobodsm-
b 56 9®d0GMagal Rommgs dmax g goMesnzsmos. abog gobomgamalbnbgdgmos, Hmd, oy
390005(300b dgmobb3gdol oM@ OGO Fomnsfmgdm, sdnm dgmabbdgdsl LadsMommgdfmngn
©5603699m9ds boghome ©eg306Ma980.%° 83wgbsw, (3bowns, GmI dbomggdl dgmdmoaso 3gmas(30o-
bg ©30L bo3mMIMdadmyg o6 dobo bomdm3mdal dgdgas(s 39mebbdwmbgb. mman ol dmgmgdamao
56 360 by gmmds, Mm3 ag0b BoMIM3mdal dg3ga dombgyem dgns300dg 3gosbbdgdsl vme-
M Ogomaemo dggagdolb 3m@ebs dgmdmoas 3mbgmad@nlb dmazegdol 3mmbooc, 306s0sb dbo-
69900 LbmEgo s@Lgdmmoa ©s30L Gomamgddn, @sgzaob L3gogngal gomzemabbabgdom, godmbo-
9396 b505L o30L LogMsMa domgdoms s dgos@mMal obdomgdoo dmagemgdobomgals.

3.1.1. 3g05(303b9 gn56bI730b, Mmame (3 bgmdg36mgdal,
LsdsmmmgdMmagn 39bgds S dabss@mba

93600300 Ladgmb BobabGMmms 3m3a@g@&nb 2002 Bemals B 3m3gbrs300l dobgrgnm, babgmdbogmgd-
35 bd g9b530015MMb M3b53IMMIrMds 03 5Mbgde LdLbYMYdME, HMBmgda(s 9bg306 dgwasz0sl
boBmdamagm Log3993dn, Boms RefMmmme asdmaygbmb bogMmodmmabm dgwns300l Jgbodmgdemmdgdn.®®
3boc99dL dgmdemnsm, dgmasz00b 3Gmzgbo Hm3gmndy mEgsbodsznal 8ogm 3q8dszqdaem 3g-
©05(300L 3MM(3909ML 9399 gdMMB, b MM 0Egdmow, Mag05bm dgmsebbdgdsda gonm-
35m0LB0bmb ob Bgbgdo, BmMIgmms ©s(330m0(3 3GM39L0 Mbs BsGndsmmmb.t* ICC Mediation

52 Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law,
Helsinki, 1999-2012, 191.

® 9735999 8-, 8905305 — @30 35@BY39EOL ST IHEsGONmO BMGBs (dmaswo 80dmbomas), »d., 2010,
280-281.

o 0dsg, 288-289.

*0dsg, 289.

% 936m30l Lodgmb 806obGG®s JmBo@gGo, bedmdsmsdm bsg8993d0 8gmoszaol dgbobgd Bys® Lobgm8Bo-
gmos 30bab@mms 3mBn@g@olb Mg3mdgboszns, 2002-10, 4, <http://www library.court.ge/upload/mediati-
on_on_civil_matters.pdf>[18.06.15].

o7 GIP(33909 8-, Fgnsz0s — ogob goebyzg@nb sem@gMmbodnma gmMm8s (dmgown 8ndmbarmgs), 3., 2010,
281.

% 1CC ADR-0b Babgdo dgwasz00b dgbobgd Jgmsbbdgdob mmb dgbodmm 3560sbGL 0mzomabbabgdl: 1. go-
3G 0mma dgmos30s — 3bsMggdo sbbdpgdosk, Hm3 mMmabmogo LyMazamal dgdmbzgzedo godmaygby-
396 3gmna(300L oo dmEal Bom8mdmdammn ©ag0b gomababyzg@om; 2. bogommgdymm Jgmnszns — Mm-
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Rules 0350bbabgdb m&o bobob dgdmbggzeda domn Bgbgdal go8mygbgdsl, Hmwabsz Bbomgqdl
0530005639 3Jmbmoc dgmabbdgds s 35Ld0 Bomnmgds 3 Bgbgddy, s Mmegbss Fbsmggdds wo-
30L BoM3mAdmdal 393 803sMogl 0bLbEEGNEL dgmosGmEal dmdbabymgdobascmgalb. sbgom
Mmb, gBmo 3ol JodaMmzal bogmdzgmdy, 0bbGoG G Mmegsm M3o3d0MmEgds bbgs dbatgqdl
©5 (300emm3L 350 sMobbIgdol®?.”

39005(300b dgmobbdgdals Ladsmmmgdfmngn dbgds LbgsaLbgs doMmmbybMngdn LbgsoL-
bgogzoMam sMob ao6356M@qdema. s3bEM0sdn ncgmagds, Mmd dgwns(znal dgbabgd bgmdgzGmmy-
35 3m3babyMgdal bgmdg3emadolb abgmo Labgbbgeomdss, Mmdgmoa(z 3obmbom oMmsdnt gomgos-
mabbobgdmmo o6 oMol s dbatgms 3gMdm 538mbmdnabs s bymadgzMmadol owydalb msogo-
Laygmgdolb 3G06(3030L gem-gMmn gsdmgmabgdss. bogmmseboda 3oL 3obdomEeggb Mmame(s
©035mgdob bgm3dg3Mmgdol; 3memmbgombs s gb3s6gmadn o dmaLabnEmadao dnohbg396; 33q0(30-
00do 3g005(300L Jgoobbdgds 3s@gMosmma@mbsdemmmgdmog bgmdgiMnmgdo asbobomads.
0913(39, bbgs 3mbadEgdom, ol dgadmagds dogohbomo gofnggdse, Mm3gmbsz dm3yggds Mmamt(s
do@gMnomama, sbg3g Ladmmzgbmbadasmmmgdmngn dgmgagdo; §MbaMmn ©mMJGM0bs s Lobe-
doonmm 9fMm0sb 3mda(300Dge s 3g0s(300b Jgmabbdgdsl bgmdgzMmadol gMm-gfm babgo
a560bomagl, HmIgmog BoM3mImAL 93 dgmobbdgdom gomgamnbbobgdymn 3Mm(3gey@ol bom-
oozl gom@admmagdsl.”! 533-30 390s(300b Jgmobbdgds bobgmdg 3G mmgdm bodstomol bm-
35© 3M0b(30396L dormnsbo 99393 datgds, omdze ghmazammgsaba Lbabsdsmmm 3Magddngs
RGO 36 300 Aadmysmndgdamo 53 3M0b303980b g93mygbgdol GFomamgdls s gmMmIsbmsb wo-
393306gd0m. dgmns(3nal dgomabbdgds dgbadmms, bgmdg3emmgdal bEsbosGEma 3oMmdgdals
dg3saqbgm boBomsm ng(39L. 98 FmbadMgdalb gobbszmm@mgdom dbs@mb YdgMb ggem 3ogdnfn, Mm-
©qbs(3 Logddg 3mAbIsEgdgmMob BoMm3mImdom agsl gbgds.”

390005(300%7 3g0obbdgdal bgmdg 3o mads, hzgnmgdmog, dma3o3L 0bgo dofomaw bsgomb-
93L, BmamEGgda(gos: gwns300l 8Ll Jqgbsbgd Abotgms 0bxmm3nthgdmmmds’, 3gwos300b
BoMamgdo’, 3g0o(300L 69dogmeaEmmd0cnmds’®, 3Mmbgawgb(30smmds’, 0bgmmIs300l gsdymag-

absig dbsmggdo bgmdggmmadom 0:m3zoemnbBnbgdgb 8gmnsznal 3o8mygbgdsl, Mo dbatmgms Labgem-
3936 gdm gomEadamgdob dgdsmagbgm babomawm gobabamgds o gbobmmmgdmom bagomogdaems;
3. 8gw0s(300b 308mygbgdals gommgdamgds go@olb s38m3sGMn sdmbymzgol dgdbabIam: Jsgsmomsw,
3bofMggda 015bb3gd0sk, MM dgas(3nol sbygdol dgbabgd ICC-abomgal dndsGmgowsb 45 @l gobgmal
39994, 019y dgmabbdgds ombgmmo of 56al, Jbstggdl smaf g30bMgdom 3Mm(3gEMGal goafdgmagdals
3omEdnmgds; 4. MmEgbsg emddnmo goal (ab. 3) gobgmal dgdga dbocggdl gbnggdsm ngmyds,
©530b go@oby3zg@o dmombmgmb ICC-s6d0@Magals BagM. (39M(33909 8., 89005300 — ©d30L go@sbygzg@nb
3B gbao@onmo gmM3s (dmgswn dadmbamas), md., 2010, 281.

% ICC Mediation Rules, 2014, <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/>

[18.06.15].

GITG399 85 3905300 — ©30L 30BY39E0L se@gMboGonma gm&mads (dbmaswa Jodmbargs), md., 2010,

282.

7l 0dag, 283-284.

& 0d3g, 284-285.

7 Nature of Mediation.

7 Scope of Mediation.

7

70

® mediation is voluntary.

7® 89005(30580 3mbxg0@b300mNMMal 3G9bn8g30s gmggmmgal s@bgdmdl. 8bs@ggde 0bgm@damgdmmbo
mbs 0y3zgb 08al gbobgd, oy s abgm@mszns 0dbgds 3MbrnEgbznsmy®mdal 3Gnbzndnm ©a3MEn
3905(300L 3Gm(39b0b 30d@nbMgMIaLIL. (393550 8- (Fgw.), 595909 8., 3ob5d9 9., P30 M., 0356009
3., Gobommn 3., gogosdsocro o., Gojodsocro b., bagdas o., xodersdy 8., 3gmosiool badsGmmgdfago
Mgammoigdob 396L3gd@ng9d0 Ladommggmmdon, g0l oG gMbs@ommo aowsbyzg@ob bogombsman
396&®0, ., 2013, 27, http://www library.court.ge/upload/7706Edited-Final-Version-final.pdf, [18.06.15].
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6930L gomgdnmgds’’, 3gno@mol 301 3gMdmgdmmds’®, Labsdstmmman LsdsGmomBomamg-
30baob ozl 39303930L gom@gdnmgds’, dgno(300b bofmxgdn, mEgbmds s aswsbool Bgba-
30808 agbsgds sbggg 06&gGgLbms JMbRmd@b¥, Fgmsebbdgdal smbGmmadal 31648980,
mEgbsz 3boMggdL godmbodyma sgzm bgds, Gm3 dombgmmoa dgmsebbdgds nymb dogemmogdmemg-
3gema. 6930L396 bl MAmgds 043L, bLobsBsBmmm 3Mm(390NMHd0m sesbEYMmL 0.2 Jgosb-
b398 Mbs 0cg5mabB06gdgL Igns300l 3owgdl.t

04) 3gmabbdgds dobsombmdMogam o6 dgo3o3L yggmes s¢yzomgdgm Mg330D08L, 3530b obo
390005(300L dgmebbgdoe 3gomognzszns dgmdmgdgmo 0dbgds. dzgaemanm md@mMobsdo 5a-
(30qdge M9330b08 9000 d00Rbgzs dgmos(300b MMasbaobgdal JoDbom ©s30lL 3Mb3EMgEMma 3g-
bodg 3oMobomzalb gows3gds. bmgogMon dmbadMmgdom, Jgmasznol dgmabbdgdol bsdwgnmmdo-
Lomgolb o 30mgdgmos badn doMomson 3M33mMbgbB ol sMbgdmds: dgmabbdgds Mbws nmzsmabbo-
69dgb 3gbady bgo@Hamm@n dofal dmbsbamgmdom ©ag0lb gosbygg@elb, 3mbiMmgdmmawn Mbos
0gmb gobLodEgHYmn, G LadsMmmgdMngn YOHMNOGMNMInEL g5dm3nbatyg ags Mbws gowsby-
©9b 3gm0s(300L 35dmygbgdom s, dmemb, 3batggdds ¢bos @sbndbmb dgmns@mMo, Mm3gma(s dg-
0156639840 33900l Jgbodsdobs Mbws sgbdsmmb oo bLogHmm asdmbsegmoal dogdsdn.®

390005(300bmd6 s 393d0Mgd M0 YHNNgMNMEgdol 3Mb M & Nme® s g mYMs© dmbgl-
(03935 dbmmmE sgd0mo© Mbws Jg5ebogb.¥ msbsz 08 306GmMdg3d0, BmEgbsg dgos30s jo-
bmbom Mgamsdgb@gdmo o6 sMab, dbofmgqgdl dgmdmosm, 3mmaga0cgds asm3gmmb asbzome-
900 439969830 053833000090 ImJdg dgmns(300L gmabbdgdgdl, of Bmsgamas dbstgoms
6930ymaammdommds o 6936.% 39005(300b Jgsbbgdsboeb ©so3d06Mgdammo Jgbgnmgdgdabs
5 Labsdsmomm 36Mad@ngolb sMsgmmazammsbgdol dobgmegem, dgadmgds nmggsl, Gm3 gb dg-
056b3gds d30L S gMbs@nmmo gosby3zg@nlb Lodsmmadmoga Logdszgmos ©s 3ol LEM®
BGINmomgdedg 39360 Mo 560l edm ogdammo.??

3.1.2. 3g003(305bg 3936bI980b gm@Is

bgdoymammmdoo dgmns300by dgmabbdgdobasmgal Msndy gobbsgnmmgdmmo gm@ds Labge-
3bogmms ©3Magmgbmdada gomgamnbBnbgdymman o6 560b. 5GLgdmMAL dmaswn 3G0b(3030, Mmd 3g-
0530006 dgbobgd bgmdgammgds, mMngg dbstob msbbdmdal dgdmbgggedn, msegabgmaw dgnd-
mgds s0mb. %gMRgOMI0m 363 bodsMmzggmmb 306mb3gdmmds nmzgemabbnbgdl dgoasznal

"7 Full Disclosure.

’® Mediator Impartiality.

7 Litigation.

¥ Mediation Fees.

' Melamed J., Sample Agreement To Mediate, Eugene, 1998, <http://www.mediate.com/articles/melamed6.cfm#>
[18.06.15].

8 Conflicts of Interest.

8 Enforcement of the Settlement Agreement.

 The Law Society, The Agreement to Mediate, <https://www.lawsociety.com.au/cs/groups/public/documents/inter-
netcontent/026501.pdf> [20.06.15].

¥ GIF(3999 -, 3g0s(305 — @og0b goaby39@ 0L smEgMmbsGommo gm®mads (dmgswa 3odmbamgs), md., 2010,
287-288.

8 0d3g, 286-287.

¥ dag, 288.

% The Law Society, The Agreement to Mediate, <https://www.lawsociety.com.au/cs/groups/public/documents/inter-
netcontent/026501.pdf> [20.06.15].

% GIF(3999 8-, 3g0s(305 — @og30b goaby39@ 0L smEgMmbsGommo gm®mads (dbmgswa dodmbamgs), md., 2010,
300.
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dgbobgd dbsmgms dgmsebbdgdols 3mdbgbMmnaqgdgm bmmdgdl, s3gbswm, g93mygbgdeem vmbws ngbgl
bobgmdg3Emmgdm LodsGmnmal 8mdbgbEnggdgmo bm@m3gda. LLs-0b 319-9 Bnbeal 3oMgzgmo bo-
Bogmo 306038 30(390L babgmdg3Emmgdm Ma30LEBEgdol 3M0b303L — 39Mdm LodsGmmal bydo-
99890b dgndmosm, 306mbol gomamgddo megabgmem oMb bymdg3Mmgdgdo s gobbede-
36mb 83 bgmdg3Mmgdoms dabss@bo. doc dgmdmosm, amb nbgmn bgmdg3Gmmgdgda(s, Bma-
mgdo(3 3o6mbom gomzgamabbabgdmma o6 s6nb, BogMad o6 gbobssmdmgagds dsb. LLg-ob 327-9
Inbmol 3oMggmo bobomo s@ggbl, HmI bgmdgmmmads oEgdymsm 0mgzmgds, oy dbsmggdo
3ol yggmoe 3Mbgdoom 30mmdady dmebbdebgb Losdobme gomzgamabbabgdymo gm@dam. 83839
3mqdLob 328-g 3ybemals 89-2 6sBoemal mebsbdow, oy dbamggdo dgmebbdwbgb bgmammdom
Bm®3ady, bymdg3nmgds dgodmgds snmb dbsmgms dngfm bymdmbgMomo gmo ©m 313dgb-
&ob dgagbom; gmmdol dAYbggmboymagem sbgzg Lo 3dsmobos LadgmgaGogm dg@&ymdabgds,
&9gegobemo 96 BgMomadol Hmoghmaszgms.”

Lo 3obMbIgdmm Fmmbm3zbal sGoMbgdmdal dobgoszew, dgmabbdgdol @sdswab@nmgdgmo
5039 mdogd& o 38 30390mmgdal s@bgdmds Mg3mdgbrgdmmos, o) dgmas300b dgmabbdgdals
60d30mmd0b 356 33935 39900am3 LobsdsGmmmb dmvBg3L.”" v3wgbow, 3gmns(300g Bgmobbag-
30l Bg306M0 gmMIom e@gds 3sdsmomgdamo o6 sMab, doo NRGm, JoGoma badsMmmgdmngo
3NOGncabs ©s 3903006 0bLEEGMENL bLosbmal gomgamabbnbgdom, 30bsbdgbmboemas dgas-
(30007 dgmsbbdgdobomgol BgGammdomn gmMdol gsmgamobbabgds. smbsbodbsogns, Gm3d gqg@des-
60530 gmgd@Bmbamoa Lodmemgdgdal aodmygbgdom o3 Jgoobbdgdob owgds s Igmnsznab
3 (39L0L BoMFoMmmgs obodzgdom nmgmgds. 03039 bgbo godmaygbgds Imabdscgdmals dmbaobo-
gm0 dgdMmo dgmabbdgdolb dndsmo. ¢gbgzol 396@mMbol 356mb3gdmmds (d3q0(3960s) 3g-
©05(300b Jgmobb3gdabamzal Mondg L3gnsmM FMEMBsb sbgzg o6 0m35mabbabydL. dobo owyg-
3o dgbadmadgmoas Bmame(z badmjomsgm 3GMm3gbal 8080bsmgmdabal, sbggg 3ol ©sbygdsdwy
bt gms 06030080300, 56 mbodsonmal Gg3m396os3000.%

3.1.3. 3g003(305%9 936b353ab LsdsMmamgdMagn dgmgagdo

LL3-0b s BGB-0b 3abgog0m, ™, GM3mal 3ob3sgmmdadas bobmobInmmdal gowal gbs
39BgMgdmmos, bobodInmmdol gosdn o6 Boomgmgds.”* bobroddnmmdolb gowab JghgMgds
35dmabs@gds 0dom, MmI MM, Mmdgmo 353000 03 goMgdmgdsms ©oamadsdey, Mmdmgda(s
boboBINmMab 30000L 6ol dghgFgdsl nb3g3L, bbsDBYMmMAAL gowsda Rsnmgmgds; bmem
MM, O™Imob 4o6353mmdadoz gMdgmogds bobsd3mmmdolb gowal ©gbal d93sRgMadgma ao-
98mgds, bgggmmdsdan 56 doomgds. bobsd3nmmdal gowol dghgHgds goaMdgmogds 0d go-
93mgdol d9by398 9300y, Mm3gmaz dobo dghgFgdalb Laggydggmo nym. dsb dgdwgy, Mo gowab
©q60b d535hgMgdgma ao6gdmgds d96ymgds, bobsbInmmdal gos gobsg@Mdmdl ©gbsl bobpsb-
3mmdob oMBgbomo ML 356353mmd530.7° MmamE s Bgbo, bobedsGommmgdo (300mmdgb dg-
©05(300b 3900bb3gd0b 959G NE™Mdab bymdgbymdal. ggMdsbgmo 0Mab@gdal gma bobamao do-

? bogoGoggmmb badmdomsdm jmegqdbo, bogsGmggmmb 3s6msdgb@ob mgogosmy®o asdm398s, aBygds-
60%, Lo 3obmb3gdmm ©sds@gds Ne31, 1997, https://matsne.gov.ge/ka/document/view/31702, [18.06.15].

' 5933509 3, 8905300 — @330L 3o©sBY39E 0L SenGgFHBGaTmo MBS (dmasweo 8o8mboengs), m3., 2010, 285.

. 0dsg, 286.

% Lbg-b 135-g 8bemo, bogsGomggmmb bedmgemagm jmmgdbo, badsGomggmmb 3sGmsdgb@ol magoosmamo
308m (3985, »mBygdobn®, Logobmbdwmgdmm ©ods@gds Ne31, 1997, <https:/matsne.gov.ge/ka/document/vi-
ew/31702> [18.06.15].

™ 29685600 bLadmgomsgm gmmgdbo (BGB), »3., 2010, 40.

» FobEmns . (Foog. Mgw.), sbgemgoosbo 8., dmodg 8., xmm8965dg b., bobodg 0., badsrmggmmb Ladmds-
madm 3megdbob 3m8g6@ocn, Bogba dofmggman, badmgdsmodm 3mmgdLob dmaswo ©gdymgdsba, md., 2002,
327-328.
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0hbg3L, MHm3 3g05(300L dgbobgd dgmabbdgds nbzgslb LomAgmolb dg@sbol Ygmadal dghgMgdsl
390005(300b 3OM(39L0L EOLEMM9ds3yY, Mab godm(3 8geas300lb obEMmgdsdwmg dg@sboema bom-
Rgmo LabadsMmmmd sbodzgdam oM Mbws (36mb. 330l badoMabioMme, dgmns3nol dgmabbdgds
s dob dgbodsdnbae 3gmosz0ob 3Mm3g@al Bocdmgds s3b@Mnsdn badmdsmasgm 3GMmzgLbal
©5b64580L B0bs30MmMda© o6 nmgzmgds. 3boMgqdo o6 3M0sb gomEgdyma, s (30mgdmae asdmayg-
bmb 390300 MmamE (3 @og30b goabyszg@nb badmamagds 35d0bs(3 3o, HmEaLaz 930l dgbobgd bo-
bobbomn dgmobbdgds sMbgdmdl. dgmna30ob dgmebbdgdals oMmm3zgzs 93L@Mnsdn Mondg Labob
Lobg(30900L g98mygbgdslb sdMmagsn dbatal dodamo 396 asdmabggsl. dgmns(3nall dgmsebbdgdals
dgbEmmgds dzgnzemnado sbggg dbomgms 3gomae 63dodge @edm3o@gdamo. o9 ob o6 Jgwas,
B39 93603 ©o06y9ds Jgx036Mgd00mdedg ©ogdbgdamo Mm3gmndg 3Gm3qbn.”

BObgmm LadsMmamadn dgns(300lL 3gmebbdgds 3MbiMgE M omademgdgdl BoMImMImdL:
dbomggdn dmgamagbo 86056, dgmns300L 3Mm(3gbo dgmebbdgdmmo 3Gm(3gEm@al dgbsedsdabow
Boc3omonmb s dbmmmm dabo bofmnds@gdmow obmmgdalb dgdmbzgzsdn 3ndsmmmb Lobsedsm-
b (396 03 dgdmbzgzobs, MmEgbsz 3g0s00b dgmabbdgds mMagg dbamal LyFMgamol dg-
Lbodsdobo demows joMammon 0693 asdmbewgdnmon).”’

2002 Byl 0bgmobyymds bLobsdsmomma sbggg osanbs, MHmAd, oy Ibamggdl sdzm dgmns(zo-
0Dy dgoobbdgds, obobo gomegdyma oM0sb, bzemb 83 dg4o60b3als god8mygbgds. gg&dsbaals
1b9609L3s LobodsGmmmad 1998 byl ao635M@ s, MM bsbodstmmemda bsgdal gsbboemazs MHmg-
doo bws dghgMogl, Lobsd a30L gosbyzg@ ol semEgMmbs@nmmo s dbstgms dngH dgmsebbdg-
o 3Mm (3900 36 abEMmEgds. sbgmn 3mbgbmnggds Jmgm AMmommgo 339M03sdn sens-
90ma© 003 gds. bawsgme MRgds, 3L 01y o6s 3mbedstmmgl bachgemal bs 3mmsca nbo(zos-
0300 513390 (36mdob NRmgds, o gmmg 8batg o6 dommomgdl 3gons(305b Bgmebbdg-
30l oMLgdMBDg." e LEmMO 046935, 98 MML dmbsdeGomgd asbobommlb sgs, Moo, o9
dgmeg Abatg 3gns(300b 3gmebbdgdedyg oM dommomgdl, ngmmobbdgds, Gm3 mMogg dbscgd momo
0 ggs 3gnsz00b 3Mm39LDy.

39005(300%7 dgmabbdgdol LadsMmmmgdfng dggagddg LomdMabol Lonb@gMabm Lsgombos
dobo bobsb3mmdol 390gdmsb dndsmmgds. dsgomomaw, s3Lb@Mngmds 3obmbdwgdgmads 3obm-
boo 30MEsd06 3sbbodbmgms, MmM3 3gm0s(300L 3MM(35L0L SBYgdabmsbsgg RgMmwmagds yzgms nd
dmobmzgb0l bobsb3nmmdob 3900l ©gbs, HMBmMgdmsb ©s393d0Mgdoms(z gb 3Mm(zgbo 08stmg-
3o 5 MmMAmgddy s 3bagqgdds dgns300b 35339mdoc dgmabbdgdsl mbos dosmbomb. dgons(sn-
5bg dgmobbdgds @s 83 3g0sbbdgdal dgbodsdobaw dgoas(300b 3Mm(3g Mol boMdmgds bagmsab-
29030 obggzg 5BgH 9L bobsbBInmmdol goob gbsl.”

Logomomnggmmb 396mbdmgdmmdal obgogom, Gmammi bgdmmsz nmggs, 636sbIMmmdal
3o00b ©gbal dghgmgdol Logyydgmado Ls3domm 033gMe@nMmoE s 5dmIbyMmsogsom 3ol Rsdmys-
m0dg89mo ©s 390005(300bg dgosbbdgds s, Bom N@EM, bmEme dmmadamsjgdgdol Bomdmgds
sbgomo bogmdgmgdal Rsdmbomgaman o6 a3bzwgds.

% GIF(3999 8-, 3g0s(305 — @og30b goaby39@ 0L smEgMmbsGommo gm®mads (dbmgswa dodmbamgs), md., 2010,
291-292.

7 geobammo bogobazom babsdsmmmmb nE8s doma@ed (2003 b.) Lsgsbagom babadsGommmb Lbgswabbgs

3oma@Gob BobsomBogamdmogo gswsbyzg@nmgdgdal 398maa 8onmm ©oagbomgds, Gm3moal msebabds-

©5(3, 890005(300b dgbabgd nnGomommao bsdwmgamo 3gmns3naob dgmsebbdgdal s6bgdmds asdmmazbegl bs-

Lodoonmmbamgalb 3odsGmzob gmgdsl dgmosznob 3Om MGl sbGMmgdsdrny. sbgmo dgomsb-

b3gd0bob sedEmmo LomBgmo Lobsdsmmma wondggdmoem by (36mb. ©sndzgdmom (36mdabmgal

> (30mgdgemas, MHmd 8gmeg dbstgd Bommommb 8gmasznol dgmabbdgdal s®bgdmdsbdy. (39M(35999 3.,

89005300 — 030L gosby3z9@nb sem@gmMmbaodnymmo gm™ds (dbmaswo dodmbomgs), md., 2010, 291.

® 690135999 8-, 8905305 — ©30L 35©BY39E0L SEBYFHBsGOYm0 BMEs (dmaswo 08mbomas), »d., 2010,
293-294.

* 0d39,299.

139



©530b 30056Yy39@0L o @ gebs@oma bLadmamgdol 3odmygbgds 0bamabda 56 nbgg3Lb LomAg-
mab smdg@nl s3edomaal 3Gmzgbol @ebEmmmgdsdwyg. o LomBgma 8gwnsz00l 3Gm(3gEYGab
303@0bomgmdabol smadgmgds, 3sb LogdabBsmdmgdal dghgMgds dm3yggds. o dbatggdo Lobe-

dommmmb dodommaggb o 3Mm3gbn goabyzg@nmgdol gsdm@obol aocgdy sdmegmmgds, gb

56 359m0bB393L 35653 sMbgdmmo 3g90s(300L bgmTg 3G mgdol ,ao3msbrmgdsl®!®

.03 ggoboom
LoymFomgdms, MGm3d LadsMmzgmmb bodmdomsdm bLadmmigbm 3mogdbo (3gdmgmadda — LLLS)
00035m0bbabgdl LbabsdsMomml gom@gdamgdsl, dgohg@mmb baddobbamdmgds: o) Bmdsmsgal
3505335 9d0bsL, 09 boagm LadsmmnmgdMogn NOHM0gMHMbs obedzgdse mgmal Yymgds-
3mba(33emgmdal, 36 03 anFooyma oMol s@bLgdmdalb dg6y3980bsl, MmIgmas Laddgdn dbamgl
Bomdmomagbl; 3) o) ngn oo gbl, MmA Bbamyg sGnl dbaMoadgmal 308mgdn, HM3gmbas @ay-
Bgbs dbstmoggms LadMmgbm bomdmBoagbemmdals gobbabmmM(sogmgdmom, dogmed bsMwms-
Fges o6 domos; g) bogoMmggmmb dgosmomgdymo domagdal dmJdgwm boboemda dm3sbyybal ymes-
Babob ob sbgmbogg Bobomgddn dymggn ImbaMAgmal mbmgbom; ©) o¢) baddob gsbboemgs dgudemg-
dgmons Lbgs Logdal gosbyzg@edmyg, Mmdgmoa gsbboemm by 0dbglb Lodmjomogm Lodom-
ool 86 53060LEMs(30ma Bgboom; g) o) Lagdgb gobobamagh ML @ znabs s 3M33gbLazo-
ol 3m380L0s 86 3m3abool 3M3n@g@n; D) o4 bogdal gobdbamggma babsdsGmnmmb sdGHom, 30bmbo,
Mm3gmo 838 bagddobomgal ¢Mbws 06l asdmygbgdamma, 56 Bggbadadgds o6 gbabssmdwmgagds
3MBLEOGM (3000, Lobodsmmmm JgohgMgdl bogdob gsbbomgsal 83 bszombdg bazmbLE NG om bo-
Lods@mmmmb 0y gosebyzg@nmgdal dnrmgdsdwyg, Mol dgdgas(z Logdnlb gobboemgs gobsbmogds;
o) 09 o35 FboMgms Jgmobbdgdom ©obBumadal dobbom gowsge 3gns@mML."Y Lobsds-
ommb, IbaGgms aobzbogdom b magobo nbozns@ogom, dgmdmoas dgohg@mmb bogdobbsmdmgds,
09): 9) 3bomg 03ymezgds 63gorm 3900sb badbgomm Ladbaby@mdn b aobzgmmos Mondg Lobgem-
360oggm dmgamgmdol dgLobemmgdmac; 8) Abamg ndymeqds babamdmoag badbabnEgdfng dogmon-
6935d0; g) dbomg 08ymezgds badgMbarnm abgbgdnmgdsedn, b vg0m 56nb, Mol gadmg Ladysmy-
3o Mo 3793L, a0dmzboegl LobsdsGmmmdo s gb sLEYOYds badgronbm ©sBgLgdnmgdal
(36md0m; @) 403m3bogdmmos 3m3abmball dgdbs 30bmbom gomzamabbnbgdmem d93mbizgz9ddn; g)
LobodsMormmad ©sbndbs gdb3gMEG0bs.'% Mmams Bsbl, Jomzgmoa 3o6mb3gdgmon o3 Labo-
doonmmdo bogdabbsmdmgdalb dghgmgdol nmgamabbnbgdl dbsmgms ImEnl bgdsymegemdom 3g-
©05(300b9 dg0obbdgdal sMbgdmdobab. (3bo0s, 353mbs3mabos LabsdsGmmm dgmas(zns.

dnoemgnmn @ob 336 1.

LL3 bIBEIBIMEMM0L ool ©gbol dghgmgdol bogmdzmom o6 amzommabBnbgdl dgnszosby dg-
0bb3gdsls, mBGO™ dg@n(3, 0b 3ed3mMnsbogh FbaMmgms dgmebbdgdno babwsbIMmMdal gowgdals dg(3-
30l dgbadmgdemmdsl. bbby Labsdsmommda boddnbbasmdmgdalb dghgigdals Laggydgmaddn o6 noge-
mabbnbgdl bgdoymazmmdom dgwns(305bg dbatgms 8gomebbdgdsl, ormd(ze Labsdsmmem dgmns3nnboo-
300 Log30b gowa(393s bagdnbbam3magdals Ighggdol Loggdggmos.

3.2 Imm335615398980b ©3649d5Lmsb Jndsmmgds

3603d369mmgobns, Gm3 BGB dbstgoms dmMol dmmadams3gdgdol bomdmgdobsl bobwmsbdy)-
mmdob 3900b ©g60b IghgFgdol 0m35mabBabgdl. gadmgds nmggsl, dbscgms dmEals dmmadsms-
390950 gfm-geo 30zl bogmdzmoem oMol ababgmgdamoa babosbdnmmdal gowalb ©gbol

100 0dsg, 300.

T BLLg-0b 279-g 8gbmo, bogsGoggmmb bsdmgsmsdm LadGmzgbm gmmgdbo, bogsGmggmml Ssmmsdgb@ob
M@o305mE0 asdm (3908, »bygdaba®, Lo 3obmbdmgdmm @eds@gds Ne47-48, 1997, <https://matsne.gov.ge-
/ka/document/view/29962> [18.06.15].
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dghgegdabomgal. 396dm@, o9 dmgamabs s 3MgEo@m@L dmEMol 3030bsMgmdl dmmadsmsjg-
3980 Bmobm3bol mamgdol 56 ol Logdzmom s@bgdmmoa go6gd8mgdgdal mamdadyg, babosbde-

mmdob ool @gbs dghgmmgds 5653wy, bLobad gMmn 86 3gmeg Bbamg oMb oM 0@ ygz0ol dmads-
653909800 goa@dgmgdsdy. mmbmzgbol Ma3mgds 56 oMol bobsbdyma dghgcgdal d93way, Ly
30, bodo mz0l o0l 3obgmodng'®. LoynMemgdms ob gomgdmads, Gm3 gb bmMmds o6 nmgo-
mabB0bgdl dbsmgms dmeal Fmmadsms3gdgdal Bocdmgdabomgal M08y gm@Iomy@ RomfRmgdl,
dogomomo, 39Ladyg bgo@Momyma 3oGnl 8mbsBomgmdal o6 Msndg L3gznsmyMa MMasbmb/Laobos-
doonmmbsmgal dg@&ymdobgdol gommgdnmgdols dmmadamsjgdgdol @ebygdobmeb s 3ogdamg-
d00. 5((3 Mg 3b3Mgms MmNl babmobIMmmmdolb 3obmbom aagboma gowal gbol dghgcg-
30l dgbobgd 3gmsebbdgdals ogys0madmmdal bszombo o6 ©aslh — 8sm ImEal Fmmodsmszgdgdal
obygds bbgs Mo0dyg L3gEosmYGo dgomobbdgdolb gomgdg godmnbzgsl babsbINEmdal gowal
b0l dghgmgdsl. gb 3o goMsb@0ss 0dabs, HMI ofs3gmomboboobogma dbstol (dmgsemol) dogH
356390590 dmbabomgmds bobsbdnmmdbol 30000L go943560Lsmz0L dmBMES© asd8mygbg-
dnmo 396 04690, 30go@mMb dmmbmazbol boboygbgdmam dmmsdams3gdgdal dgogame Rog-
mab dg3ga, by 3306y, bodo mgg onb(s ggbgds.

039bow, bamgmos, MM g3em30b ghom-gMHmo yzgmsdy gobzomsmgdamao J3gysbs — gq9mdsbos
bo38omE mosmEYMOss g3bbymdarmn dbsmgms 8ngf ImEodems39dqd0lb bomdmgdol Bndstor s
530l Bobobamobgdmom babosbdnmmdal goslb 3odnbsz 3o gohgMagdl, vy o8 dmmadams3gdgdl
dbocggdn dbmeme Lagnmama domabbdgzom, 3gbadg ofal Romggol aofgdy (300mmdgb. dg3s-
0390 Lagomba go@agfomn g36mzegdomolb dogm “g3mm3gmoa LobgmdgzGmmgdm Ladsmormab
36063037800 Fobgogom, o g36Mmgegdomol Bgzmo d3gybgdabomgal gMomnsbo 3gGHdmbedse-
0mgdogo bsboomal 36mbab dmmgmos.'% g36m3mmo bobgmdg mymgdm bsdstmmols 3G0b(3037-
30b'% 14:304 b 0008 96L, Gm3, or9) b ggdo dmmbmzbab, 56 08 gs93mgdgdalb Mmomdseby, Bm-
3mgdds(3 dgodemgds dmmbmgbs BoMdmazol, dmmadamszgdsl s65M3mgdgb, bobosbImmmdal gowos
56 53m0BM930 Fmmo3os 3gd0l dmmm 3m3u60 35300006 gm0 Brmals asbgmodeg.'%

3bmemE dmmoadams 39dgdn Abamggdl dmEnl, Mmam (s babosdymmmdab 3o000b gbols dgdos-
Rgegdgmo daDgdo, megmedamggmaw UNIDROIT Principles-do(3 ogm, 853603, Ladmemmm xs3d0,
Mo6Y39b ™G0 doGomswo 30bgball godm: 3oMggmon, Mormmos dmmadamszgdgdol 3mbzgg(300b
356babM3MS o sbg3g 080L, 9 BYLE O HmEoL sBym s ILEYMmES ab; JgmEg, Abamggdabs-
030b bos @o@&mMzgdmmaym 30Rg3560l NRmgds, O MmEolb dgz00mEbgb dg@ow o6 bojmgdswm
RMOIoE Ima3sfs3gdgddo ©a30b ImboggzeMgdma, Mm3 dgmabbdgdmmoyzbgb, mommgnem
d93mbg93530 dghgfgdmms 0] 56 B3bEsBIYMMMnl 3o©s, s MY 30, 35306 — Mo goam. Lbm-
90 53 Jodgbgdal godm, mxmm JoDsbdgbmbomow Mbrs Bsomzgsmmb Jetormmo 396mb3wgdmm-
d0b 335360 Boamas(s, Mm3gmoa(z babosbInmmdal gosl dbsmgms dmmsdams3gdgdals Bomdmg-
30b 30bgboo o6 dgohgcgdl.

103 39685600l bLadmdomagdm 3megdboe (BGB), »d., 2010, 38.

1 43Gm3gmo babgm3g3Bnmadm baBsGmmoab 3606303930, Mo@a8s60 9. 8By 0tm330b, 0. doamodols, o. (3963355~
dnb @s ®. 398965356 bLagFom Hgosd (3000, 3000 ds@mbadzaemals LadsGmmal 0bLE &M@, M., 2014, 12,

105 PECL - The Principles of European Contract Law 2002 — g3tm3memo babgemdg 3eamgdm badstomal 36ab3035d0
http://www .transnational.deusto.es/emttl/documentos/Principles%200f%20European%20Contract%20Law.pdf.

106 g3@m3qmo LobgmdgzPamgdm badoGommoal 3606303930, maadsbn g. 33900500, 0. doemodab, o.
GIF35990b @ ©. 393969356 LogFom Mgosdoom, sgom ds8mbadgamal LadsGmmal 0bbEad o, Md.,
2014, 82. mogobomda: Article 14:304 Postponement of Expiry in Case of Negotiations: If the parties negotiate
about the claim, or about circumstances from which a claim might arise, the period of prescription does not expire
before one year has passed since the last communication made in the negotiations.

141



3.3. bobsdsmmemm 3gEns(303LM>6 JndsMmagds

mqbEmgmdom 5Mbgdmdl mma asbbbgaggdmma Jgommeon babsdsmmm 3GMm3gbdo dmbabagmyg
dbatgos 3mnggdobamgal: ghmns 3mnggdal Bobommnbgds badmdsmsdm badstmambamamgdsda s
39mEgs Lobodstormm dgwns(300.'" LsbsdsMmenm gns(30s, Labsdstmmmbmgol dodsthmgzsdwy, 3-
©05@MM0b I(3090mmd0m, 3g0d(300b0856 g5bLb3s39800), NBMM ©ITsGgdomn g0l gomsbyzg@nb
394060bd0s (additional), 3oty sem@g@bs@ oo (alternative), Goasb gb 394sbobdn baRgmal dg@e-
60l 9530093 0By93s, Bm(ze MM 30l Yggms 3mbedbogdgemn Lsdndsm Ro@ogdammas.'® sdo@mds(s,
Lsbadoormm gns(305, Bmgo s3@MEG0L JmbsbMgdaom, B3od@mdMogser, JumEnmmma dg@s gdss.'”?
dmma3sMs3gdol dmbsbnmg dbamggdn bgdsymemmdnm msbbdwgdnsb dgmns(sonl 3Mm(3gLL s dg-
03bb3gdsb odm300gdmow 5mbg396, 964y Bsmn Jgmobbdgds dmmnsbaw mz0:35Lxybabdggdmmds-
Bgo 3ystgdammo. dgnsznnl 3Mm39bob dgmgase domBamma dgmabbdgdols bgdaymazemmdao dgb-
rmegds bl bymdl s 0bsRnbgdl 03 bmzoomyM MAHmngHnmMdgdl, Moz dmesgg dbsmgms dm-
&0l 36bgdmMAL. Bombgosgsm 53abs, bdnm dgdmbzggzsdn, 396mB3gdgmo dmbadstmmmggdl xegmadsl
odmg3b, osgemmlb 3batgqdlb 3gns3n0l 3Gm(39Ldn Rafmgs. odgweb godmdwabsmy, dgndmgds ©s-
0f39b 3g0s(300L ©3cogMgbo 3G0b(3030 — Bgdoymammdommds. '

babadsmomemm 3gm0s(305d0 0gEbbdgds Ladmsdaszmm 3Hm(3gENES, M93m39brgdmo 56 sbnd-
Bmmo Lobadsmommb dngH Joomgms Lobadsmommmbomgol 8ndsmmgol dgdwaga, Mol sbmmzngmgdl
Labadsmemm 3mbB MmN J3g3d LobadsMommb o6 MAMsmme dmbadsfmommol sbndbymn dgwns@mo.
390008 mM0bomgol baddol gose(39ds, Labsdsmmemm 3mb@Mmmema dgmnssnnl 3Gm(39Mal 3obbme(30-
9emgdadyg, Jobo gobobemgds, 3969398, BoM3s@gd0m @abEMmgds s 8.3. Mbos bmM(30gmEgdmegh bad-
M 39bm 3obmbom gomzemnbBnbgdmmn 3Mm(3gbmsrmnGo gm@dnm, Moz ndmgszs dgons@menl dogm
©530L ImBgLbM0ggdal 3Mm3gLar 0 goMebBngdol 1 dENB39mymEBaL, bragnm bafinds@gdgmn dgwo-
5(300b5b — 30 Lobedsthomm Bqboom gosbyg9@ L dgbsdmademmdsb. !

LobadamMoemm dgEns30d (Lbogamegdmmm dgns3ns) Jmabogn®o dgoosznnlb gMmagstn bo-
bgzgmomgdss. dgos(z0ol doMomswn @b bgdogmepmmdbommdss. dbatggdo 3gdm 538mbmdoanls
RdMamqddn msbbdgdnsb, Hm3 @sg0lb dmMoggdom sbsbEmadmaw obdsmgdobsmgol Jndom-
oMb 3g005@mAb. bogemEgdymm dgms300b @MHML 3o Lobsdsmomm (babgmdBogml babgmoam)
3boc99dL 035mEgdymadl, Gm3 babsdsMmmmdn baddob gobbormgedwy Lzomb dmMaggds. dbo-
990L o6 o300 9Mhg3560L YBmgds s FomEadembo 56056, MM LobodsMmem sMmdsbasb

Ima3oMd3980L Mmmobdn aoonbs33mmb. LobsdsGmmm 3gwosznal 0BLENGNEGOL ©sbgMmazom
LobgmdBogm 0mgdl 3obmbobdagdemmdsl 08 dbsmgms babsdy, MmMIgmms bgdal 538mMbmInsba(s
Bemosegb. dgbedsdobsw, ndobasmgals, Gm3 Labgmdbogmd dob JogHm semgdamoa gomogdnmgdgdo
dgobEgmmb, bogoMms, d90ddbsb bs 3obmbdgdmm dabs, Mams(3 3g&-bs3mgdaw LEMmymuomso
dmbBgbEoggds babsdsGmmm 39005(300L056 393306 gdmn Ly gombgda. bagomegdmmm bobe-
dafoneam 89m05(308, Lobadsmmmb dgbgmmgdom Lagddab Bgmos@mEnbamazal gows(393s, nbgemabals
bosdgmagm babadsmoemb 2004 ol gowsbygg@nmgdadn domomgdmmo ab33bol cebsbdaw, gbabs-

7 Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law,

Helsinki, 1999-2012, 186.
'8 Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom?, Dallas, 1992-199, 2114.
' Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law,
Helsinki, 1999-2012, 191.

GITGEYY 8- (Fgw@.), omgzody 8., gobody g., mgemmn M., 0z560dy 8., dobommn 3., gngnsdgoenn o.,
B&ogodgoern b., baygas o., xodemody 3., 8gmoszaals badsMmmgdfngn Mgammoamgdal 396b3g]@&nggda
Logdomggmmdn, ©agob om@gMbsGonmo  aomabyzg@ob bogombsma®a (396860, 3., 2013, 14,
<http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf> [ 18.06.15].
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1 JmbEg0dg ., Lubodsfomm 3gwos300l Ladofmmmgdmogn sb3g4gda, b, ,dommaLoxMmgds s 3o-
bmba“ (4(39)13), md. 2013, 27, <http://library.court.ge/docs/144/> [18.06.158].
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bgd 39EYdNgdabs, 30bsnwsb 33539 3MgJLob 39-g bl dnfmggmn babamob 8" J39396d@0m, ,,o38
3m94bob 187%-9 819bemnsb a5dmBrnbsms, LoMBgmgdbg LobgmdBagm doyol MEgbmds 3goagbl ws-
300 Lagbob afmgdmmadol 1%-b, BogMa3 sMsbs3mgd 50 mamnbs,” Ma(3 oM 30rgdgmo doMmdss bagdal
390005@MEMb 35olog bogbs), Mo MM 36 bamdmadmds Bomdmgdol dghgmgdals bogomba, ndwg-
Bo, Godgbomsz Bomdmgds kg oBygdmmo o6 ofob." Jgbododabowm, sGlgdmmo 3mBgbnagdal
06563, bbESBIMMMMBOL 350l 8533980 bagMmbg Lobsdstmenm gmos(300b bamdmgdal ML
30 dgndmgds oea gl emob Bgbfngdn, 35306, Hmmgbsg Lafmbgmol Bamdmgdsdn domgdsedwy brgds bad-
dab Igoo@mtobomgnl gos(3gds.

Inoemgemn @ob 3365 2.

3eobo o 30a9d00, bgdogmazmmmdomn dgns(z0s Logdsmmggmmdn 3obmbom 3mbgbmnggdamao o6
ot0b. gb sbama 0bLENGYEG NS, BMBgmag LoIbMBIgdrm ©mMbyby Babamabgdsl Lagnmmgdl. Bgde-
ymgzgemmdom 39m0(300bg 890106b3gdnor BB BAMEM0L 3500b gbal dghgMaded bgdsymayemmmdomn
39005(300L 06LENENEOL 39bz0mMdsDY agdoMN gogmgbs MbEs IMIbENABML, Mebs(s dogbodar-
(1500 (370 046905 MmMngg dbatnls 0b@gMgbgdo.

4. b3b>b3mmdabl 3500b 960l IgRgMgdalb 3m3g68n

bobod3Nmmdal 3oolb bLbmMo asdmmgmobsmgol 3603369mmzobas dobo @bl sbygdab
3m3gb@& 0l aobLabmgMs. bbsB3YMmMAAL 3o00L absbynbo ggsMmEgds 0d ML, AmeEgbss bom-
dmndgzs Immbmgbol gmgds. Immbmzbal gmgdolb Bomdmdmdsdwmyg o6 dgadmagds onbymb bob-
obIYmmdob 3000l ©gbs. 3808m3, N30Mggmgbaw, s¢omgdgmos dmmbmabol Mgmgdal bom-
3dmdmdol 3m3gb@ 0l @owagbs. BmgngMo dgdmbzgzadn, bobosbdnmmdal 30l ©gbol @obebya-
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Lo M3MomE 3bmbomss gsbbsdmgEnmoa.' ™ o 306mbdn sbgmo doMEsdntn Jomnmgds 56 @b,
dmabmzgbal gumgds BoG8m0dmds 08 b, Hmzs 30M3s gongm ob Mbws gogam ommzgmo
9R3mgdab 3gbobgd."" oy oagbomo 046985, HBMA 3063s Mmog0b0 IMEIZMMIL asdm 3964 asn-
am 9Pmgdol smmggzolb dgbobgd, 35d0b bobmsdIMmmmdalb 35000b ©gbs onbygds 03 3m3gb@n-
b, Mm(39, bogdob aocgdmgdgdol 8obgoz0m, oMb Mbos dgg@ym NBmgdol aMmzgg30lb dgbo-
b9d. Em3o mbm3zbolb BoImMmImdol dm3g6@ Dy Bomnmgdemoas 3obmbdn 56 bgmdg3Mmgdgdda,
0mngmgds, Hm3 badsmnmgdfngo MMM gMcmmdal dmbsbomabomgal (36mdomos dmmbmgbals ve3-
mgdal Bs3M3mdol @M™ s 838 O™ snbygds babosbInmmdal gowal @gbs. o4 ob Jg3-
0b3935(3 0anmobbdgds, Hmzs bymadgzMmgds 3sbbodmgGma 3900mss o@ydmmoa. o bye-
93609 gds g56nbodbgMgmn 3o0mMsd MmO (56 3obLbabdmgMmns 3mmbmgbol 3m3gbEnm)

13

? gmb@g0dy ., bsbedsGomm 3gos300lb bsdsGmmgd@ago sbdgd@gdo, guMb. ,8sGmmalogmmads ©s
39b6mba‘“ (4(39)13), »d., 2013, 29, http://library.court.ge/docs/144/, [18.06.15].

%0 (85g. LLg-0b 699-g9 Bbmo) FsbEmmos en. (8osg. Fyw.), sbggwosbo 3., dmody 8., %m®3965dy b., 6ob6ndy
., bagomomnggmmb badmgomadm 3mwadbolb 3m3gb@scn, Bogbo 3ofgzgma, badmJomsodm 3mmgdbolb Dmaswo
©q0mmadsbo, md., 2002; 535Lmsb, ngoMmommgds, Bm8 Mmdogd@ncn 3m3gbdn (0300 MBmgdab oMm3z930L
3od@0) s bmdogd@ o 8mBgbGo (Mmzs 30Ms gongm o6 bos asgam 98 god@ob qbobad) gHmdsbgmb
qg8mbggzs. o330 ymzgmomgob sbg o6 s&ab, gb 35dnb begds, Mms 3060 GRGm 33006 0393L 56 dggdemm
399am NRmgdob sMma3q30L Igbabgd, 3006 sMM3q35 Fmbs. 09 IEILENOLYdS, MmME 306Bs g3056

3003m Rmgdol eMmazqz0b dgbobgd, 35306 Eommzgz0l goaqdsdwy, dmbgdcngns, 39M3 YBmgdal
©05(335b mocmbmgl.
141

FobBm00 v. (Bcsg. Myc.), sbzcmgmnsbo b., drmody 8., wmm8965d7 b., 60body 0., bagdseromggmmmb bsdmdsmsdm
3m@gdLbob 3m3g6@stn, Bngbo daMggmo, badmdomadm 3mogdLolb dmgsmo gdmgdsba, 3., 2002, 320.
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NRBmgdolb ommggzalb dgbobgd oMo dgo@ymadl dbmmme 35dab, Mmzs Imombmal dgbEmmgdsl,
bommm dgmeg Ibag o6 dgobEmemgdlb 03 ImJdgadsl, Mmdmal JgbEmmmgdss ggomadms. o9
306 303930 043L 3993500560 3os mmbmzbal dgbabmyymadmo, 35d0b babsbIMmmmdal
3500 35dMm0m3gds 53 ool gobgmowsb.

3sb 393m9a, Mo(3 Edanbmgds, M9 MMEOEE nbym BB BINmmal gomal ©gbs, (sbo©as,
3609369mm35608 030l ByLGo gobLabdM3M(3, 0 MmEolb ©aqds dobo gbal dghgMmgdols Im3gb-
&0(3. b36sbBINEmdal gows RgMegds 08 dgdmbggzeda, oy LLg-0m gomgamabbobgdamoa gomg-
dmgdgd0 B6o63mndgzs ob gobogMdmdos 5Mbgdmdsl bobsbdnmmdol gowal «3565L36gmo g43bn
030b GgoMamqddo; boemm o) gb 3o 9d3b 039dg bogmados, — babosbInmmmdals gowal gs63s3-
mmd5do. '

LLg-ob 132-5 3bemdo Redmmgmamao go693mgdgda ymggmmgal Mmoo 0639396 bo6SBIY-
mmdob 300006 gbal ghgMgdsol. abnbo babEsBINMmdL 3500l ©gbsl dgohgmgdgb dbmmme nd
d9g3;b3z935380, 0 B568m0d3696 o6 3oboaMdmdgb smbgdmdal babsbIMmmdal gowal ¢ 3565L367-
™0 9943L0 0300L FoMamgddn. o9y bobsbINmmMdal gows 9g3b mggDy bogmagdos, 35306 bobosbIY)-
mmdab g0l 960 JgRgMhogds bobwsbInmmdal dmgmo goolb ymggm dm396@83n. "

oegbemgmdom bojemggmmda 3mgdgoo babosbdnmmdal gogdal dgbsobgd 6m@dgda 0d3g-
00N m0d. LadsMMEgdMngo YO0 gHNML 3mbsBomgqdl o6 dgdmasm, YHM0gMm3gmsebbdg-
300 353mM0(36mMb babsbINmmdol 3500930l ImJ3gwgds, 56 dg(339mmb nbnbo (3gmsbbdwbgb ve-
m 398 96 bo3mad 30093y, 30Mg badsMmmoal BmMIgdomss a©agbamn), 86 dsmo godmmgmal
Bgbo. oy bomggdo bobsBINMMal Lbgs 3o0gddg dgmebbdgdnsb, goMyg Jobmbomss gomges-

145

mabB0bgdmma, donb(3 go3maygbgds 396mbom oaqgboemo gowgdo.

4.1. 390005(305b9 Ign56bIgdab Jombg3s

Jomggmo 396mbdmgdmol dngfm asbbobomggmo Lygomboo ©8068gM5LadoL dgdmbgggeda,
9BN-96m ogomoms dgbodmms bobsbdnmmdal gbobgd mbEsoml (3o65ws) Jobmbal'* gs-
dmygbgda(3, 306500056 83 3obmbals g-11 JmbEmolb Msbsbdo, IbsMgoms Jgmabbdgds, Hm3 ogs wo-
dm3009dgmo 39bs3g 306l Esb3sMgdom gosbyz0@™b, bobsb3Nmmdolb gowal @gbsl dgohg-
90b. 396mba LonbBgMgbmm s6gLEMNadL Lsznmbl 3gwns0ady bsmgms Jgmsbbdgdabol bob-
5bIYmmdob 3900b ©gbal 3gRgMmgdol momdadyg: doMggma, 306mbo dgmas300dg gyFbmds 5o
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FobB o . (Jorsg. F9.), sbgengmnsbn b., dmody 8., xmmdybody b., bobody 0., bodstmggmmls badmgsmadm

3mgdbob 3mB3g6@stn, Bogba 3oMggma, Ladmdsmsdm 3mwgdbob Dmgswo gdnmgdsbo, md., 2002, 320-321.

14 LL3-0b 136(1)-g dgbeo, Ladoomzgmmlb Lodmdomogm 3mmgdLbn, bogomggmmb 3oMMsdgb@nlb mga(zns-
mEo  a58m(3985, »mbygdoba”, bozebmblmgdmm wods@gds Ne31, 1997, <https://matsne.gov.ge/ka/do-
cument/view/31702>, [18.06.15].

14 FobEmins m. (dosg. Fy.), sbgengmosbo b., dmady 8., xmm3965dy b., 60bodg 0., bsdsrmnggmmb Ladmds-

magm 3megdbob 3m3g6&sn, Bagbo dofmggmon, badmdomoagm 3megdbolb Dmaswn gdymmgdsba, md., 2002,

328-329. agmmabbdgds, Hm3, o9y bobosbmermmdal goal 308nbamgmdal 3gdshgMgdgmon aatgdmgdgda

Bom3madgs s 3gbyms sy (babosbnermmdal goab dmemm g43b ®398w7), 306b 8o0b(3 bsgdstabo pEm

Mhgds Bmabmgbol dg8sRgMgdgmo gotgdmagdal d9bygg@nb dgdwga; 30Mb (3Mgoo@m@b) Mbos Mgl

Logdomnbo MM Bmmbmgbolb Bombomanbom. 3 abbom @aowagbomons, M3 03 aoMgdmgdal dgbyzg@nb

0086, HMIgmoaz bogdzmam ogom bobmsbImmmdal goal ©gbob dghg@gdsl, goms asamdgmmgds

993b ©399@g, beeam o4 bobosbIMmmdals gos gdab mggdg 6o3mgdos, bobmsbIgmmdal gosdwyg. ogg-

o6 308mBaboMgmdl, Mmd ©Mm, Mmdgmoai MRgds 300l ©gbol dgdoRgmMadgma  gatigdmgdals

d96y3980L dgdga ymzgmmzal gdzbo mgzal, bmmm g3l mggdg Bogmgdo bobsbIPmmdal gor0l

5@bgdmdobals mgno 38 gowal mens.

" dob800 . (Jmog. Fyw.), sbaemgosbo 3., Bmody 8., xmE3965d9 b., 6060dg 0., bodsBmggmml bodmdome-

g gmegdbal 3mB8gb@ o, Bogbo atggmao, badmdsmoadm 3megdbal dBmaswo @gdnmygdsba, md., 2002, 339.

16 [ imitations Act, 2002, Ontario, Canada http://www.ontario.ca/laws/statute/02124, [ 18.06.15].

148



bgmdg3mgdal sEbgdmMdsL, 86835 Lo 3doMnbaw 300Rbg3L Jgmns(30sdg BbmEmE dgmsebbdgdals
0Mbgdmdab. dgbodsdabowm, sbgm Jgmabbdgdsl of(z bgmdg3Emmgdol bs3z0mmdabasmzal @ow-
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39600 60653063mbgd0l (335 Imgobmggds.™ g.0., 50 (30emgdgmo o6 oMb, Fbscggdds 3onb(3o-
3o0b(z bgmdg3Mmagds googxmMIMb, 5Msdge LszdaMobos bmeme dsmn dgmebbdgds, MHmA
byEo, s30L gosbyz9@930 3gbady oMol abIatgdoo nbofmggdmmb; JgmEg, dgmabbdgdabsoc-
30b (5035 3mb3GgG MmO BMEIS oabomn oM >Mab.'® 56y o6 sMob s 30mgdgemo, dboMhggdo
d9010bb37d5L 3o0b(3003506(3 BgFammdomn gmMIom godmbo@ozebgb. dgbedmms, abobo bg3o-
o0 3900bb3bgb, 56 gmgd@Hmmbamon gMmdsbgmabmgal goabsgbomo dgnemagdao; dgbedyg, 3o-
bmbo s0aqbL b8 M0y Gy g3obbs drmgmsm 3mamabol, Mm3gmms samdol Mmbsg bab-
oD3mmdol 300l ©gbs aMdgmogds. smbobadbogns, Mm3 Lydogd@nEo ImIgbGn, Mmamn(3ss,
3535m0m©, »dbMOL 3gm0mbobEobogMn d(3gmmmds”, 366mb3n asdmygbgdammo o6 s6ab." g 30
dbmmme sgdomse by Jgisbogl, 3060006 domast Gomoa 0dbgdmms 0dals 3@ 303909,
9(350 o) 5Ms IbaMg 3gmombnboobngfMom g0l dmagemgdsl. sbgma bydngd@udo 3M0gmoy-
3ol 0Mbgdmds 3936 3obybasn 3989 3g30mb3sL Bo3mgdMns s babadsMommm 3Gad@ngodo sto-
900a350Mm356 B0am3gdba(z aooRhgbos; dgmmbyg, HmEabsaz 3obmbam gsmzsmalbbnbgdymo wa(s-
30 — b3bIBIMEMdab gowol @gbal dghgMmgds — LEYMEYSs, mmbmzbal NRmadol Boygbgdol
dbyMggmds 3663 Fmmbmgbs Mbos boMmoanbmlb asgmdgmgdymon bobesbInmmdal gowab
RoMamgddn, dobgmoge 0dabs, o9 dgmonsznal dgbobgd gomegdnmgds s@MLdmdsl gobaa-
Admdl;"? dgbmog, 396mbom gomgzamabBobgdamo o330 8mJ39wqdL, dombgsgew 0dobs, oy Mo
9&93bg dmbs 3905300y dgmabbdgds. 360d36gmmds o6 543, Igmas(300bg dgmabbdgds gom-
35mobBobgdnmo agm oy oMo 0d bgmdg3emagdadn, Hm3mal bLogymdggmdgs @ogs Bacmdmandgs.
obg3g, 396mbals 38dmygbgds dgbadmagdgmos gmnd@nmsb gs8m3mnbatyg ob Lbgs sGsbobgmdg ;-
Gegdm dmobmgbol 3030, !

Logomomggmmb dgdmbggzedn gmm gsdstmmmgdmmo ndbgds, o) bmmme dgwns(305dg dbo-
oo dgomabbdgds bszdemnbo o6 0gbgds bobsbInmmdal 3500b gbol dgbohgMgdmaw. ®dxm-
390 0467989, M30Mo@gbmds Jogbogmlb dgmns300b dgbobgd dbstgms dnge bgmdgzMmgdal (bg-
Mommdom) goxgm®mdgdsl (ob. 2.1.2).

4.2. 350005(300b gbobgd bgm3g 369mgdab goggm@Igds

boboD3nmmdal dgbobgd MmbBsMomb 356mbal 3g-11 dnbo, HMIgmag obsmanMgdeymas

«152

mam@ (3 ,d9mobb3gdol 3(309mmmds” %, saqbl: 09y Immbmzbal 3dmbg 3060 ©s oM, MHmImals
303005 (3 9MbgdMAL Fmmbm3bs, Bgmebbdwmgdnsb, Hm3 dsm ImMal sGLgdMmo o3d sIMe 30w g-
dgeds 3gbodg 30M3s aoobyzn@mb, ob ogal ao@ebygzg@&nbalb sbgma oMol obdsmgdom abom-
390mmb, 3 3obmbals 39-4-39-15 dgbmagdom oagboma bobEsbIPmmdol gowgdo dghgmemads:
d90sbb35d0L Bnmbgz0b MmaMomnEsb () g0l 3osby39@ 0L Mmetnmsdey; (&) 3gcsbbdgdal 3(3009-
mmdal 3Gm39L0L LMLl MOMnrMsdwy; (a) BboMal oM dgmebbdgdals @obEmmmgdals 56 dg-
056639606 gobgmal MMnrMady. 33539 3bemal 3g-2 396740 3563568 gdmmos, MM sdmy)-
3000909 39bs37g d0MsE honmgmgds 3060 86 MMasbady(305, MMIgmos og0lL goabyzg@ol o6

" Heintzman T. G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running?, Toronto, 2014,
http://www.adrcanada.ca/resources/documents/HeintzmanTom_DoesAnInformalAgreementToMediateStop TheLimi
tationPeriodFromRunning_000.pdf, [18.06.15].
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12 Attempted Resolution.
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3obdo abdaMgdsl mdENB3gmymeb B0y 396dmgdgm babynbgddy, 360d3bgmmds o6 o543, o bo-
00056 30656Lgds b.'%

dmygoboemo 3nbEnsb bomgmns, bobsbdnmmdal ool gbal dghgMadal 3nmmdm bognd-
3905 3mEsgg dbsMgms dgmabbdgds, Gm3d abnbn dgbedg oMol @obdsmgdom dgg(309d056 g0l
dma356gdab. 535bmsb, bobsDINMMbAL 3omal ©gbab dghgmMadal sczmab BgMmGomowm LbmmMgw &3
dg00bb3gdolb Jombggs ookbggs s oM bgmdg3Emmgdol goxmmdgds. smbsobodbsgns, mbGsamb
bosdgmaznm babedstoemma bogdgdg — Sandro Steel Fabrication Ltd. v. Chiesa — 356356, (nd baob-
©5D37mmdal Igbobgd mbGomomb 396mbal 3g-11 gbema gsdmaygbgds, ovy Labgbgs dgmns@mal
©5603365b9 Fgonsbbdgds, dovybgosga 0d0bs, 3mobbdgds GmMmIsmumas mv) sBHogmEGIomyyo. '%
DRGO™ g0 (3, LobadoMmmEmI sdEaNbs, MM3 3obmbal 11(1) 3nbema asdmaygbgds 353063 3o, Mm-
©qbs(3 39000663980 Logdgmo.'®® Blgoglo 3mbo(zos gobobosgdgmons, 30650006 b 3900elnb-
0bog®o 3bomol @o(335L gababyMgds, 0md(3e, Loagmmdobal, dgmabbdgdal Mondy mdogd@mdo
BR300 oL YYMgdal o (30mgdmmdal bsgombo, sendom, donb(s @owagds.

4.3. 3g005(300L 3Gm(39Lab 3Byqds

yneomgds Nbos gsdsbzammgl 03 bogzombdys, Lyzdomabns oy sMs bobEobdYmmdal go-
0l bl dgbsohgFmgdmae dbstgms dbmemme dgmsebbdgds (obosy Bgfammdbom, bgmdg &a-
mgdab babom), o sbggg o9g30mgdgmoas 3gonsz0nl 3Gm39L0b YIMsmmeE sbyYgds. 53sLmsb wo-
3939069800, Logm@amgdms mb@omomb bosdgmaznm babadsMommmb gosbyzg@omads bogdg-
bg — L-3 Communication SPAR Aerospace Ltd. v. CAE Inc., — &:8gem3do(3 babadsmommd mosmanbs,
Mm3, gobbaboemggmo bgmdg3Emmgdol mobobdsw, Igmasz0s B33mBygdmmo 4850gdab (Lobodsm-
oM ©3300) Bobsdnmmds nym, 5308 m3 3gw0s(300L @oLEYYEMgds3y BB DYmMmal 35000b ©g-

Bo oM (3 oByqd s,
B3 0335 BaImndgs, g5m35mmobbobgdmmo 3dmbosm, @agol dgdmbzgzadn, obobo gqM dgoos(zo-

9L 03sb 60dbogl, Hm3 bocggdl bgmadg3Mmmagdsda, Hmdmal bogdzgm-

ol d0doMmmo3bgb s LabasdsMmnmmbmgal dodsmmgol Mg gds Ibmeme 530l dgMg g4bgdmmoso.

4.4. LybsdsEnmmb nbgymMm3aMmgds

39005(300L 3GM(39L0L 435Gzl MOMdadg Jgmabbdgdol sMLgdmdabisls, Hmam (s Bgbo, ©s-
358 gd0m Lobodsmmmmb BabsbBst nbgm@mdnmgdol gommademgdsl ndnbosmazal, Hm3 bobosbad«-
mmdob go@ob ©gbs 3ghgMmgl, sM(39Mmn d39960b 356mB3gdmmmds, HmBmgda(z dgmnsznady dg-
056639dsL babEsDNMInl 3onl ©gbol dgdshgMgdgm Logdzmom smnsmgdgb, o6 nmgsmab-
Babgdb.

'3 11. (1) If a person with a claim and a person against whom the claim is made have agreed to have an independent third

party resolve the claim or assist them in resolving it, the limitation periods established by sections 4 and 15 do not run
from the date the agreement is made until, (a) the date the claim is resolved; (b) the date the attempted resolution
process is terminated; or (c) the date a party terminates or withdraws from the agreement. 2002, c. 24, Sched. B, s. 11.
Same (2) For greater certainty, a person or entity that provides resolution of claims or assistance in resolving claims,
on an impartial basis, is an independent third party no matter how it is funded. 2006, c. 21, Sched. D, s.1.

154 Heintzman T. G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running?, Toronto, 2014,
<http://www.adrcanada.ca/resources/documents/HeintzmanTom_DoesAnInformalAgreementToMediateStopTheLi
mitationPeriodFromRunning_000.pdf> [18.06.15].

'3 Rock N., There’s a Right Way and Wrong Way to Stop the Litigation Clock, Toronto, 2014,
<http://www.practicepro.ca/information/doc/Stopping-the-litigation-clock.pdf> [ 18.06.15].

156 Heintzman T. G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running?, Toronto, 2014,
<http://www.adrcanada.ca/resources/documents/HeintzmanTom DoesAnInformalAgreementToMediateStopTheLi
mitationPeriodFromRunning_000.pdf> [18.06.15].
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360d3b9mm35605, mb@oMomb babsdsGmmmb 3Mod@ngs (39mbaba njom 396 Jowals, B3 bab-
obIPmmdol gbobgd MmbBoMomb 30bmbals 8g-11 Bbemals a03mygbgdabomgals s 30mgdgmos,
dbocgms 309 @og0b gos6y3980b/3gmebbdgdal dombgszal 3(30gmmdada dgbedg bga@Marno
3060 dmbobomgmdmal. Babssmdoga dgdmbazgzado, gb 3bmo sMamgmgzeb@yyMam dn0nhbggs. do-
admomd, bogdgdo — Markel Insurance Company of Canada v. ING Insurance Company of Canada —
3boc9933s onbygl dmmadems3gdgdal Bomdmgds bsgygmoma domgdoo. dm3abnbyg oi3bowgdws,
3 babsdIemmdnb 3900l ©gbs snbym, Mmegbss ImbaMRgmgd Immbmgbs Bavyygbs, mbem-
Ry 30 933mdos, Hm3 bobsbIMmmdal 30l ©gbs snbym 35306, BmEaLs(z IM3sbnbgd Ladm-
mOME JofMygm Immnbmgbs Immadams3gd9d0b d93aga. MbEofamb bssdgmazom LabsdsGmemd
3dm3abygbol 3mbazns gonbasms. 356 badbs, MM bobsbInmmdol gows Immsedsms 39d9dal
356353mmdadn goz00s. 3m(393em 398mbgzgzedn, dbatgqgdl dgmaszns o6 aomdsmmogom ©s ddn-
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&m3d 3g-11 Igbemo 567 go3mnygbgdmes.

5. b3b>b3nmmdab 3500l ©g6ab IghgMgdal bobamdmagmads

93600300 Ladgmb nbobGMMS 3MBoGg@ b 2002 Bemal Hg3m3gbrs300b Jobgoznom, 8gmos(znal 36m-
(390 996d nmgomalBabydwgl, HmAE dbafggdl bowagm bsombgdal asbbsbarggmsm bsgdsmabo ™
6 ©s30L aosdmols bbgs 3gbadmgdmmds 8og3gor.'*® Llg-0b obggam, 08 a6 93mgdgdal 3964398 0L
06, MM3mgdaz Logydzmom ogEmM bobEsBIYmmdal gowal dghgmgdsl, babosbdnmmds
a53Mdgmegds 943L ®399mg; bmmm, o) babsbInmmdal gows g3l m39dg bogmgdas, — bob-
©5b3mmdob 3osdy. "’

bobsD3nmmdal dgbobgd Mb@omamlb 3o6mbob abgoznm, babrsD3mmmdal gowal ©gbob dg-
Rgegdal babamdmogmds gobobabmgmgds Led dmzmgbobmab dndsmmgdom, 39Mdme: 1. dgmabbdg-
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Tamar Chalidze”

Suspension of Limitation Period by an Agreement to Mediate

The subject of the article is whether the limitation period can be suspended according to
Georgian legislation by an agreement between parties on voluntary mediation, on the basis of
which normative act/acts and from which date and for what duration.

Discussing developed countries practice and experience in relation to this issue the article
offers recommendations for improving the regulation connected with this issue existed in
Georgian legislation or implementing the new regulation.

Key words: Mediation, Agreement to mediate, court mediation, voluntary mediation limitations
period, suspension of limitation period.

1. Introduction

In post-modern society conflict resolution becomes a significant function of civil procedure.1 Though
there is the necessity of traditional court procedures in cases where both parties clearly wish to have a
judicial resolution of their dispute and/or there is a public interest in the case being decided in this way
there is also a need for different mediation processes as court mediation, as well as voluntary mediation, i.e.
mediation out-of-court.” Just considering this necessity the Committee of Ministers of the Council of Europe in
2002 gave the following recommendation to the governments of the member states: to support mediation in
civil cases, where it is necessary; to take or strengthen all the necessary measures in order “to carry out
guidelines connected with mediation in civil cases”, which are worked out in the same recommendation.’ In
the recommendation it is noted that states can organize and establish mediation in civil cases by the appropriate rule
by means of a state as well as a private sector. Mediation can be carried out within the scope of court proceeding or
beyond it.* Mediation as other alternative means and methods of conflicts resolution is very significant for settlement
of controversies between the parties of civil turnover. Mediation promotes to reach an agreement without
intervention of those bodies, which have authority of settling disputes, granted by law or the agreement between

parties.” Alternative dispute resolution is “bargaining in the shadow of law”.® Alternative methods of

* Master of Law, TSU Faculty of Law.

Y Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies in Law, Hel-
sinki, 1999-2012, 200.

* Tbid, 199.

’ The Committee of Ministers of the Council of Europe; Recommendation of the Committee of Ministers of the State
members about Mediation in Civil Cases, 2002-10, 2, <http://www.library.court.ge/upload/mediation_on_ci-
vil_matters.pdf>, [18.06.15].

* Ibid.

S Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S.,
Khuchua T., Djibladze B., Perspectives of Legal Rgulation of Mediation in Georgia, National Center of Alternative
Resolution of Disputes, Tbilisi., 2013, 14, <http://www.library.court.ge/upload/7706Edited-Final-Version-fi-
nal.pdf>, [18.06.15].

S Ervasti K., Conflicts before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law, Hel-
sinki, 1999-2012, 199.
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dispute resolution have quite a big potential and capability, as their objective’ is to settle public and
individual conflicts before they turn into lawsuits.®

Promotion of mediation development is justified, because it is distinguished from alternative forms of
disputes resolution with flexibility and effectiveness. High effectiveness of mediation is defined first of all
by its fundamental principles — main initials determining its essence. By functional purposes principles are
divided into two groups: 1. principles, which characterize peculiarities of organization of carrying out of
mediation and the status of its participants (organizational principles) and 2. principles, which characterize
the rule of realization of mediation (procedural principles). To the first group belong principles of
Voluntariness and Neutrality, to the second group — principles of Confidentiality, Independence,
Cooperation and Equality of Parties.” The task of mediators is not a guarantee of verdict. The decision depending
on the parties of the conflict shall be optimally corresponding to their interests. As a result of the reached agreement
all the parties shall remain “victorious™."”

In spite of the positive character of mediation according to the recommendation of 2002 of the Committee of
Ministers of the Council of Europe even in case when the parties are using mediation accessibility to the court must
be provided for, as it gives a final guarantee of defense of the parties’ rig,hts.ll Atticle 42 of the Constitution of
Georgia is establishing this principle — everybody has the right to apply to court to protect his rights and freedoms.'
Accordingly in every law-and-order court and the forms of alternative dispute resolution must have
mutually balanced position'.

Mediation, as an alternative form of dispute resolution, provides relief to court system and real and
final resolution of the existed disputes. Advantages of mediation are: saving expenditures for the parties
and the state, time-saving for the parties and the court system, decreasing court overloading, granting
power to the parties, so that they will decide their own “differences” themselves and not judges, juries or
even their lawyers.14 Reconciliation procedures are often informal and unrestricted while the parties in civil

7 In the doctrine five main objectives of mediation are distinguished: 1. Service Delivery — fast and final settlement of a
concrete conflict; 2. Access to Justice — consideration of interests of the weaker party and settlement of conflict in favor of both
parties; 3. Individual Autonomy — searching for ways of conflict resolution with close cooperation with the parties and taking
decision considering future perspectives; 4. Reconciliation — conflict resolution by peaceful and conflict-free way that will
promote to strengthen relations between parties; 5. Social Transformation — resolution of one concrete conflict can generally
contribute in settling social problems, Kokhreidze L., Legal Aspects of Court Mediation, Justice and Law (#4(39)13), 2013,
<http:/library.court.ge/docs/144/>

8 Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom? Dallas, 1992-1993, 2113.

° Kokhreidze L., Legal Aspects of Court Mediation, Journal Justice and Law (#4(39)13), Tbilisi 2013, 21, <http://libra-
ry.court.ge/docs/144/>, [18.06.15].

" Ibid, 18.

"' The Committee of Ministers of the Council of Europe, Recommendation of the Committee of Ministers of member
states on mediation in civil cases, 2002-10, 2, <http://www.library.court.ge/upload/mediation_on_civil mat-
ters.pdf>, [18.06.15].

2 The Constitution of Georgia, the official issue of the Parliament of Georgia, “Bulletin”, Legislative supplement, Ne
31-33, 1995, <https://matsne.gov.ge/ka/document/view/30346>, [18.06.15].

" In 2004 by the European Commission was accepted European Code of Mediators, but in 2008 the European
Parliament and Council issued the directive “About Some Aspects of Mediation in Civil and Commercial Cases”.
This directive according to the EU Agreement is dedicated to regulation of transboundary, though also establishes
minimal standards and principles of mediation, requirements to mediators, obligations of states about informing
their population on mediation and development of appropriate organizations services. What is important is that
member states of the European Union were obliged to accept the relevant national legislation about mediation by
2011. So today mediation is a necessary element of disputes resolution practice in every European country Kokhre-
idze L., Legal Aspects of Court Mediation, Journal “ Justice and Law” (#4(39)13), Tbilisi 2013, 20, <http://libra-
ry.court.ge/docs/144/>, [18.06.15].

' Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom?, Dallas, 1992-1993, 2113.
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litigation are obliged with formalities and procedures."® Especially it should be noted that in family disputes
and the disputes, where disputing parties are business partners, settlement is more providing the
maintenance of good relations than full-scale court litigation.'® '’

Mediation has been used successfully for decades and is very popular in western developed countries.
Accordingly in a progressive part of the world a big experience and rich practice have been accumulated in
this sphere, but for Georgia it is still novelty and is not regulated enough at a legislative level, which must
be considered as gap of legislation. If the legal regulation of mediation reaches the standards existed in the
developed part of the world, it will be a good service for Georgian justice and will play a significant role in
increasing of legal awareness of the nation.'® It should be said that in this sphere a Georgian legislator is
still only confined by episodic regulation. Considering that most new norms have not carried out in practice
yet, of course discussion connected with mediation regulation is only just beginning in Georgia."
Furthermore this issue has been less studied in Georgian jurisdiction. »°

Thus from the vacuums existed in Georgian legislation one of the important issues is Suspension of
Limitation Period by an Agreement to Mediate, as the mediation process is directly connected with the limitation
period. After originating a dispute the start of the mediation process implies itself the party is temporarily ceasing
the use of legal means of realization of its demand, which might be followed by expiration of the limitation
period.”' The subject of study of the present work is connected with this problem, particularly whether the
limitation period can be suspended according to Georgian legislation by agreement between parties on voluntary
mediation, on the basis of which normative act/acts and from which date and for what duration. The objective of
the present work is to offer concrete recommendations for improving the regulation connected with this issue
existed in Georgian legislation or implementing the new regulation.

For achieving the aims of research in the present work norms of regulating of mediation and limitation
period are studied by using a comparative legal method.

2. The Concept of Limitation Period and Its Role in Civil Law

Limitation period is a term, during which a person, whose right is violated, can demand carrying out
forcibly or defend his right.22 With expiration of the limitation period is terminated the possibility of

15 Ervasti K., Conflicts Before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law,
Helsinki, 1999-2012, 19.

"% Ibid, 190.

' Kokhreidze L., Legal Aspects of Court Mediation, Journal “Justice and Law” (#4(39)13), Tbilisi, 2013, 20, <http://libra-
ry.court.ge/docs/144/>, [18.06.15].

'8 Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General review), Publishing House Meridian,
Thilisi, 2010, 11-12.

¥ Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S., Khuchua
T., Djibladze B., Perspectives of Legal Regulation of Mediation in Georgia, National Center of Alternative Resolution of
Disputes, Thbilisi, 2013, 18, <http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf>, [18.06.15].

* Kokhreidze L., Legal Aspects of Court Mediation, Journal Justice and Law (#4(39)13), Tbilisi, 2013, 18, <http:/li-
brary.court.ge/docs/144/>, [18.06.15].

! Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General Review), Publishing House Meridian,
Thilisi, 2010, 298-299.

*? In most cases for realization of the abolished right and defending it people are applying to court with an action, though
in cases envisaged by normative acts realization and restoration of the violated right can be carried out by other
authority. So defense of rights can be carried out by action proceeding, as well as ex parte proceeding. Hence a concept
“limitation” does not only include limitation of action, but also includes terms, during which the right must be defended
by ex parte proceeding. Chanturia L. (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil
Code of Georgia, Book I, General Statutes of Civil Code, Publishing-house Law, Tbilisi, 2002, 316-317.
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realization of the person’s demand by court or some other agency, but not the right of applying to court or
some other agency.”

The word “limitation” in civil law implies that relations, state, event took place so long ago that
passing a long period has influence on persons’ rights and obligations. The necessity of stating a limitation
period is conditioned by the cause that after passing a long period it is sometimes impossible to restore the
disputable circumstances and persons don’t have evidences to defend themselves any longer. At the same
time the existence of the limitation period compels participants of legal relationship to take care timely for
realization of their rights and defense.**

According to the Georgian Civil Code (thereinafter — GCC) limitation period is spread on the legal
claim from the other person to perform an action or constrain from doing it.” By the same Code it is stated
that the general limitation period is ten years”®, but for contractual requirements it is three years, however,
for contractual requirements connected with real estate it is six years.”’ In addition tile limitation period for
those demands, which are rising from periodical obligations, is three years™. Of course the agreement
might foresee the performance of obligations not at the same time but periodically. In such a case violation
of fulfillment of each obligation originates a legal claim and the limitation period of such demand is three
years.”’ According to GCC other limitation periods might be also foreseen by law™ (for example, Article
920 of GCC), though it clearly excludes changing limitation periods and a rule of calculation them by the
agreement between parties’.

By the Civil Code of Germany (thereinafter BGB) imperatively states that in case of responsibility for
intention the rules of running of a limitation period must not be mitigated by bargaining in advance™.
Generally the BGB does not exclude an agreement of the parties on mediation, but determines maximal
limitation period — by bargaining the limitation period must not exceed a 30-year limitation period from the
start of the legal limitation period33. Accordingly the parties can come to agreement on a period different
(more or less) from the limitation period stated by law, but must consider that maximal term is 30 years.

 The latter is not time limited — the person can always submit a demand, even after expiration of the limitation period.
Expiration of the limitation period excludes the possibility of realization of the right by compulsion from the
material and non-procedural point of view. In spite of expiration of the limitation period the demand must be
investigated and if it turns out that there is no ground of stopping or ceasing of limitation period the demand will not
be satisfied. Chanturia L. (chief ed.,), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil Code of
Georgia, Book I, General Statutes of Civil Code, Publishing-house “Law, Tbilisi, 2002, 317.

* Ibid, 316.

% Article 128 of Georgian Civil Code, official issue of the Parliament of Georgia, Bulletin, Legislation Annex, Ne31,
1997, <https://matsne.gov.ge/ka/document/view/31702>, it should be noted that in Georgia spreading of the
limitation period is not allowed by law on those demands, which ensue from violation of non-property rights. These
are demands for protection respect and, dignity, name, author’s non-property rights and other personal non-property
rights. The exception from this rule can be specially foreseen by the law. Besides the circumstances that limitation
period does not spread on depositors’ demands because of depositing money in banks and other credit institutions is
caused by these long relationships. Chanturia L. (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note
to Civil Code of Georgia, Book I, General Statutes of Civil Code, Publishing-house “Law”, Tbilisi, 2002, 316-317.

% Article 128, § IIT of Civil Code of Georgia, the official issue of the Parliament of Georgia, Bulletin, Legislation
annex Ne31, 1997, <https://matsne.gov.ge/ka/document/view/31702>, [18.06.15].

7 Ibid, Article 129 of Civil Code of Georgia, I §.

2 1bid, Article 129 of Civil Code of Georgia, 11 §.

* Chanturia L. (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil Code of Georgia, Book
1, General Statutes of Civil Code, Publishing-house Law, Tbilisi, 2002, 319.

* Article 129, § III of Civil Code of Georgia, the official issue of the Parliament of Georgia, Bulletin, Legislation
annex Ne31, 1997, <https://matsne.gov.ge/ka/document/view/31702>, [18.06.15].

*! Ibid, Article 146 of Civil Code of Georgia.

* Civil Code of Germany (BGB), Publishing house Siesta, GTZ, Tbilisi, 38.

* Ibid.

159



According to BGB the standard limitation period is three years®, but in some cases it is ten years, for
example, a limitation period of demand as for transferring of land into private ownership, as well as for
establishing, transferring or demolition of a right on land, also for changing the contents of such right or the
right of demand of the opposite fulfillment is ten years.” Besides except the cases when there is established
a different rule for some demands a limitation period is thirty years, for example, rights of demand resulting
from reconcilable acts subjected to fulfillment or the documents within the scopes in which rights of
demand concern the actions to be performed on a periodic basis, which will have terms in the future, a 30-
year limitation period will take place of the standard limitation period.*

An issue of limitation period in some legal system is admitted as a part of procedural law, but in those
legal systems, where it is a part of material law, regulating norms are mainly of strict imperative
character.”” Despite this from the viewpoint of the limitation period the “international tendencies™® can be
formulated in the following way: unified limitation periods for all kinds of demand, at least within the
scope of contractual law; sufficiently short “general” limitation period (3-4 years), the running of which
starts from learning about the demand by creditor or from that time when he/she could have learned about
the violation of the right, “maximal” or restriction period (usually 10 years) from rising the demand and
after passing of which the demand is very old and finally a wide freedom of the parties to modify the
limitation regime by agreement.”’ Generally the principal elements of the limitation regime are the
following: duration of the limitation periods, when they are starting, the circumstances of suspending or
renewing of them and whether it is possible to decrease or prolong them by agreement between the parties.
It is doubtless that these elements are closely interrelated and they must not be discussed independently.*
No wonder that according to recommendation of 2002 of the Committee of Ministers of the Council of
Europe on organizing mediation the member states must provide balance between the necessity and results
of the limitation period and the support to the fastest and the most accessible procedures of mediation.*!

Thus considering the legal results resulting from expiration of the limitation period and taking into account
“trends” characteristic for legislation of the contemporary developed countries, it becomes clear that legislation of
Georgia must keep up with contemporaneousness.42

3. The Ground of Suspension of Limitation Period

Limitation rules, as it was mentioned, is traditionally considered to be of obligatory nature but only
lately there has been observed the increasing tendency at the national level to give significant freedom to
the parties to increase or decrease the limitation period themselves.” The attitude to increasing the

** Civil Code of Germany (BGB), Publishing house Siesta, GTZ, Tbilisi, 37.

* Ibid.

* Ibid.

*7 Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 518.

* International Trends.

* Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 519.

“ Ibid, 522.

*! The Committee of Ministers of the Council of Europe; Recommendation of the Committee of Ministers of the State
members about Mediation in Civil Cases, 2002 — 10, 3, <http://www.library.court.ge/upload/media-
tion_on_civil matters.pdf>, [18.06.15].

*? Resulting from the Objectives of the Work there will be only Emphasized Stopping of Running of the Limitation Period and not
Changing the Legally Established Limitation Period by Agreement Between the Parties.

* Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 524.
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autonomy of the parties is also noticeable at the international level.** While the Convention of the United
Nations on the Limitation Period in the International Trade (New York 1974)45 excludes any possibility of
modifying the limitation period by the parties, both, the Principles of the International Institute for the
Unification of Private Law on agreements of international commerce (UNIDROIT Principles)*® and the
Principles of European Contract Law (PECL)"" give quite enough freedom to the parties to increase or
decrease the general, as well as maximal limitation periods. According to UNIDROIT Principles restriction
is only that the first one must not be less than 1 year and the other one less than 4 years or more than 15
years. PECL is regulating the issue similarly, but the difference is only that the limitation period can be
increased up to 30 years; in addition PECL includes non-contractual obligations too.**

It is important that there is observed a wide approaching of the international instruments to each other
on the issue concerning the reasons causing suspension of the limitation period.* UNIDROIT Principles
and PECL in connection with the basics of suspension of limitation are granting power to the autonomy of
the parties. According to UNIDROIT Principles limitation will also be suspended when the parties come to
agreement to participate in alternative dispute resolution, such as a process, when the parties demand the
assistance of the third party for completing the dispute with conciliation. PECL goes farther and states that
for suspension of the limitation period it is sufficient for the parties to make negotiations about the demand
and the circumstances, from which the demand was originated.so,51

Suspension of the limitation period is very important, because a person, whose right was violated, can
demand to restore his violated right during the whole limitation period and he loses this right by elapsing this
limitation period. Georgian legislation connects suspension of the limitation period with such cases, when the
party cannot objectively submit a demand and does not consider subjective will, desire of the parties to suspend
the limitation period by agreement or to participate in such alternative processes, as negotiations or mediation. In
the comments of Civil Code it is remarked that sometimes a person is not able to submit a demand because of
independent from him reasons. As the person does not have the possibility of submitting a demand, running of
the limitation period might be suspended when there are circumstances foreseen by law.*>

As it was said the GCC does not offer a diverse list of bases of suspension of the limitation period,
particularly running of the limitation period is suspended, if fulfillment of the obligation is postponed by an
executive authority (moratorium); submission of the claim is impeded by a special force, which is invincible
and indivertible in the present conditions; a creditor or a debtor is in the part of the armed forces, which is
transferred into the war condition; in other cases foreseen by law™". By the Code it is established suspension of

* Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 524.

* Convention on the Limitation Period in the International Sale of Goods (New York, 1974) — Convention of the United
Nations About the Limitation Period in the International Commerce (New York, 1974) <http://www.unci-
tral.org/pdf/english/texts/sales/limit/limit_conv_E_Ebook.pdf>.

% UNIDROIT Principles — UNIDROIT Principles on International Commercial Contracs 2010 — Principles on
International Commercial Agreements of the International Institute of Unification of Private Law,
<http://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinciples2010-e.pdf> .

* PECL - The Principles of European Contract Law 2002, <http://www.transnational.deusto.es/emttl/documen-
tos/Principles%200f%20European%20Contract%20Law.pdf>.

* Towards a European Civil Code, Edited by: Hartkamp A.S., Hesselink M.., Kluwer Law International, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, 524.

*“ Ibid, 525.

* Ibid, 525-526.

> Ibid, 526.

2 Chanturia L. (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil Code of Georgia, Book
1, General Statutes of Civil Code, Publishing-House Law, Tbilisi, 2002, 323.

>3 Article 132 of the Civil Code of Georgia, an Official Isue of he Parliament of Georgia Bulletin, Legislation Annex
Ne31, 1997, <https://matsne.gov.ge/ka/document/view/31702>, [18.06.15].
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the limitation period for demands between spouses during marriage until the end of marriage, in the same way
between parents and children until a lawful age of children, guardians (caretakers) and persons under
guardianship during the whole period of guardianship. Running of the limitation period is suspended in case
of participation of a disabled and support receiver until this person becomes completely able-bodied or a legal
representative or a supporter is appointed to him/her.>* In these latter cases running of the limitation period is
suspended not because of the fact that a person does not have the possibility of submission of the claim, but
the reason is that a peculiar relationship is developed between spouses, parents and children, guardians
(caretakers) and persons under guardianship.”® Except the listed above there might be also foreseen by law
other cases of suspension of the limitation period. For example, in connection with shipping relationships by
Article 700 of the GCC it is envisaged that the limitation period is suspended on the basis of a written
reclamation for the day, when a hauler rejects the reclamation and returns the enclosed papers.”™ It is clear that
in this list, in contrast to BGB, there is not mentioned either a case of negotiations between the parties or for
the purpose of conciliation cases of participation of the third neutral person.

Limitation period is suspended by the term, for which term a debtor on the basis of the agreement with
a creditor is temporarily authorized to refuse to fulfill his/her obligations57. In addition to the other bases of
suspension of the limitation period Paragraph 204 of BGB states that running of the limitation period will
be suspended, if parties are trying conciliation by making an agreement, by any conciliation authority,
which is settling disputes; if notification message is done in the shortest period of time from the submission
of the application, running of the limitation period will be suspended immediately on submitting the
application®®. In such a case for suspension of the limitation period there are necessary negotiations
between the parties, participation of the conciliation authority in the negotiation and court notification
message.

It is important that the directive of the European Parliament and the Council of Europe connected with
civil and commercial aspects of mediation, dated 21 May, 2008, points that if the mediation process
finishes without any result, member states must provide the parties with the possibility of accessibility to
court or arbitration. This possibility must be provided even when the directive does not correspond to the
limitation of action foreseen by the national legislation.” From this point of view the federal law about
mediation of Germany envisaged suspension of the limitation period in the process of mediation.”’ In
Bulgaria the limitation period is not calculated during the mediation process. Though two significant rules
of calculating the starting date of mediation are defined, two important issues connected with the limitation
period are not foreseen. First of all there are not norms determining the completion date of mediation. In
order to protect the parties by law in the process of mediation the process must be ceased in 6 months. The
limitation period will be continued in 6 months. Such determination of the time is good for the parties in
order to avoid misusing of mediation from each other for lingering the dispute.61

It is noticeable that legislation of different European countries is striving to foresee negotiations on
mediation as a basis of suspension of limitation period. So it is reasonable for Georgian legislation to take

** Ibid, Articles 133-134 of the Civil Code of Georgia.

% Chanturia L. (chief ed.), Akhviediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil Code of Georgia, Book
1, General Statutes of Civil Code, Publishing-house Law, Tbilisi, 2002, 325.

% Ibid, 323-324.

7 The Civil Code of Germany (BGB), Publishing-House Siesta, Gtz, Tbilisi, 2010, 39.

** Ibid, 38-39.

¥ Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S.,
Khuchua T., Djibladze B., Perspectives of Legal Regulation of Mediation in Georgia, National Center of Alternative
Resolution of Disputes, Tbilisi, 2013, 49, <http://www library.court.ge/upload/7706Edited-Final-Version-final.pdf>,
[18.06.15].

“Ibid, 56-57.

*' Ibid, 171.
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steps in this direction. Considering Georgian legal culture conducting only negotiations as a basis of
suspension of limitation period might have some risks so far, though from peculiarities of mediation taking
into account participation of the third person in the process giving more opportunities for the development
of this institution will be justified.

From this point of view it is interesting to discuss the substance of the agreement on voluntary
mediation.

3.1. Agreement to Mediate

The fundamental principle of alternative dispute resolution and different mediation method is the
parties’ autonomy to their conflict so that other authorities “don’t steal” this autonomy from them.®* For
this reason the agreement between the parties on conducting mediation is very important. By this
agreement the parties refuse to continue the dispute it is the first agreement reached by them, which makes
real the perspective of reaching other agreements t00.% It should be noted that turning the agreement on
mediation into a part of a contract causes lots of questions, because at this time mediation somehow loses
its main feature — voluntariness. Consent on mediation confirmed by signing the agreement might become
an irritating obligation. Negotiation with such party will be almost impossible and without any perspective.
Considering the above mentioned in each concrete case before becoming the consent on mediation a part of
the agreement it should be analyzed what kind of disputes can be originated and how much adequate can be
mediation for regulating these disputes.64 Depending on the nature of a dispute sometimes it is inevitable to
involve court or arbitration. It should be also foreseen that recognizing the mediation agreement optionally
the agreement will lose its legal purpose.”’ So the parties can agree on mediation before or even after
starting a dispute. It is logical that the consent on mediation reached after starting a dispute can give more
real results from the point of view of dispute resolution, because the parties just within the scope of the
existed dispute, considering the specifics of the dispute are expressing their will to resolve the dispute by
their own possibilities and a mediator’s assistance.

3.1.1. Legal Nature and Contents of the Agreement to Mediate as a Contract

According to the recommendation of the Committee of Ministers of the Council of Europe, of 2002 states must
develop cooperation with those services, which are conducting mediation in civil cases in order to use widely
international mediation opportunities.”® The parties can subject the mediation process to the procedure worked up by
some organization or independently in their own agreement foresee those rules, observing of which the process

67,68
d.

must be conducte ICC Mediation Rules foresee using these rules in two cases —when the parties from

52 Ervasti K., Conflicts Before the Courts and Court-Annexed Mediation in Finland, Scandinavian Studies In Law,
Helsinki, 1999-2012, 191.

5 Tsertsvadze G., Mediation — Alternative Form of Dispute Resolution (General Review), Publishing-House Meridian,
Thilisi, 2010, 280-281.

* Ibid, 288-289.

* Ibid, 289.

% The Committee of Ministers of the Council of Europe; Recommendation of the Committee of Ministers of the State
members about Mediation in Civil Cases, 2002-10, 4, <http://www.library.court.ge/upload/mediation_on_ci-
vil_matters.pdf>,[18.06.15] .

57 Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General Review), Publishing House Meridian,
Thilisi, 2010, 281.

% ICC ADR rules about mediation foresee four possible versions: 1. Facultative Mediation — parties agree that in case
of mutual desire they will use mediation for settling a dispute, 2. Obligatory Mediation — when parties foresee using
mediation that is considered as a constituent of a contractual obligation and is obligatory for fulfillment, 3.
Obligatory of using Mediation by a Mechanism of Automatic Expiration of the Term, for Example Parties are
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the very start had agreement and instructions in it to these rules and when the parties applied to the institute
for mediator’s service after starting the dispute. In such a case on the basis of applying of one party the
institute is connecting with the other parties itself and is trying to persuade them®.”

Legal nature of the mediation agreement in different law and order is differently explained. In Austria
it is admitted that the agreement about mediation is such kind of service agreement, which is not directly
foreseen by law and expresses private autonomy of the parties and a principle of freedom of agreement
conclusion. In the Netherlands it is defined as a contract of agency. In Poland and Spain it is admitted as
service. In Switzerland mediation agreement is considered as a material legal agreement, though in other
opinion it can be considered as bargaining, which is followed by material, as well as procedural-legal
results. The French doctrine and court have one and the same position and consider the mediation
agreement as one of the types of agreement which gives obligation of conducting the procedure envisaged
by this agreement.’”’ In the USA the mediation agreement is completely subjected to general principles of
contractual law, though in connection with the scopes and forms of using these principles homogeneous
court practice has not been established yet. Assent to mediation might become a constituent part of the
standard conditions of agreement. This opinion is supported by the European Union, when a case concerns
a dispute originated with a consumer.”

An agreement of consent to mediation usually includes such main issues as awareness of the parties
about the principle of mediation,73, scopes of mediati0n74, voluntariness of mediation’, conﬁdentiality76,
obligation to disclose information’’, impartiality of a mediator’, obligation to refrain from legal procedure
in court””, mediation expenses, amount and payment rules*’.*' There are also paragraphs of conflict of
interests"”, paragraphs of fulfillment of agreement®, when parties express will that the reached agreement

Agreeing that if Agreement is not Reached after 45 days from Applying to ICC about Starting Mediation, the Parties
are no Longer Obliged to Continue the Procedure, 4. When after Expiration of the Set Term (see 3), the Parties are
Granted the Right to ask for Dispute Resolution by ICC Arbitration Tsertsvadze G., Mediation Alternative Form of
Disputes Resolution (General Review), Publishing House Meridian, Tbilisi, 2010, 281.

% 1CC Mediation Rules, 2014, <http://www.iccwbo.org/products-and-services/arbitration-and-adr/mediation/rules/>,
[18.06.15].

Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General Review), Publishing House Meridian,
Thilisi, 2010, 282.

"' Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General Review), Publishing House Meridian,
Thilisi, 2010, 283-284.

7 Ibid, 284-285.

7 Nature of Mediation.

™ Scope of Mediation.

™ Mediation is voluntary.

7% In Mediation Confidentiality Presumption Always Exists. Parties must be Aware What Kind of Information will be
Protected by the Confidentiality Principle in the Process of Mediation, Tsertsvadze G.(ed.), Arevadze M., Vasadze
E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvili T., Takashvili S., Khuchua T., Jibladze B., Legal Regulation
Perspectives of Mediation in Georgia, National Center of Alternative Dispute Resolution, Tbilisi, 2013, 27,
<http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf> ,[18.06.15].

77 Full Disclosure.

"8 Mediator Impartiality.

” Litigation.

% Mediation Fees.

' Melamed J,, Sample Agreement To Mediate, Eugene, 1998, <http://www.mediate.com/articles/melamed6.cfm#>,
[18.06.15].

82 Conflicts of Interest.

% Enforcement of the Settlement Agreement.
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must be obligatory, any party has the right to fulfill it by court procedures.* Agreement must envisage
mediation terms.*

If the agreement does not contain all the necessary meaningful requisites, it cannot be qualified as an
agreement to mediation. In the Swiss doctrine the necessary requisite is referring the dispute to a concrete
third person for the purpose of organizing mediation. In some opinion for the authenticity of mediation
agreement three main components are necessary: the agreement should foresee the dispute resolution by
participation of the third neutral person, it should be defined definitely from which legal relationship the
dispute must be resolved by mediation and finally the parties must appoint a mediator, which according to
the consent procedure must assist them to find a common outcome.*®

Concrete and detailed regulation of relationships connected with mediation must be only positively
estimated.®” Moreover in the conditions, when mediation is not restricted by law, the parties can modify
current mediation agreements established in the developed countries, the main things here are voluntariness
and the will of the parties.*® In spite of the differences existed in opinions and court practice connected with
the mediation agreement it can be said that this agreement is a legal ground of alternative resolution and

much depends on its correct formulation.®

3.1.2. Form of Agreement to Mediate

In most states there is not envisaged any special form for the agreement to voluntary mediation, there
is a general principle that in case of consent of both parties an agreement about mediation can be made
freely. So far legislation of Georgia has not envisaged regulating norms of mediation agreement either.
Thus there must be used regulating norms of contractual law. Part one of Article 319 of GCC consolidates a
contractual freedom principle; subjects of private law within the scope of law can freely make agreements
and define the contents of this agreement. They can make such agreements, which are not foreseen by law
but don’t contradict it. Part one of Article 327 of the GCC states that the agreement is admitted to be
concluded, if the parties agree on all its main conditions in the form foreseen for it. According to Part two
of Article 328 of the GCC if parties have agreed on a written form, the agreement can be concluded by
drawing up one document signed by both parties; for providing a form it is also enough telegraphic
notification, telecopy or exchange of letters.”

In spite of not existence of legislative demand objective evidence confirming the agreement is
recommended, if the authenticity of the agreement is to be clarified by court.”’ So oral agreement to
mediation is not approved; moreover considering Georgian legal culture and the novelty of mediation
institute it is reasonable to envisage a written form for the mediation agreement. It should be noted that in
Germany it is acceptable to conclude this agreement and conduct the mediation process by using electronic
means. The same rule is used to the agreement concluded by participation of a consumer. The Canton

% The Law Society, The Agreement to Mediate, <https://www.lawsociety.com.au/cs/groups/public/documents/inter-
netcontent/026501.pdf>, [20.06.15

% Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General review), Publishing House Meridian,
Thilisi, 2010, 287-288.

* Ibid, 286-287.

¥ Ibid, 288 .

% The Law Society, The Agreement to Mediate, <https://www.lawsociety.com.au/cs/groups/public/documents/inter-
netcontent/026501.pdf> [20.06.15]

¥ Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General Review), Publishing House Meridian,
Thilisi, 2010, 300.

* The Civil Code of Georgia, the official issue of the Parliament of Georgia, “Bulletin”, legislation annex Ne31, 1997,
<https://matsne.gov.ge/ka/document/view/31702> , [18.06.15].

o' Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General Review), Publishing House Meridian,
Thilisi, 2010, 285.
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legislation of Geneva (Switzerland) does not envisage any special form for the mediation agreement either.
It can be concluded as in the course of the civil process, as well as before starting it, by the initiative of
parties, as well as by recommendation of a judge.”

3.1.3. Legal Results of Agreement to Mediate

According to the GCC and BGB the time, during which running of the limitation period is suspended,
will not be considered as a limitation period””.** The limitation period is the time passed before starting of
those circumstances, which cause suspension of the limitation period; but the time, during which the
circumstance suspending the limitation period is continuing, is not taken into account. Susoension of the
limitation period will be continued until ceasing the circumstance, which was the basis of its suspension.
After the circumstance suspending running of the limitation period has been ceased, the limitation period
continues running during the rest of the limitation time.”” As a rule, courts are trying to support the
effectiveness of mediation. One part of legal experts thinks that agreement about mediation is causing
suspension of the right to file an action until the end of the mediation process, because of which the action
filed before the end of mediation must not be recognized admissible by court. On the contrary in Austria
mediation agreement and conducting the mediation procedure in accordance with it is not considered as a
precondition of starting a civil procedure. The parties are not obliged to use mediation inevitably as a
means of resolution of the dispute even when there is a preliminary agreement about it. Violation of the
mediation agreement will not cause using any kind of sanction to the violating party. In Switzerland
fulfillment of the mediation agreement also depends on good will of the parties. If it is not done, there will
be started an adversary proceeding.”®

In French Law mediation agreement originates concrete obligations: parties are obliged to conduct a
mediation process in conformity with the agreed procedure and apply to court only in case of completing
the process unsuccessfully (except the case, when the mediation agreement according to the desire of both
parties is announced invalid).”’

In 2002 English court stated that if parties have the mediation agreement, they are obliged to try to use
this mechanism. In 1998 the supreme court of Germany explained, that legal proceeding must be
temporarily suspended until the alternative and agreed procedure of dispute resolution is finished. Such
regulation is recognized in the whole North America. A disputable issue is whether a judge has the right to
recognize the action as inadmissible by own initiative, if the second party is not pointing to the existence of
the mediation agreement.”® It will be more correct for a judge to consider the dispute, because as the second
party does not point to the existence of the mediation agreement, it is meant that the both parties have
rejected the mediation process.

2 Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General Review), Publishing House Meridian,
Thilisi, 2010, 286.

% Article 115 of the Georgian Civil Code, the official issue of the Parliament of Georgia, “Bulletin”, legislation annex
Ne31, 1997, <https://matsne.gov.ge/ka/document/view/31702> ,[18.06.15].

°* The Civil Code of Germany (BGB), Publishing-House Siesta, Gtz, Tbilisi, 2010, 40.

% Chanturia L. (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil Code of Georgia, Book
1, General Statutes of Civil Code, Publishing-house Law, Tbilisi, 2002, 327-328.

% Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General review), Publishing House Meridian,
Thilisi, 2010, 291-292.

°7 Grand Chamber of the French Appellate Court (in 2003) after contradictory resolution of different chambers of the
Appellate Court adopted a resolution, according to which the existence of juridically real mediation agreement
excludes the right to apply to court before the end of the procedure. The action arisen on this agreement must be
recognized inadmissible by the court. For being it recognized inadmissible the second party must point to the
existence of the mediation agreement. Tsertsvadze G., Mediation — Alternative Form of Dispute Resolution (General
Review), Publishing-House Meridian, Tbilisi, 2010, 291.
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When talking about legal results of the mediation agreement an interesting issue is its relation to its
limitation period, for example, the Austrian legislator defined directly by law that running of the limitation
period of all the demands, in connection with which this process is being conducted and on which the
parties must come to agreement by means of mediation, is suspended from the very start of the mediation
process. Mediation agreement and in conformity with this agreement conducting of the mediation
procedure in France also suspends running of the limitation period.”

According to Georgian legislation, as it was mentioned above, the principles of suspending running of
the limitation period quite imperatively and exhaustively are established and in the list of these principles
there is not observed the mediation agreement and moreover conducting only negotiations

The usage of alternative means of dispute resolution in England does not cause the prohibition of
bringing of action until the end of the process. If the action is brought in the process of mediation, it will be
followed by stopping the proceeding. If parties are applying to court and the process is finished without

making resolution, it will not cause “revival*'®

of the mediation, which existed before. From this point of
view it is important that the Georgian Civil Procedure Code (thereinafter GCPC) envisages the court
obligation to stop proceedings a) in case of a person’s death, if the natural succession is regarded
admissible by disputable legal relations or when the legal entity, which is the party in the case, stops
existence; b) if it states that the party is a receiver of the support, for which the support was set for carrying
out procedural representation, but has not received the support; ¢) when a defendant is in the operating unit
of the armed forces of Georgia or at request of a plaintiff being in the similar units; d) if the case
investigation is impossible until the resolution of the other case, which has to be investigated by civil law or
administration rule; e) if the case is investigated by the commission of restitution and compensation or
commission committee; f) if in the opinion of the case investigating court a law which is to be used for this
case does not correspond or is against the Constitution, the court will suspend the investigation of the case
until taking decision by the Constitutional Court on this issue, after which investigation of the case will be
renewed; g) if the matter for the purpose of completing it by mutual agreement of the parties is transferred
to a mediator.'”’

The court according to the application of the parties or of its own motion can suspend proceeding, if:
a) a party is in actual military service or called up to perform some state duty; b) the party is in long
business trip; ¢) the party is in some patient care institution or is ill and is unable to appear in court that is
confirmed by a note from the medical institution; d) the defendant is announced to be wanted in cases

foreseen by law; ¢) the court set expertise.'”

As it is seen a Georgian legislator does not envisage
suspension of proceeding in court either when exists an agreement between the parties on voluntary

mediation; of course exception is court mediation.
Interim Statement 1

The Georgian Civil Code does not envisage the mediation agreement as a basis of suspending of the
limitation period; moreover, it excludes the possibility of changing of the limitation period by the
agreement of the parties. Civil Procedure Code of Georgia does not envisage the agreement between the
parties on voluntary mediation as a basis of suspension of proceedings of a court, though transferring the
case to the court mediation is a ground of suspension of proceedings.

% Tsertsvadze G., Mediation Alternative Form of Disputes Resolution (General review), Publishing House Meridian,
Thilisi, 2010, 299.

" Ibid, 300.

1% Article 279 of the Georgian Civil Code, the official issue of the Parliament of Georgia, Bulletin, Legislation Annex
Ne 47-48, 1997, <https://matsne.gov.ge/ka/document/view/29962>, [18.06.15].

' Ibid, Article 280 of GCPC.
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3.2 In respect to Starting Negotiations

It is important that BGB in conducting negotiations between parties is stipulating suspension of the
limitation period. It can be said that one of the main basis for suspension of the limitation period is
negotiations between parties, particularly when a debtor and a creditor are negotiating about the right of
demand or around the circumstances of its ground, the limitation period running will be suspended until
one or the other party refuses to continue negotiations. The right of demand is not limited after suspension
at least for three months until expiring the term'®. It should be noted that the mentioned norm does not
require any formal framework for conducting negotiations, for example, participation of the third neutral
person or obligation of sending an official notification to a special authority/court in connection with
starting the negotiations. There is neither an issue concerning the necessity of the agreement about
suspension of the limitation period stated by law — starting negotiations between them about any other
special agreement will cause suspension of the limitation period. It will be a guarantee that unconscientious
party’s (debtor’s) participation in the negotiations cannot be abused for passing the limitation period. In
case of finishing the negotiations with no result the creditor will have at least three month for submitting
the demand.

So it is clear that one of the most developed countries of Europe — Germany is quite loyally in relation
to conducting negotiations by parties and for encouraging it will suspend the limitation period even when
the parties are trying to conduct these negotiations with their own effort without the third person. The issue
is settled in the same way by the European Union according to “The principles of European Contractual

Law”, which for member states of the European Union is a model of the united private law.'**

According to
14:304 Article of Principles of European Contractual Law'® if parties are conducting negotiations on the
demand or on those circumstances which might cause the demand, the limitation period will not be
exhausted for a year from the last communication of the negotia‘tions,m6

Only negotiations between parties, as a reason of suspension of limitation period originally was in
UNIDROIT Principles, but finally it was denied because of two main reasons: firstly, it is hard to define the
concept of negotiations and precisely when it started and finished; secondly, for the parties must have been
left the right of choice when they would enter into more or less formal negotiations for resolution of the
dispute in order to come to agreement whether the limitation period would be suspended, and it would, for
which term. For these reasons it must be reasonable strict approach to Georgian legislation, which will not

suspend the limitation period because of conducting negotiations between parties.

3.3. In respect to Court Mediation

Nowadays there are two different methods for conciliation of the parties participating in court process:
7 Court
mediation, unlike the mediation with a mediator’s attempt before applying to the court, is more additional

one is encouragement of conciliation in civil justice and the other one — court mediation.

' The Civil Code of Germany (BGB), Publishing — House Siesta. Gtz., Tbilisi, Siesta, 2010, 38.

1% The Principles of European Contract Law, translation edited by E. Bzekalava., T. Chalidze., A. Tsertsvadze and D.

Gegenava., The David Batonishvili Institute of Law, Tbilisi, 2014, 12.

PECL - The Principles of European Contract Law 2002, <http://www.transnational.deusto.es/emttl/documen-

tos/Principles%200f%20European%20Contract%20Law.pdf>.

"% Principles of European Contractual Law, Translation edited by E. Bzekalava, T. Chalidze, A. Tsertsvadze and D.
Gegenava, The David Batonishvili Institute of Law, Tbilisi, 2014, 82, in the original: Article 14:304 Postponement

of Expiry in Case of Negotiations: If the parties negotiate about the claim, or about circumstances from which a

105

claim might arise, the period of prescription does not expire before one year has passed since the last communi-
cation made in the negotiations.

7 Ervasti K., Conflicts before the Courts and Court-annexed Mediation in Finland, Scandinavian Studies In Law, Hel-
sinki, 1999-2012, 186.
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mechanism of dispute resolution, than alternative, because this mechanism starts after registering a claim,

when all the preparatory work is performed.'®

Hence court mediation in the opinion of some authors is
factually a cultural attack.'” Negotiating parties voluntarily agree the mediation process and come to
agreement independently, i.e. their agreement is based completely on their responsibility. Voluntarily
fulfillment of the agreement achieved as a result of the mediation process supports and maintains social
relations between the disputing parties. In spite of this a legislator often gives judges the right to charge the
parties to be involved in the mediation process. Because of it the main principle of mediation —
voluntariness might be violated.'"°

By court mediation is meant an intermediary procedure, recommended or set by court after applying of parties
to court, which is carried out under court control by a mediator appointed by court or directly by a judge.
Transferring a case to the mediator, court control over the mediation procedure, its renewal, terminating, finishing
successfully and so on must be done in the form of action, envisaged by procedural law, which gives procedural
guarantees, but in case of unsuccessful mediation — the possibility of dispute resolution by court rule.'"!

Court mediation (obligatory mediation) is some modification of classical mediation. The main point of
mediation its voluntariness. Parties within the scopes of private autonomy are agreeing to apply to a
mediator for help to settle the dispute. In obligatory mediation court (in the name of state) is obliging
parties to try conciliation before proceedings. Parties have no right of choice and are obliged to move from
the court room to the conciliation room. Implementing the court mediation institute the state takes
responsibility before those parties, whose autonomy of will it confines. For fulfillment of the
responsibilities taken by the state, it is necessary to create a legislative base, by which the issues connected
with the court mediation will be more or less perfectly regulated. According to the conclusion of the
resolution of the appellate court of England taken in 2004 obligatory court mediation, transferring the case
to the mediator in the opinion of court contradicts Article 6 of the European Convention for Protection of
Human Rights and Fundamental Freedoms.'” Obligatory mediation also contradicts the directive of the
European Parliament and the European Council, issued in 2008, “About Some Aspects of Mediation in Civil and
Commercial Matters”, the paragraph 5 of Article 1 of which states that taking into account all the circumstances of
case a claim considering court can offer the parties to apply to a mediator for the purpose of settling their dispute.''®
The current French legislation foresees the court right, by the consent of the parties, to suspend litigation so that a
mediator will try to reach an agreement. This process must not be continued for more than three months
and is finished with an application of the party or the mediator or initiative of the court itself if mediation

does not have any result.'"*

'8 Weber L. J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom, Dallas, 1992-199, 2114.
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Obligatory mediation is also regulated in the Uniform Mediation Act of the USA, paragraph “a” of Article 3 of
which foresees the obligation to settle the dispute by mediation according to the law, decision of court, administration
authority or arbitrator.' ">

The general feature of all conciliation methods is that outcome must be admissible for both parties, but
judicial examination and justice outcome must be officially established by law.''® In court mediation the
main focus is not on finding substantively right outcome, neither the procedure is confined by general
procedural legislation. In court mediation the procedure might be very informal, the result — creative and
corresponding to both parties’ interests.''” According to Article 131-1 of French new Civil the dispute
investigating court can after receiving the consent of the parties can assign a third person for hearing and
clearing up parties claims in order to have the opportunity of settling the risen dispute. According to Article 131-10 of
the same code by solicitation of one of the parties or at the initiative of the mediator a judge is authorized to bring the
mediation process to a stop anytime.''®

In some law and order court mediation is governed by judges themselves, in other law and order a
mediator might not be a lawyer by profession, for example, in Finland, court mediation is like an ordinary
mediation, there a judge, which takes responsibility as a mediator, forgets the previous role of judge. Court
mediation is a voluntary procedure for parties, organized by a judge; its aim is to create such circumstance,

where parties will find themselves the agreeable solution of their dispute.'"”

In Finland court mediation by
its nature is facilitative effort, though at the parties’ consent the agreement can be offered by the mediator
too; so court mediation of Finland is estimative by nature."”® The diversity of opinions is caused by the
issue, when a judge is offering conciliation he/she either must be based on substantive law or must point the
parties to their procedural positions in the case. According to researches most conciliation is achieved in
oral investigation.'”' Mediation can be rejected when the parties are not equal, because it might cause such
situation, when the party does not defend its own interests properly. It should be noted that the outcome
found in mediation is not obligatory to be corresponding to the current law. In the doctrine it is pointed out
that court mediation favors to increase confidence to the court.'*

It is interesting that in contrast to Denmark and Norway court mediation of Finland is public,123 and
this generally is in contradiction with the main principle of mediation — confidentiality. On this point it
should be positively estimated the fact that in Georgia court mediation is confidential, if parties don’t agree
otherwise.'”* Though the absolute confidentiality might cause negative results and the party behind the
confidentiality protecting fence might act in bad faith hoping that it will not be divulged and punished

accordingly. If mediation is strictly confidential, the party confiding the facts of the second party and
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suffers for this reason has very little possibilities to prove bad faith of the second party. The party suffered
once, presumably will not choose mediation for dispute resolution.'?

According to the directive of the European Parliament and the European Council of the 21* of May,
2008 in connection with the civil and commercial mediation aspects the mediation process must be
voluntary. It is organized in conformity with the desire of the parties and can be finished at any stage. In
addition court might also set the definite time for the mediation process. Court must try at any stage of
proceeding to urge the parties within the scope of possibilities to conduct the mediation process.m’ For
example, in Germany mediation is harmonically acting in justice. Mediators are working just in courts and as a result
potential number of court disputes is decreasing significantly. Today mediation is integrated not only in family courts
of Germany and etc. In law schools of Germany mediation course is mostly taught. So on finishing the faculty of law
each student has learned mediation course.'”’

More admissible is a voluntary model of court mediation, when a judge having received the consent of the
parties transfer the case to the third person (facilitator, mediator) for hearing the parties opinions, clearing up their
claims in order to regulate the disputes existed between them. Such approach is more corresponding to main
principles of proceedings, namely the dispositional principle. The parties must decide themselves whether to use the
right envisaged by procedural legislation to regulate a conflict by mediation as well as decide whether to apply or not
to court with some solicitation. Such model is foreseen by the new civil procedural code of France (Articles 131-1-
131-15).'%®

On the 20" of December of 2011a Georgian legislator made some amendments to the Civil Procedure
Code of Georgia, a new chapter XXI' — Court Mediation was added. The content of the given articles
shows that the Civil Procedure Code of Georgia consolidates as obligatory, as well as voluntary
mediation.'” There were defined dispute categories, which can be subjected to court mediation after submission of
claim to the court. These categories are: family legal disputes, except adoption, invalidation of adoption,
limitation and depriving of parent’s right; hereditary legal disputes; neighbor disputes; any dispute when
approved by the parties. In this last case the dispute can be transferred to a mediator at any stage.'** Social
relations in Georgian reality have had a strong basis since the old times (family, neighborhood and etc.).
Any kind of conflict, personal or professional, is accompanied by emotions. Legal procedures don’t
emphasize emotions; the situation is estimated from the procedural point of view. On the contrary of the
above-mentioned mediation emphasizes expressing emotions and their perception. Revealing and
understanding emotions might become the precondition and basis of conciliation, accordingly apology or
forgiveness, simple expressions of human nature, are very important for mediation. Such emotional issues

"% Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S.,
Khuchua T., Djibladze B., Perspectives of Legal Regulation of Mediation in Georgia, National Center of Alternative
Resolution of Disputes, Tbilisi, 2013, 31-32, <http://www.library.court.ge/upload/7706Edited-Final-Version-
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are mostly in family, neighbor and hereditary disputes and it is reasonable that a legislator just them
subjected to mediation, though labor disputes must be also added to this list."!

In any case court decision on transferring the case to a mediator is not subjected to appeal.’*” In such a
case for court mediation is set a 45-day term, but no less than two meetings. If parties agree, this term can
be extended by the same period. If the party does not appear at the meeting appointed by the mediator, it
will be charged with court expenses completely regardless of the result of the dispute completion and a fine
in the amount of 150 GEL, though in the court mediation process in case of completing the dispute with
parties’ agreement, this fine is not used any more. These sanctions are not used, if the dispute is completed
with conciliation in legal proceeding.'*

For court mediation the case can be transferred to a physical or legal entity. The law does not regulate
the issue of choosing/appointing a mediator. Presumably a judge must consider both parties’ opinions. By
Code it is foreseen general principles of challenging to the mediator.** Mentioning of a juridical person as
a mediator in law is not justified by specialists of this field. The dispute must be transferred to a concrete
physical person, which will perform a role of a mediator in the negotiations process of the parties. A
juridical person will not perform the mediator’s role. In the United States of America qualification
requirements of a mediator is established by law. It is nonsense a juridical person being in the role of a
mediator. Pointing to a juridical person in the law can be understood as pointing to the juridical person
offering mediation service, which combines physical persons—mediators.135

When parties come to agreement court basing on court solicitation in the term established by law for
mediation proves this agreement with conciliation decision and proceeding is ceased.'*® This decision is not
appealed.”” According to Part 2 of Article 187° of the Georgian Civil Procedure Code in case of failure of
coming to agreement in the stated term a plaintiff can submit an action with the observance of the general
rules. It should be noted here that when the case is transferred to court mediation, the action is already
brought in the court and transferring of the case to the mediator is a ground of ceasing the proceeding'*®,
accordingly by this article must be meant that proceedings will be resumed, if agreement as a consequence
of court mediation is not reached in the set term. It is also important Article 187 of the GCPC, according to
which court is authorized on its own initiative or basing on solicitation of the party to abrogate a measure of
provision of the used decision, if the court without agreeing with court mediation does not submit the
action within 10 days after completion with the observance of the general rules. Here must be meant a case,
when a plaintiff does not submit the solicitation on resuming proceeding within 10 days or/and transferring

the case to a mediator before checking up the admissibility of the action by court. Article 187" of Civil
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Procedure Code of Georgia envisages transferring the dispute to a mediator on the initiative of court after submitting
an action of the corresponding category to court, i.e. transferring is also admissible before expiring the term of
checking up the admissibility of the action, when it is not still received in proceedings. Based on the content of this
article it is possible that even in case of submitting an inadmissible claim the dispute might be transferred to a
mediator (claim containing such defects, which according to Part one, of Article 186 of the same code is a ground of
rejecting its acceptance, except the obligation about paying state tax in advance, as by paragraph “a” of Article 39 of
the same code “on claims resulting from Article 187° of this code the amount of the state tax makes up 1% of the
dispute subject value , but no less than 50 GEL”, which is the necessary condition for transferring the case to a
mediator), when an issue of suspension of proceeding is not arisen, as proceeding has not started yet."** So according
to the existed regulation a risk of running of the limitation period might be raised even in the process of court
mediation, when the action is transferred to a mediator before accepting the claim in proceedings.

Interim Statement 2

By classical sense voluntary mediation in Georgia is not regulated by law. It is a new institute, which needs
encouragement at the legislation level. Suspension of the limitation period by agreement on voluntary mediation
must have a positive influence on the development of the voluntary mediation institute, besides the interests of the
both parties will be maximally protected.

4. Moment of Suspension of Limitation Period

For calculation the limitation period correctly it is important to define a moment of starting it. This
moment is in conformity with the day, when a legal claim was originated. Running of the limitation period
cannot start before the origin of a legal claim. Hence it is necessary to define the moment of origin of a
140 1.

Ifitis

not directly pointed out in the law a legal claim will be originated, when a person heard or must have heard
141

legal claim. In some cases the start of running of the limitation period is directly defined by law.
about the violated right.”™ If it is cleared up that a person because of his carelessness could not hear of
violation of the right, running of the limitation period will be started from the moment, when by the
circumstances of the case the person must have heard about violation of the right. When a moment of origin
of the legal claim is referred to in the law or agreements, it is admitted that a participant of legal relations is
aware of the time of origin of a legal claim and running of the limitation period will start from this moment.
Here is also meant a case when the agreement is concluded for a definite term. If the agreement is
concluded for indefinite term (or is defined by claim moment), a person will learn about violation of the
right only when he/she asks for fulfillment of the demand and the second party does not carry out the action
which it was obliged to. If a person is given a referential term for fulfillment of the demand, the limitation
period will be calculated from the expiration of this term.'**

When the start of running of the limitation period is defined, it will be important to define precisely the
moment of suspension its running. The limitation period is suspended, if circumstances envisaged by GCC

19 Kokhreidze L., Legal Aspects of Court Mediation, Journal, Justice and Law (Ne4(39)13), Tbilisi, 2013, 29,
<http://library.court.ge/docs/144/>, [18.06.15].

9 (For example, Article 699) Chanturia L., (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Comment
of the Civil Code of Georgia, Book one, General Regulations of Civil Code, Publishing-house Justice, Tbilisi, 2002;
it is supposed that an objective moment (the fact of the violation of the right itself) coincides with a subjective
moment (when a person learnt or must have learnt about this fact), though it is not always so. It happens when a
person learns or could have learnt about the violation of the right later than the violation happened. If it is
confirmed that a person learnt about the violation of the right late, it is natural that he/she cannot ask for defense of
the right before learning about violation either.

U Chanturia L., (chief ed.), Akhvlediani 7., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil Code of Georgia, Book
I, General Statutes of Civil Code, Publishing-House Law, Tbilisi, 2002, 320.

"2 Ibid, 320-321.
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rose or continued existence for the last six months of the limitation period; but if this term is less than six
months — during the limitation periodm.

Circumstances listed in Article 132 of GCC don’t always cause suspension of the limitation period.
They will suspend the limitation period only if they rose or continued existence for the last six months of
the limitation period. If the limitation period is less than six months, running of the limitation period will be
suspended at each moment of the whole period.'**

Today norms about current limitation periods in Georgia are imperative. Participants of legal relations
by mutual agreement can’t exclude or change the effect of the limitation periods (come to agreement on
more or less terms than established by legal norms) or the rule of calculation them. If parties agree on other

limitation periods, different from those foreseen by law, yet there will be used norms established by law.'®®

4.1. Reach an Agreement to Mediate

In case of becoming interested by the issue to be discussed by a Georgian legislator, it might be
possible to use for example, law of ONTARIO 9canada) about the limitation period'*°, because according
to Article 11 of this law agreement between parties to settle the dispute by the assistance of the third
independent person, will suspend the limitation period from running. The law regulates the issue on
suspension the limitation period from running when parties consent with each other. First, the law does not
depend on the contract to mediate; it admits sufficient only the existence of an agreement to mediate.
Accordingly such agreement does not need proving preconditions stated for authenticity of the contract.'"’
It means that it is not necessary for the parties to enter into contract with each other; it is enough for them
to agree to have an independent third party resolve the claim or assist them in resolving it. Second, the
agreement need not be in any particular form. It need not be a formal written agreement.'*® Le. it is not
necessary for the parties to express agreement in writing. They can reach agreement orally or by means of
sending e-mails. Third, the law states three objectively definable events, on rising of which running of the
limitation period is keeping on. It should be noted that a subjective moment, such as, for example, “good

faith effort of the party” is not used in the law.'*

It must be estimated positively. As it would be hard to
prove that whether the party attempted to settle a dispute in good faith, the existence of such subjective
criterion would rise many unanswerable questions and cause different approaches in court practice. Fourth,

when running of the limitation period foreseen by law is protected, the party wanting to submit a legal

' Article 136 (1) of the Civil Code of Georgia, the official issue of the Parliament of Georgia, “Bulletin”, legislation

annex Ne 31, 1997, <https://matsne.gov.ge/ka/document/view/31702>, [18.06.15].

" Chanturia L. (chief ed.), Akhviediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil Code of Georgia, Book
I, General Statutes of Civil Code, Publishing-house “Law”, Tbilisi, 2002, 328-329. It is meant that if circumstances
of stopping the running of the limitation period are arisen and ceased earlier (before the last six months of the
limitation period), a person still has enough time after ceasing the circumstance of stopping the demand, there must
be left enough time for a person (creditor) to submit a demand. For this purpose it is established that from the day of
ceasing the circumstance, which was a basis of stopping of running of the limitation period, the term will be
extended up to six months, but if the limitation period is less than six months, then it will be extended up to the
limitation period. As a result of it the time left after ceasing of the circumstance stopping of running the limitation
period is always six months, but when the limitation period is less than six months, it equals to this period.

'S Chanturia L. (chief ed.), Akhvlediani Z., Zoidze B., Jorbenadze S., Ninidze T., Note to Civil Code of Georgia, Book

I, General Statutes of Civil Code, Publishing-house Law, Tbilisi, 2002, 2002, 339.

Limitations Act, 2002, Ontario, Canada <http://www.ontario.ca/laws/statute/02124>, [18.06.15].

""" Heintzman T.G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running? Toronto, 2014,

146

<http://www.adrcanada.ca/resources/documents/HeintzmanTom DoesAnInformalAgreementToMediateStopTheLi
mitationPeriodFromRunning_000.pdf>, [18.06.15].

' Ibid.

" Ibid.
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claim must submit the claim within the scope of the extended limitation period, regardless of the existence
of the obligation on mediation.'™ Fifth, provides protection that can be used whenever a decision to
mediate is made. It does not matter whether agreement to mediate was envisaged in the contract, under
which the dispute arises. The usage of the law is also possible on the basis of the delict or other non-
contractual agreement. 131

In case of Georgia it will be more justified if only understanding of the parties on mediation will not be
enough for suspension the limitation period. It will be better if parties enter into agreement in writing (see

2.1.2).

4.2. Formation of a Contract to Mediate

Articlel1 of Ontario Law under the title “Agreement Attemptlsz“

states as follows: If a person with a
claim and a person against whom the claim is made have agreed to have an independent third party resolve
the claim or assist them in resolving it, the limitation periods established by Articles 4 and 15 do not run
from the date the agreement is made until

(a) the date the claim is resolved;

(b) the date the attempted resolution process is terminated; or

(c) the date a party terminates or withdraws from the agreement .

According to paragraph 2 of the same Article an independent third person is considered to be a person
or organization which provides resolution of the claim or assistance in solving it impartially, it does not
matter from where it is financed.'”

From the presented Article it is clear that the unconditional base of suspension the limitation period is
the agreement of disputing parties that they by assistance of the third person will attempt to resolve the
dispute. Besides the starting point of suspension the limitation period from running is just reach the
agreement and not formation of a contract. It should be noted that on the case Sandro Steel Fabrication Ltd.
v. Chiesa the Ontario Court of Appeal held that Articlel1 applies whenever there is an agreement to
114 Moreover, the court stated that Article
11(1) is used even when the agreement is doubtful."®> Similar position is to be shared, as the Article serves

appoint a mediator, whether the agreement is formal or informa

to protect honest party, though in case of disputable issue confirmation of the agreement by any objective
form might become necessary.

"0 Heintzman T.G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running? Toronto, 2014,
<http://www.adrcanada.ca/resources/documents/HeintzmanTom_DoesAnInformalAgreementToMediateStopTheLi
mitationPeriodFromRunning_000.pdf>, [18.06.15].

! Ibid.

12 Attempted Resolution.

311, (1) If a person with a claim and a person against whom the claim is made have agreed to have an independent

third party resolve the claim or assist them in resolving it, the limitation periods established (a) the date the claim is
resolved.
(b) the date the attempted resolution process is terminated; or (c) the date a party terminates or withdraws from the
agreement. 2002, c. 24, Sched. B, s. 11. Same. (2) For greater certainty, a person or entity that provides resolution
of claims or assistance in resolving claims, on an impartial basis, is an independent third party no matter how it is
funded. 2006, c. 21, Sched. D, s.1.

"% Heintzman T.G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running? Toronto, 2014,
<http://www.adrcanada.ca/resources/documents/HeintzmanTom DoesAnInformalAgreementToMediateStopTheLi
mitationPeriodFromRunning_000.pdf>, [18.06.15].

"> Rock N., There’s a Right Way and Wrong Way to Stop the Litigation Clock, Toronto, 2014,
<http://www.practicepro.ca/information/doc/Stopping-the-litigation-clock.pdf>, [18.06.15].
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4.3. Starting of the Mediation Process

Attention should be directed to an issue whether only the agreement of parties is sufficient for
suspension the limitation period from running (even in writing, in kind of contract) or it is also necessary to
start mediation process immediately. It should be noted that in connection with it the Ontario Court of
Appeal on case L-3 Communication SPAR Aerospace Ltd. v. CAE Inc., held that under the contract in
question, mediation was a pre-condition to a cause of action arising, so the limitation period did not
commence until the mediation was concluded."® It means that the parties in the contract, on the ground of
which the dispute arises had foreseen that in case of dispute they would apply first to mediation and only
after that they would have the right to apply to court.

4.4. Court Informing

Under the agreement about holding a mediation process legislation of neither of the countries
recognizing mediation agreement as a main basis for suspension the limitation period, foresees the
obligation of informing court additionally in order to suspend the limitation period.

It is important that Ontario court practice shows that for applying Article 11 of Ontario law in
attempting to resolve/come to agreement a dispute between the parties it is inevitable the participation of
the third person. Otherwise this article would not be relevant, for example, in case Markel Insurance
Company of Canada v. ING Insurance Company of Canada parties started negotiations independently on
their own. The defendant was saying that running of the limitation period started when the plaintiff raised a
claim, while the plaintiff was saying that the limitation period started running when the defendant finally
denied the claim. The Ontario Court of Appeal shared the position of the defendant saying that the
limitation period expired during the negotiations. In this concrete case the parties did not conduct
mediation, hence Articlel1 was not used.”’

5. Duration of Suspension of Limitation Period

According to the recommendation of the Commission of Ministers of the Council of Europe of 2002 the
mediation process must envisage that parties must be given enough time for consideration of disputable questions or
other means of solving disputes. According to the GCC from the day of terminating of those circumstances, which
were the ground of suspension the limitation period, the limitation period will be extended up to six months, but if the
limitation period is less than six months — up to the limitation term'>®.

According to Ontario Law duration of suspension the limitation period from running is defined in
relation of three events: 1) from the date the agreement is made until the date the claim is resolved; 2) from
the date the agreement is made until the date the attempted resolution process is terminated; 3) from the
date the agreement is made until the date a party terminates or withdraws from the agreement. This list of
events might be considered as exhaustive one and as a model can be used by the Georgian legislator.

Duration of the mediation process depends on the specifics of the dispute. The term for the mediation

' Heintzman T. G., Does an Informal Agreement to Mediate Stop the Limitation Period from Running? Toronto, 2014,

<http://www.adrcanada.ca/resources/documents/HeintzmanTom DoesAnInformalAgreementToMediateStopTheLi
mitationPeriodFromRunning_000.pdf>, [18.06.15].
"7 Ibid. The Committee of Ministers of the Council of Europe, Recommendation of the Committee of Ministers of the
Member States about mediation in civil cases, 2002-10, 3, <http://www.library.court.ge/upload/media-
tion_on_civil_matters.pdf>, [18.06.15].
138 Article 136 (II) of the Civil Code of Georgia, the official issue of the Parliament of Georgia, Bulletin, legislation

annex, Ne 31, 1997, <https://matsne.gov.ge/ka/document/view/31702>, [18.06.15].

176



process must be reasonable. Georgian legislation does not envisage any maximal term for suspension the
limitation period, as it generally excludes the possibility of changing the limitation period by the agreement
of the parties.

5.1. Danger of Using of Mediation as Lingering Tactics

According to the recommendation of the Commission of Ministers of the Council of Europe of 2002 when
organizing mediation states must pay attention to avoid useless expenses and using the case as lingering tactics.">
The party might use the mediation term only for lingering setting a court process, for example, might be participating
in the process and then refuse the agreement or does not enter into negotiations. There are also very spread and tried
methods, such as distortion of facts, giving incorrect information, hindering negotiations and etc. Because of these
facts the offended party will have a very little chance to prove unfairness of the second party. Observation of such
precedents might be hindrance for implementation and further development of mediation.'®

The mediation process is in direct connection with the limitation period of claim. Starting of mediation
process after arising a dispute means that the party temporarily ceases using of legal means of claim
realization. It might be followed by the expiration of the limitation period.'®" It is quite possible that a
debtor will take part in the mediation process just for the purpose to get the limitation period passed. Such
development of events shows that mediation is the best mechanism of passing time for an unfair debtor.'®”
Just for this reason a legal norm is necessary to be existed, which will protect a creditor against the unfair
party and besides there will be such reasonable balance, that the parties will not reject the positive sides of

mediation process for fear of running of the limitation period.
5.2. Obligation of Parties to Obey Principle of Good Fair

After expiring the limitation period the debtor is entitled to reject the performance of obligations'®.
Just for this reason it is important for a fair party to be such guarantees, which will protect it from the unfair
debtor, which is trying to avoid the performance of obligations and participates in negotiations and other
conciliating processes only for passing the time.

In the agreement to envisage negotiation in good faith is not considered reasonable, as its existence
(negotiate in good faith) is meant anyway and concretizing it in the agreement will cause a question how
can be stated whether the party violated this obligation. This question is very hard to be defined in the
process of mediation or can be said is impossible. Moreover, failure of the mediation process cannot be the
estimation criterion. The party is entitled to reject to take part in negotiations and any time when he wants

.. 164
he can do it.

Though in practice, as a rule, in the agreement on mediation there is referred to the
obligation of consciousness, that they despite the right that they can leave the mediation process at any time

and reject the mediator’s service, they express their consent on participating faithfully in the mediation

"% The Committee of Ministers of the Council of Europe, Recommendation of the Committee of Ministers of the

Member States about mediation in civil cases, 2002-10, 3, <http://www.library.court.ge/upload/media-
tion_on_civil _matters.pdf>, [18.06.15].
1 Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S.,
Khuchua T., Djibladze B., Perspectives of Legal Regulation of Mediation in Georgia, National Center of Alternative
Resolution of Disputes, Tbilisi, 2013, 32, <http://www.library.court.ge/upload/7706Edited-Final-Version-
final.pdf>, [18.06.15].
Tsertsvadze G., Mediation - Alternative Form of Disputes Resolution (General Review), Publishing-House Meri-
diani, Tbilisi, 2010, 298.
'? Ibid, 299.
' The Civil Code of Germany (BGB), Publishing-House Siesta, Gtz., Thilisi, 2010, 41.
1 Tsertsvadze G., Mediation - Alternative Form of Disputes Resolution (General Review), Publishing-House Meri-
diani, Thbilisi, 2010, 287.
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process.'® The obligation of good faith includes the parties’ will to make effort faithfully to reach a

reasonable agreement by means of mediation, to cooperate with a mediator and with each other, without
hindrance to give each other the possibility of expressing their opinions and positions and express openness
and readiness to reach agreement.'®

Obligation of conducting the mediation process properly implies parties’ duties to organize the
mediation process in such a way that it can be possible to complete it successfully. Parties must participate
in it in good faith and try to find an agreement version admissible for everybody. For non-fulfillment of this
obligation the party is liable on a general basis according to the rule established by civil law.'®’

In the French doctrine it is remarked that it is hard to prove the dishonest attitude of the party to the
mediation process, also to define the amount, which was fixed as damage because of inaccessibility of the
agreement.'®®

Regardless of the above mentioned it is certainly essential to observe the obligation of
conscientiousness for successfulness of the mediation process, because mediation regardless of its positive
nature is hazardous. The party, which agrees on mediation, might miss the expiration of the limitation
period.169 Expiration of the limitation period terminates the possibility of the forced realization of the
right'”°. Limitation period of claim is the time stated by law, during which a person whose right is violated
can demand the forced realization of the right or defense it by bringing a case before a court. The limitation
supports stabilization of civil relationships, at the same time it strengthens contractual discipline and helps
participants of civil relationship carry out their rights actively and timely.'”" For accomplishing these goals
the GCC foresees concrete limitation periods, but it won’t be justified if these periods will be directed
against the honest party only because it gave the consent on negotiations or the mediation process and tried
to resolve the dispute without court.

6. Conclusion

The recommendation of the Commission of Ministers of the Council of Europe of 2002 considering individual
peculiarities of each jurisdiction emphasizes the necessity of constant efforts for perfection of dispute resolution
methods.'”” The directive of the European Parliament and the European Council of the 21% of May, 2008 in con-
nection with the aspects of civil and commercial mediation remarks that in order to favor mediation and to have the

corresponding legal base main aspects of mediation must be envisaged in the civil procedural code of the state.'”

1 Melamed J., Sample Agreement To Mediate, Eugene, 1998, <http://www.mediate.com/articles/melamed6.cfm#>,

[18.06.15].

Agreement to Mediate in Good Faith, <http://www.dod.mil/dodgc/doha/adr/mediate-faith.doc>, [18.06.15].

17 Tsertsvadze G., Mediation - Alternative Form of Disputes Resolution (General Review), Publishing-House Meri-
diani, Thbilisi, 2010, 292.

1% Ibid, 293.

'® Resolution of the Supreme Court of Georgia dated on the 4" of March, 2005 on case: No 1267-1398-04,
<http://prg.supremecourt.ge/Detail ViewCivil.aspx>, [20.06.15].

' Ibid.

"I Resolution of the Supreme Court of Georgia dated on the 15™ of November, 2011 on case: Ne 988-1021-2011,

<http://prg.supremecourt.ge/Detail ViewCivil.aspx>, [20.06.15].

The Committee of Ministers of the Council of Europe, Recommendation of the Committee of Ministers of Member
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States about mediation in civil cases, 2002-10, 1, <http://www.library.court.ge/upload/mediation_on_ci-
vil_matters.pdf>, [18.06.15].

'3 Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S.,
Khuchua T., Djibladze B., Perspectives of Legal Regulation of Mediation in Georgia, National Center of Alternative
Resolution of Disputes, Tbilisi, 2013, 46, <http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf>,
[18.06.15].
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In conditions of development of contemporary law legislation of individual countries is trying to create
such legislative mechanisms, which will allow the parties to resolve their dispute within the scope of law
and not jeopardize social relations between people without court as a sole authority realizing justice.'”* One
of the means for resolution of disputes, independent from the court system is voluntary mediation, which in
developed countries is an effective mechanism of alternative dispute resolution, though in Georgia it needs
encouraging, which means carrying out concrete changes and additions at legislation level. One of such
reasonable changes/additions will be if a Georgian legislator connects suspending the limitation period with
the existence of the agreement on voluntary mediation. For this purpose there are two alternatives: one — to
Article 132 of Georgian Civil Code must be added a subparagraph, according to which if a person with a
claim and a person against whom the claim is made have agreed to have an independent third party
(mediator) resolve the claim the limitation period will not run from the date the agreement is made (a) until
the date the claim is resolved; (b) until the date the attempted resolution process is terminated; (c¢) until the
date a party terminates or withdraws from the agreement. The second alternative would be: taking into
account subparagraph “d” of Article 132 of the Civil Code of Georgia to regulate the mentioned issue as a
separate law. This alternative will be more difficult and taking rush measures are not justified, as voluntary
mediation in most countries is not regulated by legislation.

If the limitation period will be suspended, it will encourage attorneys to support mediation. Mediation
for attorneys means deviation “from standard profession”, it is a significant change in legal plrofession.175
attorneys’ thinking is directed to win at all cost, which useful for both parties — win-win solution — must be
changed,'” because attorneys might have as positive, as well as negative influence on the mediation
process.'”’ The obligation of attorneys is also to inform the parties directly before starting the mediation
process. This might be a period, when parties don’t have any kind of dispute between themselves and their
business relation is only at the stage of concluding a contract, so attorneys must foresee conditions of the

178 Such hard situation has

possible future dispute, what kind of proceeding will be used between the parties.
been overcome by the USA; from the very start not everybody was benevolent to mediation. Presumably in
Georgia will be lawyers, who will need such encouraging norms in order to support mediation, as novelty,

and to advise the parties to use it.

7 Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S.,
Khuchua T., Djibladze B., Perspectives of Legal Regulation of Mediation in Georgia, National Center of Alternative
Resolution of Disputes, Tbilisi, 2013, 46, <http://www.library.court.ge/upload/7706Edited-Final-Version-final.pdf>,
[18.06.15].

'S Weber L.J., Court-Referred ADR and the Lawyer-Mediator: in Service of Whom? Dallas, 1992-1993, 2114.

7 Ibid, 2116.

"7 Tsertsvadze G. (ed.), Arevadze M., Vasadze E., Tvauri R., Ivanidze G., Makhauri P., Jijiashvii T., Takashvili S.,
Khuchua T., Djibladze B., Perspectives of Legal Rgulation of Mediation in Georgia, National Center of Alternative

Resolution of Disputes, Tbilisi, 2013, 236, <http://www.library.court.ge/upload/7706Edited-Final-Version-
final.pdf>, [18.06.15].

7% Ibid, 236-237.
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