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guranda bursulaia

 

saskolo mediacia: riski Tu evrika? 

„roca adamianebi fiqroben, rom Sen kvdebi, 
isini gulisyuriT gismenen da ara... 
da ara ubralod elodebian rodis  

                  gaCumdebi, raTa Tqvan Tavisi saTqmeli.“ 
 

Cak palaniki 

 

1. Sesavali 

saskolo mediaciiT daintereseba gamoiwvia im faqtma, rom saskolo asaki aris 

gansakuTrebiT mniSvnelovani pirovnebis CamoyalibebisTvis. bavSvi yvelaze metad 

aris gaxsnili informaciisTvis da am asakSi gamomuSavebuli unar-Cvevebi mTeli cxov-

reba mihyveba mas. erT-erTi yvelaze mniSvnelovani unari ki aris swored konfliqtis 

mogvarebis unari.  

piradma gamocdilebam, rogorc moswavlisa Tu maswavleblis, axloblebisagan 

mosmenilma ambebma damarwmuna imaSi, rom dResdReobiT qarTul skolebSi davebis ga-

dawyveta xdeba umetesad arajansaRi formiT: zedapiruli da xSirad tendenciuri 

„gamoZiebiT“, romlis drosac xdeba „damnaSavis“ gamovlena da misi dasja. amiT Sem-

Txveva amowurulia, e.i. ar xdeba araviTari muSaoba fsiqologTan, konfliqtis nam-

dvili mizezebis gamorkvevasTan. ar aris mcdeloba aRmoifxvras davis pirvelwyaro. 

Sedegic ar ayovnebs: moswavleebis Caketiloba, swavlaze gulis acrueba, ufro meti 

konfliqtis warmoSoba.  

6-18 wlamde asaki aris yvelaze metad mgrZnobiare da saWiroebs karg Suamavals, 

romelic iqneba orientirebuli samomavlo urTierTobebze da moarigebs mxareebs. 

swori mimarTuleba uTanxmoebis gamokvlevaSi bevrad gaaadvilebs wyenis daviwyebas 

da SeTanxmebis miRwevas. amavdroulad, horizontaluri urTierTobebi (mediatoric 

xom modave mxareebis Tanatolia) xels Seuwyobs uSualo, megobruli garemos Seqmnas.  

winamdebare statiaSi ganixileba saskolo mediaciis upiratesobebi da misi im-

plementaciis gzebi qarTul realobaSi.  

 
2. saskolo mediaciis ganmarteba 

saskolo mediacia aris procesi, romelSic moswavleebi, mediatorebi, exmarebi-

an sxva moswavleebs konfliqtebis mogvarebaSi, roca aris dava moswavlesa da moswav-

les an moswavlesa da maswavlebels Soris. mediatorebi gvevlinebian neitralur mesa-

me pirebad da muSaoben mxareebTan konfliqtis mogvarebisTvis.1 

sad unda mimdinareobdes saskolo mediacia? saskolo mediaciis Catarebis ad-

gili aris skolaSive am miznebisTvis sagangebod gamoyofili klasi, romelic iqneba me-

diaciis miznebidan gamomdinare mowyobili. Zalian bevri azri gamoiTqva imasTan dakav-

SirebiT Tu rogori unda iyos idealuri mikro garemo (anu uSualod oTaxi, sadac mim-

                                                 
  Tsu-is iuridiuli fakultetis magistraturis studenti. 
1  Student Mediators’ Step in when Trouble Brews, American News Service, November, 2000, 

<http://www.mediate.com/articles/studentmed.cfm>, [18.01.2014]. 
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dinareobs mediacia), rogori aveji unda idgas, ra frad unda iyos SeRebili kedlebi, 

unda idos Tu ara tkbileuli magidaze, ra ganlageba unda hqondeT sagnebs, ra sididis 

unda iyos oTaxi da ase Semdeg. Cemi azriT, yvelaze mniSvnelovania davicvaT oqros Sua-

ledi da maqsimalurad neitraluri, ara gamaRizianebeli nivTebi Tu ferebi SevarCioT. 

yvelaferi unda iyos mimarTuli mxarisTvis komfortis SeqmnisTvis, raTa is iyos dam-

Svidebuli, moSvebuli da mzad Tavis problemaze sasaubrod.  

rodis unda Catardes saskolo mediacia? saskolo mediacia umjobesia mimdina-

reobdes gakveTilebis Semdeg. ar iqneba marTebuli saswavlo process mowydnen moda-

ve mxareebi, mediatori, maswavlebeli. Tumca, albaT, SeiZleba gamonaklisebis daSve-

bac, roca konfliqtma miaRwia kulminacias da aucilebelia misi dauyovneblivi mog-

vareba. es instituti unda Seiqmnas swored imisaTvis, rom uzrunvelyos mSvidobiani 

garemo skolaSi, rac xels Seuwyobs akademiur moswrebas. da Tu amisaTvis saWiroa ga-

daudebeli moqmedeba, umjobesia Sesabamisi zomebis miReba. zogadad ki problemebis 

mogvarebis mcdeloba ukeTesia ar xdebodes gakveTilebis xarjze.  

 
3. vin aris mediatori? 

mediatori, anu Suamavali aris miukerZoebeli, mxareebis ndobiT aRWurvili mesa-

me piri, romelic exmareba mxareebs davis gadawyvetisTvis gamosavlis povnis ZiebaSi.  

martivi misaxvedria, rom dausruleblad SeiZleba msjeloba Tu ra Tvisebebis 

matarebeli unda iyos mediatori, rogori unda iyos misi garegnoba, ganaTleba. kon-

stantin-adi gavrilam (kraiovas mediaciis centrSi mediatorma) gaakeTa 212 Tvisebis 

CamonaTvali, romelTa matarebelic unda iyos mediatori.2  

saqmes ormagad arTulebs saskolo mediaciisTvis mediatoris SerCeva. am asakSi 

bavSvebi ar arian Tavis TavSi darwmunebulebi, Camoyalibebulni. samarTeblis pirze 

gasvlas emsgavseba swori pirovnebis arCeva. ilias sityvebi „arc uwignoba varga da 

arc marto wignebidan gamoxedva“ Zalian aqtualuria am SemTxvevaSi. sabednierod, 90-

ian wlebSi farTod gavrcelebuli midgoma swavlasTan dakavSirebiT sasikeTod Seic-

vala, Tumca kvlav xSiria dacinva „Skolnikobis“ gamo. naTelia, rom arc yvelaze cudi 

moswavle iqneba Sesaferisi.  

udavoa, rom avtoritetiani, sando pirovneba unda airCes. Tanac, mediaciis pro-

cesi unda iyos konfidencialuri da mxareebs unda surdeT guli gadauSalon media-

tors da darwmunebulni iyvnen rom is amas saidumlod Seinaxavs.  

 
4. konfliqtis warmoSoba 

skolaSi konfliqti SeiZleba warmoiSvas moswavleebs Soris an moswavleebsa da 

maswavleblebs|administracias Soris. rogorc warmoSobis gzebi, ise mogvarebis sa-

Sualebebi aris sxvadasxva. 

 
4.1. konfliqtis warmoSoba moswavleebs Soris 

- jemal, skripka! 

- ianguli, lawirako! 

- jemal, qamo! 

- ianguli, wuwko berZeno! 

                                                 
2  Gavrila C.A., 212 Qualities of a Good Mediator, 2012, <http://kluwermediationblog.com/2012/02/19/212-

qualities-of-a-good-mediator/>, [18.01.2014]. 
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- jemal, wirpliano! 

- patarebis yoCo! 

- virisTavo! 

- viris mwyemso! 

- gogoebis maCalka! 

- xuligano! 

- Tbiliselo harifo! 

- Seni deda vatire, ianguli! 

- imana su ine prostikasa ineka, jemal! 

nodar dumbaZis mier aRwerili es dialogi Zalian realuri da cxovrebiseulia. 

skolaSi konfliqtebis warmoSobis yvelaze gavrcelebuli wyaroa garegnobaze da-

cinva: „oTxTvala“ = `Surika~, didcxvira, „CeburaSka“, msuqana... — aris yvelaze xSiri 

epiTetebi, romlebiTac bavSvebi guluxvad amkoben erTmaneTs. amas emateba „debili“, 

„Wkuasusti“, „utvino“... moswavleebis fantazia am mxriv ulevia da uamravi kerZo Sem-

Txvevis moyvana SiZleba. dacinva erovnebaze, religiaze, ojaxis finansur mdgomareo-

baze naklebad relevanturad unda CaiTvalos qarTul realobaSi. amis magaliTebi 

namdvilad iSviaTia.  

 

 
4.2. konfliqtis warmoSoba moswavleebsa da maswavleblebs Soris 

davis warmoSoba moswavlesa da maswavlebels Soris sxvadasxva mizeziT SeiZleba 

moxdes: moswavlis cudi akademiuri moswrebiT, cudi yofaqceviT, erTis an meoris 

mxridan Seuracxyofis miyenebiT meore mxarisTvis, maswavleblis subieqturobiT. 

xSiria SemTxvevebi, roca maswavleblebi xazs gadausvamen bavSvs mxolod imitom, rom 

is cudad swavlobs an iqceva da Tavs aravin iwuxebs imaze, rom gamoikvlios ra SeiZle-

ba iyos amis mizezi. amis gamo etiketmikerebuli bavSvi xdeba diskreditirebuli Tana-

tolebis mier. ra Tqma unda, es aris misTvis demotivatori, rom Seecados iyos ukeTe-

si (iSviaTi gamonaklisebis garda, bavSvebi iketebian Tavis TavSi, xdebian agresiule-

bi. „saukeTeso Tavdacva Tavdasxmaa“ maTi devizi xdeba).  

skolaSi momuSave personali, samwuxarod, ugulebelyofs maslous piramidas. es 

SeiZleba iyos gamowveuli mcire anazRaurebiT, romlis gamoc maswavleblebs ar surT 

bolomde daxarjva, an maswavleblis piradi problemebiT, Tumca es ar aris gamamar-

Tlebeli mizezi da arc am statiis ganxilvis mizani. abraham maslou Tavis naSromSi 

„moTxovnilebaTa ierarqiis Teoria“ msjelobs imaze, rom Tu ar aris dakmayofilebu-

li adamianis fiziologiuri moTxovnilebebi, adamiani Tavs usafrTxod ar grZnobs, 

adamians aklia mzrunveloba da yuradReba, mas pativs ar scemen, maSin adamiani ver ax-

dens TviTrealizacias. Sedegad, Tavdacvis instiqtidan gamomdinare, adamiani an ir-

gebs maxinji ixvis Wukis rols da Caketilobis xarjze mzadaa Seurigdes beds; an Tavad 

daCagruli xdeba sxvebis mCagvreli.  

eqspertebi, fsiqologebi erTsulovnad Tanxmdebian, rom agresias, romelsac 

xedavs an ganicdis piri, is Semdeg mimarTavs Tavisze sustis daCagvrisken. sofo taba-

Rua, romelic aris kavSir „safaris“ samedicino direqtori, erT-erT interviuSi am-

bobs: „xSirad bavSvebi, romlebic sxvis mimarT avlenen agresias, ufro metad arian 

ojaxSi Zaladobis msxverplni, Tavad aqvT sadRac nanaxi bevri agresia, an odesRac maT 

mimarT iZalada vinmem da dRes ukve maT SeuZliaT sxvaze ganavrcon igive. msxverpli 
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ki aris xolme is, vinc raime niSniT sustia an gamorCeulia garegnuli sisustiT an 

avadmyofobiT da a.S.“3 

 
5. konfliqtis mogvareba 

5.1. konfliqtis mogvareba Tanatolebs Soris 

skolis asakis biWebis umetesoba skeptikurad uyurebs sityvis siZlieris sa-

kiTxs. maTi azriT muStebi, ai ra aris „uebari wamali“ konfliqtis mosagvareblad. Se-

saZloa, dava konkretul moswavleebs Soris ar iyos Zalian mwvave, magram erT-erTi 

mainc gadavides fizikuri Zalis saSualebiT „saqmis mogvarebaze“. amis mizezi SeiZle-

ba iyos bavSvSi dagrovebuli agresia, wyena, romelmac piks miaRwia da gamovlinda kon-

kretul momentSi. aqac siTbos, mzrunvelobis naklebobaze SeiZleba saubari.4  

gogoebSi konfliqtis mogvareba umetesad sityvierad warmoebs, magram proble-

ma isaa, rom modaveebi erTmaneTSi ki ar laparakoben, aramed WoraobiT cudad moixse-

nieben erTmaneTs, rac adresatamdec midis, amas mohyveba axali konfliqti da ase da-

usruleblad. pirispir saubari ki yvirilSi, Seuracxmyofeli sityvebis gamoyenebaSi 

gadadis. aman SeiZleba gamoiwvios mcire konfliqtis niadagze mtrobis warmoSoba.  

ra Tqma unda, absoluturad yvela uTanxmoeba ar aris umarTavi da yvela bavSvi 

ar aris midrekili Cxubisken. Tumca, zemoT aRwerili scenariT konfliqtebis ganvi-

Tareba Zalze xSiri da, albaT, bunebrivicaa (ara im gagebiT, rom kargi an misaRebia, 

aramed imitom rom gavrcelebuli da tipuria). 

 
5.2. konfliqtis mogvareba moswavlesa da maswavlebels Soris 

ufro rTulad aris saqme moswavlesa da maswavlebels Soris konfliqtis dros. 

umetesad, amgvari dava iRebs sistematur xasiaTs, vlindeba dausrulebel urTierTu-

pativcemulobaSi, urTierTaTvalwunebaSi, mSoblebisa da administraciis CarTvaSi. 

damtkicebas ar saWiroebs is, rom adamianebs Secdomis aRiareba ar uyvarT da kamaTSi 

Tavi sul marTali hgoniaT. amas emateba dedobrivi instinqti da kolegialuri soli-

daroba. Sedegad, orive mxare Tavisken eqaCeba da ar usmens meores. Tumca ubedurebis 

datrialebis SemTxvevaSi ki yvela erTmaneTs adanaSaulebs: mSoblebi fiqroben, rom 

maswavleblebma daakles mis Svils yuradReba, maswavleblebs miaCniaT, rom mSoblebma 

ver mixedes. bunebrivia, es pingpongi arc Sedegs Svelis da arc msgavsi SemTxvevebis 

Tavidan acilebis instrumentad gamodgeba. mrgvali magida da mSvidi, gulwrfeli sa-

ubari ki namdvilad waadgeboda situacias.  

aq kidev erTxel iCens Tavs TaobaTa Soris dapirispireba, oRond sxva kuTxiT: 

ufrosebisTvis ar aris avtoriteti moswavle-mediatori, miuxedavad imisa, rom is mo-

samarTle ar aris, gadawyvetilebas ar iRebs, mxolod warmarTavs process. mediato-

ris elementaruli mowodebac: „gTxovT, movusminoT erTmaneTs“, SeiZleba iyos ugu-

lebelyofili. Cemi azriT, aRmzrdelobiTi saqmianobiT dakavebuli pirovnebebisTvis 

ormagad rTuli iqneba „morCileba“. amas xom aRsazrdelebisgan elian.  

amis gaTvaliswinebiT, saskolo mediacia ar unda vrceldebodes msgavs SemTxve-

vebze. yovel SemTxvevaSi ara dRes da ara saqarTveloSi, sadac kvlav xSirad gaigo-

nebT: „am Rlapma ra unda maswavlos“ da msgavs frazebs. qarTuli sazogadoeba jer ar 

                                                 
3  qevaniSvili e., bulingi — saskolo oini Tu normad qceuli Zaladoba?, radio Tavisufleba, 

2013, <http://www.radiotavisupleba.ge/content/normad-kceuli-dzaladoba/25154835.html>, [18.01.2014]. 
4   Смирнова А., Почему Дерутся Дети?, <http://deti.psynavigator.ru/articles.php?code=129>, [18.01.2014]. 
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aris mzad asakiT umcrosis avtoritetuloba miiRos. Tumca, axlo momavlSi martivi 

SesaZlebelia saskolo mediaciisTvis saxarbielo garemo Seiqmnas ufros-umcrosis 

konfliqtSic. iqamde ki rame sxva qmediTi RonisZiebebi unda tardebodes. aseTebad 

SeiZleba warmovidginoT mSoblebisa da maswavleblebis datreningeba, maTvis bavSveb-

Tan urTierTobis fsiqologiis safuZvlebis gacnoba.  

 
5.3. mandaturi rogorc konfliqtis momgvarebeli 

2010 wlis 12 aprilidan Semoitanes mandaturis instituti, romelic dResdReo-

biT saqarTvelos yvela skolaSi funqcionirebs. mandaturebis umTavresi funqcia 

skolaSi wesrigis da mSvidobiani garemos uzrunvelyofaa. piradad CemSi sityva man-

daturi Tavidanve iwvevda uaryofiT asociaciebs da Zalian mixaroda, rom skola ukve 

2 wlis damTavrebuli mqonda. CemTvis mandaturi iyo policielis, cixeSi zedamxedve-

lis, dakunTuli mcvelis, erTi sityviT yvelafris xateba, garda „moswavlis ufrosi 

megobrisa“.5 arada saqarTvelos zogadi ganaTlebis Sesaxeb 483 muxlis, romelic man-

daturis ufleba-movaleobebs gansazRvravs, pirveli punqtis, z qvepunqti mandatu-

ris erT-erT funqciad asaxelebs: dapirispirebul moswavleebs/studentebs Soris 

mediatoris rolis Sesrulebas, konfliqturi situaciis gamovlenasa da konfliqtis 

mogvarebas. kanonSi ganxorcielebuli am cvlilebis gamo aris saubari mandaturis sa-

xelis Secvlazec. alternativad ganixileba bavSvTa dacvis oficeri. kanonSi damate-

basTan dakavSirebiT amerikelma eqspertebma 40 mandaturs Cautares treiningebi, sa-

dac ganixilavdnen bulingis6 identifikaciisa da msxverplTan muSaobis teqnikas.7 

bunebrivia, ismis kiTxva, Tu ki aseTi mokle periodis ganmavlobaSi TiToeul 

skolaSi 2 mamakacma da erTma qalbatonma SeZles met-nalebad kargi saxelis damkvid-

reba sazogadoebaSi, maSin ratom ar unda mivceT maT SesaZlebloba SeiTavson media-

toris funqciebi? risTvis unda daixarjos damatebiTi resursebi? saukeTeso pasuxis 

misaRebad unda gadavinacvloT warsulSi da Cveni Tavi gavixsenoT skolaSi an Tundac 

axla ufrosebTan mimarTebaSi. mokled, imis Tqma minda, rom vertikalur urTierTo-

bebze ufro produqtiuli aris horizontaluri urTierTobebi. moswavlisTvis yve-

laze megobruli maswavlebelic, mandaturic aris ufrosi, romelic Tavisi morigi 

sentenciebiTa Tu moraliT „kvebavs“ moswavles. kata leopoldiviT mouwodebs bav-

Svebs iyvnen keTilebi, megobrulebi, damTmobebi. Sedegad, mainc davis zedapirul 

mogvarebas viRebT: modaveebi ufrosebis daJinebuli moTxovniT erTmaneTs arTmeven 

xels, neka TiTebis gadajvaredinebiT adastureben, rom uTanxmoeba damTavrda, mag-

ram, samwuxarod, xSirad es aris mxolod momabezrebeli ufrosebisgan da uxerxuli 

situaciidan daZvrenisTvis gaTamaSebuli speqtakli. rac yvelaze savalaloa, es kon-

fliqti SeiZleba quCaSi gagrZeldes da absoluturad umarTavi gaxdes. amis dasturia 

televizoriT araerTxel mosmenili uamravi Zaladobis faqti axalgazrdebs Soris.  

amitom roca mohyavT mandaturebis institutis SemoRebis Semdeg Zaladobis 

Semcirebis statistika: 95% aRmoifxvra fulis gamoZalvis faqtebi. 80% Semcirda 

moswavleebs Soris dapirispirebis faqtebi. 90% Semcirda sajaro vandalizmis (sasko-

                                                 
 5  ix. saganmanaTleblo dawesebulebis mandaturis samsaxuris oficialuri vebgverdi, <http:// 

mandaturi.gov.ge/index.php?inside_page=3&lang=geo >, [18.01.2014]. 
6   bull – Zalian agresiuli pirovneba, ix. <http://www.wordreference.com/definition/bulling>. 
7   qevaniSvili e., bulingi — saskolo oini Tu normad qceuli Zaladoba?, radio Tavisufleba, 

2013, <http://www.radiotavisupleba.ge/content/normad-kceuli-dzaladoba/25154835.html>, [18.01.2014]. 
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lo qonebis dazianebis) faqtebi,8 gasaTvaliswinebelia, rom es statistika mxolod 

skolis kedlebSi danaSaulebebze saubrobs. gasagebia, rom SeuZlebelia TiToeuli 

moswavlis gakontroleba skolaSi da skolis farglebs gareT, miTumetes iseT piro-

bebSi, roca xSirad uSualod ojaxidan modis agresia. amasTanave, bavSvebi uyureben 

Zaladobas internetSi, televizorSi, TamaSoben TamaSebs, sadac virtualurad unda 

moklan an scemon mowinaaRmdege. aseve arseboben gamogonili personaJebi, romlebic 

farTod arian gavrcelebulni internet sivrceSi da mudmivi dacinvis obieqtebi ari-

an. erT-erTi magaliTi aris biWuna, romelsac ar aqvs kidurebi, aris Zalian maxinji, 

mas emarTeba yvela ubedureba da internet jgufSi gaerTianebuli wevrebi koleqtiu-

rad dascinian mas. amas kiberbulingi hqvia da fsiqologebis ganmartebiT is tradici-

ul bulingze metadac ki uwyobs xels Zaladobisa da Cagvris gavrcelebas, radgan ano-

nimurobisa da dausjelobis faqti kidev ufro sastikad aqcevT axalgazrdebs, rac 

momavalSi adamianebTan urTierTobaSi iCens Tavs.9 

ra Tqma unda, ar vamtkiceb, rom moswavle-mediatori iqneba panacea, romelic 

yvela problemas erTi xelis mosmiT moagvarebs yvela problemas, aRmofxvris Zala-

dobas, miTumetes am mxvriv saqarTveloSi mZime fonia. am proeqtis riskebze qvemoT 

visaubreb, aq ki minda xazi gavusva imas, rom TaobaTa Soris omi miTi ar aris da Tana-

tolebi Seuwyoben konfliqtis mogvarebas xels ufro umtkivneulod, imgvarad, rom 

modaveebs Soris momavalSic gagrZeldes megobroba, anu orientirebulni iqnebian 

gabzaruli xidis aRdgenaze, rasac restituciuli mediaciis saxed moixsenieben.10 

 
6. mediatori: moswavle Tu personali? 

Tu ki SevTanxmdebiT, rom mediatorebad ki ar ibadebian, aramed xdebian, maSin 

pirveli riskic saxezea: moswavle-mediatoris mwiri cxovrebiseuli, adamianebTan ur-

TierTobis gamocdileba, ganaTleba, arasakmarisi sibrZne da unarebi iyos Suamavali, 

anu yvelaferi is, rac pirovnebas aqcevs karg mediatorad. Cemi azriT, mediatoroba 

swored isaa, rasac marto wvrTna ar Svelis da bunebac unda daexmaros saqmes, Tumca 

Tavis Tavze muSaobaze da praqtikaze bevri ramea damokidebuli. davubrundeT mos-

wavle-mediators, romelic ufro kerZo SemTxvevaa da ar aris aucilebeli klasikuri 

mediatoris yvela Tvisebis matarebeli iyos. 

winamdebare naSromSi araerTxel iqna naxsenebi TaobaTa Soris gaucxoeba da ki-

dev erTxel unda daveyrdnoT mas. magaliTisTvis aviRoT zrdasruli mediatori, ro-

melic aris warmatebuli Tavis saqmeSi, cnobili momrigebeli, SeviyvanoT skolaSi da 

uceb SeiZleba aRmovaCinoT, rom mediacias Sedegi ar aqvs. ufro rom davkonkretdeT: 

modaveebi morigdnen, magram aRar undaT erTmaneTis danaxva. me amas davarqmevdi pasi-

ur konfliqts, romelic aravin icis rodis afeTqdeba. ismis kiTxva, ratom? pasuxis 

misaRebad moviSvelioT paralelebi: saukeTeso qirurgi ver umkurnalebs bavSvs ise 

kargad, rogorc amas pediatri gaakeTebs; eWvi mepareba m. javaxiSvils, dostoevskis, 

balzaks kargi zRapris dawera moexerxebinaT. saskolo mediaciac igive princips 

efuZneba: mediatoris saxiT gvWirdeba ara Wir-varam gadaxdenili, gamocdili, damri-

gebluri toniT mosaubre biZia an deida, aramed modaveebis WkuiT moazrovne, maTTvis 

saintereso da relevanturi codniT aRWurvili, laRi, komunikabeluri, ukonfliqto 

                                                 
8   ix. saganmanaTleblo dawesebulebis mandaturis samsaxuris oficialuri vebgverdi, <http:// 

mandaturi.gov.ge/index.php?inside_page=3&lang=geo>, [18.01.2014]. 
9  qevaniSvili e., bulingi — saskolo oini Tu normad qceuli Zaladoba?, radio Tavisufleba, 

2013, <http://www.radiotavisupleba.ge/content/normad-kceuli-dzaladoba/25154835.html>, [18.01.2014]. 
10  Noll D., Restorative Mediation, 2002, <http://www.mediate.com/articles/noll6.cfm>, [18.01.2014]. 
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moswavle, romelsac dadebiTad SeuZlia Tanatolebze zemoqmedeba. esqile ambobda 

„brZeni is aris vinc icis saWiro, bevri ki ara“. es sityvebi gansakuTrebiT aqtualuria 

saskolo mediaciisTvis.  

uSualoba, SesaZlebloba airido yvelanairi formaloba, maT Soris iseTi ele-

mentaluric, romelic skolaSi specialurad mediaciisTvis gankuTvnil klasSi dia-

logs gulisxmobs, Tanabari statusi, erTmaneTis ukeT codna, ai ra unda iyos magniti, 

romelic miizidavs saskolo mediacias da warmatebuls gaxdis mas. rodesac forma-

lobebis aridebaze vsaubrob, vgulisxmob Tanatolebis SesaZleblobas skolis Sem-

deg, SabaT-kviras ganixilon dava romelimesTan saxlSi an sxva adgilas, bunebrivia 

moswavle-mediatoris monawileobiT. anu aqac ar aris raRac mkacri SezRudva drosa 

Tu adgilSi. dagegmili aqtivoba: sporti, musika, xatva SeiZleba ufro mniSvnelovani 

iyos moswavlisTvis, vidre konfliqti TanaklaselTan, Sesabamisad uSualod gakveTi-

lebis damTavrebis Semdeg mediacia ar iyos misTvis xelsayreli, Sesabamisad, arc Se-

degis momtani.  

 
7. saskolo mediaciis implementaciis gzebi saqarTveloSi 

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis samagistro 

programaze erT-erT klinikad aris SemoTavazebuli praqtikuli samarTlis klinika, 

romlis farglebSic SerCeuli magistranti studentebi Tbilisis skolebSi atareben 

klasgareSe samarTlis gakveTilebs, romelTac treningis saxe aqvT. SesaZlebelia, am 

klinikis gafarToeba da studentebis momzadeba imisaTvis, rom skolebSi potenciur 

mediatorebs maT Cautaron treningebi da Semdgom Sexvedrebi ukve moqmed moswavle--

mediatorebTan, raTa ganixilon saqmeebis mimdinareoba, gascen maT kiTxvebs pasuxi an 

Tavis trenerebs hkiTxon rCeva. zogadad, praqtikuli samarTlis klinika aris 1- se-

mestriani, Tumca saskolo mediaciis miznebisTvis SeiZleba misi 1 wlamde gazrda kre-

ditebis momatebis xarjze. amis saWiroeba aris gamowveuli im Sromatevadi wina momza-

debiT, romelic unda gaiaron magistrantma studentebma da romelic moiTxovs dro-

sa da maRal dainteresebas am sferoTi. kidev erTxel xazgasasmelia saskolo asakis 

mgrZnobeloba da aucilebloba proeqtisadmi maRali pasuxismgeblobis gamovlena.  

ra Tqma unda, dRes universitets aseTi studentebis baza ar aqvs, Tumca misi Seq-

mna realuria, radgan sabakalavro da samagistro programebiT SemoTavazebulia me-

diaciis sagani, amasTanave arsebobs mediaciis klinika. registraciis dawyebidan wamSi 

Sevsebuli adgilebi am sagnebze mowmobs interesis arsebobas, xolo damatebiTi semi-

narebis Catareba da fokusireba saskolo mediaciaze ar iqneba problema.  

Semdegi etapi aris uSualod mediatorebis arCeva konkretul skolebSi. buneb-

rivia, yvela ver iqneba mediatori. maT SesarCevad saukeTeso gzad meCveneba anonimuri 

kenWisyris safuZvelze klasidan 2-3 pirovnebis arCeva, romlebic Semdeg gaivlian 

treningebs, fsiqologebTan gasaubrebebs, sxvagvar gamocdebs da sabolood SeirCeva 

10-15-20 (skolis sididedan gamomdinare) mediatori. vfiqrob, Suamavlebis aqedanve 

daTrgunva ar iqneba swori, anu gamosacdeli etapi ar unda iyos stresuli. amasTanave 

umniSvnelovanesia yvelaferi nebayoflobiTobis principze iyos dafuZnebuli. ukve 

arCeuli mediatorebi unda gadiodnen gadamzadebebs, periodulad ixilavdnen stu-

dent-mediatorebTan precedentebs. Sesabamisad, mzad unda iyvnen mudmivad imuSavon 

samediatoro unar-Cvevebis srulyofilebaze. yvela skolas hyavs Tavisi fsiqologi, 

umjobesia mediatorebi sargeblobdnen misi momsaxurebiT, radgan profesional medi-

atorebsac ki uWirT modaveebidan momdinare uaryofiT energiasTan gamklaveba, ara-

Tu bavSvebs.  
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8. saskolo mediaciis dadebiTi Sedegebi 

saskolo mediaciis implementaciiT mogebuli rCeba rogorc konkretuli pirov-

neba, ise mTlianad sazogadoeba. moswavle-mediatori iRrmavebs liderul unarebs, 

swavlobs konfliqtis mogvarebis teqnikebs, emateba Tavdajerebuloba. modaveebi da 

zogadad, skolis moswavleebi xdebian ufro damoukidebelni, iazreben, rom yvela-

ferSi ufrosebis daxmareba ar aris saWiro. swavloben konfliqtis mogvarebas mSvi-

dobiani gziT da dadebiT zegavlenas axdenen erTmaneTze. maswavleblebs eqnebaT uf-

ro meti dro dauTmon uSualod saswavlo process da ara disciplinarul sakiTxebs. 

mSoblebi iqnebian ufro mSvidad, radgan saskolo klimati iqneba jansaRi.11  

 
9. daskvna 

adamiani iwyebs Camoyalibebas skolis merxidan. Zalian bevri aris damokidebuli 

am asakSi Canergil Rirebulebebze. absoluturad marTalia avtori, rodesac ambobs, 

rom konfliqtebis mogvarebis unarebis swavleba iseTive mniSvnelovania, rogorc ma-

Tematika, wera da kiTxva.12 rogori ukonfliqtoc ar unda iyos pirovneba, cxovrebaSi 

mainc uamrav uTanxmoebas awydeba, Sesabamisad, maTi gadawyvetis gzebis codna misTvis 

gamosadegi iqneba.  

am proeqtis plusi mis sayovelTaobaSia, anu nel-nela misi danergva saqarTve-

los yvela skolaSi unda moxdes. Sesabamisad, nabij-nabij yvela moswavlis Segneba un-

da amaRldes im donemde, rom braldebebis gareSe konfliqtis mizezebis gamorkveva, 

erTmaneTis mosmena da sakuTari Tavis dayeneba mosaubris adgilas aris saukeTeso 

gza davis aRmosafxvrelad. saboloo jamSi miviRebT gawonasworebul, mSvidobian ga-

remos da TanamSromlobaze, urTierTpativiscemaze orientirebul sazogadoebas. es 

gazrdis qveyanaSi kulturis donesa da profesionalTa ricxvs.  

arcerTi reforma ar aris martivi gansaxorcielebeli. Tumca, am proeqtis siZ-

neleebis gadalaxva aucilebelia! es emsaxureba moqalaqeTa mSvid Tanacxovrebas, qve-

yanaSi stabilurobis damyarebas, Zaladobisa da agresiis, fsiqologiuri probleme-

bis Semcirebas.  

 

 

                                                 
11  ix. <http://www.fairfieldcenter.org/peer-mediation-in-schools/>, [18.01.2014]. 
12  Jamestown Area Labor-Management Committee, Peer Mediation in Chautauqua County, N.Y. Schools, 2013, 

<http://www.mediate.com/articles/jalmc.cfm>, [18.01.2014]. 
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Guranda Bursulaia  

School Mediation: Risk or HEUREKA? 

“If people thought you were dying, they gave you their full attention.  

If this might be the last time they saw you, they really saw you. 

People listened instead of just waiting for their turn to speak.” 

 

Chuck Palahniuk 

 
1. Introduction 

The strong interest towards school mediation was caused by the fact that the school age is 
particularly important for the formation of an individual. During this period children are open for absorbing 
information and earning the skills which become a habit for them for the rest of their lives. One of the most 
significant skills appears to be dispute management (settlement).  

Based on my personal experience, I can say that currently in Georgian schools most of the disputes 
are settled by using a wrong methodology: without a detailed investigation of the dispute the so-called 
‘guilty person’ is unveiled and punished. This means that the psychological approach to the topic is totally 
rejected for revealing the real reason of the dispute. There is no attempt to eradicate the primary source of 
the dispute. Thus, all these lead to the following: the students become locked in themselves, they no longer 
care about studies, skip classes and, consequently, more conflicts arise.  

It is important to underline that the age between 6 and 18 is transitional and the most sensitive period 
that requires a good mediator oriented on future relationships and good at settling disputes between the 
sides. From the very beginning, a fair way for dispute settlement will neutralize the revenge desire and 
guarantee the agreement to be achieved.  

At the same time, the so-called horizontal relationships (when the mediator is equal to the conflict 
sides) will facilitate the creation of a friendly environment.  

The following article covers the advantages of school mediation as well as the ways for its 
implementation in the Georgian reality.  

 
2. Definition of School Mediation  

School mediation is a process in which students, mediators, assist other students to resolve disputes, 
when there is a dispute between students or students and teachers. Mediators are impartial, the so-called 
third persons who work with the sides to settle the existing dispute.1 

Where should school mediation take place? The best place for school mediation is the school 
itself, a specially allotted classroom accommodated considering the mediation goals. There exist multiple 
views on what the ideal micro environment should look like (i.e. the room where the mediation takes 
place), how should it be furnished, what color should the walls be, should the sweets/candies be on the 
table or not, how the objects should be arranged, what size should the room be, etc. I think that it is vital to 
adhere to a Golden Mean and furnish the room with maximally neutral, non-irritating items or colors. 

                                                 
  Master Student, TSU Faculty of Law. 
1  Student Mediators’ Step in when Trouble Brews, American News Service, November, 2000, <http://www. 

mediate.com/articles/studentmed.cfm>, [18.01.2014]. 
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Maximal comfort should be created for the sides as they should feel comfortable to start talking about their 
problems openly.  

When should school mediation take place? It would be better if school mediation took place after 
lessons. It will not be beneficial for the conflicting sides, the teacher or the mediator to quit the education 
process because of the mediation. Though some exceptions can be made, when the conflict is escalated and 
it needs to be settled immediately. The abovementioned institute should be created to provide a peaceful 
environment in schools and high academic performance as well. Thus, if an instant action is needed to 
achieve all these, it is better to take appropriate measures. Generally, it is better to solve the problems after 
lessons.  

 
3. Who is the Mediator? 

A mediator is an unbiased, confidant, third person who assists the sides to settle the disputes and 
achieve an agreement. 

There can be millions of opinions regarding the best mediator’s characteristics including: how 
should he/she look like, what kind of education should he/she have, etc. Constantin-Adi Gavrila (a 
mediator of the Craiova Mediation Center Association) listed 212 characteristics that a mediator should 
possess.2  

Selecting a mediator for school mediation is not easy. At school age children are not self-confident 
or formed enough. Choosing the right person as a mediator is like walking on a razor’s edge. In this 
respect, the words of an outstanding Georgian writer Ilia Chavchavadze – “Illiteracy is devastating, though 
only education cannot cure – are extremely actual”. Fortunately, the negative approach towards education 
widely spread in the early 1990’s, has changed, though it still exists (in certain circumstances, when hard-
working students are cynically treated).  

It is doubtless that a mediator should be highly respected, trustful person. Besides this, the mediation 
process must be confidential, the sides should have a desire to speak openly about their problems and be 
sure that the mediator will keep everything a secret.  

 
4. Conflict Takeoff 

At school a conflict can start between the students or between the students and the teachers/adminis-
tration. Thus both the conflicts takeoff and the ways for their settlement vary.  

  
4.1. Conflict takeoff between the students 

- Jemal, you - violin!  
- Ianguli, you - pipsqueak!  
- Jemal, you – kamo!  
- Ianguli, you – mean Greek!  
- Jemal, you – gummy eyes! 
- You bully! 
- Donkeyhead! 
- Donkey herder! 
- Girls’ Sponge! 
- Hooligan!  
- Coward from Tbilisi! 

                                                 
2  Gavrila C.A., 212 Qualities of a Good Mediator, 2012, <http://kluwermediationblog.com/2012/02/19/212-

qualities-of-a-good-mediator/>, [18.01.2014]. 
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- F*** you Ianguli! 
- (the same words in Greek) Jemal! 
The abovementioned dialogue written by a famous Georgian novelist Nodar Dumbadze is very 

realistic and live. Insulting a student by negatively indicating on his/her appearance is one of the widely 
spread cases for escalating a dispute. The insults include: “You four-eyed monster” (if the student is 
wearing glasses), “big aquiline nose”, “fat”. Similar kinds of epithets are frequently said to each other by 
the students. Besides these the epithets also include: idiot, narrow-minded, brainless etc. The students’ 
imagination regarding the issue is borderless and many specific cases can be named. Insulting expressions 
regarding the nationality, religious viewpoints, financial or family condition are pretty much rare in 
Georgian reality.  

 
4.2. Conflict takeoff between a student and a teacher 

The reason of the dispute escalation between a student and a teacher can differ: bad academic report 
of the student, his/her bad behaviour, biased teacher, insulting words etc. In frequent cases the teachers 
underline the fact that the student is disobedient, his/her academic report is below zero, though no one 
attempts to investigate the reason of such misbehaviour. Because of this, the student gets humiliated by 
others. Of course, this demotivates him/her to be better and be a decent student in the future (only in a very 
rare case there exist certain exceptions. Normally children get locked in themselves and are very 
aggressive. “Attacking is the best way for self-defence” is their motto).  

Unfortunately, the school staff disagrees with Maslow pyramid. This can be caused by a low salary, 
because of which teachers do not want to share the best of their experience with the children, or by their 
personal problems, etc. Though, it is a very lame excuse and is not discussed in this article, either. Abraham 
Maslow in his work “Hierarchy of Needs”, that is a theory of psychological health, predicating on the 
fulfillment of innate human needs in priority, culminating in self-actualization, describes that if a human 
being’s physiological needs are not fulfilled, he/she does not feel secure, he/she lacks care and attention, 
and is not respected – thus he/she is not fully self-recognized and respected. As a result of this, considering 
the so-called self-defense instinct either a person appears to be an Ugly Duckling and gets self-locked or 
starts to oppress others.  

Experts and philologists agree that if a person is aggressively treated, he/she starts to be aggressive 
towards others (they start dominating over weaker ones). In one of the interviews, Sophie Tabaghua, 
Medical Director of the Union “Sapara” said: “In frequent cases, the children who are aggressive towards 
others are the victims of domestic violence; probably they witnessed the case of violence by themselves or 
someone oppressed them. Thus, now they have an opportunity to persecute others. It is noteworthy to stress 
that those who are weak compared with others are always victims, etc.”3 

 
5. Conflict Settlement 

5.1. Conflict settlement between coevals 

The majority of schoolboys are skeptical regarding the power of speech (power of words). 
According to them, fighting (fists) is the only ‘cure’ for conflict resolution. Perhaps the dispute between the 
sides (students) is not much swelling, though one of the sides may still start physical revenge. The reason 
for this can be the aggression, anger that the kid keeps in himself, then all these reach the top and the 
conflict escalates. Thus, the lack of care and respect can be the reasons over and over.4 

                                                 
3  Kevanishvili E., Bulling – School Tricks or ‘Normal’ Violence? Radio Liberty, 2013, <http://www.radiotavisup-

leba.ge/content/normad-kceuli-dzaladoba/25154835.html>, [18.01.2014]. 
4  Смирнова А., Почему Дерутся Дети? <http://deti.psynavigator.ru/articles.php?code=129>, [18.01.2014]. 



 18 

The conflict between girls is resolved just using words and not strength. Though in frequent cases 
this is called gossiping, which appears to be a reason for a new dispute again. Sometimes a Tet-A-Tet 
dialogue finishes with yelling, insulting, etc. All these can cause a huge vendetta between the sides.  

It is also a fact that all disputes can be settled and not all children are eager to be involved in combat. 
Though it is 100% truth that the conflict escalation, as a result of the above-mentioned reasons, is not 
baseless.  

 
5.2. Conflict resolution between a student and a teacher 

The conflict between students and teachers is pretty much complicated to resolve. A similar kind of 
dispute seems to be permanent as disrespect between the sides rises and finally parents and school 
administration also get actively involved. It is doubtless that normally people do not like to confess their 
mistakes and during the dispute they permanently try to prove their innocence. In frequent cases parents 
and school administration express their solidarity that negatively influences the tense situation. Thus, this 
becomes the reason for confusion and unfair results. Though, if the situation finishes with tragic outcomes, 
the sides accuse each other: parents think that teachers were not attentive enough towards their kids; the 
teachers reckon on the contrary and assure that the parents were pretty much negligent. It is obvious that 
such bilateral but baseless accusations will change neither the result nor will be an effective instrument for 
getting rid of similar kinds of cases in the future. It should be highlighted that round-table negotiations 
would assist the dispute resolution and neutralize the tense situation. This is a classic sample of conflict 
escalation between generations, though it is shown in a different way: despite the fact that the so-called 
student-mediator is neither a judge nor a decision-maker, he/she is only conducting a process, still he/she is 
not authoritative for adults. The mediator’s even simple address for the situation regulation such as “Please, 
let’s listen to each other!” can be rejected. I think that for a person working in the education field it is pretty 
much complicated to be “obedient”, as they expect the kids to be obedient and not the teachers. 

Considering all these, school mediation should not be spread on similar kinds of cases, especially in 
Georgia (at least now). The Georgian society is not ready to feel authoritative towards a younger person (in 
this case the school student-mediators are meant). Though, probably the situation will change in the near 
future. But before the situation changes other kinds of actions should be conducted, including parent and 
teacher trainings, introducing the children physiology to them, etc. 

  
5.3. Recourse officer as a conflict arranger 

Since April 12, 2010 the Resource Officer Institute has been introduced and functioning in all 
schools of Georgia. The key function of the Resource Officer is to provide calm and secure surrounding in 
schools. For me, personally, the word “Resource Officer” caused pretty much negative associations and I 
was very happy and lucky that I was not a school student any more (I finished school 2 years before the 
Resource Officer Institute introduction). For me the Resource Officer was equal to the police officer, jailer 
etc; everyone but not “students elder friend” in school.5 

It is also obvious that according to Article 483 of the Georgian Law on Education, which defines a 
Resource Officer’s job description, one of his/her functions includes: mediation in the conflict between 
students/teachers, unveiling the dispute and settling it. Because of this amendment in the abovementioned 
law, the replacement/change of the name ‘Resource Officer’ is being discussed. The alterative name is – 
Children’s Security Officer. Due to the amendment mentioned above, the US experts trained 40 Resource 
Officers and considered the following issues: bullying6, identification and working with the victim 
technique.7 
                                                 
5  See the official webpage of the Resource Officers in Georgia, <http://mandaturi.gov.ge/index.php?inside_ 

page=3&lang=geo>, [18.01.2014]. 
6  bully – very aggressive person, See <http://www.wordreference.com/definition/bulling>. . 
7  Kevanishvili E., Bullying – School Tricks or ‘Normal’ Violence? Radio Liberty, 2013, 

<http://www.radiotavisupleba.ge/content/normad-kceuli-dzaladoba/25154835.html>, [18.01.2014]. 
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Thus a question is asked: If in a short period of time, 2 men and a woman managed to gain a positive 
image in society, why should not they be able to become mediators as well? Why should additional 
expenses be spent on this? For receiving the best answer we would go back to the past and remember 
ourselves during the school period and now – our relationships with adults. Thus, I want to say that the so-
called horizontal relationship is more effective compared with the vertical one. For a student, both a 
friendly teacher and a Resource Officer are older people who indicate to school kids how to behave 
correctly, how to be kind, friendly and malleable (like Cat Leopold does in a famous Russian cartoon).  

Though as a result of this, the dispute origin is still not investigated and a pseudo agreement is 
reached: the dispute sides are obliged to shake hands as adults order them to do so (this is like a play 
performed to get rid of ‘annoying’ teachers or mediators). The most dangerous fact is that probably the 
conflict will continue in the street and become just uncontrollable. This can be easily proved by numerous 
cases of violence between youngsters shown on TV.  

As a result of Resource Officer Institute introduction in schools, violence minimization statistics is 
introduced, including: the reduction of money extortion cases by 95%, decrease of conflicts between 
students by 80% etc.8 However, it must be considered that the abovementioned statistics are calculated 
according to the cases happening inside the school building and not in the streets. 

Obviously it is impossible to control the kids in and out the school, nonetheless in frequent cases the 
aggression comes from the family itself. At the same time, the kids watch violence via the Internet, TV and 
play games where they should virtually kill or attack the rival, etc. Besides this, there exists a virtual 
personage who is widely spread on the Internet and is the object of permanent abuse. For example: there is 
a boy on the Internet who is limbless, ugly and very unlucky – thus the kids who are members of a special 
group permanently insult and abuse the poor boy. This is called a cyber-bullying and according to 
psychologists it promotes violence and oppression (the action is more influential than traditional bullying). 
The so-called cyber-bullying is worse than traditional bullying because the fact of anonymity and impunity 
makes the youngster crueler. All these are revealed in casual relationships in the future.9 

Of course, I do not affirm that a student-mediator will be a cure-all who will be able to resolve all 
disputes or totally eradicate violence in schools, especially in the current situation existing in Georgia. The 
possible risks of this project will be discussed below.  

So, I just want to highlight that a battle between generations is not a myth but reality and the coevals 
will manage to regulate the situation better than anybody else in schools.10 

 
6. Mediator: Student or Professional? 

If we agree that people are not born to be mediators but they become mediators later, we come 
across the first risk: a student-mediator lacks life experience, relationship experience, wisdom or skills to be 
a mediator – thus he/she is devoid of everything that makes a man/woman a good mediator. I think that 
only training is not enough to become a good mediator but certain experience and practice are really 
significant for this. Let’s get back to a student-mediator which is a more private case and it is not vital for 
him/her to possess all the characteristics that a classic mediator should have in general.   

The aforementioned document will underline the fact of alienation between generations for several 
times and it should become a base for further steps. For example, we can take a grown-up mediator, who is 
successful and experienced at school, though suddenly we discover that the mediation conducted by 
him/her is ineffective. To be more precise: the dispute sides agreed, though they no longer want to see each 
other. I would call it a passive conflict which no one knows when escalates. Here is a question: why? To 

                                                 
8  See the official webpage of the Resource Officers in Georgia, <http://mandaturi.gov.ge/index.php?i nside 

_page=3&lang=geo>, [18.01.2014]. 
9  Kevanishvili E., Bullying – School Tricks or ‘Normal’ Violence? Radio Liberty, 2013, <http://www.radio-

tavisupleba.ge/content/normad-kceuli-dzaladoba/25154835.html>, [18.01.2014]. 
10  Noll D., Restorative Mediation, 2002, <http://www.mediate.com/articles/noll6.cfm>, [18.01.2014]. 
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get the answer let’s discuss the parallels: even the best surgeon will fail to treat a kid as appropriately as an 
ordinary pediatrician does; I doubt that M. Javakhishvili, Dostoevsky or Balzac were good fairytale writers. 
School mediation is based on a similar principle: an experienced and strict mediator will be less effective 
compared with his young and outgoing coeval. A famous ancient Greek tragedian Aeschylus used to say: 
“Wise is the person who knows useful things, not the one who knows a lot”. These words are 
particularly important for school mediation.  

Honesty, a possibility to get rid of all formalities including a dialogue in a classroom specially 
allotted for mediation, the equal status, better knowing each other – all these can guarantee a successful 
mediation. When talking about getting rid of formalities, I mean the possibility to discuss the dispute 
somewhere else, but not at school, on Saturday or on Sunday, of course with the participation of the 
student-mediator (there are no limitations regarding the place and time).  

Planned activity: maybe sport, music, art are more significant for the student than a conflict/dispute 
with a schoolmate. Thus, mediation after the lessons can be less effective for him/her.  

 
7. School Mediation Implementation Options in Georgia 

Ivane Javakhishvili Tbilisi State University MA program offers Practical Justice Clinic as one of 
case studies. In the frames of this MA program students are selected and they conduct training-like 
justice/law lessons at a Tbilisi school. It is possible to widen this circle and prepare students to conduct 
trainings to potential mediators and then organize meetings with acting student-mediators. This is essential 
for discussing the ongoing cases, answering questions or asking for advice.  

Generally, Practical Justice Clinic covers one semester, though considering school mediation 
viewpoints the term can be increased to one year. This can be done on the account of increasing credits. All 
this is caused by the overloaded preparation process that MA students should go through; besides this, it 
demands time and high interest towards the field itself. The sensitive age of the school students as well as 
high responsibility towards the project must be underlined over and over.  

Currently universities do not own such kind of student database, though its creation is pretty much 
realistic, because BA and MA programs are offering mediation as a subject and the so-called Mediation 
Clinic exists. Quick registration for this subject proves the fact that interest towards it is very high. Thus, 
conducting additional seminars and focusing on school mediation will not be a problem.  

The next stage is selecting mediators in concrete schools. Obviously not everyone can become a 
mediator. I think that anonymous polling is the best way for selecting a mediator – 2-3 students from each 
class. Afterwards the selected students will be trained, interviewed by a psychologist and take other exams 
as a result of which totally 10-15-20 (considering the number of students in school) mediators will be 
selected. I also think that mediators must be highly motivated and the probation period must be less 
stressful. Besides this, voluntary principles must be one of the key factors in mediation. The selected 
mediators must be trained and must periodically discuss certain cases together with other student-
mediators. Thus, they must be ready to work hard to improve the existing mediation skills. Every school 
has a psychologist in the staff and it is very important for mediators to be in a close touch with them as 
even professional mediators find it difficult to cope with negative energy and aura.  

 
8. Positive Results of School Mediation  

Implementing school mediation can be beneficial for both particular people and for the whole 
society. A student-mediator deepens leadership skills, learns conflict resolution technique and feels more 
self-confident. Dispute sides and school teachers in general become more independent and realize that 
adults’ assistance in everything is needless. They learn the dispute peaceful settlement and positively 
influence each other. Teachers will have an opportunity to pay more attention to the educational process 
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and not to disciplinary issues. Parents will feel peaceful as the situation at school will be more than 
healthy.11 

 
9. Conclusion 

An individual’s formation process launches from school. This period is particularly important 
considering the life values. The author is right when underlining the fact that teaching conflict resolution 
technique is as important as teaching math, writing, reading, etc.12It does not matter whether an individual 
is ill-tempered or not, he/she still comes across numerous disputes/conflicts in life, thus knowing the ways 
of settling them is vitally important.  

The biggest advantage of this project is in its commonness – little by little it must be introduced and 
established in schools all over Georgia. Thus, step by step every school student’s awareness regarding the 
fact that the conflict can be resolved without baseless accusations and blaming each other, must be risen. 
They must realize that mediation is the best way for conflict resolution.  

Finally, as a result of all the abovementioned, balanced, peaceful, respectful and cooperation-
oriented society is guaranteed. This will increase the number of professionals and raise the cultural level in 
the country as well.  

None of the reforms are easy to implement. However, it is vitally important to overcome the 
difficulties of this project! It serves for peaceful cooperation and living of the citizens, stability 
establishment in the country, minimizing violence, aggression and psychological problems as well. 

 
 

  

                                                 
11  <http://www.fairfieldcenter.org/peer-mediation-in-schools/>, [18.01.2014]. 
12  Jamestown Area Labor-Management Committee, Peer Mediation in Chautauqua County, N.Y. Schools, 2013, 

<http://www.mediate.com/articles/jalmc.cfm>, [18.01.2014]. 
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Teo kvirikaSvili

 

med-arbi/arb-medi da misi ganviTarebis                           

perspeqtivebi saqarTveloSi 

1. Sesavali 

mediaciisa da arbitraJis procesebis kombinacia davis alternatiuli gadawyve-

tis erT-erTi inovaciuri saxea, romelic cnobilia, rogorc med-arbi da arb-medi. sa-

xelwodeba damokidebulia imaze, Tu romeli procesi iwyeba pirvelad. arbitraJi bo-

lo periodis ganmavlobaSi  sasamarTlo procesadaa miCneuli, amitom, davis gadawyve-

tisaTvis aRniSnulis meSveobiT mxareebs meti SesaZlebloba da arCevanis saSualeba 

miecemaT. gansakuTrebiT, med-arbi da arb-medi  im modave mxareTaTvisaa sasurveli, 

romlebic savaldebulo sasamarTlo procedurebis Tavis aridebisaken miiswrafvian.1 

 
2. med-arbi 

2.1. med-arbis procesi 

med-arbi, rogorc davis alternatiuli gadawyvetis erT-erTi forma mediaciisa 

da arbitraJis kombinaciaa. med-arbis procesi iwyeba mediaciis standartuli wesebiT, 

SejibrebiTobis, Suamdgomlobebis, sasamarTlo uwyisebisa da sxva formalobebis ga-

reSe, rac arbitraJis procesis msgavsia. mediators SeuZlia isaubros mediaciis mona-

wileebTan erTdroulad an gancalkevebiT, Tu mediatori miiCnevs rom es ukanaskneli 

ufro Sesaferisi iqneba procesis efeqturad warmarTvisaTvis. mediaciis procesisas 

mxareebi waradgenen davis Sinaarss im imediT, rom isini miaRweven SeTanxmebas. media-

toris daxmarebiT, modave mxareebi miiswrafvian, rom gaigon erTmaneTis poziciebi da 

damokidebuleba saqmis saboloo gadawyvetasTan, romelic unda iyos samarTliani da 

Tanabarzomieri orive mxarisTvis. mediatori da mxareebi, rodesac miiCneven, rom maT 

miaRwies SeTanxmebas im sakiTxebTan dakavSirebiT, romelTa mogvarebac SesaZlebeli 

iyo mediaciis saSualebiT, mediatori daexmareba mxareebs mediaciis SeTanxmebis Ses-

rulebasa da xelmoweraSi imisaTvis, rom sabolood Camoyalibdes is sakiTxebi, rom-

lebzec mxareebma miaRwies SeTanxmebas. med-arbis procesi daixureba Tu yvela Sesa-

Tanxmebeli sakiTxi warmatebiT gadawyda. gadauwyveteli sakiTxebis arsebobisas, mas 

Semdeg rac mediaciis procesi dasruldeba, mxareebi gadainacvleben arbitraJis pro-

cesSi med-arbis SeTanxmebis Sesabamisad. SeuTanxmebeli sakiTxebi romlebic mediaci-

is Sedegad ver mogvarda gadawydeba arbitraJis meSveobiT.  

 
2.2. med-arbis saxeebi  

arsebobs med-arbis ori saxe. pirveli forma gamoiyeneba rogorc mediatoris, 

aseve arbitris mier, rac mediators nebas rTavs, gadaavados mediaciis procesi da 

saqme awarmoos arbitraJis procesis saSualebiT. aRniSnuli gamoiyeneba nebismieri 

damatebiTi saqmis gamokvlevisaTvis, romelic ar iyo warmodgenili mediaciis proce-

                                                 
 Tsu-is iuridiuli fakultetis magistraturis studenti. 
1 Med-Arb, <http://www.mediation-1st.co.uk/?p=medarb>. 
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sisas an mxareTa mier nebismieri sxva informaciis erTmaneTisTvis wardgenis mizniT, 

raTa damtkicdes mxareTa dava darCenil gadauwyvetel sakiTxebTan mimarTebiT.  

med-arbis am formis gamoyenebisas upiratesi aris is, rom mediaciis kontraqti dge-

ba SeTanxmebul sakiTxebze, sadac ar aris miTiTeba imasTan dakavSirebiT, mediators/ar-

bitrs rogori damokidebuleba aqvs gadauwyvetel sakiTxebTan dakavSirebiT. mediaciis 

kontraqtis Sedgena win uswrebs saarbitraJo procesis dawyebas, radgan arsebobs yovel-

Tvis imis SesaZlebloba, rom erT-erTi mxare SesaZlebelia iyos ukmayofilo arbitris 

gadawyvetilebiT an Tavad saarbitraJo procesiT. maT SesaZlebelia miatovon mediaci-

is/arbitraJis procesi mediaciis SeTanxmebis xelmoweris gareSe, rac uaryofiTad aisa-

xeba SeTanxmebul sakiTxebze. mediaciis kontraqti aris legaluri SeTanxmeba, romelic 

xelmoweril unda iqnes orive mxaris mier da aRsrulebadi xelSekrulebaa Sesabamisi 

kompetenciis mqone sasamarTloSi. meore da med-arbis ufro metad miRebuli forma aris 

sruli mediaciis procesi, romelsac mohyveba arbitraJis procesi, im SemTxvevaSi Tu me-

diacia ar iqneba warmatebuli yvela sadavo sakiTxTan mimarTebiT. mediatori da arbitri 

winaswar airCevian mxareebis mier an mxareebi moicdian, rom airCion arbitri specializa-

ciis mixedviT, raTa igi flobdes da igebdes im sakiTxebs, romlebic warmodgenili iqneba 

gansaxilvelad arbitraJis procesze.2 

 
2.3. neitraluri mxare med-arbis procesSi 

neitraluri mxare, romelic med-arbis mediaciis fazaSi iqceva rogorc media-
tori, misi Tanxmobisas da mxareTa SeTanxmebis SemTxvevaSi, uflebamosilia, Seasru-
los arbitris movaleoba saarbitraJo ganxilvis dros. miuxedavad amisa, erTi da ima-
ve adamianis moqmedeba mediatorisa da arbitris saxiT, Tu mxareebi ver miaRweven Se-
Tanxmebas mediaciis procesis saSualebiT, ar aris rekomendebuli. aRniSnulis dasa-
sabuTeblad arsebobs ori ZiriTadi mizezi: pirveli, mxarem, SesaZlebelia, mediators 
konfidencialuri an maprivilegirebeli informacia mediaciis fazaSi ar gaamxilos. 
mediatori valdebulia ar gaumJRavnos amgvari informacia sxva mxares im piris nebar-
Tvis gareSe, romelmac aseTi informacia gamoaaSkarava. mediatorma arbitraJis faza-
Si keTilsindisierad unda imoqmedos. is SeiZleba flobdes iseT informacias, rac me-
ore mxares ar miscems SesaZleblobas, rom axsna-ganmarteba waradginos an mowinaaR-
mdege moigerios. Tu arbitrze aseTi informaciis floba zegavlenas moaxdens Tavisi 
gadawyvetilebis dasabuTebisas, is daarRvevs samarTlis principebs.   

meore, SesaZlebelia mxare mediaciis procesisas iyos naklebad gaxsnili media-
torTan, roca  mediatori ikisrebs arbitrad moqmedebis valdebulebas arbitraJis 
fazaSi. aman SesaZlebelia Ziri gamouTxaros med-arbis mediaciis process.3  

zogadad, med-arbisas mediatorad mediaciis procesisTvis da arbitrad saar-
bitraJo procesisTvis unda dainiSnos sxvadasxva piri. gamonaklisi dasaSvebia, Tu me-
diatori daasabuTebs (gamamarTlebeli safuZveli), rom raime konfidencialur an 
maprivilegirebel informacias, romelsac erT-erTi mxare gaamJRavnebs masTan da 
romelic ar aris gaziarebuli meore mxaresTan, ar eqneba aranairi gavlena mis gadawy-
vetilebaze arbitrad yofnisas.  

davis alternatiuli gadawyvetis zogierTi wesi da procedura nebas rTaვs mxa-
reebs SeTanxmdnen, rom mediatori iyos arbitri im SemTxvevaSic, Tu mxareebs manamade ar-
Ceuli hyavdaT sxva arbitrad. xSirad, mxareebi Tavs ar ikaveben, arbitrad igive piri da-
niSnon, miuxedavad imisa, rom is maT informacias flobs, radgan miiCneven, rom media-
tors SeuZlia iyos miukerZoebeli da samarTliani arbitri. mxareebze, xSirad, zegavle-
nas axdens mediatoris neitraloba, Sefasebis unari da profesionalizmi. imave piris da-

                                                 
2  Mediation-Arbitration,<http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION.htm>. 
3  What is Med-Arb?,  <http://www.mediation.com.sg/index.php?option=comcontent&view=article&id=50&Itemid=22>. 
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niSvna arbitrad mxareebs SesaZleblobas aniWebs dazogon dro da Zalisxmeva, gansakuT-
rebiT maSin, roca viwro sakiTxTa wre aris gadasaWreli. Tu mxareebi gadawyveten, rom 
daniSnon  mediatori arbitrad, modaveebs dasWirdebaT, rom aRasrulon da xeli moawe-
ron mediatoris med-arbis SeTanxmebas. es zrdis imis safrTxes, rom mediatori mediaciis 
procesis ganmavlobaSi, sxva sakiTxebTan erTad, SeiZleba konfidencialur, pirad an map-
rivilegirebel informacias daeuflos. aRniSnuli informacia ki SeiZleba gamoyenebul 
iqnes arbitris mier saarbitraJo gadawyvetilebis miRebisas.  

Tu mxareebi mediaciis Semdgom saarbitraJo process gaagrZeleben da Tu mxare-
ebs ar hyavT advokati, rekomendebulia, rom TiToeulma mxarem isargeblos veqilis 
momsaxurebiT. es aixsneba imiT, rom saxelmwifoTa umetesoba aRiarebs mxolod iseT 
saarbitraJo process, romelic procesis ZiriTad procedurebs moicavs: Sejibrebi-
Toba, mtkicebulebaTa gamokvleva, Cvenebis micema, saqmis mosmena da saboloo gadawy-
vetilebis miReba. umetes SemTxvevebSi, saboloo gadawyvetileba miiReba 30 dRis gan-
mavlobaSi.4   

 
2.4. samarTlebrivi dokumentacia   

med-arbis procesis dasasruls, mxareebi adgenen mediaciis xelSekrulebas. aR-
niSnuli im sakiTxebs asaxavs, romlebic gadawyda da SeTanxmebul iqna mxareebis mier 
mediaciisa da saarbitraJo procesisas da romlebic arbitris saboloo gadawyveti-
lebaSi aisaxa.   

Tu saarbitraJo gadawyvetileba aRsrulebadia da Tu erT-erTi mxare ar emorCi-

leba saarbitraJo gadawyvetilebis pirobebs, advokatma unda mimarTos Sesabamisi iu-

risdiqciis mqone kompetentur sasamarTlos gadawyvetilebis aRsasruleblad.4 Tu Se-

Tanxmeba ar aris miRweuli mediaciis procesSi, mxareebi xels savaldebulo Zalis mqo-

ne SeTanxmebas aweren. an SesaZlebelia mxareTa Tanxmobis SemTxvevevaSi neitralurma 

pirma, rogorc arbitrma, mxareTa mier gaformebuli ganzraxulobaTa SeTanxmeba saar-

bitraJo gadawyvetilebad aqcios. aRniSnuli gansakuTrebiT mniSvnelovania saerTaSo-

riso komerciuli davebis gadawyvetisas, rom procesi oficialurad daiwyos rogorc 

arbitraJi. winaaRmdeg SemTxvevaSi, es ar iqneba dava da, Sesabamisad, am procesis Sede-

gad miRebuli gadawyvetileba ar iqneba savaldebulod aRsrulebadi. Tu mediaciis 

procesis Sedegad yvela sadavo sakiTxi ar gadawda, maSin mediatori xdeba arbitri, ro-

melic wyvets darCenil sakiTxebs. gadawyvetileba SeiZleba iyos savaldebulo an ara-

savaldebulo, es damokidebulia mxareTa mier gaformebul SeTanxmebaze.5  

 
2.5. med-arbis upiratesobebi 

mediaciisa da arbitraJis dakavSirebas aqvs Semdegi ZiriTadi upiratesobebi: 

arbitrisTvis cnobilia saqmis viTareba, mxareebi da maTi warmomadgenlebi, amgvarad 

ufro mosaxerxebelia sadavo sakiTxebis mogvareba; med-arbis meSveobiT SesaZlebe-

lia adreuli SeTanxmebis miRweva, dakiTxvisa da sxva mniSvnelovani legaluri gadasa-

xadebis gareSe. agreTve, `xelSewyobiTi~ mediaciis meSveobiT mxareebi uaxlovdebian 

erTmaneTs. 

nebismieri SeTanxmeba, romelic miiRweva med-arbis procesis ganmavlobaSi Se-

saZlebelia gaformdes tribunalis mier, rogorc saboloo gadawyvetileba, romelic 

Semdgom niu-iorkis konvenciis Sesabamisad aRsruldeba.  

                                                 
4   Mediation - Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION- ARBITRATION.htm>. 
5   Limbury A.L., Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/documents/Med-

Arb%20%20getting%20the%20best%20of%20both%20worlds%202010.pdf>. 
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xelSewyobiTi mediacia gansakuTrebiT gamosadegia,  rodesac arsebobs mimdina-

re biznesurTierToba, romelic mxareebs surT rom SeinarCunon. mediaciis procesis 

meSveobiT, SesaZlebelia, gadawydes Tavdapirvelad gansazRvruli sakiTxebi, amasTa-

nave, SesaZlebelia dadebiTi gamosavlis povna imisaTvis, raTa mxareTa urTierTobam 

progresi ganicados.  

 
2.6. med-arbis uaryofiTi mxareebi 

 
mediaciisa da arbitraJis dakavSirebis ramdenime ZiriTadi uaryofiTi mxare Se-

saZlebelia gamoiyos: 
arsebobs imis riski, rom ,,xelSewyobiTma~ mediaciam arbitris miukerZoebloba-

ze uaryofiTi zegavlena moaxdinos. arbitrisTvis rTulia, ar Seafasos is gancxade-
bebi da SeTavazebebi, romlebic mxareTa mier mediaciis procesSi,  sarbitraJo ga-
dawyvetilebis gamotanisas ganxorcielda. 

analogiurad, mxare SeiZleba ar iyos mondomebuli, rom Tavisi pozicia media-
torTan Riad daafiqsiros im SemTxvevaSi, Tu igive piri iqneba arbitri. 

mniSvnelovania, amowmebs Tu ara arbitri (gamosayenebeli saarbitraJo wesebis an 
saarbitraJo ganxilvis adgilis kanonmdeblobis mixedviT) Tavis uflebamosilebas, 
rom saarbitraJo procesisas meore mxares is konfidencialuri informacia gaumxi-
los, romelic man mediaciis procesis mimdinarobisas miiRo. 

SefasebiTi mediaciisas, romelic ar aris mimarTuli davis mogvarebaze, imis 
safrTxe iqmneba, rom mxareebi mediatoris im Sefasebebs gamoiyeneben, romlebic mxa-
reebis poziciebis siZlieresa da sisusteebs exeba. es miscems maT SesaZleblobas gaam-
yaron TavianTi argumentebi da moipovon upiratosoba, romelic sxva SemTxvevaSi ar 
eqnebodaT.  

Tu mediacia ar iqneba mimarTuli mogvarebisken, SesaZlebelia, mxarem uaryos sa-
arbitraJo gadawyvetileba sajaro wesrigis safuZvelze, gamocxadebuli wesebis da-
ucvelobis an mediaciis arasaTanado procesis gamo.6 

 
3. arb-medi 

3.1. arb-medis procesi 

arb-medi aris arbitraJisa da mediaciis kombinacia. mxareebi arbitrs da media-
tors winaswar irCeven. didi moculobis saqmeebze, monawileebma SesaZloa sami wev-
risgan Semdgari arbitraJi airCion.  

arb-medis procesi standartuli saarbitraJo procesis mixedviT iwyeba. saar-
bitraJo procesze dakiTxvis Semdeg, mxareebi winaswar arCeul mediators xvdebian, 
romlis xelmZRvanelobiTac sruli mediaciis procesi imarTeba. aRniSnul etapze ga-
nixileba igive sakiTxebi, romlebic ganixiles saarbitraJo procesze. aRniSnul medi-
aciaSi gansxvaveba is aris, rom mxareebi saarbitraJo ganxilvis dros saqmis faqtob-
riv garemoebebTan dakavSirebuli sakiTxebis dasamtkiceblad Zalisxmevas zogaven.  

mas Semdeg, rac mxareebi saqmis faqtobriv garemoebebs srulyofilad moismenen, 
maT eqnebaT meti SesaZlebloba, rom gamocdili mediatoris daxmarebiT sadavo sa-
kiTxebze SeTanxmdnen. TiToeul sakiTxTan dakavSirebiT mediaciis saSualebiT mori-
gebis realuri molodini unda arsebobdes.  

arbitri yvela SeTanxmebul sakiTxTan dakavSirebiT mediatoris mier werilo-
biT informirebuli unda iyos. SeTanxmeba, romelic gansazRvravs, Tu rogor unda ga-
dawydes dava mediaciis meSveobiT, saarbitraJo procesis nawili ar aris. mediaciis 

                                                 
6  Smith H., Med-Arb – An Alternative Dispute Resolution Practice, Med-Arb, February 2012, <http:// 

www.herbertsmithfreehills.com/-/media/HS/T29021246%202.pdf>. 
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procesze gaformebuli xelSekruleba araviTar zegavlenas unda axdendes arbitris 
gadawyvetilebaze. mas Semdeg, rac mediaciis procesi dasruldeba, arbitri saarbit-
raJo gadawyvetilebas miiRebs, raTa gadawydes yvela is sakiTxi, romlebic ver mog-
varda mediaciis saSualebiT. damkvidrebuli praqtikis Tanaxmad, arbitri saarbitra-
Jo gadawyvetilebas iRebs mediaciis procesis dasrulebis Semdgom.  

iSviaTia, roca mediatori saarbitraJo process eswreba imisaTvis, raTa saqmis 
viTarebis Sesaxeb ufro metad iyos informirebuli. aRniSnuli xelsayrelia, radgan 
mediatori saqmis viTarebaSi ufro metad iqneba gaTviTcnobierebuli da mediaciis 
procesisas ufro metad kompetenturi iqneba.  

 
3.2. ra SemTxvevaSi gamoiyeneba arb-medi 

arb-medis procesi ufro metad maSin gamoiyeneba, rodesac mxareebs an erT-erT 

mxares mesame mxaris neitralurobis mimarT ar aqvs rwmena. amgvarad, saboloo da sa-

valdebulo Zalis mqone gadawyvetilebas iRebs arbitri. Tavdapirvelad, arbitraJis 

procesis dawyebiT, mxareebs aqvT SesaZlebloba, ixilon, Tu rogor icavs meore mxare 

Tavis pozicias. mxareebs aseve aqvT saSualeba, damcvelTa mosazrebebs gaecnon. ag-

reTve, miuxedavad imisa, rom arbitri neitraluri da damoukidebelia,  mxareTaTvis 

SeiZleba naTeli Seiqmnas arbitris pozicia, Tu vis sasargeblod gamoitans saarbit-

raJo gadawyvetilebas.  

saarbitraJo procesis dasrulebis Semdgom, orive mxares aqvT SesaZlebloba, 

kvlav Seafason TavianTi poziciebi da iyvnen metad gaxsnili molaparakebisas. tipuri 

arb-medi mediaciis fazaSi davis mogvarebasTan mimarTebiT sakmaod warmatebulia.   

arbitrs ar aqvs imis uflebamosileba, rom gadaxedos mediaciis kontraqts, 

radgan is saarbitraJo procesis nawils ar warmoadgens da arbitris gadawyvetileba-

ze man zegavlena ar unda iqonios.7  

 
4. davis alternatiuli gadawyvetis saSualebebis dakanoneba da                           

gazrdili interesi med-arbis mimarT 

davis alternatiuli gadawyvetis saSualebebis dakanonebis sakiTxi farTod ga-

nixileba. arbitraJisa da mediaciis dakanoneba mamoZravebeli Zalaa imisa,  rom samo-

qalaqo davebSi med-arbis mimarT interesi gaizardos. arbitraJi rac ufro metad em-

sgavseba sasamarTlo davas, arbitraJis mxardamWerebi cdiloben, rom danergon ar-

bitraJis procesSi ufro meti mediaciisTvis damaxasiaTebeli araformaluri upira-

tesobebi. msgavsad, mediaciac rac ufro metad xdeba formalizebuli da uaxlovdeba 

arbitraJs, igive momxreebi xels uwyoben  med-arbis gamoyenebas.  

med-arbis mxardamWerebi asabuTeben, rom arbitraJis savaldebulooba aqezebs 

mediaciis procesis mxareebs, rom morigdnen mediaciis saSualebiT. mediaciis erT-

erT uaryofiT mxared iTvleba is, rom mediators ar aqvs uflebamosileba, miiRos sa-

valdebulod Sesasrulebeli gadawyvetileba. magram gansaxilvelia uqmnis Tu ara aR-

niSnuli mediacias problemas. gazrdili interesi med-arbis mimarT aixsneba arbitra-

Jis kanonierebiT da misi msgavsebiT sasamarTlo davasTan. SesaZlebelia mediaciis aq-

tualobis ori mizezi gamoiyos: arbitraJis mimarT SiSi da SesaZlebloba med-arbis 

advokatebisTvis, rom hibriduli problema gaxadon aSkara mediaciis legalizaciis 

saSualebiT da arbitraJis msgavsi SedegiT. amgvarad, med-arbis saSualebiT gvardeba 

iseTi problemebi, romlebic damaxasiaTebelia TiToeulisTvis.   

                                                 
7   Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION- ARBITRATION.htm>. 
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med-arbis gamoyenebis erT-erTi mTavari mizezi mediaciisTvis damaxasiaTebeli 

arasavaldebuloobaa. med-arbis momxreebi asabuTeben, rom mxareTa da advokatTa 

qceva aris metad srulyofili med-arbis dros.  aseve, aRniSnaven, rom advokatTa das-

wreba molaparakebis process damapirispirebel elfers sZens da arTulebs kon-

fliqts. mediaciis dakanoneba niSnavs ,,axali arbitraJis~  Camoyalibebas. amis Tavidan 

asacileblad med-arbi aris saSualeba, romliTac SesaZlebelia mediaciisa da arbit-

raJis sisusteebis dasaZlevad balansis SenarCuneba. magram sakiTxi ase martivad ar 

aris. rogorc arbitraJi gaxda formalizebuli da dakanonebuli, iseve mediaciasac 

axasiaTebs aRniSnulis niSnebi. mediaciis procesze Sefaseba sasamarTlo procesze 

saqmis ganxilvas emsgavseba. advokati mediatorebi ufro metad imisken miiswrafvian, 

rom SefasebiTi mediacia gamoiyenon, miuxedavad imisa, rom mowodebulni unda iyvnen 

xelSewyobiTi mediaciis gamoyenebisaTvis.  

mediaciasa da arbitraJs Soris zRvris waSla iwvevs mediaciis mTavari Rirebu-

lebebis dakargvas, mxareTa CarTulobasa da imis SesaZleblobas, rom maT Tavad gan-

sazRvron TavianTi bedi da gaTavisufldnen formaluri da mkacri kanonebisgan. ad-

vokatebi mediacias aseve imisTvis iyeneben, rom sirTuleebis gareSe gamoikvlion faq-

tebi. med-arbis gamoyeneba ki anacvlebs msgavs araxelsayrel meTodebs.8  

 
5. med-arbis/arb-medis ganviTarebis perspeqtivebi saqarTveloSi 

msoflios sxva saxelmwifoebis msgavsad, saqarTveloSic icvleba davis ganxil-

vis klimati. mTavari mizani is aris, rom dava swrafad da naklebi danaxarjiT mogvar-

des. sasamarTloebi procedurebs aCqareben da amartiveben, amitom Tu arbitrebi ar 

miiswrafvian davis mogvarebis xelSewyobisaken, arbitraJi naklebad mimzidveli gax-

deba. erTi arCevani aris Sesabamisi SemTxvevebisTvis hibriduli procesis SerCeva.  

med-arbs, mxolod mediaciisa da mxolod arbitraJisgan gansxvavebiT, is upira-

tesoba aqvs, rom mxareebs ori SesaZlebloba eniWebaT: maT SeuZliaT Tavad miaRwion 

SeTanxmebas da aseTi SeTanxmebis arqonis SemTxvevaSi, davis gadawyvetas uzrunvel-

yofs arbitraJi.9 

mediacia da arbitraJi saqarTveloSi TandaTanabiT viTardeba. sazogadoebis mi-

marTvianobas davis alternatiuli gadawyvetis saSualebebisadmi amcirebs maTi nak-

leb informirebuloba aRniSnuli SesaZleblobebis Sesaxeb.  

saqarTvelos realobidan gamomdinare, med-arbi/arb-medis procesi modave mxa-

reTa interesebs efeqturad moergeba, radgan qarTuli sasamarTlo praqtika cxad-

yofs, rom moqalaqeebi wvrilman davebze sasamarTloebs mimarTaven, rac sasamar-

Tlos gadatvirTvasa da zedmeti procedurebisgan mxareTa mocdenas iwvevs.10  

arsebobs iseTi sakiTxebi, romelTa mogvareba mxolod mediaciis saSualebiT Se-

uZlebelia da aseve calkeuli sakiTxebis gadawyvetisTvis sasurvelia savaldebulo 

Zalis miniWeba. saarbitraJo gadawyvetilebis meSveobiT mxareebs imis garantia aqvT, 

rom sadavo sakiTxebi Sesruldeba, romelic erovnuli sasamarTlo mxaris mier saar-

bitraJo gadawyvetilebis aRsasruleblad saaRsrulebo furclis wardgenis safuZ-

velze aRsrulebis iZulebasac uzrunvelyofs. es ukanaskneli mediacias ar axasia-

                                                 
8  Pappas B.A., Med-Arb and the Legalization of Alternative Dispute Resolution Accepted for Publication, 

Harvard Negotiation Law Review, Vol. 20, 2015.  
9  Limbury A.L., Med-Arb: - Getting the Best of Both Worlds, <http://www.strategic-resolution.com/ docu-

ments/Med-Arb%20%20getting%20the%20best%20of%20both%20worlds%202010.pdf>. 
10  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), davis 

gadawyvetis alternatiuli meTodebis samecniero-kvleviTi instituti, Tb., 2010, 121. 
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Tebs, radgan mediaciis procesis Sedegad miRweuli SeTanxmebis aRsruleba sakanon-

mdeblo doneze ar wesrigdeba. miRweuli SeTanxmebis aRsrulebiT mxareebi metad uz-

runvelyofilni rom iyvnen da mxolod erTmeneTis ndobaze ar iyvnen damokidebulni, 

xelsayreli iqneboda, rom naklebad mniSvnelovani sakiTxebi mediaciis meSveobiT ga-

daewyvitaT, xolo ZiriTadi, sarisko sakiTxebi _ med-arbis arbitraJis fazaSi.11 

med-arbis upiratesoba, droisa da ekonomiurobis garda, isaa, rom aRniSnuli 

procesis Sedegad dava yvela SemTxvevaSi gadawydeba. saqarTveloSi moqalaqeebi me-

diaciis procesis mimarT ndobiT ganwyobilni ar arian, rac mediaciis mimarT maT 

gulgrilobas iwvevs. ori dapirispirebuli mxaris mxolod erTmaneTTan molaparake-

bis gziTa da  mesame neitraluri piris CarTulobiT morigeba warmoudgenlad miaCni-

aT.  amitom, med-arbis SeTavazeba mxareTaTvis gacilebiT meti garantiis mimcemi iqne-

ba, radgan isini darwmunebulni iqnebian, rom maT Soris arsebuli dava aucileblad 

gadawydeba.  

upirvelesad, saqarTveloSi med-arbis/arb-medis ganviTarebis dawyeba mxareTa 

informirebulobiTaa SesaZlebeli. magaliTad, rodesac mediatori/arbitri mediaci-

is/saarbitraJo process iwyebs, man mxareebs unda moaxsenos, rom arsebobs davis al-

ternatiuli gadawyvetis saSualebebi, rogoricaa med-arbi da arb-medi, romlis Sesa-

xebac Tavad mediatori an arbitri ganumartavs. Tu mxareebi moindomeben SesaZlebe-

lia, rom mediacia arbitraJSi an arbitraJi mediaciaSi gadaizardos.  

med-arbi/arb-medis gavrcelebis xelSewyoba erTdroulad unda moxdes, radgan 

Tu jer orientirebulebi viqnebiT mxolod mediaciisa da arbitraJis ganviTarebaze, 

maSin aRniSnuli institutebis gavrceleba saqarTveloSi Soreuli perspeqtiva iqne-

ba. amitom, umjobesia, maTi danergva paralelur reJimSi moxdes, anu mediaciisa da ar-

bitraJis xelSewyobasTan erTad. 

rac Seexeba im sakiTxs, rom arbitri da mediatori med-arbis procesisas erTi da 

igive piri iyvnen _ Tavdapirveladve unda gamoiricxos. saqarTveloSi mediatorebis 

datreningeba maTi profesionalizmis asamaRleblad mimdinareobs. iqidan gamomdina-

re, rom saqarTveloSi mediaciis instituti, arbitraJTan SedarebiT, gacilebiT axa-

lia, mediatorebi arbitris funqcias ver SeiTavseben. es, Sesabamisad, med-arbis/arb-

medis institutis ganviTarebas daabrkolebs, radgan davis ganmxilveli pirebi Tavi-

anT saqmeSi ar iqnebian profesionalebi. 

amas garda, sakanonmdeblo doneze unda daregulirdes sakiTxi, rom arbitrTa 

valdebulebas sakuTari kompetenciis Semowmeba warmoadgendes. im SemTxvevaSi, rode-

sac arbitri erT-erTi mxarisaTvis araxelsayrel gadawyvetilebas gamoitans, man, Se-

saZloa, uaryos saarbitraJo gadawyvetileba da misi gauqmeba sasamarTloSi moiTxo-

vos. Tuki saarbitraJo gadawyvetileba aRsrulebadi ar iqneba, maSin, ra Tqma unda, 

mTeli saarbitraJo procesi azrs dakargavs.12 

saukeTeso gamosavali iqneba, Tu sakanonmdeblo doneze med-arbis/arb-medis 

ganxilvis sakiTxebi da misi procedura mowesrigdeba, romelic  2010 wlis komerciu-

li arbitraJis aqtis damatebiTi 27D nawils Seesabameba, romelic med-arbTan dakavSi-

rebul procdurebs Seexeba.13 amis ganxorcielebis SemTxvevaSi, meti Sansi iqneba imisa, 

rom med-arbi/arb-medi saqarTveloSi dainergios, radgan sakanonmdeblo mowesrigeba 

                                                 
11  Limbury L.A., Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/ docu-

ments/Med-Arb%20%20getting%20the%20best%20of%20both%20worlds%202010.pdf>. 
12  Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION.htm>. 
13  Angyal S.C.R., Med-Arb – Past, Present and Potential, 13 August 2011, <http://www.nswbar.asn.au/docs/ 

professional/adr/documents/angyal_082011.pdf>. 
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modave mxareebze gavlenas moaxdens da am institutis ZiriTadi arsi maTTvis ufro 

naTeli iqneba.  

aseve, SesaZlebelia rogorc savaldebulo sasamarTlo mediaciis saqarTveloSi 

danergva, ise med-arbis msgavsi danawesis sasamarTlo sistemaSi SemuSaveba. mTavari 

gansxvaveba  Semdegia: rodesac savaldebulo sasamarTlo mediacia dasruldeba da 

mxareebi ver SeTanxmdebian yvela sadavo sakiTxze, maSin sasamarTlo arbitris fun-

qcias SeiTavsebs da  yvela darCenil sakiTxs gadawyvets. ra Tqma unda, arbitraJisaT-

vis damaxasiaTebeli normebi ar imoqmedebs, magaliTad, rogoricaa, gamosayenebel ma-

terialur an saproceso normebze miTiTeba.  

 
6. daskvna 

med-arbis procesis saSualebiT mxareebs imis garantia eZlevaT, rom procesis 

dasasruls yvela sadavo sakiTxi gadawydeba. Tu yvela sakiTxi mxolod arbitraJis 

meSveobiT mowesrigdeba, mxareebs ar eqnebaT SesaZlebloba, sakuTari Sexedulebebi 

srulad da Riad gamoxaton. es ukanaskneli ki gamocdili neitraluri mesame piris 

TandaswrebiT mediaciis procesis saSualebiT miRwevadia. aRiarebulia, rom sadavo 

sakiTxebi, romelic Tavad mxareTa mier gvardeba, met kmayofilebas maT aniWebs, rad-

gan mxareebi, zogjer, arbitris moulodnel saarbitraJo gadawyvetilebas ismenen. 

arbitrma SesaZloa, mxareTa poziciebsa da maT mier gamovlenil emociebs araswori an 

sxvagvari interpretacia misces.  aRniSnuli zegavlenas mis mier misaReb saarbitaJo 

gadawyvetilebaze moaxdens da miiCnevs, rom misi gadawyvetileba samarTliani da Ta-

nazomieria.  

arb-medi/med-arbi davis alternatiuli gadawyvetis xerxebis inovaciuri kombi-

nacia gaxlavT, romelic mxareebs sTavazobs, arbitraJs an sasamarTlos davis mosag-

vareblad ar mimarTon. arb-medi/med-arbi davis gadawyvetis efeqtur da sando meTo-

dad miiCneva.14 

saqarTveloSi med-arbisa da arb-medis ganviTareba realuria imdenad, ramdena-

dac bolo periodis ganmavlobaSi davis alternatiuli gadawyvetis sferoSi mniSvne-

lovani sakanonmdeblo cvlilebebi da iniciativebi ganxorcielda. Sesabamisad, aR-

niSnuli institutebic interesis sferos unda wamoadgendes, radgan mediaciisa da 

arbitraJis kombinacia davis alternatiul gadawyvetis saSualebebs kidev ufro 

efeqturs gaxdis. 

 
 

                                                 
14   Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION.htm>. 
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Teo Kvirikashvili* 

Med-Arb/Arb – Med and the Prospects of its Development in Georgia 

1. Introduction 

Combination of mediation and arbitration processes is one of the innovative forms for the alternative 
dispute resolution, which is known as Med-Arb and Arb-Med. The title is determined depending on which 
process is implemented at first. During the recent period arbitration has been considered as a court process, 
therefore the parties are provided with more opportunities and choices in case of resolution of the dispute 
using the above mentioned approach. Med-Arb and Arb-Med are especially favourable for the parties, who 
are trying to avoid mandatory court procedures.1 

 
2. Med-Arb 

2.1. Med-Arb process 

Med-Arb as one of the forms for the dispute resolution is the combination of mediation and arbitration. 
The Med-Arb process starts with the standard rules of mediation, without competitiveness, intermediation, 
court notifications and other formalities – which is similar to the arbitrage process. A mediator can talk with 
the parties to mediation together or separately, if the mediator deems the latter more appropriate for the 
effective management of the process. In the process of mediation, the parties to the process present the 
contents of the dispute with the hope to achieve agreement. With the assistance of a mediator the disputing 
parties are driven with the desire to understand the position and attitude of the other party towards the final 
resolution of a dispute, which must be fair and proportionate for both parties. When the mediator and the 
parties are of the view that the agreement was achieved on the issue which could be resolved via mediation, 
then the mediator will assist the parties in the execution and signing of agreement, in order to finalise the 
issues upon which the agreement was reached. The Med – Arb process will be closed if all issues to be agreed 
are successfully resolved. In the event of the remaining unsolved issues, following the completion of the 
mediation process, the parties will move to the arbitration process in accordance with the Med-Arb 
agreement. The issues not resolved at the mediation stage will be solved via the arbitrage.  

 
2.2. Forms of med-arb 

There are two forms of Med-Arb. The first form is used by a mediator as well as by an arbiter, and 
the mediator is allowed to postpone the mediation process and process the case via the arbitration process. 
The above form is used for the investigation of any additional events, which were not presented during the 
mediation process or for the presentation of any other information by the parties to each other with the 
objective to achieve the agreement of parties regarding the remaining unresolved issues.  

In case of using this form of Med-Arb, the main idea is that a mediation contract is concluded on the 
agreed issues, and it does not indicate the position of a mediator/arbiter regarding the unresolved issues. 
Drafting the mediation contract precedes the arbitration process, as there always is a possibility that one of 
the parties is not happy with the decision of the arbiter or with the arbitration process itself. They may leave 
the mediation/arbitration process without signing the mediation agreement, having a negative impact over 

                                                 
*  Master Student, TSU Faculty of Law.  
1   Med-Arb, <http://www.mediation-1st.co.uk/?p=medarb>. 
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the already agreed issues. A mediation contract is a legal agreement, which must be signed by both parties 
and such an agreement is executable under the court with relevant competences. The second and more 
accepted form of Med-Arb is a full mediation process, which is followed by the arbitration process, if the 
mediation is not successful for all disputable issues. The mediator and the Arbiter are preliminarily selected 
by the parties or the parties would prefer to select the arbiter with the relevant specialisation, in order to use 
the arbiter fully aware of the issues to be presented at the arbitration process for the discussion.2 

 
2.3. The neutral party of the med-arb process 

The neutral party, who at the mediation phase of Med-Arb process acts as a mediator, in the event of 
his/her consent and agreement of the parties, is authorised to fulfil the duties of arbiter during the 
arbitration review process. Despite the above mentioned, it is not recommended to have one person in the 
role of both mediator and arbiter if the parties can’t achieve agreement via the mediation process. To justify 
the above there are two main reasons: first – the party may disclose the confidential information or 
information giving privilege to the mediator during the mediation process. The mediator is liable to keep 
such information undisclosed for the other party without a prior consent from the party providing such 
information. A mediator shall act consciously during the arbitration phase. He/she might possess the 
information which will not allow the other party to present the explanation or defence against the rival. If 
possessing such information influences the justification of the decision made by the arbiter, then the arbiter 
violates the principle of fairness.  

Second – the party may be less open to the mediator during the mediation process, if the mediator 
undertakes the liability to act as an arbiter during the arbitration phase. The above may ruin the mediation 
process under the Med-Arb approach.34 

Generally, different persons shall be appointed as mediators for the mediation process and as arbiters 
for the arbitration process. Exceptions are acceptable, if the mediator justifies (justifying basis) that any 
confidential or privileging information disclosed by one of the parties and not shared with the other party, 
will not influence his/her decisions in the process of fulfilling the duties of the arbiter.  

In the process of alternative resolution of a dispute some rules and procedures allow the parties to 
agree to have the mediator fulfilling the duties of an arbiter even if the other arbiter has been selected by 
the parties before. Often the parties abstain from appointing the same person as an arbiter despite the fact 
that he/she possesses their information, as are of the view that mediator can be an unbiased and fair arbiter. 
The neutrality, capability to evaluate and professionalism of the mediator often influence the parties. 
Appointing the same person as an arbiter allows the parties to save the time and efforts involved. This is 
especially true when the issues to be resolved are of quite a limited nature. If the parties make a decision to 
appoint the mediator as an arbiter, then the disputing parties have to sign and execute the Med-Arb 
agreement drafted by the mediator. The above increases the danger that the mediator during the mediation 
process may become aware of personal, confidential or privileging information along with other issues. The 
above information can be then used by the arbiter in the process of making the arbitration decision.  

If the parties following the mediation process continue with the arbitration process and if the parties 
do not have lawyers, it is recommended for both parties to use a solicitor. The above can be explained by 
the fact that most of the states only acknowledge the arbitration processes which cover the main procedures 
of the process: competitiveness, investigation of evidences, testimony evidence, case hearing and making 
the final decision. For most cases, the final decisions are made during the 30 days’ period.4   

 

                                                 
2  Mediation - Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION. htm>.   
3  What is Med-Arb?, <http://www.mediation.com.sg/index.php?option=comcontent&view=article&id=50&Itemid =22>. 
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2.4. Legal documents 

At the end of the Med-Arb process, parties draft a mediation agreement. The agreement covers the 
issues which were resolved and agreed by the parties during the mediation and arbitration processes and 
were reflected in the final decision made by the arbiter.  

If the arbitration decision is executable and if one of the parties does not obey the conditions of the 
arbitration decision, the lawyer shall apply to the competent court under the relevant jurisdiction for the 
execution of the decision.5  

If an agreement is not reached during the mediation process, the parties sign the agreement which 
has a mandatory power. There is also a possibility that in the event of consent from the parties the neutral 
person as an arbiter transforms the agreement of the parties on their intentions into the arbitration decision. 
The above is particularly important for the resolution of international commercial disputes in order to start 
the process officially at the arbitrage. Otherwise, this is not considered as a dispute and, accordingly, the 
decision made as a result of such process will not be mandatory for execution. If not all the issues are 
resolved during the mediation process, then the mediator becomes the arbiter and solves the remaining 
issues. The decisions may be mandatory or non-mandatory, the above depends on the agreement concluded 
between the parties.6 

 
2.5. Advantages of med-arb 

The connection of mediation and arbitration has the following main advantages: an arbiter has 
knowledge about the case details, parties and their representatives, and therefore it is more convenient for 
the resolution of issues under dispute; it is possible to achieve the early agreement without interrogation 
and avoiding other significant legal fees via the Med-Arb. Moreover, via the “supportive” mediation the 
parties get closer to each other.  

Any agreement reached during the Med-Arb process can be concluded by the tribunal as the final 
decision, which will be later executed in accordance with the New-York convention.  

Supportive mediation is especially useful if there is a current business relationship and the parties 
would like to retain such relationships. Using the mediation process, the initially determined issues may be 
resolved; moreover, it is possible to find a positive solution in order to ensure the progress in the 
relationship between the parties.  

2.6. Disadvantages of med-arb  

We can distinguish the following main disadvantages related to mediation and arbitration:  
There is a risk that  “supportive” mediation has a negative impact over the unbiased approach of the 

arbiter. It is difficult for the arbiter to evaluate the statements and offers provided by the parties during the 
mediation process and in the process of making the arbitration decision.  

Similarly, a party may not be willing to openly state his/her position in front of the mediator if the 
same person is appointed as an arbiter.  

It is important that the arbiter checks (in accordance with the arbitration rules to be applied or 
legislation valid for the location where the arbitration process takes place) his/her authority to disclose the 
confidential information obtained during the mediation process to the other party.  

In case of evaluation type mediation, which is not directed towards the dispute resolution, there is a 
risk that the parties use the assessment of the mediator which concerns the strengths and weaknesses of the 

                                                 
5  Mediation - Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION- ARBITRATION. 

htm>. 
6   Limbury A. L., Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/documents/ 

Med-Arb%20%20getting%20the%20best%20of%20both%20worlds%202010.pdf>. 
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position of the parties. The above will enable them to reinforce their arguments and get the advantage 
which would not be achievable in other cases.  

If the mediation is not directed towards dispute resolution, it is possible that the party declines the 
decision made by the arbiter based on the public ruling, due to the non-adherence to the announced rules or 
inappropriate mediation process.7 

 
3. Arb-Med 

3.1. Arb-med process 

Arb-Med is the combination of arbitration and mediation. The parties select an arbiter and a mediator 
prior to the process. For the high volume cases, the parties may select the arbitrage consisting of three 
members.  

The Arb-Med process starts in accordance with the standard arbitrage process. Following the 
interrogation in the arbitration phase, the parties meet the preliminarily selected mediator, under the 
guidance of whom the whole mediation process is implemented. At the mentioned stage, the same issues 
are discussed as have already been discussed in the arbitration phase. The difference of the mentioned 
mediation process is that parties save the efforts required for proving the issues related to the factual 
circumstances.  

After the parties listen to the factual circumstances of the case in full, they have more opportunities 
to achieve the agreement over the dispute issues with the assistance provided by the experienced mediator. 
There must be an expectation for the real resolution of disputes related to each issue.  

The mediator shall provide information in the written form about all the agreed issues to the arbiter. 
The agreement which determines the ways for the resolution of the dispute via  mediation is not part of the 
arbitration process. The agreement concluded for the mediation process does no influence the decision 
made by the arbiter. Following the completion of the mediation process, the arbiter makes the arbitration 
decision in order to resolve all the issues which were not resolved via mediation. According to the general 
practice, the arbiter makes the arbitration decision following the completion of the mediation process.  

It is not common to have the mediator attending the arbitration process with the aim to get more 
information on the details related to the case. The above mentioned is convenient, as the mediator becomes 
more aware of the case details and therefore is more competent during the mediation process.  

 
3.2. When is arb-med used? 

The Arb-Med process is mostly used in cases when the parties or one of the parties doubt the 
neutrality of the third party. Hence, the arbiter makes a final decision having the mandatory power. Starting 
with the arbitration process, the parties have an opportunity to see how the other party defends his/her 
position. The parties are also able to get familiar with the position of defenders. Moreover, despite the fact 
that the arbiter is neutral and independent, the parties may understand the position of the arbiter – in favour 
of which party will the arbitration decision be made.  

Following the completion of the arbitration process, both parties have an opportunity to once more 
evaluate their positions and be more open for negotiations. Typical Arb-Med in the mediation phase is quite 
successful in terms of dispute resolution. 

The arbiter does not have the authority to review the mediation contract, as it is not part of the 
arbitration process and it should not influence the decision made by the arbiter.8  

                                                 
7  Smith H., Med-Arb – An Alternative Dispute Resolution Practice, Med-Arb, February 2012, <http:// 

www.herbertsmithfreehills.com/-/media/HS/T29021246%202.pdf>. 
8  Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION. htm>. 
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4. Legalisation of the Alternative Forms of Dispute Resolution and Increased Interest 
towards Med-Arb 

The issue of legalisation of the Alternative Forms of dispute resolution is widely discussed. The 
legalisation of arbitrage and mediation drives the increased interest towards Med-Arb for civil disputes. 
The more the arbitrage is similar to the court dispute the more the supporters of arbitrage try to establish 
informal advantages characteristic to the mediation in the arbitration process. Similarly, the more 
formalised and close is mediation to the arbitrage, the more is support provided to Med-Arb utilisation by 
the same supporters.  

Supporters of Med-Arb argue that the mandatory nature of arbitration encourages the parties to the 
mediation process to reach an agreement via mediation. One of the disadvantages of mediation – the 
mediator does not have the authority to make a decision with the mandatory execution power. However, we 
have to discuss whether the above mentioned creates problems for mediation. The increased interest 
towards Med-Arb can be explained by the legality of arbitration and its similarity to the court dispute. One 
can distinguish two reasons for the popularity of mediation: fear towards the arbitrage and a possibility for 
the Med-Arb lawyers to make evident the hybrid problem via the legalisation of mediation and similar to 
arbitrage results. In order to avoid the above problem, the Med-Arb is means by which it is possible to 
maintain balance for the overcoming of weaknesses of mediation and arbitration. However the problem is 
not that simple. As arbitration has become formalised and legalised, the mediation is also characterised 
with some features of the above. Assessment during the mediation process is becoming similar to the case 
hearing at the court. The mediation lawyers are striving to use assessment type mediation despite the fact 
that they should be striving to use the supportive mediation.  

Erasing the boundaries between the mediation and arbitration causes the loss of main value of 
mediation, which is involvement of parties and possibility for them to themselves determine their fate and 
liberate from formal and strict laws. The lawyers also use mediation to investigate the facts without 
difficulties. Application of Med-Arb replaces such unfavourable methods.9  

 
5. Prospects for the Development of Med-Arb / Arb-Med in Georgia 

 

Similar to other countries, the climate for dispute review in Georgia is also changing. The main 

objective is to resolve the disputes promptly and with lower costs. Courts accelerate and simplify the 

procedures; therefore, if arbiters do not strive towards supporting dispute resolution, arbitrages become less 

attractive. One option is to select hybrid processes for similar cases.  

Med-Arb, unlike mediation on its own and arbitration on its own - has the advantage of parties having 

two options: they can reach an agreement themselves and in case of the absence of such agreement dispute 

resolution can be ensured by arbitration.10  

Mediation and arbitration are gradually developing in Georgia. The number of applications for 

alternative dispute resolution forms is low due to the lack of awareness about such possibilities.  
In the Georgian reality, Med-Arb/ Arb-Med processes will effectively fit the interests of disputing 

parties, as Georgian court practice shows that citizens approach the courts for trivial disputes, causing the 
overloading of courts and wasting of time of parties on the excessive procedures.11  

                                                 
9   Pappas  B.A., Med-Arb and the Legalization of Alternative Dispute Resolution Accepted for publication, Har-

vard Negotiation Law Review, Vol. 20, Spring 2015, <file:///C:/Users/user/Downloads/SSRN-id2332726% 

20.pdf>. 
10  Limbury A.L., Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/documents/ 

Med-Arb%20%20getting%20the%20best%20of%20both%20worlds%202010.pdf>. 
11  Tsertsvadze G., Mediation, Tb., 2010, 121. 
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There are issues which cannot be resolved solely via mediation and for specific issues it is desirable 
to assign the mandatory power. The arbitration decision provides the parties with the guarantee that the 
disputable issues will be resolved; the above also ensures the forcing of execution via the application of 
execution paper by the national court party. The latter is not characteristic to mediation, as the execution of 
the agreement reached via the mediation process is not regulated at the legislative level. In order to achieve 
ensuring the execution of the reached agreement for the parties and not to be dependent on each-other’s 
trust, it would be beneficial to resolve less important issues via mediation, as for the basic, risk related 
issues – to resolve them in the Med-Arb phase.12  

In addition to the time and cost saving, the advantage of Med-Arb is that as the result of the above 
mentioned process the dispute will be resolved by all means. In Georgia citizens do not trust the mediation 
process, causing their indifference towards mediation. Citizens deem it impossible to reach an agreement 
only via negotiations between the opposing parties and involvement of a third neutral party. Therefore, 
offering Med-Arb to the parties would contain more guarantees, as they will be sure that the dispute 
between them will be by all means resolved.  

First of all, starting the development of Med-Arb / Arb-Med in Georgia is possible via the increased 
awareness of parties. For example, when the mediator/ arbiter starts the mediation / arbitration process 
he/she shall inform the parties that there are alternative ways for dispute resolution, such as Med-Arb and 
Arb-Med, and the mediator or arbiter shall give the relevant clarifications of the processes. If the parties 
express their will, it is possible to transfer mediation to arbitrage or arbitrage to mediation.  

Support to Med-Arb / Arb-Med expansion shall be made simultaneously, as if we are first focused on 
the development of mediation and arbitrage alone, then the spreading of the above institutes in Georgia will 
be a long-term perspective. Therefore, it is more expedient to introduce them in parallel, in other words, in 
parallel with the support to mediation and arbitration.  

As for the issue related to the appointment of the same person as an arbiter and mediator of the Med-
Arb process – this shall be excluded from the beginning. Trainings of mediators for the improvement of 
their qualification are being implemented in Georgia. Based on the fact that the mediation institute is quite 
new compared with the arbitration institute, mediators will not be able to perform the functions of an 
arbiter. This would hinder the development of Med-Arb / Arb-Med processes, as the persons reviewing the 
disputes will not be professionals of the area.  

Moreover, the obligation of arbiters to check their competence shall be regulated at the legislative 
level. In the event when the arbiter makes a decision not favourable for one of the parties, he/she may reject 
the arbitration decision and request its annulation at the court.  If the arbitration decision is not executable, 
then the whole arbitration process loses its meaning.13  

The best way out would be to regulate the issues discussed at Med-Arb / Arb-Med and their 
procedures at the legislative level; the above is in accordance with the additional 27D section of the 
commercial arbitration act of 2010, which covers the procedures related to Med-Arb.14 In the event of 
implementation, there will be higher chances to introduce Med-Arb / Arb-Med in Georgia as the legislative 
regulation will influence the disputing parties and the main essence of this institute will become more clear 
for citizens.  

It is also possible to introduce the mandatory court mediation in Georgia as well as to develop 
provisions similar to Med-Arb in the Georgian court system. The main difference is as follows: when the 
mandatory court mediation is completed and the parties cannot reach an agreement on all the issues under 
dispute, then the court will take the function of an arbiter and make a decision on all the remaining issues. 

                                                 
12  Limbury A.L., Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/documents/Med-

Arb%20%20getting%20the%20best%20of%20both%20worlds%202010.pdf>. 
13  Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION. htm>. 
14  Angyal S.C.R., Med-arb – Past, Present and Potential, 13 August 2011, <http://www.nswbar. asn.au/docs/ 

professional/adr/documents/angyal_082011.pdf>. 
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By all means, the norms characteristic to arbitration, such as reference to the material or processual norms, 
will not be valid.  

 
6. Conclusion 

Via the Med-Arb process the parties are provided with the guarantee that at the end of the process all 
the issues under dispute will be resolved. If all the issues are resolved via arbitration, the parties will not 
have a possibility to express their positions fully and openly. The latter is achievable in presence of a third 
neutral person via the mediation process. It is acknowledged that disputable issues which are resolved by 
the parties themselves cause more satisfaction to the parties, as the parties sometimes have to listen to the 
unexpected arbitration decision of the arbiter. The arbiter may interpret the positions of the parties and 
demonstrate emotions incorrectly or differently. The above will influence the decision to be made by the 
arbiter; and the arbiter will be of the view that his/her decision is fair and proportionate.  

Arb-Med / Med-Arb are the innovative combinations of means for the alternative resolution of 
disputes, which offer to the parties not to approach the arbitrage or court for dispute resolution. Arb-Med / 
Med-Arb are considered as effective and reliable methods for dispute resolution.15  

It is realistic to develop Med-Arb and Arb-Med in Georgia, as during the recent period significant 
legislative changes and initiatives have been implemented in the area of alternative dispute resolution. 
Accordingly, the above mentioned institutes shall be in the area of interest, as the combination of mediation 
and arbitration makes the alternative dispute resolution methods even more effective. 

 
 

                                                 
15  Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION.htm>. 
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levan JorJoliani
 

bodiSi da patieba mediaciis procesSi 

1. konfliqti 

dava/konfliqti mxareebs Soris warmoiSveba  yoveldRiurad, es SeiZleba gamow-

veuli iqnes iseTi faqtorebiT, rogorebicaa: interesTa konfliqti, iluzia imis Se-

saxeb, rom arsebobs konfliqti an iyos ubralod axireba. SeiZleba iTqvas, rom rode-

sac adamianebi gansxvavebulad aRiqvamen erTsa da imave sagnebs an movlenebs, an sxva-

dasxvanairad gadmoscemen erTsa da imave faqts – es SeiZleba gaxdes ZiriTadi faqto-

ri imisa, rom mxareebs Soris warmoiSvas konfliqti. Tu saqme gvaqvs ara axirebasTan, 

aramed realur interesTa SeuTavseblobasa an gansxvavebul azrTan, an iluziasTan 

imis Sesaxeb, rom arsebobs konfliqti, maSin mxareebs Soris did rols TamaSobs emo-

ciuri muxti. emociuri muxti damokidebulia azrisa da emociis jamze. ramdenadac 

didia emocia miT meti Sansia konfliqtis mxareebma saswrafod dawvan damakavSirebe-

li xidebi da am dros saRad gansjis unari imis Sesaxeb, Tu ramdenad  iqneba SesaZlebe-

li gafuWebuli urTierTobis aRdgena, daqveiTebulia. konfliqtis gamomwvevi mizezi 

yovelTvis araa realuri, Tumca yvela SemTxvevaSi adamianTa qceva identuria – isini 

cdiloben erTmaneTi daarwmunon sakuTari Sexedulebebis sisworeSi, Semdeg iReben 

iracionalur gadawyvetilebebs an ubralod Riziandebian, amis Semdeg iwyeba kon-

fliqtis yvelaze aqtiuri, Tumca fataluri etapi, es aris mxareebs Soris damakavSi-

rebeli yvela rgolis wyveta.  

konfliqtis yvelaze cxeli da emociuri etapis gasvlis Semdeg mxareebi fiqro-

ben Tu rogor daamTavron an/da moagvaron konfliqti. dava yovelTvis asocirdeba 

arasasiamovno SegrZnebebTan, diskomfortTan, Sesabamisad, misi mogvareba modave 

mxareebis interesebSi Sedis. dava/konfliqti SeiZleba wamoiSvas rogorc individebs, 

aseve socialur jgufebs Soris, SesaZlebelia mxareebad gamovidnen individi da so-

cialuri jgufic. konfliqti yoveldRiuria da adamianebi mas Tavad qmnian. kon-

fliqts ar qmnis religia an rasa, socialuri mdgomareoba an politikuri Sexedule-

bebi, eTnikuri warmomavloba an seqsualuri orientacia. arcerTi religia, rasa, eT-

nosi ar qadagebs konfliqts, adamianebis interpretireba ama Tu im sakiTxisa warmo-

Sobs konfliqts, amas emateba adamianTa gancda imisa, rom TiToeulis azri WeSmari-

tebaa. es gancda gacilebiT Zlieria konfliqtis arsebobisas.  

rodesac modave mxareebi gamodian an ar gamodian emociuri fonidan yvela Sem-

TxvevaSi iwyeba davis mogvarebis gzebis Zieba da yvelaze xSirad mimarTaven molapa-

rakebas. molaparakebis gza aris jerjerobiT yvelaze civiluri monapovari kacobri-

obisa, gadaiWras konfliqti. fsiqologiis mixedviT yvela konfliqts aqvs gadakve-

Tis wertilebi, swored es exmareba mxareebs ubralod daiwyon dialogi da Tu mxare 

naTlad xedavs gadakveTis wertilebs igi miyveba mas da cdilobs sworad aRiqvas ra 

unda meore mxares. molaparakebisas yvelaze mniSvnelovani aris swored es – gaigo ra 

unda mowinaaRmdeges. amis Semdeg wina planze gadmodis empaTia1. TanagrZnobis unari 

yvela adamianSia, am dros modave mxare cdilobs Cadges meore mxaris poziciaSi, gqon-

                                                 
  Tsu-is iuridiuli fakultetis magistranti.   
1  adamianis unari TanaugrZnos sxvebs da gaigos maTi fsiqologiuri mdgomareoba. socialur 

da politikur terminTa leqsikoni-cnobari, (red. m. CitaSvili), Tb., 2004, 351. 
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des empaTia konfliqtis mxaris mimarT gmirobadac ki aRiqmeba xolme. zemoT aRniSnu-

li gza aris idealurad daxatuli, magram unda aRiaroT, rom empaTias ver moTxovT 

adamians imperatiulad da verc konfliqtebis gadakveTis wertilebis monaxvas ver 

daavalebT mas. metic, ufro xSirad mxareebi iyeneben faseulobaTa sistemas, rome-

lic yvelaze cudi alternativaa konfliqtis mogvarebisTvis. racionalizacia ga-

dawyvetilebis miRebis Sedegad misi logikuri dasabuTebis konstruirebis procesia. 

es aris dacviTi meqanizmi da xasiaTdeba sakuTari poziciis gamarTlebiT. verc raci-

onalizacia miiyvans mxareebs konfliqtis mogvarebisken. SefasebiTi kategoriebi 

safrTxes uqmnis dialogs (gansja imisa vinaa mtyuani an marTali). dialogis dros mTa-

varia survili imisa, rom realurad Sedges molaparakeba, da amisTvis saWiro ganwyo-

ba. ganwyoba aris qcevisadmi rogorc fsiqikuri, ise fizikuri mzaoba. damatebiT, mxa-

reebs esaWiroebaT garemo, instrumenti imisTvis, rom Sedges dialogi. daskvnis saxiT 

SeiZleba iTqvas, rom dialogis sawarmoeblad umniSvnelovanesia ganwyoba, ganwyobis 

Semadgeneli yvela elementi: garemo da Sesaferisi situacia. yovelive zemoT CamoT-

vlili fsiqikuri Tu fizikuri faqtoris Seqmna rTuli da SeuZlebelic kia konfliq-

tis mxaris mier, Sesabamisad, racionaluri gamosavalia daiwyo molaparakeba da rea-

lurad moagvaro konfliqti, mimarTo profesional Suamavals, momlaparakebels, me-

diators, romelic daexmareba mxareebs ganaxorcielon swori komunikacia da gadaW-

ran konfliqti, aRadginon adamianuri urTierToba, romelic yvelaze relevanturi 

da sensitiuri faqtoria.  
 

2. mediacia 

konfliqtis/davis mogvarebis ramdenime gza arsebobs. es SeiZleba daiyos for-

malur da araformalur gzebad. formaluri gzaa sasamarTlo, romlis mimarTvis Sem-

deg procesi xdeba arakontrolirebadi, Cndeba zedmeti xarjebi, mxarem sul mcire 

weliwadnaxevari SeiZleba iaros sasamarTloSi, daxarjos energia da dro. sasamar-

Tlo procesiT ar gvardeba adamianuri urTerTobis sakiTxebi. statistikurad, mxa-

reebi sasamarTloSi an saarbitraJo ganxilvis dros, xSir SemTxvevaSi, ver iReben imas 

risi moTxovnac hqondaT Tavdapirvelad. 

 biznesmenisTvis iseve, rogorc yvela racionaluri adamianisTvis konfliqtis 

mogvareba komfortulia swrafad, naklebi danaxarjebiT. araformaluri gzebia: me-

diacia, molaparakeba, TviTdaxmareba, Tavis arideba.  mediacia aris molaparakebis 

erT- erTi saxe da mis gareSe mediaciis procesi warmoudgenelia. TviTdaxmarebis 

dros mxare cdilobs dava moagvaros sxva mesame pirTa Carevis gareSe, xolo Tavis 

aridebisas mxare gaurbis konfliqtis mogvarebis nebismieri gzas da cdilobs dai-

viwyos konfliqtis faqti, rac SeiZleba SevadaroT neli moqmedebis bombs da amaze 

detalurad bodiSisa da patiebis ganxilvisas iqneba saubari. mediacia es aris ara-

formaluri, mxarisgan srulad kontrolirebadi, iafi da swrafi procesi, romlis wa-

rumateblobis SemTxvevaSi mxareebs nebismier dros SeuZliaT mimarTon sasamarTlos 

an arbitraJs. mediaciis uamravi ganmarteba arsebobs da, misi araformalurobidan ga-

momdinare, arcaa gasakviri, rom sxvadasxva qveyanaSi mas sxvadasxvanairad ganmarta-

ven. აmis sailustraciod SeiZleba iTqvas, rom mediacia es aris  erTi-erTi saxe mola-

parakebisa, romelsac mxareebi mimarTaven Tu  ar surT urTierTobis gawyveta, radgan 

maTTvis es mniSvnelovania da maT esmiT, rom dava SeiZleba molaparakebiT damTav-

rdes. mxarebi Tavad wyveten Tu rogor dasruldeba dava, ra Sedegi eqneba molapara-

kebas.  komunikacias ki uzrunvelyofs profesionali mediatori, romelic ecdeba mo-

daveebs daanaxos arsebuli situacia, maTi realuri mdgomareoba da mxareTa interes-
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Ta gaTvaliswinebiT miaRwion SeTanxmebas, romelic ara Tu moagvarebs davas aramed 

gadaWris adamianuri urTierTobis problemasac. 

 sagulisxmoa, rom mediaciis procesSi mxares nebismier dros SeuZlia datovos 

procesi da uari Tqvas molaprakebaze, mediaciis es Tviseba Seicavs rogorc dadebiT, 

ise uaryofiT mxareebs. mxareebi Tavisufalni arian procesis dros, rac SeiZleba gax-

des molaparakebis kraxiT dasrulebis mizezi, Tumca molaparakeba Tavisuflebis ga-

reSe kargavs Tavis realur arss.  

 
3. bodiSi da patieba 

`erT-erTi yvelaze brZnuli, Rrma adamianuri urTierTqmedeba aris SesTavazo 

da miiRo bodiSi“2 ase iwyebs aaron lazari, fsiqiatriis profesori da masaCusetis 

universitetis samedicino skolis  dekani Tavis wings On Apology. ბodiSs aqvs unari 

gankurnos adamianebis SiSi, ukmayofileba, diskomforti, Seuracxyofa. bodiSs SeuZ-

lia xeli aaRebinos mxares SurisZiebaze, moipovos patieba daCagrulis mxridan3. ro-

desac am wigns ecnobi nel-nela giyalibdeba gancda, rom bevrma sazogadoebaSi ar 

icis, Tu rogor moixados sworad bodiSi. uamravi adamianisTvis, romelic daintere-

sebulia mediaciiT, SesaZloa bodiSis roli molaparakebisas ar iyos iseTi relevan-

turi, rogoric mediatoris taqtika, avtoritetis mopoveba mxareebSi da a.S. sinam-

dvile ki isaa, rom bodiSisa da mitevebis sakiTxs ver gaveqceviT davis mogvarebisas. 

yoveli adamiani konfliqtis dros acnobierebs vis rolSia igi, Cagrulis Tu mCagvre-

lis. mCagvrelSi gamomuSavdeba SiSi samagieros mizRvisa da es ileqeba gonebaSi imde-

nad myarad, rom amis ignorireba rTulia da, faqtobrivad, SeuZlebelic.  

uamravi SemTxvevaa, rodesac bodiSze Tavis Sekavebam daangria ojaxebi, megob-

roba, sxva mniSvnelovani urTierTobebi, Tundac biznes urTierTobebi. adamianebs 

swyinT bevri ram da amis gansazRvra an winaswar gamoTvla rTulia, vinaidan es ubra-

lod adamianur gonebas aRemateba, Tumca efeqtur bodiSs SeuZlia prevencia moaxdi-

nos „fataluri“ Sedegebisa. dagvianebul bodiSsac ki SeuZlia hqondes Sedegi, Tumca 

gasaTvaliswinebelia, rom mTavari aris misi forma, dro da adgili, aseve konfliqte-

bis ganxilvisas naxsenebi ganwyoba. dagvianebul, Tu droSi kargad SerCeul bodiSs 

axasiaTebT saerTo Tvisebebi, esenia: emociuri tkivili, Tavdapirveli TavSekaveba 

bodiSis moxdisgan, danaSaulis grZnoba, simartive da genialuroba bodiSis moxdisa, 

spontanuri keTilSobilebis gamoCena daCagrulis mier, patieba, adamianuri urTier-

Tobebis aRdgena. bodiSis moxda  yoveldRiuri cxovrebis nawilia da rac meti mniS-

vneloba mieniWeba mas miT met sargebels miiReben adaminebi urTierTobisas.  

aRsaniSnavia, rom bodiSs mxolod individebi ar ixdian, bodiSs ixdian saxelmwi-

foebi, politikosebi, organizaciebi da a.S. saxelmwifoTa mier naTqvami „vwuxvar“-is 

gulwrfelobis diapazoni yvelaze martivad misaxvedria. bodiSis fenomeni popula-

ruli gaxda civi omis dasrulebis Semdeg, rodesac saxelmwifoebi mixvdnen, rom dia-

logiTa da Tundac  danaSaulis adekvaturi aRiarebiT SeiZleba miiRon gacilebiT 

didi mogeba, vidre saomari moqmedebebis Sedegad miiRebdnen. aaron lazars mohyavs 

faqti, rom CineTSi muSaobs bodiSis moxdis kompania Tianjis Apology and Gift Center, sadac 

dasaqmebulni arian Sua xnis ganaTlebuli adamianebi, ZiriTadad iuristebi, fsiqo-

logebi, maswavleblebi, eqimebi, socialuri muSakebi, romlebic Sesabamisi mimarTvis 

Semdeg sxvis magivrad ixdian bodiSs, weren werilebs, agzavnian saCuqrebs da a.S. maTi 

muSaoba efeqturad aisaxa uamravi ojaxisa, Tu biznespartniorTa urTierTobaze.  

                                                 
2   Lazare A., On Apology, Oxford University Press, USA, 2005, 1. 
3   iqve, 1. 
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bavSvobidan yvelas aswavlian rom Tu rames daaSaveben bodiSi unda moixadon 

myisierad, imitom rom sxva SemTxvevaSi es araeTikuria da, Tu bodiSs mouxdis vinme, 

maT yvela SemTxvevaSi unda apation, aaron lazari msgavs bodiSebs uwodebs Just talk 
apology4 -is. saqarTveloSi aRdgomis marxvis periodSi marTlmadidebeli qristianebi 

aRniSnaven „Sendobis kviras“. Sinaarsobrivad es rasakvirvelia, SesaniSnavia, Tumca 

ibadeba SekiTxva socialuri qselebiT gavrcelebuli „SemindeT Tu odesme rame dami-

Savebia vinmesTvis“ aris Tu ara gulwrfeli bodiSi da miemarTeba Tu ara igi realu-

rad im adamianis gulisken visac namdvilad awyenines. bodiSi intimuria da, Sesabami-

sad, misi moxda piradad Tqvenive saxeliT unda moxdes, mTavaria „daCagrulma“ ig-

rZnos, rom danaSaulis grZnoba gtanjavT da gindaT amisgan gaTavisufldeT. „daCag-

ruli“ unda xvdebodes, rom nanobT da igive aRar ganmeordeba, yvela SekiTxvas unda 

gaeces pasuxi da mxolod amis Semdeg iwyeba patiebis procesi. `patieba unda daimsaxu-

ro, moipovo, mas ver moiparav. amisTvis saWiroa, patiosneba, sulgrZeloba, Tavmdab-
loba, valdebulebis grZnoba, simamace, Tavis gawirva“.5  

umTavresia aRი niS სno , rom „mCagvrels“ gacilebiT metad esaWiroeba bodiSi da 

patieba vidre „daCagruls“. aRsaniSnavia, rom bodiSis moxda unda iyos droSi sworad 

SerCeuli, ar unda dagviandes, radgan, adamianuri fsiqologiidan gamodinare, mxare-

ebi drois gasvlasTan erTad sxvadasxvanairad ixseneben faqtebs da sxvanairad afase-

ben mas. aseve rekomendaciis saxiT SeiZleba iTqvas, rom pre-bodiSi6 araa gulwrfeli 

da namdvili, ar SeiZleba moixado bodiSi da ganicado is rac ar momxdara, aseve arae-

feqturia bodiSis moxda manamde, sanam meore mxare mixvdeba Tu ra SeemTxva saerTod. 

am SemTxvevas aaron lazari uwodebs  Get off easy apology 7- is.   

 molaparakebis procesSi, rodesac mxare mediators esaubreba „Caucus“-ze, medi-

atori valdebulia auxsnas yovelive zemoT aRniSnuli bodiSis Sesaxeb mas, rodesac 

umartavs Tu  ra aris Negotiation dance8 (molaparakebis cekva). mediatori procesis am 

etapze valdebulia ganumartos mxares, rom swori bodiSi es aris urTierTobis mog-

varebisken gadadgmuli udidesi nabiji, Tu ki mediatori xedavs, rom mxare Tavs ika-

vebs bodiSisgan da calsaxaa, rom Serigeba sxva mxriv ar dadgeba, valdebulia gaacnos 

mxares misi realuri mdgomareoba da daexmaros mas gaiazros Tu ra roli ekisreba mis 

bodiSs konfliqtis mogvarebaSi. mediatori mxares anaxebs mis Secdomebs ise, rom mxa-

re Tavad midis pasuxebamde. igi ivseba danaSaulis grZnobiT da cdilobs iswavlos Tu 

rogor moixados bodiSi sworad. sagulisxmoa, rom bodiSi SeiZleba manipulaciis sa-

Sualebad iqces da mediatoris valia  mxares daanaxos bodiSisa da patiebis dadebiTi 

mxareebi da ara is, romelic adamianTa fsiqikaze zemoqmedebas emsaxureba. 

mediatorisTvis mniSvnelovania im faqtorebis codna da danaxva ris gamoc ika-

veben mxareebi bodiSis moxdisgan Tavs. am faqtorebis raodenoba sakmaod didia, Tum-

ca maTi mcire CamonaTvali ase gamoiyureba: 

a. sircxvili; 

b. sakuTari Tavis damcirebis SiSi; 

g. sasjelis SiSi; 

d. naklebi informaciuloba imis Sesaxeb moiqca Tu ara mxare cudad; 

e. self – centred persons – adamianebi, romlebic Tavs Tvlian samyaros centrad da 

aseve Tvlian rom ubralod Secdomas ar uSveben; 

                                                 
4  Lazare A., On Apology, Oxford University Press, USA, 2005, 8. 
5  iqve,  6. 
6  iqve, 171. 
7  iqve, 174. 
8  Schlie H. E., Young A. M., The Rhythm of the Deal: Negotiation as a Dance, ESMT, 2008, 1. 
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v. Tavis arideba „sasjelisgan“; 

z. gancalkevebis saSualeba —  miayeno tkivili adamians da amiT gawyvito kavSiri. 

bodiSis moxdisgan Tavis arideba  saukeTeso saSualebaa am miznis misaRwevad9. 

patiebis procesi iwyeba gulSi da mTavrdeba gonebaSi, gulSi am procesis dawye-

ba SeiZleba daukavSirdes mraval faqtors, maT Soris sworad moxdil bodiSs, radgan 

es emociuri procesia. gonebaSi ki adamiani xarSavs misTvis saWiro informacias. imis-

Tvis, rom apatios, igi amuSavebs mxarisgan miRebul pasuxebs Tavis SekiTxvebze. mxari-

saTvis aucilebelia „mCagvrelisgan“ danaSaulis dadastureba, sinanuli, mizezebis 

gageba Tu ram gamoiwvia „mCagvrelis“ saqcieli da yvelaze mniSvnelovani mxarem unda 

miiRos garantia imisa, rom aseTi ram meored ar ganmeordeba da es Sepireba unda iyos 

gulwrfeli. 

„daCagruli“ iseve, rogorc „mCagvreli“ yovelTvis acnobiereben TavianT ro-

lebs konfliqtis dros. „daCagrulebi“ irCeven ramdenime gzas konfliqtis mosagva-

reblad: 

1) wyenaze Tvalis daxuWva — es aris mdgomareoba mxarisa, rodesac piri dgeba 

sruli amneziis poziciaSi, misTvis mTavaria daajeros Tavisi Tavi, rom araferi mom-

xdara, Tumca daviwyeba faqtisa ar arsebobs. „amneziis gzis“ arCeva moiTxovs energias 

da nervebs. SeinarCuno es pozicia rTulia da odesRac, aucileblad amoxeTqavs vul-

kaniviT Seuracxyofis grZnoba, romelsac piri SeiZleba mravali wlis ganmavlobaSi 

malavdes. 

2) msxverplis rolSi Sesvla — es aris yvelaze araadekvaturi, Tumca sakmaod 

popularuli gza moagvaro konfliqti (Tavis arideba). am dros „daCagruls“ uyvarde-

ba sakuTari Tavi, siamovnebs is Tu rogor saubrobs yvela ramdenad cudi adamiania 

„mCagvreli“. aseTi adamianebi arian damRlelebi da xSirad gamaRizianeblad moqmede-

ben sociumze. „msxverplebi“ rCebian am rolSi mTeli Tavisi sicocxle da CvevaSi ga-

dasdiT iyvnen mudam cxovrebisagan da sxvebisgan daCagrulni. 

3) saukeTeso gamosavalia daiwyo patiebis procesi. amisaTvis saWiroa adamiani 

dadge sakuTar Tavze maRla da gamoxvide msxverplis mdgomareobidan, imis miuxeda-

vad, rom es pozicia  sakmaod tkbili da saamoa bevri adamianisTvis. patiebis procesi 

unda iwyebodes adekvaturi, efeqturi da gulwrfeli bodiSis Semdeg. patieba ar niS-

navs daviwyebas, es aris erT-erTi yvelaze moraluri qceva, sakmaod Znelad gadasad-

gmeli nabiji. patiebisaTvis umniSvnelovanesia „mCagvrelma“ gasces yvela mis winaSe 

dasmul SekiTxvas pasuxi, axsnas mizezebi misi qcevisa, gamoxatos sinanuli da Sinagani 

„tanjva“ imisa, rom danaSaulis grZnoba awuxebs. patieba, rogorc aRiniSna, araa da-

viwyeba faqtisa, is ar aris gadaylapva wyenisa da Seuracxyofisa, is arc kapitulaciaa. 

patiebis dros ar unda gqondes damarcxebulis SegrZneba. mediatori, rogorc Suama-

vali, uxsnis mxares Tu ras niSnavs realuri patieba, ra dadebiTi Tvisebebi aqvs mas. 

aucilebelia ganmartos upatieblobis saSineli Sedegebi da mxares unda daanaxos, 

rom konfliqtis Caylapva an msxverplis mdgomareobaSi Sesvla Zlieri adamianebis 

Tviseba araa. patiebas adamianebi aRweven, rodesac diskomforts aRar igrZnoben meo-

re mxaresTan urTierTobis dros, Tumca kvlacav unda aRiniSnos, rom  miteveba da-

viwyeba, amnezia araa. mitevebis dros vpatiobT adamians da ara qcevas. 

 

                                                 
9  Lazare A., On Apology, Oxford University Press, USA, 2005, 160, 161,162. 
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4. daskvna 

daskvnis saxiT SeiZleba iTqvas, rom bodiSis da patiebis roli ganuzomelia me-

diaciis procesSi. kargi mediatori gaiTvaliswinebs am ori fenomenis mniSvnelobas 

da daanaxebs amas mxareebs. gulwrfeli bodiSis moxda da patieba molaparakebis war-

matebiT dasrulebis erT-erTi ganmsazRvreli faqtoria. rogorc aRvniSne, mediacias 

Tanxmdebian mxareebi, romlebsac konfliqtisas yvela damakavSirebeli Zafi ar gauwy-

vetiaT, maTTvis mniSvnelovania urTierToba da misi momavali, isini xvdebian, rom 

konfliqtis mogvarebis efeqturi, iafi, swrafi da kontrolirebadi gza mediaciaa, 

maT kargad ician, rom molaparakebis dros Tavad gansazRvraven Tavis beds (rac sasa-

marTlo procesis dros warmoudgenelia), Sesabamisad, araformalur procesSi nebis-

mieri saxis  urTierTobebis mosagvareblad „SesTavazo da miiRo bodiSi“10  saukeTeso 

saSualebaa miaRwio mediaciis umTavres daniSnulebas, mogvardes realuri adamianu-

ri urTierToba. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
10  Lazare A., On Apology, Oxford University Press, USA, 2005, 1. 
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Levan Zhorzholiani  

Apology and Forgiveness in the Mediation Process 

1. Conflict 

A dispute/conflict arises between the parties on a daily basis, it can be caused by such factors as the 
conflict of interests, the illusion that there is a conflict or just a whim. We can say that when people 
perceive the same things or events differently or narrate the same facts in different ways - it can become a 
major factor for the emergence of a conflict between the parties. If the case is not a whim, but the real 
incompatibility of interests or with the dissenting opinion or the illusion that there is a conflict, then in the 
parties an important role is played by an emotional charge. The Emotional charge depends on the sum of 
thought and emotion. As far as the emotions are great, it is more likely to quickly burn bridges linking the 
two parties and, at the same time, the ability of healthy judgment as to whether it will be possible to restore 
a broken relationship is reduced. The reason for the emergence of the conflict is not always real, but in all 
cases people’s behavior is identical – they are trying to convince one another that their views are correct, 
then they make irrational decisions or just get irritated; this is followed by the most active, albeit the fatal 
stage, i.e. breaking all the links between the two parties. 

After the hottest and most emotional stage of the conflict is over, the parties think about how to 
finish and/or resolve it. An argument/dispute has always been associated with unpleasant sensations, 
discomfort, accordingly, its resolution is in the interests of the parties. Not only may a dispute/conflict arise 
between individuals, but also between social groups, parties may be represented by individuals and by 
social groups as well. A conflict takes place daily and people create it themselves. A conflict is not created 
by a religion or race, social status or political beliefs, ethnicity or sexual orientation. None of the religions, 
races or ethnoses preaches a conflict; humans’ interpretation of any given issue creates a conflict, plus a 
feeling that each opinion is the truth. This feeling is much stronger during the conflict period.  

No matter whether the parties to the dispute get rid of or do not get rid of the emotional background, 
in any case they start looking for the ways of conflict resolution and most often they refer to negotiations. 
Negotiation is still the most civilized achievement of humanity among those that are used to resolve the 
conflict. According to psychology, all conflicts have points of intersection. It helps the parties to start a 
dialogue and if the party clearly sees the points of intersection, it (party) just follows them and tries to 
guess what the other side/party needs. During talks, the most important thing is – to find out what the 
opponent wants. Empathy1 then breaks into the foreground. The empathetic ability is in every person, at the 
same time, the opposite side is always trying to hold the stagnant position of the other party, having 
empathy towards a party to the conflict is like heroism. The above-mentioned ways are perfectly drawn, but 
it must be admitted that empathy cannot be imperatively demanded from a person, and it cannot be forced 
to find any crossing points of the conflict, either. Moreover, the parties more often use the system of values, 
which is the worst alternative for conflict resolution. Streamline the decision-making process as a result of 
its design rationale. This is a protective mechanism and is characterized by its position in an acquittal. Not 
even rationalization can lead to the resolution of the conflict. The evaluative categories constitute a threat to 
the dialogue (the point to be wrong or right). During a dialogue, the main thing is the desire to actually 
negotiate and the required mood for this. Mood is both mental and physical readiness for the behavior. In 
addition, the parties need an environment, a tool to begin a dialogue. In conclusion, it can be said that for 

                                                 
 Master Student, TSU Faculty of Law.  
1  Human Ability to Express Sympathy to Others and Understand their Psychological Condition. Glossary of 

the Social and Political Terms, ed.: M. Chitashvili, Tb., 2004, 351. 
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the dialogue mood is essential, the mood with all its constituent elements: an environment and a suitable 
situation. For a conflicting party it is difficult or even impossible to create all the above listed mental or 
physical factors, accordingly, a rational solution to start negotiations and actually resolve the conflict is to 
resort to a professional mediator, negotiator, the mediator who will help the parties to implement the right 
to communicate and resolve the conflict, restore human relationships, which is the most relevant and 
sensitive factor. 

 
2. Mediation 

There are several ways of resolving a conflict/dispute. They can be divided into formal and informal. 
A formal way is the court, after addressing, the process becomes uncontrollable, extra costs arise, a party 
may have to go to court for at least a year and a half and spend energy and time. Through trials human 
relations issues are not resolved. Statistically, at court or during arbitration proceedings parties often do not 
receive what they had originally requested. 

For a businessman, as well as for all rational people, it is more comfortable to resolve a conflict 
quickly and at a lower cost. Informal ways are: mediation, negotiation, self-help and avoidance. Mediation 
is one of the forms of negotiation and without it the mediation process is unimaginable. During self-
assistance, the other side is trying to resolve the dispute without the intervention of the third party and 
while avoiding it the party is trying to abstain from any way of resolving the dispute and to forget the fact 
of the conflict, which may be compared to a slow-acting bomb; it will be discussed in detail in Apology 
and Forgiveness. Mediation is an informal, fully controllable by a party, inexpensive and quick process, In 
the case of its failure the parties may apply to the court or arbitration at any time. There are lots of 
definitions of mediation and following from its informality it is not surprising that various countries define 
it differently. To illustration, it can be said that mediation is one of the forms of negotiation the parties 
appeal to if they do not wish to break off relations, because for them it is important as they understand that 
the conflict may end up with negotiations. The parties themselves decide how to end a dispute and what 
outcome negotiations will have. Communication will be provided by a professional mediator who will try 
to show the plaintiffs the current situation, the real condition they are in, and taking into account the 
interests of the parties help them to reach an agreement, which will not only resolve the dispute but also 
solve the problem of human relationships. 

It is noteworthy that during the mediation process a party can leave the process at any time and 
abandon negotiations. This feature of mediation contains both positive and negative sides. The parties are 
free during the process, which may be a reason for the failure of negotiations; however, negotiations 
without freedom lose their real essence. 

 
3. Apology and Forgiveness 

“One of the most profound, deep human interactions is to propose and adopt apology,”2 these are the 
words with which Aaron Lazar, professor of psychiatry at the University of Massachusetts, Dean of the 
Medical School, starts his book "On Apology". Apology has an ability to cure people's fears, 
dissatisfaction, discomfort and outrage. Apology may persuade a party to deny revenge and to gain 
forgiveness from the oppressed side.3 When you get acquainted with this book, little by little you start 
feeling  that many people in the society do not know how to apologize properly. For a large number of 
people who are interested in mediation the role of apology might not be as relevant as a mediator’s tactics 
or gaining authority among the parties, etc. The truth is that we cannot escape the issues of apology and 
forgiveness in dispute resolution. During the conflict every person acknowledges his/her own role, whether 

                                                 
2  Lazar A., On apology, Oxford University Press, USA, 2005, 1. 
3  Id, 1. 
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he/she is an oppressed or an oppressor. In the oppressed person is formed a fear of being reattributed, 
which accumulates in mind so steadily that it is difficult and, in fact, impossible to ignore it. 

There are numerous cases when abstaining from apologizing has destroyed families, friendships, and 
other important relationships, even business relationships. People become upset about many things, and it is 
difficult to define or calculate it in advance, because it exceeds the capabilities of the human mind, but an 
effective apology can prevent "fatal" consequences. Even a late apology can give a result, but it should be 
noted that the most important factors are its form, time and place, as well as the mood which accompanies 
the discussion. A delayed or timely well-selected apology is characterized by common features such as 
emotional pain, the initial restraint from apology, feeling of guilt, simplicity and genius of rendering an 
apology, expressing spontaneous nobility towards the oppressed, forgiveness, restoration of human 
relations. Apologizing is a part of everyday life and the more importance will be given to it the more 
benefit people will receive in relations.  

It should be noted that not only individuals make an apology, governments apologize, politicians, 
organizations, etc. The range of sincerity of "We are sorry" said by Governments/States is the easiest to 
guess. The phenomenon of apologizing became popular after the Cold War, when states realized that 
through dialogue or even adequate recognition of the offense they could get a much bigger profit than via 
military action.  

Aaron Lazar cited the fact that in China there is a company working on apologizing "Tianjis Apology 
and Gift Center", where the employees are middle-aged educated people - mostly lawyers, psychologists, 
teachers, doctors, social workers – who, following a proper request, apologize for the applicants, write 
letters, send gifts, etc. Their work has effectively reflected on the relations of many families or business 
partners. 

Everyone is taught from childhood that if anything goes wrong, they should apologize instantly 
because otherwise it is not ethical, and if one is rendered an apology by someone, he/she must forgive by 
all means. Aaron Lazar calls such kind of apologies "Just talk apology"4- In Georgia, during Lent Orthodox 
Christians celebrate "Forgiveness Sunday". This idea, of course, is perfect, but a question arises whether 
the phrase spread in social networks "forgive me if I ever ever did anything wrong to anyone" is a sincere 
apology and whether and it is actually directed to the heart of the person who has really been hurt. Apology 
is intimate and it should be rendered on your behalf, as it is important for the "oppressed" to feel that you 
suffer from the feeling of guilt and that you want to get rid of it. The "oppressed" should see that you regret 
and that the same thing will never happen again; all the questions should be answered  and only after that 
starts the process of forgiveness. Forgiveness is to be gained by winning, it cannot be stolen. For that it 
would require honesty, generosity, humility, a sense of commitment, courage and sacrifice.5 

It is important to note that the "oppressors" are much more in need of apology and forgiveness than 
the "afflicted." It should be mentioned that the time for an apology must be properly selected, it should not 
be delayed; because, due to human psychology, as time goes by the parties recall and evaluate the facts 
differently. Also in the form of recommendation can be said that the pre-apology6 is not sincere and 
genuine, it is impossible to apologize and experience the case that has not happened; it is also ineffective to 
render an apology before the other party understands what has happened. In this case, Aaron Lazar calls 
such a case "Get off easy apology".7 

During negotiations, when a party is talking to a mediator about "Caucus" - the mediator is required 
to explain all the above-mentioned about apology when describing what "Negotiation dance"is.8 At this 
stage the mediator shall explain to the party that the right apology is a huge step forward towards arranging 

                                                 
4   Id. 8. 
5  Id. 10. 
6  Id. 171  
7  Id. 174. 
8  Schlie H. E., Young A. M., The Rhythm Of The Deal: Negotiation as a Dance,  ESMT, 2008, 1. 
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the relations, if the mediator finds that a party has been reluctant to apologize and if it is clear that 
reconciliation will not be achieved otherwise, he/she shall inform the party about the real condition and 
help him understand what role an apology has in conflict resolution. The mediator shows a party’s mistakes 
so that the party finds the answers itself. It is filled with feeling of guilt and is trying to learn how to 
apologize properly. It is noteworthy that an apology can become a means of manipulation and the 
mediator's duty is to to show the party the positive aspects of apology and forgiveness and not those that 
affect the human psyche. 

For the mediator is important to know those factors and see why the parties abstain from apology. 
These number of such factors is quite big, but the short list is as follows: 

A. Shame 
B. Fear of self- humiliation. 
C. Fear of punishment. 
D. Less informativeness about whether or not the parties have behaved badly. 
E. Self-centered persons - people who consider themselves the center of the universe, and believe 

that they do not make mistakes. 
F. Avoiding "punishment." 
G. Means of separation - harm a person and thus cut the relations, abstaining from apology is the 

best way to achieve this goal.9  
The process of forgiveness starts in the heart and ends in the mind. The beginning of this process in 

the heart may be connected to many factors including proper apologies, because it is an emotional process. 
In his mind a human processes the necessary information. In order to forgive, he considers the other party’s 
responses to his questions. For the party in order to forgive it is necessary to get the confession of the 
offence and the confirmation of regret from the “oppressor”; the party should also understand the reasons 
which caused the “oppressor’s” behavior and, what is most important, the party should receive a guarantee 
that such thing will never happen again and this promise should be sincere. The "Oppressed” as well as the 
“oppressor” always acknowledge their roles in the conflict. The “disadvantaged” choose several ways to 
resolve the conflict: 

1. Resentment turns a blind eye - it is a condition of the party when a person places him-
self/herself in the full amnesia position, for him/her it is important to convince himself/herself that nothing 
has happened, though it is impossible to forget the fact. Choosing the “amnesia way” requires energy and 
nerves. This position is difficult to maintain and once the feeling of insult, which the person has been 
hiding for many years, will erupt like a volcano.  

2. Being in the capacity of the victim - this is the most inappropriate, but rather a popular way to 
solve the conflict (avoidance). In such case the “afflicted” falls in love with himself/herself and is pleased 
to hear everybody saying how bad the “oppressor” is. Such people are often tiresome and they often irritate 
society. “Victims” remain in this role throughout their lives and for them being always oppressed by life in 
general and by others becomes a habit. 

3. The best solution is to start the process of forgiveness. For this a human must stand superior to 
himself and come out of the victim's condition, despite the fact that this position is very sweet and pleasant 
for a lot of people. Forgiveness process should begin after an adequate, efficient and sincere apology. 
Forgiveness does not mean forgetting, it is one of the most moral behaviors, a step rather hard to take. For 
forgiveness it is essential that the "oppressor" answer all the questions, explain the reasons for his behavior, 
express remorse and inward "suffering", acknowledge his guilt. As noted, forgiveness is not forgetting the 
fact; it is neither pocketing an offence or resentment nor capitulation. During forgiveness, you must not 
have a sense of failure. The mediator explains to a party the meaning and positive qualities of the real 
forgiveness. It is necessary to interpret the terrible results of un-forgiveness and show the party that 
swallowing the conflict or being in the victim’s condition is not a strong man’s trait. People reach 

                                                 
9  Lazar A., On apology, Oxford University Press, USA, 2005, 160-162. 
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forgiveness when they no longer feel discomfort in the relationship with the other party, but still it should 
be noted that forgiveness, forgetting is not amnesia. When forgiving, we forgive a person and not his 
behavior. 

 
4. Conclusion 

In conclusion, it can be said that apology and forgiveness have an invaluable role in the mediation 
process. A good mediator will take into account the importance of these two phenomena, and show it to the 
parties. A sincere apology and forgiveness are the crucial factors for the successful completion of 
negotiations. As I have mentioned, mediation is accepted by the conflicting parties if not all the connecting 
threads are destroyed; for them relationship and its future are important, they realize that mediation is an 
effective, inexpensive, fast and controlled way for conflict resolution, they are well aware that during 
negotiations they determine their fate themselves (it is impossible to imagine it during the trial); 
accordingly, in an informal process, in order to settle any kind of relationship conflicts, "offering and 
accepting an apology"10 is the best way to achieve the main purpose of mediation, establishing a real 
human relationship. 

                                                 
10 Lazare A., On apology, Oxford University Press, USA, 2005, 1. 
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simon takaSvili

 

mediaciis, rogorc davis alternatiuli gadawyvetis formis, 

mniSvneloba koleqtiuri SromiTi davis ganxilvisa da gadawyvetis 

procesSi 

1. Sesavali 

Tanamedrove samoqalaqo brunvis mzardi ganviTarebis pirobebSi, sul ufro aq-

tualuri xdeba SromiTi urTierTobebis sakanonmdeblo mowesrigebis sakiTxi. xSirad 

SromiTsamarTlebrivi urTierTobis pirobebSi, e.w. subordinaciuli urTierTobisas,1 

erT-erTi mxaris interesebis upiratesi dacvis xarjze meore mxaris pirovnuli inte-

resebi ilaxeba. es ki gansakuTrebiT xSiria im SemTxvevaSi, rodesac damsaqmebeli mis-

Tvis miniWebul uflebamosilebaTa farTo speqtrs borotad iyenebs. am TvalsazrisiT, 

mniSvnelovania SromiTi urTierTobebisas warmoSobili davis gadawyvetis wesi. Sromi-

Ti urTierTobisas warmoSobili dava, Tavisi specifikidan gamomdinare, garkveul sir-

TuleebTanaa dakavSirebuli. am mxriv, gansakuTrebiT sayuradReboa bolodroindeli 

sakanonmdeblo cvlilebebi,2 romlebic saqarTvelos Sromis kodeqsSi (SemdgomSi — sSk) 

aisaxa. aRniSnuli cvlilebebiT mniSvnelovnad mowesrigda SromiTi urTierTobebisas 

warmoSobili koleqtiuri davisa da misi ganxilvis wesi. amdenad, qarTul Sromis samar-

TalSi davis alternatiuli formis — mediaciis SemotaniT, sSk demokratiuli da soci-

aluri kanonmdeblobis gzas daadga, rac, upiratesad, adamianTa Soris socialuri ur-

TierTobebis SenarCunebasa da maTi interesebis Sesabamisi  gadawyvetilebis miRebas 

gulisxmobs. statiis umTavres mizans swored sSk-Si koleqtiuri davis mimarT ganxor-

cielebuli cvlilebis analizi warmoadgens. naSromis bolos warmodgenili iqneba is 

sakanonmdeblo rekomendaciebi, romelebic sasurvelia sSk-Si aisaxos.   

 
2. koleqtiuri SromiTi xelSekrulebis arsi 

2.1. zogadad SromiTsamarTlebrivi urTierTobis Sesaxeb 

zogadad, Sromis samarTali kerZo samarTlis mowesrigebis farglebSi imitom 

Tavsdeba, rom SromiTi urTierToba Tanasworobisa da nebis Tavisufali gamovlenis 

safuZvelze dadebuli xelSekrulebis safuZvelze warmoiSoba.3 SromiTi SeTanxmeba 

dasaqmebulsa da damsaqmebels Soris dadebuli xelSekrulebaa, romelic sakanon-

mdeblo normebis Sesabamisad, mxareTa uflebebsa da movaleobebs warmoSobs.4 Tana-

medrove doqtrinaSi, qvemdebareobis principi SromiTi xelSekrulebis ZiriTad maxa-

                                                 
  Tsu-is iuridiuli fakultetis magistranti.  
1  qardava e., Sromisa da nardobis xelSekrulebis urTierTmimarTebis sakiTxisaTvis, `samar-

Tlis Jurnali~, 2009, 1, 220. 
2  2013 wlis 12 ivnisis sakanonmdeblo cvlilebebiT Zireulad Seicvala saqarTvelos Sromis 

kodeqsis normebi. miuxedavad aRniSnuli cvlilebebisa, mTeli rigi sakiTxebi kvlav 
problemuria da praqtikuli TvalsazrisiT met dakonkretebas saWiroebs. 

3      zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, Tb., 2005, 178. 
4  Marlize V.J., The Validity of a Restraint of Trade Clause in South Africa as a Contractual Term in an Employment 

Contract, Texas Wesleyan Law Review, Vol. 10, 2003-2004, 173, ix. <http://heinonline.org/ HOL/Page?men_ 
tab=srchresults&handle=hein.journals/twlr10&id=3&size=2&collection=journals&terms=CONTRACT|EMPLOY
MENT|Contract|Employment&termtype=phrase&set_as_cursor=2#178>, [20.01.2014]. 
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siaTebel niSnad udavod aris miCneuli.5 aRniSnuli dasaqmebulis daqvemdebarebul 

mdgomareobaSi yofnas gulisxmobs, Tumca mniSvnelovania isic, rom Sromis samarTal-

Si kerZo samarTlisaTvis damaxasiaTebeli uflebebisa da Tavisuflebebis SenarCune-

ba xdeba. magaliTad, ucvleli saxiTaa warmodgenili xelSekrulebis dadebis Tavi-

suflebis principi.6 amdenad, Sromis samarTli kerZosamarTlebrivi xasiaTis matare-

belia7 da SromiTi xelSekrulebac kerZo samarTliT mowesrigebuli institutia.8 

 
2.2. koleqtiuri SromiTi xelSekrulebis                                                                

samarTlebrivi mowesrigeba sSk-Si 

sSk-is me-3 kari koleqtiur SromiT xelSekrulebis mowesrigebas exeba. kodeqsi-

seuli ganmartebiT, koleqtiuri xelSekruleba ideba erT an met damsaqmebels an erT 

an met damsaqmebelTa gaerTianebas da erT an met dasaqmebulTa gaerTianebas Soris.9 

amasTan, koleqtiuri xelSekruleba namdvilobisTvis savaldebulo werilobiT for-

mas moiTxovs. koleqtiuri SromiTi xelSekruleba SesaZloa rogorc gansazRvruli, 

ise ganusazRvreli vadiT daidos. zogadad, koleqtiuri SromiTi xelSekrulebis da-

debis dros damsaqmebeli da dasaqmebulTa jgufi winasaxelSekrulebo etapze Tan-

xmdebian xelSekrulebis pirobebze, maT Soris, gansazRvraven anazRaurebis, Sesvene-

bis, Svebulebis da sxva pirobebs.10 amdenad, koleqtiuri xelSekruleba, ZiriTadad, 

efuZneba imave principebs, romlebsac individualuri xelSekruleba im gansxvavebiT, 

rom koleqtiuri xelSekruleba SeiZleba daidos mxolod werilobiTi formiT. aseTi 

xelSekrulebis dadebisas dasaqmebulTa gaerTianeba moqmedebs warmomadgenelTa 

meSveobiT da warmomadgenlobis dadastureba werilobiTi mindobilobiT xdeba. 

 
3. koleqtiuri dava da mediacia 

3.1. koleqtiuri davis arsi 

sSk-is 47-e muxlis me-61 nawilis Tanaxmad, koleqtiuri SromiTi urTierTobisas 

warmoSobili dava SesaZloa gadawydes SemaTanxmebeli procedurebiT. SemaTanxmebeli 

procedurebis samarTlebrivi mowesrigeba ki kodeqsis 481-e muxlSia mocemuli. aR-

niSnuli muxlis pirveli punqti erTmaneTisagan ganasxvavebs pirdapir molaparakeba-

sa da mediaciis proceduras, romelic saqarTvelos Sromis, janmrTelobisa da socia-

luri dacvis ministris mimarTvis safuZvelze iwyeba. mniSvnelovania, rom mxareebs 

davis warmoSobis SemTxvevaSi nebismier dros aqvT SesaZlebloba, mimarTon ministrs 

mediaciis dawyebis mizniT da warmoSobil davaze mediatoris, rogorc damoukidebe-

li da neitraluri piris, daniSvna moiTxovon. zemoaRniSnulidan gamomdinare, kanon-

mdebelma, SeiZleba iTqvas, rom interesTa Rirebulebebis urTierTSejerebis Sede-

gad, Sesabamisi SemaTanxmebeli procedurebis kanonSi reglamentirebiT, mxareTa So-

ris socialuri urTierTobis SenarCunebisken kidev erTi mniSvnelovani nabiji ga-

dadga. 
 

                                                 
5  CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, Tb., 2011, 113. 
6  amiranaSvili g., diskriminaciis akrZalva SromiT urTierTobaSi, Sromis samarTali 

(statiaTa krebuli), Tb., 2011, 143. 
7  ZamukaSvili d., Sromis samarTali, (me-2 gadamuSavebuli gamocema), Tb., 2009, 16. 
8  jorbenaZe s., samoqalaqo kodeqsis calkeuli samarTlebrivi institutebis moqmedeba 

Sromis kodeqsTan mimarTebiT, samarTlis Jurnali `sarCevi~, 1-2 (3-4), 2012, 17.  
9  ix. saqarTvelos Sromis kodeqsis 41-e muxlis pirveli punqti.  
10  ix. <http://www.dummies.com/how-to/content/collective-bargaining-basics-labor-unions-negotiat.html>, [20.01.2014]. 
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3.2. mediaciis arsi zogadad 

adamianTa Soris warmoSobili davis gadawyvetis erT-erTi mniSvnelovani da, 

amave dros, uZvelesi xerxi mediaciaa. mediaciis gziT SesaZlebelia arsebuli kon-

fliqtis mxareTa interesebis Sesabamisad gadawyveta ise, rom SenarCunebul iqnas sa-

marTlis umTavresi miznebic. samarTlis amocana xom adamianTa Tanacxovrebis Sede-

gad warmoSobili konfliqtebis samarTlianad mowesrigebaa.11 mediacia davis gadawy-

vetis efeqturi da inovaciuri meqanizmia. is moiazrebs modave mxareebs Soris mola-

parakebas mesame neitraluri monawilis meSveobiT.12 mediacia es aris damoukidebeli 

sxva mesame piris daxmarebiT iseTi aRmocenebuli da problematuri sakiTxis gadawy-

veta, romlis gadaWrac damsaqmeblisa da dasaqmebulis mier ver moxdeboda damouki-

deblad, daxmarebis gareSe.13 mniSvnelovania isic, rom mediaciis procesSi mxareebi 

Riad afiqsireben TavianT moTxovnebsa da winadadebebs gansaxilvel sakiTxebTan da-

kavSirebiT.14 

 
3.3. mediaciis roli koleqtiuri davis gadawyvetaSi 

rogorc aRiniSna, sSk-Si koleqtiuri davis gadawyvetisas kanonmdebelma media-

ciis instituti Semoitana. mniSvnelovania ganisazRvros mediaciis, rogorc garkveu-

li procesis, dawyebisa da mimdinareobis etapebi. aRniSnuli sakiTxis mowesrigeba sa-

qarTvelos mTavrobis 2013 wlis 25 noembris 301 `koleqtiuri davis SemaTanxmebeli 

procedurebis ganxilvisa da gadawyvetis wesis damtkicebis Sesaxeb~ dadgenilebiT 

(SemdgomSi dadgenileba) moxda. aRniSnuli dadgenileba mediatoris arCevis, daniS-

vnisa da mimdinareobis procedurebs detalurad awesrigebs.  

 
3.3.1. saxelmwifo struqturis (ministris) roli mediaciis procesSi 

dadgenilebis me-4 muxlis me-9 punqtis Tanaxmad, molaparakebis nebismier sta-

diaze, SeTanxmebis misaRwevad koleqtiuri davis mxares ufleba aqvs, werilobiT mi-

marTos ministrs mediaciis dawyebis mizniT, koleqtiur davaze mediatoris daniSvnis 

Taobaze, ris Sesaxebac imave dRes werilobiT acnobebs koleqtiuri davis monawile 

meore mxares. aRniSnulidan gamomdinare, naTelia, rom mediaciis procesi, gansxvave-

biT SemaTanxmebeli procedurisgan (pirdapiri molaparakebisgan), arasavaldebuloa 

da mTlianad mxaris iniciativazea dafuZnebuli.  

mniSvnelovania sSk-is 481-e muxlis me-4 punqtisa da dadgenilebis e.w. sagamonak-

liso danawesi, romlis Tanaxmadac, maRali sazogadoebrivi interesis arsebobis Sem-

TxvevaSi, ministrs SeuZlia mxaris mimarTvis gareSe sakuTari iniciativiT daniSnos 

mediatori.15 ministris mier koleqtiur davaze mediatoris daniSvnis momentidan me-

diaciis procesi dawyebulad miiCneva. mediatorebs xSirad zegavlenis moxdena SuZ-

                                                 
11  cipeliusi r., iuridiuli meTodebis moZRvreba, me-10 gadamuSavebuli gamocema, miunxeni, 

2006, 13.  
12  iremaSvili q., mediaciis integrireba samarTlis skolis saswavlo programaSi, davis al-

ternatiuli gadawyveta, weliwdeuli, Tb., 2012, 7. 
13  mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, davis alternatiuli 

gadawyvetis erovnuli centris kvleva, (red. g. cercvaZe), Tb., 2013. 
14  Moore W. C, The Mediation Process, Practical Strategies for Resolving Conflict, updated  and  revised  3rd ed., 

San-Francisco, 2003, 221. 
15  ix. saqarTvelos mTavrobis 2013 wlis 25 noembris 301 `koleqtiuri davis SemaTanxmebeli 

procedurebis ganxilvisa da gadawyvetis wesis damtkicebis Sesaxeb~ dadgenilebis me-4 
muxlis me-10 punqti. 
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liaT mxareebze maTi pirovnebis, piradi Tvisebebisa da im urTierTobis gamo, rome-

lic maT aqvT damyarebuli modave mxareebTan.16 Catarebuli kvlevis Tanaxmad, pozi-

tiuri damokidebulebis mowoneba da survili im pirisa Tu organizaciis mxridan, ro-

melic maT mier aris mowonebuli, didi zegavlenis moxdena SeuZlia.17 swored aqedan 

gamomdinare, mizanSeuwonlad unda iqnas miCneuli mediatoris ministris mier daniS-

vna da am procesSi mxareTa nebis avtonomiis SezRudva. aRniSnuli imperatiuli norma 

TiTqos mediaciis process warumateblad dasrulebisaken ubiZgebs.  

mniSvnelovania, rom mxareebi valdebulni arian monawileoba miiRon davis media-

toris monawileobiT warmarTul procesSi. mediacia nebayoflobiTi proceduraa da 

savaldebulo mediacia mediaciis bunebisaTvis sruliad Seusabamod miiCneva, xolo am 

erTmniSvnelovnad gabatonebuli mosazrebis Tanaxmad, ar unda arsebobdes mxareTaT-

vis dakisrebuli valdebuleba davis mediaciis gziT gadawyvetis Sesaxeb.18 sSk-is 481-e 

muxlis me-5 punqtis Tanaxmad, davis nebismier stadiaze ministrs ufleba aqvs Sema-

Tanxmebeli procedurebi Sewyvitos. mediaciis nabayoflobis xazgasasmelad evropis 

qveynebSi, maT Soris germaniaSi, dadgenilia, rom swored mxareebs SeuZliaT mediaciis 

procesis nebismier dros Sewyveta.19 

dadgenilebis me-5 muxlis me-2 punqtis Tanaxmad ki, mediatoris SerCeva saorga-

nizacio samsaxuris mier xdeba erTiani reestridan, romelSic Sesabamisi kvalifika-

ciis mqone pirebi arian aRricxulni. mediatorebs maTi konkretul sferoSi molapa-

rakebis codnis gamo SeuZliaT modave mxareebze zegavlenis moxdena.20aqedan gamomdi-

nare, mniSvnelovania, rom reestridan mediatoris SerCeva davis sfecifikisa da medi-

atoris codnis gaTvaliswinebiT moxdes. amasTan, sasurvelia, saxelmwifom xeli Se-

uwyos mediatorTa axal da momaval treningebis ganxorcielebas, raTa mediaciis pro-

cesi mxareTaTvis efeqturad, miukerZoeblad da kompetenturad warimarTos.21 qar-

Tuli sakanonmdeblo mowesrigebiT SeiZleba iTqvas, rom mxareTa neba da, Sesabamisad, 

nebis avtonomiurobis sawyisebze dafuZnebuli mediaciis procesis fuZemdebluri 

principebi ilaxeba. cnobilia, rom mediaciis procesSi da mis dawyebamdec mxolod 

mxareebi arian uflebamosilni mediatori airCion. amdenad, zemoaRniSnuli momwesri-

gebeli norma winaaRmdegobaSi modis mediaciis zogad principebTan. 

mniSvnelovania miTiTebuli muxlis me-3 da Semdgomi punqtebi, romlebic media-

toris miukerZoeblobasa da interesTa konfliqts exeba. garda amisa, sSk-is 481-e mux-

lis me-6 punqtis danawesi mxareTa mediaciis procesSi savaldebulo monawileobis Se-

saxeb aseve sadavo da Cveulebrivi mediaciis procesisaTvis sakmaod Seusabamo dana-

wess Seicavs. cnobilia, rom mxares mediaciis procesSi nebismier dros SeuZlia ga-

nacxados, rom mas aRar surs mediaciis procesSi monawileoba.22 miuxedavad amisa, qar-

Tveli kanonmdebeli e.w. savaldebulo mediaciis instituts ganamtkicebs. zemoaRniS-

nulidan gamomdinare, SesaZloa praqtikuli TvalsazrisiT garkveuli problemebi 

warmoiSvas, ras mediaciis process da mis ganviTarebas aucileblad Seaferxebs. 

 

                                                 
16  Moore W.C., The Mediation Process, Practical Strategies for Resolving Conflict, updated  and  revised  3rd ed., 

San-Francisco, 2003, 387-388. 
17  iqve, 388. 
18  Palo G., Trevor M.B., EU Mediation Law and Practice, Oxford, 2012, 140. 
19   iqve, 141. 
20  Moore W. C., The Mediation Process, Practical Strategies for Resolving Conflict, Updated  and  Revised  3rd ed., 

San-Francisco, 2003, 388. 
21   Palo G., Trevor M.B., EU Mediation Law and Practice, Oxford, 2012, 142. 
22   cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-is 

iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 264. 
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3.3.2. mediatoris momsaxurebis anazRaurebis wesi 

mediatoris mier gaweuli momsaxurebis anazRaurebis wesis Sesaxeb mniSvnelova-

nia dadgenilebis me-6 muxli, romlis Tanaxmadac, koleqtiur davaze daniSnuli media-

toris momsaxurebisa da masTan dakavSirebul xarjebis anazRaurebas uzrunvelyofs 

saministro. amasTan, aRniSnuli muxlis `g~ qvepunqtis Tanaxmad, mediaciis dRiuri 

momsaxurebis Rirebuleba Seadgens 60 lars. mniSvnelovania gairkves, ramdenadaa ga-

marTlebuli mediaciis dRiuri Rirebulebis konkretuli TanxiT dadgena. gavrcele-

buli Sexedulebis Tanaxmad, mediatoris mimarT momsaxurebis gadaxda unda moxdes 

konkretuli saqmis sirTulidan gamomdinare. es imas niSnavs, rom gaTvaliswinebuli 

iqneba mediaciis procesis xangrZlivoba, daxarjuli dro, saqmis sirTule da sxva ga-

remoebebi. rac mTavaria, yvela SemTxvevaSi mediaciis procesis saerTo Rirebuleba 

sasamarTloSi saqmis warmoebis Rirebulebaze naklebi unda iyos.23amdenad, SeiZleba 

iTqvas, rom mediaciis dRiuri momsaxurebis erTmniSvnelovnad dadgena mTlad gamar-

Tlebuladac ar unda iqnas miCneuli.  

 
3.3.3. mediatoris ZiriTadi movaleobebi 

mediatoris ufleba-movaleobebis gansazRvras exeba dadgenilebis me-7 muxli. 

aRniSnuli muxlis me-2 punqtis `a~ qvepunqtis Tanaxmad, mediatori valdebulia ganixi-

los mediaciis farglebSi mis kompetencias mikuTvnebuli sakiTxebi miukerZoeblad, 

koleqtiuri davis garemoebaTa obieqturad Seswavlis safuZvelze. aRniSnul normaSi 

erTi SexedviT ucnauri araferia, Tumca saWiroa misi detaluri samarTlebrivi anali-

zi. miTiTebuli qvepunqtis Sinaarsi arsobrivad mediatoris movaleobebs ki ara, ufro 

mosamarTlis valdebulebebs hgavs. formulireba — mediatori `valdebulia ganixilos 

mis kompetencias mikuTvnebuli sakiTxebi miukerZoelad~ niSnavs imas, rom mediatori 

ara molaparakebis da mediaciis wammarTveli, aramed Cveulebrivi arbitria, romelic 

gansaxilvel davaSi arkvevs, visi moTxovna ufro metadaa argumentirebuli. saqmis gan-

xilvisas mediatori xels uwyobs davis morigebiT dasrulebas da am TvalsazrisiT, igi 

metad frTxilad ekideba mis movaleobas. is ar moiTxovs, rom mxareebi mis mier gaJRe-

rebul mosazrebas srulad daeTanxmon da arc molaparakebebs akontorlebs, piriqiT, 

igi cdilobs informaciisa da interpretaciis dazustebasa da mxareTa komunikaciis 

xelSewyobas emsaxureba.24 amdenad, SeiZleba iTqvas, rom aRniSnuli Canaweri, garkveul-

wilad, mediators warmoaCens ise, rogorc mosamarTles, rac mediaciis procedurisa 

da, zogadad, mxareTaTvis uaryofiT movlenad unda iqnas miCneuli.  

dadgenilebis me-7 muxli mediatoris kidev ramdenime movaleobas ganamtkicebs. 

maTgan yvelaze mniSvnelovani mainc konfidencialurobis principia, romelic me-7 

muxlis `d~ qvepunqtSia mocemuli. konfidencialurobis princips exeba sSk-is 481-e 

muxlis me-9 punqtic, romlis Tanaxmadac, davis mediatori valdebulia ar gaamJRav-

nos informacia an dokumenti, misTvis, rogorc davis mediatorisTvis gaxda cnobi-

li.25 garda mediatorisa, konfidencialurobis valdebuleba modave mxareebsac ekis-

rebaT. samwuxaroa, rom amis Sesaxeb arc sSk-sa da arc dadgenilebaSi momwesrigebeli 

norma ar aris. amdenad, samarTlebrivi TvalsazrisiT, SeiZleba garkveuli probleme-

                                                 
23   ix. <http://www.cdnq.org/en/businessPartner/Epart5.html>, [21.01.2014]. 
24   Roberts S., Palmer M., Dispute Processes, ADR and the Primary Forms of Decision-Making, 2nd ed., Cambridge, 

2005, 171. 
25   Sead. Palo G., Trevor M. B., EU Mediation Law and Practice, Oxford, 2012, 142. 
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bi warmoiSvas, Tu mxare daarRvevs konfidencialurobis princips da meore mxare Se-

ecdeba amiT gamowveuli zianis anazRaurebas. 

zogadad, konfidencialuroba mediators exmareba ndobis mopovebaSi. mediaciis 

institutis mimarT ndobis faqtoris gazrdis mizniT, kanonma detalurad unda gan-

sazRvros mediaciis procesis dros miRebuli informaciis gamoyenebis pirobebi: me-

diaciaSi monawile mxareebs, mediatorebs, aseve, pirebs, romelTaTvisac, saqmianobi-

dan gamomdinare, mediaciis procesSi cnobili gaxda esa Tu is informacia anda gare-

moeba, ufleba ar unda hqondeT gaamJRavnon an Cveneba miscen aRniSnul sakiTxTan da-

kavSirebiT sasamarTloSi an arbitraJze. kanonma unda aukrZalos mediators warmo-

adginos moxseneba mediaciis procesTan dakavSirebiT sasamarTloze an sxva saxis war-

moebaSi.26 espaneTSi mxareebs, Tu mediaciis gziT SeTanxmebas ver miaRweven, erTmevaT 

saSualeba mediaciis procesis dros miRebuli konfidencialuri informacia sasamar-

TloSi saqmis warmoebisas gamoiyenon.27 amave dros, unda ganisazRvros is sakiTxebic, 

romelTa gamJRavnebis uflebac mediators yovelgvari dabrkolebis gareSe SeeZle-

ba.28 Tu mxare an mediatori, garda kanoniT gaTvaliswinebuli SemTxvevebisa,29 daar-

Rvevs konfidencialurobis princips, mas samoqalaqo an/da sisxlissamarTlebrivi pa-

suxismgebloba unda daekisros. aSS-Si mxares ar aqvs ufleba TviTon moiTxovos sasa-

marTloSi mediaciis konfidencialurobis dacva, Tu manamde es valdebuleba TviTon 

daarRvia.30 rogorc wesi, mediaciis dawyebamde mxareebi, umetes SemTxvevaSi, xels awe-

ren SeTanxmebas konfidencialurobis Sesaxeb, romelic SemdgomSi warmoadgens erT-

gvar garants, raTa maTi informacia ar iqnas gamoyenebuli saqmis sasamarTlo wesiT 

ganxilvaSi.31 

 
3.3.4. mediatoris pasuxismgeblobis samarTlebrivi safuZvlebi 

dadgenilebis me-7 muxlis me-3 punqti mediatoris samarTlebrivi pasuxismgeb-

lobis zogad wess gansazRvravs. mniSvnelovania `sSk~-is 481-e muxlis me-9 punqtic, 

romelic mediators avaldebulebs, rom mediaciis procesSi miwodebuli informacia 

ar gaamJRavnos. amasTan, unda aRiniSnos, rom kanonSi araferia naTqvami mediatoris 

pasuxismgeblobaze. zemoaRniSnulidan gamomdinare, mediatoris pasuxismgeblobis 

momwesrigebeli normis mTavrobis dadgenilebaSi da ara kanonSi arseboba mTlad mi-

zanSewoniladac ar unda iqnas miCneuli. zogadad, mediatoris pasuxismgeblobis sa-

marTlebrivi safuZvlebi detalurad unda iyos kanonmdeblobiT gawerili, raTa da-

vis warmoSobis SemTxvevaSi mxares Tavisi darRveuli uflebis dacvis realuri samar-

Tlebrivi safuZvlebi hqondes. mniSvnelovania dadgenilebis me-7 muxlis me-3 punqtis 

danawesi, romlis Tanaxmadac, mediatoris pasuxismgebloba moqmedi kanonmdeblobiT 

                                                 
26  merebaSvili a., mediaciis samarTlebrivi safuZvlebi (zogadi mimoxliva), Tsu, samagistro 

naSromi, Tb., 2011, 19. 
27  ix., <http://www.spanish-law.net/mediation.asp>, [18.01.2014]. 
28  ix., Uniform Mediation Act (last revised or amended in 2003 with prefatory note and comments), National 

Conference of Commisioners on Uniform State Laws, 10.12.2003., art. 7.  
29  evrokavSiris direqtivis me-7 muxli iTvaliswinebs iseT SemTxvevebs, rodesac 

gamarTlebulia konfidencialurobis principis darRveva interesTa Rirebulebebis 
Sesabamisad mxareTa an/da mediatoris mier, ix. Directive 2008/52/EC of the European Parliament and 
of the Council, of 21 May, 2008, on Certain Aspects of Mediationin Civil and Commercial Matters. 

30  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-s 
iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 53. 

31  oqropiriZe b., mediacia — siaxle Tanamedrove qarTul samarTalSi da misi ganviTarebis 
perspeqtiva saerTaSoriso gamocdilebis safuZvelze, davis alternatiuli gadawyveta, 
weliwdeuli, Tb., 2012, 31. 
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ganisazRvreba. amdenad, Tu saxezea mediatoris mier masTan gaformebuli xelSekru-

lebis pirobebis, maT Soris, konfidencialurobis principis darRveva, mxares saerTo 

safuZvlebiT SeuZlia mas zianis anazRaureba mosTxovos. am SemTxvevaSi moTxovnis sa-

marTlebriv safuZvlebTan dakavSirebuli sakiTxia gadasawyveti. amasTan, mediato-

ris pasuxismgeblobasTan dakavSirebiT, aucileblad unda aRiniSnos, rom dauSvebe-

lia mediators daekisros pasuxismgebloba mediaciis procesis uSedegod dasrulebi-

saTvis.32 aRniSnul sakiTxze yuradReba qarTul kanonmdeblobaSi gamaxvilebuli ar 

aris. garda aRniSnulisa, mniSvnelovania gairkves, zogadad, mediatori, romelic mi-

nistris mieraa daniSnuli, warmoadgens Tu ara sajaro Tanamdebobis pirs da mis mier 

miyenebul zianze vrceldeba, Tu ara saxelmwifo Tanamdebobis piris mier miyenebuli 

zianis momwesrigebeli normebi (mag. ssk-is 1005-e muxli). aRniSnul sakiTxze sSk-Si da 

dadgenilebaSi araferia naTqvami. 

aqedan gamomdinare, SesaZloa ganisazRvros mediatoris pasuxismgeblobis (ara)-

saxelSekrulebosamarTlebrivi safuZvlebi. doqtrinaSi gamoTqmuli erT-erTi mo-

sazrebis mixedviT, mediatoris pasuxismgeblobis gansazRvrisas, upirveles yovlisa, 

yuradReba Semdeg garemoebebze unda gamaxvildes: a) aqvs Tu ara adgili mediaciis Se-

TanxmebiT da mediatorTan dadebuli xelSekrulebiT gaTvaliswinebuli mediatoris 

valdebulebebis darRvevas da konkretulad ra moqmedebasa Tu umoqmedobaSi gamoi-

xata igi; b) ikveTeba Tu ara mediatoris brali am darRvevaSi; g) aris Tu ara saxeze ra-

ime saxis ziani; d) aris Tu ara kavSiri ziansa da xelSekrulebis darRvevas Soris.33 aR-

niSnuli saxelSekrulebo samarTlis zogadi principebidan gamomdinareobs. Tu medi-

atorsa da mxareebs Soris Cveulebrivi samoqalaqosamarTlebrivi xelSekrulebaa da-

debuli, calsaxaa, rom xelSekrulebis darRvevis SemTxvevaSi moTxovnis safuZveli 

swored saxelSekrulebo normebi iqneba.  

sSk-isa da dadgenilebis samarTlebrivi analizis Sedegad, SeiZleba iTqvas, rom 

mediatori, romelic saqarTvelos Sromis, janmrTelobisa da socialuri dacvis mi-

nistris mieraa daniSnuli, modave mxareebTan xelSekrulebas mediaciis gamarTvis Se-

saxeb ar debs. aseT SemTxvevaSi, mxareebi mediatorTan saxelSekrulebosamarTlebri-

vi TviTboWvis reJimSi ar imyofebian, Sesabamisad, Tu, magaliTad, mediatori konfi-

dencialurobis princips daarRvevs rTulia ganisazRvros mediatoris pasuxismgeb-

lobis sakiTxi. 

 
4. daskvna 

zemoaRniSnulidan gamomdinare, ramdenime mniSvnelovani sakiTxis gamoyofaa Se-

saZlebeli. upirveles yovlisa, sakanonmdeblo rekomendaciis saxiT unda iTqvas, rom 

saqarTvelos Sromis, janmrTelobisa da socialuri dacvis ministris mier mediato-

ris daniSvnis wesi umjobesia Seicvalos da es procesi mTlianad mxareebze iyos damo-

kidebuli. swored mxareebi unda iyvnen uflebamosilni TavianTi dava maTTvis sasur-

vel mediators dauqvemdebaron. amasTan, ministrs ar unda hqondes ufleba nebismier 

etapze mediaciis procesi Sewyvitos, radgan mxolod mxareebi arian uflebamosilni 

aseTi gadawyvetileba miiRon. mniSvnelovania, aseve, mediatoris anazRaurebis gan-

                                                 
32  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-is 

iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 264. 

33  Gabriel S., Die Haftung des Mediatorsim schweizerischen Rechtssystem, “Stȁmpfli”, Bern, 2008,  138. mi-
TiTebulia, cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimo-
xilva), Tsu-is iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samec-
niero-kvleviTi instituti, Tb., 2010, 265. 
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sazRvris sakiTxic. am SemTxvevaSic umjobesia mediatoris mimarT momsaxurebis ga-

daxda konkretuli saqmis sirTulidan gamomdinare moxdes.  

mniSvnelovania dadgenilebis me-7 muxlic. saWiroa, aRniSnuli muxlis me-2 pun-

qtis `a~ qvepunqtis formulireba Seicvalos da mediatori, rogorc damoukidebeli 

procesis wammarTveli da SeTanxmebaze orientirebuli piri, ise warmoCndes da ara, 

rogorc dRevandeli formulirebidan gamomdinare — mosamarTle.  

detalur mowesrigebas moiTxovs konfidencialurobis sakiTxic. sasurvelia, 

rom, garda mediatorisa, konfidencialurobis valdebuleba modave mxareebzec gav-

rceldes. amasTan, kanonma unda moawesrigos am principis darRvevis Sedegad miyene-

buli zianis anazRaurebis sakiTxi. 

aucilebelia, ganisazRvros mediatoris pasuxismgeblobis samarTlebrivi sa-

fuZvlebic. mediatoris pasuxismgeblobis mTavrobis dadgenilebis doneze gansazR-

vra gaumarTleblad unda iqnas miCneuli. saWiroa mxares hqondes kanonismieri safuZ-

veli, rom mediatorisgan misi darRveuli uflebis aRdgena moiTxovos. amasTan, sa-

survelia ganisazRvros mediatoris samarTlebrivi statusi, raTa davis SemTxvevaSi 

mxares hqondes realuri SesaZlebloba Sesabamisi momwesrigebeli kanonis safuZvel-

ze mediatoris mimarT moTxovna daayenos. warmodgenili msjelobidan gamomdinare, 

SeiZleba iTqvas, rom sSk-Si mediaciis proceduris danergva umniSvnelovanesia Tana-

medrove socialuri urTierTobebis SenarCunebisa da urTierTsasargeblo SeTanxme-

bis miRebisaTvis. miuxedavad amisa, koleqtiuri davis ganxilvisas, da Sesabamisad, me-

diaciis, rogorc absoluturad pirTa nebaze dafuZnebul procesSi, kanonmdeblis mi-

er saqarTvelos Sromis, janmrTelobisa da socialuri dacvis ministris aseTi far-

To uflebamosilebebi gaumarTlebelia. ministris mier mediatoris daniSvna mediaci-

is arss, mis principebs arsebiTad ewinaaRmdegeba. miuxedavad arsebuli mowesrigebi-

sa, mniSvnelovania isic, rom arsebobs realuri samarTlebrivi uzustobebi, rac, 

praqtikuli TvalsazrisiT, garkveul problemebs qmnis. winamdebare statiaSi warmo-

Cenili sakiTxebis gaTvaliswinebiT sasurvelia mTeli rigi sakanonmdeblo cvlilebe-

bis sSk-sa da mTavrobis dadgenilebaSi asaxva. swored Sesabamisi materialursamar-

Tlebrivi safuZvlebis arsebobis SemTxvevaSia mediacia davis gadawyvetis alterna-

tiuli da realurad efeqturi saSualeba. 
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Simon Takashvili  

The Importance of Mediation as a Form of Alternative Dispute Resolution                             

in the Process of Collective Labor Dispute Discussion and Settlement  

1. Introduction 

In the conditions of rising development of civil flow, labor cooperation issue settlement on a 

legislative level is becoming more and more important. In frequent cases, during labor legal relationship, 

the so-called subordinate cooperation,1 on the account of giving advantage to the protection of one of the 

side’s interests , the other side’s personal interests are deteriorated. Similar kinds of cases are pretty 

common when an employer misuses his/her power (or uses it for evil purposes). With this regard, a certain 

rule for settling the dispute, which arises during labor cooperation, is significant. Considering its 

characteristics, the dispute arising during labor cooperation is rather complicated. Recent legislative 

changes reflected in Georgian Labor Code regarding the issue are particularly attention-grabbing.2 As a 

result of the abovementioned changes in the code, the rule for collective dispute settlement arising on the 

basis of labor cooperation has been improved. Thus, by introducing ADR – mediation, the Georgian Labor 

Code became equal to democratic and social legislation, which will support social relationships among the 

people to be maintained and disputes to be appropriately settled (considering the interests of both dispute 

sides). The key aim of the article is the analysis of the changes implemented in the Georgian Labor Code 

regarding collective dispute resolution. At the end of the document legislative recommendations, which are 

desirable to be made in the Georgian Labor Code, will be presented. 
  

2. The Essence of Collective Labor Contract 

2.1. About labor law in general 

  Generally labor law can be discussed in the frames of the Common Law because labor cooperation is 

built on the basis of the contract signed by the sides without any violence ( based on equality and their free 

will).3 A labor contract is an agreement signed between an employer and an employed individual and includes 

liabilities which, in accordance with the legislative norms, should be fulfilled by the sides.4      

In modern doctrine, subordination principle is meant to be the key characteristic of the labor contract.5 

This means the employed is under the subordination of the employer, though it is important that in Labor Law 

all the rights and characteristics of the Common Law are maintained. For instance, the principle of freedom 

                                                 
  Master Student, TSU Faculty of Law. 
1  Kardava E., Justice Magazine, Issue N1, 2009, 220.  
2  June 12, 2013 Legislative Amendments – Georgian Labor Code Regulations. Despite changes, certain issues 

still remain problematic and more details needs to be unveiled.  
3  Zoidze B., European Private Justice Reception in Georgia, Tb., 2005, 178. 
4  Marlize V. J., The Validity of a Restraint of Trade Clause in South Africa as a Contractual Term in an Em-

ployment Contract, Texas Wesleyan Law Review, Vol. 10, 2003-2004, 173, <http://heinonline.org/ HOL/ 
Page?men_tab=srchresults&handle=hein.journals/twlr10&id=3&size=2&collection=journals&terms=CON
TRACT|EMPLOYMENT|Contract|Employment&termtype=phrase&set_as_cursor=2#178>, [20.01.2014]. 

5  Chachava S., Demands and Demand Base Competition, Tb., 2011, 113.  
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during contract signing is fully maintained.6 Thus, Labor Law is influenced by Private Law7 and the contract 

signing process is the same as considered by Private Law.8        
 

2.2. Collective labor contract legal arrangement in the Georgian Labor Code 

Chapter 3 of the Georgian Labor Code is about arranging a Labor Contract. According to the code, a 
collective contract is formed between one or more employers, one or more entities of employers and one or 
more entities of employed individuals.9 Besides this, to prove its authenticity a collective contract must be 
handwritten. A collective contract can be both permanent and temporary (by indicating the exact terms). 
Generally, before signing a collective labor contract, the employer and a group of employed individuals 
discuss and agree on contract conditions including salary, holidays, etc.10 Thus, generally, a collective 
contract is based on the same principles according to which individual agreements are signed. The only 
difference is that a collective contract must be handwritten. While signing such a contract the entity of the 
employed individuals act via representatives and the representation must be proved on the basis of a letter of 
indemnity.    

 
3. Collective Dispute and Mediation 

3.1. The essence  of collective dispute 

According to the Georgian Labor Code Article 47, part 61, the dispute raised as a result of collective 
labor cooperation can be resolved via agreeing procedures. Legal arranging of agreeing procedures is 
available in Article 481 in the Georgian Labor Code. The first paragraph of the abovementioned Article 
differentiates the procedures of direct negotiations and mediation, which is launched as a result of the 
statement made by the Ministry of Labour, Health and Social Affairs of Georgia. It is noteworthy that in case 
of dispute the sides can address the minister for mediation and ask him to appoint an independent, impartial 
person as a mediator.  

Thus, this means that by collating interest values and making appropriate amendments to the law, the 
legislator made a step forward for maintaining social relationships between the dispute sides.               

 
3.2. The essence  of  mediation in general 

One of the most effective and ancient methods for dispute resolution is mediation. Mediation enables 
the conflict between the sides to be resolved by considering the interests of both sides without violating the 
law. The key aim of the regulation is to resolve the dispute between the sides fairly.11  

Mediation is an effective and innovative mechanism of conflict resolution. It means that the negotiation 
between the dispute sides should be conducted with the participation of the third, impartial person.12 Thus, 
mediation is needed when the dispute cannot be resolved by the employer or the employed independently and 
the third, impartial, independent individual’s interference is inevitable to conduct the process and assist the 

                                                 
6  Amiranashvili G., Discrimination Ban in Labor Cooperation, Labor Justice (Articles), Tb., 2011, 143.  
7  Dzamukashvili D., Labor Justice, 2nd ed., Tb., 2009, 16 
8  Jorbenadze S., Civil Code, Legal Institution’s’ Action towards Labor Code.  Justice Magazine, “Sarchevi”, 

#1-2(3-4), 2012, 17. 
9  See, Georgian Labor Code, Article 41, Para. 1. 
10  See <http://www.dummies.com/how-to/content/collective-bargaining-basics-labor-unions-negotiat.html>, 

[20.01.2014]. 
11  Cipelius R., Legal Methodology Theory, 10th Adapted ed., Munich, 2006,13  
12  Iremashvili K., Integrating Mediation in Law School Teaching Program, Alternative Dispute Resolution, 

Tb., 2012, 7 
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sides to achieve an agreement.13 It is also noteworthy that in the process of mediation the sides openly talk 
about their demands and proposals regarding the issue discussed.14     

 
3.3. The role of mediation in collective dispute resolution 

  As it was mentioned above, for the collective dispute resolution, the legislator introduced a method of 
mediation in the Georgian Labor Code. It is significant for the stages of mediation to be defined. The issue 
was approved by the Georgian Government Act issued on November 25, 2013 “On Approving Discussion 
and Resolution of Collective Dispute Arranging Procedures”. This Act settles the procedures of the 
mediator’s selection, appointing and other procedures as well.        

 
3.3.1. The role of the state body (minister) in the mediation process 

According to Article 4, Paragraph 9 of the Act, on any stage of negotiation, in order to achieve an ag-
reement the collective dispute side has a permission to send a written address to the minister to start mediation 
and allot a mediator to be involved in the dispute discussion process. On the same day the information is 
delivered to the other dispute side as well. Thus, it becomes obvious that, unlike the conciliation procedure 
(direct negotiation) the mediation process is not obligatory and is fully based on the side’s initiative.   

According to the Georgian Labor Code Article 481, Paragraph 4 and the so-called special ejectment of 
the Act, in case of high interest from the public regarding the issue the minister can appoint a mediator 
without asking either of the dispute sides. 15   

As soon as the minister appoints a mediator to conduct the collective dispute mediation, the process is 
considered to be open. In frequent cases mediators can influence the dispute sides because of their personal 
characteristics and the relationships they have established with the dispute sides.16 According to the research, 
positive relationship with any of the sides can be highly influential.17 Considering this, the fact that the 
minister appoints a mediator must be considered as unreasonable. The above-mentioned imperative norm as if  
pushes the mediation process to failure. It is important to mention that the sides must participate in the dispute 
mediation process conducted by the mediator.  

Mediation is a voluntary procedure and obligatory mediation is totally unacceptable, thus the sides 
must not be obliged to solve the dispute via mediation (if they do not have such desire).18 According to the 
Georgian Labor Code Article 481, paragraph 5, on any stage of the dispute the minister can quit the 
conciliation procedures. To underline the fact that mediation is voluntary, in European states, including 
Germany, only the dispute sides are able to quit the mediation process anytime if they think it is required.19   

According to the Ordinance of the Government of Georgia Act Article 5, Paragraph 2, a mediator is 
selected by the administrative service from a special database, which includes the database of the persons with 
appropriate qualification. Having knowledge in a specific field of negotiations, mediators can be influential.20 
Thus, it is vitally important for a mediator to be appropriately selected from the abovementioned database. At 

                                                 
13  Mediation Legal Regulation Prospects in Georgia, ADR National Research Center, ed.: G. Tsertsvadze, Tb., 

2013.   
14  Moore W. C, The Mediation Process, Practical Strategies for Resolving Conflict, updated and revised 3rd 

ed., San-Francisco, 2003, 221. 
15   Georgian Government Act N301, issued on November 25, 2013 – “On Proving a Rule of Discussing and 

Resolving Collective Disputes Agreement Procedures”, Article 4, Paragraph 10 
16  Moore W.C, The Mediation Process, Practical Strategies for Resolving Conflict, updated and revised 3rd ed., 

San-Francisco, 2003, 387-388. 
17   Id., 388. 
18  Palo G., Trevor M. B., EU Mediation Law and Practice, Oxford, 2012, 140. 
19  Id., 141. 
20  Moore W.C., The Mediation Process, Practical Strategies for Resolving Conflict, updated  and  revised  3rd 

ed., San-Francisco, 2003, 388. 
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the same time, it will be good if the state provides trainings for mediators in order to make the mediation 
process more effective, impartial and competent for the dispute sides in the future.21 So, the Georgian 
legislation considering the issue is not acceptable, as the key conditions of the mediation process are violated. 
It is widely known that during the mediation process, as well as before it is launched, only the sides are 
authorized to choose a mediator. Thus, the so-called arranging/collating norm mentioned above is against the 
general principles of mediation. Paragraph 3 and the other following paragraphs of the abovementioned 
Article are also significant, especially those that are about impartiality of the mediator and interests conflict as 
well. Besides this, the Georgian Labor Code Article 471, paragraph 6 (1st part/beginning) includes a pretty 
much objectionable ejectment regarding the sides’ obligatory participation in the mediation process. It is 
known that during mediation, a side is able to announce quitting its participation in the process anytime he/she 
wants.22 Despite this the Georgian legislation reinforces the so-called obligatory mediation institute.  

By considering all the above mentioned, certain difficulties regarding the mediation process itself will 
arise inevitably, which will by all means impede the mediation process and its development..  

 
3.3.2. The rule for delivering a mediator’s service fee 

Article 6 of the Act includes the information regarding the rule of delivering a mediator’s service fee. 
According to the Act, the service fee for the mediator appointed as a collective dispute arranger is delivered 
by the ministry. Besides this, according to Paragraph “G” of the same Article, mediation per diem totals GEL 
60. It is worth to make out whether it is fair or not to ascertain a concrete amount of money to be paid to a/the 
mediator daily. According to the widespread opinion, a mediator should be paid considering the complexity of 
the case. According to this method, mediation process duration, time spent, case complexity and other 
circumstances will be considered. In General, mediation expenses should be less compared with court 
charges.23 Thus appointing concrete amount of money as mediation per diem is not fair.       

 
3.3.3. Mediator key liabilities 

Article 7 of the Act defines the liabilities and duties of a mediator. According to paragraph 2 “A” 
subparagraph, in the frames of mediation a mediator must be impartial and unbiased while discussing the 
dispute issues. Before starting mediation, he/she must study the reason and details of the collective dispute. 
There is nothing abnormal in the regulation mentioned above, though a detailed legal analysis should be 
conducted. In the content of the subparagraph the liabilities and duties of a judge and a mediator are 
practically the same. The sentence – “A mediator must be impartial and unbiased while discussing the issue of 
his/her competence”, means that a mediator is not just a conductor of negotiations and mediation, but an 
ordinary arbiter, who is busy making clear whose (which of the dispute sides) demand is more tenable. During 
the case discussion the mediator encourages the sides to achieve an agreement and, in this respect, he/she is 
extremely careful while fulfilling the duty. A mediator neither demands his/her opinions to be fully 
considered by the dispute sides nor controls the negotiation process but, on the contrary, he/she tries to 
provide mutual communication between the dispute sides and achieve the best result from conflict resolution 
viewpoint.24 Thus, it can be said that the abovementioned subparagraph presents a mediator as a judge, which 
must be considered as a negative precedent in the mediation process and for the dispute sides as well.   

Article 7 of the Act emphasizes some more liabilities and duties of a mediator. Of them the principle of 
privacy is the most significant (it is included in subparagraph “D” od paragraph 7). The Georgian Labor Code 

                                                 
21  Palo G., Trevor M. B., EU Mediation Law and Practice, Oxford, 2012, 142. 
22  Tsertsvadze G., Mediation, ADR (General Review), TSU Faculty of Law, ADR Methodology and Scientific 

Research Institute, Tb., 2010, Catalogue 264. 
23   <http://www.cdnq.org/en/businessPartner/Epart5.html>,  [21.01.2014]. 
24  Roberts S., Palmer M., Dispute Processes, ADR and the Primary Forms of Decision-Making, 2nd ed., 

Cambridge, 2005, 171. 
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Article 481 paragraph 9 is about the principle of privacy as well. According to it the dispute mediator must not 
unveil the information or document which became available to him/her.25 Besides the mediator, the dispute 
sides must also protect the principle of privacy. Unfortunately, neither the Georgian Labor Code nor the Act 
includes regulations for this. So, from the legal viewpoint this can lead to certain problems – if one of the 
sides violates the principle of privacy and the other side demands the damage caused by it to be compensated.  

Generally, privacy assists a mediator to gain trust. In order to increase trust towards mediation, the law 
should strictly define the conditions of using the information received during the mediation process: 
mediation participant sides, mediator, as well as the persons involved in the process must not have a right to 
reveal the information received during mediation in court or arbitrage. The law should forbid a mediator to 
make a speech regarding the mediation process in court or in any other institution.26 In Spain, if the sides fail 
to achieve an agreement via the mediation process, they are deprived of the right to unveil private information 
received during the mediation in court.27 Besides this, the issues which can be freely unveiled by the mediator 
must be defined as well.28 If one of the sides or a mediator violates the principle of privacy (except the cases 
considered by law29) he/she must be prosecuted. In the USA, a side is deprived of the right to demand 
mediation privacy protection in court if he/she has violated a similar liability before.30 In frequent cases, as a 
rule, before mediation kicks off, the sides sign a privacy protection contract. This is a kind of guarantee that 
the information obtained during the mediation process will not be used in court.31                

 
3.3.4. Legal basis of mediator responsibility 

Article 7, paragraph 3 of the Act defines the general rule for the mediator’s legal liabilities. The 
Georgian Labor Code Article 481 paragraph 9 is also important; it charges the mediator not to unveil the 
information obtained in the mediation process. It is also noteworthy that the law says nothing about the 
mediator’s responsibility. Thus, the existence of the mediator’s responsibility regulation in the government 
Act and not in the law cannot be reckoned as reasonable. The law should define the legal bases of the 
mediator’s responsibility. This is important because if there is any dispute regarding the issue, the side should 
have real legal bases to protect his/her rights. The exigency of Article 7, paragraph 3 of the Act is important as 
according to it a mediator’s responsibility is defined by the acting legislation. Thus, if a mediator violates the 
conditions of the contract signed by him/her, including the violation of the privacy principle, a side can 
demand a damage reimbursement from him/her.  

 In this particular case the issue connected with the demand’s legal base needs to be solved. Besides 
this, considering a mediator’s responsibility, if the mediation process fails, it is totally unacceptable to impose 
responsibility for this on the mediator.32 Georgian legislation does not pay attention to this issue. Besides this, 
it is significant to explain whether the mediator, appointed by the minister, is a public employee or not, and 
whether the same damage settlement norms are applicable to him /her as in the case of state officials 
(example: Criminal Law, Article 1005). The Georgian Labor Code and the Act say nothing regarding the 
issue. 
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 Thus, considering all this it is possible to define the legal bases for the mediator’s responsibility. 
According to one of the opinions expressed in the doctrine, while defining a mediator’s responsibility, the 
following things must be considered: a) Are the liabilities considered by a mediation contract violated and 
how is it expressed? b) Are there any traces of the mediator’s fault in the violation? d) Are there any 
damages? e) Is there any connection between the damage and contract violation33. If there is an ordinary civil 
procedural contract formed between the mediator and the sides, it is obvious that in case of contract violation, 
a base for a demand will be the regulations included in the contract itself.  

 As a result of legal analysis of the Georgian Labor Code and the Act, it becomes obvious that a 
mediator, appointed by the Georgian Minister of Labor, Healthcare and Social Affairs, does not sign a 
contract with the dispute sides regarding mediation. Thus, in such case, if a mediator violates the privacy 
principle, it is difficult to define the issue of his/her liability.         

 
4. Conclusion 

Considering the abovementioned practice several issues can be distinguished. First of all, one of the 
legislative recommendations must include that the rule of appointing a mediator by the Georgian Minister of 
Labor, Healthcare and Social Affairs should be changed and this process should be conducted by the sides. 
The sides must have a right to choose a mediator during the dispute resolution. Besides this, the minister must 
not have a right to quit the mediation process, as only the sides are able to make such a decision. Defining a 
mediator’s service fee is also a significant issue. It is better for the mediation service fee to be paid 
considering the complexity of the case. Article 7 of the Act includes important information as well. Paragraph 
2 subparagraph “A” of the Article should also be edited and it must say that - a mediator is an independent, 
agreement-oriented person who conducts the mediation process and not a judge (as the current version of the 
Article says).  

The privacy issue needs to be regulated as well. It would be better if together with the mediator, dispute 
sides were also responsible for protecting privacy. Besides this, in case of privacy principle violation, the law 
should regulate the damage reimbursement issue.  

It is necessary to define the legal basis for a mediator’s responsibility as well. Defining a mediator’s 
responsibility on the basis of the government act is unacceptable. It is important for a side to have a base for 
demanding his/her violated right to be restored by the mediator’s assistance. Besides this, it is crucial to define 
the legal status of the mediator. This is significant because in case of a dispute a side must have a real chance 
to demand assistance from a mediator, which will be regulated by the appropriate mediation law.       

Considering the abovementioned discussion, it is obvious that introducing the mediation procedure into 
the Georgian Labor Code is pretty much important for maintaining modern social relationships and achieving 
mutual agreement as well. Despite all this, the Minister’s interference in the collective dispute discussion 
process is totally unacceptable. The appointment of a mediator by the minister is against the essence of the 
mediation itself. Besides the existing regulations there exist real legal mistakes, which create certain problems 
in the further process. Considering the abovementioned document it will be good to make changes in the 
Georgian Labor Code and the government act as well. Only in case of making changes mentioned above, 
mediation will appear effective and real for dispute resolution. 
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Giorgi Narmania* 

Party-Appointed Arbitrators: Past, Present and Future 

1. Introduction 

International arbitration is founded on the predominant principle of party-autonomy.1 The role and 
importance of this principle in arbitration proceedings is very clearly exemplified by the parties’ right to 
agree on the selection method of arbitral tribunal.2 Several possible scenarios for the appointment of 
arbitrators can be employed, such as: random selection from a list of names; appointment made by the 
arbitral institution; joint and consensual decision of the parties; unilateral appointment by the parties, etc.3 
Mandatory legal provisions do not impose any significant restrictions on the appointment method. 
According to Articles 34 and 36 of UNCITRAL Model Law on International Commercial Arbitration and 
Article V of the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 
the only regulation that needs to be observed is that the arbitration agreement shall give equal possibilities 
to the parties in the appointment process. There is a widely established and prevailing contemporary 
practice that the arbitral tribunal consists of three arbitrators, two of which are unilaterally selected by the 
disputing parties and a presiding arbitrator is appointed by the party-appointed arbitrators.  

In the last few years, however, the existing practice of unilateral appointment has been challenged by 
several distinguished arbitration practitioners and became a very hot topic in the arbitration world. In 2010, 
Professor Jan Paulsson delivered his inaugural lecture at the University of Miami, School of Law entitled 
“Moral Hazard in International Dispute Resolution” and criticized the existing practice of unilateral 
appointment as creating “moral hazard” in arbitral proceedings.4 This famous speech was soon followed 
by the contribution of Professor Albert Jan van den Berg, where he presented striking statistical data from 
investment arbitration that nearly all dissenting opinions where prepared by the arbitrator appointed by a 
losing party and the arbitrator has never dissented from the position of his/her appointer.5 Therefore, 
Professor Paulsson suggested the appointment of each arbitrator by both parties or by a neutral body, while 
Professor van den Berg argued for the observance of the principle “nemine dissentiante” by party-
appointed arbitrators. Later, the existing system was vigorously defended by a number of equally pre-
eminent scholars and practitioners, including Judge Charles N. Brower, Johnny QC Veeder, Alexis Mourre 
etc. In 2012, the International Arbitration Survey was conducted by Queen Mary University of London and 
White & Case, which disclosed that significant majority of respondents (76%) prefer unilateral selection of 
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the two co-arbitrators in a three-member tribunal.6 Therefore, based on the results of the survey, it was 
concluded that the arbitration community generally disapproves the proposal calling for an end to unilateral 
party appointments.7 

The purpose of the present contribution is to bring this famous debate to the Georgian arbitration 
community and start a discussion about the advantages and disadvantages of party-appointed arbitrators. It 
will first consider historical origins of the present system (Section1) and will review the obligations of 
independence and impartiality owned by the arbitrators (Section2). Then the arguments presented by the 
critics of unilateral appointments (Section 3), as well as, the position advanced by the supporters of the 
present system will be analyzed (Section 4). Finally, the article will discuss possible solutions which can 
accommodate the existing concerns (Section 5). This contribution aims to provide a general overview of 
the topic and it has no intention to cover all the complexities involved in the constitution of the arbitral 
tribunals.  

 
2. Historical Origins 

The basic paradigm of contemporary international arbitration provides the right of each party to 
unilaterally appoint its arbitrator and to jointly agree on a presiding arbitrator.8 Such practice has been used 
for centuries and its historical origins can be traced back to international conventions concluded in the 18th 
and 19th centuries, which expressly provided for such unilateral appointments by contracting parties.9 The 
earliest examples from modern history of the use of a tribunal to resolve an international dispute envisaged 
the parties’ right to unilaterally appoint the arbitrators. Such provision was included in the Jay Treaty 
concluded between the United States and Great Britain in 179410 and in the Treaty of Washington 
concluded in 1871 between the same parties.11 

The Treaty of Washington led to the well-known Alabama Claims arbitration which took place in 
Geneva in 1872, and it is regarded as an origin of modern international arbitration. At the annual meeting 
of the American Society of International Law in April 2013, a British arbitrator Johnny QC Veeder 
delivered an inaugural Brower lecture “The Historical Keystone to International Arbitration: the Party 
Appointed Arbitrator – from Miami to Geneva” and referred to the Alabama claims arbitration to justify the 
role of party-appointed arbitrators.12 This dispute concerned the period of the U.S. Civil War, when several 
Confederate Ships, including the ship Alabama, were constructed in the territory of Great Britain. The 
United States considered that the duty of neutrality was breached through such conduct and requested the 
compensation of damages caused by these ships from Great Britain. The parties agreed to resolve the 
disagreement through arbitration. The panel was comprised of five arbitrators, one chosen by the parties 
and three appointed by the sovereigns: the King of Italy, the Emperor of Brazil, and the President of the 
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Swiss Confederation. Johnny QC Veeder underlined the role played by the two party-appointed arbitrators 
and declared that they ensured that the Alabama Claims arbitration was not suspended. He stated that due 
to the skills and drive of party-appointed arbitrators, the arbitration was saved and the war was averted. Mr. 
Veeder suggested that such active involvement will not and shall not take place in the modern times, but 
the existence of a party-appointed arbitrator gives the feeling of “ownership” to the party over the arbitral 
process.13 

The right of parties to appoint the arbitrator was subsequently included in the Hague Conventions of 
189914 and the Hague Convention of 1907.15 Furthermore, the very first bilateral investment treaty, the 
Germany-Pakistan BIT of 1959, as well as, the first BIT providing for investor-State arbitration, the 
Netherlands-Tunisia BIT of 1963, provided for party-appointed arbitrators.16 

Nowadays the parties’ right to appoint an arbitrator unilaterally is included in most BITs, all major 
international arbitration rules and the majority of domestic arbitration laws, including the UNCITRAL 
Model Law.17 This extensive historical background and the current practice indicate that the right of the 
parties to appoint the arbitrators has become an established principle in international arbitration.18 

 
3. Duties of Independence and Impartiality 

The arbitration rules and treaty law universally require that an arbitrator shall be neutral, impartial 
and independent.19 These traits are essential for the integrity and legitimacy of the arbitral process and its 
outcome, since arbitrators make a binding decision, which is subject to minimal judicial review. The 
fundamental purpose of the duties of impartiality and independence is to ensure that the arbitrator is 
unbiased and fair-minded. National laws and arbitration rules are rather general and do not provide a 
specific standard of compliance with these duties.20 According to Article 12(2) of the UNCITRAL Model 
Law, an arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts as to 
his impartiality or independence. The case-law of national courts does not set the standard of impartiality 
and independence either, since they are applied differently from jurisdiction to jurisdiction and are highly 
fact-specific.21 The IBA Guidelines on Conflicts of Interest in International Arbitration further states that 
every arbitrator shall be impartial and independent of the parties at the time of accepting an appointment 
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and shall remain so during the entire arbitration proceeding. The IBA Guidelines obligates the arbitrator to 
decline an appointment or withdraw from arbitration in case he or she is unable to be impartial and 
independent.22 Besides, an arbitrator shall disclose the existence of any circumstances that give rise to 
justifiable doubts as to the arbitrator’s impartiality or independence.23 The majority of legal scholars consider 
that the impartiality requirement is a subjective standard, which obliges the arbitrator to hear and judge the 
case in a neutral, unbiased, fair-minded manner, without prejudice with respect to any of the disputed issues 
and without predisposition towards any of the disputing parties.24 On the other hand, independence refers to 
an objective standard that aims to ensure that unacceptable external relations or connections between an 
arbitrator and the parties or counsel involved in arbitration proceedings do not exist.25 

According to the established standard, each arbitrator, whether party-appointed or not, is bound by 
the same duty of impartiality and independence.26 For example, in ICSID arbitration, all members of the 
tribunal sign the same oath. It is suggested, however, that there is a clear practical difference between the 
panel, the members of which have been appointed by an arbitral institution, and the three-member tribunal, 
composed of two party-appointed arbitrators and a president.27 The results of Queen Marry Survey, which 
was provided above, further strengthens this presumption, since the survey showed that the parties have 
more confidence and expectations in arbitrators who they appoint unilaterally.28 

Although it is generally agreed that the party-appointed arbitrators must comply with the same 
obligations of impartiality and independence,29 the United States followed a different approach and a 
number of state laws and arbitration rules have historically distinguished between party-appointed 
arbitrators, referred to as “non-neutrals”, and sole or presiding arbitrators, who are referred to as “neutrals”. 
The partisan arbitrators were institutionalized and accepted in a number of U.S. states in the past and the 
different standards were set for party-appointed arbitrators and for sole and presiding arbitrators.30 Some of 
the authors even referred to the party-appointed arbitrators as “judge advocates”, thus undermining their 
perceived neutrality.31 This approach is being abandoned in the US and currently the same requirements of 
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impartiality and independence are applied in the same manner for both groups of arbitrators.32 However, 
the different perceptions about the role of party-appointed arbitrator still exist between the scholars and 
practitioners from the U.S. and the rest of the world.33 Moreover, one of the leading text-books in the field 
of international arbitration states that it is not improper for a party-appointed arbitrator to ensure that the 
tribunal properly understands the case being advanced by the party who appointed him or her.34 Such 
examples indicate that although the duties of impartiality and independence are widely accepted, it is still 
considered that the role of a party-appointed arbitrator differs from other members of the panel.  

 
4. Critics of Unilateral Appointment 

Concerns related to the impartiality and independence of the party-appointed arbitrators has been 
raised from time to time.35 As it was mentioned above, Professor Jan Paulsson revived this debate on 29 
April 2010, when he delivered his inaugural lecture “Moral Hazard in International Dispute Resolution” at 
the University of Miami School of Law and proposed the abolition of unilateral party-appointments 
altogether in order to avoid arbitrator-bias. He questioned the impartiality of party-appointed arbitrators and 
argued that such a practice jeopardizes and undermines the integrity of the whole arbitral 
process.36Professor Paulsson argued that many arbitrators are inclined to assist the party, which appointed 
them.37 He described several striking examples of such conduct. In the Loewen case, there was a dispute 
between the Canadian investor and the United States. The U.S. Department of Justice unilaterally appointed 
a former federal judge as a member of the tribunal in this proceeding.38The United States won the case and 
several years later the dispute became a subject of wide discussion. At a symposium the arbitrator 
appointed by the United States disclosed the meeting with the state officials prior to his appointment, where 
he was told: “if we lose this case, we could lose NAFTA”. He also remembered his answer: “if you want to 
put pressure on me, then that does it”. Based on the influence which was disclosed several years later, 
Professor Paulsson concluded that the particular dispute was not adjudicated by an impartial and 
independent tribunal.39 

In the speech Jan Paulsson advocated forbidding or at least rigorously policing the practice of 
unilateral appointments.40 He argued that the freedom of unilateral selection of the arbitrators by the parties 
led to “moral hazard”, since a party-appointed arbitrator, in pursuit of his personal commercial interest, 
will rule in that party’s favor as opposed to deciding the matter objectively.41 Professor Paulsson proposed 
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three alternative methods of appointment: (i) all members of a tribunal are jointly appointed by the parties; 
(ii) all members of a tribunal are appointed by an arbitral institution; or (iii) the parties can unilaterally 
select arbitrators from a pre-existing list of qualified arbitrators selected by an arbitration institution.42 Jan 
Paulsson’s lecture gave rise to a considerable debate whether parties should retain the right to select the 
tribunal to determine their dispute. He received a strong support from distinguished members of the 
arbitration community.43 

Professor van den Berg continued the critique of the party-appointed arbitrators and specifically 
referred to the dissenting opinions issued by unilaterally appointed members of the tribunal. He analyzed 
150 publicly reported awards in investment arbitration. Out of these decisions dissenting opinions were 
issued in 34 cases, nearly all of which was prepared by the arbitrator appointed by the losing party.44 
Similar statistics was disclosed by Mr. Alan Redfern in 2003 with respect to commercial arbitration when 
he showed that out of the 24 dissenting opinions issued in ICC arbitrations in 2001, 22 dissents were in 
favor of the appointing party.45 

Professor van den Berg argued that the dissents by party-appointed arbitrators may hinder the 
deliberative process since the prejudiced arbitrator will not engage in a meaningful dialogue about the case 
and the other members of the tribunal will not take the advocate-arbitrator seriously.46 He concluded that 
the root of the problem is the method of unilateral appointments which makes the arbitrators dependent on 
the parties that appointed them. Therefore, he suggested the abolition of unilateral appointment system or 
introduction of the principle: nemine dissentiente.47 

Professor Hans Smit of Columbia University referred to the concept of party-appointed arbitrators as 
a “pernicious institution” and proposed its abolition or acknowledgement of the fact that such arbitrators 
were the advocates of the party.48 He argued that it is a counsel’s duty to appoint someone who is most 
likely to obtain the best result for the client, while an arbitrator’s personal incentive is to secure 
reemployment by providing his or her party with a favorable outcome. Professor Smit further stated that the 
arbitrators might rule against the party that appointed them in exchange for a compromise by the other 
members of the tribunal, who are usually interested in obtaining unanimous awards. Such a bargain does 
not serve the principle of fairness and the presence of a partisan arbitrator on a panel will normally reduce, 
if not eliminate, the free exchange of ideas among the members of the tribunal. Professor Smit stated that 
many, if not most, of party-appointed arbitrators respond to their personal incentives and become, to a 
certain extent, party advocates within a system that expects them to behave objectively.49 

The above-mentioned arguments clearly summarize why the authors consider that the system of 
party-appointed arbitrators is flawed and that it creates, in the words of Jan Paulsson, a “moral hazard”. 
Therefore, if international arbitration wishes to offer a credible alternative to litigation before the state 
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courts, it should satisfy the same standard by ensuring that arbitrators are unbiased adjudicators, judging 
disputes on their merits only.50 

Even in case the apparent arbitrator bias is absent, it is clear that the lawyers representing the party 
will always try to appoint an arbitrator who is going to be sympathetic and responsive to the arguments 
advanced by that party.51 As it was clearly mentioned in one recent ICSID case involving the challenge to 
an arbitrator because of his academic writings: “No arbitrator and, more generally, no human being of a 
certain age is, in absolute terms, independent and impartial. Simply put, every individual is conveying 
ideas and opinions based on its moral, cultural, and professional education and experience”.52 The 
lawyers will certainly try to explore the ideas and opinions of prospective arbitrator and use it for the 
advantage of their client. 

Recently published statistical data clearly suggests that the parties of the arbitration proceedings 
increasingly challenge the arbitrators unilaterally appointed by the other party. Out of 26 published ICSID 
decisions on challenges to arbitrators, 24 have been since 2007, and there have been a number of headlines 
concerning the resignations of prominent arbitrators in several cases.53 The reasons of challenges vary and 
they include “issue conflicts,” i.e. allegations that prior positions taken by the arbitrator reflect a 
predetermined view on a specific issue in dispute, or because of repeated appointment of an arbitrator by 
the same party or counsel.54 The growing number of such challenges clearly indicates that there is a 
problem with the existing system of party-appointed arbitrators and this problem needs to be solved. 

 
5. Supporters of Unilateral Appointment 

The proposal to abolish the existing practice of unilateral appointment was met with fierce criticism 
from equally distinguished members of arbitration community.55 A vigorous response defending the use of 
party-appointed arbitrators and rebutting “vicarious hypochondria”56 to change the system was presented 
by the eminent arbitral scholars and practitioners led by Judge Charles Brower.57 

In the article published by Charles Brower and Charles Rosenberg, the authors referred to the 
proposal made by Jan Paulsson as “wrongheaded” and declared that the fundamental right to appoint the 
arbitrator is one of the most attractive aspects of arbitration as an alternative to domestic litigation.58 They 
submitted that such a right constitutes a basic principle of arbitration, which dates back to State-to-State 
and investor-State arbitration from 1794. It was further stated that if an arbitrator has an actual bias in favor 
of a particular party, he or she shall be dismissed on the basis of the General Standard set by Article 2(a) of 
the IBA Guidelines. The authors considered, however, that it is acceptable if the arbitrator is selected based 
on particular past judicial or professional track record, where he or she analyzed a particular subject matter 
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and took a particular position on relevant issues.59 They stressed that the parties shall have confidence in 
the tribunal as a collegial body, which cannot be achieved if the parties have not participated in the 
constitution of the tribunal.60 

Charles Brower and Charles Rosenberg further responded to the concerns raised by Professor van 
den Berg about the dissenting opinions and stated that dissenting opinions offer a unique tool to produce 
better arbitral awards, given that a dissent is likely to bear out the weaknesses in the majority’s decision and 
thereby force the majority to redress such weaknesses in the factual and legal foundation of its decision.61 
They submitted that dissenting opinions by party-appointed arbitrators should be viewed as the reflection of 
their shared outlook with the party who appointed them, rather than the dependency or fear to alienate such 
a party. Therefore, it was concluded that party-appointed arbitrators and their ability to express dissenting 
opinions contributes to the perceived legitimacy of the arbitration process and changing the status quo 
would impede the further development of the field.62 

At the inaugural Brower lecture mentioned above Johnny QC Veeder also supported the existing 
practice of party-appointed arbitrators and dissenting opinions thereof.63 He declared that the system of 
party-appointment is “the keystone of international arbitration and that we should be wary of abandoning 
a well-established tradition without cause”.64Mr. Veeder responded to the arguments raised by Professor 
van den Berg about the dissenting opinions and stated that a good dissent is the sign of health intellectual 
vigor within arbitral deliberations, rather than evidence of any fatal malady in the system of party appointed 
arbitrators.65 

The proposal of Jan Paulsson was also criticized by the French lawyer Alexis Mourre in the article 
published on Kluwer Arbitration Blog.66 These eminent practitioners further debated this issue at the 
specialist seminar organized by London School of Economics and Political Science.67 Mr. Mourre stated 
the selection of arbitrators provides a certain degree of control over the arbitral proceedings to the parties.68 
According to him, parties select arbitrators based on their reputation, and any inappropriate influences are 
ultimately counterproductive in the deliberative process as biased arbitrators will appear in the minority of 
the tribunal members.69 

Professor Giorgio Sacerdoti continued the defense of the existing system of party-appointed 
arbitrators and stated that the right to select the tribunal distinguishes arbitration from litigation and gives a 
possibility to appoint arbitrators that would reflect the expectations of the appointing party by nationality, 
language, culture, legal and technical expertise.70 He argued that there are the safeguards which can ensure 
that the unilaterally appointed arbitrators do not abuse their powers, in particular:  

 the general recognition that arbitrators are not agents of the parties appointing them but rather 
trustees who have to decide the dispute fairly; 

 the power of courts to control whether basic rules of due process have been respected during the 
arbitral proceedings; 
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 the existing best practices, e.g. the IBA Guidelines on Conflict of Interest in International 
Arbitration of 1994, which are becoming the accepted standard. 

Professor Giorgio Sacerdoti further submitted that such right enhances the chances of acceptance of 
the ultimate award by the parties and criticized the alternatives of unilateral appointment, in particular, 
appointment by institutions. He stated that in such case international commercial arbitration would lose one 
of its fundamental features turning to becoming a kind of international quasi-judiciary mechanism.71 

Based on all the abovementioned, there are two main arguments raised by the supporters of party-
appointed arbitrators: first concerns the parties’ right to actively participate in the selection of arbitral 
tribunal and subsequent legitimacy of the award, while the second underlines the contributions which a 
party-appointed co-arbitrator can provide during the arbitral process. It is suggested that such an arbitrator 
might have specific local knowledge leading to the ability to clarify the procedural expectations that parties 
from a particular jurisdiction may have and enhancing the understanding of the whole tribunal about the 
specific matter. 

 
6. The Way Forward 

It is widely accepted that parties of the arbitral proceeding shall enjoy the right to have an impartial 
tribunal. The method of appointment must serve this principal goal. The parties’ right to participate in the 
formation of the tribunal legitimates the award and it makes arbitration a prevailing dispute resolution 
method.72 At the same time, however, the unilaterally appointed arbitrator might not be absolutely 
independent and might feel pressure to assist and benefit the appointing party, thus undermining the right of 
the other party to have an impartial tribunal. Although it is widely established that party-appointed arbitrators 
shall remain independent and impartial, it is hard to preclude the bias, especially if a particular case represents 
a relevant part of the arbitrator’s cases and significantly contributes to the arbitrator’s income.73 

Therefore, in order to accommodate all the legitimate concerns, it is necessary to introduce the 
system of arbitrator appointment which will guarantee that both parties are confident that the arbitrator will 
impartially hear and decide the dispute. The best way to achieve this goal is the joint selection of each 
panel member. The parties will have full confidence in such tribunal, since the arbitrators will not be able 
to determine which of the parties was more relevant for their appointment and will feel committed to both 
of them. The parties shall conduct all pre-selection interviews with potential arbitrators together in order to 
get information about the qualification, expertise and experience of the arbitrator in a particular field. Such 
joint interviews shall not be used to check the arbitrator’s view about the specific disputed legal problem, 
as it often happens when the party selects the arbitrator unilaterally. 

Joint appointment will provide all the advantages existing in the current system and will resolve the 
drawbacks. The parties will be involved in the proceedings as the creators of the tribunal and they will be 
able to control the level of competence and experience of each arbitrator. Such system can ensure that the 
parties will trust the whole arbitral tribunal and not only one or two members, eliminating the idea that the 
party-appointed arbitrator is the arbitrator “of” the appointing party.74 Introduction of the proposed system 
might become an important step forward in order to solve the problem of increasing challenges of 
unilaterally appointed arbitrators, which was described above. If a party was involved in the appointment 
process of a particular arbitrator, the risk of subsequent challenges will significantly decrease. 

Moreover, it shall be noted that the proposed system will still provide a possibility to the parties to 
appoint the arbitrator of their choice. The disputing parties can negotiate that each of them will support the 
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arbitrator proposed by the other party. Therefore, the system leaves a chance for quasi unilateral 
appointment, if the other party explicitly agrees and actively participates in such a scenario.  

Although the proposed system might solve all the existing shortcomings, it will not be easy to 
implement, since the agreement shall be reached between the parties who already have a dispute. 
Therefore, an alternative appointment method shall also exist, which will provide that in the absence of an 
agreement between the parties regarding the appointment of the arbitrators, the tribunal can be appointed 
by the arbitral institution.75 Considering that the parties might have legitimate concerns about the selection 
of tribunal by the arbitral institution without their involvement, they will have an additional incentive to 
negotiate and agree on the experienced and qualified arbitrators in good faith.  

 
7. Conclusion 

The famous debate about the future of party-appointed arbitrators will certainly continue and pre-
eminent professionals from both camps will introduce additional arguments to support their view. When 
Professor Paulsson made his famous speech and proposed the abolition of unilateral appointments, he 
estimated that this position would be shared by the majority of arbitration community by 2060. Considering 
a strong disagreement between the debating parties, it might well take until 2060 to find mutually 
acceptable solution on this topic. 

The purpose of the present contribution was to bring the arguments of both debating groups on 
party-appointed arbitrators to Georgian arbitration community. Furthermore, the article proposes a system 
of joint appointment of the tribunal by the parties and in case of disagreement the involvement of arbitral 
institution. This proposal might serve as a starting point for the development of new tools to tackle the 
existing challenges and solve the problems related to unilaterally appointed arbitrators. 
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giorgi narmania
 

mxareTa mier daniSnuli arbitri: warsuli, awmyo, momavali 

1. Sesavali 

saerTaSoriso arbitraJi efuZneba mxareTa avtonomiis ZiriTad princips.1 saar-
bitraJo warmoebaSi aRniSnuli principis roli da mniSvneloba gamoixateba mxareTa 
mier saarbitraJo tribunalis SerCevis meTodis arCevis uflebaSi.2 saarbitraJo war-
moebaSi gamoiyeneba arbitris daniSvnis sxvadasxva meTodi, rogorebicaa:  arbitrTa 
siidan SemTxveviTi SerCeva; saarbitraJo institutis mier arbitris daniSvna; mxareTa 
SeTanxmebis safuZvelze arbitris SerCeva; mxareTa mier calmxrivad arbitris daniS-
vna da sxva.3 arbitris daniSvnis meTodze raime mniSnvnelovani savaldebulo samar-
Tlebrivi SezRudvebi ar aris dawesebuli. 

UNCITRAL-is saerTaSoriso komerciuli arbitraJebis modeluri kanonis 34-e da 
36-e muxlebisa da ucxo qveynis saarbitraJo gadawyvetilebebis cnobisa da aRsrulebis 
Sesaxeb niu-iorkis konvenciis V muxlis Tanaxmad, erTaderT sayuradRebo danawess war-
moadgens  regulacia, romlis Tanaxmadac saarbitraJo SeTanxmebiT arbitris daniSvnis 
procesSi mxareebi uzrunvelyofili unda iyvnen Tanabari SesaZleblobebiT.damkvid-
rebuli Tanamedrove praqtikis Tanaxmad, saarbitraJo tribunali Sedgeba sami arbit-
risgan, romelTagan ori arbitri SeirCeva TiToeuli mxaris mier calmxrivad, xolo ar-
bitraJis Tavmjdomare iniSneba mxareTa mier daniSnuli arbitrebis mier.   

Tumca, gasuli ramdenime wlis ganmavlobaSi, arbitrebis mxareTa mier daniSvnis 
praqtika gasaCivrda ramdenime gamorCeuli praqtikosis mier da aRniSnuli praqtika 
saarbitraJo sferoSi mwvave ganxilvis sagnad iqca. 

2010 wels, profesorma Jan paulsonma, maiamis universitetis samarTlis skolaSi 
Catarebul leqciaze, romelic exeboda `moralur safrTxes saerTaSoriso davebis 
gadaWris sferoSi~, gaakritika arbitrebis calmxrivad daniSvnis arsebuli praqtika 
da mas uwoda `moraluri safrTxe~ saarbitraJo warmoebaSi.4 

zemoT aRniSnuli cnobili sityvis Semdeg profesorma albert van den bergma 
warmoadgina sainvesticio arbitraJis statistikuri monacemebi, romlis Tanaxmadac, 
TiTqmis yvela gansxvavebuli mosazreba warmodgenili iyo wamgebiani poziciis mqone 
mxaris mier daniSnuli arbitris mier. amasTan, mxaris mier daniSnuli arbitris mosaz-
reba TiTqmis yovelTvis emTxveoda misi damniSnavi mxaris mosazrebas.5 amdenad, pro-
fesori paulsenis azriT, TiToeuli arbitri unda dainiSnos orive mxaris SeTanxme-
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biT an neitraluri piris mier, xolo profesori van den bergi ki emxroba “nemine 
dissentiante” principis dacvas mxareTa mier daniSnuli arbitrebis mier. mogvianebiT, 
arsebuli sistemis dasacavad gamovidnen gamoCenili mecnierebi da praqtikosebi, maT 
Soris, mosamarTle Sarlz n. broveri, joni qs videri, aleqsis moure da sxva. 2012 
wels, londonis dedofali meris universitetma da White & Case-ma Caatares saerTaSo-
riso arbitraJis kvleva. kvlevis Tanaxmad, mopasuxeTa mniSvnelovani umravlesoba 
(76%) emxroba sami arbitrisgan Semdgari arbitraJis SemTxvevaSi arbitrebis mxareTa 
mier calmxrivad SerCevis meTods.6 kvlevis Sedegebze dayrdnobiT gadawyda, rom sa-
arbitraJo procesSi CarTuli sazogadoeba, ZiriTadad, uaryofs SemoTavazebas ar-
bitrebis mxareTa mier calmxrivad daniSvnis gauqmebis Sesaxeb.7 

winamdebare statiis mizania qarTuli saarbitraJo sazogadoebis cnobili deba-

tebis Sesaxeb informireba da mxareTa mier arbitrebis daniSvnis meTodis dadebiTi 

da uaryofiTi mxareebis ganxilva.  

aRniSnul statiaSi, pirvel rigSi, ganixileba arsebuli sistemis Camoyalibebis 

istoriuli safuZvlebi (1-li nawili) da arbitrebis damoukideblobisa da miukerZoeb-

lobis valdebulebebi (me-2 nawili). Semdeg warmoadgenili iqneba arbitrebis mxareTa 

mier calmxrivad daniSvnis mowinaaRmdegeTa argumentebi (me-3 nawili), gaanalizdeba, 

aseve, aRniSnuli meTodis momxreTa Sexedulebebi (ne-4 nawili). dabolos, statiaSi gan-

xiluli iqneba SesaZlo gadawyvetilebebi, romlebic upasuxebs arsebul problemebs 

(me-5 nawili). statiaSi  zogadad iqneba ganxiluli aRniSnuli Tema. statia miznad ar 

isaxavs saarbitraJo tribunalTan dakavSirebuli sakiTxebis siRrmiseul ganxilvas.  

 
2. istoriuli safuZvlebi 

Tanamedrove saerTaSoriso arbitraJis ZiriTadi principis Tanaxmad, TiToeul 

mxares eniWeba ufleba calmxrivad daniSnos arbitri da am wesiT daniSnulma orma ar-

bitrma daniSnos arbitraJis Tavmjdomare.8amgvari praqtrika damkvidrebulia sauku-

neebis ganmavlobaSi da misi Camoyalibebis istoriul safuZvels warmoadgens me-18 da 

me-19 saukuneSi dadebuli saerTaSoriso konvenciebi, romlebiTac uzrunvelyofilia 

xelmSemkvrel mxareTa mier arbitrebis calmxrivad daniSvna.9Tanamedrove istoriaSi 

saerTaSoriso davis tribunalis meSveobiT gadawyvetis yvelaze adreulma magaliTma 

ganapiroba mxareTa ufleba calmxrivad daeniSnaT arbitrebi. aRniSnuli debuleba 

gaTvaliswinebul iqna SeerTebul Statebsa da did britaneTs Soris 1794 wels gafor-

mebul megobrobis, komerciisa da navigaciis SeTanxmebaSi10 da igive mxareebs Soris 

1871 wels gaformebul vaSingtonis SeTanxmebaSi.11 vaSingtonis SeTanxmebis Semdeg, 

1872 wels, JenevaSi Catarda alabamas sarCelis saarbitraJo ganxilva, romelic miiC-

neva Tanamedrove saerTaSoriso arbitraJis Camoyalibebis safuZvlad. 2013 wlis ap-

rilSi saerTaSoriso samarTlis amerikuli sazogadoebis yovelwliur Sexvedraze 

britanelma arbitrma joni qs viderma waikiTxa leqcia `saerTaSoriso arbitraJis is-
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toriuli qvvakuTxedi: mxaris mier daniSnuli arbitri — maiamidan Jenevamde~ da mxa-

ris mier daniSnuli arbitris rolis gasamarTleblad magaliTad moiyvana alabamas 

arbitraJi.12 aRniSnuli dava Seexeboda SeerTebuli Statebis samoqalaqo omis peri-

ods, rodesac didi britaneTis teritoriaze aigo konfederaciis gemebi, maT Soris, 

alabamas gemi. SeerTebulma Statebma miiCnia, rom aRniSnuli qmedebiT dairRva neit-

ralitetis valdebuleba da didi britaneTisgan moiTxova aRniSnuli gemebis mier mi-

yenebuli zianis anazRaureba. mxareebi SeTanxmdnen, maT Soris wamoWrili dava gadaeW-

raT arbitraJis gziT. arbitraJi Sedgeboda xuTi arbitrisgan, romelTaganac erTi 

SerCeuli iyo mxareTa mier da danarCeni sami monarqebis mier: italiis mefis, brazi-

liis imperatoris da Sveicariis konfederaciis prezidentis mier. jon viderma xazi 

gausva mxareTa mier arCeuli arbitrebis rols da ganacxada, rom swored mxareTa mier 

arCeuli arbitrebis damsaxureba iyo alabamas sarCelis ganxilvis dasruleba da omis 

Tavidan acileba.  

batonma viderma aRniSna, rom arbitrebis msgavsi aqtiuri CarTuloba ar da ver 

iqneba uzrunvelyofili dRevandel dRes, magram mxareTa mier daniSnuli arbitrebis 

arseboba modave mxares saarbitraJo procesis `mesakuTris~ gancdas uqmnis.13 

mxareTa ufleba, daniSnos arbitri, SemdgomSi gaTvaliswinebul iqna 1899 wlis 

haagis konvenciaSi14 da 1907 wlis haagis konvenciaSi.15 amasTan, pirveli ormxrivi sain-

vesticio SeTanxmeba, 1959 wlis germania-pakistanis ormxrivi saerTaSoriso SeTanxme-

ba da pirveli ormxrivi saerTaSoriso SeTanxmeba, romelic investorebisTvis uzrun-

velyofda saxelmwifo arbitracias, 1963 wlis niderlandebisa da tunisis ormxrivi 

saerTaSoriso SeTanxmeba iTvaliswinebda arbitris mxareTa mier daniSvnas.16 

dResdReobiT, mxaris uflebas calmxrivad daniSnos arbitri, iTvaliswinebs 

umetesi ormxrivi saerTaSoriso SeTanxmeba, yvela ZiriTadi saerTaSoriso saarbit-

raJo wesi da umetesi adgilobrivi saarbitraJo kanonmdebloba, maT Soris, UNCITRAL-
is modeluri kanoni.17 es vrceli istoriuli safuZveli da arsebuli praqtika 
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Pacific Settlement of International Disputes) 1899 wlis 29 ivlisi, muxlebi 24, 32. 
15  1907 wlis konvencia saerTaSoriso davebis mSvidobiani mogvarebis Sesaxeb Convention for the 

Pacific Settlement of International Disputes, 1907 wlis 18 oqtomberi, muxlebi 45, 87. 
16   Brower, ix.zemoT, 9, 2; pakistansa da germaniis federaciul respublikas Soris gaformebuli 

SeTanxmeba investiciebis xelSewyobisa da dacvis Sesaxeb (Treaty for the Promotion and Protection 
of Investments between Pakistan and Federal republic of Germany),  1959 wlis 25 noemberi, muxlebi 11(3) 
(b); nideralandebsa da tuniss Soris gaformebuli SeTanxmeba investiciebis xelSewyobisa 
da dacvis Sesaxeb (Treaty for the Promotion and Protection of Investments between Netherlands and Tunisia), 
muxli 8. 

17   UNCITRAL-is saarbitraJo wesebi, 2010, muxli 9v(1); UNCITRAL-is saarbitraJo wesebi, 1976, 
muxli 7 (1); stoqholmis savaWro palatis saarbitraJo institutis wesebi (Rules of the Ar-
bitration Institute of the Stockholm Chamber of Commerce, muxli13(3); saerTaSoriso savaWro palatis 
saarbitraJo wesebi (International Chamber of Commerce Arbitration Rules), 2012, muxli 12 (4); 
saerTaSoriso savaWro palatis saarbitraJo wesebi (International Chamber of Commerce Arbitration 
Rules), 1998, muxli 8 (4); davebis gadawyvetis saerTaSoriso centri (International Centre for 
Dispute Resolution) (ICDR) saarbitraJo wesebi, muxli 6; sainvesticio davebis gadaWris 
saerTaSoriso centri (International Centre for Settlement of Investment Disputes) (ICSID) konvencia, 
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miuTiTebs, rom mxareTa ufleba daniSnon arbitri saerTaSoriso arbitraJSi 

damkvidrebuli principia.18 

 
3. damoukideblobisa da miukerZoeblobis movaleoba 

saarbitraJo wesebisa da saxelSekrulebo samarTalis normebis Tanaxmad, arbit-

ri unda iyos neitraluri, miukerZoebeli da damoukidebeli.19 aRniSnuli Tvisebebi 

mniSvnelovania saarbitraJo warmoebis da saarbitraJo procesis Sedegis kanoniere-

bisaTvis, radgan arbitri iRebs gadawyvetilebas, romelic mxaresaTvis Sesasruleb-

lad savaldebuloa da eqvemdebareba mxolod minimalur gadaxedvas. miukerZoveblo-

bisa da damoukideblobis valdebulebis fundamentur mizans warmoadgens arbitris 

mier obieqturi da samarTliani gadawvetilebis miReba. erovnuli kanonmdebloba da 

saarbitraJo wesebi zogadia da uzrunvelyofs specifikur Sesabamisobis standarts 

aRniSnul valdebulebasTan.20 UNCITRAL-is modeluri kanonis 12 (2) muxlis Tanaxmad, 

arbitris acileba SesaZlebelia mxolod im SemTxvevaSi, Tu arsebobs dasabuTebuli 
varaudi, rom igi ar aris miukerZoebeli an obieqturi. erovnuli sasamarTloebis pre-

cendentuli samarTali ar awesebs miukerZoeblobisa da damoukideblobis standar-

tebs, radgan aRniSnuli standarti gansxvavdeba sxvadasxva qveynis iurisdiqciaSi da 

damokidebulia konkretul faqtebze.21 
saerTaSoriso arbitraJSi interesTa konfliqtis Sesaxeb saerTaSoriso advo-

katTa asociaciis saxelmZRvanelo principebis Tanaxmad, yvela arbitri unda iyos mi-
ukerZoebeli da damoukidebeli miuxedavad imisa, rom isini daniSnulni arian mxareTa 
mier. arbitrebma saarbitraJo warmoebis periodSi unda SeinarCunon damoukidebloba 
da miukerZoebloba.  saerTaSoriso advokatTa asociaciis saxelmZRvanelo principe-

bi avaldebulebs arbitrs uari Tqvas arbitrad daniSvnaze an TviTacileba gaakeTos 

im SemTxvevaSi, Tu igi ver uzrunvelyofs saqmis miukerZoeblad da damoukideblad 

ganxilvas22. amasTan, arbitri valdebulia dasabuTebuli eWvis arsebobisas gaamJRav-

                                                                                                                                                         
muxli 37 (2) (b); sainvesticio davebis gadaWris saerTaSoriso centri (International Centre for 
Settlement of Investment Disputes) (ICSID)  saarbitraJo wesebi, muxli 3 (1); UNCITRAL saer-
TaSoriso komerciuli arbitraJis Sesaxeb modeluri kanoni (Model Law on International 
Commercial Arbitration), 2006, muxli 11 (3). 

18  Brower, ix.zemoT, 9, 11. 
19  sainvesticio davebis gadaWris saerTaSoriso centri (International Centre for Settlement of In-

vestment Disputes) (ICSID) konvencia, muxli  14(1); saerTaSoriso savaWro palatis saarbitraJo 
wesebi, muxli 7 (1) (International Chamber of Commerce Arbitration Rules), Article 7 (1); saerTaSoriso 
arbitraJis londonis sasamarTlos wesebi London Court of International Arbitration (LCIA) Rules, 
1998, muxli 5 (1); UNCITRAL-is saarbitraJo wesebi 2010, muxli 9. 

20  UNCITRAL modeluri kanoni saerTaSoriso komerciuli arbitraJis Sesaxeb (Model Law on 
International Commercial Arbitration), 2006, muxli 12 (2); franguli samoqalaqo saproceso 
samarTlis kodeqsi (French Code of Civil Procedure), muxli 1456; inglisis arbitraJis aqti 
(English Arbitration Act) 1996, Tavi 24(1)(a); Sveicariis kerZo saerTaSoriso samarTlis aqti 
(Swiss Private International Law Act), muxli 180(1)(c); UNCITRAL-is saarbitraJo wesebi (Arbitration 
Rules), 2010, muxli 11; saerTaSoriso savaWro palatis saarbitraJo wesebi (International Chamber 
of Commerce Arbitration Rules), 2012, muxli 11; saerTaSoriso arbitraJis londonis 
sasamarTlos wesebi (London Court of International Arbitration (LCIA) Rules, 1998, muxli 5; Sveicariis 
saerTaSoriso arbitraJis wesebi (Swiss Rules of International Arbitration, 2012, muxli 9. 

21   Leeuwen M., Pride and Prejudice in the Debate on Arbitrator Independence, in Christoph Müller and Antonio 
Rigozzi (eds) New Developments in International Commercial Arbitration, 2013, 9 (SemdgomSi - Melanie van 
Leeuwen). 

22   saerTaSoriso advokatTa asociaciis saxelmZRvanelo principebi saerTaSoriso arbit-
raJSi interesTa konfliqtis Sesaxeb (International Bar Association Guidelines on Conflicts of Interest in 
International Arbitration), 22 maisi 2004, zogadi standartebi General Standard (2)(a). 
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nos garemoeba arbitris miukerZoeblobisa da damoukideblobis Sesaxeb.23 mecnierTa 

umravlesoba miiCnevs, rom miukerZoeblobis moTxovna subieqturi standartia, rome-

lic arbitrs avaldebulebs moisminos da ganixilos saqme neitralurad, miukerZoeb-

lad da samarTlianad, ar dauSvas sadavo saqmeze winaswari azris Seqmna da erT-erTi 

modave mxaris mimarT keTilganwyobis Seqmna.24 meore mxriv, damoukidebloba exeba 

obieqtur standarts, ris mixedviTac dauSvebelia saarbitraJo warmoebis periodSi 

arbitrebsa da mxareebs an advokatebs Soris kavSiri.25 

dadgenili standartis Tanaxmad, TiToeul arbitrs, miuxedavad imisa, mxaris mi-

er aris igi daniSnuli Tu ara, Tanabrad akisria miukerZoeblobisa da damoukideblo-

bis valdebuleba.26 magaliTad, sainvesticio davebis gadaWris saerTaSoriso centris 

ICSID arbitraJSi, tribunalis yvela wevri erTsa da imave fics debs. Tumca, ivaraude-

ba, rom arsebobs mkafio praqtikuli sxvaoba saarbitraJo institutis mier daniSnul 

wevrebsa da sami arbitrisgan Semdgari tribunalis wevrebs Soris, romelic Sedgeba 

ori mxaris mier daniSnuli arbitrisgan da prezidentisgan.27 Queen Marry kvlevis Sede-

gebi amyarebs zemoaRniSnul prezumcias, radgan kvlevis Tanaxmad, mxareebs meti ndo-

ba da molodini aqvT maT mier calmxrivad daniSnuli arbitrebis mimarT.28 

miuxedavad imisa, rom zogadad mxareTa mier daniSnul arbitrebs miukerZoeb-

lobisa da damoukideblobis igive valdebulebebi akisriaT,29 SeerTebul StatebSi 

sxva midgomaa damkvidrebuli, kerZod, istoriulad, mravali saxelmwifo kanoni da sa-

arbitraJo wesi uwodebs mxareTa mier daniSnuli arbitrebis ufleba-movaleobebs `a-

raneitralurs~, xolo arbitraJis Tavmjdomares, `neitralurs~. SeerTebuli State-

bis ramdenime StatSi ganxorcielda partizani/momxre arbitrTa institucionaliza-

cia da mxareTa mier daniSnuli arbitrebisaTvis da arbitraJis TavmjdomarisaTvis 

ganisazRvra sxvadasxva standartebi.30 zogierTi avtori mxareTa mier daniSnul ar-

bitrebs `mosamarTleTa advokatebsac~ ki uwodebda, rac Zirs uTxrida maT moCvene-

                                                 
23   saerTaSoriso advokatTa asociaciis saxelmZRvanelo principebi saerTaSoriso arbit-

raJSi interesTa konfliqtis Sesaxeb International Bar Association Guidelines on Conflicts of Interest in 
International Arbitration, 22 maisi 2004, zogadi standartebis ganmarteba Explanation to General 
Standard 2(b). 

24   Melanie van Leeuwen, SeniSvna 21, 10; Bishop D., Reed L., Practical Guidelines for Interviewing, Selecting and 
Challenging Party-Appointed Arbitrators in International Commercial Arbitration, Arbitration International, Vol. 
14, Issue 4, 1998, 398-399 (SemdgomSi - Bishop/Reed); Lew J., Mistelis L., Kröll S., Comparative International 
Commercial Arbitration, Kluwer Law International, 2003, 258–261; Gaillard E., Savage J. (eds), Fouchard 
Gaillard Goldman on International Commercial Arbitration, Kluwer Law International, 1999, 561-565; Born G., 
International Commercial Arbitration, Kluwer Law International, 2009, 1473-1474; Redfern/Hunter, ix.zemoT, 
3, 326-328. 

25  iqve. 
26   International Bar Association Guidelines on Conflicts of Interest in International Arbitration, 22 May 2004, 

General Standard 1; UNCITRAL Arbitration Rules, 2010, Article 11; International Centre for Settlement of 
Investment Disputes (ICSID) Arbitration Rules, Article 6; International Chamber of Commerce Arbitration Rules, 
2012, Article 11; London Court of International Arbitration (LCIA) Rules, 1998, Article 5; Swiss Rules of 
International Arbitration, 2012, Article 9. 

27  Melanie van Leeuwen, ix.zemoT,  21, 2. 
28  iqve; Queen Marry Survey, ix.zemoT,  6. 
29   Paulsson, ix.zemoT, 4, 13; Brower Ch., Rosenberg Ch., The Death of the Two-Headed Nightingale: Why the 

Paulsson-van den Berg Presumption that Party-Appointed Arbitrators are Untrustworthy is Wrongheaded, 
Arbitration International, Vol. 29, Issue 1, 2013, 14 (SemdgomSi - Brower/Rosenberg). 

30    Davis K. C., Administrative Law Treatise, St. Paul, 1958, 157; Arnold T., The Unacceptable Common Partiality of 
“Neutral” Party Appointed Arbitrators, 1996 Chartered Institute of Arbitrators’ conference, 5; Farber E. I., The 
Role of the Neutral in Party-Appointed Arbitrations, Outside Counsel, 2002; Del Monte Corp. v. Sunkist Growers, 
Inc., 10 F.3d 753, 11th Circuit 1993, 760. 
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biT neitralobas.31 aRniSnuli midgoma SeerTebul StatebSi gauqmda. dResdReobiT 

arbitrTa orive jgufisTvis miukerZoeblobisa da damoukideblobis erTi da igive 

moTxovnebi moqmedebs.32 Tumca SeerTebuli Statebis mecnierebsa da praqtikos iu-

ristebs da danarCen msoflios Soris kvlav arsebobs gansxvavebuli Sexedulebebi 

mxareTa mier daniSnul arbitrebTan mimarTebaSi.33 ufro metic, saerTaSoriso arbit-

raJis Sesaxeb erT-erTi wamyvani saxelmZRvanelos Tanaxmad, mxaris mier daniSnuli 

arbitrisTvis Seuferebeli ar aris izrunos, rom tribunalma saTanadod gaigos saq-

mesTan dakavSirebuli garemoebebi.34 amgvari magaliTebi miuTiTebs, rom Tumca miu-

kerZoeblobisa da damoukideblobis valdebuleba sayovelTaod miRebulia, mainc mi-

iCneva, rom mxaris mier daniSnuli arbitris roli gansxvavdeba panelis sxva wevrebis 

rolisagan.  

 
4. calmxrivad daniSvnis kritika 

drodadro wamoiWreba dava mxareTa mier daniSnul miukerZoebel da damoukide-

bel arbitrebTan dakavSirebiT.35 rogorc zemoT aRiniSna, profesorma Jan paulsenma 

gaacocxla debatebi 2010 wlis 29 aprils, mis mier maiamis samarTlis skolis univer-

sitetSi Catarebul leqciaze, romelic Seexeboda sakiTxs `moraluri riski saerTa-
Soriso davebis gadawyvetaSi~, sadac man wamoayena calmxrivad arbitris daniSvnis 

sistemis mTlianad gauqmebis winadadeba arbitrTa tendenciurobis Tavidan asaci-

leblad. man kiTxvis qveS daayena mxareTa mier daniSnuli arbitrebis miukerZoeblo-

bis sakiTxi da daasabuTa, rom amgvari praqtika safTxis qveS ayenebs mTlianad saar-

bitraJo procesis mTlianobas.36 profesori paulseni amtkicebda, rom arbitrTa um-

ravlesoba daxmarebas uwevs im mxares, romelmac igi daniSna.37 man aRniSnuli faqtis 

dasadastureblad moiyvana mravali gasaocari magaliTi. man warmoadgina Loewen-is ma-

galiTi, sadac dava mimdinareobda kanadel investorsa da SeerTebul Statebs Soris. 

SeerTebuli Statebis iusticiis departamentma tribunalis wevrad calmxrivad da-

niSna yofili federaluri mosamarTle.38 SeerTebulma Statebma moigo procesi. ram-

denime wlis Semdeg aRniSnuli dava gansjis sagani gaxda. simpoziumze, SeerTebuli 

                                                 
31   Garmisa S. P., Reexamining Built-In Bias of Party-Appointed Arbitrators, Chicago Daily Law Bulletin, 11 March 

2002, 48; Reisman M., International Decision: Eritrea-Yemen Arbitration (Award, Phase II: Maritime Delimi-
tation), 94 American Journal of International Law 721, 2000, 736; Simpson J. L., Fox H., International 
Arbitration: Law and Practice, Praeger, 1959, 88. 

32  amerikis advokatTa asociaciis eTikis kodeqsi arbitrebisTvis komerciul davebSi American 
Bar Association Code of Ethics for Arbitrators in Commercial Disputes, 2004. 

33   Lieberman S. H., Something’s Rotten in the State of Party-Appointed Arbitration: Healing ADR’s Black Eye that 
is “Nonneutral Neutrals”, Cardozo Journal of Conflict Resolution, Vol. 5:215, 2004, 243. 

34   Redfern/Hunter, ix.zemoT,  2, 239.  
35   Melanie van Leeuwen, ix.zemoT,  21, 4; Scott R.A., On Integrity in Private Judging, Arbitration International, 

Arbitration International, Vol. 14, Issue 2, 1998; Bishop/Reed, ix.zemoT, 24; Mosk R., Ginsberg T., Dissenting 
Opinions in International Arbitration, in Liber Amicorum Bengt Broms, Finnish Branch of the International Law 
Association, Helsinki, 1999; Redfern A., Dissenting Opinions in International Commercial Arbitration: The Good, 
the Bad and the Ugly, Arbitration International, Vol. 20, 2004 (SemdgomSi - Redfern); Kirby J., With Arbitrators, 
Less Can Be More: Why the Conventional Wisdom on the Benefits of Having Three Arbitrators May Be 
Overrated, Journal of International Arbitration, Vol. 26, Issue 3, 2009; Rogers C. A., Regulating International 
Arbitrators: A Functional Approach to Developing Standards of Conduct, Transnational Dispute Management, 
Vol. 8, Issue 1, 2011. 

36   Paulsson, ix.zemoT, 4, 3-4; ix., aseve: Paulsson J., Are Unilateral Appointments Defensible?, <http:// 
kluwerarbitrationblog.com/blog/2009/04/02/are-unilateral-appointments-defensible/>, [27.12.2013]. 

37   Paulsson, iqve, 7. 
38  The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID (NAFTA), Case No. 

ARB(AF)98/3, Award on Merits, 26 June 2003. 



 

 78 

Statebis mier daniSnulma arbitrma gaamJRavna, rom igi arbitrad daniSvnamde Sexvda 

saxelmwifo oficialur pirebs. aRniSnul Sexvedraze mas uTxres, rom `am procesis 
wagebis SemTxvevaSi isini waagebdnen NAFTA-s.~ arbitrma upasuxa: `Tu Tqven gsurT Cem-
ze zewolis moxdena, moaxdineT~. amgvari zewolis safuZvelze, romelic gamJRavnda 

ramdenime wlis Semdeg, profesorma paulsenma daaskvna, rom am konkretul davaze ga-

dawyvetileba ar miuRia miukerZoebel da damoukidebel tribunals.39 

Tavis sityvaSi Jan paulsonma mxari dauWira arbitris calmxrivad daniSvnis 
praqtikis akrZalvas an SemogvTavaza misi sul mcire mkacrad gakontroleba.40 misi 
mtkicebiT, mxareTa mier arbitrebis calmxrivad daniSvnis Tavisuflebam ganapiroba 
`moraluri safrTxe~, radgan mxaris mier daniSnuli arbitri, Tavisi piradi, komerci-
uli interesis gamo gamoitans gadawyvetilebas misi danmiSnavi mxaris sasargeblod 
da ara obieqturad.41 profesorma paulsonma SemogvTavaza arbitris daniSvnis sami 
alternatiuli meTodi: (i) tribunalis yvela wevri dainiSnos mxareTa mier erTobli-
vad; (ii) tribunalis yvela wevri dainiSnos saarbitraJo institutis mier; an (iii) mxare-
ebma calmxrivad daniSnon arbitrebi saarbitraJo institutis mier winaswar Sedgeni-
li kvalificiuri arbitrebis siidan.42Jan paulsonis leqcia Semdgomi debatebis sa-
fuZveli gaxda, romelic Seexeboda Semdeg sakiTxs, unda SeinarCunos Tu ara mxarem 
tribunalis wevrebis calmxrivad SerCevis ufleba. profesors mxari dauWires saar-
bitraJo sazogadoebis gamoCenilma wevrebma.43 

profesorma van den bergma ganagrZo arbitrebis mxareTa mier daniSvnis kritika. 
misi gansakuTrebuli yuradReba mimarTuli iyo calmxrivad daniSnuli tribunalis 
wevris gansxvavebul azrze. man gaaanaliza 150 gasajaroebuli gadawyvetileba sain-
vesticio arbitraJis sferoSi. aRniSnuli saqmeebidad 34 saqmeSi moipoveba 34 gansxva-
vebuli azri, romelTagan TiTqmis yvela momzadebuli iyo wagebuli modave mxaris mi-
er daniSnuli arbitris mier.44 batonma alan redfernma 2003 wels gamoaqveyna msgavsi 
statistikuri monacemebi komerciuli arbitraJis sferoSi, romlis Tanaxmadac, 2001 
wels, saerTaSoriso savaWro palatis arbitraJebma gamosces 24 gansxvavebuli azri, 
saidanac 22 gansxvavebuli azri damniSnavi mxaris sasargeblod iyo SemuSavebuli.45 

profesori van den bergis mtkicebiT, mxareTa mier daniSnuli arbitrebis mier 
SemuSavebuli gansxvavebuli azri xels uSlis arbitrTa saTaTbiro process, radgan 
tendenciuri arbitri ar CaerTveba saqmis garemoebebTan dakavSirebiT gamarTul dia-
logSi, tribunalis sxva wevrebi ki advokati arbitris mosazrebas seriozulad ar mi-
iReben.46 profesoris azriT, problemis arss warmoadgens arbitrebis mxareTa mier 
calmxrivad daniSvna, rac arbitrebs damokidebuls xdis mis damniSnav mxareze. amde-

                                                 
39  Paulsson, ix.zemoT,  4, 9. 
40  Paulsson, iqve, 11. 
41  Paulsson, iqve,  10. 
42  Paulsson, iqve,  16. 
43  Albert Jan van den Berg, ix.zemoT, 5; Smit H., The Pernicious Institution of the Party-Appointed Arbitrator, 

Columbia FDI Perspectives, Perspectives on topical foreign direct investment issues by the Vale Columbia Center 
on Sustainable International Investment, No. 33, 2010 (SemdgomSi - Smit); Nassib Z., L’étique et l’arbitrage en 
matière d’investissement: grandeur et misère de la fonction d’arbitre, Revue de l’arbitrage, 2012. 

44  Albert Jan van den Berg, ix.zemoT, 5; 825; Franck S., Empirically Evaluating Claims About Investment Treaty 
Arbitration, 80 North Carolina Law Review 1, 2007, 77. 

45   Redfern, ix.zemoT,  35, 223-242. 
46  Albert Jan van den Berg, supra note 5, 829; ix. aseve, Derains Y., La pratique du délibéré arbitral, in Global 

Reflections on International Law, Commerce and Dispute Resolution: Liber Amicorum in Honour of Rober Briner 
221, 2005, 224. 
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nad, igi gvTavazobs arbitris calmxrivad daniSvnis sistemis gauqmebas an Semdegi 
principis danergvas: nemine dissentiente.47 

kolumbiis universitetis profesorma hans smitma mxareTa mier daniSnuli ar-

bitris koncefcias `saziano instituti~ uwoda da SemogvTavaza misi gauqmeba an im 

faqtis aRiareba, rom aseTi arbitrebi warmoadgenen mxareTa advokatebs.48 misi mosaz-

rebiT, klientisTvis saukeTeso Sedegis miRwevisTvis vinmes daniSvna warmoadgens ad-

vokatis movaleobas, roca arbitrisTvis klientisaTvis sasargeblo Sedegis miRweva 

warmoadgens misi xelaxali dasaqmebis SesaZleblobas. profesorma smitma aseve ga-

nacxada, rom arbitrma SeiZleba gamoitanos damniSnavi mxaris sawinaaRmdego gadawy-

vetileba tribunalis im wevrebis kompromisis sanacvlod, romlebic, rogorc wesi, 

dainteresebulni arian miiRon erTsulovani gadawyvetileba. amgvari SeTanxmeba ar 

emsaxureba samarTlianobis princips. partizani arbitris arseboba panelze Cveuleb-

riv xels SeuSlis tribunalis wevrebs Soris ideebis gacvlas. profesorma smitma ga-

nacxada, rom mxareTa mier daniSnuli arbitrebis umravlesoba reagirebs pirad waxa-

lisebaze da, garkveulwilad, xdeba mxaris advokati sistemaSi, romelic maTgan obieq-

tur qmedebas moiTxovs.49 

zemoT xsenebuli argumentebis Tanaxmad, SeiZleba gavakeToT daskvna, Tu ratom 

miaCniaT avtorebs mxareTa mier daniSnuli arbitrebis sistema naklovanad da ratom 

qmnis aRniSnuli sistema Jan paulsenis sityvebiT `moralur safrTxes~. amitom, Tu sa-

erTaSoriso arbitraJi SemogvTavazebs saxelmwifo sasamarTlos saimedo alternati-

vas, igi unda akmayofilebdes igive standartebs, kerZod, unda uzrunvelyofdes ar-

bitrebis mier miukerZoebeli gadawyvetilebis miRebas da davebis gadawyvetas mxo-

lod maTi Sinagani rwmenis safuZvelze.50 
im SemTxvevaSic ki, Tu saxeze ar gvaqvs arbitris aSkara tendenciuroba, cxadia, 

rom iuristebi, romlebic warmoadgenen mxares yovelTvis ecdebian daniSnon arbitri, 

romelic TanaugrZnobs mxares da upasuxebs mxaris mier wamoyenebul argumentebs.51 
sainvesticio davebis gadawyvetis saerTaSoriso centris (ICSID) erT-erT saqmeSi naT-

lad iyo aRniSnuli arbitris gawvevis Sesaxeb misi akademiuri naSromis gamo: `garkve-

uli asakis arcerTi arbitri da zogadad ki, arcerTi adamiani ar aris miukerZoebeli 
da damoukidebeli. ufro martivad rom vTqvaT, TiToeuli individi gadmoscems ide-
ebs da azrebs misi moraluri, kulturuli da profesiuli ganaTlebisa da gamocdi-
lebis Sesabamisad~.52 iuristebi, ra Tqma unda, Seecdebian Seiswavlon arbitrebis ide-

ebi da mosazrebebi da gamoiyenon es TavianTi klientis sasargeblod.  
cota xnis win gamoqveynebuli statistikuri monacemebis Tanaxmad, saarbitraJo 

warmoebis mxareebi ufro xSirad axdenen meore mxaris mier daniSnuli arbitris aci-

lebas. sainvesticio davebis gadawyvetis saerTaSoriso centris (ICSID) 26 gamoqveyne-

buli gadawyvetilebidan 2007 wlidan dRemde 24 Seexeboda arbitrTa acilebas, xolo 

                                                 
47  Albert Jan van den Berg, supra note 5, 831; ix. aseve: Derains Y., The Deliberations of the Arbitral Tribunal —

“Retour au délibéré arbitral”, in The Resolution of the Dispute - from the Hearing to the Award: ASA Special 
Series, No. 29, 2007, 16. 

48   Smit, ix.zemoT, 43, 2. 
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sami saqme Seexeboda sxvadasxva saqmeSi ganTqmuli arbitrebis TviTacilebas.53 acile-

bis mizezebi gansxvavdeboda. erT-erT mizezad SeiZleba moviyvanoT `sakiTxTan dakav-

Sirebuli konfliqti~, anu gancxadebebi imis Taobaze, rom arbitris mier adre dakave-

buli pozicia gamoxatavs mis winaswar damokidebulebas konkretul sadavo sakiTxTan 

dakavSirebiT, an mxaris an misi advokatis mier arbitris ramdenjerme daniSvna.54 aci-

lebis faqtebis mzardi raodenoba naTlad miuTiTebs mxareTa mier daniSnuli arbit-

rebis sistemis naklovanebaze da am problemis gadaWris aucileblobaze. 

 
5. arbitrebis calmxrivad daniSvnis sistemis momxreebi 

arbitrebis calmxrivad daniSvnis arsebuli praqtikis gauqmebis winadadebas 

kritikiT Sexvdnen saarbitraJo sazogadoebis gamorCeuli warmomadgenlebi.55 mosa-

marTle Carlz broveris xelmZRvanelobiT saarbitraJo sferoSi gamoCenili mecnie-

rebi da praqtikosebi energiulad icavdnen mxareTa mier daniSnuli arbitrebis praq-

tikas da ewinaaRmdegebodnen `cvlilebis ipoxondrias~56 SeecvalaT sistema.57 

Carlz broveris da Carlz rozenbergis mier gamoqveynebul statiaSi, avtorebi 

Jan paulsenis winadadebas uwodebdnen “wrongheaded” da acxadeben, rom samarTalwar-

moebis alternativad arbitris daniSvnis fundamenturi ufleba arbitraJis erT-er-

Ti mimzidveli aspeqtia.58 avtorebma ganacxades, rom aseTi ufleba warmoadgenda ar-

bitraJis ZiriTad princips 1794 wels saxelmwifoTaSoris da investorsa da saxelmwi-

fos Soris urTierTobebSi. vtorebma, aseve, ganacxades, rom im SemTxvevaSi, Tu arbit-

ri tendenciuria romelime mxaris mimarT, igi unda gaTavisufldes saerTaSoriso sa-

advokato asociaciis saxelmZRvanelo principebis 2 (a) muxlis ZiriTadi standarte-

bis Tanaxmad. avtorebi misaReb praqtikad ganixilavdnen arbitrebis SerCevas maTi 

konkretuli samarTlebrivi an profesiuli gamocdilebis mixedviT, radgan maT kon-

kretuli sakiTxis analizis safuZvelze konkretuli pozicia uWiravT Sesabamis sa-

kiTxTan dakavSirebiT.59 avtorebma aRniSnes, rom mxareebs unda gaaCndeT ndoba tri-

bunalis mimarT, rogorc kolegialuri organos mimarT, risi miRwevac SeuZlebelia, 

Tu mxareebi monawileobas ar miiReben tribunalis formirebis procesSi.60 

Carlz broverma da Carlz rozenbergma upasuxes profesori van den bergis SeS-

foTebas gansxvavebuli azris Sesaxeb da ganacxades, rom gansxvavebuli azri ukeTesi 

saarbitraJo gadawyvetilebis miRebis safuZvelia, imis gaTvaliswinebiT, rom savara-

udod gansxvavebuli azri amtkicebs umravlesobis gadawyvetilebis sisustes da amiT 

aiZulebs umravlesobas gamoasworos gadawyvetilebis susti mxareebi gadawyvetile-

bis faqtobriv da samarTlebriv safuZvlebSi.61 maTi mosazrebiT, mxareTa mier daniS-

                                                 
53  Finizio/Salas, ix.zemoT, 2.  
54  iqve. 
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60  iqve, 14. 
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nuli arbitrebis gansxvavebuli azri unda ganvixiloT, rogorc mxaris poziciis ana-

rekli da ara rogorc damoukideblobis an mxarisadmi gaucxoebis SiSi. amdenad, ga-

keTda daskvna, rom mxaris mier daniSnuli arbitri da maTi gansxvavebuli azris ga-

moTqmis unari amyarebs saarbitraJo procesis aRqmul legitimurobas da am status-

kvos Secvla xels SeuSlis saarbitraJo sferos Semdgom ganviTarebas.62 

broveris zemoT xsenebul leqciaze joni qs vederma aseve mxari dauWira mxareTa 

mier arbitris daniSvnisa da gansxvavebuli azris arsebul praqtikas.63 man ganacxada, 

rom mxareTa mier arbitris daniSvnis sistema warmoadgens `saerTaSoriso arbitraJis 
qvakuTxeds da rom Cven windaxeduloba unda gamoviCinoT umizezod damkvidrebuli 
tradiciis Secvlisas~.64 

batonma viderma upasuxa profesor van den bergis mier gamoTqmul argumentebs 

gansxvavebuli azris Sesaxeb da aRniSna, rom kargi gansxvavebuli azri saarbitraJo 

ganxilvaSi jansaRi inteleqtualuri energiis niSania da ara mxareTa mier arbitrebis 

daniSvnis sistemis fataluri avadmyofobis gamovlineba.65 
ian paulsonis winadadeba gaakritika frangma iuristma aleqsis murem kluveris 

saarbitraJo blogSi gamoqveynebul statiaSi.66 am ganTqmulma praqtikosebma Sem-

dgomSi aRniSnuli sakiTxi ganixiles londonis ekonomikisa da politikuri mecniere-

bebis skolis mier organizebul specialistebis seminarze.67 batonma murma ganacxada, 

rom arbitrebis SerCeva uzrunvelyofs mxareTaTvis saarbitraJo warmoebis proces-

ze garkveuli kontrolis meqanizms.68 misi azriT, mxareebi irCeven arbitrs maTi repu-

taciidan gamomdinare da nebismieri Seusabamo zegavlena saboloo jamSi ar aris pro-

duqtiuli ganxilvis procesisTvis, radgan tendenciuri arbitrebi aRmoCndebian sa-

arbitraJo tribunalis wevrTa umciresobaSi.69 

profesori jiorjio sakerdoti mxars uWerda mxareTa mier arbitrebis daniS-

vnis arsebul sistemas da amtkicebda, rom tribunalis wevrebis arCevis ufleba ganas-

xvavebda saartbitraJo warmoebas samarTalwarmoebisagan da saSualebas aZlevda mxa-

res daeniSna arbitrebi, romlebic upasuxebdnen mxaris molodins erovnebis, enis, 

kulturis, samarTlebrivi da teqnikuri codnis gaTvaliswinebiT.70 igi amtkicebda, 

rom arsebobs garantiebi imisaTvis, rom calmxrivad daniSnulma arbitrebma borotad 

ar gamoiyenon TavianTi uflebebi. es garantiebia: 

 aRiareba, rom arbitrebi ar arian mxareTa warmomadgenlebi, aramed isini arian 

meurveebi, romlebmac dava unda gadawyviton samarTlianad; 

 saarbitraJo procesSi gaTvaliswinebulia sasamarTlos ufleba gaakontro-

los samarTlebrivi procesis ZiriTadi wesebis dacva; 
 arsebuli saukeTeso praqtika, magaliTad, 1994 wlis saerTaSoriso advokatTa 

asociaciis saxelmZRvanelo principebi saerTaSoriso arbitraJSi interesTa kon-

fliqtis Sesaxeb miRebuli standartia. 
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profesor jiorjio sakerdotma SemdgomSi ganacxada, rom amgvari ufleba am-

tkicebs mxareTa mier saboloo gadawyvetilebis miRebis Sanss da gaakritika arbitris 

calmxrivi daniSvnis alternatiuli gzebi, kerZod, arbitrebis institutis mier da-

niSvnis alternativa. man ganacxada, rom mocemul SemTxvevaSi, saerTaSoriso komer-

ciuli arbitraJi dakargavs mis erT-erT fundamentur Tvisebas da gadaiqceva saer-

TaSoriso kvazi samarTlebriv meqanizmad.71 

yovelive zemoT aRniSnulidan gamomdinare, mxareTa mier arbitrebis daniSvnis 

momxreebis mier wamoyenebulia ori argumenti: pirveli Seexeba mxareTa uflebas aq-

tiuri monawileoba miiRon saarbitraJo tribunalis formirebisa da saarbitraJo ga-

dawyvetilebis legitimaciis procesSi, meore argumenti xazs usvams mxareTa mier da-

niSnuli arbitrebis mier saarbitraJo procesSi Setanil wvlils.  

 
6.  momavali 

miRebulia, rom saarbitraJo warmoebis mxareebs miukerZoebeli tribunalis uf-

leba unda gaaCndeT. daniSvnis meTodi unda emsaxurebodes ZiriTad mizans. mxareTa 

ufleba, monawileoba miiRon tribunalis formirebis procesSi, kanoniers xdis saar-

bitraJo gadawyvetilebas da saarbitraJoprocess davis gadawyvetis upirates meTo-

daT aqcevs.72 Tumca, amave dros, calmxrivad daniSnuli arbitri ar unda iyos absolu-

turad damoukidebeli, igi unda grZnobdes valdebulebas misi damniSnavi mxarisaTvis 

sasargeblo gadawyvetilebis misaRebad da amiT, meore mxares ar unda uzRudavdes mi-

ukerZoebeli tribunalis uflebas. miuxedavad sayovelTaod aRiarebuli faqtisa, 

rom mxaris mier daniSnuli arbitri unda iyos damoukidebeli da miukerZoebeli, 

rTulia tendenciurobis Tavidan acileba, gansakuTrebiT maSin, rodesac konkretu-

li saqme warmoadgens arbitris saqmianobis ZiriTad saqmes da mniSvnelovan Semosa-

valTan aris dakavSirebuli.73 

amdenad, aucilebelia arbitrebis daniSvnis iseTi sistemis danergva, romelic 

orive mxarisaTvis uzrunvelyofs ndobas, rom arbitri miukerZoeblad moismens da 

gadawyvets davas. aRniSuli miznis miRwevis saukeTeso gzas warmoadgens artbitraJis 

TiToeuli wevris erToblivad SerCeva. mxareebi gamsWvaluli iqnebian tribunalisad-

mi ndobiT, radgan arbitrebi ver SeZleben daadginon, Tu romeli mxaris iniciativiT 

moxda maTi SerCeva da amdenad, orive mxaris erTgulni darCebian. mxareebma potenci-

uri arbitrebis SerCevis konkursi erToblivad unda Caataron arbitris konkretul 

sferoSi kvalifikaciis, codnisa da gamocdilebis Sesaxeb informaciis misaRebad. am-

gvari erToblivi konkursi ar unda emsaxurebodes arbitrebis konkretul sakiTxze 

samarTlebrivi Sexedulebis garkvevas, rogorc es xdeba arbitris calmxrivad SerCe-

vis SemTxvevaSi.  

arbitrebis erToblivi daniSvnis sistema iTvaliswinebs arsebuli sistemis yve-

la upiratesobas da, amave dros, gvTavazobs sistemaSi arsebuli xarvezebis aRmof-

xvras. mxareebi saarbitraJo procesSi CarTulebi iqnebian, rogorc tribunalis Sem-

qmnelebi da SeZleben gaakontrolon TiToeuli arbitris kompetenciis done da ga-

mocdileba. mocemuli sistema uzrunvelyofs mxareebis ndobas mTlianad saarbitra-

Jo tribunalis mimarT da ara mxolod tribunalis calkeuli wevrebis mimarT da amiT 

ugulebelyofili iqneba azri, rom mxaris mier daniSnuli arbitri aris am mxaris ar-
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bitri.74 warmodgenili sistemis danergva mniSvnelovani wingadadgmuli nabiji iqneba 

zemoaRniSnul calmxrivad daniSnul arbitrebis gamowvevasTan dakavSirebuli prob-

lemebis gadasaWrelad. Tu mxare CarTuli iqneba konkretuli arbitris SerCevis pro-

cesSi, Semdgomi problemebis riski mniSvnelovnad Semcirdeba. 

amasTan, unda aRiniSnos, rom warmodgenili sistema ar gamoricxavs mxareTa Se-

saZleblobas daniSnon maT mier SerCeuli arbitri. modave mxareebma SeiZleba moila-

parakon, rom TiToeuli maTgani mxars dauWers meore mxaris mier SemoTavazebul ar-

bitrs. amdenad, mocemuli sistema kvazi calmxrivi daniSvnis Sanss tovebs, im SemTxve-

vaSi, Tu meore mxare Riad eTanxmeba da aqtiurad monawileobs amgvar scenarSi.  

miuxedavad imisa, rom warmodgenilma sistemam SesaZloa aRmofxvras arsebuli 

naklovanebebi, misi ganxorcieleba advili ar iqneba, radgan SeTanxmeba miRweuli un-

da iqnes modave mxareebs Soris. amdenad, aseve unda arsebobdes arbitrebis daniSvnis 

alternatiuli meTodi, romelic mxareTa Soris arbitris daniSvnaze SeuTanxmeblo-

bis SemTxvevaSi uzrunvelyofs tribunalis daniSvnas saarbitraJo institutis mier.75 

im faqtis gaTvaliswinebiT, rom SesaZloa mxareebi legitimurad ar endobodnen maTi 

CarTulobis gareSe saarbitraJo institutis mier tribunalis wevrebis SerCevas, maT 

molaparakebisa da gamocdili da kvalificiuri arbitris SerCevisTvis keTilsindi-

sierad eqnebaT damatebiTi stimuli. 

 
7. daskvna 

naTelia, rom dava mxareTa mier daniSnul arbitrebTan dakavSirebiT momavalSic 

gagrZeldeba da saxelganTqmuli arbitrebi damatebiT argumentebs warmoadgenen Ta-

vianTi Sexedulebebis mxardasaWerad. rodesac profesorma paulsonma Tavis cnobil 

sityvaSi calmxrivad arbitris daniSvnis institutis gauqmebas dauWira mxari, aRniS-

na, rom 2060 wlisTvis aRniSnul pozicias gaiziarebs saarbitraJo sferoSi CarTuli 

sazogadoebis warmomadgenlebis umravlesoba. modave mxareebs Soris azrTa sxvadas-

xvaobis gaTvaliswinebiT, savaraudod, aRniSul sakiTxze ormxrivi SeTanxmebis miRwe-

va marTlac 2060 wlamde gadavaddeba.  

winamdebare statiis mizania saqarTvelos saarbitraJo sazogadoebisTvis mxare-

Ta mier daniSnuli arbitrebis Sesaxeb  orive mxaris argumentebis warmoCena. amasTan, 

statia gvTavazobs saarbitraJo tribunalis mxareTa mier erToblivad daniSvnas da 

SeuTanxmeblobis SemTxvevaSi gadawyvetilebis miRebis procesSi saarbitraJo insti-

tutis CarTvas. zemoT aRniSnuli SeTavazeba safuZvlad daedeba axali instrumenete-

bis SemuSavebas arsebuli gamowvevebis dasaZlevad da calmxrivad daniSnul arbit-

rebTan dakavSirebiT arsebuli problemebis gadasaWrelad. 
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James J. Alfini 

Mediation as a Calling: Addressing the Disconnect Between Mediation Ethics and                

the Practices of Lawyer Mediators 

The purpose of this essay is to outline a problem that I believe we face in lawyer-mediated cases, 
speculate about the causes of the problem, and tentatively and cautiously suggest possible solutions. The 
problem is the apparent disconnect between mediation’s core values as expressed in most, if not all, of the 
mediator standards of conduct, and the predominant practices of lawyer mediators. 

Mediator ethics has become a subject of widespread attention.1 Interest in developing appropriate 
standards of conduct for mediators has been fueled by the increasing popularity of court-sponsored 
mediation programs during the final decade of the twentieth century and into the twenty-first. Courts, both 
state and federal, in several jurisdictions, have promulgated mediator ethics rules to regulate the behavior of 
court-appointed mediators; these rules often borrow “language from standards of conduct for mediators that 
had been developed by professional organizations and ADR [Alternative Dispute Resolution] prac-
titioners.”2 In some states, state bar associations or ADR organizations have published statewide standards.3

 Let us look first at the two sets of standards that were developed by consortia of ADR organizations: 
the Model Standards of Conduct for Mediators (Joint Standards), developed and adopted by the American 
Arbitration Association, the American Bar Association (ABA), and the Association for Conflict Resolution 
(originally adopted in 1994 and revised in 2005),4 and the Model Standards of Practice for Family and 
Divorce Mediation (Family Standards), developed through a symposium convened by the Association of 
Family and Conciliation Courts, the Family Law Section of the ABA, and the National Council of Dispute 
Resolution Organizations (adopted in 2000).5 Many jurisdictions that have adopted mediator standards of 
conduct have used the Joint Standards as a model. The Joint Standards are also often used as a guide in 
states that have not adopted standards.6 

My focus will largely be on the core values and principles of mediation as enunciated in the various 
standards. Party self-determination is the most fundamental principle of mediation and is regularly 
referenced in the standards.7 To emphasize the goal of party self-determination, for example, both sets of 
national standards explicitly caution the mediator to avoid coercion.8 The national standards and most sets 

                                                 
   Professor of Law, Dean Emeritus, South Texas College of Law (Houston, Texas). 
1    See generally Kovach K.K., Musings on Idea(l)s in the Ethical Regulation of Mediators: Honesty, Enforcement, 

and Education, Ohio St. J. on Disp. Resol., Vol.  21, 2005, 123 (discussing mediator ethics); Pou C., Jr., “Em-
bracing Limbo”: Thinking About Rethinking Dispute Resolution Ethics, Penn St. L. Rev., Vol. 108, 2003, 199 
(presenting an overview of ethics in mediation);  Feerick J. D., Toward Uniform Standards of Conduct for Me-
diators, S. Tex. L. Rev., Vol. 38, 1997, 455 (discussing the Model Standards of Conduct for Mediators);  Alfini J 
.J., Mediator Ethics, in Dispute Resolution Ethics: A Comprehensive Guide 65 (Bernard Ph. & Garth B. eds.), 
2002 (comparing different standards of conduct for mediators). 

2    Alfini, supra note 1, at 65. 
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    Model Standards Of Conduct for Mediators, 2005, <http://www.abanet.org/dispute/documents/model_ stan-

dards_conduct_april2007.pdf>. 
5    Model Standards of Practice for Family and Divorce Mediation, 2000, <http://www.afccnet.org/pdfs/ mo-

delstandards.pdf>. 
6    See Alfini, supra note 1,  65–66. 
7    Model Standards of Conduct for Mediators pmbl., Standard I, Standard VI; Model Standards of Practice for 

Family and Divorce Mediation Overview and Definitions, Standard I, Standard VI. 
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of state standards also offer both general language and explicit guidance concerning process fairness, 
another core value.9 Some have noted, however, that a mediator’s ability to work toward process fairness, 
by ensuring that the disputants have sufficient information or power to make informed decisions, is 
problematic.10 While the mediator may view certain information as essential to informed decision making, 
if the mediator provides this information, he or she may be viewed as giving an advantage to a party, 
thereby running the risk of compromising his or her impartiality, which is another core value of 
mediation.11 Moreover, the information may be taken as a form of advice by the parties, thereby eroding 
the goal of party self-determination. Although these apparent dilemmas are real, all of the standards 
consistently promote the core values of party self-determination, process fairness, and impartiality. 

Indeed, I believe there would be general agreement among mediators that party self-determination is 
mediation’s guiding principle. It is the one value that distinguishes mediation from other dispute resolution 
processes. Arguably, then, everything a mediator does in mediation should be consistent with the principle or 
core value of party self-determination. A mediator’s actions should be directed toward achieving the goal of 
party self-determination and, conversely, nothing a mediator does should compromise this core value. 

On the other hand, a mediator also needs to be careful that he or she does not compromise the core 
value of mediator impartiality. Although impartiality is not unique to mediation – it is also a core value of 
adjudication and arbitration – I believe it goes hand-in-hand with party self-determination. These two core 
values – mediator impartiality and party self-determination – are essential to good mediation practice and 
are most threatened by current practices. 

During the past two decades we have witnessed an explosion of interest in mediation among judges 
and lawyers. Many court-sponsored mediation programs have been put into place in both state and federal 
courts across the country and their efficacy is now being assessed.12 With the advent of these insti-
tutionalized, court-sponsored mediation programs, we have also witnessed an increasing interest on the part 
of the legal community in not only representing parties in this alternative forum, but also in developing 
mediation skills and adding the role of the mediator to their legal practices. That is, lawyers have begun to 
colonize the mediation field. I would argue that with the increased use of lawyer mediators in court-
sponsored mediation programs, we are now witnessing an erosion of the traditional model of mediation that 
requires a firm commitment to party self-determination. 

The good news is that I believe we are prepared to take stock of this current situation and do 
something about it. In particular, I think we are entering a new era of ADR criticism. The old criticism of 
ADR and mediation, in particular, was very generalized and relatively uninformed. Scholars such as Owen 
Fiss and Judith Resnik worried that the increasing use of informal processes like mediation threatened to 
turn our justice system topsy-turvy, but they offered this criticism at a very abstract level.13 The new 
criticism of mediation is much more informed because it is essentially self-criticism. We now have 
experienced mediators offering critiques of our current practices. One of the leading thinkers of this new 

                                                                                                                                                         
principle of self-determination by the participants. . . . The family mediator’s commitment shall be to the 
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Settlement (In Some Cases), Geo. L.J., Vol. 83, 1995, 2663, 2672–78. 
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era is Professor Nancy Welsh of the Dickinson School of Law at Pennsylvania State University.14 In an 
earlier incarnation, Nancy was an experienced mediator, serving as the executive director of the Mediation 
Center in Minneapolis. Nancy offers an excellent critique of current mediation practices in her article, 
Making Deals in Court-Connected Mediation: What’s Justice Got to Do With It?15 In her article, Nancy 
considers how changes in the traditional, or classic, mediation model, due to its institutionalization in court-
sponsored programs, may affect disputant perceptions of procedural justice. The changes that she identifies 
include (1) the reduced role for the parties in mediation, (2) the emerging preference for evaluative 
interventions, (3) the abandonment or marginalization of the joint session, and (4) the lack of creativity in 
the settlements that are produced.16 

Let us take these one at a time. First is the reduced role in mediation for the parties. This, of course, goes 
to the heart of party self-determination. Nancy points out that the need for many parties to be present in a 
mediation has diminished because, in the context of civil, non-family cases, the “defendants do not control the 
funds that will be necessary to settle the case.”17 The real party in interest is often an insurance company. So, in 
many of these cases it is the parties’ attorneys who attend the mediation sessions and negotiate on behalf of the 
parties. Even where the parties do possess settlement authority, there seems to be a trend toward having the 
agents of the parties, namely the attorneys, be the principal bargainers during a mediation. 

Why? Because it is more efficient to do it that way. The attorneys have the necessary expertise, 
detachment, and even the flexibility to guide the process toward a settlement. There are negotiation theorists who 
would support this reduced role for the parties because it results in a more efficient bargaining process, but this 
reduced role for disputants is inconsistent with procedural justice (or process fairness) as most of us would 
define it – the opportunity to have a voice, and to have this voice considered and treated with dignity and respect. 
The problem I have with this reduced role of the parties is that it not only mutes the parties, but it moves us back 
toward an adjudicatory model that is more lawyer-centric than party-centric. This development is inconsistent 
with mediation’s core value of party self-determination. 

The second aspect of Nancy’s analysis is that there is a preference for evaluative (rather than facilitative) 
interventions in court-connected mediation.18 Both empirical and anecdotal evidence suggests that many 
attorneys who represent parties in mediation seem to want evaluative mediation rather than facilitative 
mediation.19 That is, they seem to want mediators to provide a “reality check” for both their own clients and for 
the opposing parties; they want mediators to offer opinions on the merits – both strengths and weaknesses – of 
their cases, and they want the mediators to offer their view of reasonable settlement ranges.20 

From a bargaining theory viewpoint, evaluative mediation can be very effective in moving the 
parties efficiently toward a settlement. If the mediator is trusted by the attorneys and the parties and is 
perceived to be fair and impartial, it is more likely, in the minds of the lawyers, that the parties will be 
persuaded to adopt a more rational view of their cases and accept realistic settlement offers. Nancy’s 
analysis of the increased use of evaluative mediation in the court-connected context is actually fairly 

                                                 
14  Penn State Dickinson School of Law, Faculty Profile, <http://www.dsl.psu.edu/faculty/welsh.cfm>, [4.04.2008]. 
15  Welsh N. A., Making Deals in Court-Connected Mediation: What’s Justice Got to Do With It?, Wash. U. L.Q., 

Vol. 79, 2001, 787.  
16 Ibid,  789–93. 
17 Ibid, 801–02. 
18  See Ibid, 805–09. 
19  Ibid, at 805; see, e.g., Guthrie Ch., The Lawyer’s Philosophical Map and the Disputant’s Perceptual Map: 

Impediments to Facilitative Mediation and Lawyering, Harv. Negot. L. Rev., Vol.  6, 2001,145, 14850  (arguing 
that even in a world mandating facilitative mediation, mediation with lawyer-mediators is highly unlikely to be a 
purely facilitative process because of the lawyer’s philosophical map and the disputant’s perceptual map). 

20  For a variety of perspectives on evaluative vs. facilitative mediation, see Riskin, supra note 10; Kovach K. K. & 
Love L. P., Mapping Mediation: The Risks of Riskin’s Grid, Harv. Negot. L. Rev., Vol. 3, 1998, 71; Alfini J. J., 
Evaluative Versus Facilitative Mediation: A Discussion, Fla. St. U. L. Rev., Vol.  24, 1997, 919; Riskin L. L., 
Decisionmaking in Mediation: The New Old Grid and the New New Grid System, Notre Dame L. Rev., Vol. 79, 
2003, 1 (noting that parties and lawyers want evaluations as part of mediation services); Stempel J. W., Identifying 
Real Dichotomies Underlying the False Dichotomy: Twenty-First Century Mediation in an Eclectic Regime, J. 
Disp. Resol., Vol. 2000, 2000, 371. 
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generous and accepting. She believes that evaluative mediation is not inconsistent with procedural justice if 
it is done in a particular way. To quote her: “These [evaluative] interventions have the potential to be 
consistent with (and even to enhance) disputants’ perceptions of procedural justice if they are used after the 
disputants have had sufficient opportunity to tell their stories and if it is clear that the disputants may 
choose to reject the mediator’s assessment.”21 

I would not be so generous. The problem I see with evaluative mediation is that even if it gives 
parties an opportunity to tell their stories – that is, to have a voice in the mediation—taking an evaluative 
approach necessarily narrows the framework in which resolution of the dispute is discussed. The 
framework, if the mediator is a lawyer, most likely is the law, and that invites attorney dominance of the 
mediation process. This result is inconsistent with the core value of party self-determination. Once again, 
we have moved the parties away from center stage and moved the lawyers back to a dominant position in 
the dispute resolution process. 

Nancy’s third observation about changing practices in the court-connected context is that the joint 
session is being abandoned or marginalized.22 The joint session is when the mediator meets with all the 
parties in the same room and usually encourages the parties to speak to one another. Nancy argues that the 
joint session is abandoned in favor of a shuttle diplomacy model where one party and the party’s lawyer are 
put in a room, the other party is put in another room, and the mediator shuttles back and forth between the 
parties.23 Actually, I noted this emerging practice in a study I conducted in Florida in 1990 and 
subsequently published in an article entitled Trashing, Bashing, and Hashing It Out: Is This the End of 
“Good Mediation”?24 I identified this practice as a trashing methodology. One of the lawyer mediators I 
interviewed said, “I trash their cases.”25 He explained that he would go into a room with the plaintiffs and 
point out all the weaknesses in their case; he would then give them time to think about it while he went to 
the defendants’ room to do the same thing.26 The parties are then softened up enough to begin to offer 
realistic settlement figures. 

Nancy argues that “[w]hen the mediator abandons the joint session or the disputants’ attorneys 
present only cursory summaries of their clients’ cases in joint session, they are likely to sacrifice procedural 
justice for more efficient deal-brokering.”27 Again, from a negotiation theory standpoint, this may be a 
more efficient way to produce a settlement. However, once again this is inconsistent with the core value of 
party self-determination. It reduces the opportunity for the parties to tell their stories with the other party 
present and leads to attorney dominance of the process. Rather than providing the parties with the 
opportunity for the kind of give and take that a joint session affords, the parties must rely on the mediator to 
hear their story correctly in the caucus room and transmit that story to the other party. As we all know, 
however, the dialogue that takes place in a caucus room is largely that between the mediator and the 
attorney and the party once again is shunted to the side. 

Finally, Nancy argues that there is a lack of creativity in the settlements produced in court-connected 
mediation.28 Because the mediator and the attorneys now tend to dominate court-connected mediations, 
there is a tendency for them to quickly transform the parties’ stories into financial and legal terms. This 
practice tends to impede the parties’ opportunity to speak and to have their voices considered respectfully. 
Thus, we have a lessened opportunity to produce creative, non-monetary settlements that may include, for 
example, a simple apology. Once again, this is inconsistent with the concept of party self-determination and 
plays more to a mediator and lawyer-dominated process. 

I think these practices also have a tendency to compromise mediator impartiality, particularly when a 
mediator offers his or her views on the legal merits of each side of the case and suggests an outcome – a 
settlement amount. Unless this is very skillfully done, there is a great risk that one party will see the 

                                                 
21 Welsh, supra note 15, at 851. 
22 Ibid, at 80913. 
23 Ibid. 
24  Alfini J. J., Trashing, Bashing, and Hashing It Out: Is This the End of “Good Mediation”?, Fla. St. U. L. Rev., Vol.  

19, 1991, 47. 
25  Ibid, at 66. 
26 Ibid, at 66–67. 
27 Welsh, supra note 15, at 852. 
28 See Ibid, at 813–16. 
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mediator’s evaluation as favoring the other side. At that point, in the eyes of that party, the mediator has 
compromised his or her image of impartiality. 

Although there are mixed messages being sent by the ethics standards concerning the kinds of 
practices that will ensure procedural justice, there is a genuine commitment in all the mediator ethics 
standards to mediation’s core values of party self-determination, impartiality, and process fairness.29 Why, 
then, is there a disconnect between what we are seeing in practice in the court-sponsored programs and 
what is called for in the ethics standards that have been created for these programs? One reason, I believe, 
is that the standards fail to provide one with a sense of the place of the mediator in the broader realm of the 
American justice system. As far as democratic values and justice are concerned, these standards are benign. 
The standards fail to offer a broader sense of purpose. They fail to provide the mediator with an 
inspirational or aspirational compass. 

On the other hand, the two sets of ethics rules with which lawyers are most familiar, the ABA’s 
Model Rules of Professional Conduct30 and the ABA’s Model Code of Judicial Conduct,31 have strong 
statements about the links between the ethical conduct of lawyers and judges, and democratic values and 
justice. The Model Rules of Professional Conduct, for example, state in the Preamble: “A lawyer, as a 
member of the legal profession, is a representative of clients, an officer of the legal system and a public 
citizen having special responsibility for the quality of justice.”32 Similarly, the Model Code of Judicial 
Conduct, in its Preamble, states: 

[T]he judiciary plays a central role in preserving the principles of justice and the rule of law. . . . 
[J]udges, individually and collectively, must respect and honor the judicial office as a public trust and strive 
to maintain and enhance confidence in the legal system.33 

There is no similar inspirational language in any of the sets of mediator ethics standards with which I 
am familiar. Rather, the prefatory language of these standards is focused on providing a definition of 
mediation, which, although arguably adequate for procedural justice purposes, makes no attempt to place 
the mediator in a broader, social justice context. 

Perhaps we need to consider adding statements to mediator standards that place mediators in a 
broader context. But this begs the question: How do mediators promote or enhance justice in our society?34 
There has been surprisingly little thinking and writing on this topic. Does mediation foster democratic 
decision making? How or why? Is it because of its core value of party self-determination that reserves 
decision-making authority to the parties, thereby enhancing party respect for both process fairness and 
outcome fairness?35 Thus, does it strengthen democratic values by insisting on process fairness or 
procedural justice?36 It may be that the drafting of ethics rules or standards of conduct for mediators 

                                                 
29 See supra notes 8, 9, 11 and accompanying text. 
30 Model Rules of Prof’l Conduct, 2007. 
31 Model Code Of Judicial Conduct, 2007.  
32 Model Rules of Prof’l Conduct pmbl., para. 1 (emphasis added). 
33  Model Code of Judicial Conduct pmbl., para. 1. 
34 For a discussion of how mediation might further the goals of reparative, distributive, and procedural justice, see 

Hyman J. M. & Love L. P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, Clinical L. Rev., Vol.  
9, 2002, 157, and Hyman J. M., Swimming in the Deep End: Dealing with Justice in Mediation, Cardozo J. 
Conflict Resol., Vol.  6, 2004, 19. 

35  For a broader discussion of the democratic values inherent in settlement, see Menkel-Meadow, supra note 13. 
36  See Reuben R. C., Democracy and Dispute Resolution: Systems Design and the New Workplace, Harv. Negot. L. 

Rev., Vol.  10,  2005, 11, 44 (“As a consensual dispute resolution process requiring the consent of the parties 
before a dispute can be resolved, mediation may generally be seen as an inherently more democratic process than 
an adjudicatory process like arbitration.”). But see Welsh N. A., The Place of Court-Connected Mediation in a 
Democratic Justice System,Cardozo J. Conflict Resol.,  Vol.  5, 2004, 117, 137 (“As attorneys have become more 
frequent participants in mediation sessions and have assumed responsibility for selecting mediators, the process 
has become less focused on empowering citizens and more focused on forcing these citizens to confront and 
become reconciled to the legal, bargaining and transactional norms of the courthouse.”). For a variety of 
perspectives on deliberative democracy and dispute resolution, see articles in Raising the Bar: What Deliberative 
Democracy Means for Dispute Resolution, Disp. Resol. Mag., Winter, 2006. 
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presents an excellent opportunity to establish this link between procedural and social justice, and to develop 
an inspirational compass for mediators in court-sponsored programs. 

Injecting inspirational, higher purpose language into mediator standards of conduct would be an 
important first step in establishing mediation as a professional calling. If mediation is viewed as a calling, 
lawyer mediators might be more willing to conform their practices to the core values (particularly party 
self-determination) expressed in mediator ethics rules. 

However, establishing mediation as a calling may not be enough to conform a lawyer mediator’s 
behavior to mediation’s core values. Anecdotal and empirical evidence suggests that at least some of these 
core values are inconsistent with the “lawyer’s standard philosophical map.”37 Over twenty five years ago, 
Professor Leonard Riskin observed that the “philosophical map employed by most practicing lawyers and 
law teachers . . . differs radically from that which a mediator must use.”38 More recently, Professor Chris 
Guthrie has analyzed the empirical evidence on lawyers’ attitudes and personalities and concluded: 
“Consistent with Riskin’s astute observations, the empirical evidence suggests that most lawyers are 
unlikely to be able to sustain purely facilitative, non-evaluative behavior in mediation.”39 Even strong 
proponents of facilitative mediation (and its close association with the core value of party self-
determination) somewhat reluctantly come to this conclusion. Kovach and Love concede that lawyer 
mediators customarily present adversarial arguments relating to the merits of the case and thereby tend to 
draw mediation back into their adversarial paradigm.40 Thus, lawyer mediators are more likely simply to 
view mediation as a settlement technique than a calling unless there are fundamental changes or 
adjustments in the lawyer’s philosophical map. 

I believe that we are beginning to witness a broadening of the lawyer’s philosophical map, or role, 
during the twenty-first century. Various commentators have argued that lawyers’ ethics rules need to be 
revised to accommodate these changes. Some have argued that the rules of professional conduct need to 
allow for a non-adversarial, problem-solving approach to lawyering.41 Others have argued that rather than 
broadening the rules of professional conduct for lawyers, separate sets of ethics rules should be developed 
for lawyers operating in different professional contexts.42 Professor Scott Peppet, for example, argues for a 
contract model of legal ethics, which would permit lawyers to opt in or out of different ethics regimes 
depending on the client’s needs and circumstances.43 

In short, the problem occasioned by the disconnect between mediation ethics and the practices of 
lawyer mediators will require reforms of both mediation ethics and the ethics of lawyering as a first step. 
Mediation standards of conduct will need to be revised to offer mediators a broader sense of purpose – a 
calling. At the same time, lawyers’ ethics rules will have to be broadened to allow the lawyer mediator to 
see this calling as a part of a new lawyer philosophical map. Although realizing these reforms will be no 
sport for the short-winded, it will be worth the wait to have mediation reach its full potential. 

 

 
 
 

                                                 
37  See Riskin L. L., Mediation and Lawyers, Ohio St. L.J., Vol.  43, 1982, 29, 43–44 (observing that most lawyers 

tend to view disputants as adversaries and believe that disputes should be resolved by applying laws to facts). 
38  Ibid, at 43. 
39  Guthrie, supra note 19, at 164. 
40  Kovach & Love, supra note 20, at 96. 
41  See, e.g., Menkel-Meadow C., Ethics and Professionalism in Non-Adversarial Lawyering, Fla. St. U. L. Rev., Vol.  

27, 1999, 153, 155; Kovach K. K., New Wine Requires New Wineskins: Transforming Lawyer Ethics for Effective 
Representation in a Non-Adversarial Approach to Problem Solving: Mediation, Fordham Urb. L.J., Vol.  28, 2001, 
935, 953–59; Kovach K. K., Lawyer Ethics Must Keep Pace with Practice: Plurality in Lawyering Roles Demands 
Diverse and Innovative Ethical Standards, Idaho L. Rev., Vol.  39, 2003, 399, 414–18. 

42  Peppet S. R., Lawyers’ Bargaining Ethics, Contract, and Collaboration: The End of the Legal Profession and the 
Beginning of Professional Pluralism, Iowa L. Rev., Vol. 90,  2005, 475, 511–14. 

43   Ibid, at 514–529. 
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jeims j. alfini

 

mediacia rogorc gamowveva: mediaciis eTikasa da                     

advokat mediatorebis praqtikas Soris kavSiris wyvetis sapasuxod 

statiis mizania im problemis zogadi daxasiaTeba,  romelsac, Cemi azriT, vxvde-

biT advokatis SuamavlobiT mimdinare procesebSi, problemis gamomwvevi mizezebis 

gaazreba da saorientaciod da amave dros problemis gadasaWrelad didi sifrTxi-

liT SesaZlo gadawyvetilebebis SeTavazeba. problemas warmoadgens mediatoris qce-

vis umetes normebSi gamoxatuli mediaciis ZiriTad Rirebulebebsa da advokat media-

torebis dominirebul praqtikebs Soris kavSiris aSkara wyveta. 
mediatoris eTika gaxda farTo yuradRebis sagani.1 saTanado qcevis normebis 

ganviTarebaSi interesis gaRvivebas xeli Seuwyo sasamarTlos mier dafinansebuli me-

diaciis programebis popularobis zrdam meoce saukunis ukanaskneli dekadidan oc-

dameerTe saukunis dasawyisamde. sasamarTlos mier daniSnuli mediatorebis qcevis 

regulirebis mizniT, saStato da federalurma sasamarTloebma ramdenime iurisdiq-

ciaSi gamoaqveynes mediatoris eTikis wesebi; es wesebi xSirad iyenebs `mediatorebis 

qcevis normebis formulirebebs, romlebic SemuSavebulia profesionaluri organi-

zaciebisa da disputebis alternatiuli gadawyvetis (ADR) organizaciis praqtikose-

bis mier.~2 zog StatSi Statis advokatebis asociaciam da ADR organizaciebma gamoaq-

veynes standartebi Statis masStabiT.3  
dasawyisSi ganvixiloT ADR organizaciebis konsorciumebis mier SemuSavebuli 

standartebis ori kompleqsi: (1) mediatorebis qcevis standartebis modeli (erTob-

livi standartebi), SemuSavebuli da miRebuli amerikis saarbitraJo asociaciis, ame-

rikis iuristTa asociaciisa (ABA) da konfliqtebis gadawyvetis asociaciis mier 

(pirvelad 1994 wels miRebuli da Semdeg Sesworebuli 2005 wels),4 da (2) saojaxo da 

ganqorwinebis sakiTxebSi mediaciis praqtikis standartebis modeli (saojaxo stan-

dartebi), SemuSavebuli saojaxo saqmeebisa da Serigebis sasamarTloebis asociaciis, 

amerikis iuristTa asociaciis saojaxo samarTlis seqtorisa da disputebis gadaWris 

organizaciebis nacionaluri sabWos mier mowveul simpoziumze (miRebuli 2000 

wels).5 bevrma iurisdiqciam, romlebmac miiRes mediatoris qcevis normebi, modelad 

gamoiyenes erToblivi standartebis modeli. im StatebSi, romlebsac ar miuRiaT 

                                                 
  samarTlis profesori, emeritus dekani, samxreT texasis samarTlis skola (hiustoni, 

texasi).  
1 ix. zogadad,  Kovach K.K., Musings on Idea(l)s in the Ethical Regulation of Mediators: Honesty, Enforcement, 

and Education, Ohio St. J. On Disp. Resol., Vol. 21, 2005, 123 (ganixilavs mediatoris eTikas); Pou Ch., 
Jr., “Embracing Limbo”: Thinking About Rethinking Dispute Resolution Ethics, Penn St. L. Rev., Vol. 108, 2003, 
199 (warmoadgens mediaciaSi eTikis mimoxilvas); Feerick J. D., Toward Uniform Standards of Conduct 
for Mediators, S. Tex. L. Rev., Vol. 38, 1997, 455 (ganixilavs mediatorebis qcevis normebis 
nimuSebs); Alfini J. J., Mediator Ethics, in Dispute Resolution Ethics: A Comprehensive Guide 65 (Bernard Ph. 
& Garth B. red.), 2002 (mediatorebis qcevis sxvadasxva normebis Sedareba). 

2 Alfini, SeniSvna 1, 65. 
3  iqve. 
4  Model Standards of Conduct for Mediators, 2005, <http://www.abanet.org/dispute/documents/model_standards_ 

conduct_april2007.pdf>. 
5 Model Standards of Practice for Family and Divorce Mediation, 2000, <http://www.afccnet.org/ pdfs/mode-

lstandards.pdf>. 
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standartebi, xSirad  saxelmZRvanelo principad gamoiyeneba erToblivi standarte-

bis modeli.6 
am statiaSi aqcenti, ZiriTadad, gakeTdeba mediaciis umTavres Rirebulebebsa 

da principebze, rogorc formulirebulia sxvadasxva standartebSi. mediaciis yve-

laze fundamentalur princips warmoadgens mxaris TviTgansazRvra, romelzedac mu-

dam aris miTiTebuli sxvadasxva standartebSi.7 mxaris TviTgansazRvris miznis xaz-

gasmis aRsaniSnavad, magaliTad, erovnuli standartebis orive kompleqsi aSkarad af-

rTxilebs mediators Tavi aaridos Zaldatanebas.8 erovnuli standartebi da State-

bis standartebis umravlesoba, agreTve, gvTavazobs orives, zogad formulirebas da 

detalur miTiTebebs procesis samarTlianobasTan, rogorc meore ZiriTad Rirebu-

lebasTan, dakavSirebiT.9 zogma SeniSna, rom mediatoris unari imuSaos procesis sa-

marTlianobis mimarTulebiT imis uzrunvelyofiT, rom mokamaTe mxareebs hqondeT 

sakmarisi informirebuloba an SeeZloT informaciaze  dayrdnobiT daskvnebis gake-

Teba, mainc problematuria.10 im dros, rodesac mediatori konkretul informacias 

SeiZleba ganixilavdes rogorc arsebiTs informaciaze dayrdnobiT daskvnebis gasa-

keTeblad da Tu mediatori awodebs am informacias, maSin gamodis, rom igi upirate-

sobas aZlevs mxares, riTac safrTxe eqmneba mis miukerZoeblobas, mediaciis meore Zi-

riTad Rirebulebas.11 ufro metic, informacia SeiZleba mxareebis mier miRebuli 

iyos, rogorc rCeva. amiT Ziri eTxreba mxaris TviTgansazRvris mizans. Tumca es aSka-

ra dilemebi realuria, yvela standarti mainc wina planze ayenebs mxaris TviTgan-

sazRvras, procesis samarTlianobasa da miukerZoeblobas.  
me namdvilad mjera, rom mediatorebs Soris iqneboda saerTo SeTanxmeba, rom 

mxaris TviTgansazRvra warmoadgens mediaciis mTavar xelmZRvanel princips. is aris 

erTaderTi Rirebuleba, riTac mediacia gamoirCeva disputebis gadaWris sxva proce-

sebisgan. maSin albaT yvelaferi, rasac mediatori gaakeTebs mediaciis procesSi, un-

da Seesabamebodes mxaris TviTgansazRvris princips, anu mis ZiriTad Rirebulebas. 

mediatoris qmedebebi mimarTuli unda iyos mxaris TviTgansazRvris miznis misaRwe-

vad da igi iseTs arafers unda akeTebdes, rac mimarTuli iqneba am ZiriTadi Rirebu-

lebis sapirispirod.  

                                                 
6 ix. Alfini, SeniSvna 1,  65-66. 
7 Model Standards of Conduct for Mediators pmbl, Standard I, Standard VI; Model Standards of Practice for Family 

and Divorce Mediation Overview and Definitions, Standard I, Standard VI. 
8 Model Standards of Conduct for Mediators Standard I (`mediatori mediacias warmarTavs monawile 

mxaris TviTgansazRvris principis safuZvelze. TviTgansazRvra warmoadgens qmedebas, 
romlis Sedegia nebayoflobiTi da yovelgvari Zaldatenebis gareSe miRebuli 
gadawyvetileba, romelSic TiToeuli mxare akeTebs Tavisufal da  informaciis 
safuZvelze damyarebul arCevans procesisa da Sedegis mimarT~); Model Standards of Practice for 
Family and Divorce Mediation Standard I (`mediatori saojaxo sakiTxebSi gaacnobierebs, rom 
mediacia damyarebulia monawile mxareebis mier TviTgansazRvris principis dacvis 
safuZvelze. saojaxo sakiTxebis mediatori valdebulebas aiRebs monawileebisa da 
procesis mimarT. mediaciis procesze zewola garedan verasodes moaxdens zegavlenas 
mediatorze, monawileebis sakiTxis ZaldatanebiT gadaWraze.~). 

9 ix. Model Standards of Conduct for Mediators Standard VI; Model Standards of Practice for Family and Divorce 
Mediation Standard VI (`mediatori saojaxo sakiTxebSi iseTnairad moawyobs mediaciis 
process, rom monawileebma gadawyvetilebebi miiRon sakmarisi informaciisa da codnis 
safuZvelze.~). 

10  ix., mag.,. Riskin L. L., Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the 
Perplexed, 1 Harv. Negot. L. Rev., Vol. 7, 1996, 44–45. 

11 Model Standards of Conduct for Mediators Standard II. (`obieqturoba niSnavs Tavisuflebas 
favoritizmisagan, mikerZoebulobisagan an cru azrebisagan.~); Model Standards of Practice for 
Family and Divorce Mediation Standard IV (`saojaxo saqmeebSi mediatori mediaciis process 
warmarTavs miukerZoeblad.~). 
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meore mxriv, mediatori, agreTve, frTxilad unda iyos, rom Tavisi qmedebebiT 

safrTxe ar Seuqmnas mediatoris miukerZoeblobis ZiriTad Rirebulebas. Tumca miu-

kerZoebloba ar aris erTaderTi mxolod mediaciisTvis, igi agreTve warmoadgens sa-

samarTlo gadawyvetilebis gamotanisa da arbitraJuli ganxilvis ZiriTad Rirebu-

lebas — me mjera, rom is mWidrod ukavSirdeba mxaris TviTgansazRvras. es ori Rire-

buleba — mediatoris miukerZoebloba da mxaris TviTgansazRvra aris arsebiTi media-

ciis kargi praqtikisTvis, xolo arsebuli praqtikebi maTze moqmedebs uaryofiTad.  
ori ukanaskneli dekadis ganmavlobaSi Cven vixileT mediaciisadmi interesis 

zrda mosamarTleebSi da advokatebSi. orive saStato da federalur sasamarTloSi 

mTeli qveynis masStabiT gatarebuli iqna mediaciis bevri programa, dafinansebuli 

sasamarTlos mier da amJamad fasdeba maTi efeqturoba.12 sasamarTlos mier dafinan-

sebuli mediaciis amgvar  programebTan erTad, aseve, vixileT sul ufro da ufro 

zrdadi interesi samarTlebrivi sazogadoebis mxridan ara mxolod mxareebis war-

modgenisadmi am alternatiul forumSi, aramed mediaciis unar-Cvevebis Camoyalibe-

bisadmi da TavianTi samarTlebrivi praqtikisaTvis mediatoris rolis damatebisadmi, 

anu advokatebma daiwyes mediaciis velSi SeRweva. me davasabuTebdi, rom advokat me-

diatorebis sul ufro da ufro meti gamoyenebiT sasamarTlos mier dafinansebuli 

mediaciis programebSi axla vxedavT, rom Ziri eTxreba mediaciis tradiciul models, 

romelic unda moiTxovdes mxaris TviTgansazRvris mtkice valdebulebas.  
kargi siaxle aris is, rom mzad varT arsebuli situaciis Sesafaseblad da samoq-

medoT, kerZod, SevdivarT disputebis alternatiuli gadawyvetis kritikis axal epo-

qaSi. disputebis alternatiuli gadawyvetisa da mediaciis Zveli kritika iyo Zalzed 

ganzogadoebuli da SedarebiT arainformirebuli. mecnierebi, rogoricaa magali-

Tad, ouen fisi (Owen Fiss) da iudit rezniki (Judith Resnik), wuxdnen, rom mediaciis msgav-

si araoficialuri procesebis xSiri gamoyeneba yiramala daayenebda Cveni samarTlis 

sistemas, magram es kriticizmi maT SemogvTavazes Zalzed abstraqtul doneze.13 medi-

aciis axali kriticizmi aris  bevrad ufro gacnobierebuli, vinaidan is arsebiTad 

warmoadgens TviTkritikas. Cven axla gvyavs gamocdili mediatorebi, romlebic kri-

tikulad afaseben Cvens amJamad arsebul praqtikebs. am axali epoqis erT-erTi wamyva-

ni moazrovne aris pensilvaniis Statis universitetis dikinsonis iuridiuli skolis 

profesori nensi uelSi (Nancy Welsh),14 igi gamocdili mediatori iyo, muSaobda media-

ciis centris aRmasrulebel direqtorad miniapolisSi. nensi gvTavazobs arsebuli 

mediaciis brwyinvale kritikas Tavis statiaSi: garigeba sasamarTlosTan dakavSire-

bul mediaciaSi: ra unda gaakeTos samarTalma amasTan dakavSirebiT?15 Tavis statiaSi 

nensi ganixilavs, Tu rogor SeuZlia mediaciis tradiciul an klasikur models sasa-

marTlos mier dafinansebul programebSi misi damyarebis gamo imoqmedos procedu-

ruli samarTlianobis aRqmaze mokamaTe mxaris mier. mis mier identificirebuli 

cvlilebebi moicavs: (1) mediaciaSi mxareebis Semcirebul rols, (2) SefasebiTi inter-

                                                 
12 ix. zogadad, Brazil W.D., Court ADR 25 Years After Pound: Have We Found a Better Way?, Ohio St. J. on 

Disp. Resol., Vol.  18, 2002, 93, (naTlad gamoyofs mxaris TviTgansazRvris principis dacvis 
saWiroebas procesis samarTlianobis uzrunvelsayofad). 

13 ix. mag. Resnik J., Many Doors? Closing Doors? Alternative Dispute Resolution and Adjudication, Ohio St. J. on 
Disp. Resol., Vol. 10, 1995, 211, 241–65; Fiss O.M., Against Settlement, Yale L. J., Vol. 93, 1984, 1073, 1082–83. 
magram, ix. Menkel-Meadow C., Whose Dispute Is It Anyway? A Philosophical and Democratic Defense of 
Settlement (In Some Cases), Geo. L. J., Vol. 83, 1995, 2663, 2672–78. 

14  Penn State Dickinson School of Law, Faculty Profile, <http://www.dsl.psu.edu/faculty/welsh.cfm>, [4.04.2008]. 
15  Welsh N.A., Making Deals in Court-Connected Mediation: What’s Justice Got to Do With It?, Wash. U. L.Q., Vol. 

79, 2001, 787 (2001). 
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venciebis  axal upiratesobas, (3) erToblivi sesiis gauqmebas an marginalizacias da 

(4) kreatiulobis naklebobas warmoqmnil SeTanxmebebSi.16 
ganvixiloT TiToeuli maTgani. pirveli aris mxareebis rolis Semcireba mediaciis 

procesSi.es, ra Tqma unda, midis mxaris TviTgansazRvris arsamde. nensi aRniSnavs, rom 
bevri mxarisTvis mediaciis procesSi yofnis saWiroeba Semcirda, vinaidan samoqalaqo, 
ara-saojaxo SemTxvevebSi `braldebulebi ver akontroleben Tanxebs, romlebic saWiro 
iqneba saqmis dasaregulireblad.~17 dainteresebul realur mxares xSirad warmoadgens 
sadazRvevo kompania. amrigad, am SemTxvevebidan bevr maTganSi swored mxareebis advoka-
tebi eswrebian saSuamavlo sesiebs da mxareebis saxeliT awarmoeben molaparakebebs. maSi-
nac ki, rodesac mxareebi arian uflebamosilni kamaTis daregulirebis saqmeSi, mainc Sei-
niSneba tendencia imisa, rom mxareebs hyavT TavianTi warmomadgenlebi, romlebic arian 
ZiriTadi momlaparakeblebi mediaciis procesSi.  

ratom? imitom, rom ase gakeTeba ufro efeqturia. advokatebs aqvT saWiro gamoc-
dileba da, amave dros, moqnilobac, rom gauZRvnen process daregulirebisaken. Teore-
tikosebi msjeloben imis Taobaze, Tu vin dauWerda mxars mxareebis rolis Semcirebas, 
ramdenadac mas Sedegad moaqvs ufro efeqturi molaparakebis procesi, magram mokamaTe 
mxareebis es Semcirebuli roli ewinaaRmdegeba procedurul samarTals (anu, procesis 
samarTlianobas), rogorc umravlesoba Cvengani gansazRvravda mas — hqondeT xmis SesaZ-
lebloba da es xma unda iyos gaTvaliswinebuli da iTvlebodes Rirseulad da pativisce-
miT. Cemi azriT, mxareebis rolis SemcirebasTan dakavSirebuli problema aris ara mxo-
lod is, rom igi aCumebs mxareebs, aramed igi ukan gvwevs sasamarTlos modelamde, rome-
lic ufro metad advokatzea orientirebuli, vidre mxareze. aseTi pozicia ar Seesabame-
ba mediaciis ZiriTad Rirebulebas — mxaris TviTgansazRvras.  

nensis analizis meore aspeqts warmoadgens SefasebiTi (da ara xelSemwyobi) in-
tervenciebis upiratesoba sasamarTlosTan dakavSirebul mediaciaSi.18 orive empiri-
uli da erTeuli SemTxveva gvkarnaxobs, rom advokatebs, romlebic warmoadgenen mxa-
reebs mediaciaSi, ufro metad surT SefasebiTi, vidre xelSewyobiTi mediacia,19 anu 
maT surT mediatorebi, romlebic Caatareben `Semowmebas realur pirobebSi~ Tavian-
Ti sakuTari klientebisTvis da mowinaaRmdege mxareebisTvis; maT surT, rom mediato-
rebi iZleodnen Sexedulebebs saqmis arsze — TavianTi saqmeebis sust da Zlier mxare-
ebze da maT surT, rom mediatorebi sTavazobdnen gadawyvetilebebis mizanSewonili 
diapazonebis ganxilvas.20 

molaparakebebis Teoriis TvalsazrisiT, SefasebiTi mediacia SeiZleba Zalzed 

efeqturi iyos mxareebs Soros davis dasaregulireblad. Tu mediators endobian ad-

vokatebi da maxareebi da igrZnoba, rom igi aris samarTliani da miukerZoebeli, mosa-

                                                 
16  Welsh N.A., Making Deals in Court-Connected Mediation: What’s Justice Got to Do With It?, Wash. U. L.Q., Vol. 

79, 2001, 789-93 (2001). 
17  iqve, 801–02. 
18 ix. iqve, 805–809. 
19  ix. iqve, 805; ix. magaliTad, Guthrie Ch., The Lawyer’s Philosophical Map and the Disputant’s Perceptual 

Map: Impediments to Facilitative Mediation and Lawyering, Harv. Negot. L. Rev., Vol. 6, 2001, 145, 14850 
(avtori argumentirebs, rom msoflio masStabiT sanqcionirebuli xelSewyobiTi mediaciis 

drosac ki advokat mediatorebiს monawileobiT mediacia ar iqneba wminda xelSewyobiTi 
procesi advokatis mier gakeTebuli daskvnebisa da kamaTis monawile mxaris aRqmis fonze.). 

20  xelSewyobiTi mediaciis mravalricxovani variantebis perspeqtivebis SefasebasTan 
dakavSirebiT ix. Riskin, zemoT aRniSnuli SeniSvna 10; Kovach K. K. & Love L. P., Mapping Mediation: 
The Risks of Riskin’s Grid, Harv. Negot. L. Rev., Vol. 3, 1998, 71; Alfini J. J., Evaluative Versus Facilitative 
Mediation: A Discussion, Fla. St. U. L. Rev., Vol. 24, 1997, 919; Riskin L. L., Decisionmaking in Mediation: The 
New Old Grid and the New New Grid System, Notre Dame L. Rev., Vol. 79, 2003, 1 (SeniSnavs, rom 
mxareebsa da advokatebs surT, Sefasebebi iyos mediaciis momsaxurebis Semadgeneli 
nawili); Stempel J.W., Identifying Real Dichotomies Underlying the False Dichotomy: Twenty-First Century 
Mediation in an Eclectic Regime, J. Disp. Resol., Vol.  2000, 2000, 371. 



 

 94 

marTleebi albaT ifiqreben, rom mxareebs daiyolieben, rom miiRon TavianTi SemTxve-

vebis ufro racionaluri xedva da realistur safuZvelze dafuZnebuli dareguli-

rebis winadadebebi. sasamarTlosTan dakavSirebul konteqstSi SefasebiTi mediaciis 

xSir gamoyenebaze nensis mier Catarebuli analizi realurad farTo da misaRebia. mas 

sjera, rom SefasebiTi mediacia ar aris Seusabamo procedurul samarTalTan, Tu igi 

xorcieldeba gansakuTrebuli saxiT. misi citirebiT: `am [SefasebiT] intervenciebs 

aqvT imis potenciali, rom Seesabamebodes (da kidevac aamaRlos) mokamaTe mxareebis 

mier proceduruli samarTlis aRqmas, Tu isini gamoiyeneba mas Semdeg rac mokamaTe 

mxareebs miecamaT sakmarisi SesaZlebloba TavianTi istoriebis mosayolad da Tu na-

Telia, ro mokamaTe mxareebi uars acxadeben mediatoris Sefasebaze.~21 
me ar viqnebodi ase guluxvi. Cemi SexedulebiT da SefasebiT mediaciasTan dakav-

SirebiT problema mdgomareobs imaSi rom, Tundac igi aZlevdes mxareebs TavianTi am-

bebis moyolis SesaZleblobas — anu hqondeT xma mediaciaSi — SefasebiTi meTodis ga-

moyeneba aucileblad aviwroebs safuZvels, romelze dayrdnobiTac ganixileba dis-

putebis gadaWra. Tu mediatori aris iuristi, safuZveli yvelaze didi albaTobiT 

aris kanoni da igi advokats aniWebs dominantur pozicias mediaciis procesSi. es Se-

degi ar Seesabameba mxaris TviTgansazRvris Zireul Rirebulebas. kidev kvlav mxaree-

bi movacileT centralur pozicas da iuristebi davabruneT dominantur poziciaze 
disputebis gadaWris procesSi.  

nensis mesame dakvirveba cvalebad praqtikebze sasamarTlosTan dakavSirebul 

konteqstSi aris is, rom erToblivi sesia likvidirdeba an xdeba umniSvnelo.22 erTob-

liv sesias adgili aqvs maSin, rodesac mediatori yvela mxares xvdeba erTsa da imave 

oTaxSi da xels uwyobs maT erTmaneTTan dalaparkebaSi. nensi argumentirebs, rom er-

Toblivi sesia likvidirebulia `maqosebri diplomatiis~ modelis sasargeblod, sa-

dac erTi mxare da misi advokati arian erT oTaxSi da meore mxare — meore oTaxSi da 

mediatori moZraobs win da ukan mxareebs Soris.23 faqtobrivad, es axali praqtika me 

SevniSne floridaSi kvlevis Catarebis dros 1990 wels da mogvianebiT gamovaqveyne 

statiaSi saTauriT: `nagavSi qeqva, gakritikeba da ganxilva: aris es `kargi mediaciis da-
sasruli~?24 am praqtikas me vaidentificirebdi rogorc nagvis qeqvis meTodologiad. 

erT-erTma advokatma mediatorma CemTan gasaubrebisas ganacxada: `me nagvisagan vaTavi-

sufleb maT saqmeebs.~25 man axsna, rom igi Sedioda mosarCeleebis oTaxSi da miuTiTebda 

maTi saqmeebis sust mxareebze da aZlevda dros mosafiqreblad, sanam igi Sevidoda mo-

pasuxeebis oTaxSi igive qmedebis Casatareblad.26 mxareebs Soris daZabuloba sakmari-

sad sustdeboda realistur safuZvelze daregulirebis dasawyebad.  
nensi amtkicebs, rom rodesac mediatori uars acxadebs erTobliv sesiaze an mo-

kamaTe mxareebis advokatebi eswrebian TavianTi klientebis saqmeebis mxolod zedapi-

rul Sejamebebs erTobliv sesiaSi, isini aucileblad safrTxeSi unda agdebdnen pro-

cedurul samarTals ufro efeqturi garigebis SuamavlobisTvis.~27 kvlav molapara-

kebebis Teoriis TvalsazrisiT, es SeiZleba iyos ufro efeqturi gza disputebis da-

regulirebisaTvis, Tumca es isev ar Seesabameba mxaris TviTgansazRvris Zireul Ri-

rebulebas. igi amcirebs mxareebis mier TavianTi ambebis moyolis SesaZleblobas meo-

                                                 
21 Welsh, zemoT aRniSnuli SeniSvna 15, 851. 
22 iqve, 80913. 
23 iqve. 
24  Alfini J.J., Trashing, Bashing, and Hashing It Out: Is This the End of “Good Mediation”?, Fla. St. U. L. Rev., Vol. 

19, 1991, 47. 
25 iqve, 66. 
26 iqve, 66–67. 
27 Welsh, zemoT aRniSnuli SeniSvna 15, 852. 
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re mxaris TandaswrebiT da iwveevs advokatis dominirebas procesSi. nacvlad imisa, 

rom mxareebs mieces Sexedulebebis urTierTgacvlis SesaZlebloba, rasac iTvalis-

winebs erToblivi sesia, isini unda eyrdnobodnen mediators, romelmac sworad unda 

mousminos maT ambavs daxuruli Sekrebebis oTaxSi da gadasces igi meore mxares, Tum-

ca, rogorc CvenTvis cnobilia, dialogi, romelsac adgili aqvs daxuruli Sekrebebis 

oTaxSi, garkveulwilad warmoadgens dialogs mediatorsa da advokats Soris da mxa-

ris monawileoba kvlav ar aris gaTvaliswinebuli.  
dabolos, nensi amtkicebs, rom arakreatiulobas aqvs adgili konfliqtebis da-

saregulirebel gadawyvetilebebSi, romlebic miiReba sasamarTlosTan dakavSire-

bul mediaciaSi.28 imis gamo, rom mediatorsa da advokatebs aqvT sasamarTlosTan da-

kavSirebuli mediaciis  dominirebis tendencia, isini cdiloben mxareebis ambebis 

swrafad gardaqmnas finansur da kanonier maCveneblebSi. aseTi praqtika aferxebs mxa-

reebis laparakisa da maTi xmebis pativiscemiT ganxilvis SesaZleblobas. amrigad, 

mcirdeba disputebis mosagvareblad kreatiuli, arafuladi gadawyvetilebebis, rom-

lebic SeiZleba moicavdes ubralo bodiSs, miRebis SesaZlebloba. kidev erTxel adgi-

li aqvs Seusabamobas mxaris TviTgansazRvris ideasTan da miznebisTvis ufro metad 

gamoyenebulia mediatori da advokatiT dominirebuli procesi. 
vfiqrob, am praqtikebs aqvT mediatoris miukerZoeblobis komprometirebis 

tendencia, gansakuTrebiT maSin, rodesac mediatori sakuTar Sexedulebebs sTava-

zobs saqmis TiToeuli mxaris samarTlebriv arsze da iZleva savaraudo Sedegs — dis-

putebis daregulirebis safuZvelze Tanxis gadaxdasTan dakavSirebiT. Tu es zedmi-

wevniT ostaturad ar ganxorcielda, yovelTvis iqneba didi riski imisa, rom erTi 

partia mediatoris Sefasebas CaTvlis meore mxaris sasargeblod ganxorcielebul 

Sefasebad. am TvalsazrisiT, im mxaris TvalSi mediators Seryeuli eqneba misi miu-

kerZoebuli imijis reputacia.  
Tumca proceduruli samarTlianobis garantirebisaTvis praqtikis saxeobebTan 

dakavSirebul eTikis normebSi formulirdeba Sereuli Sexedulebebi,  mediatoris 

eTikis yvela normaSi aris mediaciis ZiriTadi Rirebulebebis, rogoricaa mxaris 

TviTgansazRvris, miukerZoeblobisa da procesis samarTlianobis WeSmariti valde-

buleba.29 maSin ratom aris wyveta praqtikulad, rac Cans sasamarTloTi dafinanse-

bul  programebsa  da eTikis normebs Soris, romlebic moiTxoveba am programebis Se-

saqmnelad? erTi mizezi, Cemi azriT, mdgomareobs imaSi, rom standartebi ver uzrun-

velyofs mediatoris adgils amerikis marTlmsajulebis sistemis farTo sferoSi. 

rac Seexeba demokratiul Rirebulebebsa da samarTals, es standartebi aris msubuqi 

formis. standartebi ver iZleva miznis ufro farTo azrs. isini ver uzrunvelyofs 

mediators STagonebisa da miznis ganxorcielebisaken swrafvis sazRvrebiT.  
meore mxriv, eTikis wesebis or kompleqss, romelic yvelaze metad ician iuris-

tebma, profesionaluri eTikis ABA-s tipur normas30 da sasamarTlos qcevis ABA-s 

tipur normas,31 aqvs Zlieri formulirebebi, romlebic adgens kavSirebs advokatebi-

sa da mosamarTleebis eTikur qcevasa da demokratiul Rirebulebebsa da samarTals 

Soris. magaliTad, profesionaluri eTikis tipuri norma Sesaval nawilSi, preambula-

Si adgens: `advokati, rogorc iuridiuli profesiis wevri aris klientebis warmomad-

geneli, sakanonmdeblo sistemis Cinovniki da samarTlis xarisxze gansakuTrebuli pa-

                                                 
28 iqve, 813-816. 
29 ix. zemoT aRniSnuli SeniSvnebi 8, 9, 11 da Tanmxlebi teqsti. 
30  Model Rules of Prof’l Conduct, 2007. 
31  Model Code of Judicial Conduct, 2007. 
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suxismgeblobis mqone sazogadoebrivi moqalaqe~.32 analogiurad sasamarTlos qce-

vis tipuri norma Tavis preambulaSi adgens:  
samarTalwarmoeba centralur rols TamaSobs samarTlis principebisa da samar-

Tlis normebis SenarCunebaSi. mosamarTleebi individualurad da koleqtiurad pativis-

cemiT unda eqceodnen sasamarTlo Tanamdebobas, rogorc sazogadoebriv trasts da un-

da iswarfvodnen ndobis SesanarCuneblad da asamaRleblad iuridiul sistemaSi.33 
mediatoris eTikis arcerT CemTvis cnobil standartSi ar aris STagonebisken 

mimarTuli araviTari formulireba. ufro zustad, am standartebis Sesavali foku-

sirdeba mediaciis ganmartebaze, romelic SesaZloa adekvaturia proceduruli sa-

marTlis miznebisTvis, mainc ar gamoxatavs swrafvas mediatoris ufro farTo sazo-

gadoebrivi samarTlis konteqstSi Cayenebisken. 
SeiZleba CvenTvis saWiro iyos mediatoris normebis damatebiTi formulirebe-

bis ganxilva, romlebic mediators warmogvidgens ufro farTo konteqstSi, magram aq 

Cndeba Semdegi kiTxva: rogor uwyoben xels an aZliereben mediatorebi samarTals 

Cvens sazogadoebaSi?34 am Temaze saocrad cota ram aris nafiqri an dawerili. aZlevs 

Tu ara mediacia stimuls demokratiuli gadawyvetilebis miRebas? rogor an ratom? 

es imitom xom ar aris, rom mxaris TviTgansazRvris ZiriTadi Rirebuleba, romelic 

mxareebs unarCunebs uflebamosilebas gadawyvetilebis miRebaze, aZlierebs mxaris 

orive — procesisa da Sedegis samarTlianobas?35 amrigad, aZlierebs igi demokratiul 

Rirebulebebs procesis samarTlianobis an proceduruli samarTlis daJinebiTi 

moTxovniT?36 SeiZleba mediatorebis eTikis wesebis an qcevis normebis Sedgena warmo-

adgens procedorul da sazogadoebriv samarTals Soris kavSiris damyarebisa da me-

diatorebisTvis STagonebis sazRvrebis Camoyalibebis brwyinvale SesaZleblobas sa-

samarTloTi sponsorirebul programebSi.  
STagonebiTi, ufro maRali miznis formulirebis Setana mediatoris qcevis nor-

mebSi SeiZleba iyos mniSvnelovani pirveli nabiji mediaciis, rogorc profesiuli ga-

mowvevis, CamoyalibebaSi. Tu mediacia ganixileba, rogorc gamowveva, advokat media-

torebma SeiZleba ufro metad moisurvon TavianTi praqtikis SeTavseba Zireul Rire-

bulebebTan (gansakuTrebiT mxaris TviTgansazRvra), romlebic gamoxatulia media-

toris eTikis wesebSi.  

                                                 
32  Model Rules of Prof’l Conduct pmbl., para. 1 (aqcentireba TandarTulia). 
33  Model Code of Judicial Conduct pmbl., para. 1. 
34  msjeloba imis Taobaze, Tu rogor SeiZleba mediaciam xeli Seuwyos aRdgeniTi, 

keTildReobis gavrcelebisa da proceduruli samarTlianobis miznebis stimulirebas, ix. 
Hyman J. M., Love L. P., If Portia Were a Mediaor: An Inquiry into Justice in Mediation, Clinical L. Rev., Vol. 9, 
2002, 157  da Hyman J. M., Swimming in the Deep End: Dealing with Justice in Mediation, Cardozo J. Conflict 
Resol., Vol.  6, 2004, 19. 

35 disputebis daregulirebisTvis damaxasiaTebeli demokratiuli Rirebulebebis ufro 
farTo ganxilva ix. Menkel-Meadow, zemoT aRniSnuli SeniSvna 13. 

36 ix. Reuben R. C., Democracy and Dispute Resolution: Systems Design and the New Workplace, 10 Harv. Negot. 
L. Rev., Vol. 10, 2005, 11, 44, (davebis SeTanxmebiT gadawyvetis procesi — mediacia, romelic 
moiTxovs mxareebis Tanxmobas davis gadaWramde. mediacia sazogadod SeiZleba Candes 
rogorc Tvisobrivad ufro demokratiuli forma, vidre sasamarTlo procesi, arbitraJis 
msgavsad~). magram, ix. Welsh N. A., The Place of Court-Connected Mediation in a Democratic Justice System, 
Cardozo J. Conflict Resol., Vol. 5, 2004, 117, 137 (`vinaidan advokatebi gaxdnen mediaciis sesiebis 
ufro xSiri monawileni da aiRes pasuxismgebloba mediatorebis SerCevaze, procesi ufro 
naklebad fokusirebuli gaxda moqalaqeebisaTvis uflebamosilebis miniWebaze da metad 
orientirebuli moqalaqeebis iZulebaze gaecnon da Seurigdnen sasamarTlos  samar-
Tlebriv, momrigeblur da saxelSekrulebo normebs~).  gaazrebuli demokratiulobisa da 
disputebis gadaWris perspeqtivebis variantebisaTvis ix. statiebi: Raising the Bar: What De-
liberative Democracy Means for Dispute Resolution, Disp. Resol. Mag., Winter, 2006. 
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magram mediaciis, rogorc gamowvevis Camoyalibeba SeiZleba ar iyos sakmarisi ad-
vokat mediatoris qcevis SesaTavseblad mediaciis Zireul RirebulebebTan. SemTxveviTi 
da eqsperimentuli mtkicebulebis Tanaxmad, am Zireuli Rirebulebebidan minimum ramde-
nime maTgani ar Seesabameba `advokatis standartul filosofiur rukas~37 ocdaxuTze 
meti wlis win profesor leonard riskinma dakvirvebis Sedegad aRmoaCina, rom `saukeTe-
so praqtikis mqone advokatebisa da iurist pedagogebis mier gamoyenebuli filosofiu-
ri ruka radikalurad gansxvavdeba rukisagan, romelic mediatorma unda gamoiyenos.~38 
ufro bolo dros profesor kris gutriem (Chris Guthrie) gaaanaliza eqsperimentuli mona-
cemebi advokatTa damokidebulebaze da individualobebze da daaskvna:  `riskinis gam-
Wriaxi dakvirvebebis Sesabamisad, eqsperimentuli monacemebidan gamomdinareobs, rom 
naklebad savaraudoa advokatTa umetesoba xels uwyobdes sruliad xelsayrel da Seu-
fasebel qcevas mediaciaSi.~39 xelsayreli mediaciis (da mxaris TviTgansazRvris ZiriTad 
RirebulebasTan misi axlo kavSiris) Zlieri momxreebic ki rogorRac ver midian am das-
kvnamde. kovaCi da lovi acxadeben, rom advokat mediatorebs Cveulebiv mohyavT urTier-
TsawinaaRmdego argumentebi saqmis konkretul arsTan dakavSirebiT da amrigad aqvT me-
diaciis TavianT urTierTsawinaaRmdego paradigmaSi dabrunebis tendencia.40 amrigad, 
ufro martivad, advokati mediatorebi mediacias Tvlian ufro disputebis daregulire-
bis meTodad, vidre gamowvevad, Tu ar iqneba Zireuli cvlilebebi an Sesworebebi advoka-
tis filosofiur sqemaSi. 

me mwams, rom ocdameerTe saukunis ganmavlobaSi vixilavT advokatis filosofiu-
ri sqemis, anu rolis gafarToebas. sxvadasxva interpretatorebi kamaToben, rom advoka-
tebis eTikis normebi gadaxedili unda iyos am cvlilebebisadmi mosargebad. zogi amtki-
cebs, rom profesionaluri qcevis wesebSi Setanili unda iyos araurTierTsawinaaRmde-
go midgoma saadvokato praqtikis problemis gadaWrisadmi.41 sxvebi amtkiceben, rom ad-
vokatebis profesionaluri qcevis wesebis gafarToebis nacvlad umjobesia Camoyalib-
des eTikis wesebis calkeuli kompleqsebi sxvadasxva profesionalur sferoSi momuSave 
advokatebisaTvis.42 magaliTad, profesori skot pepeti (Scott Peppet), asabuTebs samar-
Tlebrivi eTikis pirobiTi modelis Semotanas, romelic advokatebs miscemda sxvadasxva 
reJimSi monawileobis miRebis an ar miRebis saSualebas klientis saWiroebebisa da gare-
moebebis mixedviT.43 

mokled, problemis gadasaWrelad, romelic warmoiSva mediaciis eTikasa da advo-
kat mediatorebis praqtikas Soris wyvetis gamo, upirveles nabijs warmoadgens refor-
mebis ganxorcieleba rogorc mediaciis eTikaSi, aseve advokatTa praqtikis eTikaSi. me-
diaciis qcevis normebi saWiroebs gadaxedvas, raTa mediatorebs SesTavazon miznis uf-
ro farTo azri — gamowveva. amave dros, advokatebis eTikis wesebs mouwevs gafarToeba, 
raTa advokat mediatorebma dainaxon es gamowveva rogorc advokatis axali filosofiu-
ri sqemis nawili. magram es reformebi ar ganxorcieldeba daCqarebulad, radganac saWi-
ro iqneba, rom mediaciam miaRwios Tavis srul potencials.  

                                                 
37 ix. Riskin L.L., Mediation and Lawyers, Ohio St. L.J., Vol. 43, 1982, 29, 43-44 (aRniSnavs, rom advokatebis 

umravlesoba cdilobs ganixilos mokamaTe mxareebi, rogorc mowinaRmdegeebi da sjera, 
rom davebi unda gadawydes kanonebis faqtebisadmi misadagebis gziT). 

38 iqve, 43. 
39 Guthrie,  zemoT aRniSnuli SeniSvna 19, 164. 
40 Kovach & Love, zemoT aRniSnuli SeniSvna 20,  96. 
41 ix. magaliTad, Menkel-Meadow C., Ethics and Professionalism in Non-Adversarial Lawyering, Fla. St. U. L. 

Rev., Vol.  27, 1999, 153, 155; Kovach K. K., New Wine Requires New Wineskins: Transforming Lawyer Ethics 
for Effective Representation in a Non-Adversarial Approach to Problem Solving: Mediation, Fordham Urb. L.J., 
Vol. 28, 2001, 935, 953–59; Kovach K. K., Lawyer Ethics Must Keep Pace with Practice: Plurality in Lawyering 
Roles Demands Diverse and Innovative Ethical Standards, Idaho L. Rev., Vol.  39, 2003, 399, 414–18. 

42  Peppet S.R., Lawyers’ Bargaining Ethics, Contract, and Collaboration: The End of the Legal Profession and the 
Beginning of Professional Pluralism, Iowa L. Rev., Vol. 90, 2005, 475, 511–14. 

43  iqve, 514–29. 
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Alex Azarov 

Mediation for Lawyers 

 “Mediation is not an adversarial process to determine who is right and who is wrong. Mediation 
should be approached as a problem-solving exercise.”1 

 
Introduction 

Georgian lawyers unfamiliar with mediation may have very reasonable concerns about this relatively 
new process. They may be worried that they might lose clients who choose to mediate instead of litigating. 
They may try to convince clients not to mediate. They may treat mediation like an annoying step on the 
way to Court or, worst of all, treat it like another adversarial process similar to litigation.         

This article will attempt to address the above concerns. It will explain the important differences 
between litigation and mediation. It will discuss the qualities and skills of lawyers that can be very useful in 
mediation. It will also warn of the dangers of certain behaviours that lawyers can bring into mediation by 
way of legal training or habit. Finally, it will suggest a simple, collaborative practice idea that could be 
used in mediation to ensure that lawyers are truly acting in their client's best interests. 

 
As mediation becomes more widely used, clients will be looking for lawyers who have mediation 

knowledge and experience. Client satisfaction will often depend significantly on the level of direct 
participation in mediation and the ability of the lawyer to work effectively according to mediation 
principles. 

 
Litigation vs Mediation 

Lawyers are familiar with the adversarial litigation system where disputing sides build a legal case 
against each other and use various skills and strategies to obtain their preferred outcome, by settlement or 
in Court. This is often a rights-based process focusing on legal issues, formal processes and negotiation. 
The lawyer controls the process and the client can almost be called a spectator. It can be said that “the 
traditional role of lawyers is to represent and advocate on behalf of clients in an adversarial system. It is not 
to act as an independent facilitator who believes in the ability of persons to negotiate and settle things for 
themselves.”2Mediation, a form of Alternative Dispute Resolution (ADR) is based on quite different 
principles. Core elements of mediation are that it is a problem-solving process focusing on the interests and 
needs of disputants rather than their legal positions. Another main element is that it involves much more 
client control and has the potential to empower disputants to resolve not only their current conflict 
themselves but also future conflicts. There is much evidence that client satisfaction depends a lot on the 
level of participation in their dispute resolution.3 There are many other potential benefits of mediation that 
are unavailable through litigation and that may surprise lawyers. 

                                                 
   Alex Azarov an Australian lawyer and mediator with two years experience mediating tenancy disputes in 

Brisbane, Australia. He is Bachelors of Medical Science and Laws from the University of Technology, Sydney, 
and a masters of Mediation & Conflict Resolution from the University of Queensland, Australia. 

1   Law Council of Australia,  Guidelines for Lawyers in Mediations”, 2007, <http://www.nswbar.asn.au/ docs/ pro-
fessional/adr/documents/LAWCOUNCILGUIDELINESFORLAWYERSINMEDIATIONS.pdf>, [02.04.2014]. 

2  Ardagh A., Cumes G., The legal profession post-ADR: From mediation to collaborative law, 18 Australasian 
Dispute Resolution Journal, Vol. 18, 2007, 205, 208.  

3   Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 8-9. 
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A good illustration involved a tenancy dispute in Australia between young tenants and an old 
property owner. At the end of the mediation, the tenants had agreed to give a cheque to the old property 
owner. When everyone thought the mediation was over, the old man tore up the cheque and said that he just 
wanted them to know that they shouldn't take advantage of someone just because of their old age.4 A very 
common phrase encountered by mediators is “It’s not about the money, it’s the principle!” 

Emotion is also something that lawyers see not having much place in litigation (unless it can have a 
useful effect on a judge or a jury). However, emotion can be a very underrated factor in many disputes and 
often manifests itself in disputants needing to vent. Although a generalisation, emotion may be an even 
more important factor in dispute resolution in Georgian culture. It is possible to constructively manage 
emotions in mediation instead of shutting them out as being irrelevant. The danger of doing so is that 
supressed emotions may blow up eventually or make the mediation very ineffective. Some other examples 
of non-legal interests and needs include: 

• an apology or expression of regret; 
• an explanation of what went wrong; 
• information about changes that have occurred since the events giving rise to the dispute; 
• to compromise the matter even though the legal case is strong; 
• to keep the outcome secret; 
• to make a joint public announcement about settlement; 
• to discuss patterns of interaction for the future; or 
• to consider non-legally available options such as compensating by providing goods or services 

rather than cash. 5 
The legal system plays a very important role in maintaining order in society and in resolving various 

disputes. However it “is often beyond the understanding of the community, and fails to adequately 
recognise and satisfy human needs, or to provide for direct participation.”6 With the growing popularity 
around the world of ADR processes like mediation, Georgian lawyers can rectify these limitations by 
becoming effective participants in mediations and by becoming an important link between ADR and the 
legal system. 

 
How Can Lawyers be Useful in Mediation? 

Lawyers already possess specific skills that are very useful in mediation. For example, they are 
trained to analyse large amounts of information and complicated disputes, to identify main issues and to 
summarise them succinctly. There may be new skills or information that lawyers would need to learn in 
order to play a constructive role in mediation. 

 
Before Mediation 

Firstly, it is still crucial for a lawyer to make a sound assessment of the client's legal case, to advise 
the client of legal issues and the litigation option. Mediation should be given as an alternative option and its 
advantages over litigation honestly explained, especially if the client does not know much about mediation 
and is hesitant. Since it is, in principle, a voluntary process, the client always has the choice to stop 
mediating and proceed with other options like litigation.  In Appendix 1 of this article, there is a checklist 
of information that can be useful to provide to a client when they are deciding whether to participate in 
mediation or not. 

                                                 
4   Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010 ,6-10. 
5   Id, 131. 
6   Ardagh A., Cumes G., The legal profession post-ADR: From mediation to collaborative law, Australasian Dispute 

Resolution Journal, Vol. 18, 2007, 205, 206. 
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If a client has decided to try mediation, it is crucial for the lawyer to prepare as much as if the lawyer 
is preparing for a court case. This can include analysing/summarising the facts, making a chronology, 
identifying the positions, needs and interests of all sides, preparing yourself and preparing the client.7  

It is important for a lawyer to be able to give 'mediation process advice' to the client.8 This includes 
practical issues like explaining how the mediation would proceed, determining if mediation is 
inappropriate9 (there may be exceptions where, for example, there is a threat of violence from the other 
side), determining if there are power imbalances and how to address them as well as explaining the main 
principles of mediation: voluntariness, confidentiality, impartiality of the mediator and party participation. 

Another important role that a lawyer could play before mediation is conflict coaching. This relates to 
the substance of the dispute like the client's concerns, interests and needs underlying their position.10 It may 
help to ask questions like “What do you really want?”, “What is your best/worst alternative to a negotiated 
agreement?” and “How do you feel about … ?” It may seem like more of a role of a psychologist but it can 
be extremely effective and is only limited by the lawyer’s communication skills and emotional intelligence. 
These can be improved with specific training and lots of materials exist on the topics of conflict coaching 
and emotions. Appendix 2 has a list of useful questions, which a lawyer could ask a client in preparation for 
mediation.   

“Is this realistic?” is another crucial question a lawyer can ask the client. Lawyers are in a very good 
position to conduct ‘reality testing’ and ‘doubt creation’ with emotional clients because they are on the 
client’s side. It is more difficult for an impartial mediator to do this. Reality testing could involve asking 
the client to think about how a judge may view the situation. The lawyer could also ask the client to put 
themselves in the other party’s shoes to see the dispute from their point of view. This can help the client be 
more reasonable and reduce unrealistic expectations. 

To help achieve the above, there is a very useful communication tool-kit for lawyers: LARSQ. 
Listening (or active listening) involves regular verbal feedback to show the client that they are being heard; 
Acknowledging involves acknowledging how the client may be feeling (e.g. “I can see that you’re very 
frustrated by this dispute”); Reframing can be used to describe something in a different (often less negative) 
way that focuses on what the lawyer sees as the crucial issues; Summarising of the key issues should come 
naturally to a lawyer and can be useful whenever people are stuck or confused; Questioning is also something 
lawyers do very well, with open questions often being more useful in mediation than closed ones. 

 
During Mediation 

There is a spectrum of roles a lawyer can play during mediation, depending on the level of the 
lawyer's involvement in the process. These can be described (from less to more involvement) as: 'absent 
advisor', 'absent observer, 'expert contributor', 'supportive professional participant' and 'spokesperson'.11 As 
an absent advisor, a lawyer can give advice to a client and help with preparation but does not attend the 
mediation. An absent observer plays the same role but attends the mediation without actively participating, 
only speaking to the client in a private session. An expert contributor is an 'absent observer' who does speak 
during mediation but only to clarify points of law or to raise legal issues. A supportive professional 
participant does the same as an expert contributor but goes beyond legal issues. This role can involve 
discussing underlying interests and needs, alternatives, options and reality testing proposed solutions. 
                                                 
7   For detailed advice about how to prepare for mediation, see Hardy S., Rundle O., Mediation for Lawyers, CCH 

Australia, 2010, Chapter 4. 
8   Cooper  D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and 

Conciliation  Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 292. 
9   For a discussion on appropriateness of mediation, see Hardy S., Rundle O., Mediation for Lawyers, CCH 

Australia, 2010, 11-15. 
10   Cooper  D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and 

Conciliation  Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 294. 
11   See Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 143-154. 
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Finally, a spokesperson lawyer will do all this but speak on behalf of the client. This may be appropriate if 
the client is not comfortable speaking or if there is a severe power imbalance. 

What kind of role a lawyer plays in mediation should ideally depend on the client's wishes. Lawyers 
need to determine this with the client before mediation while maximising the chances of direct participation 
by the client. A lawyer should also be prepared to shift roles during mediation if it becomes appropriate. 

Advocating for a client is a role that is natural for lawyers. However, such a role should only be an 
exception in the context of mediation. There may be times when there is a clear power imbalance between 
parties (e.g. an employee with a low level of education and a highly educated employer). Good mediators 
should be able to address such imbalances while still remaining impartial. However, the weaker party's 
lawyer could support the client and make sure the client is not disadvantaged.12 

Lawyers can also play an important role in relation to confidentiality in mediation.13 Confidentiality 
is quite a legal term with a strong basis in legislation. It is one of the core principles of mediation but, in 
practice, can be misunderstood and breached unwittingly by participants. Lawyers can use their legal 
knowledge to clarify and explain issues of confidentiality during mediation and maximise the chances of 
parties abiding by their confidentiality obligations. 

If mediation has reached an impasse, lawyers can play an important role (usually in a private session 
with the client) to conduct reality testing and doubt creation. This can help a client shift perspective, agree 
to shift from an unreasonable position or come up with new resolution ideas. 

 
At the End of Mediation 

If mediation has reached a negotiation phase, lawyers can help their clients to negotiate 
constructively, which includes justifying offers, being realistic and pragmatic. They can also address power 
imbalances in negotiations, especially if their client lacks confidence or assertiveness.14 

Finally, if an agreement is reached, lawyers can use their excellent drafting skills in helping to draft 
the agreement in a way that is practical, clearly understandable, without loopholes or uncertainties and can 
be effectively implemented by all parties involved. If an agreement is not finalised at the end of the 
mediation, a lawyer can advocate for the client during the process of finalising it. 

 
How Can Lawyers Hinder Mediation? 

Since litigation is an adversarial process, lawyers could fall into the trap of carrying their habitual 
adversarial behaviour into mediation. This can include using mediation as a “fishing expedition”15 to 
discover information about the other side's case, be too concerned about confidentiality to let the client 
speak openly, intentionally delay the mediation process to wear down the other side and so on. 

One major danger of a lawyer's habits is domination of the process. One Australian study showed 
that 422 out of 502 opening statements in mediations were made by lawyers and not the clients.16 In 
litigation, this may seem natural. However, it completely goes against one of the core principles of 
mediation – direct disputant participation (DDP).17 69% of lawyers in an Australian study thought that 
DDP was not a fundamental feature of mediation, while 17% considered it a disadvantage, e.g. that it might 

                                                 
12   Caputo Ch. M., Lawyers’ participation in mediation, Australian Dispute Resolution Journal, Vol. 18, 2007,  84, 

90. 
13   For a detailed discussion of the issue of confidentiality in mediation, see Hardy S., Rundle O., Mediation for 

Lawyers, CCH Australia, 2010, Chapter 6. 
14   Cooper D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and 

Conciliation  Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 297. 
15   Caputo Ch. M., Lawyers’ Participation in Mediation, Australian Dispute Resolution Journal, Vol. 18, 2007, 87. 
16   Id. 87. 
17   Rundle O., Barking Dogs: Lawyer attitudes Towards Direct Disputant Participation in Court-connected Mediation 

of General Civil Cases, Queensland University of Technology Law and Justice Journal Vol. 8(1), 2008, 77, 
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damage the case or the client may not be able to communicate well. 88% of lawyers did not support 
uncontrolled disputant participation. Lawyers tend to discourage their clients from direct participation or to 
heavily manage their participation.18 

The above concerns are very understandable and it must be made very clear how important DDP is 
for mediation effectiveness, client satisfaction and empowerment. Clients who played an active role in 
resolving their dispute are much more likely to be satisfied with the outcome and, if an agreement is 
reached, are much more likely to abide by it. Clients who feel they did not have much input may feel like 
they were pressured into an agreement and may feel dissatisfied with the process, going so far as breaching 
any finalised mediation agreement. 

Lawyers should try to maximise DDP, which may feel very unnatural at first given their normal, 
dominant lawyer-client relationship. If a client lacks confidence or assertiveness, it would be more useful to 
conduct some conflict coaching rather than just taking over and speaking on behalf of the client. However, 
if a client seriously lacks capacity or desire to actively participate, there is always a choice for the lawyer to 
play a more active role.  

Finally, lawyers are very familiar with legislation, rights, obligations, various legal issues and 
arguments. It is important to remember that the subject matter of mediation can often extend beyond legal 
issues and into matters of emotions, relationships, needs and interests. Being open to discussing such issues 
in mediation could result in the mediation being more constructive, clients more satisfied and options 
generated that would not be available through litigation. 

 
Collaborative Practice19 

Lawyers have been criticised for not participating in mediation in good faith because they are more 
interested financially in the matter proceeding to Court. One simple solution to this potential problem is for 
the disputants and lawyers to sign, prior to mediation, an agreement that if no agreement is reached through 
mediation the lawyers must stop acting for their clients. If the matter then proceeds to Court, the clients 
would have to engage new lawyers.  

This is an idea adopted from collaborative practice, which was established in the USA in 1990.20 In 
Australia it developed within Family Law mediation and is primarily suited to divorce and parenting 
disputes.21 However, true collaborative practice is conducted without a mediator and involves lawyers and 
their clients trying to collaboratively resolve their dispute together.  

 
Conclusion 

Lawyer participation in mediation has often been criticised, mainly for the habitual adversarial and 
dominant behaviour that lawyers can bring to mediation. Some mediators, disputants and even 
jurisdictions22 may prefer the matter to be resolved without lawyers. However, this paper has tried to show 
that lawyers can play a very important role in the resolution of disputes and in mediation specifically. 

                                                 
18    Rundle O., Barking Dogs: Lawyer Attitudes towards Direct Disputant Participation in Court-connected Mediation 

of General Civil Cases, Queensland University of Technology Law and Justice Journal Vol. 8(1), 2008, 77, 81. 
19   Counsel C., What is this Thing Called Collaborative Law?, 85 Family Matters, Vol. 85, 2010, 77. 
20  Law Council of Australia “Collaborative Practice”, <http://www.lawcouncil.asn.au/lawcouncil/images/LCA-

PDF/a-z-docs/WhatisCollaborativePractice.pdf>, [2.04.2014]. 
21   Ardagh A., Cumes G., The Legal Profession Post-ADR: From Mediation to Collaborative Law, Australasian 

Dispute Resolution Journal, Vol. 18, 2007, 205, 209. 
22   For example, the Civil and Administrative Tribunal in NSW, Australia Prefers Self-representation and only 

Allows Legal Representation in Special Circumstances, <http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/nsw/ 
consol_act/caata2013326/s45.html>. 
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As mediation becomes more widely used by judiciaries and disputants, a new market will open for 
lawyers who have the specific knowledge and skills to participate constructively in mediation. What is 
important is for a lawyer to know thoroughly and respect the mediation process and principles, to be aware 
of their habitual strengths and weaknesses and to use their skills to ensure direct disputant participation, 
which will maximise the chances of a satisfied client and, thus, a satisfied lawyer. 
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Appendix 1 - Information to provide to a client about mediation23 

 Mediation is an opportunity to see if the dispute can be resolved now. 
 Mediation differs from trial – it is informal and there is no judge to please or decide. 
 The mediator will not decide anything or decide who is “right” or “wrong”. 
 The mediator is impartial. 
 It is up to the parties to make decisions, there is no compulsion to agree to a proposed outcome. 
 Mediation is an opportunity to tell your whole story without interruption. 
 Mediation provides an opportunity to see how the other side views the case. 
 The mediator may help the other side understand our case better. 
 Being in the same room as the other party may be a stressful experience. Any participant can request a 

break at any time. If the assistance of the mediator and/or lawyers is not reducing stress to a 
manageable level, then the process may proceed with the parties in separate rooms. 

 Lawyers may or may not attend. 
 Mediation is confidential. 
 We can meet with the mediator privately and confidentially. 
 Provide information about the background and qualifications of the mediator. 
 Discuss the costs involved with mediation, including the mediator’s fee. 
 Discuss predicted time taken in mediation. 
 The process may save time and money. It is usually more expedient than going to trial. 
 You can terminate the process at any time. 
 You can reflect on any agreement before entering into a legally binding agreement. 
 You have little to lose because other process options will still be there if the mediation doesn’t resolve 

the matter. 
 
 

                                                 
23 Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 264-265. 
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Appendix 2 – Useful questions to ask your client when preparing for mediation24 

 What are the key issues? 
 What are your main objectives of the session? 
 What are your positions and underlying interests? 
 What are the other party's positions and what are their possible underlying interests? 
 What are the possible causes of conflict? 
 What further information do we need to gather? 
 What further information do we need from the other side? 
 What questions do we need to ask the other side? 
 What are some possible options that both parties may be able to live with? 
 What further information do we need to gather to work out the suitability of these options? 
 Are these options realistic and practical? 
 What overall negotiation strategy will we adopt and where should we start when the negotiation phase 

of the process commences? 
 An analysis of the best, worst and other possible results that the client can hope to achieve from the 

process (i.e., BATNA [best alternative to a negotiated agreement], WATNA [worst alternative to a 
negotiated agreement] and PATNA [probable alternative to a negotiated agreement]). 

 What are your highest and lowest priorities? 
 What is your bottom line? 
 What are the risks and costs if the case doesn't settle? 
 What further enquiries do we need to make before we participate in the process? 
 If we reach agreement at the conclusion of the session, should we take the further steps to make it 

legally binding? If so, what information/precedents do we need to have available to prepare a draft of 
this agreement at the conclusion of the session?  

 

 

 

                                                 
24   Cooper D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and 

Conciliation  Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288,  295-296. 
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aleqs azarovi

 

mediacia advokatebisaTvis 

„mediacia ar aris SejibrebiTi procesi, romlis mizania marTalisa da mtyuanis 

dadgena. mediacias unda mivudgeT, rogorc problemis gadaWris process.“1 

 
Sesavali 

qarTvel advokatebs, romlebic ar icnoben mediacias, SesaZloa hqondeT safuZ-

vliani imedgacrueba am SedarebiT axal procesTan dakavSirebiT. isini SesaZloa Si-

Sobdnen, rom SeiZleba dakargon is klientebi, romelTac airCies mediacia sasamar-

Tlo procesis nacvlad. amdenad, scadon klientebi daarwmunon, ar mimarTon media-

cias. aseve, advokatebi SesaZloa mediacias ganixilavdnen, rogorc gamaRizianebel 

nabijs sasamarTlosken an, yvelaze rTul SemTxvevaSi, sasamarTlo procesisi msgav-

sSejibrebiT process. 

am statiiT SesaZlebeli iqneba gadaiWras zemoT mocemuli sakiTxebi. aseve, sta-

tia ganmartavs mniSvnelovan sxvaobas sasamarTlo saqmis warmoebasa da mediacias So-

ris. statia ganixilavs advokatTa im kvalifikaciebsa da unarebs, romelic SesaZloa 

Zalze gamosadegi iyos mediaciaSi; aseve, ganixilavs im qcevis safrTxis Sesaxeb, rome-

lic advokatebma SesaZloa Semoitanon mediaciaSi, Cvevebis samarTlebrivi swavlebis 

gziT. saboloo jamSi, statia gvTavazobs martiv da kolaboraciul praqtikul ideas, 

romelic SeiZleba gamoyenebul iqnas mediaciis procesSi imis uzrunvelsayofad, rom 

advokatebi namdvilad moqmedeben TavianTi klientebis sasicocxlo interesebis da-

sacavad. 

ramdenadac mediaciis gamoyeneba sul ufro did masStabebs aRwevs, klientebi 

TandaTan iwyeben iseTi tipis advokatebis Ziebas, romelTac gaaCniaT mediaciis codna 

da gamocdileba. klientis kmayofileba, xSir SemTxvevaSi, mniSvnelovnad damokidebu-

li iqneba mediaciaSi pirdapiri monawileobis doneze da advokatTa unarze, imoqme-

don efeqturad, mediaciis principebis gaTvaliswinebiT. 

 
sasamarTlo saqmis warmoeba Tu mediacia? 

advokatebi kargad icnoben SejibrebiTi tipis sasamarTlo saqmis warmoebis sis-

temas, sadac modave mxareebi awarmoeben sasamarTlo saqmes erTmaneTis winaaRmdeg da 

iyeneben sxvadasxva unarebs da strategiebs upiratesobis misaRwevad, sakiTxis ga-

dawyvetiT an sasamarTlo procesis gziT. xSir SemTxvevaSi, es warmoadgens uflebebze 

dafuZnebul process, romelic fokusirebulia samarTlebriv sakiTxebze, formalu-

ri procesebze da molaparakebebze. advokati akontrolebs process, xolo klients 

SesaZloa mayurebelic ki vuwodoT. SeiZleba iTqvas, rom „advokatTa tradiciuli 

roli aris klientis wardgena da misi dacva klientis saxeliT SejibrebiT sasamarTlo 

                                                 
   avstralieli advokati da mediatori, q. brisbanSi (avstralia) saijaro davebSi mediaciis 

orwliani gamocdilebiT, sidneis teqnologiis universitetis samedicino mecnierebisa da 
samarTlis bakalavri da avstraliis quinslendis universitetis mediaciisa da 
konfliqtis mogvarebis magistri. 

1  Law Council of Australia, Guidelines for Lawyers in Mediation”, 2007, <http://www.nswbar.asn.au/ docs/ 
professional/adr/documents/LAWCOUNCILGUIDELINESFORLAWYERSINMEDIATIONS.pdf>, [02.04.2014]. 



 

 106 

sistemaSi. es imas ar niSnavs, rom imoqmedo, rogorc damoukidebelma fasilitatorma, 

romelsac swams, rom pirovnebebs gaaCniaT molaparakebebis warmoebisa da sakiTxebis da-

moukideblad gadawyvetis unari.“2 

mediacia, rogorc davis alternatiuli gadawyvetis forma (ADR), efuZneba metad 

gansxvavebul principebs. mediaciis ZiriTadi elementebia is, rom es warmoadgens prob-

lemis gadawyvetis process, romelic fokusirebulia ufro modave mxareebis intereseb-

sa da saWiroebebze, vidre TavianT samarTlebriv statusebze. sxva mTavari elementi is 

aris, rom procesi moicavs ufro metad klientis kontrols, aseve, arsebobs modave mxa-

reebisaTvis ara marto TavianTi mimdinare, aramed momavali konfliqtebis damoukideb-

lad mogvarebis SesaZleblobis potenciali. mravali damadasturebeli faqti arsebobs, 

rom klientis kmayofileba didad aris damokidebuli davebis gadawyvetis procesSi mo-

nawileobis doneze.3 arsebobs mediaciis mravali sxva potenciuri sargebeli, romelic 

ar aris xelmisawvdomi sasamarTlo saqmis warmoebis gziT da romelmac SesaZloa mou-

lodnelad gaakvirvos advokatebi. 

kargi magaliTia Senobis ijariT aRebasTan dakavSirebuli dava, romelsac adgili 

hqonda avstraliaSi axal moijareebsa da qonebis Zvel mflobels Soris. mediaciis pro-

cesis dasasrulisTvis moijareebi daTanxmdnen qonebis Zveli mflobelisaTvis Cekis ga-

dacemas. rodesac yvelas egona, rom mediacia dasrulebuli iyo, xandazmulma mamakacma 

daxia Ceki da Tqva, rom mas ubralod surda, moijareebs codnodaT, rom maT ar unda esar-

geblaT situaciiT misi xandazmuli asakis gamo.4 mediatorebma am dros moulodnelad ga-

aJReres Zalzed Cveulebrivi fraza: „es ar exeba fuls, arames es aris wesi!“ 

emociac aris iseTi ram, rasac advokatebi xedaven sasamarTlo saqmis warmoebaSi 

naklebi monawileobis miuxedavad (sxva SemTxvevaSi, amas SesaZloa hqondes sasargeblo 

gavlena mosamarTleze an nafic msajulebze). Tumca emociis faqtori SesaZloa saTana-

dod ver iqnes Sefasebuli bevri davis SemTxvevaSi, xSirad ki vlindeba modave mxareebSi, 

romelTac esaWiroebaT grZnobebis gamoxatva. ganzogadoebis miuxedavad, emocia saqar-

Tvelos kulturaSi, davebis gadawyvetis procesebSi SesaZloa warmoadgendes gacilebiT 

ufro mniSvnelovan faqtorsac ki. SesaZlebelia, rom emociebis marTva mediaciis proce-

sebSi moxdes konstruqciulad, emociebis faqtoris, rogorc ararelevanturis, saer-

Tod ugulebelyofis nacvlad. amgvari qmedebis safrTxes warmoadgens is, rom CaxSobil-

ma emociebma sabolood SesaZloa ifeTqos an gaxados mediaciis procesi Zalzed araefeq-

turi. arasamarTlebrivi interesebisa da saWiroebebis sxva magaliTebia: 

 bodiSis moxda an wuxilis gamoxatva; 

 imis ganmarteba, Tu ra ar gakeTda sworad; 

 informacia cvlilebebis Sesaxeb, romelic warmoiSva SemTxvevidan davamde; 

 sakiTxze SeTanxmeba/kompromisze wasvla, im SemTxvevaSic ki, rodesac sasamar-

Tlo saqme myaria; 

 Sedegis saidumloebis dacva; 

 erToblivi sazogadoebrivi gancxadebis gakeTeba sakiTxis gadawyvetis Sesaxeb; 

 momavali urTierTqmedebis modelis ganxilva; an 

 arsebuli arasamarTlebrivi alternativebis mxedvelobaSi miReba, rogoricaa 
magaliTad, kompensacia  ufro saqonlis an momsaxurebis uzrunvelyofis saSualebiT, 
vidre naRdi fuliT.5 

                                                 
2  Ardagh A., Cumes G., The legal profession post-ADR: From mediation to collaborative law, Australasian Dispute 

Resolution Journal, Vol. 18, 2007, 205, 208. 
3  Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 8-9. 
4  iqve, 6-10. 
5  iqve, 131. 
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samarTlebrivi sistema asrulebs Zalian mniSvnelovan rols sazogadoebaSi wesri-
gis SenarCunebaSi da sxvadasxva davebis gadawyvetaSi. Tumca, „zogjer sistema imyofeba 
sazogadoebis cnobierebis gareT, aseve, ver axerxebs adamianuri saWiroebebis adekvatu-
rad aRiarebasa da dakmayofilebas, an ver iTvaliswinebs pirdapir monawileobas.“6 media-
ciis msgavsad, davis alternatiuli gadawyvetis (ADR) formis msoflio masStabiT mzar-
di popularobis pirobebSi, qarTvel advokatebs SeuZliaT cvlilebebis Setana am SezR-
udvebSi, mediaciaSi ufro efeqturi monawileobis gziT, aseve, gaxdnen mniSvnelovani ma-
kavSireblebi davis alternatiulad gadawyvetasa da samarTlebriv sistemas Soris. 

 
rogor SeiZleba iqnan gamoyenebuli advokatebi mediaciaSi? 

advokatebi ukve floben specifikur unarebs, romelic Zalian gamosadegia me-

diaciaSi. magaliTad, maT gavlili aqvT treningi didi moculobis informaciis da 

garTulebuli davebis analizSi, ZiriTadi sakvanZo sakiTxebis identificirebisa da 

maTi lakoniurad Sejamebis mizniT.  SesaZloa, arsebobdes axali unarebi an informa-

cia, romelTa Seswavla dasWirdebaT advokatebs mediaciaSi konstruqciuli rolis 

Sesasruleblad. 

 
mediaciamde 

upirveles yovlisa, advokatisaTvis jer kidev kritikuli roli eniWeba sasamar-

Tlo procesze saimedo da saRi Sefasebis gakeTebas, aseve, klientisaTvis konsulta-

ciebis gawevas samarTlebriv sakiTxebze da sasamarTlo saqmis warmoebis alternati-

vebze. mediacia warmodgenili unda iyos, rogorc alternatiuli arCevani da misi 

upiratesobebi sasamarTlo saqmis warmoebasTan mimarTebaSi, realurad axsnadia, gan-

sakuTrebiT im SemTxvevaSi, Tu klientma bevri ar icis mediaciis Sesaxeb da ar aris 

darwmunebuli Tavis arCevanSi. Sedegad, principSi, es aris nebayoflobiTi procesi — 

klients yovelTvis aqvs arCevani, SeaCeros mediacia da gaagrZelos moqmedeba sxva 

alternativebiT, magaliTad, mimarTos sasamarTlos.am statiis danarT 1-Si mocemu-

lia im informaciis CamonaTvali, romelic SeiZleba sasargeblo iyos klientebisaT-

vis gadawyvetilebis miRebis procesSi — miiRon mediaciaSi monawiloba Tu ara. 

Tu klientma gadawyvita mediaciaSi monawileobis miReba, advokatisTvis Zalze 

mniSvnelovania, SeZlebisdagvarad moemzados sasamarTlo procesisaTvis.  es proce-

si gulisxmobs faqtebis analizs da Sejamebas, aseve, qronologiis dadgenas, yvela 

monawile mxaris poziciebis, saWiroebebisa da interesebis identificirebas, sakuTa-

ri Tavisa da klientis momzadebas.7 
advokatisTvis, aseve, Zalze mniSvnelovania, rom gaaCndes „mediaciis procesSi 

klientis konsultirebis“ unari.8 es moicavs praqtikul sakiTxebsac, rogoricaa, ma-

galiTad, imis axsna, Tu rogor warimarTeboda mediacia im SemTxvevaSi, Tu gairkveo-

da, rom mediacia ar aris Sesabamisi
9
 (SesaZloa, arsebobdes gamonaklisebi, sadac, maga-

liTad, aris Zaldatanebis safrTxe meore mxridan) an arsebobs ZalaTa disbalansi; 

rogor unda moxdes sakiTxis gadawyveta, aseve, mediaciis ZiriTadi principebis gan-

                                                 
6  Ardagh A., Cumes G., The Legal Profession Post-ADR: From Mediation to Collaborative Law, Australasian 

Dispute Resolution Journal, Vol. 18, 2007, 205, 206. 
7  ufro detaluri konsultaciisaTvis, Tu rogor unda movemzadoT mediaciisTvis, ixileT 

Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, Chapter 4. 
8  Cooper  D., Brandon M., How can family lawyers effectively represent their clients in mediation and conciliation 

processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 292. 
9  mediaciis Sesabamisobis ganxilvisaTvis, ixileT Hardy S., Rundle O., Mediation for Lawyers, CCH 

Australia, 2010, 11-15. 
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marteba: mediatorisa da monawile mxaris nebayoflobiToba, konfidencialuroba, mi-

ukerZoebloba. 

sxva mniSvnelovani roli, romelic SeiZleba advokatma Seasrulos  mediaciamde, 

aris davis Seswavla. es exeba davis arss, rogoricaa klientis problemuri sakiTxebi, 

interesebi da saWiroebebi, sadac upiratesi mniSvneloba aqvs pozicias.10es SesaZloa 

daexmaros rig kiTxvebze pasuxis gacemaSi, magaliTad: „ra gsurT realurad?“, „ra 

aris Tqveni saukeTeso alternativa saxelSekrulebo SeTanxmebisaTvis?“ da „ras fiq-

robT ...-sTan dakavSirebiT?“. es SesaZloa ufro hgavdes fsiqologis rols, magram is 

SeiZleba iyos metad efeqturi; SezRudva SesaZloa dakavSirebuli iyos mxolod ad-

vokatis sakomunikacio da emociur unarebTan. am process SesaZloa xeli Seuwyos spe-

cifikurma treningebma da konfliqtisa da emociebis TemebTan dakavSirebiT arse-

bulma didma masalam. danarTi 2 moicavs im sasargeblo kiTxvebis CamonaTvals, rome-

lic SesaZloa advokatma dausvas klients mediaciisaTvis momzadebis procesSi. 

„aris Tu ara es realuri?“— es aris kidev erTi gadamwyveti da kritikuli kiTxva, 

romelic SesaZloa advokatma dausvas klients. advokatebi arian sakmaod karg pozi-

ciaSi, Cautaron emociur klientebs „realobis Sefasebisa“ da „eWvis Seqmnis“ testi, 

radganac isini klientis mxareze imyofebian. miukerZoebeli mediatorisaTvis gaci-

lebiT rTulia amis gakeTeba. realurobis testi gulisxmobs klientisaTvis Txovnas, 

ifiqros imaze, Tu rogor SeiZleba Seafasos mosamarTlem es situacia. advokats, ase-

ve, SeuZlia sTxovos klients, daayenos Tavisi Tavi meore mxaris adgilze, raTa ukeT 

SeZlos davis meore mxridan danaxva. es aucileblad daexmareba klients, iyos ufro 

argumentirebuli da Seamciros ararealuri molodinebi. 

imisaTvis, rom xeli SevuwyoT yovelive zemoxsenebuls, advokatebisaTvis arse-

bobs Zalian sasargeblo komunikaciis instrumenti: LARSQ. mosmena (an aqtiuri mosme-

na) moicavs regularul verbalur ukukavSirs, klientisaTvis imis saCveneblad, rom 

mas usmenen; aRiareba gulisxmobs imis aRiarebas, Tu rogor SeiZleba grZnobdes Tavs 

klienti (magaliTad, „me vxedav rom Sen Zalzed imedgacrulebuli xar am daviT“); ga-

mosaxulebis centrireba SesaZloa gamoyenebul iqnas raime sxva formiT (xSir Sem-

TxvevaSi naklebad negatiuri formiT) aRwerisaTvis, romelic fokusirebulia imaze, 

Tu ras miiCnevs advokati yvelaze mniSvnelovan sakiTxad. umTavresi sakiTxebis Seja-

meba ar unda warmoadgendes advokatisTvis sirTules, da es Zalzed sasargebloa ma-

Sin, rodesac mxareebi CixSi moeqcevian; dakiTxva, aseve, aris meqanizmi, romelsac ad-

vokatebi kargad asruleben Ria kiTxvebis saSualebiT, rac ufro gamosadegia media-

ciaSi, daxurul kiTxvebTan SedarebiT. 

 
mediaciis procesSi  

arsebobs rolebis mTeli speqtri, romlebic   SeuZliaT adviokatebs Seasrulon 
mediaciis dros, rac damokidebulia procesSi advokatTa CarTulobis doneze. es Se-
saZloa aRweril iqnas (ufro naklebi CarTulobidan ufro met CarTulobamde) Sem-
degnairad: „mrCeveli dauswreblad“, „damkvirvebeli dauswreblad“, „eqspertis dam-
xmare“, „mxardamWeri profesionali monawile“ da „spikeri“.11 rogorc mrCevels daus-
wreblad, advokats SeuZlia gauwios klients konsultacia  da daexmaros momzadebis 
procesSi, magram ar daeswros mediacias. damkvirvebeli dauswreblad TamaSobs igive 
rols, magram eswreba mediacias mxolod aqtiuri Tanamonawileobis gareSe da esaub-

                                                 
10  Cooper  D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and Con-

ciliation  Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 294. 
11  TiToeuli rolis upiratesobebisa da Seusabamobebis detaluri ganxilvisaTvis ixileT 

Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 143-154. 
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reba klients mxolod pirad SexvedrebSi. eqspertis damxmare aris „damkvirvebeli da-
uswreblad“, romelic saubrobs mediaciis mimdinareobisas, magram mxolod erTveba 
samarTlebrivi sakiTxebis naTelyofis an samarTlebrivi sakiTxebis dayenebis mizniT. 
mxardamWeri profesionali monawile akeTebs igives, rasac eqspertis damxmare, magram 
scdeba samarTlebriv sakiTxebs. es roli moicavs ZiriTad interesebsa da saWiroe-
bebs, alternativebs, variantebsa da SemoTavazebuli gadawyvetebis realobis testi-
rebas. saboloo jamSi, spikeri advokati akeTebs am yvelafers, magram gamodis sityviT 
klientis saxeliT. es SeiZleba saWiro iyos, Tu klienti  komfortulad ar grZnobs 
Tavs saubrisas an arsebobs ZalTa didi disbalansi. 

is, Tu ra rols TamaSobs advokati mediaciaSi, arsebiTad damokidebulia klien-
tis survilebze. advokatebs esaWiroebaT amis garkveva klientebTan mediaciis dawye-
bamde, rac maqsimumamde gazrdis klientis mier pirdapiri monawileobis SesaZleblo-
bebs. advokati, aseve, mzad unda iyos mediaciis ganmavlobaSi rolebis SecvlisTvis, 
Tu aseTi saWiroeba dadgeba. 

klientis dacva warmoadgens bunebriv rols advokatebisaTvis. Tumca aseTi ro-
li unda iyos mxolod gamonaklisi mediaciis konteqstSi. SesaZloa iyos iseTi Sem-
Txvevebi, rodesac naTlad Tavs iCens ZalTa disbalansi mxareebs Soris (magaliTad, 
dabali donis ganaTlebis mqone TanamSromeli da maRali donis ganaTlebis mqone Ta-
namSromeli). karg mediatorebs unda SeeZloT aseTi disbalansis daregulireba, mag-
ram, amave dros, unda darCnen miukerZoebelni. Tumca ufro susti mxaris advokats 

SeuZlia mxari dauWiros klients da uzrunvelyos, rom klienti ar iyos araxelsay-
rel mdgomareobaSi.12 

advokatebs, aseve, SeuZliaT iTamaSon mniSvnelovani roli mediaciis procesSi 

konfidencialobis dacvasTan dakavSirebiT.13 konfidencialoba aris srulad iuridi-
uli termini, myari safuZvliT kanonmdeblobaSi. es warmoadgens erT-erT umTavres 

princips mediaciaSi, magram, praqtikuli TvalsazrisiT, SesaZloa ar iyos sworad ga-
gebuli da Tavisdauneburad darRveuli monawileebis mier. advokatebs SeuZliaT ga-
moiyenon TavianTi samarTlebrivi codna mediaciis dros konfidencialobis sakiTxe-
bis naTelyofisa da ganmartebisaTvis, aseve, konfidencialurobis valdebulebebiT 

aRWurvil mxareTa Sansebis maqsimumamde gazrdis mizniT. 
Tu mediaciis procesi aRmoCnda gamouval mdgomareobaSi, advokatebs SeuZliaT 

Seasrulon mniSvnelovani roli (rogorc wesi, klientTan piradi sesiis dros) realu-
robis da eWvis Seqmnis testirebis Catarebis gziT. aman SesaZloa xeli Seuwyos kli-
ents, Secvalos pozicia, aseve, gadavides aragonivruli da usafuZvlo poziciidan an 

mivides axali gadawyvetebis ideebamde. 

 
mediaciis dasasrulisTvis 

Tu mediaciam miaRwia molaparakebebis fazas, advokatebs SeuZliaT gauwion dax-

mareba TavianT klientebs, awarmoon molaparakebebi konstruqciulad, rac gulis-

xmobs realur da pragmatulad dasabuTebul winadadebebs/SeTavazebebs. maT, aseve, 

SeuZliaT gadawyviton molaparakebebis dros ZalTa disbalansTan dakavSirebuli sa-

kiTxebi, gansakuTrebiT ki, Tu maTi klienti ganicdis ndobis an Tavdajerebulobis 

naklebobas.14 

                                                 
12  Caputo Ch.-M., Lawyers’ Participation in Mediation, Australian Dispute Resolution Journal, Vol. 18, 2007, 84, 90. 
13  mediaciaSi konfidencialobis dacvis sakiTxis detaluri ganxilvisaTvis ixileT, Hardy S., 

Rundle O., Mediation for Lawyers, CCH Australia, 2010, Chapter 6. 
14  Cooper D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and 

Conciliation  Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 297. 
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saboloo jamSi, Tu SeTanxmeba miRweulia, advokatebs SeuZliaT gamoiyenon Ta-

vianTi brwyinvale unarebi da daexmaron xelSekrulebis proeqtis momzadebaSi, rome-

lic iqneba praqtikuli, naTlad gasagebi, yovelgvari gaurkvevlobis da Seusabamobe-

bis gareSe; es SesaZloa efeqturad ganxorcieldes yvela monawile mxaris mier. Tu 

xelSekruleba ar aris dasrulebuli mediaciis bolos, advokats SeuZlia daicvas 

klienti procesis dasrulebis procesSi. 

 
rogor SeiZleba advokatebma Seaferxon mediacia? 

ramdenadac sasamarTlo saqmis warmoeba aris SejibrebiTi procesi, advokatebi 

SesaZloa maxeSic gaeban mediaciaSi TavianTi Cveuli SejibrebiTi qcevis gamo.  es SeiZ-

leba gulisxmobdes mediaciis, rogorc „cxeli faqtebis“15 gamoyenebas, sxva mxaris 

saqmesTan dakavSirebuli informaciis aRmoCenis, aseve konfidencialobis mkacrad 

dacvis gziT, ris gamoc klientebs ar eZlevaT Riad saubris saSualeba, mediaciis pro-

cesis xelovnuri gaWianureba meore mxaris gadaRlis mizniT da sxva. 

advokatTa qcevis erT umTavres safrTxes warmoadgens procesSi dominireba. 

erTma avstraliurma kvlevam gviCvena, rom mediaciis 502 sawyisi moxsenebidan 422 mom-

zadebuli iyo advokatebis, da ara klientebis16 mier. sasamarTlo saqmis warmoebisas, 

es SesaZloa bunebrivad gamoiyurebodes. Tumca es srulad ewinaaRmdegeba mediaciis 

umTavresi principebidan erT-erTs — modave mxaris pirdapir monawileobas (DDP).17 

avstraliis kvlevebSi, advokatTa 69% fiqrobda, rom modave mxaris pirdapiri mona-

wileoba (DDP) ar warmoadgenda mediaciis ZiriTad maxasiaTebels, maSin, rodesac 17% 

amas miiCnevda araxelsayrelad, magaliTad, aman SeiZleba ziani miayenos saqmes an kli-

ents SeiZleba ar SeeZlos kargi komunikacia. advokatTa 88%-ma mxari ar dauWira 

umarTav modave mxareTa monawileobas. advokatebi Cveulebriv cdiloben daarwmunon 

TavianTi klientebi, ar miiRon pirdapiri monawileoba an mkacrad marTon maTi mona-

wileoba.18 
zemoT xsenebuli ganxilvis sagani savsebiT gasagebia da naTeli unda gaxdes, Tu 

ramdenad mniSvnelovania modave mxaris pirdapiri monawileoba mediaciis efeqturo-

bisaTvis, klientis dakmayofilebisaTvis da uflebamosilebis miniWebisaTvis.  klien-

tebi, romlebic aqtiur rols asruleben TavianTi davebis gadawyvetaSi, met-nakle-

bad, ramdenadac SesaZlebelia kmayofilni unda iyvnen SedegiT, xolo Tu SeTanxmeba 

miRweulia, met-naklebad unda daicvan is. klientebs, romlebic grZnoben, rom bevris 

Cadeba ar SeuZliaT, SesaZloa hqondeT SegrZneba, rom adgili hqonda gavlenas xel-

Sekrulebaze da SesaZloa grZnobdnen ukmayofilebas procesTan dakavSirebiT, ramac 

SeiZleba dasrulebuli mediaciis xelSekrulebis darRvevamdec ki migviyvanos.  
advokatebi unda ecadon maqsimumamde gazardon modave mxaris pirdapiri mona-

wileoba, romelic SesaZloa arabunebrivi gamoCndes pirvel Cveulebriv advokati--

klientis urTierTobaSi. Tu klienti ganicdis ndobis an Tavdajerebulobis nakle-

bobas, ufro xelsayreli iqneba konfliqtis Temaze treningis Catareba, vidre ubra-

lod gamosvla klientis saxeliT. Tumca, im SemTxvevaSi, Tu klienti seriozulad ga-

nicdis SesaZleblobis an survilis naklebobas, miiRos aqtiuri monawileoba, yovel-

Tvis arsebobs arCevani advokatisaTvis, Seasrulos ufro aqtiuri roli procesSi. 

                                                 
15  Caputo Ch. M., Lawyers’ Participation in Mediation, Australian Dispute Resolution Journal, Vol. 18, 2007, 87. 
16  iqve. 
17  Rundle O., Barking Dogs: Lawyer Attitudes towards Direct Disputant Participation in Court-connected Mediation 

of General Civil Cases, 8(1) Queensland University of Technology Law and Justice Journal, Vol. 8(1), 2008, 77. 
18   iqve, 77, 81. 
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saboloo jamSi, advokatebi Zalian kargad icnoben kanonmdeblobas, uflebebs, 
valdebulebebs, sxvadasxva samarTlebriv sakiTxebs da argumentebs. mniSvnelovania, 
gvaxsovdes, rom mediaciis ganxilvis sagani, xSir SemTxvevaSi, SesaZloa, gascdes sa-
marTlebrivi sakiTxebis farglebs da emociebis, urTierTobebis, saWiroebebis da in-
teresebis arss Seexos. mediaciaSi amgvari sakiTxebis ganxilvam SesaZloa migviyvanos 
ufro konstruqciul mediaciamde, klientebis ufro met kmayofilebamde da warmo-
Sobil alternativebamde, rac ar aris SesaZlebeli sasamarTlo saqmis warmoebis Sem-
TxvevaSi. 

 
kolaboraciuli praqtikebi 

advokatebs akritikeben mediaciaSi keTilsindisieri monawileobis naklebobis 
gamo, radgan sasamarTloSi saqmis gadatanaSi ufro arian dainteresebulni finansu-
ri TvalsazrisiT. davaSi monawile mxareTaTvis da advokatisaTvis, am potenciuri 
problemis erTi martivi gadawyvetaa, xeli moaweron xelSekrulebas mediaciis dawye-
bamde; Tu SeTanxmeba ar iqneba miRweuli mediaciis saSualebiT, advokatebma unda 
Sewyviton klientebis saqmis warmoeba. Tu amis Semdeg saqme miva sasamarTlomde, kli-
entebma unda moiwvion axali advokatebi. 

es aris kolaboraciuli praqtikidan miRebuli idea, romelic damkvidrda aSS-Si 
1990 wels.19  avstraliaSi igive praqtika ganxorcielda ojaxis samarTlis mediaciis 
farglebSi da, ZiriTadad, gamoiyeneba ganqorwinebisa da bavSvTa aRzrdis davebSi.20 
Tumca realuri kolaboraciuli praqtika xorcieldeba mediatoris gareSe da moi-
cavs advokatebsa da TavianT klientebs, romlebic cdiloben kolaboraciulad da 
erTad gadawyviton TavianTi davebi. 

 

daskvna 

advokatis monawileoba mediaciaSi xSirad wamoadgens kritikis sagans, ZiriTa-
dad, Cveuli SejibrebiTi da dominanturi qcevebis gamo, romelic SeiZleba advoka-
tebma Semoitanon mediaciis procesSi. rigma mediatorebma, modave mxareebma da iu-
risdiqciebmac ki21 SeiZleba upiratesoba mianiWon sakiTxis advokatebis gareSe ga-
dawyvetas. Tumca es dokumenti aCvenebs, rom advokatebs SeuZliaT Zalzed mniSvne-
lovani roli iTamaSon konkretulad mediaciis procesSi davebis gadawyvetaSi. 

ramdenadac mediacias sul ufro xSirad iyeneben sasamarTlos warmomadgenlebi 
da modave mxareebi, axali bazari iqmneba im advokatebisTvis, romelTac gaaCniaT me-
diaciaSi konstruqciulad monawileobis specifikuri codna da unarebi. advokati-
saTvis Zalze mniSvnelovania srulyofilad icnobdes da pativs scemdes mediaciis 
process da principebs, aseve, icodes misi Cveuli Zlieri da susti mxareebi da iyeneb-
des Tavis unarebs, modave mxareebis pirdapiri monawileobis mizniT, rac maqsima-
lurs gaxdis kmayofili klientis da TavisTavad, kmayofili advokatis Sansebs. 

                                                 
19  Counsel C., What is This Thing Called Collaborative Law?, Family Matters, Vol. 85, 2010, 77. 
20  Ardagh A., Cumes G., The Legal Profession Post-ADR: From Mediation to Collaborative Law, Australasian 

Dispute Resolution Journal, Vol. 18, 2007, 205, 209. 
21  magaliTad, avstraliis NSW-s samoqalaqo da administraciuli sasamarTlo upiratesobas 

aniWebs TviTwarmomadgenlobas da mxolod uSvebs samarTlebriv warmomadgenlobas speci-
fikur viTarebebSi, <http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/nsw/consol_act/ caata2013326/ s45.html>. 
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wyaroebi: 

ardagi ane, qumsi gai (Ardagh Anne and Cumes Guy) iuriudiuli profesiis posti — davis al-

ternatiuli gadawyveta: mediaciidan kolaboraciul samarTlamde, avstralaziuri 

davebis gadawyvetis Jurnali 18, 2007, 205. 

kaputo Ciara-marisa (Caputo Chiara-Marisa)  advokatTa monawileoba mediaciaSi,  avstralazi-

uri davebis gadawyvetis Jurnali 18, 2007, 84. 

kuperi dona da brendoni miki,  (Cooper Donna and Brandon Mieke) rogor SeuZliaT ojaxis ad-

vokatebs efeqturad warmoadginon TavianTi klientebi mediaciisa da morigebis 

procesebSi? avstraliuri Jurnali ojaxuri samarTlis Sesaxeb,  21, 2007, 288. 

kaunsili karolin (Counsel Caroline) ras niSnavs kolaboraciuli samarTali? ojaxuri sa-

kiTxebi, 85, 2010, 77. 

hardi samanta da randli olivia (Hardy Samantha and Rundle Olivia) mediacia advokatebi-

saTvis,CCH avstralia, 2010. 

avstraliis samarTlis sabWo, saxelmZRvanelo advokatebisaTvis mediaciebSi, 2007, 

<http://www.nswbar.asn.au/docs/professional/adr/documents/LAWCOUNCILGUIDELINESFORLAWYE

RSINMEDIATIONS.pdf>, [2.04.2014]. 

randli olivia (Rundle Olivia) avi ZaRlebi: advokatTa midgomebi uSualod modave mxareeb-

Tan mimarTebaSi, generaluri samoqalaqo saqmeebis sasamarTlo procesebTan dakavSi-

rebul mediaciaSi, quinslendis teqnologiebis universiteti, kanoni da samarTali, 

Jurnali 8(1), 2008, 77. 
 

danarTi 1. informacia klientisaTvis mediaciis Sesaxeb22 

 mediacia aris SesaZlebloba, dainaxo, SeiZleba Tu ara mogvardes dava axla. 

 mediacia gansxvavdeba sasamarTlo procesisagan — es aris araformaluri da aq ar 

arsebobs mosamarTle, romelic daakmayofilebs an miiRebs gadawyvetilebas. 

 mediatori ar gadawyvets arafers an ar gadawyvets, vin aris „marTali“ an „mtyua-

ni“. 

 mediatori miukerZoebelia. 

 gadawyvetilebis miReba damokidebulia mxareebze, ar arsebobs raime saxis Zalda-

taneba, daeTanxmo Sesabamis Sedegs. 

 mediaciaSi arsebobs imis SesaZlebloba, rom gadmosce mTeli Seni ambavi wyvetis 

gareSe. 

 mediacia uzrunvelyofs SesaZleblobas dainaxo, Tu rogor xedavs sxva mxare mim-

dinare saqmes. 

 mediators SeuZlia daexmaros meore mxares, ukeT gaigos Cveni saqme. 

 imyofebode imave oTaxSi, sadac imyofeba meore mxare, SesaZloa iyos stresuli ga-

mocdileba. nebismier monawiles SeuZlia moiTxovos Sesvenebis aReba nebismier 

dros. im SemTxvevaSi, Tu mediatoris asistents da/an advokats ar SeuZlia Seamci-

ros stresi saTanado donemde, maSin procesi mxareebTan SesaZloa gagrZeldes 

cal-calke oTaxebSi. 

 advokatebs SeuZliaT daeswron, an ar daeswron. 

 mediacia aris konfidencialuri. 

 SegviZlia SevxvdeT mediators piradad da konfidencialurad. 

                                                 
22  Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 264-265. 
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 informacia mediatoris samuSao gamocdilebisa da kvalifikaciis Sesaxeb xelmi-

sawvdomia. 

 mediaciasTan dakavSirebuli xarjebis ganxilva, mediatoris sargos CaTvliT. 

 mediaciisaTvis winaswar gansazRvruli drois ganxilva. 

 procesma SesaZloa dazogos dro da fuli. rogorc wesi, es ufro mizanSewonilia, 

vidre sasamarTlo procesi. 

 Sen SegiZlia Sewyvito procesi nebismier dros. 

 Sen SegiZlia ganWvrito nebismieri SeTanxmeba, samarTlebrivi valdebulebebiT 

datvirTuli xelSekrulebis dadebamde. 

 Sen gaqvs cota dasakargi, radganac sxva procesebis alternativebs isev eqnebaT 

adgili, Tu mediacia ver gadaWris problemas.  

 
 

danarTi 2.  mediaciisaTvis momzadebis procesSi Tqveni klientebisaTvis 

dasasmeli  sasargeblo kiTxvebi23 

 ra aris ZiriTadi sakiTxebi? 

 ra aris Tqveni Sexvedris ZiriTadi miznebi? 

 rogoria Tqveni pozicia da mTavari interesebi? 

 rogoria meore mxaris pozicia da ra aris maTi SesaZlo mTavari interesebi? 

 ra aris davis gamomwvevi SesaZlo mizezebi? 

 ra tipis Semdgomi informaciis Sekreba gvesaWiroeba? 

 ra tipis Semdgomi informaciis mopoveba gvesaWiroeba meore mxridan? 

 ra kiTxvebis dasma gvWirdeba meore mxarisaTvis? 

 ra aris rigi SesaZlo alternativebi, romelsac SesaZloa orive mxare Seeguos? 

 ra tipis Semdgomi informaciis Sekreba gvesaWiroeba, am alternativebis Sesabami-

sobis gansazRvrisaTvis? 

 aris Tu ara es alternativebi realisturi da praqtikuli? 

 molaparakebis ra sayovelTao strategias miviRebT da saidan unda daviwyoT, ro-

ca daiZvreba procesis molaparakebebis faza? 

 saukeTeso, yvelaze cudi da sxva SesaZlo Sedegebis analizi, romelTan dakavSire-

biTac klients SeuZlia hqondes imedi, rom miaRwevs arsebuli procesidan gamom-

dinare (magaliTad, BATNA [molaparakebis Sedegad dadebuli xelSekrulebis sau-

keTeso alternativa], WATNA [molaparakebis Sedegad dadebuli xelSekrulebis 

yvelaze cudi alternativa] da PATNA [molaparakebis Sedegad dadebuli xelSek-

rulebis SesaZlo alternativa]). 

 ra aris Seni umaRlesi da umdablesi prioriteti? 

 ra aris SenTvis yvelaze mniSvnelovani faqtori? 

 ra riskebTan da xarjebTan gveqneba saqme im SemTxvevaSi, Tu saqme ver mogvardeba? 

 ra Semdgomi kiTxvaris momzadeba gvesaWiroeba, procesSi monawileobis miRebamde? 

 Tu SeTanxmeba miRweuli iqneba sesiis dasasrulisaTvis, unda gadavdgaT Tu ara  

Semdegi nabijebi, samarTlebrivad procesis dokumentirebisaTvis? Tu asea, ra ti-

pis informacia/precendentebi gvesaWiroeba am xelSekrulebis proeqtis momzade-

bisaTvis, sesiis daskvniT etapze? 
 

                                                 
23   Cooper D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and 

Conciliation  Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 295-296. 
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Alex Azarov 

Speediation: The Challenges of Resolving a Dispute in an Hour** 

1. Introduction 

I know what you are thinking – mediation is not about resolving someone’s dispute within an hour. 
Perhaps a more accurate description of mediation would be a catalyst for something that parties may not be 
able to achieve by themselves. In chemistry, a catalyst provides an alternate and easier reaction pathway rather 
than impelling particles to react. In order to find this alternate pathway under time restrictions, this essay 
proposes that a mediator should strive to discover what parties actually want from the process and ensure that 
the limited time is spent effectively assisting them to attain this. 

As Alternative Dispute Resolution becomes more widely utilised in resolving various disputes, some 
practitioners and organisations are facing the challenges of high-volume workloads and limited resources, the 
most crucial resource being time. Organisations have experimented with various strategies like shuttle 
telephone negotiation1 and abbreviated mediation.2 The main task is to meet the aforementioned challenges 
without cutting corners, rushing or pressuring parties into settlement. High party satisfaction levels3 indicate 
that Speediation can be successful. This paper includes a Dispute First Aid Kit, which is a collection of 
strategies and suggestions to assist in Speediation.  

As far as I am aware, the term Speediation was introduced by Professor Tania Sourdin when discussing 
the resolution of disputes before Tribunals.4 Five years later, Professor Sourdin mentioned the term again in a 
general critique of poor quality mediation. Her main criticism of Speediation was that it could fail to meet 
parties’ interests and leave them unsatisfied.5 So what interests can parties have apart from resolving their 
dispute? 

 
2. Parties First 

In order to promote the principle of self-determination, this paper will put the parties first. The first 
challenge for Speediation should be to determine as quickly as possible what the parties hope to achieve. 
This, of course, is not necessarily going to be the initial positions or demands. When time is scarce and a 
WATNA6 is looming, parties can be quite frank about their underlying interests. It may also be possible to 

                                                 
  Alex Azarov an Australian lawyer and mediator with two years experience mediating tenancy disputes in 

Brisbane, Australia. He is Bachelors of Medical Science and Laws from the University of Technology, Sydney, 
and a masters of Mediation & Conflict Resolution from the University of Queensland, Australia. 

** The views expressed in this paper are my own and do not officially represent the views of the QLD Residential 
Tenancies Authority (RTA). 

1  Doumany N., Residential Tenancy Authority’s Dispute Resolution Service: a Shuttle Telephone Negotiation 
Success Story, 7(6) ADR Bulletin, 2005. Note: telephone conferencing has been deemed much more effective 
than telephone shuttle negotiation and is now the primary form of conciliation at the RTA. 

2  <http://www.justice.qld.gov.au/justice-services/dispute-resolution/mediation/abbreviated-mediation> and Eastall 
A., Condliffe P., Abbreviated Mediation: Trial of a New Process, ADR Bulletin 1(9), 1999, Article 3. 

3  RTA Dispute Resolution Service received 7.2 out of 10 client satisfaction rating in 2011-2012. See also Irvine 
Ch., Hanging on the Telephone: the Future of Mediation? Kluwer Mediation Blog, 2011, 
<http://kluwermediationblog. com/2011/11/12/hanging-on-the-telephone-the-future-of-mediation>. Note that a 
thorough analysis of Speediation satisfaction levels is beyond the scope of this paper but would be very useful. 

4  Sourdin T., Facilitating the Resolution of Disputes before Tribunals, Australasian Institute of Judicial 
Administration conference presentation, 2005, <http://www.aija.org.au/Tribs05/tribprog05.htm>. 

5  Sourdin T., Poor Quality Mediation – a System Failure?, ADR Bulletin 11(8), 2010, Article 2. 
6  Worst alternative to a negotiated agreement. 
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discern needs or interests of which parties themselves are not aware, for example the need for venting, 
vindication or closure. These could be elucidated by way of mediator techniques like reframing or Socratic 
questioning.7 However, a mediator should be careful assuming what is the obvious solution or what is best 
for parties because there can be a lot more to a dispute than what is revealed.  

Shifting the focus away from trying to successfully resolve the dispute to promoting party engagement, 
self-determination and informed decision-making8 can make Speediation much more effective. For example, 
a tenancy dispute involving numerous repairs / maintenance grievances from a tenant and arrears / counter-
grievances from a lessor could involve hours of exploration of each repair issue along with repayment plan 
discussions. However, if the mediator is able to discover early on that both parties just want the tenancy to 
end, he/she could instead use the limited time to assist them in developing a mutual lease termination 
agreement. This shift could be achieved by effective acknowledgement of what has happened in the past, a 
shift to the present (limited time) and a solution-based focus on the future (what kind of agreement could 
everyone live with?). 

Settlement is not the only measure of success. Indicators of effective mediation include interrelated 
factors such as parties’ satisfaction with the process, cost/time efficiency, empowerment, durability of 
agreement, relationship improvement and achievement of parties’ goals.9 It may turn out that parties all end 
up wanting to proceed to Court, yet be very satisfied with the mediation for clarifying issues, minimising 
legal arguments and reducing further costs. Alternatively, one party may refuse to come to an agreement to 
save face but then let the dispute go having satisfied the need to be heard or to have a moral victory. 
Having determined what the parties want from mediation, the mediator then needs to determine whether 
these aims are achievable within the given time. 

 
3. Quality, not Quantity 

Disputes come in a mind-boggling variety of sizes, colours and packages. Some parties can resolve 
their differences in fifteen minutes simply because you have been the catalyst for their previously non-
existent communication. Some conflicts10 are so deep, complex and entrenched that working through them 
could take a hundred hours. This is especially the case when the causes of conflicts include fundamental 
personality / value differences or the parties themselves are not in a state conducive to resolution.  

Mediation can achieve inspiring transformations – ‘mediation moments’ - in conflict relationships. 
However, it is important to keep grounded in the fact that mediators are not judges or counsellors and that 
not all parties will leave as best friends. Boulle & Alexander recognise that “high aspirations can … be 
burdensome for … hard-pressed conciliators in statutory schemes with daily piles of new files”.11 An 
important question arises: is conciliation more effective and more appropriate than mediation when time is 
scarce? There are different views on the distinction between the two (if there even is one). Moore sees 
conciliation as the “psychological component of mediation.”12 I see conciliation more as evaluative 
mediation and prefer the NADRAC definition of conciliators as being more active in evaluation or 

                                                 
7  See the X-ray tool in the ‘Dispute First Aid Kit’ appendix. 
8  See NADRAC National Mediator Practice Standards, 2007. Standard 2(5) states that “The principle of self-

determination requires that mediation processes be non-directive as to content.” Standard 9 outlines requirements 
of procedural fairness. 

9  Boulle L., Alexander N., Mediation: Skills and Techniques, 2nd, LexisNexis Butterworths, 2012, 12. 
10   I prefer to use the term ‘conflict’ when describing a fundamental break-down of a continuing relationship between 

people, which can be compared to a disease. I use the term ‘dispute’ to refer to a potential symptom of a conflict. 
Hence, an unresolved conflict could result in different disputes flaring up over time. Disputes are generally less 
complex and may be at the end of a relationship between the parties. For discussions of this distinction, see Boulle 
L., Mediation: principles, process and practice, 3rd ed., LexisNexis Butterworths, 2011, 108 and Condliffe P., 
Conflict Management: a practical guide, 3rd ed., LexisNexis Butterworths, 2008, 4-5. 

11   Boulle & Alexander, see note 10 above, 9. 
12   Moore Ch. W., The Mediation Process: Practical Strategies for Resolving Conflict, 3rd ed., Jossey-Bass, 2003, 136. 
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encouragement of settlement.13 However, it is a very fine line between conciliating and impacting on party 
self-determination. It is not possible to compare the efficiency of mediation and conciliation in this paper 
but such a study may assist in further exploring Speediation. 

Whether conciliating or mediating, it is still important to focus on quality and to use the time effect-
tively.  

 
4. Time & Chronemics14 

Chronemics is the study of how people perceive and manage time. The Western approach is 
monochronic and relies heavily on linear sequencing and dealing with one thing at a time. A mediation 
example may be going through an agenda one item at a time and ticking them off. An alternative approach 
popular in other cultures is polychronic and focuses on experiences and how they interrelate without as much 
concern for sequence, deadlines or finality.15 This could involve constantly moving amongst agenda items 
instead. 

A challenge for Speediation is to question our cultural perceptions and management of time. Do the 
parties have to make a decision at the end of the allotted time? Does the agenda have to be numbered? Does 
the exploration have to deal with one issue before proceeding to the next? Could mediation start with private 
sessions or early option generation? Could the mediator just follow the conversation on a tangent or is it 
important to stick to the structured process, or park issues for later? Each dispute may present different 
answers to these questions but if exploring the concept of time and sequence is important for mediation, it is 
crucially important for Speediation.16 

 
5. Speediation Pitfalls 

Even if mediators have the parties’ self-determination, interests and needs in mind, it is still possible 
to fall into mediation traps17. These are not unique to Speediation but the pressures of high-volume 
workloads and limited time can significantly increase the likelihood of encountering Speediation pitfalls. It 
is vital to deal with each new dispute in isolation18 from all previous ones and from everything else that is 
going on at work or in life. The reality is that stress from outside of work and from other disputes tends to 
accumulate and can push a mediator into Speediation pitfalls and ultimately a state of burn-out.19  

Patience,20 self-awareness and reflective practice21are all qualities of a mindful mediator and will 
make it much easier to stay in control of the process and to imbue the parties with calmness and 
confidence. Finally, before discussing specific Speediation pitfalls, I propose that building rapport22 with 
parties is the most important task to achieve as early as possible. If a mediator has established a connection 
and trust with the parties, the dynamics and interventions will be much more effective and pitfalls will be 
much less likely. 

 
 

                                                 
13   See Definition of Conciliation in NADRAC, Dispute Resolution Terms, 2003, 5, <http://www.nadrac.gov.au/ 

PublicationsByDate/Documents/Dispute%20Resolution%20Terms.pdf>. 
14   For a thorough exploration of this topic see Macduff I., Your pace or mine? Culture, time and negotiation, 

Negotiation Journal, 2006, 31-45. 
15   See Moore, note 13 above, 323-332 for a discussion of deadlines and differing cultural perceptions of time.  
16   See the Stopwatch tool in the ‘Dispute First Aid Kit’ appendix.  
17   For an analysis of mediation traps and avoidance strategies, see Boulle & Alexander, note 10 above, Chapter 11. 
18   The mantra ‘Each time’s the only time’ may assist. 
19   See the Roses tool in the ‘Dispute First Aid Kit’ appendix. 
20   See the Inhaler tool in the ‘Dispute First Aid Kit’ appendix. 
21   See the Mirror tool in the ‘Dispute First Aid Kit’ appendix. 
22   See the Super-glue tool in the ‘Dispute First Aid Kit’ appendix. 
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5.1. Ignoring emotions 

It is not uncommon for mediators to favour avoidance of strong emotions. These can cause a range of 
detriment from arguments to physical violence via personal attacks and rash decisions. However, suppressing 
emotion could make the mediation awkward and unnatural, possibly resulting in an inexplicable impasse or an 
agreement that fails for lack of sincerity.23  

Instead, emotion can be seen as pent-up energy that can be normalised and channelled constructively.24 
This is essential in Speediation when parties exhibit strong emotions from the start. If these are ignored or 
suppressed, the mediator is likely to waste precious time trying to control the parties and risks getting caught 
up in the conflict personally. 

One fairly radical suggestion might be that after some controlled venting or very heated exchanges, 
parties may benefit from a brief, guided meditation.25 The sceptics can be reassured that emotions have strong 
and physiological effects, which can be minimised with closed eyes and a few moments of calm, controlled 
breathing. 

 
5.2. Losing impartiality 

If a party questions a mediator’s impartiality, that could be because of a specific behaviour or even 
just a party’s perception.26 One of the worst examples would be when a mediator gets caught up in an 
argument with one party, seemingly siding with the other. In Speediation, this is often a result of 
impatience. In order to avoid perceptions of partiality, it is crucial to make your role crystal clear from the 
start27 and to be deliberate and transparent with every intervention.28 In order to avoid partial behaviours, it 
is important to constantly question how an intervention or behaviour would be perceived and to backtrack 
transparently if necessary. 

 
5.3. Pressuring parties to agree 

 
This pitfall is a typical Speediation challenge. With the benefit of ample time, parties may explore a 

myriad of interests and options as well as working through impasses. The challenge of Speediation is a 
delicate balance between giving up on settlement too easily (after all, many settled mediations begin with 
the famous first words “We will never reach an agreement”) and encouraging parties too much. Over-
encouragement is a common pitfall for conciliators, who controversially encourage settlement as part of 
their role.29 

“Encouraging settlement” is a controversial theme and is subject to subjective perceptions. In fact, it 
may be impossible to tell whether mediators are conducting very honest reality testing or whether they just 
want to convince you to reach an agreement. If a party riles up when settlement is being discussed, it is 
very likely that the mediator has failed to convince the party of his or her good intentions. So instead of 
encouraging settlement, mediators could focus on encouraging trust. If a mediator has established rapport30 
and respects party self-determination,31 then it is more likely that a determined party will politely decline to 
settle and give reasons instead of blowing up. 

 

                                                 
23   Boulle & Alexander, see note 10 above, 58. 
24   See the Enema tool in the ‘Dispute First Aid Kit’ appendix. 
25   See the Buddha tool in the ‘Dispute First Aid Kit’ appendix. 
26  Boulle & Alexander, see note 10 above, 339. 
27  See the Map tool in the ‘Dispute First Aid Kit’ appendix. 
28  See the Transparency tool in the ‘Dispute First Aid Kit’ appendix. 
29  See note 14 above. 
30  See the Super-glue tool in the ‘Dispute First Aid Kit’ appendix. 
31   See NADRAC National Mediator Practice Standards, 2007, Standard 2(5) and Standard 9. 
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5.4. Rushing or moving to solutions too quickly 

This is a common pitfall in Speediation because simple solutions might seem obvious and very 
tempting. There are many reasons not to cut corners and most mediators have to learn the hard way.32 It 
should be explained to parties that proper discussion can uncover unexpected issues and generate unexpected 
options.  

If parties yield suddenly, a mediator may want to check in and re-assess with them in private. On the 
other hand, when parties reach an agreement surprisingly quickly, a mediator should be careful of 
unnecessarily prolonging the process. 

 
5.5. Dominating the process 

This is an intuitive pitfall of Speediation because when time is short, it is easy to envisage a plan of 
action and forsake party participation. The solution I suggest is counter-intuitive: when you give up more 
control to the parties, they can do more of the work and may be more satisfied by the outcome. 

One way to ensure control of a mediation is to do all the talking. However, this may lead to party 
dissatisfaction, disempowerment or perceptions of bias. Whether you are talking too much because you are 
a control freak or you tend to talk more when you are nervous, one solution is to pause33 and switch to 
other senses.34 By listening, focusing on non-verbal communication and using visual aids, a mediator can 
get the parties talking more and avoid dominating the process. 

 
5.6. Vanting (post-mediation) 

The term ‘vanting’ refers to a combination of venting and ranting. This pitfall does not affect parties 
but rather fellow mediators. In a Speediation environment, venting can be much more important because of 
the number and regularity of mediations. Venting is simply getting something off your chest. It is 
necessary, just like it may be for the parties, but needs to occur in a place, time and way that does not 
negatively impact on colleagues, friends or family. Mediators should find out what works for them and 
incorporate it into effective debriefing35 and reflective practice. 

 
6. Conclusion 

There are legitimate criticisms of Speediation. This paper has attempted to address those criticisms 
by bringing the focus back onto the parties, the principle of self-determination and mindful mediation 
practice. The Dispute First Aid Kit offers some practical suggestions for avoiding Speediation pitfalls and 
ensuring that parties get quality service measured by the yardstick of lasting agreements and party 
satisfaction. 

This paper will conclude with a respectful question to mediators in general: if Speediation is 
currently delivering fairly high rates of satisfaction and lasting agreements, are longer mediations always 
necessary?36 

 

                                                 
32   See the Scissors tool in the ‘Dispute First Aid Kit’ appendix. 
33   See the Inhaler tool in the ‘Dispute First Aid Kit’ appendix. 
34   See the Stethoscope, Earmuffs and Glasses tools in the ‘Dispute First Aid Kit’ appendix. 
35   See the Notepad tool in the ‘Dispute First Aid Kit’ appendix. 
36   See Irvine, note 4 above. 
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Appendix: Dispute First Aid Kit37 

Superglue: Rapport 
Establishing rapport requires good social skills and comes naturally to some people. Parties 

will usually be satisfied with the process if the mediator understood them and respected them. This 
requires sincerity and transparency. Once a mediator has gained the parties’ trust, he/she can be firm 
but fair. There are many different ways and styles for a mediator to gain the parties’ trust.38 In 
Speediation, the challenge is when to do it. The best opportunity is perhaps during intake or even, if 
that is not possible, before transferring a party into a teleconference. Matching language and a “How 
are you going?” could make an enormous difference to the mediation dynamics. As long as the 
same friendliness and respect is shown to all parties, it should not affect mediator impartiality. 

 
X-ray: Discovering Underlying Needs / Interests 

Mediation 101 is to explore parties’ positions, discover what underlies them and 
then facilitate option generation that addresses underlying needs / interests. In 
Speediation, it may be important to promptly analyse the reasons for a party’s behaviour 
and question his/her perception of the dispute.39 The way to help parties discover needs 
and interests quickly can be through effective questions. The Socratic technique40 uses 
questions in a dialogue instead of statements to help someone arrive at some conclusion. 

These should be curious and inquisitive rather than a cross-examination. 
Parties in dispute often exaggerate too. Asking suitable questions to clarify statements is a very good 

way to test a party’s reality and help them discover new perspectives and options. Using Socratic 
questioning could be very effective in this way but it may become disempowering if used to logically direct 
a party to an outcome preferred by the mediator. 

 
Map: Mapping the Process / Managing Expectations 
A lot of things can go wrong in mediation if the parties have inaccurate or 

unreasonable expectations from the start.41 However, in Speediation the intake 
and/or opening statement may have to be very brief. Hence, it is vital to focus on key 
points and even explain the points instead of just listing them. This can anchor ideas 
and attitudes in parties’ minds. Remember: quality, not quantity. In a teleconference, 
I would also suggest asking a question in the middle of the opening statement to 
engage the parties and ensure they have not switched off. E.g. “To ensure confidentiality, is there anyone 
unidentified listening in?” 

A sample of an opening statement may be: “The purpose of this process is for me to give you a 
chance to constructively discuss any issues in dispute and perhaps reach an agreement. Your alternative 
may be to have a decision made for you. I am not here to decide who is right or wrong, advise you or 
resolve your dispute for you. There is no pressure to reach an agreement or to continue if things aren’t 
working but you always have the option to speak to me in private, which I will then do with the other party 
to be fair. I ask that you respect confidentiality and do not interrupt when someone is speaking. I will make 
sure that everyone has a chance to respond and have their say.” Note that this is not a complete opening 
statement and may not suit all types of Speediation. It should, however, demonstrate a brevity and flow that 
are crucial when time is short. 

                                                 
37 All images in this appendix are freely usable from Wikimedia Commons, <http://commons.wikimedia.org/ 

wiki/Main_Page>. 
38   Boulle & Alexander, see note 10 above, 49. See also Moore, note 33 above, Chapter 7 and specifically 193-194. 
39  Moore, see note 33 above, 183-184. Moore has introduced a mask-mirage analogy. Mask: how parties want to be 

perceived, mirage: an image of the dispute based on a party’s psychic needs. 
40  See Neenan M., Using Socratic questioning in coaching, Journal of Rational – Emotive & Cognitive – Behaviour 

Therapy, Vol. 27, 2009, 249-264. 
41  Sourdin, see note 6 above, 2. 
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Overhead Projector Sheet: Being Transparent 
Being honest and explaining risky interventions can help to maintain impartiality and 

party engagement. If you ask a party to do or say something, they may hesitate or refuse. If 
you do this and explain why it is important, they are much more likely to cooperate. In 
Speediation, rapport requires trust and trust requires transparency. 

 
Scissors: Don’t Cut Corners / Don’t Run with Scissors / Don’t Rush 
In Speediation, Murphy’s law42 dictates that if you cut corners hoping nothing would go wrong, it 

usually will go wrong. Forget to ask parties not to interrupt and you will have a ruckus on your hands. 
Forget to ask if anyone else is listening in during a teleconference and a mysterious 
fourth party will speak up towards the end. This trap is especially likely when one or 
more parties rush you. The lesson is – put the scissors down, acknowledge the very 
limited time and explain calmly that unless you do things properly, this could be a big 
waste of time and a missed opportunity. Remember that an hour is still a reasonably long time to run a 
proper process. Also, if you speak quickly and rush, the parties can automatically start matching your tone 
and pace of voice. You may wish to slow down to slow them down. 

 
Enema: Venting Emotions 
This tool may make some people uncomfortable. Emotions also make some people uncomfortable. 

Emotions are probably one of the most challenging aspects of Speediation because they are seen as 
anathema to rational and efficient problem solving. Channelling emotion can 
include a spectrum of interventions like reframing and encouraging direct 
communication of the emotion, directing the communication to you in the hope of 
the listening party’s recognition shifts, allowing a party to vent to you in private, 
taking a break, adjourning mediation until the emotion has subsided, referring a 
party to seek other assistance and so on.43  

It should also be noted that emotional contagion may have a physiological basis.44 It is not 
uncommon for people to begin to feel emotions that they are observing in someone else so a mediator 
needs to be acutely aware of how parties’ emotions are affecting other parties and themselves. 

When time is short, it is especially important not to attempt “amateur counselling”.45 A mediator 
could acknowledge the emotion and discuss with the party or parties transparently whether it is possible to 
keep it in check and continue or try other options. It is also important to differentiate between brief flares of 
emotion, more lasting bad moods, more permanent temperaments and serious mental illness. Unqualified 
psychoanalysis aside, it is vital to discern and deal with emotions as soon as possible and in the most 
appropriate way. Parties can be reminded that words and decisions are much more permanent than 
emotions. 

 
Notepad: Venting + Debriefing 
We all love to share our war stories. However, this can be done in many ways. Saying 

bad things about parties may feel good but is rarely constructive and could imprint a negative 
attitude on you and others. Used constructively, venting can be a precursor to debriefing. 
Apart from getting things off your chest, venting should also answer common debriefing 
questions like “What went wrong?” and “Why did that happen?”  

                                                 
42   See Spark N. T., A history of Murphy’s law, AIR, 2006. 
43   Moore, see note 33 above, Chapter 7. 
44   For further reading on ‘mirror neurons’, see: Allen S. W., Mirror neurons: some resources, 2008 <http://www. 

mediate.com/articles/WestAllenSbl20080602.cfm>. 
45   Boulle & Alexander, see note 10 above, p47. 
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Writing things down will not only give you material for reflective practice but will also shift your 
brain from right-hemisphere emotion to left-hemisphere rationality. Even during mediation, asking parties 
to write down a list of issues can effectively manage an emotional flood by activating their left 
hemisphere.46 

 
Buddha: Guided Meditation 
Rituals play an important role in many cultures and can be very powerful in mediation47. A ritual 

does not have to involve a healing circle, holding hands and smoking a peace pipe. If the purpose and 
benefit of a ritual is explained to the parties (and if the mediator has established good 
rapport) then they are likely to cooperate. I am yet to try a guided meditation during 
mediation but I know that it has worked very well in training sessions and in my own life. 
In Speediation it can even be used instead of a break after parties have vented. Explain 
that you want everyone to trust you, close their eyes, take a few slow, deep breaths and 
think only about breathing in.. and breathing out. Meditation may be a waste of time right 
at the start if parties haven’t had a chance to vent. On the other hand, it may actually 
dissipate a lot of strong emotion and put parties in a much better frame of mind.48 

 
Inhaler: Patience, Taking a Few Breaths, Taking a Break 

It is impossible to breathe in and talk at the same time. Hence, consciously 
taking a deep breath every now and then can give you an important pause to think 
before speaking again. Deep breaths can also slow down your heart rate and give your 
overloaded brain more vital oxygen. In Speediation it is easy to get caught up in 
parties’ emotions or the ticking of the clock. Taking a deep breath can let you reassess 
the situation and decide how to continue using the scarce time in the most effective 
way. It can also save you from saying something you will instantly regret. 

 
Stethoscope: Active Listening 
This is a fundamental tool of all mediators. There is a reason why you 

never see a doctor without one around his or her neck. In Speediation, it may be 
tempting to think ahead while parties are talking. However, being comfortable in 
the moment and giving 100% attention to a party through active listening can 
actually make the mediation flow much more smoothly. 

 
Earmuffs: Non-verbal Communication 
Literally blocking your ears will make you instantly much more aware of 

body language. It may be possible to somehow get away with this in face-to-face 
co-mediation or multi party facilitation. The alternative is to rest your elbow on the 
table, your head in the palm of your hand and block one ear with the tips of your 
fingers. You should look like you’re pondering but really, you will be fine-tuning 
to the parties’ non-verbal communication. 

 
 

 
 

                                                 
46  For further discussion of neurological research, see: Widener M. N., The five-tool mediator: game theory, baseball 

practices and southpaw scouting, Pepperdine Dispute Resolution Law Journal, Vol. 12, 2012, 97 and Eddy B., It’s 
all your fault!: 12 tips for managing people who blame others for everything, Janis Publications, 2008. 

47  Boulle & Alexander, see note 10 above, 51-52. 
48  For a more in-depth discussion, see Nobel B., Meditation and Mediation, Family Court Review, Vol. 43, 2005, 2. 
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Glasses: Visual Aids Like Whiteboards, Diagrams etc.  
It is surprising that a lot of mediators do not use whiteboards or other visual 

aids.49 It may seem like a waste of valuable time to write up an agenda or a diagram 
but lots of people, including myself, process information better visually. Something 
simplified on a whiteboard could avoid lengthy and confusing arguments, while 

also anchoring ideas and issues in the parties’ minds throughout the mediation. A visual agenda can also be 
used as a focal point when a mediator needs to restore order. I dislike numbering and prioritising agenda 
items because that can be a source of arguments itself. One alternative is to use a Venn diagram of 
overlapping circles that focuses parties on common ground.50 Be very careful about what you put up, 
however, because it can have a lasting effect.  

 
Stopwatch: Time Pressure 
It is well known that deals are usually made and agreements reached at 

the last minute. Time pressure can make parties trade the less essential needs 
or interests in favour of finality. In Speediation, the effect of time pressure is 
even more acute. Parties can be politely reminded about the limited time and 
asked to “park” issues in order that they can have a chance to explore all other 
issues. I would suggest against saying “We don’t have time to go into this” 
because it may belittle something that could be very important to a party. An 
option is to acknowledge and subtly change the subject. If the party still comes 
back to the issue, you may actually have to make time for it. It is, in fact, possible to make time. E.g. by 
reframing a list of agenda items into one interest (e.g. a fair outcome), a mediator can shift from past to 
future and turn 30 minutes of protracted arguments into 10 minutes of productive option generation. 

 
Mirror: Reflective Practice 
Reflective practice is probably the most important tool for a mediator because it can have a global 

impact on his/her practice. A lot of us probably had some type of diary or journal in childhood. So why did 
we stop? Writing down what happened is only the first step but is usually the most 
difficult. It is briefly discussed in the Notepad tool. The first reflective challenge for 
a Speediator is to actually make time to note down mediation experiences and 
develop the habit. The high-volume workload has a tendency to desensitise me-
diators so that only the more extreme emotional experiences are remembered. The 
key is to ask “What could have I tried differently?” then trying it next time and 
reflecting further on the experience. 

The danger in Speediation is becoming a mindless mediator51 and blaming things that go wrong on 
the parties. Another danger is normalising negative aspects of mediations. For example, saying that some 
people will always be unreasonable or will never reach an agreement. This may be true in some cases but if 
you never try doing something differently, you are unlikely to get a different and 
surprising result. A structured and regular debriefing program in a Speediation 
workplace can be very effective in establishing and supporting a mediator’s 
reflective practice. 

 
Roses: Wake up, Stop and Smell the Roses 
Sometimes you have to remind yourself why you mediate. Whenever I 

experience mediation moments, for example when parties experience 

                                                 
49  Sourdin, Poor Quality Mediation, 5. 
50  I thank my colleague Heather Corkhill for this idea. 
51  For more on this topic, see Boulle & Alexander, note 10 above, 68-69. 
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recognition of the other or sincerely apologise, I get instant job satisfaction and feel pretty damn good. It’s 
quite special to change someone’s life just with your presence and words yet burn-out may make you jaded 
and cynical. Recognising this is very important and so is doing something about it before your negativity 
starts to affect your parties and others around you. If not for anything else but your health and sanity, it is 
paramount to make sure you are still enjoying your profession.52 Oh and placing a fresh bouquet on your 
desk or mediation table can add some much needed colour, fragrance and life to the mediation experience. 

 
 
 
 
 
 

                                                 
52  For an inspiring book on mediation artistry, see Lang M. D., Taylor A., The Making of a Mediator: Developing 

Artistry in Practice, Jossey-Bass, 2000. 
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aleqs azarovi

 

procesebis daCqareba: gamowvevebi davis mokle droSi 

gadasawyvetad 

 

1. Sesavali 

 
vici, axla rasac fiqrobT — Suamavloba davis erT saaTSi gadawyveta ar aris. Tum-

ca Suamavlobis/mediaciis zedmiwevniTi ganmarteba imaSi mdgomareobs, rom is erTgva-

ri katalizatoria ორ dapirispirebul mxares Soris, romlebic erTmaneTSi TavisiT Se-
Tanxmebas ver aRwevs.  

qimiaSi katalizatori alternatiuli da ufro martivi gzaa konkretuli reaqci-

is misaRwevad. imisaTvis, rom SezRuduli drois pirobebSi, ipovo alternatiuli gza 

konkretuli davis mosagvareblad, mocemuli esse gvTavazobs da aRwers mediatoris 

funqcia/movaleobebs, rac SemdegSi mdgomareobs: mediatorma detalurad unda gaar-

kvios, Tu risi miRweva surT momCivan mxareebs da drois limitirebuli monakveTi nayo-

fierad gamoiyenos, maT Soris, SeTanxmebis misaRwevad. radgan davis gadawyvetis al-

ternatiuli gza ufro da ufro popularuli xdeba da gamoiyeneba sxvadasxva tipis da-

vebis mosagvareblad, zogierTi praqtikosi da organizacia gamowvevebis winaSe dgebian 

da saqmeebis simravlis gamo caitnotSi vardebian. აse rom, amgvar SemTxvevebSi drois 

faqtori sasicocxlod SeiZleba CaiTvalos. aRniSnulis gaTvaliswinebiT, organizaci-

ebma sxvadasxva xerxs mimarTes da eqsperimentebi Caatares, SeimuSaves gansxvavebuli 

strategiebi, rogorebicaa, e.w. regularuli1 satelefono molaparakebebi da gamarti-

vebuli mediacia.2 umTavresia zemoxsenebul gamowvevebs Sexvde yovelgvari dabneulo-

bis gareSe, aseve mniSvnelovania morigebisas mxareebs araferi daaZalo. mxareebs Soris 

kmayofilebis miRwevis maRali koeficientis Tanaxmad3, procesebis daCqarebas yovel-

Tvis warmatebul Sedegebamde mivyavarT. mocemuli naSromi Seicavs davebis mogvarebis 

pirveladi daxmarebis nakrebs, rac movlenebis daCqarebisaTvis sasargeblo strategie-

bisa da SeTavazebebis mTel palitras itevs.  
ramdenadac CemTvisaa cnobili, Tavad termili `movlenebis daCqareba~ (Speediation) 

profesor tania sourdins ekuTvnis, rodesac davebs, sasamarTloSi gadacemamde ixi-

                                                 
  avstralieli advokati da mediatori, q. brisbanSi (avstralia) saijaro davebSi mediaciis 

orwliani gamocdilebiT. is aris sidneis teqnologiis universitetis samedicino mec-
nierebisa da samarTlis bakalavri da avstraliis quinslendis universitetis mediaciisa 
da konfliqtis mogvarebis magistri. 

  teqstSi gamoTqmuli mosazrebebi mekuTvnis me da ar gamoxatavs quinslendis uZravi qone-
bis saagentos Sexedulebebs (RTA). 

1  Doumany N., Residential Tenancy Authority’s Dispute Resolution Service: a Shuttle Telephone Negotiation 
Success Story, 7(6) ADR Bulletin, 2005. Note: telephone conferencing has been deemed much more effective 
than telephone shuttle negotiation and is now the primary form of conciliation at the RTA. 
<http://www.justice.qld.gov.au/justice-services/dispute-resolution/mediation/abbreviated-mediation>, da Eastall 
A., Condliffe P., Abbreviated Mediation: Trial of a New Process, ADR Bulletin 1(9), 1999, § 3. 

3  RTA 10 klientidan 7.2 davebis gadawyvetis servisis miRebiT kmayofilia - 20112-12 sta-
tistika. aseve ix.: Irvine Ch., Hanging on the telephone: the future of mediation? Kluwer Mediation Blog, 
2011, <http://kluwermediationblog.com/2011/11/12/hanging-on-the-telephone-the-future-of-mediation>; aRsa-
niSnavia, rom movlenebis daCqarebis Sedegad miRweuli kmayofilebis koeficientis 
dadgena am naSroms scdeba, Tumca is rac masSia aRwerili udavod sasargebloa. 
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lavda.4 xuTi wlis Semdeg, profesorma sourdinma igive termini gamoiyena mdare xaris-
xis mediaciis kritikisas. misgan kritikis umTavresi safuZveli gaxldaT is, rom misi 
azriT, movlenebis daCqarebis gamo, mxareTa interesebis ganxilvas saTanado dro ar 
daeTmoboda, es ki Sesabamisad ukmayofilebis safuZveli gaxdeboda.5 amgvarad, garda 
konkretuli davis gadawyvetisa, ra interesebi SeiZleba hqondeT mxareebs? 

 
2. mxareebi upirveles yovlisa 

imisaTvis, rom TviTgamorkvevis principi ufro popularuli gaxdes, mocemuli 
naSromi pirvel adgilas swored mxareebs ayenebs. `movlenebis daCqarebis~ meTodis ga-
mosayeneblad, pirveli gamowveva gaxlvaT is, rom rac SeiZleba male gavarkvioT Tu ri-
si miRweva surT mxareebs. isic unda iTqvas, rom es erTaderTi umTavresi moTxovna ar 
aris. rodesac dro Zalian cotaa, molaparakebis misaRwevad, yvelaze cudi 
alternativac ki bundovania (WATNA)6, mxareebma rac SeiZleba mokle droSi unda axa-
don farda da Tqvan, Tu ra aris maTi davis safuZveli. isic SesaZlebelia, rom mxareebs 
Soris davis gadawyvetisas imgvari saWiroebebi gamovlindes, ris Sesaxebac mxareebma 
arc ki ician, magaliTad, gamosavlis Zieba, reabilitacia an sulac kamaTis Sewyveta. 
amis miRweva ki mediatoris CareviT aris SesaZlebeli, is iyenebs iseT teqnikas, rogori-
caa e.w. sokrateseuli SekiTxvebi.7 miuxedavad amisa, Suamavali/mediatori Zalian 
frTxilad unda iyos da eZebos saukeTeso gamosavali situaciidan, radgan davisas Se-
saZloa erTi konkretuli sakiTxis garda, kidev mravali sadavo sakiTxi warmoiSvas. da-
vis gadawyvetis pirobebSi, TviTgamorkvevam da gadawyvetilebis miRebis procesma Se-
saZloa, `procesebis daCqareba~ ufro efeqturi gaxados.8 magaliTad, saijaro dava, 
romelic sxvadasxva tipis SemTxvevebs SeiZleba moicavdes, gadawyvetilebis miRebis mi-
xedviTac da drois mixedviTac gansxvavdeba. ase rom, Tuki Suamavali davis pirvelive 
etapze aRmoaCens, rom mxareebs am saijaro davis rac SeiZleba male dasruleba surT, is 
saukeTeso gamosavals SesTavazebs maT, ise rom orive maTgani kmayofili darCes. es ki 
Semdegnairad miiRweva: warsulis detaluri Seswavla, saukeTeso gamosavlis monaxva 
limitirebul droSi (awmyo) da gadawyvetilebaze orientirebuli momavali.  

mogvareba warmatebis misaRwevad erTaderTi sazomi ar aris. efeqturi mediacia 
moicavs urTierTdamokidebul faqtorebs, rogorebicaa: mxareebis kmayofileba pro-
cesiT, Tanxis/drois efeqturad gamoyeneba, mindobiloba, SeTanxmebis xangrZlivoba, 
damokidebulebis gaumjobeseba da, rac mTavaria, mxareebis mier dasaxuli miznis miRwe-
va.9 TvalsaCinoa is faqti, rom mediaciis servisis gamoyenebis Sedegad, mxareebi Tavs 
arideben sasamarTlo procesebs, aRweven sasurvel Sedegs da, ra Tqma unda, amcireben 
xarjebs. imisaTvis, rom ganisazRvros ra surT mxareebs mediaciisagan, Tavad media-
torma unda gansazRvros, ramdenad mogvarebadia mxareTa mier wamoyenebuli dava.  

 
3. xarisxi da ara raodenoba 

davebi sxvadasxva zomis, Sinaarsisa Tu xasiaTis arsebobs. zogierT SemTxvevaSi da-
vis gadawyvetisaTvis 15 wuTze meti ar ixarjeba, radgan Sen katalizatoris funqcia 

                                                 
4  Sourdin T., Facilitating the Resolution of Disputes before Tribunals, Australasian Institute of Judicial Ad-

ministration, 2005, prezentaცia: <http://www.aija.org.au/Tribs05/tribprog05.htm>. 
5  Sourdin T., Poor Quality Mediation – a System Failure? ADR Bulletin 11(8), 2010, Article 2. 
6  molaparakebis misaRwevad yvelaze cudi alternativa. 
7  ix., `rentgenis veli~, ‘Dispute First Aid Kit’ danarTSi. 
8  ix., NADRAC mediaciis erovnuli praqtikis standartebi, 2007. Standard 2(5) States that “The 

Principle of Self-determination Requires that Mediation Processes be non-directive as to Content.” Standard 9 
Outlines Requirements of Procedural Fairness. 

9  Boulle L., Alexander N., Mediation: Skills and Techniques, 2nd LexisNexis Butterworths, 2012, 12. 
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gaqvs da modave mxareebs Soris uxilav kavSirs uzrunvelyof. zogierTi dava10 imdenad 
rTuli da CaxlarTulia, rom misi mogvarebis gzebis Ziebas asobiT saaTi miaqvs. es xdeba 
maSin, rodesac konfliqtis mizezi raime konkretulis nacvlad, ufro faseulobaTa gan-
sxvavebiTaa nakarnaxevi da Tavad mxareebi ar arian mondomebulni, rom dava gadawydes.  

mediaciam SesaZloa konfliqturi urTierToba erTgvar gardasaxvamde miiyvanos. 
aucileblad unda iqnas gaTvaliswinebuli is faqti, rom mediatorebi ar arian mosamar-
Tleebi da yvela momCivani mxarec megobari ver gaxdeba.  

Boulle & Alexander-s Sexedulebebis mixedviT `didi miswrafeba SesaZloa sakmaod 
damRleli aRmoCndes momrigebelTaTvis, romelTac uamravi saqme aqvT gansaxilvel-
gadasawyveti~.11 Cndeba Zalze mniSvnelovani kiTxvebi: momrigebloba mediaciasTan Se-
darebiT ufro efeqturia maSin, rodesac dros gadamwyveti mniSvneloba aqvs? am ors 
Soris gansxvavebis Sesaxeb mravali mosazreba arsebobs. muri momrigeblobas `media-
ciis fsiqologiur komponentad~ miiCnevs.12 am naSromis mizani, mediaciis da momrigeb-
lobis Sedarebisa da romelimes upiratesobis warmoCena ar aris, Tumca `procesis daC-
qarebis~ Teoriis siRrmiseuli swavlebis kuTxiT, sakiTxis Seswavla sainteresoa13. 

mniSvneloba ar aqvs mediacia iqneba Tu momrigebloba, sakiTxis xarisxianad ga-
dawyvetaze koncentrireba da drois efeqtianad xarjva, mainc umniSvnelovanesi faq-
torebia.  

 
4. dro da qronemiksi14 

e.w. qronemiksi aris swavleba imis Sesaxeb, Tu rogor axerxeben adamianebi drois 
marTvas. sakiTxisadmi dasavluri midgoma monoqronulia da is erTi da igive saqmis, er-
Tsa da imave drois monakveTSi keTebas niSnavs. magaliTad, mediacia SesaZloa mimdina-
reobdes winaswar gawerili gegmis mixedviT, TiTo sakiTxis ganxilvas drois konkretu-
li monakveTii eTmobodes. aRniSnuli midgomis alternatiuli variantia, e.w. poliqro-
nuli midgoma, romelic ufro metad gamocdilebazea orientirebuli da drois zust 
gamoyenebaze saubaric ar aris.15 amgvari midgomis pirobebSi gegmaSi winaswar mocemuli 
sxvavasxva sakiTxi SeiZleba Seicvalos, gadanacvldes an sulac konkretulad mocemu-
lis nacvlad, sxva ganixilon. 

procesebis daCqarebisadmi damokidebuleba, Tavad Cveni kulturis aRqmasa da 
drois marTvis CvevebSi unda veZioT. SeuZliaT Tu ara mxareebs, gadawyvetileba main-
cdamainc gamoyofili drois miwuruls miiRon? unda iyos Tu ara danomrili dRis wes-
rigi? sakiTxebis kvleva maincdamainc saTiTaod unda Catardes? SeuZlia Tu ara media-
tors saubrisas sxvadasxva sakiTxze erTdroulad gamoxatos azri da moisminos isini, 
Tu jer erTze unda koncentrirdes da mere meoreze? da a.S. TiToeuli davis pirobebSi, 
aRniSnul SekiTxvebze gansxvavebuli pasuxebis gacema aris SesaZlebeli, magram Tu ve-
TanxmebiT im faqts, rom mediaciisaTvis drois faqtori mniSvnelovania, maSin procese-
bis daCqarebac (Speediation) namdvilad sasicocxloa.16 

                                                 
10  rodesac adamianebs Soris gaugebroba sufevs, situaciis aRsawerad mirCevnia gamoviyeno 

sityva `konfliqti~. rac Seexeba sityvas `disputi~ is konfliqtis gamowvevis erT-erT sim-
ptomad mimaCnia. amrigad, gadauWreli konfliqtebi SesaZloa sxvadasxva saxis disputebad 
iqces. saerTod, disputebi naklebad CaxlarTulia. sakiTxis Sesaxeb ganxilvebi ix. Boulle L., 
Mediation: Principles, Process and Practice, 3rd ed., LexisNexis Butterworths, 2011, 108 da Condliffe P., Conflict 
Management: a Practical Guide, 3rd ed., LexisNexis Butterworths, 2008, 4-5. 

11  Boulle & Alexander, ix. zemoT me-10 SeniSvna, 9. 
12  Moore Ch. W., The mediation process: practical strategies for resolving conflict, 3rd ed., Jossey-Bass, 2003, 136. 
13  ix. morigebis ganmarteba NADRAC, Dispute Resolution Terms, 2003, 5, <http://www.nadrac.gov.au/ 

PublicationsByDate/Documents/Dispute%20Resolution%20Terms.pdf>.  
14  am sakiTxze srulyofilad, ix. Macduff I., Your pace or mine? Culture, time and negotiation, Negotiation 

Journal, 2006, 31-45. 
15  ix. Moore, zemoT me-13 SeniSvna, 323-332, sxvadasxva kulturebisaTvis droisa da dedla-

inebis aRqmis gansxvavebebis Sesaxeb.  
16  ix. wamzomis meqanizmi ‘Dispute First Aid Kit’ danarTi.  
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 5. procesebis daCqarebis safrTxe 

miuxedavad imisa, rom mediatorebs SeiZleba hqondeT sruli informacia mxaree-
bis TviTSegnebisa Tu interesebis Sesaxeb, mainc SesaZlebelia raime saxis gaugebrobaSi 
gaeban17. davebis mogvarebisas gaazrebul Tu gauazrebel maxeSi gabma ucxo xili ar 
aris, radgan saqmeebis simravlisa da drois simciris gamo, amgvari precedentebi arc 
Tu ise iSviaTia. sasicocxlod mniSvnelovania, rom TiToeul davas individualurad 
moekidoT da koncentrirdeT mxolod masze da sxvaze araferze18. realurad, srule-
biT SesaZlebelia, rom garemo pirobebis zemoqmedebis safuZvelze, mediatorma saTana-
do koncentrireba ver moaxdinos, procesebis daCqarebis meTodi gauazreblad gamoi-
yenos da am yvelaferma ki is CixSi Seiyvanos.19  

moTmineba20 TviTSegneba da praqtika21 yuradRebiani mediatorisaTvis damaxasiaT-
rbeli Tvisebebia, rac mas situaciis sworad Sefasebasa da momCivan mxareebs Soris har-
moniulobis SetanaSi exmareba. sabolood, sanam procesebis daCqarebis meTodologiis 
xarvezebsa da safrTxis Semcvel mxareebze visaubrebde, minda vTqva, rom mxareebs So-
ris urTierTgagebis22 SegrZnebis Camoyalibeba yvelaze mniSvnelovani nabijia mediaci-
is procesSi. Tuki mediatori, mxareebs Soris pozitiuri kontaqtis Camoyalibebas da 
ndobis mSeneblobas Seuwyobs xels, maSin mediaciis procesi gacilebiT efeqturi iqne-
ba da raime safrTxis SesaZleblobac ganuldeba.  

 
5.1 emociebis ignorireba 

 
mediatorebisaTvis Zlieri emociebisaTvis Tavis arideba, xSir SemTxvevaSi, ara-

popularulia. aman SeiZleba uaryofiTi Sedegebi moitanos, Tumca emociebis srulma 
ignorirebam SesaZloa uxerxuloba gamoiwvios da Suamavloba sakmaod arabunebrivi ga-
xados, rac, saboloo jamSi, SeiZleba aragulwrfeli Sedegis dadebis safuZveli gaxdes 
da mxareebsac mis sisworeSi eWvi SeeparoT.23  

nacvlad amisa, emocia SeiZleba aRviqvaT, rogorc faruli energia, romelic Se-
saZloa dabalansdes da konstruqciul qmdebad CaiTvalos.24 es Zalian mniSvnelovani 
detalia procesebis daCqarebis pirobebSi (Speediation), rodesac sawyis etapze mxareebi 
Zalian Zlieri emociebis tyveobaSi arian da, Sesabamisad, gamoxataven maT. magram, Tuki 
es emociuri foni ignorirebuli da CaxSobilia, maSin mediatori Zvirfas dros dakar-
gavs mxareebze kontroils mosapoveblad da amaod Seecdeba konfliqtis mizezebi male-
ve daadginos. 

erTaderTi naklebad radikaluri SeTavazeba mxareebisaTvis is gaxlavT, rom mwva-
ve kamaTisa da kompromatebis `omis~ odnav Senelebis Semdeg, dawynarebul gulze maT 
gaewioT Suamdgomloba da mieceT rCevebi.25 skeptikosebi advilad SeiZleba davarwmu-
noT imaSi, rom emociebs aqvT Zlieri fsiqologiuri efeqtebi, rac SesaZlebelia ganel-
des/minimumamde davides Tvalebis daxuWviT, wuTieri dumiliT da marTuli (Rrma xSi-
ri) sunTqviT.  

 

                                                 
17  mediaciis maxeebisa da aridebis strategiebis Sesaxeb ix. Boulle & Alexander, zemoT me-10 

SeniSvna, Tavi 11. 
18  Selocva ‘Each time’s the only time’ SesaZloa dagexmaroT. 
19  ix. vardebis meqanizmi ‘Dispute First Aid Kit’ danarTi.  
20  ix. inhalatoris meqanizmi ‘Dispute First Aid Kit’ danarTi. 
21  ix. sarkis meqanizmi ‘Dispute First Aid Kit’ danarTi. 
22  ix. super-webos meqanizmi ‘Dispute First Aid Kit’ danarTi. 
23  Boulle & Alexander, ixileT zemo me-10 SeniSvna, 58. 
24  ix. oynis meqanizmi ‘Dispute First Aid Kit’ danarTi. 
25  ix. budas meqanizmi ‘Dispute First Aid Kit’ danarTi. 
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5.2 miukerZoeblobis dakargva 

Tuki romelime mxare, mediatoris miukerZoeblobas eWvqveS ayenebs, es eWvi SesaZ-
loa Tavad mediatoris qcevidan gamomdinare gauCnda, an momCivani mxare amas grZnobs.26 
erT-erTi yvelaze cudi magaliTia, rodesac mediatori mxareebs Soris kamaTSi ereva 
da erT-erTi momCivanis mxares iWers. procesebis daCqarebis meTodis gamoyenebisas, am-
gvari saqcieli mouTmenlobiT aixsneba. imisaTvis, rom mikerZoebuloba Tavidan iqnas 
aridebuli, mediatoris roli, dasawyisidanve27 unda iyos mkacrad gansazRvruli da 
gamWvirvale. 28 aseve, miukerZoebeli mediatoris statusis SesanarCuneblad, aucilebe-
lia, gansaxilvel saqmeSi dozirebulad Carevis uzrunvelyofa, raTa romelime mxarem 
mikerZoebaSi ar dagdoT brali.  

 
5.3 mxareebisaTvis SeTanxmebis miRwevisaTvis Zaldataneba 

amgvari safrTxe `procesebis daCqarebis~ meTodisaTvis damaxasiaTebelia. `pro-
cesebis daCqarebis~ meTodologiis gamoyeneba, rogorc erTgvari gamowveva, aris davis 
mogvarebis mizniT, mxareebs Soris garkveuli balansis Camoyalibeba (Cemi yoveli saqme 
iwyeboda Semdegi sityvebiT: `Cven SeTanxmebas verasodes mivaRwevT!~). momCivani mxaree-
bis zedmetad gamxnevebis/waxalisebis praqtika, sworedac rom momrigeblis xarvezad 
SeiZleba CaiTvalos, radgan misi upirvelesi funqcia mediaciaa, rac balansirebul 
qcevasTan asocirdeba, yovelgvari zedmetobebis gareSe.29 

`wamaxalisebeli/gamamxnevebeli mogvareba~ mediaciasTan winaaRmdegobaSi modis 
da sakiTxisadmi ufro subieqtur midgomasTan asocirdeba. Tumca aravis SeuZlia Tavi 
dados mediatorTa miukerZoeblobaze da gazomos maTi gulwrfelobis koeficienti, 
sakiTxavia raze arian isini fokusirebulni: marTla miukerZoeblebi arian, Tu ubra-
lod surT Tqven dagarwmunoT, rom konkretul SeTanxmebas miaRwioT? Tuki morigebis 
procesSi, romelime mxare pretenzias gamoTqvams, es imis maCvenebelia, rom mediatorma 
ver daarwmuna esa Tu is mxare, mis sasikeTo zraxvebSi. ase rom, `mogvarebis waxalisebis~ 
nacvlad, mediatorebisaTvis umjobesia, momCivan mxareebsa da Tavad mediatorebs So-
ris, ndobis mSeneblobaze fokusirdnen. Tuki mediatori mxareebs Soris harmoniis,30 
pativiscemisa da TviTgamorkvevis31 Camoyalibebas SeZlebs, ufro realuria, rom mom-
Civanebma `kompromatebis omis~, sakiTxis mSvidobianad mogvareba arCion.  

 
5.4 gadawyvetilebis swrafad miReba 

amgvari safrTxe `movlenebis daCqarebis~ meTodologiisaTvis damaxasiaTebelia, 
radgan martivi gadawyvetilebebi SesaZloa cxadi da Zalian macduri mogeCvenoT. mra-
vali mizezi arsebobs, romelic amtkicebs, rom sakiTxis gadawyvetisas mokle gziT was-
vlas, isev Sori gziT movla jobia.32 davis ganxilvis dawyebamde, mxareebs unda auxsnas 
mediatorma, rom SesaZloa saqmis warmoebisas moulodneli detalebi gasajarovdes an 
moulodneli Sedegebi dadges. Tuki ucbad mxareebi daTmobaze wavlen, maSin mediator-
ma SesaZloa saqmis gadaxedva maTTan erTad, calke moindomos. garda amisa, Tuki mxaree-
bi SeTanxmebas umokles droSi miaRweven, mediatori mainc frTxilad unda iyos, radgan 
SesaZloa procesi mainc gaiwelos (SemdgomSi).  

 

                                                 
26  Boulle & Alexander, ixileT zemo me-10 SeniSvna, 339. 
27  ix. ruqis meqanizmi ‘Dispute First Aid Kit’ danarTi. 
28  ix. diapozitivis meqanizmi ‘Dispute First Aid Kit’ danarTi. 
29  ix. zemoT me-14 SeniSvna. 
30  ix. super-webos meqanizmi ‘Dispute First Aid Kit’ danarTi. 
31  ix. NADRAC mediaciis erovnuli praqtikis standartebi, 2007, standarti 2(5) da standarti 9. 
32  ix. makratlis meqanizmi ‘Dispute First Aid Kit’ danarTi. 
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5.5. procesze dominireba 

es aris, `procesebis daCqarebis~ meTodologiaSi erTgvari intuitiuri safrTxe, 
radgan rodesac dro Zalian SezRudulia, procesebis ganviTarebisa da gadaWris gze-
bis warmosaxva martivia da mxareebis CarTulobas TiTqmis gamoricxavs. gamosavali, 
romelsac me gTavazobT kontr-intuitiuria: rodesac mxareebs saqmis ganxilvisas mas-
ze kontrolis saSualeba eZlevaT, isini metad Caxedulni xdebian procesSi da saboloo 
verdiqtiT ufro kmayofilebic rCebian. imisaTvis, rom mediatorma neitraluri pozi-
cionireba SeinarCunos, ukeTesi iqneba man saqmis msvlelobisas bevri laparakis nac-
vlad, ufro vizualuri daxmareba gauwios momCivanebs da misces maT meti saSualeba ra-
Ta isaubron da TavianTi poziciebi33 kidev erTxel ganmarton.34 amiT ki mediatori Tavs 
daizRvevs procesze dominirebisagan.  

 
5.6. post-mediacia 

termini `vanting” aris `daufaravi sibrazis gamoxatvisa~ da `aRSfoTebis gamoxat-
vis~ erToblioba. amgvari Cavardna ufro axalbeda mediatorebisTvisaa damaxasiaTebe-
li. `movlenebis daCqarebis~ meTodologiis gamoyenebisas `sibrazis daufaravad gamo-
xatva~ SesaZloa saWiroc ki gaxdes (xandaxan). `sibrazis daufaravad gamoxatva~, ubra-
lod, es aris saqcieli, rodesac yvelafers ambob da gulSi xinjad arafers itoveb. am-
gvari qcevis gamoyeneba, konkretul situaciazea damokidebuli, radgan mas SeiZleba 
hqondes rogorc pozitiuri, ise negatiuri gavlena. ase rom, situaciis sworad Sefase-
ba da zemoxsenebuli meTodebis pozitiur WrilSi gamoyeneba, mTlianad mediatoris os-
tatobazea damokidebuli.35  

 
6. daskvna 

`movlenebis daCqarebis~ meTodologiis mimarT, kanonieri kritikac arsebobs. aR-
niSnuli naSromi, gaxldaT mcdeloba konkretuli sakiTxebi wamoewia, rac am meTodTan 
aris dakavSirebuli. `davebis pirveladi daxmarebis kompleqti~ ramdenime praqtikul 
rCevas gTavazobT, rac `movlenebis daCqarebis~ meTodologiis xarvezebisagan Tavis 
asarideblad gamogadgebaT.  

am naSroms ki mediatorebisaTvis saWirboroto SekiTxviT davasruleb (daskvnis 
saxiT): Tuki amJamad `movlenebis daCqarebis~ meTodologia naklebad reitingulia da-
vebis dakmayofilebis WrilSi, grZelvadiani mediacia yovelTvis saWirod SeiZleba Ca-
iTvalos? 36 

                                                 
33  ix. inhalatoris meqanizmi ‘Dispute First Aid Kit’ danarTi. 
34  ix. foneidoskopis meqanizmi ‘Dispute First Aid Kit’ danarTi. 
35  ix. bloknotis meqanizmi ‘Dispute First Aid Kit’ danarTi. 
36  ix. Irvine, zemoT me-4 SeniSvna. 
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 danarTi: davebis pirveladi daxmarebis kompleqti37  

 

super-webo: urTierTgageba 

urTierTgagebis Cemoyalibeba karg socialur unar-Cvevebs moiTxovs 

da, xSir SemTxvevaSi, es adamianebs bunebrivad gamosdiT. mxareebi procesiT 

kmayofilebi darCebian, im SemTxvevaSi Tu mediatori maT sworad gaugebs da 

pativiscemiT moekideba. es yvelaferi ki gulwrfelobisa da gamWvirvalobis 

gareSe ar miiRweva. mediatorisaTvis mxareebis mxridan ndobis mosapoveblad 

sxvadasxva gzebi arsebobs.38 `procesebis daCqarebis~ meTodis gamoyenebis 

upiratesoba, Tavad misi gamoyenebis specifikaSi mdgomareobs. kidev erTi 

detali, mediaciisaTvis da Tavad mediatorisaTvis, mxareebs Soris neitra-

litetis SenaCruneba, sasicocxlo mniSvnelobisaa.  

  
rentgeni: uxilavi interesebis/saWiroebebis aRmoCena  

mediaciisas mniSvnelovania aRmoaCino momCivani mxareebis 

poziciebi da aseve, faruli (uxilavi) saWiroebebi Tu interesebi, 

Semdeg fasilitaciis gawevis xarjze SeZlo maTi mogvareba/ga-

dawyveta ise, rom orive mxare kmayofili darCes. `procesebis 

daCqarebis~ meTodis gamoyenebisas ki umniSvnelovanesia momCiva-

ni mxaris interesebis myisieri analizi Catardes da gamoirkves 

ukmayofilebis konkretuli mizezebi.39 erT-erTi efeqturi xerxi imisaTvis, rom mxa-

reTa saWiroebebis da interesebis swrafad aRmoCena moxdes, Tematuri kiTxvebis das-

maa. e.w sokrates teqnika40, SeTanxmebis miRwevisaTvis konkretuli gancxadebis gake-

Tebis nacvlad, dialogisas kiTxvebis dasmis xerxs iyenebs. amgvari meTodi ki cnobis-

moyvareobas ufro gavs, vidre jvaredin dakiTxvas.  

davisas mxareebi, xSir SemTxvevaSi, movlenebs azviadeben. swored amitom, efeq-

turi kiTxvebis dasma kargi saSualebaa imisaTvis, rom mxareebma realuri suraTi aR-

weron. kiTxvebis dasmis e.w sokrates teqnika SesaZloa efeqturi saSualeba iyos dave-

bis gadawyvetis kuTxiT, Tumca, zog SemTxvevaSi, demotivatoradac SeiZleba iqces.  

 
ruka: procesebis mapingi/molodinebis marTva  

Tuki davis ganxilvis dasawyisSive, mxareebs procesisadmi 

gadaWarbebuli da araadekvaturi molodinebi SeeqmnebaT, maSin 

mediacia araefeqturobisTvisaa ganwiruli.41 Tumca `procesebis 

daCqarebis~ meTodis gamoyenebis SemTxvevaSi, sawyisi sityva (gan-

cxadeba) Zalze mokle da lakonuri unda iyos. amrigad, Zalian 

mniSvnelovania, Tavidanve saqmesTan dakavSirebuli amosavali detalebi gaJRerdes 

da maTze moxdes fokusireba. aman SeiZleba mxareebs Soris keTilganwyoba gaaRrmavos. 

                                                 
37  danarTSi gamoyenebuli yvela fotos gamoyeneba Tavisuflad SesaZlebelia Semdegi veb-

misamarTidan, <http://commons.wikimedia.org/wiki/Main_Page>. 
38  Boulle & Alexander, ix. zemoT me-10 SeniSvna, 49. ix. Moore, 33-e SeniSvna, Tavi 7 da specialuri 

gverdebi, 193-194. 
39  Moore, ix. 33-e SeniSvna, 183-184. Moore gaacno e.w. mask-mirage analogi. niRabi: rogor surT 

mxareebs, rom iyvnen aRqmulni, miraJi: davis saxeoba, romelic mxaris sulier saWiroebazea 
dafuZnebuli. 

40  ix. Neenan M., Using Socratic questioning in coaching, Journal of Rational – Emotive & Cognitive – Behaviour 
Therapy, Vol 27, 2009, 249-264. 

41  Sourdin, ix. me-6 SeniSvna, 2. 
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gaxsovdes: xarisxi da ara raodenoba. telekonferenciisas, me girCevdiT, rom saubris 

dasawyisidanve, sawyisi sityvis warmoTqmisas, kiTxvebi dasvaT, radgan darwmundeT, 

rom saubari fuWi ar aris da orive mxare yuradRebiT ismens.   

sawyisi sityvis magaliTi; sityva SeiZleba iyos Semdegnairi: `CemTvis aRniSnuli 

procesis mizania, TiToeul Tqvengans mieces sakiTxis konstruqciulad ganxilvis sa-

Sualeba da Sansi imisa, rom SeTanxmeba iqnas miRweuli. me aq imisTvis ar var, rom mtyu-

an-marTali varkvio da veZio, me aq imisTvis var, rom davis mogvarebaSi dagexmaroT da 

rCevebi mogceT. SeTanxmebis misaRwevad Zaldataneba absoluturad miuRebelia, Tum-

ca Tqven yovelTvis gaqvT saSualeba piradad CemTan isaubroT konkretul sakiTxze, 

me ki meore mxaris argumentebsac movismen obieqturobisaTvis da samarTlianobisaT-

vis. gTxovT yvelam gamoviCinoT erTmaneTisadmi pativiscema da saubris procesSi ar 

SevawyvetinoT erTmaneTs. me uzrunvelvyof imas, rom TiToeuli Tqvengans hqondes 

pasuxis gacemis saSualeba.~ sayuradReboa is faqti, rom SesaZloa aRniSnuli teqsti, 

zogierT SemTxvevaSi, sawyis sityvad ar gamodges. Tumca mniSvnelovania, rom drois 

simciris pirobebSi sawyisi sityva iyos efeqturi da gamamxnevebeli.   
 
diaproeqtori: gamWvirvaloba 
gulwrfeloba mxareebis mxridan, saqmis ganxilvisas miukerZoeb-

lobis garantiaa. Tuki mxareebs auxsniT, rom isaubron Riad yvelaferi 

imis Sesaxeb raSic aqamde eWvi eparebodaT, auxsniT es ramdenad mniSvne-

lovania sasurveli Sedegis dasadgomad, es maTSi ndobasa da Tanam-

Sromlobis survils aRZravs. `movlenaTa daCqarebis~ meTodSi, urTi-

erTgageba moiTxovs ndobas da ndoba moiTxovs gamWvirvalobas. 
 
makrateli: ar moWra gza/ar irbino `makratliT~/ar iCqaro 
`movlenaTa daCqarebis~ meTodSi, merfis kanonis mixedviT, 42 Tuki iCqareb da 

`gzas moWri~ imis imediT, rom araferi daSavdeba, swored maSin SeiZleba yvelaze didi 
Secdoma gaiparos. Tuki Tqven mxareebs ar gaafrTxilebT, rom erTma-
neTs saubrisas xeli ar SeuSalon, es sakmaod aramomgebiani svla iqne-
ba. garda amisa, Tqven aseve unda dainteresdeT ramdenad CarTulia au-
ditoria procesSi da ramdenad usmenen saubrebs. aseve saubrisas siC-

qare gaumarTlebelia, ramac Tqvendami undobloba SeiZleba gamoiwvios. es ubralod 
drois kargva iqneba da meti araferi. gaxsovdeT rom, 1 saaTic ki sakmao droa imisaT-
vis, rom procesi sworad warimarTos.  

 

oyna: emociebisagan dacva (sibrazis amoxeTqva) 
am meTodis gamoyeneba, SesaZloa zogierTebisaTvis arakom-

fortuli aRmoCndes. zogierTisaTvis ki SeiZleba emociebis gamo-
xatva gaxdes diskomfortis safuZveli. emociebis gamoxatva `mov-
lenaTa daCqarebis~ meTodSi, erT-erTi yvelaze TvalsaCino ga-
mowvevaa, radgan is problemis gadawyvetis kuTxiT garkveul 
rols TamaSobs (SesaZloa, gulwrfelma emociam gadawyvetilebis miRebis obieqturo-
ba dagvanaxos an piriqiT).43 emociurmafonma, saxeldobr emociebis gamoxatvam, SesaZ-
loa negatiuri gavlena iqonios,44 amitom aucilebelia mediatori yuradRebiT iyos 
da icodes, Tu ra gavlenas axdens emocia mxareebze da Tavad maTze (mediatorze). ro-

                                                 
42  ix. Spark N. T., A history of Murphy’s law, AIR, 2006. 
43  Moore, ix. 33-e SeniSvna, Tavi 7.  
44  damatebiTi sakiTxavi Temaze ‘mirror neurons’, ix.: Allen S. W., Mirror neurons: some resources, 2008, 

<http://www.mediate.com/articles/WestAllenSbl20080602.cfm>. 
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desac dro Zalian cotaa, davebis gadawyvetisaTvis raime eqsperimentuli (araprofe-
sionaluri) meTodebis “amateur counselling” gamoyenebisagan Tavi unda SeikavoT.45   

mediatori valdebulia marTos mxareebs Soris emociuri foni. aseve, mniSvnelo-

vania pozitiuri an negatiuri emociuri fonis droze ganeitraleba, radgan unda 

gvaxsovdes, rom sityvierad, mSvid garemoSi miRebuli gadawyvetileba ufro grZelva-

diania vidre emociur fonze miRebuli.  
 

bloknoti: gamoxatva + gamokiTxva 
yvela Cvengans uyvars erTmaneTisaTvis istoriebis (daZabuli istoriebis) gazi-

areba. amisaTvis ki mravali gansxvavebuli xerxi arsebobs. mowinaaRmdege mxaris Sesa-

xeb cudis Tqmam SesaZloa, Tqven Tavi kargad gagrZnobinoT, magram 

aris imis saSiSroebac, rom Tqveni negatiuri ganwyoba sxvebis mier 

arasworad iqnas aRqmuli, rac Tqvenve dagazaralebT. ase vTqvaT, 

`gulSi arafris Catovebis~ nacvlad, diplomatiuri nabiji da brazis 

gamoxatvis Sekaveba ukeTesi gadawyvetilebaa, amisaTvis ki Semdeg 

kiTxvebze pasuxis gacema dagexmarebaT: `ra moxda?~ da `ratom moxda?~  

CaniSvnebis gakeTeba bloknotSi dagexmarebaT ara mxolod imaSi, rom ama Tu im 

konkretul sakiTxze raime nivTmtkiceba gqondeT, aramed mogcemT saSualebas sa-

kiTxi ukeTesad gaiazroT da SeafasoT. mediaciis drosac ki, mxareebis mier sakiTxis 

mniSvnelovani detalebis winaswar Camowera, maT sSualebas miscems efeqturad mar-

Ton emociebi. 46  

 

buda: marTuli meditacia 
ritualebi sxvadasxva kulturebSi mniSvnelovan rols TamaSobs 

da meditaciasac seriozuli gavlena aqvs47. ritualis Casatareblad 
maincdamainc fexmorTxmiT jdoma, xelebis erTmaneTze Cakideba an Ci-
buxis gaboleba aucilebeli ar aris. Tuki mediatori momCivan mxareebs 
ritualis mizansa da saWiroebas auxsnis, maSin SesaZloa mxareebi Ta-
namSromlobaze wavidnen. `movlenaTa daCqarebis~ meTodis gamoyenebi-
sas, patara ritualuri Terapiis Catareba sasargebloc ki SeiZleba iyos. magaliTad, Tu 
Tqvendami yvela ndobiT gsurT rom aRivsos, uTxariT maT wuTierad daxuWon Tvalebi, 
ganitvirTon, Rrmad CaisunTqon da amoisunTqon. amgvari meditacia SesaZloa fuWi da wa-
rumatebeli aRmoCndes, Tuki mxareebs dasawyisSive ar miecemaT emociebisagan daclis 
(ganiavebis) saSualeba. Tumca isic aucileblad unda aRiniSnos, rom meditaciam SesaZ-
loa mxareTa emociur fonze dadebiTi gavlena moaxdinos.48 

 
inhalacia: moTmineba, amosunTqva, taim autis aReba 

Rrmad CasunTqva da saubari erTdroulad, absoluturad SeuZ-

lebelia. amitom, rodesac saubrobT, periodulad Rrmad CasunTqva-

amosunTqva wamieri pauzis saSualebas mogcemT, rac udavod sasike-

Toa, radgan dafiqrdebiT kidev erTxel, vidre raimes ityviT. Rrmad 

CasunTqva-amosunTqva aseve Tqvens guliscemas Seanelebs da gadat-

                                                 
45  Boulle & Alexander, ix. me-10 SeniSvna, 47. 
46  sakiTxis siRrmiseuli ganxilvisaTvis ix.: Widener M. N., The five-tool mediator: game theory, baseball 

practices and southpaw scouting, Pepperdine Dispute Resolution Law Journal, Vol. 12, 2012, 97 da Eddy B., It’s 
all your fault!: 12 tips for managing people who blame others for everything, Janis Publications, 2008. 

47  Boulle & Alexander, ix. me-10 SeniSvna, 51-52. 
48  sakiTxis siRrmiseuli ganxilvisaTvis ix. Nobel B., Meditation and Mediation, Family Court Review, 

Vol 43, 2005, 2. 
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virTul tvinsac damatebiT Jangbads miawvdis. Rrmad CasunTqva-amosunTqva, saSuale-

bas mogcemT kidev erTxel SeafasoT situacia da gadawyvitoT ra xerxi iqneba Tqven-

Tvis ufro upriani drois racionaluri gamoyenebisaTvis. es xerxi Tqven aseve dagex-

marebaT Tavi SeikavoT iseTi ramis Tqmisagan, rac SeiZleba mogvianebiT sananeblad 

geqceT.  

 
foneidoskopi: aqtiuri mosmena  
es ZiriTadi xelsawyoa yvela mediatorisaTvis. swored es 

gaxlavT imis mizezi, rom Tqven am xelsawyos gareSe vercerT 

eqims ver naxavT. `movlenaTa daCqarebis~ meTodis gamoyenebi-

sas, sakiTxze winaswar fiqri sanam mxareebi saubroben, SesaZ-

loa saxarbieloc ki iyos. ase rom, Tan fiqri da Tan mxareebis 

aqtiuri mosmena, ise rom arcerTi detali ar gamogrCeT, media-

cias kidev ufro efeqturs xdis. 

 

yursasmenebi: araverbaluri komunikacia 
Tuki smenas daixSobT, Tqven e.w. sxeulis enis `mosmenas~ daiwy-

ebT. amisaTvis CamodeT idayvi magidaze, Tavi xelis gulebs Soris moa-

TavseT da TiTiT daixSeT yuri. es ise unda gaakeToT, yvelas egonos, 

rom Tavi fiqrs mieciT, Tumca aRniSnuli xerxi kargi saSualebaa mxa-

reebis araverbaluri komunikaciis Sesaswavlad.  

 

saTvaleebi: vizualuri daxmareba, rogorc TeTri dafa, diagrama a.S.  

sakvirvelia, rom mediatorTa umravlesoba e.w. TeTr dafas da sxva vizualur 

damxmare TvalsaCinoebas ar iyenebs.49 TiTqos dRis wesrigis Camowera an raime diagra-

mis daxatva Zvirfasi drois xarjvasTan asocirdeba, Tumca, Cemi azriT, Zalian bevri 

adamiani, Cemi CaTvliT, informacias ukeTesad aRiqvams Tu vi-

zualuradac xedavs mas. raime sakiTxTan mimarTebaSi, TeTr 

dafaze dawerili martivi ganmartebebi, grZeli da momabezre-

beli ganmartebebis gakeTebisagan gixsniT, garda amisa, konkre-

tuli sakiTxebis Tezisebad Camowerac sasargebloa mxareebi-

saTvis, mediaciis procesSi. TeTr dafaze Camowerili dRis 

wesrigi, romlis wakiTxvac yvela damswres SeuZlia, erTgvari centria mediatorisaT-

vis, romelic masSi mocemul informacias wesrigis aRsadgenad iyenebs. me piradad 

dRis wesrigSi mocemuli punqtebis danomvrisa da prioritetebad dayofis winaaRmde-

gi var, radgan es SesaZloa kamaTis sagnad iqces. erTi alternativaa e.w. venis diagra-

mis (urTierTgadamkveTi wreebisagan Semdgari diagrama) gamoyeneba, romelic mxare-

ebs saerTo enis gamonaxvaSi exmareba. 50 frTxilad iyaviT da gaazrebulad SearCieT 

TeTr dafaze dasaweri TiToeuli sityva, radgan mas SesaZloa gadamwyveti efeqti 

hqondes.   
wammzomi: caitnoti 
cnobilia, rom SeTanxmeba Tu garigeba bolo momentSi miiRwe-

va xolme. drois simcirem mxareebi SesaZloa aiZulos, rom sakiTxis 
ganxilva ar gawelon da gadawyvetilebis misaRebad ar iyoymanon. 
`movlenaTa daCqarebis~ meTodis gamoyenebisas, drois momenti ki-
dev ufro met aqtualobas iZens. mxareebs zrdilobianad unda Seax-

                                                 
49  Sourdin , Poor Quality Mediation, 5. 
50  madlobeli var Seni, Cemo kolegav, Heather Corkhill, am ideisaTvis. 
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senon, rom dro sakmaod mcirea da Tuki erT sakiTxze bevrs isaubreben, sxva sakiTxebis 
gansaxilvelad dro ar eyofaT. me girCevdiT, rom drois limitis Sesaxseneblad amgva-
ri fraza ar gamoiyenoT: `Cven imdeni dro ar gvaqvs, rom am sakiTxs CavuRrmavdeT!~ rad-
gan SesaZloa, swored is detali gamotoviT, romelic davis gadasawyvetad sasicocx-
loa. gamosavali aRniSnuli situciidan erTia, zrdilobianad da moxerxebulad Secva-
loT saubris Tema. Tumca Tuki mxare Temas kvlav miubrundeba, maSin Tqven amisaTvis 
dro aucileblad unda gamoyoT. realurad, amgvar situaciebSi damatebiTi drois ga-
moyofa SesaZlebelia. magaliTad: es miRwevadia dRis wesrigSi mTeli rigi urTier-
Tmsgavsi Sinaarsis mqone punqtebis erTi interesis sferod dajgufebiT da 30-wuTiani 
gaWianurebuli kamaTis naclad 10-wuTiani produqtiuli azrTa generirebiT.  

 

sarke: arekvlis praqtika 
e.w arekvlis praqtika erT-erTi mniSvnelovani iaraRia mediatorisaTvis, radgan 

amas mis (mediatori) samomavlo gamocdilebasa da profesionalizmze SesaZloa didi 
gavlena hqondes. savaraudod, bevri Cvengani awarmoebda dRiurebs an 
Canawerebis Jurnalebs bavSvobaSi. da ratom SevwyviteT es yvelaferi? 
dawera imisa Tu ra moxda, mxolod pirveli, Tumca yvelaze rTuli na-
bijia. igive Temas `bloknotis meqanizmis~ gamoyenebisasac Sevexe. pir-
veli amgvari gamowveva mediatorisaTvis mainc gamocdilebis Sedegia. 
gansaxilveli saqmeebis simravlem SesaZloa mediatorze imdenad imoq-
medos, rom grZnobebisagan dacalos da mxolod Zalian gaxmaurebuli 

an emociurad datvirTuli saqmeebi daamaxsovrdes. es cudi ar aris, radgan ramdena-
dac met gamocdilebas iZen, is sarkiseburad moqmedebs sxva saqmeebze da maT samar-
Tlianad gadawyvetaSi gexmareba. 

`movlenaTa daCqarebis~ meTodis gamoyenebisas erT-erTi safrTxe Tavad media-
toris uyuradReboba SeiZleba aRmoCndes, rodesac is saqmis cudad warmarTvaSi mxo-
lod da mxolod momCivan mxareebs adanaSaulebs. 51 meore safrTxe mediaciis negatiu-
ri aspeqtebis standartad qcevaa. magaliTad: imis Tqma, rom zogierTi adamianebi yo-
velTvis ugunurni iqnebian da verasodes miaRweven SeTanxmebas. zogierT SemTxvevaSi 
es SesaZloa simarTlesac Seesabamebodes, magram Tu arasodes ecdebiT raime Secva-
loT imisaTvis, rom msgavsi damokidebuleba gaqarwyldes, verasodes miiRebT gansxva-
vebul (dadebiT) Sedegs. `movlenaTa daCqarebis~ meTodis gamosayeneblad regularu-
li instruqtaJis Catareba Zalze efeqturia mediatoris, rogorc profesionalis Ca-
mosayalibeblad.  

 
vardebi: gamoiRviZe, SeCerdi da daynose vardebi  
zogjer sakuTar Tavs unda Seaxseno, Tu ratom Suamavlob. ro-

desac mediaciis (Suamavlobis) momentebs vixseneb, magaliTad: ro-
desac mxareebi erTmaneTis simarTleSi rwmundebian an sulac gul-
wrfel bodiSs ixdian, es me saocar siamovnebas maniWebs. usazRvrod 
sasiamovnoa, rodesac Sen, mediaciiT, ubralod, Seni SuamavlobiT, 
sityvebiT, yovelgavri cinizmis gareSe cvli adamianebis cxovrebas, 
exmarebi maT. sxva Tu arafrisaTvis, Seni janmrTelobisa da fsiqikuri gawonaswore-
bulobisaTvis, umniSvnelovanesia kidev erTxel darwmunde imaSi, rom Seni profesia 
giyvars da muSaobisagan siamovnebas iReb.52  

ase rom, dadeT Tqvens magidaze yvavilebis Taiguli da SeigrZeniT sasiamovno 
surneleba, rac Tqvens profesiul gamocdilebaze, merwmuneT, dadebiTad aisaxeba.

                                                 
51  am Temaze vrclad ix. Boulle & Alexander, SeniSvna 10, 68-69. 
52  mediaciis xelovnebis Sesaxeb saxelmZRvanelo ix.: Lang M. D., Taylor A., The Making of a Mediator: 

Developing Artistry in Practice, Jossey-Bass, 2000. 
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James Alfini** 

Lawyer Colonization of Family Mediation: Consequences and Implications  

I. Introduction  

The relationships among divorcing spouses, lawyers, and the courts have undergone significant 
changes over the past fifty years. The advent of no-fault divorce promoted with mechanisms that enhanced 
“private ordering”1 encouraged by the legal system in divorce cases. In particular, court-sponsored family 
mediation programs became fairly common across the United States. The mediators who served in these 
programs came from a number of disciplines, particularly the mental health professions and law. Parties 
have also turned, and cases have also been referred, with increasing frequency to family mediators in the 
private sector.  

This Article discusses and analyzes trends in family mediation over the past three decades, with a 
particular focus on the interdisciplinary2 character of the family mediation field. Part II of this Article traces 
the history of family mediation. Part III explores current trends and looks at experiences with this dispute 
resolution alternative in three states (Texas, Florida, and Illinois). Finally, Part IV discusses some of the 
more salient themes that emerged from our research and concludes that the growth of family mediation, and 
particularly its interdisciplinary character, has been influenced by numerous factors. Most prominent 
among these influences have been fiscal constraints, judicial preferences, and lawyer colonization. 

Many of the observations and analyses in this Article were informed by extensive interviews with 
prominent family mediators, lawyers, and academics. Interviewees are listed in the Appendix to this 
Article. Although most of the interviewees are located in Texas, Florida, and Illinois, a number of those 
interviewed are from other jurisdictions and were chosen to offer a national perspective.3  

 
II. History of Family Mediation  

Mediation techniques have been applied to domestic disputes for a considerable amount of time, 
albeit initially, they were used to assist the parties in reconciling rather than to facilitate their divorce.4 In 
the early twentieth century, legal aid organizations and various components of the justice system began 
using them.5 Several states initiated conciliation services; the first to do so was California. In 1939, 
California set up court-connected conciliation services geared helping discontented couples save their 
                                                 
   Acting Director, Frank Evans Center for Conflict Resolution at South Texas College of Law (STCL). 
** Dean Emeritus and Professor of Law at South Texas College of Law. The authors would like to thank Christina 

Muehlmeier, a law student at South Texas College of Law, for her research and assistance with telephone 
interviews.Acting Director, Frank Evans Center for Conflict Resolution at South Texas College of Law. 

1  For a comprehensive discussion and analysis of “private ordering” in divorce cases, see Mnookin R. H., Lewis 
Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88 Yale L. J., 1979, 950. 

2  A number of those interviewed for this article questioned whether the family mediation field has ever been truly 
interdisciplinary in that there was relatively little collaboration in the field among mediators from different 
disciplines. In this sense, the field might be more accurately characterized as “multidisciplinary.” See Mayer B.S., 
Beyond Neutrality: Confronting the Crisis in Conflict Resolution, 2004, 69. That is, individuals from numerous 
disciplines worked in the field but there were relatively few efforts at cross-disciplinary collaboration. However, 
we will continue to use the term “interdisciplinary” in this article because of its widespread use. 

3  Transcripts and notes of the interviews are on file with the authors. All interviewees were sent a draft of the article 
and asked to either verify or change quotes that were attributed to them. All of those interviewed complied with 
this request. The authors would like to thank those who contributed their thoughts to this enterprise for their time 
and their patience. See Appendix. 

4  See Pearson J., An Evaluation of Alternatives to Court Adjudication, 7 Just. Sys. J., 1982, 420, 422 (1982). 
5  Ibid. 
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troubled marriages.6 The individuals facilitating the reconciliation process at these courts were among the 
first to engage in what we now consider to be mediation.7 When reconciliation did not work, the process 
shifted to divorce counseling and mediation for any applicable custody issues.8 In the 1960s, divorce and 
custody mediation began to come to fruition when more employees within the family court system began 
experimenting with various dispute resolution methodologies.9 The real shift toward the use of dispute 
resolution techniques, however, did not take place for another decade. The catalyst for the big shift was a 
rise in divorce rates due primarily to the advent of no-fault divorce in the 1970s.10 At this time, there was a 
steady increase in the use of mediation because of a gradual cultural acceptance of divorce by a higher 
percentage of the population, the enactment of no-fault statutes, and the encouragement of “private 
ordering” in divorce law.11 

This increase in divorce rates led many states to adopt formal family mediation programs in their 
court systems. For instance, in the early 1970s, formal processes were developed in California, Minnesota, 
and Wisconsin.12 Many states eventually followed, with 1975 being the average year when such programs 
originated.13 The increased prevalence of court-based mediation programs led to concurrent growth in 
private-sector mediation. In 1974, O.J. Coogler set up the first private sector family mediation center in 
Atlanta, Georgia.14 As mediation programs gained acceptance and started to yield positive results, states 
began to make mediation a prerequisite. This trend started in 1980, when California began to require that 
parents attempt to resolve custody issues and visitation disputes through mediation.15 

The family mediation movement was genuinely interdisciplinary when it began, although mental 
health professionals predominated.16 Family and divorce mediation evolved from diverse fields such as 
counseling, social psychology, communications, labor mediation, negotiation, law, anthropology, and 
education.17 Therapists, social workers, child development experts, educators, lawyers, accountants, and 
family court personnel were all strongly involved in the family mediation movement.18 The Association of 
Family and Conciliation Courts (AFCC), one of the largest associations dedicated to the resolution of 
family conflict, was founded as an interdisciplinary association nearly fifty years ago, prior to the 
emergence of the family mediation movement.19 AFCC comprised of diverse professionals from public, 
private, and nonprofit sectors. Its members have always, and still do, include mental health professionals, 
family court judges, family lawyers, child development experts, and financial planners. Numerous 
organizations emerged from the family mediation movement. One such organization was the Academy of 
Family Mediators (AFM). AFM was founded in 1981 by an interdisciplinary group of mediators, including 
mental health professionals, lawyers, educators, and business people.20 

                                                 
6  Milne A. L., Folberg J., Salem P., The Evolution of Divorce and Family Mediation: An Overview, in Divorce and 

Family Mediation: Models, Techniques and Applications, Jay Folberg et al. eds., 2004, 3, 5. 
7  Beck C. J. A., Sales B. D., Family Mediation: Facts, Myths, and Future Prospects, 2001, 7. 
8  Ibid. 
9  Ibid, at 5. 
10  Ibid. 
11  Id. at 5–7; Langan E. B., “We Can Work It Out”: Using Comparative Mediation — a Blend of Collaborative Law 

and Traditional Mediation — to Resolve Divorce Disputes, 30 Rev. Litig., 2011, 245, 250; Mnookin, Kornhauser, 
supra note 1, at 953–54. 

12  See Ricci I., Court-Based Mandatory Mediation: Special Considerations, in Divorce and Family Mediation, supra 
note 6, at 397, 398. 

13  Pearson J. et al., A Portrait of Divorce Mediation Services in the Public and Private Sectors, 21 Conciliation Cts. 
Rev., 1983, 1, 2. 

14  Milne et al., supra note 6, at 5. 
15  Ibid. 
16  Interview with Peter Salem, Exec. Dir, AFCC, in Orlando, Fla. (June 3, 2011); Milne et al., supra note 6, at 9, 12. 
17  Foster N. J., Kelly J. B., Divorce Mediation: Who Should Be Certified? 30 U.S.F. L. Rev., 1996, 665, 666. 
18  Mayer, supra note 2, at 69. 
19  See History, ASS’N of Fam. and Conciliation Cts., <http://www.afccnet.org/About/History>, [14.03.2012]. 
20  Foster, Kelly, supra note 17, at 666. In 2001, the Academy of Family Mediators merged with the Society of 

Professionals in Dispute Resolution (SPIDR) and other organizations to form the Association for Conflict 
Resolution (ACR). Milne et al., supra note 6, at 6. 
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In the early 1980s, individuals falling under the broad spectrum of mental health professional 
represented nearly 80% of the family mediators in the private sector.21 The percentage was even higher in 
the public sector, with 90% of the mediators being mental health practitioners.22 The percentage of 
mediators who were lawyers at the time was minimal.23 In the public sector, the percentage of attorneys 
was staggeringly low.24 Attorneys made up only 1% of the family mediators at the time.25 During the 
1990s, there was a paradigm shift away from using mental health professionals. According to Nancy Foster 
and Joan Kelly, by 1996 39% of the membership of the AFM were attorneys.26  

In 1984, the first set of Model Standards of Practice for Family and Divorce Mediation were 
promulgated as a result of a series of symposia facilitated by AFCC.27 The Model Standards of Practice for 
Family and Divorce Mediation (Model Standards) were designed to serve as a guide for family mediators 
and to promote public confidence in the process.28 At the same time, the ABA Family Law Section 
designed its own set of Model Standards aimed specifically at lawyer-mediators.29 The goal of the lawyer-
based ABA Standards was to permit lawyers to serve as mediators, despite the ethical bar against lawyers 
representing both the husband and wife in a divorce.30 The operational language used in both standards 
concerning the mediation process, however, was very similar.31 The two standards were in place until 
approximately 2000 when leadership from various organizations decided that there needed to be one, 
revised set of standards applicable to all mediators.32 AFCC convened a symposium and invited all 
constituencies to come together to draft a revised set of standards.33 A number of dispute resolution 
organizations joined the AFCC at meetings held over a period of two years, providing input from mental 
health professionals, community mediators, non-attorney mediators, and attorneys.34 Thus, a diverse group 
of professionals had a hand in crafting the current set of standards. In 2001, the Model Standards were 
adopted by a majority of dispute resolution organizations and they are still in use today. 

The 2001 Model Standards represent an additional step in the acceptance and refinement of a bur-
geoning field that has been developing for decades. The number of formal mediation certification programs 
continues to grow, and the use of mediation to resolve family disputes has emerged as a standard practice 
for resolving disputes. 

In drafting model standards of practice for family and divorce mediation, organizations and leaders 
in the family mediation field have been mindful of criticisms that have surfaced concerning the use of 
family mediation. In her influential article, The Mediation Alternative: Process Dangers for Women, 
Professor Trina Grillo argued against mandatory divorce mediation.35 Among Grillo’s concerns were that 
mandatory mediation puts a woman, as the more “relational” party, at a disadvantage by forcing her to 
speak in a setting she has not chosen and at a time she has not chosen, and that mandatory mediation 
imposes a “rigid orthodoxy” as to how she should speak and make decisions, thus exacerbating the 

                                                 
21  Milne et al., supra note 6, at 9. 
22  Ibid. 
23  Ibid. 
24  Ibid. 
25  Ibid.; see also Pearson et al., supra note 13, at 4 (noting that the public sector “relie[d] almost exclusively on 

social workers and marriage and family therapists”). 
26  Foster, Kelly, supra note 17, at 666. 
27  See Model Standards of Practice for Family and Divorce Mediation, 2001, ii (working draft). 
28  Ibid. 
29  Ibid. 
30  Interview with Andrew Schepard, Dir., Hofstra Law Sch. Ctr. for Children, Families, and the Law, in Orlando, 

Fla. (June 3, 2011) 
31  Ibid. 
32  Ibid; see also Schepard A., An Introduction to the Model Standards of Practice for Family and Divorce Mediation, 

35 Fam. L.Q., 2001, 1, 11 [hereinafter Schepard, Introduction]. 
33  Schepard, Introduction, supra note 32, at 11–12; see also Interview with Schepard A., supra note 30. 
34  Schepard, Introduction, supra note 32, at 11–12; see also Interview with Schepard A., supra note 30. 
35  Grillo T., The Mediation Alternative: Process Dangers for Women, 100 Yale L.J., 1991, 1545, 1549. 
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imbalance of power between the woman and her divorcing spouse.36 Attempts by the mediator to correct 
this situation would be problematic because it would force the mediator into an evaluative role (to 
recognize and act on the imbalance of power), and a mediator may not have enough information or skill to 
do this effectively without compromising her image of impartiality.  

Concerns over power imbalances in family mediation have been addressed in the Model Standards, 
particularly when there is a history of spousal or child abuse.37 Standards IX, X, and XI of the Model 
Standards seem to be specifically aimed at addressing such situations. Standard IX provides: “A family 
mediator shall recognize a family situation involving child abuse or neglect and take appropriate steps to 
shape the mediation process accordingly;”38 Standard X provides: “A family mediator shall recognize a 
family situation involving domestic abuse and take appropriate steps to shape the mediation process 
accordingly;”39 and Standard XI provides: “A family mediator shall suspend or terminate the mediation 
process when the mediator reasonably believes that a participant is unable to effectively participate or for 
other compelling reason.”40 These standards stress the need for “appropriate and adequate training” of the 
mediator before a mediator undertakes a mediation where there has been child or domestic abuse.41 Even 
the attorney family mediators that we interviewed expressed a concern that not only are lawyers generally 
ill-equipped to deal with such situations, but they are also ill-equipped to recognize child or domestic abuse 
if the court or other agency has not conducted pre- mediation screening for them. 

Regardless of their abilities to deal with such sensitive issues, it is clear that lawyers are entering the 
family mediation field in larger numbers. Indeed, this lawyer colonization of the family mediation field has 
been facilitated, in some jurisdictions, by bar associations charging non-lawyer family mediators with the 
unauthorized practice of law (UPL).42 The biggest areas of risk for a non-lawyer mediator involve applying 
the law to a specific set of facts and drafting documents that can have a legally binding effect. Most UPL 
prosecutions are directed at divorce mediators for drafting divorce settlement agreements.43 Although the 
prosecution of non-lawyer family mediator for UPL has been relatively rare, it has been argued that 
because there have been cases where non-lawyer divorce mediators have been prosecuted for UPL, non-
lawyer mediation practice operates under the “shadow or threat of UPL regulations rather than under an 
active enforcement regime.”44 Operating under this shadow may put non-lawyers at a disadvantage when 
competing with lawyers for family mediation cases. 

 
III. Current Trends in Family Mediation  

A. General trends 
 
In considering general trends in family mediation, it is important to distinguish between two 

different types of mediators: private family mediators on the one hand, and on the other, court-based 

                                                 
36  Ibid, at 1549–50. For related critiques of family mediation and ADR generally, see Bryan P. E., Killing Us Softly: 

Divorce Mediation and the Politics of Power, 40 Buff. L. Rev., 1992, 441; and Delgado R. et al., Fairness and 
Formality: Minimizing the Risk of Prejudice in Alternative Dispute Resolution, 1985 Wis. L. Rev. 1359. 

37  For concerns about power imbalances in these areas, see, e.g., Gagnon A. G., Ending Mandatory Divorce 
Mediation for Battered Women, 15 Harv. Women’s L. J., 1992, 272. 

38  Model Standards of Practice for Family and Divorce Mediation IX, reprinted in 35 FAM. L.Q. 27, 27–40 
(2001). 

39  Ibid, Standard X. 
40  Ibid, Standard XI. 
41  Ibid, Standards IX cmt. B & X cmt. B. 
42  Hoffman D. A., Affolder N. A., Mediation and UPL: Do Mediators Have a Well-Founded Fear of 

Prosecution?, Disp. Resol. Mag., Winter, 2000, at 20. 
43  Ibid; Telephone Interview with David Hoffman, Founding Member, Bos. Law Collaborative, LLC (Sept.16, 

2011). 
44  Nolan-Haley J. M., Lawyers, Non-Lawyers, and Mediation: Rethinking the Professional Monopoly from a 

Problem-Solving Perspective, 7 Harv. Negot. L. Rev., 2002, 235, 269–70. 
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mediators who are either employees of the courts or contracted out on an as-needed basis by the court. 
Historically, court-based dominated in family cases. Some mediation experts have estimated that the vast 
majority of court-based mediators in the late 1980s were mental health professionals.45 According to Peter 
Salem, Executive Director of AFCC, one of the reasons for the dominance of mental health professionals at 
this time was that “many family court offices evolved from family court counseling agencies, which often 
required a mental health background as a condition of employment.”46 

Today, many mediators in court-connected settings are still mental health professionals, including 
social workers and psychologists.47 In fact, numerous court-connected programs have very few mediators 
with legal backgrounds on their staffs.48 The main reason that mental health professionals continue to 
dominate is that, indeed, many court-based mediation programs tend to focus on custody issues rather than 
property division.49 Some court-connected mediation services are limited to parenting plans only.50 
Attorneys still appear on the rosters of court-appointed mediators, but the extent varies based on the 
financial incentives provided within different jurisdictions.51 In some jurisdictions, attorney-mediators 
make considerably less money mediating for the courts than they could in private practice.52 While there is 
no evidence that lawyer-mediators are more effective than non-lawyer mediators, it is the lawyers who are 
building successful private family mediation practices.53 

When family mediation began decades ago, “it was a new field and everyone was jockeying for it.”54 
However, some lawyers were initially opposed to family mediation.55 One main reason accounted for this 
early pushback from attorneys: They feared that mediation would cause them to lose business.56 However, 
many initially skeptical lawyers started to mediate when they discovered that mediation could lead to a 
happier client with a bill paid in full.57 Another particularly important factor leading to an explosion of 
attorney involvement was the promulgation of statutes and rules mandating mediation.58 With the 
promulgation of these rules came increased support from the bar for mediation.59 Mediation also became a 
way for attorneys to supplement their incomes and perhaps reduce the tension between the parties by trying 
to resolve disputes in a less adversarial manner.60 The present dominance of lawyers in private-sector 
mediation is also partially due “to the fact that lawyers are the major referral source for private mediators,” 
and in some circumstances, even judges have been unwilling to refer cases to non-lawyers.61 Bernard 
Mayer perhaps summed up the chain of events most succinctly by noting that “[t]he law profession at first 

                                                 
45  Interview with Peter Salem, supra note 16. 
46  Ibid. 
47  Milne et al., supra note 6, at 9. Some states, including California, require child custody mediators to be mental 

health professionals because they often take on multiple tasks, including custody evaluation. See, e.g., Cal. Fam. 
Code § 1815, West 2004 & 2012 Supp. 

48  See Mayer, supra note 2, at 70. 
49  Ibid. 
50  Milne et al., supra note 6, at 10. 
51  Velikonja U., Making Peace and Making Money: Economic Analysis of the Market for Mediators in Private 

Practice, 72 Alb. L. Rev., 2009, 257, 286 (noting that fees for mediators on court rosters vary by geography). 
52  Ibid, at 281 (stating that lawyer-mediators make less money mediating than from doing “other legal work”). 
53  See Mayer, supra note 2, at 70; see also Velikonja, supra note 51, at 281 (noting that “the majority of full-time 

mediators in private practice are lawyers”); Interview with Bernard Mayer, Ph.D., Resident Professor of Conflict, 
Werner Inst. of Negotiation and Disp. Resol., in Orlando, Fla., June 3, 2011. Mayer believes that it is increasingly 
difficult for non-attorney mediators to succeed in private practice, particularly in the family arena. However, he 
notes a distinction in certain areas such as community, environmental, and international mediation where attorneys 
are not as dominant.  

54  Interview with Bernard Mayer, supra note 53. 
55  Telephone Interview with Nancy Palmer, Family Lawyer and Mediator, June 9, 2011. 
56  Id; Velikonja, supra note 51, at 283. 
57  Interview with Nancy Palmer, supra note 55. 
58  Ibid. 
59  See Milne et al., supra note 6, at 12. 
60  See ibid. 
61  See Mayer, supra note 2, at 69. 
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resisted mediation and then co-opted it.”62 This article focuses on these trends in three states: Florida, 
Illinois, and Texas. These three states provide a good sampling to examine these trends more specifically 
because each has a distinct history of involvement with mediators of different disciplines in civil cases. 
Also, the authors had established contacts in the family mediation community in each of the three states, 
thus facilitating the interview process.  

 
B. Trends in three states 

1. Texas 
 

The State of Texas sets forth its policy “to encourage the peaceable resolution of disputes” through 
ADR in the Texas Civil Practice and Remedies Code, first adopted in 1987.63 The Code outlines the 
responsibilities of the courts to carry out procedures in support of the state policy.64 Recognizing the special 
nature of family cases, the Texas Family Code allows for mediation of specific family issues by agreement 
of the parties or by court order.65 Depending on the nature of the issue and a county’s available services, 
mediation of family cases may be handled by either a private mediator, a Dispute Resolution Center 
(DRC), or through a Domestic Relations Office (DRO).66 The mediation services offered through these 
sources must be offered at a reasonable cost to the parties.67 These provisions in Texas law are intended to 
ensure that courts and parties utilize ADR to amicably resolve family conflicts prior to litigation. 

Generally, Texas courts refer family cases to mediation before setting trial dates. Many counties 
require mediation of family cases,68 while others give preferential treatment to mediated cases when 
scheduling hearings.69 To facilitate mediation, larger counties commonly establish both a DRC and a DRO 
to provide low cost mediation to residents.70 County DRCs utilize volunteer mediators who have met the 
training requirements established by the state.71 Mediators who wish to be on court rosters in Texas must 
have forty hours of classroom training in dispute resolution techniques.72 To mediate family disputes, “an 
additional 24 hours of training in the fields of family dynamics, child development, and family law” is 
required.73 DRC mediators may be professionals of any type, so long as they have met the training 
requirements.74 In contrast, county DRO mediators are paid staff members,75 who are mental health 
professionals or attorneys, and they only handle issues relating to the parent–child relationship.76 

                                                 
62  Interview with Bernard Mayer, supra note 53. 
63  Tex. Civ. Prac. & Rem. Code Ann. § 154.002, West 2011. 
64  Ibid. § 154.003. 
65  Tex. Fam. Code Ann. § 6.602, West 2006. 
66  Tex. Civ. Prac. & Rem. Code Ann. § 152.002; see also Tex. Fam. Code Ann. §§ 203.001–.007 (describing the 

stablishment of DRO’s in Texas). 
67  Tex. Civ. Prac. & Rem. Code Ann. § 152.006; see also Tex. Fam. Code Ann. § 203.005, West 2008 (indicating 
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rules.htm>; Lubbock Cnty., Tex., R. 4.45(B); Travis Cnty., Tex., R. 8.8(a). 
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[11.04.2012]. 

71  See  FAQ’s (Frequently Asked Questions), Disp. Resol. Center, <http://www.austindrc.org/information-
resources/faqs.php>, [14.04.2012]. 

72  Tex. Civ. Prac. & Rem. Code Ann. § 154.052. 
73  Ibid. 
74  A distinct exception is the Harris County DRC, sponsored by the Houston Bar Association and funded through 

Harris County, which has specific requirements for its family mediators. At the Harris County DRC, non-attorneys 
are not allowed to mediate family cases on their own. Rather, they are required to co-mediate with an attorney. 
Telephone Interview with Nick Hall, Dir., Harris Cnty. Disp. Resol. Ctr. (May 18, 2011). 

75  Telephone Interview with Duane Gallup, former Alt. Disp. Resol. Coordinator, Dall. Cnty., Tex. (July 6, 2011); 
see also Telephone Interview with Megan Ultis, Intake Coordinator, Harris Cnty. Domestic Relations Office (July 
8, 2011). 

76  Interview with Megan Ultis, supra note 75; see also Tex. Fam. Code Ann. § 203.004, West 2008 (confirming that 
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Although public sector mediation (i.e., the DRC and DRO) is still somewhat professionally diverse 
in Texas, the field of private family mediation is dominated by members of the bar. Like many other states, 
family mediation gained popularity in Texas in the 1980s. While the field included more of a diverse group 
of professionals when it began, today almost all successful private family mediators in Texas are former 
judges and experienced attorneys.77 It appears that there are very few private non-attorney family mediators 
in Texas who are able to sustain a successful practice.78 In fact, several attorneys that wish to remain 
anonymous stated that they do not know of any family attorneys who have ever suggested using a non-
attorney mediator. The overwhelming majority of the time, attorneys will only choose family mediators 
who are also attorneys. The rare instances in which attorneys may send clients to mental health professional 
mediators are when a case involves a degree of high emotion or conflict that a mental health professional is 
particularly qualified to address.79 In Texas, like in many other states, attorneys and parties can choose their 
own mediators for court-appointed cases.80 If the parties are unable to select a mediator, then the judge 
appoints one. In Texas, judges tend to prefer attorney-mediators who “get the cases done.”81  

Houston, in particular, appears to be one of the Texas communities most committed to attorney 
family mediators. Several attorneys, who wish to remain anonymous, could not recall any non-attorneys 
mediating privately or even receiving referrals through the courts. Houston’s extreme position on family 
mediation is evidenced by the Harris County DRC, which offers free mediation services.82 In general, most 
non-profit mediation centers select volunteer mediators from the ranks of all professional backgrounds. 
However, while 85% of mediators in the Harris County DRC community-based program are not attorneys, 
all family mediators at the DRC are required to be attorneys.83 It is very unusual to find a free mediation 
provider that requires all family mediators to be attorneys. At the Houston DRC, if a non-attorney is 
interested in mediating a family case, he or she is required to co-mediate with an attorney.84 

Several attorneys in Houston expressed similar sentiments that the field is comprised almost 
exclusively of attorney-mediators and that non-attorney mediators would simply not get referrals from the 
court or from other attorneys.85 In a survey conducted at the South Texas College of Law, the vast majority 
of respondents said that at least 99% of mediators in their family cases are attorneys.86 When asked to 
provide their preferences in choosing a family mediator, 75% said they prefer attorneys.87 

Barbara Sunderland Manousso is one of the few successful private non-attorney family mediators in 
Houston that we were able to locate. Manousso, who has a Ph.D. in Conflict Resolution, believes family 
mediation is “very much an attorney’s business and always has been in Houston.”88 As Manousso 

                                                                                                                                                         
DROs deal with parent–child relationship issues). 

77  Interview with Norma Trusch, Mediator & Collaborative Att’y, Harris Cnty., in Houston, Tex., May 16, 2011. 
78  Ibid. 
79  Ibid. 
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81  Interview with Norma Trusch, supra note 77. 
82  Disp. Resol. Ctr. of Harris Cnty., <http://www.co.harris.tx.us/drc/>, [14.03.2012]. “Established in 1980, the 

Dispute Resolution Center. . . is a non-profit corporation sponsored by the Houston Bar Association and funded 
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86  S. Tex. Coll. of Law Frank Evans Ctr. for Disp. Resol., Family Mediation in Hous. Survey, May 6, 2011 (on file 
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88  Telephone Interview with Barbara Sunderland Manousso, Founder of Manousso Mediation & Alt. Disp. Resol., 

May 20, 2011. 
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explained, “Mediation started from the law so the majority of mediators are attorneys.”89 Besides herself, 
Manousso knows of only several other non-attorney family mediators in Houston who have managed to 
develop a successful practice and earn money mediating.90 The one area in Houston where we have located 
attorney and non-attorney mediators is at the DRO. The DRO has eleven mediators, of which two are full-
time attorney-mediators and nine are non-attorney mediators.91 Although the attorney-mediators conduct a 
majority of the cases, the non-attorney mediators are also utilized to a great degree.92 The prevalence of 
non-attorney mediators appears to be driven by the subject matter of the disputes. Specifically, the DRO 
only handles cases that involve children.93 

The Bexar County DRC in San Antonio utilizes attorney-mediators for its litigated family cases. 
Specifically, it groups its family cases into two categories: community disputes and litigation disputes.94 
Litigation family disputes are those which are already pending in court. In community cases, the mediators 
are generally not lawyers; however, for its pending litigation family cases, the Bexar County DRC uses a 
co-mediation model with at least one lawyer-mediator. The circumstances of the case might dictate that one 
of the mediators is a mental health professional or some other sort of professional with a skill set suited to 
the nature of the case.95 

While the Dallas DRC does not require its volunteer family mediators to be attorneys, attorneys 
there also make up the majority of the volunteer family mediators.96 The office has a total of nineteen 
family mediators, five of whom are not attorneys. Two of the five are mental health professionals. Similar 
to Houston, judges in Dallas prefer using lawyers for family mediation.97 Many practitioners have 
confirmed the current attorney-driven nature of family mediation in Dallas. Lynelle Yingling, who has a 
Ph.D. in mental health, explained the evolution over the past several decades. She noted that when she 
conducted mediation trainings in the 1980s, her trainings were composed primarily of non-attorneys in the 
basic 40-hour mediation training and half were attorneys in her family mediation training.98 The 
interdisciplinary nature of the field began to change with the advent of “settlement week,”99 which led to an 
increase in attorneys attending the trainings. Yingling began noticing “attorneys taking over” throughout 
the 1990s, as they got the message from the courts that “they would either be shut out or have to begin 
mediating, so they did.”100 Financial opportunities helped spur the increase of attorneys in the field, which 
eventually caused Yingling and other mental health professionals to stop mediating because referrals were 
no longer being given to non- attorneys.101 
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Galveston County, Texas has a similar pro-attorney bias in the mediation arena. Dan Amerson, an 
ordained member of the clergy, runs a successful full-time mediation practice in Galveston County, Texas. He 
mediates all types of cases but focuses a significant amount of his attention on family cases. Amerson 
confirmed that family mediation has certainly become more attorney-driven in Galveston County and in the 
rest of the state.102 Over the past decade, he has seen an increasing number of attorneys going into the field, 
due in part to referrals and in part to the fact that attorneys need to supplement their income.103 Also, there is 
“simply just a bias towards attorney mediators,” where Texas is still all about the “good old boys system.”104 

An outlier in the attorney-preferred family mediation process in Texas appears to be Travis County, 
which includes Austin. The Travis County DRC is not as attorney driven as other jurisdictions. Of the fifty-
eight family mediators at the Austin DRC, twenty are attorneys.105 

There are several factors that appear to account for the trend toward attorney dominated family 
mediation taking place throughout Texas. First, there was an early incidence of civil case mediation in the 
state. Mediation styles in civil cases (caucus style shuttle diplomacy) may have influenced the development 
of family mediation.106 Indeed, a prominent family mediator in Houston says that the shuttle diplomacy 
model has become much more common in family cases than in civil cases.107 In family cases, he explains 
that the parties are seldom, if ever, brought together in joint session, even at the beginning of the 
mediation.108 Second, is tort reform. Attorneys finding it difficult to make a living doing tort litigation post-
tort reform have moved over to the family field and brought with them their litigious mindset. Third, 
several interviewees suggested an additional factor is that Texas is the only state that allows jury trials for 
custody disputes.109 Finally, attorneys throughout Texas have expressed their belief that attorneys have 
cornered the court-appointment process because they provide contributions that help judges get re-elected. 
The quid pro quo is not something any of these sources have wanted to be identified as saying (nor have we 
cited to them in any other capacity to make sure that they remain anonymous).  

 
2. Florida 
 
The Florida Court System has employed mediation for the past several decades.110 Since its 

inception in the state, mediation has flourished as the Florida legislature and judiciary have created one of 
the most comprehensive court-connected mediation programs in the country.111 “Prior to 1987, mediation 
programs for county and family cases were in operation, and legislation authorized . . . judicial referral of 
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cases to family mediation programs.”112 Court-based family mediation programs have grown from fourteen 
in 1988, to forty-five presently.113 “[T]he Florida Statutes were broadened in 1987 to grant trial judges the 
authority to refer any contested civil matter to mediation.”114 Today, in circuits in which a family mediation 
program has been established, courts “shall refer to mediation all or part of custody, visitation, or other 
parental responsibility issues.”115  

All mediators in Florida who wish to be selected by the courts to mediate must obtain a rigorous 
certification by the Florida Supreme Court.116 What makes Florida unique is that mediator certification is 
premised on a point system.117 To qualify as a mediator, an applicant must have enough points for the type 
of certification sought.118 Family mediator certification requires a bachelor’s degree and at least 100 points; 
these points must be obtained through training, experience and education, and mentorship.119 According to 
the Dispute Resolution Center, which is housed in the Florida Supreme Court building, there are 2,168 
family mediators certified by the Florida Supreme Court.120 Of this total, 1,127 are non-attorneys and 1,041 
are attorneys.121 The DRC Mediator Reporting System shows the following breakdown of  the non-
attorney family meidators by profession: 

 
Mental Health Professional = 398; Business = 80;  Teacher/Professor = 93;  
Accountant = 63;    Physician/Dentist = 2;               
Government Employee/Administrator = 93;    Military = 8; Other = 123.122 

 
Until recently in Florida, only attorneys were certified to mediate non-family civil cases, while non-

attorneys could mediate family cases.123 Moreover, to become a certified family mediator through the 
Florida Supreme Court, until recently, one had to be an attorney, have an advanced degree in mental health, 
or be a certified public accountant.124 

Family court mediation programs in Florida are staffed by full-time on-site mediators, contract 
mediators who are used on an as-needed basis, or both.125 Many courts use contract mediators, since they 
are less costly than hiring additional full-time staff mediators. Contract mediators are paid a set fee or an 
hourly fee for each case mediated, unlike other states such as Texas, where mediators on the court rosters 
charge their own fees.126 
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Court mediation programs in Florida are still a mix of attorneys and non-attorneys (particularly 
mental health professionals), although it varies by circuit and county. In the 15th Judicial Circuit ADR 
Program in Palm Beach, there are four full-time staff mediators.127 Only one of these four is a lawyer, and 
that lawyer also happens to have a mental health degree.128 On the other hand, the15th Judicial Circuit 
maintains a roster of thirty contract mediators, many of whom are attorneys.129 These contract mediators 
are paid approximately $125 for a two-hour session.130 In the 9th Judicial Circuit in Orlando, there are 
twenty-eight contract family mediators, nineteen of whom are attorneys.131 The other half represents a wide 
array of professionals, including therapists and CPAs.132 In some circuits, there are relatively few attorneys 
mediating through the court. This may be due to the fact that mediators on many of the court rosters are 
only paid a minimal amount. However, one of the non-monetary benefits of mediating that leads attorneys 
to join the court rosters is to gain experience. 

Though the current breakdown of mediators in Florida is much more interdisciplinary than the 
mediation breakdown in Texas, the numbers, however, are all relative. Looking at where the mediation 
breakdown started in Florida shows a dramatic turn toward attorney involvement. Mel Rubin, a prominent 
attorney-mediator and mediation trainer in Miami explained that family mediation thirty years ago in 
Florida was “primarily dominated by therapists.”133 Bill Moreno, ADR Director for the 15th Judicial 
Circuit, recounted a circumstance remarkably similar to that found in the early days of Texas mediation, 
namely that attorneys were not nearly as enthusiastic about mediation as their therapist counterparts.134 The 
reasons for this lack of enthusiasm are certainly multifaceted, but one of the more interesting ones is the 
fact that attorneys initially balked at the idea of being told that they would need a third party to help them 
negotiate. It was not until attorneys realized that having a neutral party involved was beneficial that they 
eventually became interested in mediating themselves.135 

The shift toward attorney-mediators is reflected in the numbers. Today, there are only 398 mental 
health professionals on the Florida Supreme Court certified family mediator roster out of a total of 2,168.136 
This is approximately 18%, a major decline since a time not so long ago, when therapists were the driving 
force in the mediation landscape. While non-attorneys are still heavily involved in the Florida court 
mediation programs, private family mediation is “top heavy with attorneys.”137 Mediation experts see a 
paradigm shift in Florida that is comparable to the direction of Texas, although not quite as extreme. 
Nevertheless, non-attorney mediators in Florida face tough odds if they want to earn their living from 
mediation.138 The majority of mediators, and in particular, non-attorney mediators, “do not quit their day 

                                                                                                                                                         
Mediation Instructions, Harris Cnty., Tex., Civ. Ct. at Law No. 4, <http://www.ccl.hctx.net/civil/4/Mediation 
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jobs,” says attorney-mediator Helen Stein of Divorce Without War in Miami, Florida.139 Some experts say 
there are definitely non-attorney mediators out there but they do not know if they are actually mediating 
and making money off of it.140 Other experts believe “it is an exception for non-attorneys to make a living 
off mediating.”141 

 
3. Illinois 

 

Similar to Texas and Florida, family mediation has been utilized within the Illinois court system for 
the past three decades or so.142 Unlike Texas and Florida, however, the use of family mediation has not 
been as widespread within the Illinois court system nor has large civil case mediation or private family 
mediation been as pervasive as it has been in the other two states. We discussed this phenomenon with two 
experienced Illinois mediators, who attributed Illinois’ tendency to lag behind to the lack of leadership at 
the top of the judiciary.143 When we pointed out to them that there clearly was judicial leadership at the top 
in Florida but no similar development in Texas,144 they responded that there had been high level judicial 
antipathy in Illinois towards mediation at times, but that doesn’t seem to be the case at present.145 Although 
a professional Illinois mediators group, the Mediation Council of Illinois, has been in existence since 1982, 
one experienced mediator exclaimed that “the mediation community in Illinois is not a strong one. It is so 
insular it is amazing.”146 

Family mediation has been extensively used in the Circuit Court of Cook County (Chicago), Illinois 
since 1982.147 The Domestic Relations Division of the Circuit Court of Cook County orders virtually all cases 
involving disputed custody and visitation arrangements to mediation in its Marriage and Family Counseling 
Service (MFCS).148 This is a free service provided by the court system and amounts to approximately 2,400 
cases each year.149 MFCS does not mediate financial issues in divorce matters, “largely as a concession to the 
matrimonial bar back in 1982.”150 

For most of its history, MFCS has been staffed by mediators drawn predominantly from the mental 
health professions.151 In 1991, Corinne (Cookie) Levitz became the first lawyer-mediator at MFCS.152 There 
are approximately nineteen full-time mediators in the MFCS, including five attorneys and fourteen from other 
professions, mostly mental health.153 When she was hired, Levitz said, “I was looked at like I was from 
another planet. There was a perception among mental health professionals who were mediators that they 
                                                 
139  Telephone Interview with Helen Stein, Att’y-Mediator, Divorce Without War, in Miami, Fla., Aug. 1, 2011. 
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owned family mediation because they understood the divorce dynamic.”154 Although there was some 
suspicion towards her at first, she believes that attorney-mediators have generally been accepted over time.155 

Each MFCS mediator normally handles two cases per day and each mediation session lasts 
approximately two hours.156 The expectation is that each case will have an intake session and then two 
mediation sessions.157 If necessary, a third session can be scheduled if it is before the court status date.158 
Levitz explained, “We don’t feel pressured to get it done quickly.”159 

One of the major changes in family mediation that the interviewees noted is a greater sensitivity to 
domestic violence issues, particularly in the court programs. In the past, when most of the experienced 
mediators were trained under the “Haynes model,”160 they were taught to keep the parties together. Levitz 
recounted an incident that apparently was a turning point in this regard:  

 
In 1989, there was a picket line by a domestic violence advocacy group at the AFCC conference 

in Chicago demanding that family mediators and others take domestic violence into account before 
proceeding with family mediation. As a consequence, MFCS started a domestic violence committee. 
When I arrived at MFCS, they were very serious about this issue. I am convinced that screening for 
domestic violence is absolutely essential and am concerned that some lawyer mediators may not do 
it, but mental health professionals are not necessarily sensitive either. It’s really a mediation thing. If 
you are not trained that way, you don’t do it.161 
 
Brigitte Bell, a private attorney-mediator with many years of experience and dedication to the field, 

expressed a similar belief about insensitivity to domestic violence issues and generalized it more broadly to 
the emerging lawyer family-mediator community: 

 
As more attorneys try to mediate, there is more of a belief that settlement is the main goal and so 

mediators tend to be more evaluative. But, the lawyers who hold themselves out as mediators are 
unversed in mediation. They are not sensitive to the need for confidentiality, for example, and 
certainly not sensitive to the need for domestic violence screening. They don’t see the need to screen. 
They believe they know how to handle [domestic violence].162 
 
Bell believes that the number of attorney-mediators has grown considerably and that the term 

“mediator” has come to be used a bit too loosely: “Back in 1985, no attorneys wanted to do [mediation]. 
Now, if an attorney is a GAL [(guardian ad litem)], what they do tends to be called ‘mediation.’”163 

The private family mediators we interviewed expressed a belief that the Illinois Family Bar generally 
was not inclined to refer their cases to mediation: “Family lawyers tend to want to hold on to their cases 
and do it all.”164 Bell explained further: “The family bar is interested first and foremost in their livelihood. 
They are not going to send cases to mediation that look good to them. They only send difficult issues that 
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they can’t deal with.”165 Bell explained that for this reason, she receives very few mediation referrals from 
family lawyers. She gets most of her mediation referrals from therapists and satisfied clients. However, she 
noted that there is an increased willingness by lawyers to act as mediators: 

They see the need to add another tool to their toolkit, because they are hungry. But, family 
lawyers don’t refer their cases (for mediation) to other family lawyers. There is too much 
competition for cases. If they do make a referral to another lawyer there is usually a quid pro quo that 
that lawyer will also refer a case to him or her.166 
 
Thus, even though private family mediation apparently is increasing, there still are not a lot of 

referrals to private family mediators (particularly for cases involving financials) in Illinois (particularly 
Cook County). 

Although she generally agreed with Bell that private divorce mediation has not been widespread in 
Illinois, Karen Shields, a private mediator who served as a domestic relations court judge for thirteen years, 
believes that this is changing.167 She explained that the success of the MFCS program has been a major 
factor in encouraging the use of private mediation, as well as the education of judges in mediation. Like 
Bell, she believes that the competition for cases within the divorce bar is an inhibiting factor; she explained 
this sentiment by asking: “Why would a divorce lawyer take his case to another divorce lawyer to 
mediate?”168 Thus, she believes that most of the best-known divorce mediators have been non-lawyers. 
Shields’ success as a family mediator might also, in part, be attributed to the fact that she is not an active 
member of the family bar, but rather practices family mediation exclusively through JAMS.169 

Although there clearly is a burgeoning interest in family mediation among Illinois lawyers, 
particularly in Cook County, it would be premature at best to characterize it as “lawyer colonization” of the 
family mediation field in the same sense that we have used this phrase in connection with developments in 
Texas and Florida. The staff mediators in the MFCS program are still predominantly non-lawyers and 
family lawyers are reticent to refer cases for mediation to other family lawyers with mediation training. 

In other Illinois counties where there are family mediation programs, other cultures are emerging 
that may more accurately be seen as “lawyer colonization.” One of the private mediators in Cook County 
stated: “Lake and DuPage Counties don’t have a MFCS, but they have lists of preapproved mediators and 
they tend to play favorites.”170 

Lynn Gaffigan, a prominent family mediator in Lake County, Illinois, presented a more nuanced 
explanation of family mediation development in the suburban counties Chicago, particularly Lake, 
McHenry, and DuPage Counties.171 She stated that the courts in these areas became interested in sending 
divorce cases to mediation in the 1980s and 90s for a variety of reasons, and they turned to the local bar 
associations to draft rules:172 

 
The bar associations naturally looked to provide an opportunity for new business to their 

members and drafted the rules in a way that only attorneys would be qualified to be mediators. Some 
of us became concerned. We have always believed very strongly that family mediation benefitted 
from being an interdisciplinary field, and we advocated for this with the local courts and the bars. 
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They had a reason to feel comfortable with the notion of non-lawyers as family mediators because 
they had used therapists as custody evaluators.173 
 
Thus, the court lists and available pool of family mediators in these counties are currently interdi-

sciplinary, but court appointments are highly dependent upon judicial preferences. 
 

Judges like to appoint people they know. They know attorneys but also might appoint non-
lawyers they have come to know as custody evaluators. When a case is mandated to mediation by a 
court early on and there are volatile issues, this might have some judges think in terms of referral to a 
non-lawyer mediator with a therapy background.174 
 
Other factors that may encourage greater lawyer involvement with family mediation in Illinois are the 

Uniform Mediation Act (IUMA) and the related explosion of local rules governing the mediation of major 
civil cases in various Illinois circuits. Illinois passed the Uniform Mediation Act in 2002.175 Section 10 of the 
IUMA provides as follows: “An attorney or other individual designated by a party may accompany the party 
to and participate in a mediation.”176 Pursuant to the IUMA, attorneys may now attend mediations conducted 
under a court program177 that may previously have barred or discouraged attorney presence. Moreover, 
beginning in the mid-1990s, nearly half of the Illinois circuits adopted court-ordered mediation programs for 
major civil cases.178 As these programs develop, attorneys most likely will become more familiar (and 
comfortable) with the mediation process by representing parties in mediation or actually serving as mediators. 

Now that the Illinois Supreme Court has mandated that all Illinois circuits adopt local rules for 
custody mediation, it remains to be seen whether the “downstate” counties will establish an interdis-
ciplinary pool of family mediators. Analogizing to the experiences in some of the suburban Chicago 
counties, a prominent family mediator and trainer offered the following hunch: “In downstate counties, it 
will depend on judges’ familiarity with mental health professionals regarding whether the courts turn to 
lawyers exclusively.”179 

C. Emerging themes 

In this Part, we discuss and suggest explanations for some of the trends emerging from our research. 
We have grouped them into five general themes. 

1. Divorce is Ultimately Governed by the Law 
The role of a mediator is to help facilitate settlement discussions. Therefore, there has been a 

generally held belief that mediators do not necessarily “need substantive knowledge of the areas in which 
they mediate, including the law.”180 However, that generally held belief has been questioned in the family 
law field. Some have observed that family disputes are perhaps unique because divorce mediations require 
mediators to address legal issues.181 As one commentator noted, the issues that must be resolved in a 
divorce mediation “‘inevitably involve legal questions.’”182 Even if the contested issues in a divorce are 
limited to child custody and visitation, statutory child support guidelines and shared parenting requirements 
usually come into play. The discussions over these issues and agreements reached in divorce mediations are 
guided by the law and end with a final decree in the court to finalize the divorce. Accordingly, “[l]egal 
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institutions remain at the center of the family law system.”183 As Mnookin and Kornhauser observed, 
parties in a divorce case do not bargain over finances and custody “in a vacuum”; rather, “they bargain in 
the shadow of the law.”184 Since there are specified rules that govern the dollar amounts for alimony, child 
support, and other financial issues, divorcing couples negotiate with a general understanding of what would 
likely happen if the case went to trial.185 

Due to the legal considerations throughout the divorce process, the first thing many people think 
about when they are getting a divorce is that they need a lawyer. It is certainly understandable why parties 
would feel they need the protection and assistance of a lawyer, given the legally enforceable consequences 
that follow.186 Divorcing couples want more than simply assistance with the process.187 They want to know 
that what they are agreeing to is consistent with what others have done in similar situations. The parties in a 
divorce want to be reassured, especially if they are unrepresented. Therefore, many unrepresented parties 
want attorney-mediators who know the law and, if represented, many represented parties want attorney-
mediators who can deal with their lawyers effectively.188 

The importance of creating an enforceable divorce decree also draws parties to attorney-mediators. If 
one of the parties violates the decree, it may not be enforceable if the decree was not specific enough or 
was flawed in some respect.189 Mediated settlement agreements must also avoid any family code vio-
lations.190 Having an attorney to help navigate these legal issues helps reduce client anxiety.191 

Given all these legal issues, the prevalence of attorney-mediators may also be the result of non-
attorneys leaving the field. Elinor Robin, Ph.D. – a mediator and mediation trainer in Boca Raton, Florida -
said, “Some non-lawyers decide to get trained in family mediation because they want to help families in 
crisis, but ultimately leave when they come to see that there is a legal aspect to the divorce.”192 She 
explained that non-lawyer mediators “tend to feel overwhelmed because of their own lack of knowledge in 
the legal realm, and they may be concerned with unauthorized practice of law charges.”193 For this reason, 
family mediation training requirements in some states, such as Florida, require that mediators receive 
specific training in family law, including child support calculations, equitable distribution, as well as 
financial training in subjects such as tax considerations in divorce.194 

Even with enhanced training, however, many non-lawyer mediators come to realize there is indeed a 
legal aspect to mediating divorce cases, and they may feel unqualified to deal with the law and prepare the 
necessary legal documents.195 When parties are represented, the tendency is that lawyers choose attorney-
mediators. Therefore, many non-attorney mediators are relegated to mediating pro se cases where the 
mediator is typically the one to draft the agreement. Robin feels that you must have the ability to draft 
agreements if you are mediating with pro se parties because there are no lawyer representatives in the room 
to draft the agreement.196 This places non-lawyer mediators in a “catch-22” since it is the non-lawyer 
mediators that end up doing the most drafting.197 
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2. Lawyer territorialism 

Historically, lawyers were the last profession to jump on the proverbial mediation bandwagon. Many 
lawyers originally felt threatened by mediation and feared that it would take away business. Therefore, 
attorneys initially preferred to take an arms-length approach to mediation. However, as family attorneys 
became more involved in the private mediation community, they started limiting their referrals to attorney-
mediators. More specifically for family mediators, the family law community is comprised of a very close-
knit group of practitioners, and they often refer mediations to their fellow colleagues.198 This phenomenon 
is a common practice that is not limited to the legal community: “Intra-professional referrals are common 
because people are more likely to know and trust those in their own network.”199 For example, mental 
health mediators may be more likely to receive direct mediation referrals from mental health professionals 
treating divorcing spouses.200 More recently, a larger number of attorneys are entering the ADR field. Due 
in part to increased ADR programs and course offerings at law schools, more lawyers are now trained in 
ADR. Exposure to these ADR opportunities in law school also makes new attorneys more aware of the 
benefits of and avenues available for resolving disputes outside the courtroom. The shift toward a lawyer-
centered family mediation pool is also the result of the fact that “the courts are the lawyers’ playground and 
family mediation is generally dependent on court activity.”201 Additionally, for many experienced litigators, 
ADR offers a welcome reprieve from the grind of the litigation process. These attorneys’ exposure to the 
harms caused by protracted litigation has also led some to genuinely believe in the merits of ADR.202 

Lawyers tend to control the mediator referral system, particularly when the parties are repre-
sented.203 Some see attorneys as gatekeepers of the mediator selection process.204 If the parties are 
represented, the attorneys will almost always choose an attorney-mediator.205 To generate business, many 
attorney-mediators make it a point to reach out and network with family attorneys because they are the ones 
who will refer cases to them. A number of those interviewed indicated that many family lawyers have 
established family mediation practices through quid pro quo arrangements with other family lawyers 
seeking to develop a mediation practice.206 

Furthermore, it is often the case that lawyers want an attorney-mediator to deliver bad news to the 
clients and help persuade their client to settle. Attorneys seek attorney-mediators so they can provide a 
reality check to their client and the other side.207 Attorneys with difficult clients may especially seek out 
attorney-mediators to assist with this.208 

 

                                                 
198  See Velikonja, supra note 51, at 282 (stating that attorneys are the primary source of mediation business). 
199  Interview with Peter Salem, supra note 16. 
200  These mental health mediators may be mediating a higher percentage of cases before parties hire attorneys to 

review their agreements. E-mail from Gregory Firestone, Ph.D., Dir., U. of S. Fla. Conflict Resol. Collaborative, 
to author, Nov. 16, 2011 (on file with authors). 

201  Ibid.; see also Interview with Lynn Gaffigan, supra note 171. 
202  Interview with Bill Moreno, supra note 127. 
203  Interview with Bernard Mayer, supra note 53. 
204  Velikonja, supra note 51, at 282 
205  Interview with Kim Martinez, supra note 96. 
206  For example, a family attorney who is trying to develop a mediation practice may ask other family attorneys to 

refer mediation cases to him or her in exchange for referring mediations to them. 
207  Telephone Interview with Perry Itkin, Att’y-Mediator, in Fort Lauderdale, Fla., Aug. 3, 2011. Itkin went on to say 

that he disagreed with this practice. “There is a misconception that lawyers have while representing their clients in 
mediation. They think that attorney-mediators can give legal advice or properly frame probative questions without 
crossing the line into the ‘unauthorized’ practice of law.” 

208  However, others point out that attorneys are sometimes more likely to refer cases involving difficult clients to a 
mediator with a mental health background as that mediator may possess greater interpersonal skills to successfully 
conduct the mediation. Gregory Firestone points out that mental health professionals bring valuable skills to the 
mediation process, and many divorcing couples need or seek mediators with the necessary interpersonal skills to 
help the parties under a great deal of emotional stress. E-mail from Gregory Firestone, supra note. 



 

 152 

3. Divorces and Divorce Decrees Have Become More Complicated                                                
From a Legal Perspective 

Family cases referred to mediation have become increasingly complex. “‘Compared to disputed 
divorce cases in the 1980s, contemporary disputed divorce cases. . . involve families with more serious and 
multiple problems.’”209 In addition, there has been a rise in nontraditional families, and within these non-
traditional families, numerous issues have been emerging, such as “allegations of domestic violence, child 
abuse, and substance abuse.”210 While the advent of no-fault statutes have simplified the grounds for 
divorce,211 the scope and complexity of property and asset distribution has increased, as issues regarding 
stocks, intangibles, and tax consequences continue to emerge in distinctive forms. In addition, child custody 
has become more complicated. The default in custody cases used to be that the mother received custody, but 
that is no longer the case.212 For instance, as Richard Orsinger has noted about custody decisions in Texas, 
“we’ve fractured the custodial position by mandating joint managing conservatorship.”213 It might seem that 
the move toward awarding joint custody would make the decision easier to manage, since lawyers are less 
inclined to fight over which parent should receive sole custody. However, the preference for joint custody 
may just as likely add other complexities associated with how and when decision-making responsibilities will 
be addressed.214  

Mirroring the increased complexity in family cases, the divorce decree itself has become more 
complicated.215 Many argue that because divorce decrees are so complicated and lengthy, lawyers are the 
preferred mediators to navigate the legal requirements and draft the complex decree. For example, the 
requirements for divorce decrees in Texas are extremely detailed and specific. Texas divorce decrees could 
be fifty pages or more if children are involved.216 In addition to the length of the form itself, the language 
of these forms can be particularly legalistic.217 While non-attorney mediators with sufficient training may 
very well be able to navigate these forms, even the appearance of complexity makes it likely that clients 
will be more inclined to want to rely on an attorney. 

 
4. Increasing Number of Pro Se Parties and Never Married Parents 

A big trend in family courts today is the rise in pro se parties. The economic downturn has 
inevitably led to an increase in pro se parties, as couples seeking divorces simply lack the resources 
needed to hire attorneys.218 Also, many couples who use court resources regarding child custody, 
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visitation, and child support are not married.219 These unmarried parents represent a significant portion 
of the pro se parties in family courts. According to one Florida attorney, between 60% and 80% of 
family cases in Florida involve pro se parties.220 Many parties feel that having one attorney-mediator is 
cheaper than each party having separate counsel. 

Beyond monetary concerns, some pro se parties may seek a lawyer-mediator due to an increased level of 
comfort. Some argue that lawyer-mediators can add value to the mediation process for pro se parties because of 
their legal knowledge and familiarity with the judicial process. Lawyer-mediators are barred from providing 
legal advice, but they can provide legal education. For example, in a divorce case, an attorney-mediator may 
provide the parties with information regarding the state’s marital property system or inform the parties of the 
factors a judge might consider if he or she was to render a decision on the case.221 Thus, as one commentator has 
noted, the “lawyer-mediator’s ability to bring the law – or at least the shadow of the law – to the mediation table 
is significant.”222 Finally, a lawyer-mediator is in a better position to assist the parties in drafting a mediated 
settlement agreement that complies with legal requirements.223 Lawyer-mediators, therefore, could offer pro se 
parties many of the advantages of separately represented parties without the added costs. 

Finally, while a large percentage of families cannot afford legal representation, a significant number 
of divorcing couples choose to forego the lawyer model for reasons driven by concerns other than cost.224 
Many couples simply do not want to fight, and they see lawyers as destructive and adversarial.225 As 
Lynelle Yingling observed, couples often believe that “attorneys tend to escalate the conflict.”226 Similarly, 
Bernard Mayer noted that many people just do not want attorneys taking over the process.227 A desire to 
avoid the lawyer model and proceed pro se has also been caused by “generational” considerations.228 As 
Helen Stein explained, “[a]dult children of divorced parents saw the destruction of the adversarial divorce 
process firsthand, and they want to avoid that.”229 

 
5. Changes in Mediation Practices Caused by Fiscal Constraints 

Many court-sponsored mediation programs have experienced significant cut-backs in recent years. 
Court service agencies typically provide free mediation services or offer mediation for a nominal fee. An 
AFCC survey conducted between 1998 and 2004 “found that 92[%] of family court service agencies 
offered mediation.”230 However, many court-connected mediation programs are challenged by limited 
resources from budget cuts, leading them to struggle with reduced staff and growing caseloads of 
increasing complexity.231 In the same survey, “[48%] of family court service programs surveyed reported 
increased workload for staff. . . ; 39[%] experienced a reduction in direct service staff; 31[%] reduced 
administrative staff; and 24[%] reduced supervisory staff.”232 

                                                 
219  See U.S. Census Bureau, Statistical Abstract of the United States: 2011, 56, <http://www.census.gov/prod/2011 

pubs/ 11statab/pop.pdf>. 
220  Interview with Elaine Silver, Att’y-Mediator, in Orlando, Fla., June 3, 2011. 
221  Braz, supra note 218, at 359. 
222  Id. at 352. 
223  However, attorney-mediator Perry Itkin believes that lawyers in their role as family mediator run a serious risk of 

crossing over into the “unauthorized” practice of law if they draft the mediated settlement agreement and use 
boilerplate forms they have created for their family practice instead of state-court-sponsored forms. See Interview 
with Perry Itkin, supra note 207. 

224  Interview with Elaine Silver, supra note 220. 
225  Id.  
226  Interview with Lynelle Yingling, supra note 98. 
227  Interview with Bernard Mayer, supra note 53. 
228  Interview with Helen Stein, supra note 139. 
229  Id. 
230  Salem, supra note 209, at 373, 377 (citing Babb B. A., George Ferrick & Stephen R. Grant, Presentationat the 

Annual Conference of the Association of Family and Conciliation Courts, Seattle, Wash.: AFCC Ct. Servs. Task 
Force Report, 2005). 

231  Ibid at 377. 
232  Ibid. 
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While many court programs have full-time, on-site staff mediators, financial restraints simply do not 
allow many programs to continue to hire enough full-time staff to keep up with their caseloads. Therefore, 
courts will likely contract out to local mediators and pay them a minimal flat fee for their services. In fact, 
some court mediation programs have turned solely to contract mediators to reduce costs. A second 
approach that states have taken when the available funds are not sufficient to hire contract mediators is to 
use state employees who may not have sufficient time and experience mediating.233 

Regardless of who is chosen to mediate, financial considerations may also have an impact on court-
connected mediation sessions by limiting the amount of time available for any one mediation.234 This 
shortened time frame can have a significant impact on the resolution of the dispute. As one commentator 
noted with regard to court trends limiting child custody mediation to one session, “more difficult cases with 
multiple serious issues most likely will not be given sufficient opportunity to settle.”235 Thus, paradoxically, 
by shortening mediation session, courts may have to incur increased costs of litigation because the parties had 
insufficient time to work out the dispute in mediation sessions. The increasing complexity of cases also 
increases the chances that one mediation session will not be sufficient. Almost half of the family cases in 
court (about 10% of all divorcing families) involve high conflict families who cannot settle their disputes in a 
brief mandated mediation session and who consume a disproportionate share of family court service staff 
hours.236 

Because of the need to settle disputes in more limited mediation sessions, there is an “increasing 
pressure to be deal cutters” even though most mediators were trained in the facilitative approach.237 To deal 
with more cases and shorter mediation sessions, court mediators thus have become increasingly directive.238 
The pressure to quickly settle cases may lead to what has been referred to as a muscle mediation process in 
which the mediator essentially shapes the agreement rather than empowering the parties to do so.239 “[B]ehind 
closed doors, many court-connected mediators acknowledge that they cannot conduct a facilitative mediation 
process if they are to meet the expectations of their workplace.”240 These mediators express concern at “being 
caught between a rock and a hard place” because they are forced to provide quality mediations in a condensed 
time frame that they believe is not enough to do their job effectively.241 So while their title is officially 
mediator, some argue that the process employed “certainly isn’t real mediation.”242 

Because private sector family mediation is now primarily attorney driven in many regions, inevitably it 
has become more evaluative,243 with attorney-mediators separating the parties from the beginning.244 These 
general trends can be seen in the specific practices in individual states. For example, Yingling has 
estimated that in the Dallas area, the parents in private family cases only see each other face to face in 

                                                 
233  Interview with Susan Berg, Fam. Ct. Manager, 5th Jud. Cir., in Orlando, Fla., June 3, 2011 (explaining how this 

has happened in some areas of Florida). 
234  In Florida, court subsidized mediation sessions are limited to two to three hours. Sup. Ct. Offla., Comm’non Trial 

Ct. Performance & Accountability, supra note 125, at 6. 
235  Salem, supra note 209, at 378 (quoting Kelly J. B., Family Mediation Research: Is There Empirical Support for the 

Field?, 22 Conflict Resol. Q., 20043, 29.). 
236  See id. at 381. 
237  Interview with Bernard Mayer, supra note 53. 
238  Ibid. 
239  Ibid. 
240  Salem, supra note 209, at 378. 
241  Ibid. 
242  Ibid. (quoting an unnamed mediator and court services supervisor). 
243  See Guthrie Ch., The Lawyer’s Philosophical Map and the Disputant’s Perceptual Map: Impediments to 

Facilitative Mediation and Lawyering, 6 Harv. Negot. L. Rev., 2001, 145, 180 (“[L]awyers operate according to a 
standard philosophical map that predisposes them to practice law and mediation in an evaluative rather than a 
facilitative way.”); see also Interview with Mel Rubin, supra note 133. Rubin, an attorney-mediator in Miami, 
believes that ethnicity also plays a role in mediation styles. For example, he believes that parents who are Latino 
have a habit of setting up the mediator to be more evaluative. They tend to refer to attorney-mediators as 
“Doctor,” and they want an opinion similar to one they would get from a doctor. 

244  Interview with Hon. Bruce Wettman, supra note 85. 
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approximately 10% of mediations.245 In terms of private mediators’ styles, Florida appears to mirror Texas. 
While joint conferencing used to be common practice, now people have to argue for it.246 Given these 
common circumstances, it is understandable why many people believe that family mediation today, 
particularly among private attorney-mediators, more closely resembles settlement conferencing. The goal is 
simply to get an agreement done, and unfortunately, this task-based goal has become the driving force in 
many mediations. 

The reasons for a shift to an evaluative approach are not just limited to the background of the 
mediator. The attorneys representing the clients have also played a critical role in shaping the current 
mediation styles used by mediators. Lawyers representing the clients tend to dictate how the mediation will 
run. Many attorneys are reticent to keep the parties together in the same room and will demand that the 
mediator separate the parties from the beginning. While numerous attorney-mediators prefer to use an 
evaluative style, other mediators, who might prefer a less directive style of mediation, succumb to the 
attorneys’ requests because they want to be hired again. In addition to demanding a certain mediation style, 
some mediators report that attorneys have the mediator assist with discovery during the first half of 
mediation sessions.247 Some attorneys come to mediation sessions with boxes of discovery materials in 
hand, as if they were preparing to go to trial.248 Such activities seemingly convert “mediation into litigation 
without rules,”249 with lawyers acting as “a star player” rather than “as a coach.”250 

According to one mediator who wishes to remain anonymous, “family mediation is no longer client 
based mediation focused on party empowerment, but rather, it has become an attorney-driven process.” The 
client-centered process, which is the cornerstone of “pure” mediation, has been lost. To some extent, it 
appears that family mediation has lost its distinctiveness and has become nothing more than a case 
evaluation forum. 

 
IV. Conclusion 

These trends and emerging themes in family mediation point toward a more lawyer-dominated 
process and away from a party-centric process. Particularly in the private sector, lawyers are colonizing the 
mediation field. Lawyers and judges are referring cases to attorney-mediators and generally shunning 
mediators from other professions. Ostensibly succumbing to expressed preferences of lawyer 
representatives, these lawyer-mediators have tended to adopt a more directive or evaluative orientation that 
relies on shuttle diplomacy and marginalizes the joint session. In this setting, the divorcing spouses have 
less of an opportunity to express themselves and will need to rely on their lawyers to reach an agreement. 
Mediation will thus offer a lessened opportunity to realize its full potential as a dispute resolution 
alternative.251 

As the family mediation field loses its interdisciplinary character, it will also become less distinctive 
in the public sector. Although court-sponsored custody mediation programs may continue to be staffed 
primarily by mediators from the mental health professions, fiscal constraints may lead to the elimination or 
downsizing of many of these programs. Parties and their lawyer representatives will most likely turn to 
lawyer-mediators in the private sector or rely on other court- sponsored alternatives to resolve their 

                                                 
245  Interview with Lynelle Yingling, supra note 98. In the early 1990s when Yingling began seeing more attorneys in 

her trainings, she had an eye opening experience when an attorney basically verbally attacked her saying that she 
did not know how to mediate because she “wanted to keep the parties together in the same room.” Id. 

246  Interview with Mel Rubin, supra note 133. 
247  Interview with Norma Trusch, supra note 77. 
248  Ibid. 
249  Interview with Lynelle Yingling, supra note 98. 
250  See Schepard, Introduction, supra note 32, at 24. 
251  See, e.g., Hinshaw A., Mediators as Mandatory Reporters of Child Abuse: Preserving Mediation’s Core Values, 34 

Fla. St. U. L. Rev., 2007, 271, 276 (“[T]he greatest benefit of using mediation in divorce and child custody cases 
is its ability to increase the quality of the parties’ communication to address emotionally charged issues.”). 
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differences. If resource-strapped courts develop “triage” models,252 fewer parties are likely to be offered 
mediation. Moreover, those that are offered mediation may be provided with abbreviated mediation 
sessions that are no less likely to add value to the communications of the parties than private-sector 
mediations offered by lawyer-mediators.253 

Thus, lawyer colonization of the mediation field is likely to result in a less distinctive dispute 
resolution alternative and a lessened adherence to mediation’s core values, particularly party self-
determination. Once seen as the primary means for assisting in the private ordering of divorce disputes, 
family mediation may be relegated to a secondary role. If family mediation is to continue to be viewed as a 
viable dispute resolution mechanism, lawyer-mediators should feel challenged to offer something more 
than a settlement conference. Otherwise, divorcing spouses and their lawyers may choose alternative 
services such as collaborative law, early neutral evaluation, parenting coordination, or cooperative 
negotiation agreements.254 

The future of family mediation may thus be closely tied to the future of lawyering. To the extent that 
a return to mediation’s core values will be seen as the key to maintaining mediation’s primacy, the lawyer 
who is trained in a collaborative, problem solving tradition is most likely to have the capability to meet this 
challenge. These future lawyers most likely will also be inclined to be supportive and encouraging of the 
inclusion of mediators from other professions in the family mediation field. 
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debra bermani                                                                                                                                                          

jeims alfini** 

advokatis CarTuloba ojaxuri davis mogvarebaSi: misi mniSvneloba          
da Sedegebi 

I. Sesavali 

ukanaskneli 50 wlis manZilze, urTierTobebma, advokatsa, ganqorwinebis msur-

vel meuRleebsa da sasamarTlos Soris mravali mniSvnelovani cvlileba ganicada. 

ganqorwinebis tipis danergvam e.w. “no-fault divorce”-ma, romelic SemdegSi mdgomareobs: 

ganqorwinebis amgvari forma, sasamarTlos ar avaldebulebs ganqorwinebis mizezis 

Ziebas, anu wyvili Rebulobs ganqorwinebas yovelgvari davisa da mtyuan-marTlis Zie-

bis gareSe, xeli Seuwyo eqsperimentuli meqanizmis e.w “private ordering”1 SemoRebas, ro-

melic ganqorwinebis saqmeTa ganxilvis kuTxiT sruliad legaluri da misaRebi gax-

ldaT. ufro zustad rom iTqvas, sasamarTlos mier dafinansebuli ojaxuri davebis 

mogvareba, ufro da ufro arapopularobiT sargeblobda SeerTebul StatebSi. Sua-

mavlebi (mediatorebi), romlebic aRniSnul programebSi (sasamarTlos mier dafinan-

sebuli davebisas) iyvnen CarTulni, sxvadasxva profesiis adamianebi gaxldnen, iseTe-

bi rogorebicaa: fsiqolog-fsiqiatrebi (gonebrivi problemebis mqone adamianebTan 

momuSaveni) da aseve samarTlis specialistebi. mxareebis mier Semotanili davebi, Zi-

riTadad, ojaxuri disputebis gadawyvetas exeboda.  

aRniSnuli dokumenti (statia) moicavs saojaxo mediaciis tendenciebis analizs 

ukanaskneli 30 wlis ganmavlobaSi, sadac ZiriTadi aqcenti gakeTebulia ojaxuri me-

diaciisaTvis damaxasiaTebel disciplinaTaSoris2 statusze. statiis meore nawilSi 

moTxrobilia ojaxuri mediaciis istoria. mesame nawili ikvlevs im tendenciebsa da 

msgavsebebs, romelic arsebobs davis gadawyvetis alternatiuli gzebis Ziebisas sam 

sxvadasxva StatSi (texasSi, floridasa da ilinoisSi).  

dabolos, meoTxe nawilSi ganxilulia iseTi sagulisxmo sakiTxebi, romlebic 

Cveni kvlevis Sedegad gamovlinda da daskvnis saxiT naTqvamia, rom saojaxo mediaciis 

zrda da, gansakuTrebiT, misi disciplinaTSorisi maxasiaTeblebis siWarbe, mravali 

faqtoriT aris gamowveuli. yvelaze mniSvnelovani faqtori ki aris finansuri SezR-

udva, sasamarTlos upiratesoba da advokatTa gadaWarbebuli uflebamosilebebi.  

statiaSi mocemuli dakvirvebebis da analizis umravlesoba gakeTebulia cnobi-

li da gavleniani ojaxuri davebis mediatorebTan, advokatebTan da dargis profesi-

                                                 
  samxreT texasis frank evansis konfliqtebis mogvarebis centris direqtoris movaleobis 

Semsrulebeli, samxreT texasis samarTlis skola. 
**  emeritus dekani, samxreT texasis samarTlis skolis profesori. avtori madlobas uxdis 

qristina melmeiers, samxreT texasis samarTlis skolis students, romelmac daxmareba 
gauwia avtors sagnis kvlevisas da satelefono interviuebis warmoebaSi. 

1  ganqorwinebis Taobaze, e.w “private ordering”-is Sesaxeb meti qeisebisa da informaciisaTvis 

ix. Mnookin R. H., Kornhauser L., Bargaining in the Shadow of the Law: The Case of Divorce, Yale L.J., Vol. 

88, 1979, 950. 
2  statiaSi gamoyenebuli interviuebi srulad exeba saojaxo mediacias da misi warmoebis 

teqnikas. damatebiTi informaciisaTvis ixileT: Mayer B. S., Beyond Neutrality: Confronting the 

Crisis in Conflict Resolution, 2004, 69. naSromi moicavs sakiTxis srul detalizacias terminis — 
interdisciplinuri, gamoyenebis Sesaxeb. 
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onalebTan Cawerili interviuebis safuZvelze. respondentTa sia mocemulia statiis 

bolos, danarTis saxiT. respondentTa umravlesoba gamokiTxulia texasSi, florida-

sa da ilinoisSi, Tumca arian sxva iurisdiqciidanac.3 

 
II. saojaxo mediaciis istoria 

mediaciis teqnikas ojaxuri davebis mogvarebis mizniT xSirad iyenebdnen, Tumca 

amgvari meTodi mimarTuli iyo imisaTvis, rom dava wyvilis Serigeba/morigebis sasar-

geblod gadawyvetiliyo da ara imisaTvis, rom maTi ganqorwinebisaTvis xeli Seewyo.4 

me-20 saukunis dasawyisSi, sxvadasxva iuridiuli daxmarebis organizaciebma da aseve 

sasamarTlo sistemam am meTodis gamoyeneba aqtiurad daiwyo5. ramdenime Statma Semo-

Ro e.w morigebis samsaxurebi; amgvari samsaxuri pirvelad kaliforniis StatSi gaC-

nda. 1939 wels kaliforniis StatSi Seiqmna sasamarTlo sistemaze dafuZnebuli mori-

gebis samsaxurebi, romelic exmareboda problemuri qorwinebis mqone wyvilebs maTi 

ojaxebis SenarCunebaSi.6 pirovnebebi, romlebic fasilitacias uwevdnen Serigebis 

process zemoxsenebul sasamarTloebSi, gaxldnen pirvelebi, romlebsac SeiZleba me-

diatorebi vuwodoT.7 rodesac morigebis procesi uZluri iyo, maSin saqme ukve Sem-

dgom instanciebSi e.w “custody mediation”-s (meTodi, romelis gamoyenebiTac SeiZleba 

sasamarTlo procesis Tavidan acileba) gadaecemoda.8 1960-ian wlebSi, ganqorwineba 

da e.w “custody mediation” popularobis pikSi iyo, radgan am periodSi saojaxo davebis 

morigebisaTvis sxvadasxva eqperimentuli meTodebis gamoyeneba xSiri iyo.9 davis 

mogvarebis teqnikis cvlilieba momavali 10 wlis manZilze ar momxdara. am kuTxiT di-

di cvlilebebi ukve 1970-iani wlebidan daiwyo, rodesac e.w. “no-fault” ganqorwinebis 

cneba iqna SemoRebuli10. am droisaTvis mosaxleobis ricxvis zrdasTan erTad izrde-

boda ganqorwinebis msurvelTa raodenobac da, Sesabamisad, mediaciac moTxovnadi 

xdeboda, swored aman ganapiroba e.w. “no-fault” statusisa da “private ordering” meTodebis 

SemoReba ganqorwinebis Sesaxeb kanonSi.11  

ganqorwinebis msurvelTa raodenobis ganuxrelma zrdam mraval StatSi daayena 

sakiTxi imis Sesaxeb, rom sasamarTlo sistemaSi ojaxuri mediaciis programa mieRoT. 

magaliTad, 1970-ian wlebSi amgvari formaluri programa gavrcelda kaliforniaSi, 

minesotasa da viskontis StatebSi12. sxva Statebma ki analoguri programis TavisTan 

                                                 
3  interviuebis Canawerebi da sruli failebi xelmisawvdomia avtorTan. yvela gamokiTxul 

respodents gamoqveynebamde gadaegzavna statia gadasaxedad, raTa sakuTari intervius 
sisworesa da simarTleSi darwmunebuliyvnen da ar efiqraT, rom raime aris Secvlili. 
avtori madlobas uxdis yvela respodents, vinc dro da energia ar daiSura da daexmara 

mas. ix. Appendix. 
4  ix. Pearson J., An Evaluation of Alternatives to Court Adjudication, Just. Sys. J., Vol. 7, 1982, 420, 422. 
5  iqve. 
6  Milne A. L., Folberg J., Salem P., The Evolution of Divorce and Family Mediation: An Overview, in Divorce 

and Family Mediation: Models, Techniques, and Applications, Jay Folberg et al. eds., 2004, 3, 5. 
7  Beck C. J. A., Sales B. D., Family Mediation: Facts, Myths, and Future Prospects, 2001, 7. 
8  iqve.  
9  iqve, 5. 
10  iqve.  
11  iqve 5–7; Langan E. B., “We Can Work It Out”: Using Comparative Mediation – a Blend of Collaborative Law 

and Traditional Mediation – to Resolve Divorce Disputes, Rev. Litig., Vol. 30, 2011, 245, 250; Mnookin, 
Kornhauser, SeniSvna 1, 953-954. 

12  ix. Ricci I., Court-Based Mandatory Mediation: Special Considerations, in Divorce and Family Mediation, 

supra note 6, at 397, 398. 
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gavrceleba ukve 1975 wlidan daiwyes.13 sasamarTloze dafuZnebuli mediaciis prog-

ramis farTod gavrcelebam, kerZo seqtorSi mediaciis zrda ganapiroba, radgan isini 

ukve konkurentebad iqcnen. 1974 wels o.j. kuglerma wamoiwyo da Seqmna pirveli kerZo 

saojaxo mediaciis centri atlantaSi, jorjiis StatSi.14 maSin, rodesac mediaciis 

programebma didi popularoba moipova da davebis gadawyvetis procesSi dadebiTi Se-

degebis miRweva daiwyo, swored es gaxda StatebisaTvis imis winapiroba, rom mediacia 

eRiarebinaT, rogorc erT-erTi mniSvnelovani meTodi. es tendencia 1980 wlidan da-

iwyo, rodesac kaliforniis StatSi aucilebeli gaxda, rom saojaxo disputebi mSob-

lebs mediaciis meTodis gamoyenebiT gadaewyvitaT.15  

rodesac ojaxuri mediacia daiwyo, is gaxdlaT interdisciplinuri, Tumca su-

liT avadmyofTa sferos specialistebi (fsiqiatrebi) Warbobdnen.16 ojaxuri da gan-

qorwinebis mediaciis ganviTareba sxvadasxva sferoSi moxda, rogorebicaa: rCeva-da-

rigeba, socialuri fsiqologia, komunikacia, SromiTi mediacia, molaparakebebi, ka-

noni, anTropologia da ganaTleba.17  
Terapevtebi, socialuri muSakebi, bavSvTa ganviTarebis eqspertebi, pedagogebi, 

aRmzrdelebi, advokatebi, buRaltrebi da a.S aqtiurad iyvnen Cabmulni saojaxo medi-

aciis procesSi.18 saojaxo da momrigebeli sasamarTloebis asociacia (AFCC), ojaxuri 

davebis gadawyvetisaTvis miZRvnili erT-erTi yvelaze msxvili asociacia, daarsda 
rogorc disciplinaTaSorisi asociacia daaxloebiT 50 wlis win, raTa garkveulwi-
lad ganemtkicebina saojaxo mediaciis saqmianoba.19 saojaxo da momrigebeli sasamar-
Tloebis asociacia dakompleqtebulia profesionalebiT sxvadasxva seqtoridan, ro-
gorebicaa sajaro, kerZo da arasamTavrobo seqtorebi. asociaciis wevrebi arian, ad-
vokatebi, fsiqiatrebi, saojaxo sasamarTlos mosamarTleebi, ojaxis advokatebi, bav-
SvTa ganviTarebis eqspertebi da finansuri menejerebi. mravali organizacia aRmo-
cenda saojaxo mediaciis saqmianobidan gamomdinare. erT-erTi amgvari organizacia 

gaxldaT saojaxo mediaciis akademia (AFM). is 1981 wels daarsda interdisiplinuri 
mediatorTa jgufis mier da masSi gaerTianebuli iyvnen, fsiqiatrebi, advokatebi, pe-
dagogebi da biznes seqtoris warmomadgenlebi.20  

1980-iani wlebis dasawyisSi, suliT avadmyofTa sferos specialistebi (fsiqiatre-

bi), kerZo seqtoris ojaxis mediatorTa 80%-s warmoadgenda.21 sajaro seqtorSi es cifri 

kidev ufro maRali iyo da TiTqmis 90%-s utoldeboda.22 im mediatorTa ricxvi, romle-

bic iyvnen advokatebi gaxldaT minimumi.23 sajaro seqtorSic advokatTa procentuloba 

saocrad dabali iyo24 da im droisaTvis mediatorTa mxolod 1%-s utoldeboda.25 1990-

                                                 
13  Pearson J. et al., A Portrait of Divorce Mediation Services in the Public and Private Sectors, Concilation Cts. 

Rev., Vol. 21, 1983, 1, 2. 
14  Milne et al., SeniSvna 6, 5. 
15  iqve. 
16  Interview with Peter Salem, Exec. Dir, AFCC, in Orlando, Fla., June 3, 2011; Milne et al., SeniSvna 6, 9, 12. 
17  Foster N. J., Kelly J. B., Divorce Mediation: Who Should Be Certified?, 30 U.S.F. L. REV., 1996, 665, 666. 
18  Mayer, SeniSvna 2, 69. U.S.F. L. Rev., 1996, 665, 666. 
19  ix.  History, ASS’N of Fam. and Concilation Cts., <http://www.afccnet.org/About/History>, [14.03.2012]. 
20  Foster, Kelly, SeniSvna 17, 666. 2001, wels saojaxo mediatorTa akademia SeuerTda davis 

gadamwyvetTa sazogadoebas da Camoyalibda organizacia saxelad — davebis momgvarebelTa 

asociacia (ACR). Milne et al., SeniSvna 6, 6. 
21  iqve, 9. 
22  iqve. 
23  iqve. 
24  iqve. 
25  iqve; aseve, ix. Pearson et al., SeniSvna 13, 4 (informacia socialur muSakebze da qorwinebaze 

aseve ojaxis fsiqo-Terapevtebze). 
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iani wlebidan erTgvari paradigma Seiqmna, ris mixedviTac fsiqiatrebis procesSi 

CarTuloba Seicvala (TiTqmis gamoiricxa). nensi fosterisa da joan kelis mixedviT, 

1996 wels saojaxo mediaciis akademiis wevrebis 39 procents advokatebi (veqilebi) 

warmoadgendnen.26 1984 wels, ojaxuri da ganqorwinebis mediaciis praqtikis standar-

tebis modeli oficialurad gamoqveynda, romlis fasilitaciac gaakeTa saojaxo da 

momrigebeli sasamarTloebis asociaciam.27 ojaxuri da ganqorwinebis mediaciis praq-

tikis standartebis modeli Seiqmna imisaTvis, rom yofiliyo erTgvari gidi ojaxuri 

davebis mediatorTaTvis da aemaRlebina sazogadoebis ndoba Tavad procesis mi-

marT.28 garda amisa, aseve e.w.  ojaxuri kanonebis ganyofilebam SeimuSava sakuTari 

standartebis modeli specialurad advokati-mediatorebisaTvis.29 ABA-s mier Semu-

Savebuli standartebis umTavresi mizani iyo is, rom advokatebs hqonodaT ufleba 

yofiliyvnen mediatorebic miuxedavad im eTikuri akrZalvebisa, romelsac advokati 

gayris procesis marTvisas awydeba.30 xolo is ena (leqsika), romelic mediaciis pro-

cesSi orive standartis SemTxvevaSi gamoiyeneba, sakmaod msgavsia.31 zemoaRniSnuli 

standartebi 2000 wlamde vrceldeboda, Tumca orive organizaciis xelmZRvaneloba 

mivida im daskvnamde, rom ase aRar SeiZleboda da standarti erTi unda yofiliyo, 

romelic yvela mediatoris saqmianobaze gavrceldeboda.32 saojaxo da momrigebeli 

sasamarTloebis asociaciam moawyo simpoziumi da miiwvia yvela, vinc standartebis 

SeqmnaSi iyvnen CarTulni, raTa gaerTianebuli ZalebiT erT konkretul kanonproeq-

tze SeTanxmebuliyvnen (standartze).33 davis momrigebeli organizaciebis didi nawi-

li CaerTo procesSi, maT Soris iyvnen fsiqiatrebi, advokatebi da a.S ase rom, amJamad 

moqmedi standartis SemuSavebasa da miRebaSi sxvadasxva profesiis adamianebs didi 

monawileoba aqvT miRebuli.34 2001 wels standartebis modeli davis momrigebeli or-

ganizaciebis umravlesobam miiRo da dRemde warmatebiT iyenebs. 2001 wels standar-

tebis es modeli warmoadgens damatebiT nabijs ganviTarebis im etapze, romelic aT-

wleulebis manZilze mimdinareobda. formaluri mediaciis sasertifikato programe-

bis raodenoba izrdeba da mediacia, rogorc saojaxo davebis gadawyvetis meqanizmi, 

standartad iqceva. standartebis modlelis kanonproeqtSi, romelic ojaxisa da gay-

ris mediacias gulisxmobs, masSi CarTulma organizaciebis xelmZRvanelebma ramdeni-

me kritikuli SeniSvna Seitanes Tavad procesis marTvis mimarTulebiT. mis gavlenian 

statiaSi „mediaciis alternativa: qalebisaTvis saxifaTo procesi“, profesorma tri-

na grilom gailaSqra savaldebulo ganqorwinebis mediaciis winaaRmdeg.35 grilos mi-

xedviT savaldebulo mediacia qals aqcevs mxared, romlis SemTxvevaSic aiZulebs mas 

ilaparakos isa, rogorc mas ar surs da am SemTxvevaSi misi meuRlis upiratesoba xde-

ba naTeli, radgan aseTi mediaciisas mamakacsa da qals Soris aboluturi disbalansia 

                                                 
26  Foster , Kelly, SeniSvna 17, 666. 
27  ix. Model Standards of Practice for Family and Divorce Mediation, 2001, ii (samuSao versia). 
28  iqve. 
29  iqve. 
30  interviu Andrew Schepard, Dir., Hofstra Law Sch. Ctr. orlandoSi, floridaSi gavrcelebuli 

kanoni bavSvebsa da ojaxebis Sesaxeb, June 3, 2011. 
31  iqve. 
32  iqve; aseve, ix. Schepard A., An Introduction to the Model Standards of Practice for Family and Divorce 

Mediation, Fam. L.Q., Vol. 35, 2001, 1, 11 [aqve, Schepard, Introduction]. 
33  Schepard, Introduction, SeniSvna 32, 11d12; aseve, ix. interviu Schepard A., SeniSvna 30. 
34  Schepard, Introduction, SeniSvna 32, 11d12; aseve, ix. interviu Schepard A., SeniSvna 30. 
35  Grillo T., The Mediation Alternative: Process Dangers for Women, Yale L.J., Vol. 100, 1991, 1545, 1549. 
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da mamakaci xdeba upiratesi.36 mediatoris mcdeloba gamoasworos amgvari situacia 

sakmaod problematuria, radgan mediatori erTgavri Semfaseblis rols irgebs da sa-

varaudod mas ar eqneba sakmarisi informacia da unari es yvelaferi gaakeTos ise, rom 

sakuTari miukerZoebloba SeinarCunos. ojaxuri davis gadawyvetisas pretenziebi Za-

lis araTanafardobasTan (disbalansTan) dakavSirebiT Setanil iqna standartebis mo-

delSi, gansakuTrebiT im SemTxvevebisa, rodesac saqme meuRleze an bavSvze Zaladobas 

(Seuracxyofas) exeba (aRsaniSnavia, rom amgvari istoria mravali arsebobda warsul-

Sic).37 me-9, me-10 da me-11 standarti swored am Temas exeba. IX standartSi weria: „oja-

xuri davis mediatorma detalurad unda ganixilos situacia, rodesac xdeba bavSvze 

Zaladoba (Seuracxyofa) da miiRos Sesabamisi zomebi, warmarTos procesi situaciidan 

gamomdinare~;38 X standartSi weria: „ojaxuri davis mediatorma detalurad unda gani-

xilos situacia, rodesac xdeba ojaxuri Zaladoba da miiRos Sesabamisi zomebi, warmar-

Tos procesi situaciidan gamomdinare~;39 XI standartSi weria: „ojaxuri davis media-

torma unda Sewyvitos an daasrulos procesi, im SemTxvevaSi, Tu igi amCnevs, rom pro-

cesSi monawile mxare saTanadod ver iRebs monawileobas an SesaZloa iyos sxva mize-

zic~.40 standartSi aseve gawerilia, rom manam, sanam mediatori raime procesis marTvas 

Seudgeba, gansakuTrebiT maSin Tu es ojaxur Zaladobas an bavSvze Zaladobas exeba, man 

unda gaiaros specialuri gadamzadeba.41 

ojaxis advokatebi, romlebic gamoikiTxnen aRniSnuli statiis momzadebisas, ga-

moTqvamen ukmayofilebas, rom advokati-mediatorebi ara mxolod uZlurni arian am-

gvari situaciebi marTon, aramed maT uWirT kidec msgavsi situaciebis gamovlena/Sem-

Cneva sanam sasamarTlo maT specialur ganxilvas ar Cautarebs aRniSnuli saqmis Sinaar-

sis gasacnobad. miuxedavad maTi kvalificiurobisa marTon amgvari sensitiuri saqmee-

bi, isic naTelia, rom ojaxuri davebis gadasawyvetad, ufro da ufro didi doziT iWre-

bian advokatebi mediaciis sferoSi. ase rom, advokatebis am doziT CarTuloba ojaxuri 

davebis gadawyvetaSi imiTac gamomdinareobs, rom isini metad kvalificiurni arian sa-

marTlebrivi kuTxiT vidre aradadvokati mediatorebi.42 aradadvokati mediatoris 

SemTxvevaSi SesaZloa yvelaze sasicocxlo iyos riski imisa, rom ar moxdes raime faqtis 

kanongareSe gadawyveta an piriqiT daknineba. amgvari riskebi umravlesad ganqorwine-

bis msurvel wyvilebs exebaT.43 Tumca araadvokat mediatorTa ricxvi, romlebmac raime 

problemebi Seqmnes mediaciis dros sakmaod mcirea da ganqorwinebis SemTxvevaSi media-

ciisas aucileblad Sesabamisi kanonis farglebSi xdeba moqmedeba44.  

                                                 
36  iqve, 1549—50. saojaxo mediaciasTan dakavSirebuli zogadi kritika, ix. Bryan P. E., Killing Us 

Softly: Divorce Mediation and the Politics of Power, Buff. L. Rev., Vol. 40,1992, 441 da Delgado R. et al., 
Fairness and Formality: Minimizing the Risk of Prejudice in Alternative Dispute Resolution, 1985 Wis. L. Rev. 
1359. 

37  Zalis disbalansis Sesaxeb aRniSnul sferoSi ix. Gagnon A. G., Ending Mandatory Divorce Mediation 
for Battered Women, Harv. Women’s L.J., Vol. 15, 1992, 272. 

38  Model Standards of Practice for Family and Divorce Mediation IX, reprinted in Fam. L.Q., Vol. 35, 2001, 27, 27-40. 
39  iqve, standarti X. 
40  iqve, standarti XI. 
41  standartebi IX cmt.B & X cmt.B. 
42  Hoffman D. A., Affolder N. A., Mediation and UPL: Do Mediators Have a Well-Founded Fear of Prosecution?, 

Disp. Resol. Mag., Winter, 2000, at 20. 
43  satelefono interviu David Hoffman, Founding Member, Bos. Law Collaborative, LLC, Sept. 16, 2011. 
44  Nolan-Haley J. M., Lawyers, Non-Lawyers, and Mediation: Rethinking the Professional Monopoly from a 

Problem-Solving Perspective, Harv. Negot. L. Rev., Vol. 7, 2002, 235, 269–70.  
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III. saojaxo mediaciis Tanamedrove tendenciebi  

a. zogadi tendenciebi 

rodesac saojaxo mediaciis zogad tendenciebs ganvixilavT, aucilebelia ga-

movyoT 2 sxvadasxva mediatoris tipi: erTi mxriv, ojaxis piradi mediatorebi (kerZo) 

da, meore mxriv, sasamarTlos mier daniSnuli mediatorebi, romlebic an Tavad sasa-

marTlos TanamSromlebi arian an maT qiraobs sasamarTlo. istoriulad, sasamar-

Tlos mier daniSnuli mediatorebi ZiriTadad ojaxuri davis saqmeebze iniSnebodnen. 

mediaciis zogierTi eqspertis mtkicebiT, 1980-ian wlebSi, sasamarTlos mier daniS-

nul mediatorTa umravlesoba iyvnen fsiqiatrebi (suliT avadmyofTa specialiste-

bi).45 saojaxo da momrigebeli sasamarTloebis asociaciis aRmasrulebeli direqto-

ris piter salemis TqmiT, amgvari tendencia, rodesac mediatorTa umravlesobas fsi-

qiatrebi warmoadgendnen, ganpirobebuli iyo imiT, rom ojaxuri saqmeebis mwarmoebe-

li sasamarTlo sakonsultacio saagentoebi iTxovdnen saqme maTTvis gadaecaT.46 

dResdReobiT, sasamarTlo sistemaze mibmuli mediatorebis didi nawili kvlav rCeba 

suliT avadmyofTa sferos specialistad, maT Soris arian socialuri muSakebi da 

fsiqiatrebi.47 garda amisa, sasamarTlo sistemaze dafuZnebul programebSi CarTuli 

mediatorebis umravlesobasac ar gaaCnia samarTlebrivi beqgraundi.48 ZiriTadi mize-

zi imisa, rom suliT avadmyofTa sferos specialistebi kvlav mravlad arian mediaci-

is sferoSi, gaxlavT is, rom sasamarTloze dafuZnebuli mediaciis programebi foku-

sirebulni arian ufro iseT sakiTxebze, romelic Semdgom meurveobis miniWebas iTva-

liswinebs da ara qonebis gayofis Sesaxeb sakiTxebze.49 sasamarTloze dafuZnebuli 

zogierTi mediacis samsaxuri SezRudulni arian moqmedebis arealSi da mxolod me-

urveobis sakiTxebs kurireben.50 advokatebi kvlav rCebian mediatorTa rigebSi, ro-

melTac sasamarTlo niSnavs, Tumca maTi anazRaureba iurisdiqciis mixedviT gansxvav-

deba.51 zogierTi samarTalwarmoebis dros, advokati-mediatorebi, kerZo mediato-

rebTan SedarebiT, nakleb Tanxas gamoimuSaveben im SemTxvevaSi, Tuki maT niSnavs sasa-

marTlo.52 sagulisxmoa isic, rom ar arsebobs mtkicebuloba rac advokati-mediato-

ris upiratesobas da met efeqtianobas gansazRvravs, araadvokat mediatorebTan mi-

marTebaSi. Tumca, isic faqtia, rom swored advokatebi qmnian warmatebuli ojaxuri 

mediaciis precedentebs.53 aTwleulebis win, rodesac saojaxo mediacia Semovida, ro-

                                                 
45  interviu Peter Salem, SeniSvna16. 
46  iqve. 
47  Milne et al., SeniSvna 6, at 9. Some states, including California, require child custody mediators to be mental 

health professionals because they often take on multiple tasks, including custody evaluation. See, e.g., Cal. Fam. 
Code § 1815, West 2004 & 2012 Supp. 

48  ix. Mayer, SeniSvna 2, 70. 
49  iqve. 
50  Milne et al., SeniSvna 6, 10. 
51  Velikonja U., Making Peace and Making Money: Economic Analysis of the Market for Mediators in Private Practice, 

Alb. L. Rev., Vol. 72, 2009, 257, 286 (adgilmdebareobis mixedviT mediaciis safasuris Sesaxeb). 
52  iqve, 281 (imis Sesaxeb, rom advokati-mediatorebi mediaciis warmarTvisas ufro dabal 

anazRaurebas iReben vidre sxva saqmeebis warmoebisas, maTi kompetenciis farglebSi). 
53  ix. Mayer, SeniSvna 2, at 70; aseve, ix. Velikonja, SeniSvna 51, 281 (imis Sesaxeb, rom srul ganakveT-

ze momuSave mediatoris umravlesoba aris profesiiT advokati) interviu Bernard Mayer, 
Ph.D., Resident Professor of Conflict, Werner Inst. of Negotiation and Disp. Resol., in Orlando, Fla., June 3, 
2011. Mayer-s sjera, rom ara advokati-mediatorebisaTvis sakmaod Znelia saqme warmarTon 
warmatebiT, gansakuTrebiT roca es ojaxur mediacias exeba. Tumca is aseve gamoyofs ram-
denime sferos, rogorebicaa garemosdacviTi Tu saerTaSoriso mediacia, sadac advokati-
mediatorebis CarTva aucilebeli ar aris. 
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gorc davis mogvarebis erT-erTi meTodi, „am siaxles yvela dacinviT Sexvda“.54 sagu-

lisxmoa isic, rom zogierTi advokati am meTods sastikad ewinaaRmdegeboda.55 erT-er-

Ti mTavari mizezTagani amgvari winaaRmdegobisa advokatebis mxridan gaxldaT Semdegi: 

maT egonaT, rom sakuTar saqmianoba dakargavdnen.56 Tumca, swored isini, vinc am siax-

les ewinaaRmdegeboda Caebnen mediaciis procesSi da gaxdnen mediatorebi, radgan mix-

vdnen, rom maTi skepticizmi usafuZvlo iyo da mediaciac gaxldaT ukeTesi gza klien-

ti darCeniliyo kmayofili da aseve finansuradac sakmaod Semosavliani saqme iyo.57 me-

ore ZiriTadi faqtori, ramac advokatebis mediaciaSi CarTvis survili kidev ufro ga-

amZafra iyo statusis oficialurad miniWeba da mediaciis wesebis dakanoneba.58 aRniS-

nuli wesebis gamoqveynebas Tan mediaciis asociaciis mxardaWeris zrda mohyva.59 aseve, 

mediacia, advokatebisaTvis damatebiT Semosavlis wyarod iqca, Tan procesis marTva 

gacilebiT naklebad daZabul garemoSi da mxareebis naklebi gaRizianebis xarjze iyo 

SesaZlebeli.60 amJamad mediaciaSi profesionali advokatebis CarTuloba Warbobs imi-

tom, rom saqmis warmoebisas maTi kompetencia ufro maRalia xSir SemTxvevaSi (kanone-

bis TvalsazrisiT) da mosamarTleebic, zogierT SemTxvevaSi, maTTan urTierTobas uf-

ro arCeven, saqmis interesebidan gamomdinare.61 bernard meierma movlenaTa es jaWvi ase 

Seafasa: „samarTlis sferos msaxurebma Tavdapirvelad uaryves mediacia da Semdgom ki 

airCies is~.62 aRniSnuli statia mogviTxrobs 3 sxvadasxva StatSi — floridaSi, ilino-

issa da texasSi arsebuli tendenciebis Sesaxeb. es sami Stati aris kargi magaliTi imisa, 

rom ganvixiloT is tendenciebi, romlebic am mimarTulebiT iq arsebobs da aseve sami-

ves aqvs gansxvavebuli istoria. garda amisa avtorebma magaliTebi konkretuli inter-

viuebis Caweris safuZvelze ganixiles. 

 
b. tendenciebi sam StatSi  

1. texasi 
 
texasi iyo mowinave Stati, romelmac miiRo da texasis samoqalaqo saproceso 

kodeqsiT aRiara davis mogvarebis alternatiuli meTodi 1987 wels.63 kodeqsi gamo-
yofs im pasuxismgeblobebs, romlebic sasamarTlos akisria procesebis marTvis 
dros, ris mixedviTac man pirvel planze Tavad Statis politika unda daayenos.64 oja-
xuri davebis specifikidan gamomdinare, texasis ojaxis Sesaxeb kodeqsi mediacias iT-
valiswinebs orive mxaris Tanxmobis an Tavad sasamarTlo orderis safuZvelze.65 sa-
kiTxis tipidan gamomdinare, saojaxo saqmeebis mediacia SeiZleba awarmoos an kerZo 

mediatorma, an davebis gadamwyvetma centrma (DRC), an ojaxuri urTierTobebis 

momwesrigebelma ofisma (DRO).66 aRniSnuli servisebis simravle mxareebs saSalebas 

                                                 
54  interviu Bernard Mayer, SeniSvna 53. 
55  interviu Nancy Palmer, Family Lawyer and Mediator,June 9, 2011. 
56  iqve; Velikonja, SeniSvna 51, 283. 
57  interviu Nancy Palmer, SeniSvna 55. 
58  iqve. 
59  ix. Milne et al., SeniSvna 6, 12. 
60  ix. iqve. 
61  ix. Mayer, SeniSvna 2, 69. 
62  interviu Bernard Mayer, SeniSvna 53. 
63  Tex. Civ. Prac. & Rem. Code Ann. § 154.002, West 2011. 
64  iqve, § 154.003. 
65  Tex. Fam. Code Ann. § 6.602, West 2006. 
66  Tex. Civ. Prac. & Rem. Code Ann. § 152.002; aseve, ix. Tex. Fam. Code Ann. §§ 203.001–.007 (aRwers 

DRO’s Seqmnas texasSi). 
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unda aZlevdes finansurad maTTvis misaRebi varianti airCion.67 es mravalferovneba 
texasis kanonmdeblobaSi ganpirobebulia imiT, rom ojaxuri konfliqtebi mSvidobia-
ni da ara daZabuli gziT gadawydes, maqsimalurad gamoiricxos yovelgvari sasamar-
Tlo procesi. zogadad, texasis sasamarTloebi ojaxuri konfliqtebis mogvarebas 
ufro mediaciis daxmarebiT cdiloben, sanam saqmes uSualod sasamarTlo procesis 
TariRis daniSvnamde miitanen. mravali qveyana ojaxuri davebis saqmeSi mediaciis 
process aucileblad moiTxovs, Tumca sxvebi mediaciis upiratesobas68 maSin xedaven, 
rodesac saqmis mosmenisaTvis ukve TariRia daTqmuli.69 imisaTvis, rom mediacias fa-

silitacia gauwion, didi qveynebi ZiriTadad, davebis gadamwyvet centrsa (DRC) da 

ojaxuri urTierTobebis momwesrigebel ofiss (DRO) iyeneben, raTa xarjebi Zalian 
maRali ar iyos.70 olqis davebis gadamwyveti centrebi iyeneben moxalise mediatorebs, 
romelTac gavlili aqvT Statis mier dawesebuli Sesabamisi treningebi71. mediato-
rebs, romelTac surT, texasis sasamarTlos samuSao grafikSi moxvedra, maSin maT un-
da hqondeT gavlili 40-saaTiani treningi davis gadawyvetis teqnikis flobis Sesa-
xeb.72 ojaxuri davebis mediaciis warsamarTad damatebiT 24-saaTiani treningis gavlaa 
saWiro, romelic moicavs Semdeg sakiTxebs: saojaxo dinamika, bavSvTa ganviTareba da 

ojaxuri kanonmdebloba73. davebis gadamwyveti centris (DRC) mediatorebi SeiZleba 
mravali sferos specialistebad CaiTvalnon, radgan maT gavlili aqvT zemoxsenebu-

li savaldebulo gadamzadebis kursebi.74 maTgan gansxvavebiT, ojaxuri urTierTobe-

bis momwesrigebeli ofisis (DRO) mediatorebi arian Cveulebrivi Statiani Tanam-
Sromlebi, romlebic xelfass iReben,75 aseve maTi umravlesoba fsiqiatr-fsiqologe-
bi an advokatebi arian da maT SeuZliaT marTon mediaciis procesi im SemTxvevaSi Tu 
sakiTxi mSoblisa da bavSvis urTierTobas exeba.76 Tumca sajaro setqoris mediacia 

(es aris DRC da DRO) raRac doziT mainc gansxvavdeba erTmaneTisagan texasis StatSi, 
garda amisa sagulisxmoa rom ojaxuri davebis gadawyvetisas kerZo mediacia mainc 
dominirebs. sxva mravali Statis msgavsad, texasSi saojaxo mediacia popularuli 
1980-iani wlebidan gaxda. dasawyisSi, mediatorebi sxvadasxva sferos warmomadgenle-
bi gaxldnen Tumca, amJamad ojaxuri davebis gadasawyvetad, kerZo mediaciis proces-
Si, ZiriTadad, yofili mosamarTleebi da gamocdili advokatebi arian Cabmulni.77 am-
gvarad, texasSi, kerZo mediaciis mwarmoebeli mediatorebis umravlesoba mainc advo-

                                                 
67  Tex. Civ. Prac. & Rem. Code Ann. § 152.006; aseve, ix. Tex. Fam. Code Ann. § 203.005, West 2008 (moms-

axurebis gadasaxadi DRO-sTvis). 
68  Midland Cnty., Tex., R. 2.4(b); aseve, ix. Jefferson Cnty., Tex., R. 3(A), <www.co.jefferson.tx.us/ 

dclerk/rules.htm>; Lubbock Cnty., Tex., R. 4.45(B); Travis Cnty., Tex., R. 8.8(a). 
69  Harriscnty., Tex., Fam. R. 3.2.2, <http://www.justex.net/Courts/Family/LocalRules.aspx>. 
70  zogierTi didi qveynis magaliTebi, romelTac aqvT DRCs da DROs warmoadgens Harris, Dallas, 

Tarrant, Bexar, Travis, El Paso. magaliTad, ix. El Paso Cnty., Tex., R. 3.16(C), <http://www.epcounty. 
com/councilofjudges/documents/part3.pdf>, (exeba Semdeg sakiTxs: DRC); Domestic Relations Office, 

Epcounrty.com, <http://www.epcounty.com/DRO/>, [11.04.2012]. 
71  ix. FAQ’s (Frequently Asked Questions), Disp. Resol. Center, <http://www.austindrc.org/information-

resources/faqs.php>, [14.03.2012]. 
72  Tex. Civ. Prac. & Rem. Code Ann. § 154.052. 
73  Tex. Civ. Prac. & Rem. Code Ann. § 154.052. 
74  harisis Temis davebis gadamwyveti centri (DRC) aris gamonaklisi, romelic dafinan-

sebulia hiunstonis sasamarTlo asociaciis mier da aqvs Taviseburi moTxovnebi saojaxo 
mediatorebTan mimarTebaSi. aRniSnul centrSi araadvokati mediatorebi uflebamosilni 
ar arian marto awarmoon saojaxo mediaciis procesi. maT procesi unda warmarTon advo-
katTan erTad. satelefono interviu Nick Hall, Dir., Harris Cnty. Disp. Resol. Ctr., May 18, 2011. 

75  satelefono interviu Duane Gallup, yofili Alt. Disp. Resol. koordinatori, Dall. Cnty., Tex, July 

6, 2011; aseve, ix. satelefono interviu Ultis M., Intake Coordinator, Harris Cnty. Domestic Relations 
Office, July 8, 2011. 

76  interviu Megan Ultis, SeniSvna 75; ix. Twx. Fam. Code Ann. § 203.004, West 2008. 
77  interviu Norma Trusch, Mediator & Collaborative Att’y, Harris Cnty., in Houston, Tex. (May 16, 2011). 
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katia da Znelad Tu moiZebneba sxva, gansxvavebuli profesiis adamiani, romelTac Se-
uZliaT warmatebuli mediaciis procesi uzrunvelyon.78 sagulisxmo fatia isic, rom 
zogierTi advokatis gancxadebiT, romelTac anonimurad darCena arCies, maT ar egu-
lebaT ojaxis advokatebi, romlebic saojaxo mediaciis saWiroebis SemTxvevaSi ara-
advokati mediatoris CarTvas emxrobodnen an amarTlebdnen (isini arasodes urCeven 
ojaxs airCion araadvokati mediatori). umravles SemTxvevaSi, ojaxis advokatebi sa-
ojaxo mediaciis procesis warmmarTvelad aseve advoketebs (profesiiT advokatebs) 
airCeven. Zalian iSviaT SemTxvevebSi, ojaxis advokatebi mediaciis warsamarTad saq-
mes fsiqiatr-fsiqologebTan amisamarTeben, es iseT SemTxvevebSi xdeba, Tu konfliq-
ti Zalian emociur fons Seicavs da fsiqiatr-fsiqologis CarTva aucilebelia.79 te-
xasSi, sxva mravali Statis msgavsad, advokatebs da mxareebs SeuZliaT Tavad airCion 
sakuTari mediatori.80 Tuki mxareebi ver irCeven mediators, asT SemTxvevaSi mosamar-
Tle niSnavs mas. texasSi, mosamarTleebi, ra Tqma unda, mediaciis procesis warsamar-
Tad advokat-mediatorebs niSnaven, raTa maT saqme kanonis farglebSi samarTlianad 
da obieqturad miiyvanon bolomde.81  

hiustoni aris texasis StatSi erT-erTi yvelaze aqtiuri Temi, sadac saojaxo 
mediaciis procesSi advokat-mediatorebs iyeneben. zogierTi advokati, romelic ano-
nimurad darCenas arCevs, ar aris uflebamosili uflebamosileba SeuzRudos an eWvi 
Seitanos araadvokati mediatoris saqmianobaSi, romelic mediacias kerZo praqtikis 
safuZvelze axorcielebs, an gamoTqvas raime pretenzia sasamarTlos mimarT, rome-
lic maT niSnavs mediatorebad. hiunstonis radikaluri pozicia saojaxo mediacias-

Tan dakavSirebiT eyrdnoba harisis olqis davebis gadamwyvet centrs (DRC), romelic 
ufaso mediacias sTavazobs msurvelebs.82 zogadad, arasamewarmeo mediaciis centre-
bis umravlesoba irCevs moxalise mediatorebs, romelTac sxvadasxva profesiuli 
beqgraundi aqvT. miuxedavad imisa, rom harisis olqis davebis gadamwyveti centris 

(DRC) mier warmoebul programaSi CarTuli mediatorebis 85% araadvokati mediato-

rebi arian, sagulisxmoa is faqti, rom zogadad davebis gadamwyveti centris (DRC) me-
diatorebi savaldebuloa, rom iyvnen advokatebi.83 TiTqmis gamoricxulia iseTi ufa-
so mediator provaideris povna, romelsac ojaxuri davebis procesis warmmarTvelad 
mxolod advokati mediatorebi eyoleba. hiunstonis davebis gadamwyvet centrSi 

(DRC), Tu araadvokati mediatori ojaxuri mediaciis saqmis warmoebiT aris daintere-
sebuli, is valldebulia es saqme warmarTos profesional advokatTan erTad.84 hiun-
stonSi zogierTi advokati ganmartavs, rom aRniSnuli sfero mTlianad advokati-me-
diatorebiT aris dakompleqtebuli da araadvokati mediatorebi sasamarTlosagan 
arc ki iReben SeTavazebas mediaciis procesis warsamarTad.85 kvlevis mixedviT, rome-
lic samxreT texasis samarTlis kolejma Caatara, respondentTa umravlesobam ga-

                                                 
78  interviu Norma Trusch, Mediator & Collaborative Att’y, Harris Cnty., in Houston, Tex. (May 16, 2011). 
79  iqve. 
80  ix., mag; El Paso Cnty., Tex., R. 3.16(C); Friend of the Ct. Bureau, State Ct. Admin. Office, Michigan Custody 

Guidelines 11; aseve, ix. 16th Jud. Cir. Ct. of Jasckson Cnty. R. 68.12 („mxareebi uflebamosilni arian 

erToblivad airCion mediatori, romlebsac aqvT ufleba awarmoos mediacia wesi №88.05-is 
gaTvaliswinebiT.).  

81  satelefono interviu Norma Trusch, SeniSvna 77. 
82  Disp. Resol. Ctr. of Harris Cnty., <http://www.co.harris.tx.us/drc/>, [14.03.2012]. (1980, wels Seiqmna 

davebis gadawyvetis centri, romelic aris arasamewarmeo korporacia da dafinansebulia 
hiustonis sasamarTlo asociaciis mier, harisis olqSi). 

83  satelefono interviu Nick Hall, SeniSvna 74. 
84  iqve. 
85  satelefono interviu Carel Stith, Att’y-Mediator, Carel L. Stith, P.C., in Hous., Tex., May 16, 2011, 

aseve, ix. interviu Hon. Bruce Wettman, Dir., Mediation Clinic at S. Tex. Coll. of Law, in Hous., Tex., May 
23, 2011. 
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nacxada, rom saojaxo mediaciaSi CarTul mediatorTa TiTqmis 99% arian advokate-
bi.86 kiTxvaze Tu vis airCevdnen mediatorad Tavad rom dasWirvebodaT, 75%-ma ga-
nacxada, rom isini upiratesobas mianiWebdnen advokat-mediatorebs.87 barbara san-
derland manuso aris aris, erT-erTi yvelaze warmatebuli araadvokati mediatori 
hiunstonSi, romelTanac moxerxda gasaubreba. manuso, romelic aris konfliqtolo-
giis doqtori, ambobs, rom saojaxo mediacia hiunstonSi yovelTvis ganixileboda, 
rogorc advokat-mediatoris saqme da dRemde aseTad rCeba.88 manuso ganmartavs, rom 
„mediaciis winamorbedi iyo kanoni, anu mediacia daiwyo kanonebis safuZvelze da, Se-
sabamisad, mediatorTa umravlesoba advokatebia~.89 Tavis garda, manuso kidev icnobs 
ramdenime araadvokat mediators hiunstonSi, romelTac SeZles yofiliyvnen warma-
tebuli am sferoSi da gaexadaT is maTi Semosavlis wyarod90. hiunstonSi, adgili sa-
dac SesaZloa moiZio advokati da araadvokati mediatorebi aris ojaxuri urTierTo-

bebis momwesrigebeli ofisi (DRO). aRniSnul ofiss sul hyavs 11 mediatori, romelTa-
ganac 2 aris srulganakveTiani advokati-mediatori da 9 — araadvokati.91 miuxedavad 
imisa, rom advokat-mediatorebs mihyavT mediaciis procesis didi nawili, araadvoka-
ti mediatorebis CarTulobac Zalian mniSvnelovania.92 araadvokat mediatorTa Car-
Tulobis aucileblobis gansazRvra, saqmis specifikidan gamomdinare xdeba. kerZod, 

ojaxuri urTierTobebis momwesrigebeli ofisi (DRO) warmarTavs iseT procesebs, 

romlebSic, ZiriTadad, bavSvTa sakiTxebia CarTuli.93  

san antonioSi, beqsaris olqis davebis gadamwyveti centri (DRC) advokat-media-

torebs mimarTavs maSin, Tu ojaxuri dava sasamarTlo garCevamde midis. kerZod, is 

ojaxur davebs 2 kategoriad yofs: saTemo dava da sasamarTlo dava.94 sasamarTlo da-

va miekuTvneba iseT saojaxo disputs, romelic ukve sasamarTlosaa gadacemuli da 

ganxilvas elodeba. rac Seexeba saTemo davas, umravles SemTxvevaSi, mediatorebi ar 

arian advokatebi; miuxedavad amisa, sasamarTloSi Setanili saojaxo davebis gada-

sawyvetad, beqsaris olqis davebis gadamwyveti centri (DRC) erT advokat-mediators 

mainc iyenebs procesSi CasarTavad. warmoebuli saqmidan gamomdinare, SeiZleba aR-

moCndes, rom advokat-mediatorTa garda, saWiroa fsiqiatr-fsiqologebis an sxva 

specialistebis CarTva.95  

miuxedavad imisa, rom dalasis davebis gadamwyveti centri (DRC) ar iTxovs, rom 

ojaxuri mediaciis mwarmoebeli moxalise mediatorebi iyvnen advokatebi, maTi umrav-

lesoba mainc advokatia.96 aRniSnul centrSi sul 19 saojaxo davebis mediatoria, ro-

                                                 
86  S. Tex. Coll. of Law Frank Evans Ctr. for Disp. Resol., Family Mediation in Hous. Survey, May 6, 2011 (av-

toriseul dokumentebSi). 
87  iqve. 
88  satelefono interviu with Barbara Sunderland Manousso, manusos damfuZnebeli Mediation & Alt. 

Disp. Resol. (May 20, 2011). 
89  iqve. 
90  iqve. 
91  satelefono interviu Megan Ultis, SeniSvna 75. 
92  iqve. 
93   iqve. 
94   satelefono interviu Nancy Oseasohn, Intake Mediation Manager, Bexar Cnty. Disp. Resol. Ctr., July 7, 

2011. 
95   iqve. Richard Orsinger, san antonios ojaxis advokati aRniSnavs, rom 1980-iani wlebis da-

sawyisSi san antonio iyo pirveli, sadac mediacia popularuli gaxda mxareebs Soris — ixi-

leT satelefono interviu – Richard Orsinger, Att’y, McCurley Orsinger McCurley Nelson & Downing 
L.L.P, June 18, 2011. dapirispirebuli mxareebi midiodnen advokat-mediatorebTan rCevis 
sakiTxavad. Tumca es meTodi maleve Seiracxa, rogorc interesTa konfliqtis gamomwvevi 
da amitom axali modeli iqna SemoRebuli, rodesac mediatorTan misvlisas, mxareebs 
mediatori ar aZlevda rCevebs da ubralod, ismenda maT argumentebs.  

96  satelefono interviu Kim Martinez, Dir., Disp. Mediation Servs., Inc., June 21, 2011. 
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melTaganac 5 ar aris advokati profesiiT. am xuTidan 2 aris fsiqiatr-fsiqologi. hi-

unstonis msgavsad, mosamarTleebi dalasSic arCeven saojaxo mediacia advokat-medi-

atorebma warmarTon.97 linel inglingi, romelic fsiqiatriis doqtoria, ganmartavs 

mediaciis evoluciis process ramdenime aTwleulis periodSi. misi TqmiT, 1980-ian 

wlebSi, mis mier Catarebuli 40-saaTiani mediaciis treningis damswreebis umravleso-

ba araadvokatebi iyvnen, xolo mis mier Catarebuli saojaxo mediaciis treningis dam-

swreTa mxolod naxevars Sedagnendnen advokatebi.98 es garemoeba droTa ganmavloba-

Si, saqmeebis da sferos specifikidan gamomdinare, Seicvala da ukve treningis dam-

swreTa siis umravlesoba advokatebi iyvnen.99 1990-iani wlebidan inglingma SeamCnia, 

rom advokatebi kidev ufro aqtiurad erTvebodnen mediaciis ferxulSi, radgan ukve 

sasamarTlo avaldebulebda maT yofiliyvnen mediaciis nawili.100 im garemoebam, rom 

mediacia finansurad momgebiani saqme iyo, advokatebis CarTuloba kidev ufro aqtiu-

ri gaxada, ramac gamoiwvia is, rom inglingisa da sxva fsiqiatr-fsiqologebis, ro-

gorc araadvokati mediatorebis CarTulobam procesebSi iklo101.  

galvestonis olqs, texasSi gaaCnia upiratesoba mediaciis sferoSi. den amerso-

ni, romelic aris sasulieri piri da aris samRvdeloebis wevri, warmarTavs mediaciis 

procesebs galvestonis olqSi texasSi. im mediacias uwevs yvela saxis saqmes Tumca, 

ZiriTadad, mainc fokusirebulia saojaxo saqmeebis kuTxiT. amersonma daadastura, 

rom saojaxo mediacia, mainc ufro advokatebis CarTulobas moiTxovs zemoaRniSnul 

olqSi, iseve, rogorc sxva mraval StatSi.102 ukanaskneli aTwleulebis manZilze, man 

daaskvna, rom advokatebis didi nawili mediacias mihyofs xels, radgan garda imisa, 

rom maT amas garkveuwilad sasamarTlo avaldebulebs, es damatebiTi Semosavlis wya-

roc aris.103 garda amisa, texasSi mainc igrZnoba meti mijaWvuloba advokati-mediato-

rebis mimarT, ragdan amas Tavad StatSi arsebuli situacia ganapirobebs.104  

trevisi aris olqi, romelic, aseve, moicavs ostins. texasSi da misi davebis ga-

damwyvet centrSi (DRC) 59 saojaxo davis mediatoridan, mxolod 20 aris advokati.105 

ramdenime faqtori arsebobs, ratomac aris tendencia, rom texasSi saojaxo me-

diaciaSi umravlesad advokatebi arian CarTulebi. upirveles yovlisa, aq samoqalaqo 

saqmeebis mediaciis gavrceleba Zalian swrafad moxda. samoqalaqo saqmeebSi mediaci-

                                                 
97  iqve. 
98  satelefono interviu Lynelle Yingling, Ph.D, J&L Human Sys. Dev., June 21, 2011. 
99  texasis olqebSi, sadac mosaxleobis raodenoba aris 150,000 an meti weliwadSi 2 auci-

lebelia ganixilebodes, rogorc morigebisaTvis gankuTvnili. Tex. Civ. Prac. & Rrem. Code 
Ann. § 155.001, West 2011. am kvirebis ganmavlobaSi sasamarTlom unda gauwios fasilitacia 
morigebis process. ix. 155.003 Id. § 155.003. 

100  interviu Lynelle Yingling, SeniSvna 98. 
101  iqve. 
102  satelefono interviu Dan Amerson, Mediator, Galveston Cnty., Tex., June 20, 2011. 
103  iqve. 
104  iqve. amersoni emxroba mis mosazrebebs sakiTxTan mimarTebiT. rodesac man 1999 wels 

gaiara 40-saaTiani gadamzadeba, uTxres, rom sul tyuilad dakarga dro da energia, aseve 
fuli, radgan mediaciis warmoebis ufleba hqondaT mxolod advokatebs. amersonma maT, ra 
Tqma unda, daumtkica, rom es ase ar aris.  

105  trevisis olqis davebis gadamwyvet centrSi (DRC), sazogadoebas SeuZlia arCevanis 
gakeTeba mediaciis or models Soris, rodesac saqme saojaxo mediacias exeba: e. w. sazo-
gadoebrivi mediacia, rodesac ar aris garantia imisa, rom mediatori aucileblad advo-
kati iqneba profesiiT, meore modeli imas gulisxmobs, rom mediaciaSi aucileblad 
advokati-mediatori iqneba CarTuli. pirveli modelis safasuri ganisazRvreba 50 
dolariT xolo meore — 200-iT. satelefono interviu David Huang, trevissis Temis saqmeTa 
menejeri, June 21, 2011. 
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am SesaZloa didi gavlena moaxdina saojaxo mediaciis warmoebaze.106 cnobili saojaxo 

davebis mediatori hiunstonSi ambobs, rom e.w. `maqos diplomatiis~ modelma (igivea 

rac Suamovloba) didi popularobiT sargebloba daiwyo saojaxo mediaciis kuTxiT 

vidre samoqalaqo sqmeebis mediaciis mxriv.107 saojaxo davebSi, igi ganmartavs, rom 

mxareebi iSviaTad an saerTod ar eswrebian erTobliv sesias, mediaciis dasawyisSic 

ki.108 meore gaxldaT e.w. samoqalaqo samarTaldarRvevis reforma. mesame — ramdenime 

respodentma ganacxada, rom kidev erTi damatebiTi faqtori aris is, rom texasi aris 

erTaderTi Stati, romelic uflebasa aZlevs nafic msajulebs ganixilon sapatimro 

dava.109 sabolood, texasis masStabiT advokatebi acxadeben, rom maT ganapirobes is 

faqti, rom sasamarTlo mediaciisas, swored maT daniSvnas arCevs, radgan swored isi-

ni arian xalxi, romelic exmareba mosamarTleebs iyvnen meored gadarCeulni (xmis uf-

leba aqvT). 

 

2. florida 

 

floridaSi sasamarTlo sistema mediaciis meTods ramdenime aTwleulia iye-

nebs.110 mas mere rac floridaSi mediaciis meTodi Semovida, is sakmaod popularuli 

gaxda, radgan floridis sakanonmdeblo organom da sasamarTlom Seqmna erT-erTi 

Zalze moqnili da yovlismomcveli mediaciis programa, romelic sasamarTlosTan 

mWidro kavSirSia.111 „1987 wlamde, qveyanaSi mediaciis programebi da saojaxo davebis 

SemTxvevebi ZalaSi Sevida da sakanonmdeblo regulaciebze mibmuli gaxda, sadac me-

diatoris gamoZaxeba xdeboda sasamarTlos wardginebiT~.112 sasamarTloze dafuZne-

buli mediaciis programebis ricxvi 1988 wlidan dRemde 14-dan 48-mde gaizarda.113 

„floridas statusis gafarToeba 1987 wels moxda, rodesac mosamarTleebs ufleba-

mosileba mieniWaT arCevanis uflebisa raTa saqmis gadasawyvetad mediaciis meTodic 

gamoeyenebinaT (saqme mediaciisaTvis gadaecaT)~.114 sasamarTlo sesiis mixedviT, ro-

melzec saojaxo mediaciis programa Camoyalibda, „sasamarTloebma mediacias unda 

mimarTon da gadascen iseTi saqmeebic ki, rogorebicaa: ganqorwineba, meurveoba da 

sxva ojaxTan dakavSirebuli sakiTxebi~.115 

 floridaSi, yvela mediators, visac surs, rom sasamarTlom airCios da mediaci-

is procesis warmarTva andos, unda hqondes floridis uzenaesi sasamarTlos mier ga-

cemuli specialuri sertifikati.116 erT-erTi ram, rasac floridas sxva Statebisagan 

gamoarCevs aris is, rom mediatorTa sasertifikato programa da saerTod sertifika-

                                                 
106  sajaro qeisebis Sesaxeb warmoebuli ganxilvebisaTvis ixileT, mag: Alfini J. J., Trashing, Bashing, 

and Hashing It Out: Is This the End of “Good Mediation”?, Fla. St. U. L. Rev., Vol. 19, 1991, 47; Riskin L. L., 
Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Perplexed, Harv. Negot. L. 
Rev., Vol. 1, 1996, 7; Welsh N. A., The Thinning Vision of Self-Determination in Court-Connected Mediation: 
The Inevitable Price of Institutionalization?, Harv. Negot. L. Rev., Vol. 6, 2001, 1. 

107  interviu Hon. Bruce Wettman, SeniSvna 85. 
108  iqve. 
109  ix.Tex. Fam. Code Ann. § 105.002, West 2008. 
110  ixileT mag: satelefono interviu Hon. Bruce Wettman, SeniSvna 85; Alternative Dispute Resolution, 

Fla. State Cts., <http://www.flcourts.org/gen_public/adr/adrintro.shtml>, [14.03.2012]. 
111  iqve. 
112  iqve. 
113  iqve. 
114  iqve. 
115   Fla. Stat. Ann. §44.102(2)(c), West 2003. 
116  ix. Fla. Stat. Ann. §10.100, West 2010. 
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tis miReba qulobrivi sistemidan gamomdinareobs.117 imisaTvis, rom mediatoris kva-

lifikacia mieniWos pirovnebas, man saTanado qulebi unda daagrovos, raTa sertifi-

kati miiRos.118 saojaxo davebis procesis warmmarTvelo mediatori valdebulia hqon-

des bakalavris diplomi da minimum 100 sasertifikato qula, romelic treningebis 

procesSi unda daagrovos.119 davebis gadamwyvet centrs (DRC), romelic bazirebulia 

floridis uzenaesi sasamarTlos SenobaSi, hyavs 2, 168 mediatori, romelic saojaxo 

disputebs warmarTavs. TiToeuli maTgani sertificirebulia floridis uzenaesi sa-

samarTlos mier.120 aRniSnuli raodenobidan 1, 127 aris araadvokati mediatori da 

1041 profesiiT advokati mediatori.121 davebis gadamwyveti centris (DRC) mediator-

Ta reportingis sistema aCvenebs, rom araadvokati mediatorebi profesiis mixedviT 

Semdegnairad iyofian:  

fsiqolog-fsiqiatri = 398; biznesseqtori = 80; maswavlebeli = 93; buRalteri = 

63; eqimi/stomatologi = 2; saxelmwifo moxele = 93; samxedro = 8; sxva = 123.122 

dRemde, floridaSi advokati mediatorebi uflebamosilni iyvnen (hqondaT Sesa-

bamisi sertifikati) waremarTaT samoqalaqo saqmeebi, maSin rodesac araadvokatebs Se-

eZloT mediacia gaewiaT ojaxuri saqmeebisaTvis.123 garda amisa, imisaTvis rom gamxda-

riyavi ojaxis mediatori da sertifikati moeca floridas uzenaes sasamarTlos, unda 

yofiliyavi advokati profesiiT an unda yofiliyavi sertificirebuli buRalteri.124  

floridaSi ojaxuri sasamarTlo mediaciis programebi ZiriTadad, dakompleq-

tebulia Statiani mediatorebiT (romlebic sasamarTloSi muSaoben), romelTac kon-

kretuli saqmis arsebobis SemTxvevaSi eZaxis sasamarTlo.125 sasamarTloebis umrav-

lesoba kontraqtiT qiraoben mediatorebs, radgan amgvari meTodiT mediatoris mow-

veva ufro iafi ujdebaT vidre maTi srul ganakveTze StatSi daniSvna. kontraqtiT 

daqiravebul mediatorebs an fiqsirebul Tanxas uxdian an saaTobrivad, maT mier ga-

weuli Sromis Sesabamisad, Tumca texasis StatSi situacia gansxvavebulia, rodesac 

mowveuli mediatorebi Tavad asaxeleben Tanxis odenobas.126  

sasamarTlo mediacia floridaSi, ZiriTadad, mainc rCeba advokati da araadvo-

kati mediatorebis `nakrebad~ (miqsad), Tumca olqebis mixedviT situacia mainc gan-

sxvavdeba. palm biCSi me-15 saolqo sasamarTlos, davis alternatiuli gadawyvetis 

                                                 
117  iqve. §10.105. 
118  iqve. §§10.100–10.105. 
119   ix. §§ 10.100, 10.105. 
120  ix. Dispute Resolution Center Mediator Reporting System, Fla. Statects., <http://199.242.69.70/pls/drc/drc_main_ 

screen>, [3.02.2012]. es ricxvebi eyrdnoba sxvadasxva tipis mediatorTa kvlevas. 
121  iqve. 
122   iqve. 
123   ix. Proposed Standards of Prof’l Conduct for Certified and Ct.- Appt’d Mediators, 604 So. 2d 764, Fla. 1992 

(dadasturebulia Fla. R. Certified & Ct.-Appt’dMediators 10. 010, 1992) (codified as amendedat Fla. Stat. 
Ann. §10.100)). 

124  In re Amendments to the Fla. Rules for Certified & Ct.-Appt’d Mediators, 762 So. 2d 441, 449 , Fla. 2000; aseve 
ix. Sup. Ct. Offla., Annual Report 17, 2006. 

125  ix. Sip. Ct. of Fla., Comm’n on Trial Ct. Performance & Accountability, Recommendations for dispute resolution 
services in Florida’s Trial Courts, 43, 2008, http://www.flcourts.org/gen_public/court-services/bin/ADRMedia 
tionReport08-2008.pdf>. 

126  Velikonja, SeniSvna 51, 267 (zogierT Stats aqvs sakuTari regulacia mediaciis gadasaxadis 
dawesebasTan dakavSirebiT) aseve, ix. Fla. Disp. Resol. Ctr., Florida Mediation & Arbitration Programs: 
Acompendium, Sharon Press ed., 18th ed. 2005, 84–86 (floridis olqis sasamarTlos mier SemuSave-
buli gadasaxdi mediatorTaTvis) aseve, ix. Harris Cnty., Tex.,Civ. Ct. at Law, No. 4, Mediation 
Instructions, Harris Cnty., Tex., Civ. Ct. at Law No. 4, <http://www.ccl.hctx.net/civil/4/ Mediation% 20Instru 
ctions%20for%20Case%20Parties.pdf>, [14.03.2012] (harisis olqSi, texasSi mediators mxareebma 
unda gadauxadon 400-400 dolari) 
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programaSi (ADR) srul ganakveTze iricxeba 4 mediatori,127 romelTaganac mxolod 1 

aris profesiiT advokati da aseve aqvs mentaluri janmrTelobis problemebis mqone 

adamianebTan muSaobis gamocdileba da xarisxi.128 garda amisa igive, me-15 saolqo sasa-

marTloshyavs 30 kontraqtori mediatori, romelTaganac umravlesona aris profesi-

iT advokati.129 kontraqtor mediatorebs 2-saaTiani sesiis CatarebaSi daaxloebiT 

125 aSS dolars uxdian.130 orlandoSi, me-9 saolqo sasamarTloSi, iricxeba 29 kon-

traqtori mediatori, romlebic ojaxuri saqmeebis mediacias awarmoeben, maTgan 19 

aris advokati.131 danarCeni ki sxvadasxva dargis specialistebi arian, maT Soris eqime-

bic.132 zogierT olqSi, advokatTa raodenoba, romelsac sasamarTlo qiraobs media-

ciisaTvis cotaa. es SeiZleba imiTac iyos gamowveuli, rom maT cotas uxdian.  
Tumca, erT-erTi mizezi, risTvisac advokatebi mediaciis saqmis warmarTvas 

Tanxmdebian, aris gamocdileb moxveWa. aseve sagulisxmoa, rom mediatorTa raodeno-
bis kleba floridaSi ufro interdisciplinarulia vidre igive situacia texasSi. am-
gvari klebis dawyeba floridaSi saqmeSi advokat-mediatorTa Cabmam ganapiroba. mel 
rubini, romelic aris cnobili advokati-mediatori da mediaciis treneri maiamiSi, 
ganmartavs, rom 30 wlis win, floridaSi, sojaxo mediaciis warmmarTvelni ZiriTadad 
iyvnen eqimebi (sxvadasxva profilis).133 bil moreno, me-15 saolqo sasamarTlos davis 

alternatiuli gadawyvetis programis (ADR) direqtori, acdaxebs, rom floridaSi 
situacia texasis msgavsad warimarTa, saxeldobr ki, advokati mediatorebi naklebad 
motivirebulni iyvnen mediaciis warmarTvisas vidre zemoxsenebuli profesiiT eqimi 
mediatorebi134. enTuziazmis amgavri nakleboba sxvadasxva garemoebiT iyo ganpirobe-
buli, Tumca erT-erTi umTavresi damabrkolebeli garemoeba advokati-mediatorebi-
saTvis gaxldaT is, rom molaparakkebisas mesame mxare unda CarTuliyo. es iyo manam 
sanam, advokatebma ar aRiares, rom mesame mxaris CarTva mediaciaSi ganapirobebda 
imas, rom isini Tavad xdebodnen mediaciiT dainteresebulni da es maTTvis sakmaod 
seriozuli wamowyeba iyo.135 

advokatTa cvlis raodenoba ricxvebSia asaxuli. amJamad, floridis uzenaesma 
sasamarTlom sertifikati gasca 398 mentaluri janmrTelobis specialistze, ro-
gorc mediatorze (fsiqiatri, eqimi), Tumca mTliani raodenoba sasamarTloSi dasaq-
mebuli mediatorebis utoldeba 2,168 .136 es aris mxolod 18%, rac sakmaod sakvirve-
lia, radgan cota xnis win profesiiT eqimi mediatorebi iyvnen mmarTveli Zala media-
ciis procesSi. maSin rodesac araadvokati mediatorebi Cabmulni arian floridis sa-
samarTlo mediaciis mrogramebSi, kerZo ojaxuri mediaciis warmmarTvelebad gvev-
llinebian advokatebi.137 mediaciis eqspertebi floridis SemTxvevaSi, revoluciur 
cvlilebebze saubroben Tumca aRniSnuli cvlilebebi texasTan SedarebiT naklebad 

                                                 
127  satelefono interviu Bill Moreno, Alt. Disp. Resol. Dir.,15th Jud. Cir. Ct. of Fla., July 14, 2011. 
128  iqve. 
129  iqve. 
130  iqve. 
131  2011 Family Mediators, Ninth Judicial Cir. Ct. Offla., <http://www.ninthcircuit.org/programs-services/dispute-

resolution-services/family_mediators.shtml>, [10.04.2012]; aseve, ix. satelefono interviu Genie 
Williams,  Dir., 9th Jud. Cir. Ct. of Fla., Disp. Resol. Servs., July 14, 2011 (vardnis dadastureba). 

132  Ninth Jud. Cir. Ct. Offla., SeniSvna 131; interviu Genie Williams, SeniSvna 131. 
133  satelefono interviu Mel Rubin, Att’y-Mediator, Miami, Fla., May 20, 2011; aseve, ix. satelefono 

interviu Charles Castagna, Att’y-Mediator, Clearwater, Fla., July 27, 2011 (dasturi imisa, rom adre 
eqimebi sWarbobdnen mediaciis procesSi advokat-mediatorebs). 

134  interviu Bill Moreno, SeniSvna 127. 
135  iqve. 
136  ix. Dispute Resolution Center Mediator Reporting System, SeniSvna 120. cifrebi mowodebulia kvlevis 

safuZvelze, mediatorTa funqciis gansazRvris mizniT. 
137  interviu Bill Moreno, SeniSvna 127. 



 

 172 

eqstremaluria. miuxedavad amisa, floridaSi Tu araadvokat mediatorebs surT me-
diaciiT fuli iSovon, maT mravali mkacri gamocdis gavla uwevT138. mediatorTa um-
ravlesoba, gansakuTrebiT araadvokati mediatorebi „araviTar SemTxvevaSi ar tove-
ben TavianT samsaxurebs“ ambobs advokati-mediatori helen steini, maiamidan, flori-
da139. zogierTi eqsperti ambobs, rom arian araadvokati mediatorebi, romlebmac Ta-
vadac ar ician Souloben Tu ara fuls amiT.140 sxvebi ki fiqroben, rom araadvokati me-
diatorebisaTvis fulis Sovna mxolod mediaciis procesis warmarTviT, Zalian iSvi-
aT gamonakliss warmoadgens.141 

 

3. ilinoisi 

 

texasisa da floridas msgavsad, ilinoisSic saojaxo mediacia ukanaskneli 30 

wlis manZilze aqtiurad gamoiyeneboda.142 Tumca ilinoisSi, texasisa da floridasa-

gan gansxvavebiT, saojaxo mediacia ar iyo ise farTod gavrcelebuli da ar qonda mox-

veWili iseTi popularoba, rogorc wina ori Statis SemTxvevaSi vnaxeT. es sakiTxi, 

ilinoisis or cnobil da gamocdil mediatorTan gavnixileT, romelTac ilinoisSi 

amgvari tendenciis arseboba, Tavad Statis sasamarTlo xelisuflebisagan sakiTxis 

mimarT undoblobiT axsnes.143 rodesac Cven ganvumarteT maT, rom, marTalia, flori-

daSi sasamarTlo xelisufleba sakmaod gavleniani iyo, Tumca imaves Tqma texasis Sem-

TxvevaSi ar SeiZleboda,144 maT gviTxres, rom ilinoisi es iyo Stati, sadac sasamar-

Tlo xelisufleba antipatiurad iyo ganwyobili Tavad mediaciis meTodisadmi, Tum-

ca axla ase aRar aris145. miuxedavad imisa, rom ilinoisSi profesional mediatorTa 

jgufi — ilinoisis mediaciis sabWo, 1982 wlidan arsebobda, erT-erTi gamocdili me-

diatoris mtkicebiT „mediaciis sazogdoeba ilinoisSi namdvilad ar aris Zlieri. Za-

lian SezRudulia~.146 ilinoisis Statis, kukis olqSi, Cikagos saolqo sasamarTloSi, 

saojaxo mediacia farTod gamoiyeneboda 1982 wlidan.147 kukis olqis, saolqo sasamar-

Tlos ojaxuri urTierTobis ganyofileba, yvela sakiTxs, romelic dakavSirebulia 

meurveobasTan da ganqorwinebis Semdgom Svilis monaxulebis procedurebTan gadas-

cems e.w. qorwinebisa da ojaxis sakonsultacio samsaxurs (MFCS).148 es aris ufaso ser-

                                                 
138  interviu Mel Rubin, SeniSvna 133; aseve, ix. interviu Charles Castagna, SeniSvna 134. aRniSnuli 

eqspertebi gamokiTxul iqnen raTa daesaxelebinaT araadvokati mediatorebi, romlebic 
Semosavals mediaciiT iRebdnen. 

139  satelefono interviu Helen Stein, Aug.1, 2011. 
140  iqve. 
141  interviu Charles Castagna, SeniSvna 133. 
142  ilinoisis sasamarTlo mediaciis Sesaxeb magaliTebis ganxilvisaTvis ewvieT bmuls: 

Resolution Systems Institute, <http://www.aboutrsi.org>, [14.03.2012]. 
143  interviu Corinne (Cookie) Levitz, Bd. of Dirs., Ass’nfor Conflict Resol., Chi. Chapter, in Chi., Ill., July 7, 

2011; interviu Susan Yates, Exec. Dir., Resol. Sys. Inst., in Chi., Ill., June 28, 2011. 
144  maSin, rodesac texasis Statis uzenaesma sasamarTlom mediaciis meTodis farTod gavr-

celebaSi monawileoba ar miiRo, aman stimuli misca sasamarTlo sistemis sxva warmomad-
genlebs lideris pozicia daemkvidrebinaT. aRsaniSnavia, saapelacio sasamarTlos mTavari 
mosamarTle, Frank Evans, romelic ADR-is mamamTavrad iTvleba texasSi. 

145  interviu Corinne (Cookie) Levitz, SeniSvna 143; interviu Susan Yates, SeniSvna 143. 
146  interviu Brigitte Bell, xelmZRvaneli da damaarsebeli, Bell B. S., P.C., in Chi., Ill., June 30, 2011. 
147  ix. Illinois Court ADR Sourcebook, Rsi’sct. ADR Resource Ctr., <http://courtadr.org/sourcebook/ 

programs.php?ID=3&b1=proc&b2=65&menuID=69&menuanchor=anchord&submenuID=73&submenuanchor=a
nchord>, [14.03.2012]. 

148  MFCS programis ganxilvisaTvis ix. Zingery Sh., Levitz C. (Cookie), Royko D., Screening for Domestic 

Violencein Family Mediation Cases, in Innovations in Court Services, Erickson C. A. ed., 2010, 41, 41–60; da 

Illinois Court ADR Sourcebook, SeniSvna 147. ganmarteba: MFCS-is programa Sedgenilia am 
wyaroebidan da aseve koni (kuki) levitsTan interviuebis safuZvelze, SeniSvna 143. 
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visi, rasac sasamarTlo sistema sTavazobs maT visac sWirdeba da misi realuri Rire-

buleba wliurad daaxloebiT 2, 400 dolaria.149 e.w. qorwinebisa da ojaxis sakonsul-

tacio samsaxuri (MFCS), ganqorwinebis saqmis warmoebisas ar ixilavs finansur sa-

kiTxebs.150 misi arsebobis istoriis manZilze, qorwinebisa da ojaxis sakonsultacio 

samsaxuri (MFCS) dakompleqtebuli iyo, ZiriTadad, profesiiT eqimi mediatorebiT 

(fsiqiatr-fsiqologebiT)151. 1991 wels korin (kuki) levitsi gaxda pirveli advokati-

mediatori qorwinebisa da ojaxis sakonsultacio samsaxurSi (MFCS).152 qorwinebisa 

da ojaxis sakonsultacio samsaxurSi (MFCS) aris daaxloebiT 19 Statiani mediatori, 

romelTaganac 5 aris profesiiT advokati da 14 sxva profesiis warmomadgeneli (Ziri-

Tadad, fsiqiatr-fsiqologebi).153 rodesac is daiqiraves, levitsma ganacxada „ise mi-

yurebdnen TiTqos ucxoplaneteli viyavi. gansakuTrebiT fsiqiatr-fsiqologi medi-

atorebisagan iseTi muxti modioda, rom TiTqos saojaxo mediacia maTi sakuTreba 

iyo, radgan maT yvelaze kargad esmodaT Tu ra stresTanaa dakavSirebuli ojaxis dan-

greva~.154 miuxedavad imisa, rom dasawyisSi mas eWvis TvaliT uyurebdnen, levitsis 

ganmartebiT, droTa ganmavlobaSi es eWvebi gaqarwylda da advokati-mediatorebic 

saqmis warmoebaSi aqtiurad Caebnen.155  

zogadad, MFCS mediatori dReSi ori mediaciis process warmarTavs, romlebic 2-2 

saaTs grZeldeba.156 molodini aris Semdegi, rom TiToeuli saqme Sedgeba erTi sawyisi se-

siisagan da Semdeg 2 damatebiTi mediaciis procesisagan (ganxilvisagan).157 Tuki saWiroa, 

mesame sesiac SeiZleba daematos, manam sanam sasamarTlo mosmenis TariRi gaxdeba cnobi-

li.158 levitsi ganmartavs: „Cvenze zewola ar xdeba imisaTvis, rom procesi davaCqa-

roT~.159 erT-erTi umTavresi cvlileba saojaxo mediaciis procesSi, romelsac respo-

dentebi intervius mimdinareobisas xazs usvamdnen iyo ojaxuri Zaladobis SemTxvevebis 

mimarT maRali delikaturoba, gansakuTrebiT sasamarTlo programebSi. warsulSi, ro-

desac gamocdil mediatorTa umravlesoba e.w. „haines modelis“160 mixedviT gadioda ga-

damzadebas, maT aswavlidnen, rom mxareebi erTad SeenarCunebinaT. levitsi ixsenebs in-

cidents, romelic am kuTxiT erT-erT mniSvnelovan qeisad SeiZleba miviCnioT:  

1989 wels, CikagoSi AFCC konferenciaze, ojaxuri Zaladobis winaaRmdeg meb-

rZolTa jgufma gamarTa aqcia, imis moTxovniT, rom ojaxis mediatorebma da sxvebma 

unda gaiTvaliswinon ojaxuri Zaladobis SemTxvevebis albaToba, manam sanam saojaxo 

mediaciis process mihyofen xels. Sedegad, qorwinebisa da ojaxis sakonsultacio sam-

saxurma (MFCS) Seqmna ojaxuri Zaladobis winaaRmdeg mebrZoli komiteti. rodesac me 

mivedi qorwinebisa da ojaxis sakonsultacio samsaxurSi (MFCS), isini aRniSnul sa-

kiTxs Zalian seriozulad uyurebdnen. me darwmunebuli var, rom ojaxuri Zaladobis 

                                                 
149  Illinois Court ADR Sourcebook, SeniSvna 147. 
150  interviu Corinne (Cookie) Levitz, SeniSvna 143. 
151  Illinois Court ADR Sourcebook, SeniSvna147. 
152  interviu Corinne (Cookie) Levitz, SeniSvna 143. 
153  Illinois Court ADR Sourcebook, SeniSvna 147. 
154  interviu Corinne (Cookie) Levitz, SeniSvna 143. 
155  iqve. 
156  iqve. 
157  iqve. 
158  iqve. 
159  iqve. 
160  John Michael Haynes cnobili iyo, rogorc ganqorwinebis Tanamedrove mediaciis mamamTavari. 

Haynes iyo saojaxo mediatorTa akademiis damaarsebeli da prezidenti, romelsac gadamza-
debuli hyavs 20 000-ze meti mediatori msoflios masStabiT. Young P. M., A Connecticut Mediator 
ina Kangaroo Court?: Successfully Communicating the “Authorized Practice of Mediation” Paradigm to “Unau-
thorized Practice of Law” Disciplinary Bodies, S.Tex. L. Rev., Vol. 49, 2008, 1047, 1055 n.17. 
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damalva (konfidencialurobis interesebidan gamomdinare) Zalian mniSvnelovani da sa-

sicocxloa, Tumca mgonia, rom zogierTi advokat-mediatori amas ar akeTebs, da fsiqo-

log-fsiqiatrebic ki ar arian am Temis mimarT saTanadod sensitiurebi. es namdvilad, 

rom mediaciis procesis saqmea. Tu Sen am kuTxiT ar gaqvs saTanado gadamzadeba miRebu-

li, es ar unda akeTo.161  

brijit beli, kerZo advokat-mediatori, romelsac aqvs mravalwliani gamocdi-

leba aRniSnul sferoSi, levitsis msgavsad igive damokidebuleba daafiqsira ojaxu-

ri Zaladobis sakiTxis mimarT sensitiurobasTan dakavSirebiT da miseuli ganmarte-

bac gaakeTa:  

rac ufro meti advokati cdilobs warmarTos mediaciis procesi, es imas niSnavs, 

rom umTavresi mizani mxolod sakiTxis gadaWraa da meti araferi, magram maT meti ana-

lizis gamoCena marTebT. Tumca advokatebi, romlebic sakuTar Tavs mediatorebs 

uwodeben xSir SemTxvevaSi, sakiTxSi Rrmad Caxedulni srulebiT ar arian. magaliTad, 

isini konfidencialurobis dacvas did yuradRebas ar aniWeben da srulebiT ver xeda-

ven problemas ojaxuri Zaladobis faqtebis farTod gamoaSkaravebaSi, radgan fiqro-

ben, rom am sakiTxs mxolod mediaciiT aRmofxvrian.162  

belis TqmiT, advokat-mediatorTa ricxvi sakmaod gaizarda da Tavad termini 

„mediatori“ ukve farTod ixmareba: „1985 wels advokatebs sulac ar undodaT ewarmo-

ebinaT mediaciis procesi. amJamad ki, Tu advokati aris e.w. GAL (rac niSnavs mcirew-

lovanTa an im adamianTa interesTa damcveli, romlebsac sasamarTloze sakuTari in-

teresebis dacva ar SeuZlia), maTi saqmianoba kvalificirdeba, rogorc „mediacia“.163  

kerZo ojaxis mediatorebi, romlebic gamovikiTxeT acxadebdnen, rom ilinoisis 

saojaxo sasamarTlo ZiriTadad ar iyo mimarTuli, rom saqmis ganxilva mediatorisaTvis 

gadaeca: „ojaxis advokatebs surdaT yvela saqme Tavad ewarmoebinaT da bolomde mieyva-

naT~.164 beli ganmartavs: „saojaxo sasamarTlo dainteresebulia imaSi, rom moipovos sa-

kuTari Semosavali, raTa iarsebos. isini, im saqmeebs, romlebic maTTvis momgebiania ar 

gadascemen mediacias. isini mediacias gadascemen mxolod im rTul sakiTxebs, romelTa 

gadawyvetac Tavad uWirT~.165 beli aseve adasturebs, rom swored am mizezis gamo, is oja-

xis advokatebisagan Zalian mcire raodenobis saqmes Tu miiRebs samuSaod. is ZiriTadad 

samuSaos eqimebisagan da ukve kmayofili klientebisagan iRebs. garda amisa, man ganacxada, 

rom im advokatTa ricxvi, romelTac mediatoroba surT, dRiTidRe imatebs:  

isini xedaven, imisaTvis rom Semosavali hqondeT, garda arsebuli profesiisa, ki-

dev raime `instrumenti~ unda daumaton sakuTar „samuSao iaraRebis kompleqts“. Tumca, 

ojaxis advokatebi, saqmes mediacias arafriT gadascemen, radgan procesis marTva Tava-

dac SeuZliaT, rac maTTvis damatebiTi Semosavlis wyaroa. ase rom, Zalian didi konku-

renciaa. Tumca Tuki msgavsi ram moxda da saqme sxva advokats gadaeca, es imitom, rom isi-

nic igives elian ama Tu im kolegisagan momavalSi166.  

amrigad, miuxedavad imisa, rom ilinoisis StatSi (gansakuTrebiT kukis olqSi) 

kerZo saojaxo mediacia izrdeba, sasamarTlos mimarTvianoba raTa saqme gadaeces 

kerZo ojaxis mediatorebs, mainc iSviaTobad rCeba.  

Tumca, zogadad, is eTanxmeba bels da ambobs, rom kerZo mediacia ganqorwinebis 

procesis warsamarTad ar aris Zalian gavrcelebuli ilinoisSi, karen Seldsi, kerZo 

                                                 
161  interviu Corinne (Cookie) Levitz, SeniSvna 143. 
162  interviu Brigitte Bell, SeniSvna 146. 
163  iqve. 
164  iqve. 
165  iqve. 
166  iqve. 
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mediatori, romelsac saojaxo davebis sasamarTloSi mosamarTled muSaobis 13-wlia-

ni gamocdileba aqvs, optimizms gamoTqvams, rom es tendencia icvleba.167 man ganmarta, 

rom qorwinebisa da ojaxis sakonsultacio samsaxuris (MFCS) mier SemuSavebulma 

programebma sakmaod didi roli iTamaSa kerZo mediaciis popularizaciis mimarTu-

lebiT da seriozuli safuZveli da ganaTleba misca mosamarTleebs mediaciis kuTx-

iT. is aseve eTanxmeba bels im sakiTxSi, rom mwvave konkurencia arsebobs mediaciasa da 

saojaxo sasamarTlos Soris saqmeebis ganxilvis kuTxiT: „ganqorwinebis saqmis warmo-

ebis SemTxvevaSi, ratom dauTmobs ojaxis advokati aRniSnul saqmes sxva mediaciisaT-

vis~?168 amrigad, misi gancxadebiT, ganqorwinebis procesis warmarTvaSi saukeTeso me-

diatorebi profesiiT ar arian advokatebi. Seldsis, rogorc kerZo saojaxo media-

toris warmateba, imiTac aris ganpirobebuli, rom is saojaxo sasamarTlos aqtiuri 

wevri ar aris, Tumca misi maRali praqtika e.w. sasamarTlo arbitraJisa da mediaciis 

samsaxuris (JAMS) wevrobis damsaxurebadac SeiZleba CaiTvalos.169  

ilinosis Statis sxva olqebSi, sadac aseve aris saojaxo mediaciis programebi, es 

niSa mainc advokatebis mieraa dakavebuli e.w. “lawyer colonization.” kukis olqis erT-erTma 

kerZo mediatorma Tqva: „leikis da dupaJis olqebs ar aqvT qorwinebisa da ojaxis sakon-

sultacio samsaxurebi (MFCS), Tumca aqvT winaswar damtkicebuli siebi, saidanac irCeven 

mediatorebs~.170  

lin grafinma, romelic aris cnobili saojaxo mediatori leikis olqSi, ilinoisSi, 
ufro detaluri ganmarteba gaakeTa imisa Tu ra situaciaa mediaciis mxriv Statis iseT 

olqebSi, rogorebicaa laeiki, makhenri da dupaJi.171 misi TqmiT aRniSnul olqebSi gan-
qorwinebis saqmeebis mediaciisaTvis gadacema 1980-iani da 90-iani wlebis periodSi da-
iwyo, rasac sxvadasxva mizezebi hqonda, risTvisac sasamarTlo sistemis asociacias spe-

cialuri kanonproeqtis Seqmnac ki daevala:172  

sasamarTlo sistemis asociaciam, imisaTvis, rom sakuTari wevrebisaTvis saqmeebi 

ar moeklo, SeimuSava kanonproeqti, romlis Tanaxmadac, mxolod advokatebi iTvlebod-

nen kvalificiur mediatorebad. zogierTma Cvenganma amgvari wesebis winaaRmdeg preten-

ziebi gamoTqva. Cven yovelTvis gvwamda, rom saojaxo mediacia disciplinaTSorisi sfe-

ro iyo da mis advokatirebas vaxdendiT sasamarTlos winaSe. maTTvis (sasamarTlo siste-

misaTvis) araadvokat mediatorTa CarTuloba procesSi piriqiT, metad komfortuli un-

da yofiliyo, radgan, xSir SemTxvevaSi, mediaciis procesis warsamarTad fsiqiatr-fsi-

qologebs iyenebdnen.173  

amJamad qveyanaSi sasamarTlo siebi da saojaxo mediatorTa CamonaTvali dis-

ciplinaTSorisia, Tumca sasamarTlos mainc upiratesoba eniWeba.  
mosamarTleebs uyvarT iseTi xalxis daniSvna vinc ukve ician rasac warmoadgens. 

isini icnoben advokatebs da niSnaven maT, Tumca aseve SesaZloa daniSnon araadvokate-
bic, romlebis saqmianobasac aseve kargad icnoben. rodesac saqme sasamarTlo gankar-
gulebiT gadaecema mediacias da sakiTxi sakmaod cvalebadia, maSin mosamarTle saWi-
rod miiCnevs saqmeSi profesiiT fsiqologi mediatoris CarTvas.174 

                                                 
167  interviu Honorable Karen Shields, Mediator, JAMS, in Chi., Ill., June 24, 2011. 
168  iqve. 
169  JAMS, yvelaze didi davis alteratiuli gadawyvetis (ADR) servis provaideri msoflioSi 

About Jams, Jams: The Resolution Eexperts, <http://www.jamsadr.com/aboutus_overview>, [14.03.2012]. 
170  interviu Brigitte Bell, SeniSvna 146. 
171  satelefono interviu Lynn Gaffigan, Mediator, Lake Cnty., Ill., Oct.14, 2011. 
172  iqve. Tumca, Gaffigan-ma aseve aRniSna, rom zogierT qveyanaSi, eqimi-mediatorebi (fsiqiat-

rebi) aseve CarTuli iyvnen sakomisio mosmenebSi, sadac wesebis SemuSaveba/Camoyalibebis 
procesi mimdinareobda. 

173  iqve. 
174  iqve. 
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sxva faqtorebi, ramac ilinoisis StatSi mediaciis procesSi Cabmuli advokatebis 

raodenoba gazarda, iyo e.w unificirebuli mediaciis aqti (IUMA) da, aseve, samTan da-

kavSirebuli saqmeebi. ilinoisma unificirebuli mediaciis aqti (IUMA) 2002 wels mii-

Ro.175 aRniSnuli aqtis me-10 paragrafSi weria — „advokati an sxva vinme, visac mxare air-

Cevs uflebamosilia mihyves Tavad mxares da monawileoba miiRos mediaciis proces-

Si~.176 unificirebuli mediaciis aqtis (IUMA) Tanaxmad, amJamad advokatebi uflebamo-

silebi arian daeswron mediaciis process, romelic sasamarTlo programis mier imar-

Teba177, Tumca sagulisxmoa, rom adre maT amgvari Sesaxlebloba ar hqondaT. garda ami-

sa, 1990-ian wlebis SuaSi, ilinoisis Statis olqebis naxevarze metma miiRo sasamar-

Tlos mier dawesebuli mediaciis programa, romelic, ZiriTadad, samoqalaqo tipis 

saqmeebis ganxilvisaTvis iyo mimarTuli.178 am programebis gavrcelebis da gapopula-

rulebis gamo, advokatebi mediaciis processSi ufro siRrmiseulad gaerkvnen da ukve 

mxareebs Soris mediaciasac Tavisuflad axdendnen. isini srulfasovan mediatorebad 

iqcnen.  

ilinoisis uzenaesma sasamarTlom daadgina, rom Statis yvela olqSi unda vrcel-

debodes adgilobrivi kanonebi sameurveo mediaciasTan dakavSirebiT, Tumca moSore-

biT mdebare olqebSi Camoyalibda saojaxo mediatorTa disciplinaTSorisi erToba.  

Cikagos magaliTze erT-erTi cnobili saojaxo mediatori da treneri Semdeg mo-

sazrebas sTavazobs mkiTxvels: „moSorebiT mdebare olqebSi, mosamarTleebis nacnobo-

bazea damokidebuli mediaciis procesSi fsiqiatrebi CaerTvebian Tu profesiiT advo-

katebi~.179 

 
g. wamoWrili Temebi 

am nawilSi, ganvixilavT da SemogTavazebT zogierTi tendenciis Sesaxeb ganmarte-

bebs, romlebic kvlevis Sedegad wamoiWra. Cven isini xuT ZiriTad Temad davajgufeT.  

1. zogadad, ganqorwinebis procesi kanoniT regulirdeba. 
mediaciis roli aris, saqmis ganxilvis Sedegad miRweul iqnas SeTanxmeba. maSasa-

dame, zogadad gavrcelebuli mosazrebis mixedviT, imisaTvis, rom mediatorma media-
ciis procesi warmarTos, is ar aris valdebuli siRmiseulad icodes im sferos deta-
lebi, ra sferoSic igi mediaciis process awarmoebs, maT Soris aris samarTlebrivi 
sferoc.180 miuxedavad amisa, es zogadi mosazreba mediatorTa Sesaxeb, saojaxo samar-
Tlis sferoSi detalur ganmartebas moiTxovs. zogierTi dakvirebis mixedviT, arse-
bobs sruliad gansxvavebuli ojaxuri davebi, radgan magaliTad ganqorwinebis sa-
kiTxis mediaciisas, saWiroa mediatorma procesSi samarTlebrivi sakiTxebi axsenos181. 
erT-erTi komentatoris mosazrebis mixedviT, ganqorwinebis saqme, samarTebrivi sa-
kiTxebis Caurevlobis gareSe ver gadawydeba.182 im SemTxvevaSic ki, Tu ganqorwinebis 
mediaciis sakiTxebi mxolod meurveobisa da Svilis monaxulebis saqmeebiT Semoifar-
gleba, am SemTxvevaSic ki ver avcdebiT samarTllebriv sakiTxebs. ase rom, amgvari sa-

                                                 
175  ix. Ill. Unif. Mediation Act, 710 ILL. COMP. STAT. 35/1–16, West 2007. 
176  710 ILL. Comp. Stat. 35/10. 
177  iqve. 
178  damatebiTi da detaluri informaciisaTvis ix. Schmitz S. J., A Critique oftheIllinois Circuit Rules 

Concerning Court-Ordered Mediation, Loy. U. Chi. L. J., Vol. 36, 2005, 783. 
179  interviu Lynn Gaffigan, SeniSvna 171. 
180  Foster & Kelly, SeniSvna 17, 668. 
181  iqve. 
182  Schoenfield N. M., Turf Battles and Professional Biases: An Analysisof Mediator Qualificationsin Child Custody 

Disputes, Ohio St. J. on Disp. Resol., Vol. 11, 1996, 469, 481 (citireba: Coombs R. M., Noncourt-Connected 
Mediation and Counseling in Child - Custody Disputes,17 Fam. L. Q., 1984, 469, 493). 
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kiTxebis ganxilvas, saboloo jamSi, mainc samarTlebriv garCevamde mivyavarT da sa-
boloo ganaCens masTan mimarTebaSi sasamarTlo Rebulobs da amowmebs. ase rom, samar-
Tlebrivi struqturebi saojaxo kanonmdeblobis SemTxvevaSi mainc wamyvan adgils 
ikaveben183. mnukinisa da kornhauseris dakvirveba gvaCvenebs, rom ganqorwinebis Sem-
TxvevaSi mxareebi finansur da meurveobis sakiTxebze daoben da am yvelafers kanonis 
ZaliT gadawyvetis elferi dahkravs.184 imis gaTvaliswinebiT, rom arsebobs specialu-
ri wesebi, romlebic ganqorwinebis sakiTxebs aregulirebs mediaciisas (fulTan, me-
urveobasTan, bavSvis mzunvelobasTan dakavSrebuli sakiTxebi), mxareebi ZiriTadad 
Tanxmdebian da fiqroben imaze, Tu ra SeiZleba momxdariyo, Tu ganqorwinebis saqme 
sasamarTlos gadaecemoda.185 

mTlianad ganqorwinebis procesis samarTlebrivi maxasiaTeblebidan gamomdina-
re, rodesac wyvilis cxovrebaSi msgavsi etapi dgeba, pirveli rasac isini moiTxoven, 
es aris advokatis saWiroeba. es srulebiTac gasagebia, radgan ganqorwinebis process 
mravali samarTlebrivi procedura axlavs.186 ganqorwinebis msurveli wyvilebi mo-
iTxoven gacilebiT mets, vidre ubralod procesis warmarTvaa.187 isini moiTxoven, 
rom is, razec isini Tanxmdebian, SesabamisobaSi modiodes sxva msgavsi tipis saqmeeb-
Tan/situaciasTan (anu ar iyvnen gamonaklisebi). ganqorwinebis msurveli mxareebis ga-
dawyvetileba, kidev erTxel unda gadamowmdes, gansakuTrebiT im SemTxvevaSi Tu er-
Ti mxare ar aris warmodgenili (gadamowmebis mizniT maT kidev erTxel hkiTxaven, Tu 
ramdenad myaria maTi gadawyvetileba). maSasadame, mravali mxare, romelic ar aris 
warmodgenili procesze, moiTxovs, rom hyavdes advokati-mediatori, romelmac icis 
kanonebi, Tumca im SemTxvevaSi, Tuki mxare eswreba process, zogierT maTgans aseve 
surs hyavdes advokati-mediatori, raTa advokatTan urTierToba gauadvildeT.188  

gamomdinare iqedan, rom ganqorwinebis Sesaxeb dadgenilebis momzadeba, rome-
lic sasamarTloSi sarCelis Sesatanad vargisi iqneba, kidev ufro cxads xdis im 
faqts, rom xSir SemTxvevaSi, procesSi advokat-mediatorebis CarTuloba mniSvnelo-
vania. Tuki romelime mxare daarRvevs dadgenilebas, is aRar iqneba vargisi sasamar-
Tlo sarCelis mosamzadeblad189. mediaciis Sedegad miRebuli gadawyvetilebebi ar 
unda Seicavdes raime saxis darRvevebs saojaxo kodeqsis farglebSi.190 advokati, ro-
melic kvalificiuria samarTlebriv sakiTxebSi, minimumamde amcirebs aRniSnul Te-
masTan dakavSrebiT mxareebs Soris savaraudo gaugebrobis warmoSobis risks.191 

swored amgvari argumentacia, SesaZloa gaxdes imis mizezi, rom ara-advokati me-
diatorebi toveben sferos da sxva mimarTulebiT agrZeleben moRvaweobas. profeso-
ri elinor robini, mediatori, mediaciis treneri boka ratonSi, floridaSi ambobs: 
„zogierTi araadvokati mediatori gadamzadebas gadis imisaTvis, rom maT didi sur-
vili aqvT daexmaron ojaxebs krizisul periodSi da situaciidan saukeTeso gamosava-
li SesTavazon, Tumca rogorc ki ganqorwinebis mediaciisas, samarTlebriv aspeqtebs 
awydebian, myisve ukan ixeven da toveben am sferos~.192 is aseve ganmartavs, rom araad-

                                                 
183  Salem P., Improving Our Family Courts and Services: A Call fo Interdisciplinary Collaboration, Unified Fam. Ct. 

Connection, Winter, 2011, at 7, 7. 
184  Mnookin, Kornhauser, SeniSvna 1, 968. 
185  iqve. 
186  ix. Mayer, SeniSvna 2, 69-70. 
187  ix. 70. 
188  interviu Schepard A., SeniSvna 30. 
189  interviu Hon. Wettman B., SeniSvna 85. 
190  interviu Hall N., SeniSvna 74. 
191  ix. Capuzziello P. T., An Interdisciplinary Approach to Handling Divorce Cases, Unifies Fam. Ct. Connection, 

Winter, 2011, at 2, 4. 
192  interviu Elinor Robin, profesori/doqtori, mediatori da mediaciis treneri; orlando, 

florida, June 4, 2011. 
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vokati mediatorebi, samarTlebrivi sferos arcodnis gamo Tavs damarcxebulad 
grZnoben da SesaZloa maT mier warmoebuuli mediaciis mimarT pretenziac ki gamoT-
qvan.193 swored am mizezis gamo, zogierT StatSi, magaliTad floridaSi, saojaxo me-
diaciis treningi unda moicavdes iseT sakiTxebs, rogoricaa: finansuri sakiTxebi, me-
urveobis Sesaxeb sakiTxebi da a. S., anu yvelaferi is, rac ganqorwinebis procesis 
dros aucileblad dgeba xolme.194 Tumca, miuxedavad imisa, rom treningi SeiZleba 
mravlismomcveli iyos, mravali araadvokati mediatori mainc Tvlis, rom ganqorwine-
bis saqmeebSi Tavs iCens mTeli rigi samarTlebrivi sakiTxebi, romelTa gadawyveta 
araadvokati mediatorisaTvis rTulia da SesaZloa is arakvalificiuradac ki CaiTva-
los195. mxareTa gamocxadebis Semdeg, aris amgvari tendencia, rom advokatebi Tavad 
irCeven advokat-mediatorebs. maSasadame, mravali ara-advokati mediatori iseTi saq-
meebis mediatorad rCeba, sadac samarTlebrivi sakiTxebi minimaluradaa196 Sesuli 
(naklebad arian CarTulebi ganqorwinebis procesebSi). robinis azriT, mediators un-
da ZaluZdes miaRwios SeTanxmebas mediaciis procesSi, aqedan gamomdinare saqmis war-
matebac mis kvalificiurobazea damokidebuli.197 

 
2. advokati teritorializmi 

istoriulad, advokatoba iyo profesia, romelic mediaciaSi sayovelTaod iyo 
cnobili, Tumca mxolod ukiduresi aucileblobis SemTxveSi erTvebodnen procesSi. 
mravali advokati mediacias ufrTxoda da mas konkurentad aRiqvamda, anu fiqrobda, 
rom es maT bizness waarTmevda da erCivnaT am sferos saTofeze ar gakarebodnen, Tavi 
Sors daeWiraT. ase rom, ojaxis advokatebi, rac ufro metad CaerTnen kerZo mediaci-
is procesSi, gadawyvites saqme advokati-mediatorebisTvis aRar gadaecaT da Tavad 
yofiliyvnen procesis mmarTvelni. ufro zustad rom ganimartos, saojaxo davebis 
saqmeTa momrigebeli sazogadoeba (samarTllebrivi kuTxiT) sakmaod viwro jgufia, 
romelSic yvela erTmaneTs icnobs da, Sesabamisad, mediaciis saWiroebis SemTxveva-
Sic erT wreSi trialeben da ucxo mediatoris moZieba praqtikulad ar xdeba.198 amgva-
ri fenomeni farTodaa gavrcelebuli: „amgvari praqtika gavrcelebulia da ar aris 
ucxo, radgan aRniSnuli viwro jgufis warmomadgenlebi erTmaneTs ufro endobian da 
swored amitom iyeneben Sida kontaqtebs.“199 magaliTad, mediatorebi, romlebic arian 
profesiiT fsiqolog-fsiqiatrebi mediaciis warmoebisaTvis SemoTavazebas TavianTi 
kolegebisagan iReben, romlebic muSaoben wyvilebTan, romlebic gayras apireben.200 

drodadro advokatTa didi nawili erTveba davis alternatiuli gadawyvetis (ADR) 

sferoSi. imis gamo, rom es sfero sakmaod moTxovnadia, ufro da ufro meti advokati 

gadis treningebs am mimarTulebiT. davis alternatiuli gadawyvetis (ADR) meTodis 

                                                 
193  interviu Elinor Robin, profesori/doqtori, mediatori da mediaciis treneri; orlando, 

florida, June 4, 2011. 
194  ix. Fla. Disp. Resol. Ctr., ADR Resource HAND BOOK, July 2011, 139, 168, <http://www.flcourts.org/gen_ 

public/adr/bin/ResourceHandbook2011/2011ADRHandbookTab5MTSP.pdf>. 
195  isic unda aRiniSnos, rom yvela advokati-mediatori ar aris valdebuli Rrmad iyos 

Caxeduli saojaxo kanonmdeblobaSi. 
196  interviu Elinor Robin, SeniSvna 192. 
197  iqve. 
198  ix. Velikonja, SeniSvna 51, 282 (imis Sesaxeb, rom advokatebi mediaciis, rogorc biznesis mTa-

vari wyaro arian). 
199  interviu Peter Salem, SeniSvna 16. 
200  fsiqolog-fsiqiatri mediatorebi mediaciis saqmeTa ufro did raodenobas warmarTaven, 

manam sanam mxareebi advokats ar daiqiraveben, rom saqmes gadaxedon. eleqtronuli werili 
Gregory Firestone-gan, Ph.D., Dir., U. of S. Fla. Conflict Resol. Collaborative, to author, Nov. 16, 2011, (on file 
with authors). 
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samarTlis skolaSi swavleba saSualebas Zlevs momaval advokatebs ufro meti icod-
nen am sferos Sesaxeb, da sworad gansazRvron Tu ra pliusi aqvs mediaciis gziT davis 
mogvarebas da Tu rogor SeiZleba gadawydes sakiTxi sasamarTlos gverdis avliT. ase 
rom, sasamarTlo advokatebisaTvis aris maTi saqmianobis moedani, Tumca saojaxo me-
diacia zogadad mainc damokidebulia swored sasamarTlos moqmedebaze (anu, rogor 
CaiTvleba sakiTxis gadawyveta sworad, sasamarTloTi Tu mediaciiT?)201 damatebiT, 
mravali gamocdili modave mxarisaTvis, davis alternatiuli gadawyvetis meTodi 

(ADR), sasamarTlo procesisagan gansxvavebiT, ufro msubuqi procesia. mravalma ad-

vokatma ADR-is dadebiTi mxareebi didi xania aRiara.202  

arsebobs tendencia, romlis mixedviTac advokatebi mediaciis sistemas gadaa-

mowmeben xolme, gansakuTrebiT maSin, rodesac mxareebi arian warmodgenilni203. zogi-

erTi advokati, mediatoris SerCevis procesis gamakontrolebladac ki aRiqmeba204. 

rodesac mxareebi arian warmodgenilni, advokatebi TiTqmis yovelTvis irCeven advo-

kat-mediatorebs.205 biznesis warmoebisa da gafarToebisaTvis mravali advokati-me-

diatori cdilobs dauxlovdes ojaxis advokatebis wres, radgan samomavlod maTgan 

saqmeebi miiRos. respodentebi, romelTaganac aRniSnuli dokumentis momzadebisaT-

vis interviuebi iqna aRebuli, xSir SemTxvevaSi aRniSnaven, rom mravalma ojaxis advo-

katma SeimuSava saojaxo mediaciisaTvis saWiro praqtikuli codna da sxva ojaxis ad-

vokatebTan erTad cdiloben amis farTod gavrceleba-ganviTarebas.206 ufro deta-

lurad ki, es aris SemTxveva, rodesac advokatebs undaT hyavdeT advokati-mediato-

rebi, romelic klientis yuramde miitans cud informacias da aseve daexmareba da da-

arwmunebs maT Tu rogor dagawyviton is.207 advokatebi, romlebic SeWidebulni arian 

rTul saqmeebs namdvilad eZeben karg advokat-mediatorebs, raTa maT daexmaron.208  
 

3. gayra da gayris Sesaxeb ganCineba ufro da ufro garTulda 

ojaxis saqmeebi, romlebic mediacias gadaeca, yvela sakmaod rTuli Sinaarsis 

iyo. „1980-iani wlebis ojaxur davebTan SedarebiT, Tanamedrove ojaxuri davebi uf-

ro kompleqsuri da rTulia, romelic erTbaSad mraval problemas moicavs“.209 garda 

                                                 
201  ix. interviu Lynn Gaffigan, SeniSvna 171. 
202  interviu Bill Moreno, SeniSvna 127. 
203  interviu Bernard Mayer, SeniSvna 53. 
204  Velikonja, SeniSvna 51, 282. 
205  interviu Kim Martinez, SeniSvna 96. 
206  magaliTad, ojaxis advokatma, romelic cdilobs mediaciis praqtikis ganviTarebas, 

SesaZloa sTxovos sxva ojaxis advokats mas gadasces mediaciis saqme, imis sanacvlod, rom 
samomavlod isic igives izams. 

207  satelefono interviu Perry Itkin, Att’y-Mediator, in Fort Lauderdale, Fla., Aug. 3, 2011. Itkin-is gan-

cxadebiT is ar eTanxmeba am praqtikas. „amgvari praqtika gaugebrobis mizezi SeiZleba gax-
des, radgan ojaxis advokatebs hgoniaT, advokat-mediatori SeZlebs maT klientebs misces 
samarTlebrivi rCeva an problemuri sakiTxebi „kanonis farglebSi~ moagvaros, ise, rom 

zRvars ar gadavides“. 
208  Tumca, sxvebi askvnian, rom ojaxis advokatebi rTul saqmeebs gadascemen mediatorebs ma-

Sin, rodesac saqme did fsiqologiur wnexs exeba da umjobesia procesSi mediatori Caer-
Tos da ganmuxtos situacia. Gregory Firestone aRniSnavs, rom fsoqolog-fsiqiatr media-
torebs SeswevT Zalisxmeva Rirebuli wvlili da pozitiuri gardatexa Seitanon mediaciis 
procesSi. maT SeuZliaT daexmaron gayraze motivirebul wyvilebs, romlebic didi fsi-
qologiuri wnexis qveS arian. eleqtronuli werili GregoryFirestone-sgan, SeniSvna. 

209  Salem P., The Emergence of Triagein Family Court Services: The Beginning of the End for Mandatory 
Mediation?, Fam. Ct. Rev., Vol. 47, 2009, 371, 377 (perefrazi), cit.: Saposnek D. T., Commentary: The 
Future of the History of Family Mediation Research, Conflict Resol. Q., Fall–Winter 2004, 37, 38. 
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amisa, bolo periodSi e.w. aratradiciuli ojaxebis simravlem sxvadasxva sakiTxebis 

kidev ufro mZarfrad wamoweva ganapiroba, rogorebicaa „ojaxuri Zaladoebis bral-

debebi, bavSvebze Zaladoba da a.S.“210 e.w. “no-fault” (am SemTxvevaSi ganqorwineba SesaZle-

belia nebismieri damatebiTi mtkicebulebebis wardgenis gareSe) statusis SemoRebam 

ganqorwinebis procedurebi gaamartiva,211 Tumca qonebis gayofasTan da sxva msgavs 

sakiTxebTan dakavSirebuli sirTuleebi ufro da ufro saCoTiro gaxda. garda amisa, 

bavSvTa meurveobis sakiTxi kidev ufro garTulda. meurveobis Sesaxeb miRebuli ga-

dawyvetilebebis arSesrulebas adgili hqonda maSin, rodesac deda miiRebda meurve-

obis uflebas da mere saqme aRar ganixileboda212. magaliTad, riCard orzingeris 

TqmiT, meurveobis Sesaxeb gadawyvetileba texasSi, sruldeboda imiT, rom meurveo-

bis ufleba Tanabrad nawildeboda213. es SeiZleba ise gamoiyurebodes, TiTqos amgvari 

gadawyvetileba gacilebiT martivi misaRebia, radgan advokatebs uxdebaT minimalu-

rad CarTva procesSi, raTa gansazRvron Tu romeli mSobeli iqneba meurve, Tumca aman 

SesaZlola ufro moeti sirTule Seqmnas214. 

ojaxuri davebis Sesaxeb saqmeebSi garTulebebis ganuxrelma zrdam Tavad gan-

qorwinebis Sesaxeb sasamarTlos ganCinebis garTuleba gamoiwvia.215 imis gamo, rom gan-

qorwinebis Sesaxeb sasamarTlo ganCineba garTulebulia da droSic iweleba swored 

advokatebi iTvlebian sasurvel mediatorebad, raTa kanonis farglebSi marTon da 

gadawyviton es garTulebuli procesebi. magaliTad, texasSi ganqorwinebisaTvis sa-

Wiro moTxovnebi Zalian detaluri da specifikuria. texasSi, ganqorwinebis Sesaxeb 

ganCineba SeiZleba iyos 50-gverdiani an metic ki.216 garda imisa, rom ganCineba sakmaod 

vrcelia, Tavad teqstic specifikuri iuridiuli eniTaa naweri.217 miuxedavad imisa, 

rom araadvokati mediatorebi, romelTac specialuri treningebi aqvT gavlili saq-

mes Tavs gaarTmeven, klients mainc surs, rom amgvari teqstis probebSi saqme advoka-

tebTan hqondeT da ara mediatorebTan.  

 

4. e.w. Prose (mxaris interesebis dacva sasamarTlomde) mxareebis da 
qorwinebaSi armyofi mSoblebis ricxvis zrda 

dResdReobiT saojaxo sasamarTloebis tendencia e.w. ro Se mxareebis zrdiT xa-

siaTdeba. ekonomikurma daRmasvlam miiyvana saqme aqamde, radgan ganqorwinebisaTvis 

wyvilebi ufro iafian da martiv gzas eZeben vidre advokatis daqiravebaa, radgan ami-

                                                 
210  Pearson J., Court Services: Meeting the Needs of Twenty-First Century Families, 33 Fam. L. Q., 1999, 617, 618–

19. 
211  Chanen J. S., And Then There Was None, A.B.A. J., Vol. 96, Nov. 2010, 12, 12 (dasturi imis Sesaxeb, rom 

yvela StatSi arsebobs e.w. no-fault ganqorwineba). miuxedavad imisa, rom dResdReobiT e.w. 
no-fault ganqorwineba miRebulia, zog SemTxvevaSi, momCivani mxareebisagan gamoTqmuli pre-
tenziebi saboloo verdiqtze gavlenas ver axdens. Kazen B. A., Division of Property at the Time of 
Divorce, 49 Baylorl. Rev., Vol. 49, 1997, 417, 426. 

212  Schepard A. I.,  Children,  Courts, and Custody: Interdisciplinary Models for Divorcing Families, 2004, 14-19. 
213  interviu Richard Orsinger, SeniSvna 95; aseve, ix. Tex. Fam. Code Ann. §153.131(b), West 2008 (orive 

mSoblis meurved daniSvna bavSvis interesebidan gamomdinare saukeTeso gadawyvetilebaa). 
214 Richard Orsinger ganmartebiT, dava gadawyvetilebis mimRebi mxaris gansazRvris Sesaxeb 

Znelad gadasawyvetia. Richard Orsinger, SeniSvna 95. For example, Orsinger explained that [y]ou can 
require consent of both parties for a decision to be made, allow either parent to consent, allow either parent to 
veto, or require the parent with exclusive decision-making authority to consult before making the decision. If 
consent of both spouses is required, you can have a third party tie-breaker, such as having the child’s primary 
physician’s recommendation prevail if the parents disagree. 

215  interviu Andrew Schepard, SeniSvna 30. 
216  ix. interviu Carel Stith, SeniSvna 85; interviu Norma Trusch, SeniSvna 216; iqve, 77. 
217  ix. interviu Carel Stith, SeniSvna 85; interviu Norma Trusch, SeniSvna 77. 
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saTvis seriozuli Tanxebia saWiro.218 aseve, mravali wyvili, romelic sasamarTlos 

iyenebs imisaTvis, rom bavSvze meurveobis sakiTxi gadawyvitos, qorwinebaSi sulac ar 

aris219. swored aRniSnuli dauqorwinebeli wyvilebi warmoadgenen xolme e.w. pro se mxa-

reebis did nawils saojaxo sasamarTloze. erT-erTi florideli advokatis TqmiT, 

amgvar mxareTa procentuli maCvenebeli floridaSi 60-dan 80%-mde meryeobs.220 mxa-

reTa didi nawili fiqrobs, rom erTi advokat-mediatoris yola gacilebiT iafi da-

ujdebaT vidre cal-calke advokatis daqiraveba.  

garda finansuri mxarisa, mxareebma advokat-mediatori SesaZloa sakuTari kom-

fortisTvisac ki daiqiraon, radgan am gziT procesis warmoeba gacilebiT msubuqia 

da daZabulobac minimumamdea dayvanili. zogierTi amtkicebs, rom e.w. prose mxareebis 

mediaciis procesis warmarTvisas, sworedac rom advokat-mediatoris yola yvelaze 

upriani gamosavalia, radgan is kargad icnobs im iuridiul principebs, rac amgvari 

procesis samarTavadaa saWiro. advokat-mediatorebs ekrZalebaT raime saxis samar-

Tlebrivi rCevis micema, Tumca maT SeuZliaT am kuTxiT codna aumaRlon mxareebs. ma-

galiTad, ganqorwinebis SemTxvevaSi, advokatma-mediatorma SeuZlia mxareebs infor-

macia miawodos konkretul StatSi arsebul kanonebTan dakavSirebiT qonebis gayofa-

sa Tu sxva sakiTxebze, an aseve Caayenos saqmis kursSi Tu ras iTvaliswinebs an ar iTva-

liswinebs mosamarTle msgavsi saqmis ganxilvisas221. ase rom, rogorc erT-erTi kompe-

tenturi eqsperti ambobs — „advokat-mediatorebis umTavresi valdebulebaa mediaci-

is procesSi kanonis specifikis mTlianad Tu ara, nawilobriv mainc warmoCena.“222 ase 

rom, advokat-mediatori exmareba mxareebs umtkivneulod miaRwion sasurvel Sedegs, 

Tumca kanonis darRvevis gareSe.223 Tanac maTi momsaxureba, advokatebis individua-

lurad daqiravebasTan SedarebiT, sakmaod iafia.224 mraval wyvils ki ubralod zedme-

ti davidaraba da xmauri ar surs, swored amitom, mediacia maTTvis miswrebaa.225 leni 

ianglingis dakvirvebiT, wyvilebi fiqroben, rom „advokatebi situaciis da konfliq-

tis eskalacias uwyoben xels.“226 aseve, bernard meiermac awarmoa dakvirveba da daas-

kvna, rom mxareebs ubralod ar surT procesi marTos advokatma.227 advokatis mode-

lis Tavidan aridebis survili da pro se warmarTva TaobaTa Sexedulebebis cvlilebiT 

iyo gamowveuli.228 helen steinis ganmartebiT: „arasrulwlovani bavSvebi, mSoblebis 

ganqorwinebas mtkivneulad aRiqvamen, miTumetes maSin, rodesac process daZabuloba 

axlavs, swored amitom mimarTaven xolme wyvilebi mediacias.“229 

 

                                                 
218  ix. Braz A., Out of Joint: Replacing Joint Representation with Lawyer - Mediation in Friendly Divorces, Cal. L. 

Rev., Vol. 78S, 2004, 323, 361. 
219  ix. U.S. Census Bureau, Statistical Abstract of the United States: 2011, 56, <http://www.census.gov/prod/ 

2011pubs/11statab/pop.pdf>. 
220  interviu Elaine Silver, Att’y-Mediator, in Orlando, Fla., June 3, 2011. 
221  Braz, SeniSvna 218, 359. 
222  iqve, 352. 
223  Tumca, advokati-mediatori Perry Itkin miiCnevs, rom mediaciisas advokatebs sakmaod sifr-

Txile marTebT, radgan riski imisa, rom maT mier SemuSavebuli (konkretuli saqmis Sesaxeb) 

gegma samarTlebriv CarCoebs gascdes, maRalia. ix. interviu Perry Itkin, SeniSvna 207. 
224  interviu Elaine Silver, SeniSvna 220. 
225  iqve. 
226  interviu Lynelle Yingling, SeniSvna 98. 
227  interviu Bernard Mayer, SeniSvna 53. 
228  interviu Helen Stein, SeniSvna 139. 
229  iqve. 
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5. fiskaluri SezRudvebis Sedegad gamowveuli cvlilebebi                                            

mediaciis procesSi (mediaciis wesis cvlileba) 

mediaciis mravali programa, romelsac sasamarTlo afinansebda bolo wlebis 
ganmavlobaSi Sewyda, arseboba Sewyvita. zogadad, sasamarTlo momsaxurebis saagentoe-
bi msurvelebs mediacias an ufasod sTavazoben an sakmaod misaReb fasad. ojaxisa da mo-

rigebis sasamarTlo asociaciis (AFCC) mier, 1998-2004 wlebSi Catarebuli kvlevis Ta-
naxmad, irkveva, rom sasamarTlo momsaxurebis saagentoebis 92%-ma modave mxareebs me-
diaciis servisi SesTavaza.230 sagulisxmoa isic, rom dafinansebis Sekvecis gamo media-
ciis programebs arseboba uWirT, TanamSromlebis raodenoba minimumamdea dayvanili, 
xolo saqmeTa simravlis gamo seriozuli problemebi iqmneba231. igive kvlevis mixedviT 
— saojaxo sasamarTloebis momsaxurebis programis 48%-ma ganacxada, rom saqmeTa rao-
denoba gauormagda da personali ar yofnis, 39%-s TanamSromelTa raodenoba Seumcir-
da, 31% iZulebuli Seiqna administraciuli personali daeTxova, xolo 24% — ki garda 
administraciulisa, Tavad mmarTveli personalis Semcirebaze gadavida232.  

miuxedavad imisa, rom zogierT sasamarTlo programas hyavs mediatorTa jgufi, 
romlebic Statiani TanamSromlebi arian, arsebobs programebi, romelTac finansuri 
SezRudvebis gamo ar SeuZliaT srul Statze aiyvanon mediatorebi da sul hyavdeT, 
Sesabamisad, maTTan gansaxilvel saqmeTa raodenobis marTva Zalian Wirs maTi simrav-
lis gamo. swored zemoaRniSnulis gamo, sasamarTloebi arCeven daekontaqton adgi-
lobriv mediatorebs da miiRon maTi momsaxureba minimaluri safasuris gadaxdis sa-
nacvlod. Tumca, zogierTi sasamarTlo mediaciis programa mTlianad gadavida media-
torebis saWiroebis SemTxvevaSi daqiravebis modelze, radgan xarjebi Seemcirebina. 
garda amisa, Tanxebis simciris gamo da imis gamo, rom mediatorTa dasaqiraveblad fu-
li veRar gamoiyofoda, mediaciis warsamarTad Cveulebriv saxelmwifo moxeleebs 
iyenebdnen, romelTac sakmarisi arc dro hqondaT da arc gamocdileba.233 

vinc ar unda iyos mediatorad arCeul/daniSnuli, Tanxis dazogvis mizniT medi-
aciis warmoebis droc SezRudulia, ramac SesaZloa arasasurvel gadawyvetilebamde 
miiyvanos mxareebi.234 erT-erTi eqspertis SefasebiT, sasamarTlom bavSvTa meurveo-
bis gadawyvetis sakiTxi erT sesiamde daiyvana, „arsebobs kidev ufro metad rTuli 
saqmeebi da drois simciris gamo, SesaZloa davis mogvareba saTanadod ver ganxorci-
eldes~.235 SesaZloa paradoqsulad JRerdes, Tumca miuxedavad imisa, rom mediaciis 
procesis drois SezRudvac Tanxebis dazogvis mizniT xdeba, SesaZloa saqmis sirTu-
lis gamo mediaciis erTi sesia sakmarisi ar iyos da ganmeorebiTi sesia dainiSnos, rac 
aseve TanxebTanaa dakavSirebuli, Sesabamisad, Tanxebic ormagdeba. sasamarTloSi Se-
tanili saqmeebis (igulisxmeba ojaxuri konfliqtebi) naxevarze meti, warmoadgens 
iseT saqmeebs, romlebic Seicavs konfliqtis umaRles xarisxs da momCivani mxareebi-
saTvis mediaciisaTvis gamoyofili limitirebuli dro sakmarisi ar aris davebis mo-
sagvareblad, Sesabamisad, saqmis ganxilvac gacilebiT met dros moiTxovs. 236 

                                                 
230  Salem, SeniSvna 209, 373, 377, cit.: Babb B. A., George Ferrick & Stephen R. Grant, Presentationat the 

Annual Conference of the Association of Family and Conciliation Courts, Seattle, Wash.: AFCC Ct. Servs. Task 
Force Report, 2005. 

231  iqve, 377. 
232  iqve. 
233  interviu Susan Berg, Fam. Ct. Manager, 5th Jud. Cir., in Orlando, Fla., June 3, 201 (ganmarteba imis Se-

saxeb Tu rogor xdeba es floridaSi zogierT raionSi). 
234  floridaSi, sasamarTlos mier dafinansebuli mediaciis procesi limitirebulia da 2-dan 

3 saaTs Seadgens. Sup. Ct. Offla., Comm’non Trial Ct. Performance & Accountability, SeniSvna 125, 6. 
235  Salem, SeniSvna 209, 378, cit.: Kelly J. B., Family Mediation Research: Is There Empirical Support for the 

Field?, Conflict Resol. Q., Vol. 22, 2004, 3, 29. 
236  iqve, 381.  
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ase rom, aRniSnulidan gamomdinare, rac mediaciis procesis warmarTvisas drois 

SezRudvas gulisxmobs, didi moTxovnaa iseT mediatorebze, romlebic gadawyvetilebis 

miRebaSi mxareebs daarwmuneben da am mxriv isini specialur treningebsac gadian237. imi-

saTvis, rom mediaciis procesis limitirebuli drois miuxedavad, rac SeiZleba meti saq-

me ganixilos da gadawydes, mediatorebi iqcnen e.w. mimarTulebis mimcemebad, rac maT Za-

lian exmareba sasurveli Sedegis miRebaSi.238 es aris erTgvari zewola imaze, rom gadawy-

vetileba rac SeiZleba SezRudul droSi iqnes miRebuli, rac aRiqmeba rogorc `Zala-

dobrivi mediacia~, es ki imas niSnavs, rom imis magivrad, rom mediatorma mxareebi gadawy-

vetilebis sisworeSi daarwmunos, maT aiZulebs yvelaferi droze moaswron.239 „daxurul 

kars miRma, sasamarTlos mier daqiravebuli bevri mediatori xvdeba, rom maTTvis e.w. fa-

silitaturi mediaciis procesis marTva sakmaod rTulia.“240 isini gamoTqvamen pretenzi-

as, radgan isini iZulebulni arian klients miawodon maRali xarisxis samuSao sakmaod 

limitirebul droSi rac maT xels uSlis sakuTari saqmis efeqturad SesrulebaSi241. mi-

uxedavad imisa, rom maTi statusia — mediatori, isini Tvlian, rom maT mier Catarebuli 

procesi mediaciad naklebad SeiZleba miiCnion.242  

imis gamo, rom kerZo seqtorSi saojaxo mediacia, umravles regionSi imarTeba 

advokatebis mier, gardauvali xdeba is tendenciac, rom am tipis mediacia ufro Sefa-

sebiTi saxis gaxda,243 iurist-mediatorTan erTad Tavdapirvelad, dasawyisSive mxare-

Ta gancalkevebiT.244 zemoaRniSnuli tendenciebi kargad Cans sxvadasxva StatSi war-

marTuli saqmeebis magaliTze. magaliTad, ianglingma daaskvna, rom dalasSi, kerZo 

ojaxuri saqmeebis ganxilvisas (mediaciiisas), modave mSoblebis mxolod 10% ejaxeba 

erTmaneTs pirispir.245 kerZo mediatorebis mier saqemis warmoebis mixedviT, flroida 

Zalian hgavs texass. miuxedavad imisa, rom saerTo moTaTbirebis warmarTva gavrce-

lebul praqtikad iqca, axla xalxma am praqtikis gaprotesteba daiwyo.246 amgvari 

praqtikidan gamomdinare, gasakviric ar aris bevri adamianis rwmena, rom saojaxo me-

diacia, gansakuTrebiT maSin rodesac mas kerZo advokat-mediatori warmarTavs, mo-

TaTbirebas ufro gavs vidre sakiTxis mkacrad gadaWras. mTavari mizania, rom SeTan-

xmeba iqnes miRweuli, Tuca samwuxarod unda aRiniSnos, rom mediaciisas es umTavresi 

mizani xandaxan darRveulia.  

                                                 
237  interviu Bernard Mayer, SeniSvna 53. 
238  iqve. 
239  iqve. 
240  Salem, SeniSvna 209, 378. 
241  iqve. 
242  iqve (ucnobi mediatoris mier naTqvamis citireba). 
243  ix. Guthrie Ch., The Lawyer’s Philosophical Mapand the Disputant’s Perceptual Map: Impediments to Fa-

cilitative Mediation and Lawyering, Harv. Negot. L. Rev., Vol. 6, 2001, 145, 180 (advokatebi moqmedeben 
standartuli filosofiuri rukis mixedviT, rac maT uqmnis winaswar ganwyobas mediacia 
metwilad faseuli gaxadon vidre fasilitaturi) aseve, ix. interviu Mel Rubin, SeniSvna 133. 

Rubin, advokat-mediatori maiamidan, miiCnevs, rom eTnikuri warmomavloba aseve did rols 
TamaSobs mediaciis procesSi. magaliTad, mas sjera, rom laTinuri warmoSobis mSoblebi 
mediatorebs exmarebian imaSi, rom procesi iyos ufro faseuli (sworad warmarTuli). 
isini advokat-mediatorebs aRiqvamen eqimebad da maT rCevebs ismenen ise, rogorc 
moismendnen eqimisagan, saWiroebis SemTxvevaSi. 

244  interviu Hon. Bruce Wettman, SeniSvna 85. 
245  interviu Lynelle Yingling, SeniSvna 98. 1990-is dasawyisSi, rodesac inglingma mravali 

advokati gadaamzada mediaciaSi, man Tavad naxa, Tu ra winaaRmdegoba SeiZleboda advokats 
Seeqmna mediaciis procesisaTvis. treningze mas xSirad eubnebodnen, rom mas warmodgenac 
ar hqonda, rogor unda emarTa mediaciis procesi, radgan mediatori daJinebiT moiTxovda, 
rom momCivani mxareebi erT oTaxSi yofiliyvnen da ara gancalkevebulad.  

246  interviu Mel Rubin, SeniSvna 133. 
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mediaciaSi advokatebis aqtiurma CarTulobam, Tavad procesis warmarTvis sti-

li Secvala. advokatebi, romlebic mxareebs warmoadgenen, faqtobrivad, karnaxoben 

im wesebs, ra wesebiTac mediacia unda warimarTos. advokatebi Tavs ikaveben imisgan, 

rom momCivani mxareebi erTsa da imave oTaxSi iyvnen, amitom Tavidanve moiTxoven me-

diatorebisagan isini ganacalkevon. garda amisa, mediatorebis Rrma rwmeniT, advoka-

tebs sWirdebaT meditorebi, raTa procesis dawyebis dasawyisSi maTgan miiRon dama-

tebiTi informaciebi arsebuli davis Sesaxeb.247 zogierTi advokati, mediaciis pro-

cesze cxaddeba dokumentebis dastiT xelSi, TiTqos isini sasamarTlosaTvis emzade-

bian.248 amgvari qmedebebi mediacias gadaaqcevs Cveulebriv tribunalad, samarTal-

warmoebad wesebis gareSe,249 sadac advokatebi imis magivrad, rom „mwvrTnelis“ fun-

qcia SeiTavson, Tavad xdebian mTavari rolis Semsruleblebi.250  

erT-erTi mediatoris TqmiT, romelmac anonimurad darCena arCia „saojaxo me-

diacia ukve aRar aRiqmeba klientze orientirebul procesad, is ubralod advokatis 

mier marTul poligonad iqca.“ klientze orientirebuli midgoma, romelic mediaci-

is, rogorc Tavad procesis, qcekuTxedia, sruliad daikarga. SeiZleba iTqvas, rom sa-

ojaxo mediaciam Tavisi mniSvneloba dakarga da ubralo Semfaseblur forumad iqca.  

 

IV. daskvna 

yovelive zemoaRniSnulidan SesaZlebelia davaskvnaT, rom saojaxo mediacia ara 

klientze orientirebuli, aramed advokatebis mier dominirebuli gaxda. gansakuTre-

biT kerZo seqtorSi, advokatebi mTlianad akontroleben mediaciis sferos. advoka-

tebi da mosamarTleebi saqmeebs pirdapir gadascemen advokat-mediatorebs da amiT 

sxva profesiis mediatorebs Cagraven. mokled, advokatebis zedmeti CarTuloba medi-

aciis procesSi mas klientze naklebad orientirebuls xdis da gansakuTrebiT gan-

qorwinebis SemTxvevaSi, wyvilebs naklebi Sansi aqvT sakuTari azris dafiqsirebis da 

amitom srulad mindobilni xdebian advokatebze Tu ra gadawyvetilebas miiReben isi-

ni. ase rom, droTa ganmavlobaSi mediacia naklebad SeZlebs sakuTari potencialis 

Cvenebas da gamovlenas davebis gadawyvetis procesSi.251  

gamomdinare iqidan, rom mediaciis sfero kargavs misTvis miniWebul Tavisufle-

bas, is ukve naklebad gansxvavdeba sajaro seqtorSi arsebuli sxva alternatiuli 

procesebisagan. miuxedavad imisa, rom sasamarTlos mier dafinansebuli sameurveo 

mediaciis programebi dakompleqtebuli iqneba fsiqolog-fsiqiatri mediatorebiT, 

finansurma SezRudvebma, SesaZloa am programebis jer kleba da mere srulad daxurva 

gamoiwvios. ase rom, moTxovna mediaciaze sakmao klebas daiwyebs.252 ufro metic, medi-

acia mTlianad gaxdeba advokatebze orientirebuli, sadac klienti mTlianad mindo-

bili iqneba advokatis neba-survilze.253 

                                                 
247  interviu Norma Trusch, SeniSvna 77. 
248  iqve. 
249  interviu Lynelle Yingling, SeniSvna 98. 
250  ix. Schepard, Introduction, SeniSvna 32, 24. 
251  mag., ix. Hinshaw A., Mediators as Mandatory Reporters of Child Abuse: Preserving Mediation’s Core Values, 

Fla. St. U. L. Rev., Vol. 34, 2007, 271, 276 (bavSvze meurveobisa da ganqorwinebisas mediaciis 
gamoyenebis yvelaze didi pliusi gaxlavT is, rom miaxvedros mxareebi, rom emociur fonze 
miRebuli gadawyvetileba ar aris swori da yvelaferi axlidan daanaxos.). 

252  ix. Salem, SeniSvna 209. 
253  sxva SemTxvevaSic ki, rodesac mediaciis SeTavazeba xdeba mxareebisaTvis, procesi ver 

iqneba warmatebuli Tuki Tavad mediaciis moTxovna zogadad klebadia. 
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amrigad, advokatebis mier mediaciis sferos sruli kolonizacia niSnavs imas, 

rom mediaca, rogorc davis mogvarebis erT-erTi efeqturi wesi Tavis funqcias kar-

gavs. erT dros ganqorwinebisa da kerZo saojaxo davebis gadawyvetis yvelaze efeq-

turi meTodi meorexarisxovani xdeba. Tuki saojaxo mediacia unda aRiqmebodes, ro-

gorc davis mogvarebis yvelaze efeqtiani meqanizmi, advokatma-mediatorebma midgoma 

unda Secvalon da klients SesTavazon raime ufro qmediTi vidre ubralod samar-

Tlebrivi ganxilva. sxva SemTxvevaSi, ganqorwinebis msurveli wyvilebi mimarTaven al-

ternatiul meTodebs, rogorebicaa kolaboraciuli kanoni, mSobelTa koordinacia 

an molaparakeba pozitiuri Sedegis misaRwevad.254  

mediaciis momavali SesaZloa mWidrod iyos damokidebuli Tavad advokaturis 

momavalze. saubari imaze, rom mediaciam daibrunos Tavisi umTavresi funqcia, maSin 

iqneba upriani, Tu mediatorobis msurveli profesiiT advokatebi gadamzaddebian da 

SeiZenen im Tvisebebs rac profesionali mediatorisaTvis Zalian mniSvnelovania, ase-

ve koordinirebulad imuSaveben sxva profesiis mediatorebTan.  

 

 

 
danarTi 

respodentebis sia 

 

den amersoni     galvestooni, texasi 

robert a. bedglei Cikago, ilinoisi 

brijit beli evanstoni, ilinoisi 

siuzan bergi tavaresi, florida  

Carlz kastagna tampa, florida 

jenis fleizeri talahasse, florida 

gergori faiersTouni tampa, florida 

lin gafigani leik blafi, ilinoisi 

duane galopi dalasi, texasi 

loni m. grabosviki hiustoni, texasi 

nik holi hiustoni, texasi 

devid hofmani bostoni, masaCusetsi 

devid huangi ostini, texasi 

peri itkini       fort lauderdeili, florida  

korini(kuki)levitsi Cikago, ilinoisi 

kimberli kovaCi ostini, texasi 

barbara sanderllend manouso hiustoni, texasi 

kim martinezi dalasi, texasi 

bernard meieri omaha, nebraska 

bil moreno palm biCi, florida 

riCard orsingeri san antonio, texasi  

nensi sosisoni san antonio, texasi 

nensi palmeri deitona biCi, florida 

Seron presi san paulu, minesota 

kenes rempeli SorT hili, niu jersi 

                                                 
254  ix., zogadad, Salem, SeniSvna 209 (identifying these and other alternatives in the divorce context, notably 

triage). 
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elinor robini boka ratoni, florida  

mel rubini maiami, florida 

piter salemi medisoni, viskonsi 

arni Sienvoldi     harisburgi, pensilvania 

endriu Separdi niu-iorki, niu-iorki 

karen Sildsi Cikago, ilinoisi 

elain silveri leiq meri, florida 

karel stiti hiustoni, texasi 

helen steini maiami, florida 

norma trusCi hiustoni, texasi 

megan ultisi hiustoni, texasi 

brius vetmani hiustoni, texasi 

jeni viliamsi orlando, florida 

siuzan iatesi Cikago, ilinoisi 

linel ianglingi dalasi, texasi 
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Catherine Burnett 

Advising Clients About ADR: A Practical Guide to Having Difficult                   
Conversations About Selecting Options 

Many jurisdictions recognize that advocates have an ethical obligation to inform their clients about 
available alternative dispute resolution processes.1 Even when an ethical duty is not involved, there may be 
a moral obligation to do so if one operates on the assumption that clients should be given the power of self 
determination since it is the client who must live with the consequences. If appeals to professional duty, 
altruism and abstract morality are not persuasive, counsel still will want to advise their clients about 
alternative dispute resolution [ADR] processes as a strategic business decision _ it is in the nature of a 

"best practice" and well-informed clients will increasingly grow to expect conversations of this type with 
counsel.2 For any, or all, of these reasons, it appears that an advocate-client dialogue about ADR processes 
and their application to a specific dispute [or transaction] will take place.3 If so, then what precisely should 
occur during that conversation. This essay addresses that query and provides specific templates for guiding 
clients towards making an informed ADR decision. 

As a preliminary matter, clients need to be educated about the range of available ADR processes and 
what those options involve before counsel can segue into the more nuanced questions needed to determine 
which will better suit this client's needs at this time. While different jurisdictions offer a range of ADR 
processes, this essay will focus on the two more common: mediation and arbitration, and their contrast with 
trial resolution. 

A description of mediation might highlight these attributes:  
Mediation is an informal, but structured, process in which a neutral third party assists the parties in 

their settlement negotiations. The parties retain the power to decide whether and when to settle and under 
what terms. The mediator's role is a facilitator who assists people in conflict to arrive at a mutually 
agreeable solution. The mediator does this by helping the parties to negotiate effectively. Mediation focuses 
more on a party's interests than their positions or legal rights. 

A description of arbitration might include the following salient points:  
Arbitration can be either a binding or nonbinding process. In binding arbitration, a third party is the 

decision maker rather than the parties. One of the benefits of arbitration is that the decision maker can be a 
person with expertise in the subject matter of the dispute. Unlike mediation, the parties no longer have 
control about whether and how a dispute will be resolved. Arbitration is a form of private adjudication that 
more closely resembles a trial than assisted negotiation. Depending of the forum, arbitration has its own 
procedural rules and processes. With few exceptions, its decisions are typically final. 

However, merely describing the processes does little to reach the counseling aspect of an advocate's 
obligation. Simply knowing what each process entails may do little to inform the client's decision about 

                                                 
  BA, JD, The University of Texas; Associate Dean and Professor of Law, South Texas College of Law. 
1  Article 8, Georgian Code of Ethics. See also, American Bar Association, Model Rules of Professional Conduct: 

Duty on the part of lawyers to advise clients of ADR options in resolving disputes. Rule 2.1, Comment 5. 
2  In some jurisdictions, contemporary legal practice involves an aspect of “defensive” lawyering. The theory is that 

once a client’s decision results in a negative outcome, the client may seek to blame counsel for that consequence. 
The client’s claim is that counsel failed in the duty to identify key options and their attendant risks. As a result, 
critical decisions were ill-informed. The blame may be translated into malpractice litigation. Mallen R .E., Smith 
J. M., Legal Malpractice, 5th ed., 2000, 278-279. 

3  This essay centers on cases arising from disputes rather than on transactional representation during the planning 
phase. However many of the same considerations come in to play because the transactional client needs to know 
which process, or combination of processes, will best suit in the event of a future dispute.  
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which is preferable at any given time.4 Typically, counsel's ADR conversation will explore more than the 
legal strengths and weaknesses of the dispute. It will expand the list of relevant items to include 
consideration of (1) time, (2) cost, (3) the client's need for specific types of resolution, (4) confidentiality, 
(5) future relationships, (6) risk aversion, and (7) existing impediments to resolution of the issue up to the 
point in time this counseling session takes place. Each of these categories, with specific examples, will be 
discussed in Section I.5 Assessing the combined impact of these factors and assisting the client in selecting 
the optimal dispute resolution to satisfy the most critical needs is the focus of Section II. 

 
I. Factors Influencing Selection  

The seven categories discussed in this section overlap in some cases. The lines between the 
categories are not always sharp or even clear. However, in a broad sense, they are emblematic of the types 
of concerns that clients should have when deciding how best to extricate themselves from an on-going, 
unresolved dispute. 

 
A. Time considerations 

The time element has several different dimensions, each of which needs separate consideration. The 
first involves determining whether the client needs a speedy resolution to the dispute and how quick that 
resolution needs to be. This is the "when" question. The second involves considering the time that will need 
to be spent on resolving the dispute and its impact on activities that cannot be undertaken as a result of that 
investment. This is the 'time spent" question. These distinct aspects of “timing” can be thought of as "when 
resolution will occur" and "how much time is required to reach final resolution." 

 
1. When will resolution be achieved 

At the heart of this factor is when the matter/dispute will be over, or when final resolution might be 
achieved. To gauge the importance of this factor to the client, counsel may ask questions such as,  

 "How important is it to you that this dispute is resolved quickly?"  
If the client's response is that speedy resolution is desirable, counsel would then probe further with 

questions such as,  
 "Why is a prompt resolution important for you?" or  
 "Do you have other activities presently on hold pending the outcome of this dispute?"  
These follow up questions serve to highlight the relative importance of a quick resolution and the 

answers that follow will be unique to the client. The client's preference for quick resolution may be purely 
financial, such as limiting dispute-related expenditures or recovering from adverse dispute-related publicity 

                                                 
4  In some instance, for example, court-ordered mediation, the parties will not have a choice about whether to attend 

mediation. That does not mean, however, that counsel is absolved from the responsibility to engage in a variation 
of this conversation. The focus will now shift from deciding which ADR process is preferable to preparing the 
client to take full advantage of the opportunities for resolution presented by this mandatory process. Similar 
considerations apply with a pre-existing contractual obligation specifies arbitration as the sole dispute resolution 
process available.  

5  For purposes of this essay, the following assumptions concerning timing and availability of the various processes 
applies: trial [court proceedings] is the most distant temporal option from the time of the attorney-client 
conversation, arbitration is less distant than trial but more distant than mediation, and mediation is relatively 
immediate. Other assumptions are that mediation will generally be limited to one day, with the possibility of a 
second day if needed. Arbitration will involve both the day of hearing, but also pre-arbitration submissions and 
the several month delay before a decision by the arbitral panel is rendered. Trial may also involve access to the 
appellate review system, thereby increasing the time for final resolution. To the extent that actual practice in a 
particular jurisdiction presents a differing timetable, those considerations need to be addressed in using the 
conversational guidelines outlined in this essay. 
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and the attendant revenue loss. Or the rationale may involve psychological needs such as the desire for 
closure or a preference to avoid prolonged confrontation. These follow up probes will prove useful later as 
the client assigns priorities and relative values to the various decision making factors that were identified in 
conversation with counsel. These relative weights will be pivotal in identifying the optimal dispute 
resolution mechanism. 

As a preliminary matter, at this juncture in the counseling session, what have the client’s answers 
revealed? If a speedy resolution is important, then the mediation alternative becomes the more attractive 
option rather than the slower moving adjudication choices of arbitration or trial. However, the ADR 
conversation does not stop at this juncture. Even when mediation has been identified as the preferred 
method of satisfying a client's interest (here, for example, to address time concerns), the advocate's job is 
not concluded. Rather, the advocate must keep in mind that typically no single factor is dispositive, or, if 
there is one decisive criterion, it may be a factor not as yet addressed by attorney and client.6  

 

2. Time spent pending resolution 

The other aspect of time calculus is the time diverted from other activities in order to support 
resolution of the dispute. This consideration is closely related to resource investment concerns; it speaks to 
the "human capital" cost of an unresolved dispute. Depending on the nature of the conflict, counsel may ask 
questions about time and other resources redirected away from normal functions in order to support the 
conflict. 

For example, in a dispute involving a business, counsel might ask,  
 "How many departments are spending time on this dispute?"  
 "On a weekly basis, what do you estimate to be the lost office hours, both by you, other executives 

and any relevant employees? 
The same considerations are relevant in nonbusiness disputes as well. All time that a party spends 

involved in handling the dispute is time that is not available for activities in which the party engaged before 
the dispute. This shift in how time is being spent is often overlooked by a party. Counsel might make 
awareness explicit by asking: 

 “On weekly basis, how many hours do you estimate you spend thinking about this dispute, 
working on finding a solution?” 

 Are there activities that you have put ‘on hold’ or postponed while this dispute in going on?” 
The goal of these questions is to make concrete the time drain being caused by the dispute's pending 

status.7 That in turn can be a key factor in selecting the most appropriate dispute resolution mechanism; 
nonetheless in a nonbusiness dispute, it is often a factor that is overlooked by the client. 

 
A. Financial interests 

A client's financial interest in the outcome can vary according to the dispute. Counsel should never 
assume that all clients share a primary goal of recovering damages. In some cases, the client's primary 
interest may be in securing a speedy recovery in order to contain or limit costs. That orientation suggests 

                                                 
6  While each factor is addressed separately, at the conclusion of the counseling session, the advocate needs to assist 

the client in assigning priorities among these factors and selecting the appropriate dispute resolution device. For 
example, a speedy end to the dispute may be important to the client but the need for a public resolution may be 
more so. In that instance, trial would be preferable to a mediated settlement agreement even though such an 
agreement could be reached more quickly. Coaching the client in the decision making assessment of competing 
priorities is the focus of Section II. 

7  Later in the conversation, counsel may reprise this line of questioning by asking how next week would be 
different from this week if the dispute were resolved today. This is a technique often used by mediators in 
separate caucus. It can be successfully employed by counsel in efforts to assist the client's realistic assessment of 
the actual "costs" of a pending dispute. 
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mediation as the preferred mechanism. In other instances, the client's financial interest may be to contain or 
limit risk, in that instance a "public" decision might be preferable or, alternatively, a confidential resolution 
may be critical. There are not hard and fast rules. Counsel must have the flexibility to adapt to the 
individual client's needs. 

 
3. Estimating costs to date 

 
This is an area which some practitioners and economists refer to as "sunk costs" _ it represents the 

financial investment in the case/matter up to the point in time that this discussion is held. Clients may term 
these expenditures "actuals" or "expenses". The concept of "sunk costs" is meant to umbrella all costs to 
the client, thus it includes both time costs [hours diverted to the dispute and an estimate of that dollar value] 
as well as estimates of other non-labor costs. These other costs may involve expenses associated with 
resolving the dispute, such as fees paid to accountants or lawyers or experts.  

 
a. Hard Costs 

Typically this part of the calculation is relatively straightforward. The client has already indicated 
the number of hours spent on the case and by whom, so now it is simply a matter of assigning an hourly 
compensation rate by employee involved. It is important that not only the client’s personal time be 
calculated but also that of all other impacted employees — for example, others in executive and mana-

gement position as well as other personnel. This is linked back to the earlier questions concerning time 
spent "servicing the dispute".  

This calculation also involves payments made to consultants and other non-employees such as 
attorneys and accountants. Once again, this is a relatively straightforward calculation of expenses paid out 
in connection with the dispute. For example, 

 "To date, what has the company paid in attorney fees? Accountant fees?" 
 

b. Soft costs 

However, the concept of sunk costs is broader than expenses. It includes lost revenues [and lost 
opportunities for revenue] as well. In this more nuanced category, "sunk costs" invites consideration of loss 
associated with the impact of the dispute. For example, the business may have experienced negative 
publicity as a result of the dispute. This may translate to lost revenue. Or, the impact of the dispute may 
have colored relations with other business entities which are not parties to the conflict. Or, the fact that 
there is a dispute may have caused a concern or worry about the business, its stability, or its future, which 
in turn may influence investment or potential collaborations. Within the company, the dispute may have 
impacted production/productivity. Or, it may have a negative effect on personnel matters, including the loss 
[or predicted loss] of important employees. 

To address the "other" non-personal hourly rate considerations, counsel may ask questions such as: 
i. Other Business Relationships 
 "Up to this point, how would you describe the impact of this dispute on your company's 

relationship with others businesses?."  
If the client responds that there has been a negative impact, then follow up question should probe for 

costs associated with addressing those concerns. For example, counsel might ask, 
 "What modifications to existing relationships with other companies have you made as a result of 

this dispute?"  
The client's answer could be expected to capture projects postponed or delayed, orders cancelled, or 

contractual terms modified. The client should be able to estimate costs associated with each event that has 
occurred to date. 
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ii. Reputation/ Public Relations Impact 
This area explores the extent, if any, of negative publicity or public relations stemming from the 

dispute. Counsel might ask, 
 "Up to this point, how would you characterize the media attention that has been paid to this 

dispute?"  
 “Do you think the media attention will remain at this current level?”  
 “If this dispute goes to trial, do you think the amount of attention it is receiving will increase, 

decrease or remain about the same?” 
 “Have you modified your public relations strategy as a result of media attention?” 
When dealing with a commercial entity, counsel's follow up question would attempt to gauge 

impact; for example,  
 " When comparing sales figures month over month, have you seen any changes since this dispute 

arose?” 
iii. Internal Business Impact 
In some businesses, a pending conflict may have an impact within the company beyond merely the 

hours spent addressing it. To explore this impact, counsel should consider asking: 
 "How would you describe the impact this dispute has had on productivity within the company? 

Would your senior management team agree with that assessment?"  
 “Have you seen a shift or change in company morale since this dispute began?” 
The focus of these questions is to probe whether the dispute has disrupted internal processes or 

procedures. These could include loss in productivity, delays in production and similar concerns. 
Information about productivity is data that the client usually can access easily, but which may not have 
been explicitly tallied as a “cost”.  

 Other impacts may be more subtle, such as the loss [or predicted loss] of important employees. In 
order to reach such issues, counsel might ask: 

 “Have any of your key employees discussed leaving the company since this dispute began?” 
 “Have any key employees had to delay or defer vacations as a result of working on this dispute?” 
 “Since this dispute arose, have any of your key employees asked for additional members to be 

added to their teams to meet the increased time commitments needed to respond to the dispute?” 
 “Since this dispute arose, have you noticed any changes in sick leave rates?” 
Affirmative answers to any of these four questions may affect the weight given to the need for 

speedy resolution rather than protracted litigation. 
 

C. Nature of the solution 

Here the focus of attorney counseling centers on what type of "solution" to the dispute the party 
needs in order to accept and be satisfied with the result. These inquiries go to the heart of the "take away" 
that the client is seeking and why. Its entire thrust centers on the question “What does the client need for 
the solution to accomplish?” The answer may be a mix of factors, and the more challenging aspect of the 
attorney-client counseling may come later when assigning priorities and relative weights among a range of 
factors, some of which may be in competition with one another. At this stage, the advocate is still exploring 
client need and client preference. Simultaneously the advocate is re-enforcing the message that in some 
scenarios, a “win” may be something much different than a favorable court judgment. Counsel might ask: 

 "Does this solution need to be long-term, or could a 'quick fix' meet your needs?"  
This question recognizes the principle that in some cases, “good” is “good enough”. For example, 

quick resolution to a delayed delivery in a construction dispute allows future deliveries to be made and the 
task of building to go forward. That remedy may be more important than receipt of the amount of 
contractual damages specified for non-performance.  
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 "Should the solution be permanent, or is it more important that you can modify the solution to 
respond to changing circumstances?"  

Particularly in a commercial context, but also in cases in which the parties anticipate being in a long 
term relationship, the flexibility to craft responses to meet future needs may be more significant than the 
issue of how a particular dispute was resolved under that set of circumstances. For example, in a family law 
context in which child visitation is contested, some parties may view it as preferable to follow an 
immutable schedule while others may consider that the unpredictability of life events such as weddings, 
graduations, and funerals requires adaptation.  

 "Who needs to know about the result ?"  
This question might elicit client responses detailing who needs to be aware of the result in order to 

effectuate it, or, in a much different vein, who needs to know about the resolution in order to ameliorate 
negative collateral consequences. The latter scenario could come in to play, for example, when an unrelated 
business deal is placed on hold, such as a proposed merger or acquisition. The “who needs to know” 
question also may involve consideration of the client’s perception of accountability towards internal 
constituencies. For example, although the business owner may not “owe” his workers disclosure of the 
terms of a settlement in any legal sense, if the dispute has had a negative impact on company morale, the 
client may perceive that an explanation is required from a human capital vantage point. 

 "Does this solution need to be private and confidential, or does it require public distribution?"  
Key factors at play in this question include the need for public “rehabilitation” when a dispute has 

generated bad public relations, as well as the need for public “vindication” when immutable matters of 
principle are involved. On the privacy side of the equation, key factors might be protection of trade and 
business secrets, protection of reputation, limitations on related causes of action, and impact on collateral 
opportunities. 

 "How might the solution of this dispute be used in the future?"  
This query invites to client to consider two potential applications. One is the use of the solution by 

the other party in the event a similar dispute arises in the future. For example, in the commercial context of 
a delayed delivery, the client should consider whether the solution will assist the business relationship in 
running more smoothly by providing a template for even quicker resolution of issues likely to repeat or will 
it encourage less concentrated efforts to comply. The second potential application looks to use of the 
solution by yet unknown third parties, either in disputes that have not yet come to pass or where the historic 
facts have taken place but the unknown third party is unaware of the benefits of pursuing legal action. 

 "Do you intend for this resolution to establish a precedent or policy for future actions?” 
This query focuses attention back on how the client might use the resolution in other cases in 

contrast with how the settlement might be used by others were they to become aware of its terms.  

 “Is this a one-time dispute that unlikely to be repeated?" 
Confronted by the likelihood of a repeat scenario, the client may want a more detailed resolution of 

this dispute or possibly one in which the settlement terms are more cabined and contained. This is driven by 
recognition that the resolution may have multiple potential applications. The concept is that crafting the 
best possible resolution now is worth a substantial time investment because it will also be used later. 

Aside from the policy and precedential values such as the amount of a settlement offer, the specter of 
multiple applications will require the consumption of multiple external resources such as increased 
attorney’s fees, increased expert witness expenses, increased dispute resolution costs. Internally, repeated 
claims may bring continued sunk costs and diversion from the client’s primary goals and purposes to 
energies expended in “servicing” the dispute. In contrast, a “one off” event may be successfully resolved by 
a more casual settlement, and perhaps even one that is more favorable to the other party.  

 "Do you intend to continue a relationship with this party in the future, or will your interaction end 
upon resolution?" 
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With this question, the client is invited to consider the value, if any, placed on maintaining a 
relationship with the other disputant. Once again, the client’s answer will vary by personal inclination, 
preference, and the facts of any given dispute. For example, a disputing business partner may want to 
dissolve the partnership, buy out the other partner, and have no further contact; or the client may want to 
end the existing relationship by purchasing the other partner’s interest and using that partner as a consultant 
during a six month transition period. In each scenario, the potential future relationship dictates radically 
different potential settlement terms. 

 “How important is it to you to be the person making the final decision?” 
Clients vary in the degree of control they need to exert over ultimate resolution of a case in order to 

be satisfied by the result.  
Although these “nature of the solution” queries seem elementary at first glance, in reality once the 

conflict spiral has begun, some clients know only that they want to "win".8 The prize is "victory" in a very 
binary sense. These questions are intended to refocus the client's understanding. They are meant to redirect 
the client’s consideration to include a wide range of potential solutions and their reach. This in turn allows 
the client to articulate what is of critical import, what of lesser significance, and what is unimportant. The 
dispute's solution becomes something other than a "yes/no" result. 

 As is true in each category, client answers begin to suggest which dispute resolution process is the 
more appropriate solution for a given matter. At the risk of gross over-simplification, generally it is true 
that:  

 “Mediation appropriate” attributes include – speed, cost containment, either long term or "quick 
fix" solution, confidential, no precedent required, relationship to continue, party controls outcome.  

 “Arbitration appropriate” attributes include ─ long term solution, final (lack of appeal), 
confidential, no precedent required, relationship unimportant (or of lesser import); decision-maker has 
specialized knowledge. 

 “Litigation appropriate” attributes include ─ long term solution, public, precedent or policy 
establishing, relationship unimportant (or of lesser import).  

The “nature of the solution" category also invites consideration of (a) the skills or knowledge the 
decision maker should possess and (b) the range of possible outcomes that can be crafted once a decision is 
reached. Selection of forum dictates the parameters of possible remedies. Forum selection also dictates the 
identity of the decision maker ─ the parties themselves [mediation] or third parties [arbitrators or judge]. 
Court ordered relief presents a limited range of options, the majority of which center on monetary awards. 
In stark contrast, parties to mediation are unconstrained in proposing and accepting solutions beyond the 
typical damages formula. 

 Thus, in cases in which technical or industry knowledge by the decision maker is critical, 
arbitration is more desirable than litigation because the parties can choose the decision maker and require 
that specialized knowledge as a criterion in the selection process. 

 
D. Confidentiality 

This category is a subset of “Nature of the Solution” that because of its potential importance, 
deserves individual consideration. “Confidentiality” refers to how widely it is, or it will be, known that 
certain facts exist: (1) that there is a dispute between the parties, (2) the facts giving rise to that dispute, (3) 
the fact that the parties have resolved the dispute between them, and (4) the terms of that resolution. For 

                                                 
8  Occasionally conflicts resolve themselves merely with the passage of time. However, in general, the longer a 

conflict remains unresolved, the worse it becomes, while simultaneously the potential for new spin off conflicts 
grows exponentially. This is “the conflict spiral” – an escalation in which the negative spiral takes on a life of its 
own and the participants become trapped in its momentum. As the conflict becomes its own entity (independent of 
the underlying dispute), people’s positions harden and participants lose objectivity. As perceptions become 
distorted, party positions become more extreme.  
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certain disputes, public “rehabilitation” may be critical, for others, the containment of risk or exposure to 
similar claims made by other parties mandates secrecy. 

 "Who needs to know about the result in order for it to take effect?" 
This question is relevant when there are others who must ratify aspects of the decision. That might 

include board of director members or shareholders. In some jurisdictions, it may include a spouse’s 
approval for disposition of assets held in community. As that number increases, the opportunities for 
disclosure grow. If reality dictates that a significant number of third parties must be informed of or ratify 
the agreement, then experience teaches it is less likely that the agreement and its terms will remain 
undisclosed to a wider audience. As a result, while confidentiality might be a highly desirable outcome, in 
some cases it may not realistically be achieved.  

 "Does this solution need to be private and confidential, or does it require public distribution?"  
With this line of questioning, counsel may be asking the client to consider whether there are third 

parties whose future conduct will be influenced by the outcome. This can arise in a wide range of scenarios. 
For example, in the case of the manufacture of a product that is claimed to have caused an injury, the fact 
that the company is willing to settle, and under what terms, may suggest to others that they pursue 
litigation. In contrast, if parties to a commercial dispute elect to continue working together in the future, 
that fact might prove a positive reputational boon for each, particularly to the extent that industry insiders 
or the public were aware of the conflict. 

This question may also involve thinking about distribution to a specific subset of the public, such as 
all employees of a company. 

 "How might the solution of this dispute be used in the future?"  
This query invites to client to consider two potential applications of the solution by someone other 

than the client. One is the use of the solution by the other party to this dispute in the event that similar facts 
arise in the future. The second looks to use of the solution by yet unknown third parties. 

 "Do you intend for this resolution to establish a precedent or policy for future actions?” 
When viewed through a confidentiality prism, the import of this question is on the proposed 

dissemination of dispute results to a wider audience than the disputants. The broad reach is undertaken in 
anticipation of deferring subsequent claims, establishing boundaries, and creating shared expectations for 
how the client is willing to handle specific types of conflicts. 

 “Is this a one-time dispute that unlikely to be repeated?" 
The frequency with which a dispute type is likely to arise can drive settlement considerations in 

multiple directions along the dispute resolution spectrum. For example, an unlikely to be repeated dispute 
may be “worth” a higher monetary settlement offer purely on a nuisance basis. In that case, confidentiality 
may have less impact because there are less likely to be other similarly positioned potential disputants. 

In each of these lines of inquiry, if confidentiality is required, then mediation or arbitration is the 
only viable option. If confidentiality is preferred, then mediation or arbitration remains the dispute 
resolution process of choice. 

 
E. Party relationships 

Sometimes one of the most relevant factors in a dispute centers on the nature of the parties' 
relationship. A one-time event leading to a dispute between strangers is qualitatively different from a dispute 
between parties in a long term relationship. Even in the context of a long term relationship, there are still 
questions about whether the client is interested in maintaining that relationship or wants to terminate it. 

In general, mediation is viewed as the most “relationship friendly” of the three processes. That is 
because resolution does not involve a finding of fault or blame. The parties work together to determine 
whether or nor to resolve, and if so, under what terms. Consequently each disputant retains autonomy and 
because there is no third party decision maker, there is less need for the hyperbole associated with 
litigation. 
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F. Other interests 

In order to provide competent assistance in selecting the optimal dispute resolution mechanism, an 
advocate’s advice and counsel needs to go beyond assessing the legal merits of the dispute. Some of these 
discussions seem relatively straightforward such as considerations of timing, public relations, cost 
containment, lost opportunity; however others go more to the client’s personal reaction. Among a client's 
potential "other" interests might be satisfying an emotional or psychological desire to vindicate his 
position; limiting the stress of facing a lingering, unresolved, pending dispute; avoiding the stress of the 
litigation process; or limiting risk.9 

Generally advocates have had little training in delving into these "soft" issues with a client. Instead, 
their education and practice experience tend to re-enforce consideration of the strength of legal claims, the 
availability and admissibility of evidence, and the historical treatment of similar issues by courts in their 
jurisdiction.  

One sensitive, but important, factor is the client's degree of "risk aversion".10 Discussion of a client's 
comfort level with risk and potential loss can be a difficult.11 But the conversation can be explored and risk 
aversion assessed in a more oblique manner. Rather than putting the client on the "hot seat" with a direct 
question that can be experienced as posing an ego threat, counsel might consider building a risk assessment 
into the explanation of each process, as follows:  

“Of the three processes we’ve discussed, mediation offers the highest degree of control over the 
outcome. You decide whether or not you want to reach an agreement, and under what terms. However, you 
and the other party will probably each need to compromise somewhat in order to arrive at an agreement 
which satisfies both of you. You probably will not get everything you want. But if you are able to resolve 
this dispute, you will walk away with an agreement that you both can live with and that meets most of your 
needs. At the other end of the spectrum is litigation, It is generally an “all or nothing” process. Although we 
can estimate the likelihood of victory on the various aspects of your dispute, there is no guarantee that we 
will prevail. In the same vein, we can estimate potential victory, but not guarantee that amount.12 Is one of 
these alternative outcomes more attractive to you than the other?”  
                                                 
9 “ Non-legal” factors can be integral to a client’s ultimate decision, but because they are highly subjective, they are 

hard to predict. Recognizing that array of psychological, social and moral reasons may affect a client’s choice of 
options, counsel needs explicitly to explore them. This essay attempts to identify some of those factors. Scholars 
writing in the area of interviewing and counseling have adopted various schema for identifying them. For 
example, psychological interests may include level of anxiety or stress; self-esteem, self-respect, and self-image; 
need for recognition, status, power or authority; sense of personal satisfaction or well-being; willingness to take 
risks. Nicholas H. G., A Practical Approach to Client Inteviewing, Counseling, and Decision-Making, Matthew 
Bender 2009, 67.  

10  Empirical research in decision making suggests that people will select small certain gain rather than a riskier but 
larger gain. This phenomenon has been labelled “risk aversion”. See, Bazerman M., Judgment in Managerial 
Decision Making, 1994. Application of risk aversion principles is further magnified by each person’s subjective 
perception of value. Tversky A., Kahneman D., Rational Choice and the Framing of Decisions, J. Business, Vol. 
59, 1986, 251. Related to risk aversion is the twin concept of “loss aversion” which is premised on the theory that 
people will gamble to avoid sure loss even when the risk of loss from that gamble is much greater than the “sure 
loss” if they did nothing. Studies of “prospect theory” reveal that people will charge more to part with an item in 
their possession than they will pay to acquire that same item. From these results, social psychologists theorize that 
response to loss is greater than response to gain. Id. at 258. 

11  It may be that a degree of awkwardness enters the conversation because it seems challenging or confrontational to 
ask "are you afraid of risk"? However, because a decision maker always lacks perfect, absolute knowledge, each 
decision is based in part on guesswork or intuition. Thus every decision-maker is forced to embrace some degree 
of risk. Cochran R. F., Jr., Dipippa J. M. A., Peters M. M., The Counselor-at-Law: A Collaborative Approach to 
Client Interviewing and Counseling, Matthew Bender, 2nd ed., 2006, 125-126. The advocate’s responsibility in 
this context is to help the client identify the appropriate degree of risk for each dispute resolution process and, 
perhaps, to advance the client’s understanding of personal risk aversion. 

12  Counsel should be able to project probabilities of success and costs associated with alternative approaches based 
on professional expertise and experience. Bastress R. M., Harbaugh J. D., Interviewing, Counseling, and 
Negotiating: Skills for Effective Representation, Aspen, 1990, 243-244. “Identifying consequences … goes hand-
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A variation on the risk aversion conversation focuses on enforceability. In that conversation, counsel 
might point out, 

“Research suggests that parties reaching an agreement in mediation are more likely to comply with its 
terms than disputants who are instructed by a third party to pay damages, do something, or refrain from doing 
something. Both satisfaction levels and compliance rates are higher for mediation than the other processes. 
That may be because mediated agreements have been mutually agreed upon rather than externally imposed. 
However, ease of enforceability is greater with litigation judgments and arbitral awards. In some cases, such 
as international disputes, the only viable enforcement is through an arbitral award.”  

Once again, counsel asks whether the client has a preference based on these factors. The client’s 
answers gives insight into the relative degree of risk the client is willing to undertake in order to use a 
particular method of dispute resolution.  

A third variation on the risk aversion theme relates to foreclosing options, those future possibilities 
that are either left open or barred as a consequence of the option selected. The downstream consequences of 
selecting one dispute resolution process over others may not be intuitively obvious to the client. Even when 
recognized, the client may be adverse to selecting an option because inherent in the act of selecting is the 
“loss” of benefits offered by the rejected models. For example, in many national and international legal 
systems, selection of arbitration as the dispute resolution mechanism is a relinquishment of later court-
based litigation. 

 
G. Impediments to resolution to date 

A final area to examine is the client’s perceptions about why negotiation efforts to date have been 
unsuccessful. Clients possess industry knowledge. In the cases other than stranger on stranger disputes, 
clients also are a potential resource for insight into the decision making process and preferences of the other 
disputants. For example, if a client reports that his former business partner will never accept a solution to a 
disputed “non-competition” clause if the client offers it, then a negotiated agreement (mediation) may have 
less chance of success than a decision by a neutral third party.13  

 Probing questions that counsel might ask include: 
 “How do you think X will respond to each of three dispute resolution mechanisms we have been 

considering?” 
 “Why has negotiation stalled up to this point?” 
 “Do you see areas where agreement is possible? What makes agreement likely on these issues and 

not on the others?” 
 
DECISION MAKING AND CLOSURE The study of effective decision making remains a heavily 

researched area. Originally it borrowed heavily from economic theory and was premised on the concept 
that rational people will act to maximize their interests. Later study recognized that this strictly normative 
approach to decision making fails to accurately capture the cognitive shortcuts that people employ on a 
daily basis. These shortcuts include: 

 Satisficing: choosing the first potential solution that it “just good enough” to meet a minimal level 
of requirements; 

 Sequential evaluation with non-weighted criteria: treating all objective criteria as equal in value, 
assessing options against those criteria in sequence, and selecting the alternative that survives [akin to 
“single elimination” ]; 

                                                                                                                                                         
in-hand with identifying alternatives.” Binder D. A., Bergman P., Tremblay P. R., Weinstein I. S., Lawyers As 
Counselors: A Client-Centered Approach, 3rd ed., West, 2012, 330. 

13  Another approach is to pursue mediation, but either select an evaluative mediator or ask the mediator to propose 
specific terms. Yet a third option could be to opt for early neutral evaluation or a similar non-binding process that 
still involves some degree of third party assessment. 
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 Simplification: listing all the pros and cons for each alternative and selecting the option with the 
most “pro” entries. 

The purpose of this essay is not to suggest that these shortcuts should be abandoned in daily life but 
rather to suggest that their efficacy should limited to less complex decisions and decisions for which 
incorrect assumptions have minimal consequences. When lawyer and client discuss the selection of dispute 
resolution options, however, a more nuanced schema is required. It will not suffice to draw a line down the 
middle of a legal pad with “positives” listed in the right-hand column and “negatives” on the left.  

The advocate must remember that “counseling” includes more than identifying options and likely 
outcomes. It also involves assisting the client in evaluating and assessing those options, realistically, 
against the client’s subjective preferences, values, and objectives. 

Consider a contractual business dispute involving a company in negotiations with a third company 
for a friendly take-over. Speed and confidentiality are likely to be more important to that company than a 
“90%” chance of winning on the merits in a trial two years in the future. A non-weighted chart might list 
the “positives” of the various options as follows: 

 

Mediation   Arbitration   Litigation 
Speedy    Somewhat Speedy   
Confidential   Confidential    
       90% success rate 90% success rate 

This simplified approach may lead to the false conclusion that arbitration would be the preferred 
choice because it had the greater number of “positives”. 

A better approach is one that asks the client to evaluate each objective on a four part scale: critical, 
important, good, unimportant. Each objective is considered individually, but at the conclusion, they are 
considered against one another before a final decision is made.14 In the friendly corporate take-over / 
contract dispute scenario, the client’s initial assessment15 might look like this: 

 

          Critical Important        Good      Not Important  
Speed            X  
Cost Containment          X 
Long Term Solution       X 
"Quick Fix" Solution          X 
Confidential          X 
Precedent Required       X 
Relationship To Continue                   X 
Party Controls Outcome                  X 
Final            X 
Enforceable       X 
Once the client has identified the three critical attributes that should be present, counsel has two 

alternatives. If, as in this example, all three attributes are present in the mediation alternative, then counsel 

                                                 
14  There is no mandatory, “one-size-fits-most”, approach that can mechanically be applied to every case. Counsel 

must always be sensitive to the needs of each client, as well as to each client’s idiosyncrasies. That said, some 
variation of this template is preferable to reliance on the simplistic decision-making strategies that suffice in daily 
life.  

15  Counsel would have discussed the range of potential objectives before asking the client to assign a weight to each. 
The template for that dialogue is found in the questions in Section I. Although a sophisticated client may already 
have identified most of these issues before ever meeting with counsel, it is still worth going through this exercise 
for four reasons. First, the attorney and client may not be using terms to mean precisely the same thing. Second, 
the client frequently possesses industry knowledge about which the attorney may be unaware. Third, even the 
sophisticated client may not be familiar with some aspects of the various processes or the legal consequences of 
selecting one over the others. And four , the client’s objectives may have shifted over time. The process of 
articulating objectives and their reasons may cause additional objectives to be identified.  
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need only reaffirm that these are the “must have” characteristics and identify mediation as the dispute 
resolution process that meets each goal.  

If the issues identified as critical span more than one dispute resolution process, then further refining 
is needed. Counsel’s role in this phase becomes asking additional probing questions. Consider the friendly 
take over / contract dispute scenario in which the client has identified “finality” and “enforceability” as 
critically important because he fears the entity with which he is in the contract-based dispute may attempt 
to sabotage a potential take over. The analysis chart now reflects: 

 
                      Critical      Important       Good     Not Important  
Speed    X  
Cost Containment                X 
Long Term Solution       X 
"Quick Fix" Solution   X 
Confidential   X 
Precedent Required       X 
Relationship To Continue                    X 
Party Controls Outcome                 X 
Final    X 
Enforceable   X     
 
In this new scenario, the desirability of arbitration increases and may be co-equal with mediation, at 

least theoretically. The equation changes, of course, if further questions to the client reflect that there must 
be resolution within the next 30 days or else the existence of the dispute will have to be disclosed to the 
third party, with the very real possibility that it will halt negotiations and become a lost business 
opportunity. Now arbitration is less likely to satisfy and mediation assumes ascendency. 

 There are myriad methods of setting up an analytical chart. When cases are complex and multiple 
factors are at play, counsel should seriously consider a written chart. This encourages the client to avoid 
both satisificing and single elimination techniques and encourages the client to encourage in optimal 
decision making. 

 The theories, methods and techniques outlined in this essay can be adapted equally for use in pre-
dispute planning or post-dispute strategy. The key is that counsel must be willing to take the time to explore 
what objectives the client is hoping to achieve, how multiple objectives interact with one another, and how 
the highest priority goals might be realized. Counsel’s task is to identify all reasonably viable options for 
dispute resolution and both provide and elicit sufficient information so that the client can make an 
informed, optimal choice. 
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qeTrin g.barneTi* 

klientebis konsultireba davebis mogvarebis alternatiuli                     
meTodis Sesaxeb (ADR): praqtikuli saxelmZRvanelo                     

variantebis SerCevis Sesaxeb                               

rTuli dialogis warmoebis dros 

mravali iurisdiqcia aRiarebs, rom advokatebs akisriaT eTikuri valdebuleba 

informacia miawodon klientebs davis gadawyvetis alternatiuli procesebis Sesa-

xeb.16 maSinac ki, rodesac eTikuri movaleoba ar arsebobs, SeiZleba iyos moraluri 

valdebuleba klientis informirebisa, im SemTxvevaSi, Tu es valdebuleba emyareba va-

rauds, rom klientebs unda mieceT TviTgamorkvevis ufleba, radganac SedegebTan 

erTad klients uwevs cxovreba. profesionalur valdebulebaze apelirebisas al-

truizmi da abstraqtuli morali ar aris damajerebeli, iurist konsultants mainc 

endomeba Tavisi klientebis konsultireba davis gadawyvetis alternatiuli proce-

sebis [ADR] Sesaxeb, strategiuli biznes gadawyvetilebis saxiT es „saukeTeso praq-

tikisTvis“ aris damaxasiaTebeli da sul ufro gaizrdeba raodenoba kargad informi-

rebuli klientebisa, romlebsac am tipis saubrebis molodini eqnebaT iurist kon-

sultantisgan.17 romelime an yvela am mizezis gamo, unda gaimarTos advokatis da kli-

entis dialogi davis gadawyvetis alternatiul procesebze da maT gamoyenebaze kon-

kretul davasTan [an garigebasTan] dakavSirebiT.18 zustad ra unda moxdes am dialo-

gis dros. es kiTxva winamdebare eseSia ganxiluli da warmodgenilia konkretuli Sab-

lonebi, romlebic klientebs daexmareba informirebuli gadawyvetilebis miRebaSi 

davis gadawyvetis alternatiul procesebTan dakavSirebiT.  

klientebi informirebuli unda iyvnen davis gadawyvetis alternatiuli proce-

sebisa da imis Sesaxeb Tu ras Seicavs es variantebi, sanam advokati niuansuri xasiaTis 

kiTxvebze gadava rom daadginos, romeli ufro miesadageba klientis saWiroebebs am 

momentSi. maSin, rodesac sxvadasxva iurisdiqciebSi davis gadawyvetis alternatiuli 

procesebis mTeli speqtria warmodgenili, am eseSi yuradReba or ufro gavrcelebul 

procesze iqneba gamaxvilebuli: mediacia da arbitraJi da maTi kontrasti sasamar-

Tlos dadgenilebasTan.  

                                                 
*  BA, JD, texasis universiteti; samxreT texasis samarTlis skolis vice-prezidenti, 

asocirebuli dekani da samarTlis profesori. 
16  muxli 8, saqarTvelos eTikis kodeqsi. aseve ixileT, American Bar Association, Model Rules of 

Professional Conduct: Duty on the part of lawyers to advise clients of ADR options in resolving disputes, wesi 
2.1, komentari 5. 

17  zogierT iurisdiqciaSi Tanamedrove samarTlebrivi praqtika „damcveli“ iuristis 
aspeqts Seicavs. Teoria imaSi mdgomareobs, rom rodesac klientis gadawyvetilebas 
uaryofiTi Sedegi mohyveba, klients SeuZlia advokati daadanaSaulos. klientis 
pretenzia mdgomareobs imaSi, rom advokatma ver Seasrula valdebuleba ZiriTadi 
variantebisa da maTi Tanmxlebi riskebis identifikaciasTan dakavSirebiT. amitom, igi 
mniSvnelovani gadawyvetilebebis Sesaxeb cudad iyo informirebuli. braldeba 
SesaZlebelia arakeTilsindisieri praqtikis sarCelSi gadaizardos. Mallen R .E., Smith J. M., 
Legal Malpractice, 5th ed., 2000, 278-279. 

18  eseSi yuradReba gamaxvilebulia davebis Sedegad warmoSobil saqmeebze da ara dagegmvis 
etapze biznes warmomadgenlobaze. Tumca mravali amgvari mosazreba warmoiSveba, radgan 
biznes klientma unda icodes, romeli procesi an procesebis erToblioba iqneba 
gamosadegi momavali davis SemTxvevaSi.  
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mediaciis gansazRvrebaSi SeiZleba Semdegi atributebi iyos xazgasmuli:  

mediacia aris araformaluri, magram struqturirebuli procesi, romelSic ne-

itraluri mesame mxare exmareba modave mxareebs davis mosagvarebeli molaparakebe-

bis warmoebaSi. mxareebi inarCuneben uflebas gadawyviton, moagvaron Tu ara dava, 

rodis moagvaron da ra pirobebiT. mediatori moqmedebs rogorc Suamavali, romelic 

xels uwyobs mxareebs Soris dialogs da aRniSnulis safuZvelze mihyavs isini orive 

mxarisaTvis misaReb SeTanxmebamde. amis misaRwevad mediatori mxareebs efeqturi mo-

laparakebis gamarTvaSi exmareba. mediacia ufro mxareTa interesebzea fokusirebu-

li, vidre maT poziciebze an kanonier uflebebze. 

arbitraJis gansazRvreba SeiZleba Seicavdes Semdeg sakvanZo sakiTxebs:  

arbitraJi SeiZleba iyos savaldebulo an arasavaldebulo procesi. savaldebu-

lo arbitraJis procesSi mesame mxare iRebs gadawyvetilebas da ara mxareebi. arbitra-

Jis erT-erTi upiratesoba is aris, rom gadawyvetilebis mimRebi SeiZleba iyos piri, 

romelsac davis saganSi gamocdileba gaaCnia. mediaciisgan gansxvavebiT, mxareebze 

aRar aris damokidebuli mogvardeba Tu ara dava da rogor mogvardeba. arbitraJi aris 

kerZo ganaCenis forma, romelic ufro sasamarTlos hgavs, vidre mxardaWeril molapa-

rakebas. forumze damokidebulebiT arbitraJs Tavisi proceduruli wesebi da proce-

sebi aqvs. mcire gamonaklisis garda misi gadawyvetilebebi, rogorc wesi, sabolooa. 

Tumca mxolod procesis aRweriT SeuZlebelia advokatis valdebulebis sakon-

sultacio aspeqtSi Cawvdoma. ubralod imis codna, Tu ra sdevs Tan TiToeul pro-

cess, cotas niSnavs klientis gadawyvetilebis Sesaxeb informirebis mizniT, rac sa-

survelia nebismier mocemul dros.19 Cveulebriv, davis gadawyvetis alternatiuli 

(ADR) procesebis Sesaxeb konsultantis saubarSi ufro meti ram gairkveva, vidre am 

davis Zlieri da susti iuridiuli mxareebia. igi gazrdis relevanturi punqtebis 

sias, romelic moicavs Semdegi elementebis ganxilvas: (1) dro, (2) Rirebuleba, (3) 

klientisTvis saWiro mogvarebis konkretuli tipebi, (4) konfidencialuroba, (5) 

momavali urTierToba, (6) riskisadmi midrekileba da (7) sakiTxis mogvarebis damab-

rkolebeli faqtorebi am konsultaciis momentamde. yvela es kategoria konkretuli 

magaliTebiT ganxiluli iqneba I nawilSi20. am faqtorebis kombinirebuli gavlenis 

Sefaseba da klientis daxmareba davis mogvarebis optimaluri procesis SerCevaSi 

yvelaze kritikuli saWiroebebis dasakmayofileblad II nawilis mizans warmoadgens. 

 
 

                                                 
19  zogierT instanciaSi, magaliTad, sasamarTlos brZanebiT mediaciis dros, mxareebs ar 

eqnebaT arCevani, daeswron Tu ara mediacias. magram es ar niSnavs imas, rom advokati 
gaTavisuflebulia valdebulebisgan, CaerTos am saubarSi. am dros imis gadawyvetidan, Tu 
romeli ADR procesia ufro Sesaferisi, aqcenti gadava klientis momzadebaze mTlianad 
gamoiyenos am savaldebulo procesiT Seqmnili SesaZleblobebi. analogiuri mosazrebebi 
gamoiyeneba manamde arsebuli sakontraqto valdebulebis mimarT, romelic arbitraJs 
gansazRvravs rogorc davis mogvarebis erTaderT SesaZlo process. 

20  am eses miznebisTvis vadebTan da sxvadasxva procesebis xelmisawvdomobasTan 
dakavSirebuli Semdegi daSvebebia gamoyenebuli: sasamarTlo [sasamarTlo procesis] 
yvelaze Soreuli droiTi variantia advokatis da klientis saubris droSi, arbitraJi 
naklebad Soreulia, vidre sasamarTlo, magram ufro Soreulia, vidre mediacia, xolo 
mediacia SedarebiT ufro myisieria. sxva daSvebebis Tanaxmad, mediacia zogadad erTi 
dRiT Semoifargleba, saWiroebisamebr meore dRis gamoyenebis SesaZleblobiT. arbitraJi 
moicavs rogorc mosmenis dRes (wina saarbitraJo dokumentebis warmodgenis CaTvliT), 
aseve ramdenime Tvian dagvianebas, sanam saarbitraJo komisia gadawyvetilebas miiRebs. 
sasamarTlo SeiZleba agreTve moicavdes saapelacio ganxilvis sistemis xelmisawvdo-
mobas, rac saboloo gadawyvetilebis miRebis dros axangrZlivebs. imis gaTvaliswinebiT, 
rom ama Tu im iurisdiqciis realur praqtikas gansxvavebuli drois grafiki aqvs, saWiroa 
am punqtebis mogvareba eseSi gamokveTili saxelmZRvanelo principebis gamoyenebiT. 
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I. faqtorebi, romlebic SerCevaze zemoqmedeben 

am nawilSi ganxiluli Svidi kategoria, zog SemTxvevaSi, erTmaneTs emTxveva. ka-
tegoriebs Soris sazRvrebi ar aris yovelTvis mkveTri an naTeli. Tumca, farTo gage-
biT, isini im problemebis simbolos warmoadgenen, romlebic klients gauCndeba imis 
gadawyvetisas, rogor daaRwios Tavi gadauWrel mimdinare davas. 

 
a. drois mosazrebebi 

drois elements ramdenime gansxvavebuli ganzomileba aqvs da TiToeuli cakle 
ganxilvas saWiroebs. pirveli gulisxmobs imis dadgenas, sWirdeba Tu ara klients da-
vis swrafad mogvareba da ramdenad swrafad unda moxdes es. es aris kiTxva „rodis“. 
meore gulisxmobs im drois ganxilvas, romelic dasWirdeba davis da misi zemoqmede-
bis mogvarebas im saqmianobebze, romlebic ver Sesrulda am droSi. es aris kiTxva „da-
xarjuli dro“. „drois“ es gansaxvavebuli aspeqtebi SeiZleba ganvixiloT rogorc 
„rodis moxdeba mogvareba“ da „ramdeni droa saWiro saboloo mogvarebisTvis“.  

 
1. rodis iqneba miRweuli mogvareba 

am faqtoris ZiriTadi sakiTxia rodis dasruldeba sakiTxi/dava, an rodis SeiZ-
leba saboloo mogvarebis miRweva. am faqtoris mniSvnelobis gasazomad advokats Se-
uZlia dasvas aseTi kiTxvebi:  

 „ramdenad mniSvnelovania TqvenTvis, rom es dava swrafad mogvardes?~  

Tu klientis pasuxia, rom sasurvelia swrafi mogvareba, maSin advokati Semdegi 
kiTxvebiT ganagrZobs zondirebas, rogoricaa,  

 „ratom aris mniSvnelovani TqvenTvis swrafi mogvareba?~ an 

 „gaqvT Tu ara amJamad sxva saqmianobebi, romlebic gadaido da am davis Sedegs 

elodeba?“  
am Semdgomi kiTxvebis funqciaa swrafi mogvarebis fardobiTi mniSvnelobis xaz-

gasma da pasuxebi klientisTvis unikaluri iqneba. swraf mogvarebasTan dakavSirebu-
li klientis preferencia SeiZleba wminda finansuri iyos, magaliTad, davasTan dakav-
Sirebuli SezRuduli xarjebi an davasTan dakavSirebuli sajaroobisgan Tavis daR-
weva da Tanmdevi Semosavlebis danakargis anazRaureba, an logikuri dasabuTeba SeiZ-
leba Sedgebodes fsiqologiuri saWiroebebisgan, rogoricaa xangrZlivi dapirispi-
rebis dasrulebis survili an misi Tavidan acilebis preferencia. es Semdgomi zondi-
rebebi sasargeblo aRmoCndeba, rodesac klienti prioritetebs da fardobiT sidide-
ebs mianiWebs gadawyvetilebis miRebis sxvadasxva faqtorebs, romlebic ganisazRvra 
advokatTan saubris dros. es fardobiTi wonebi umTavresi iqneba davis mogvarebis 
optimaluri meqanizmis identificirebisTvis. 

sakonsultacio sesiis am etapze ra gamovlinda klientis pasuxebiT? Tu swrafi 
mogvareba mniSvnelovania, maSin mediaciis alternativa ufro mimzidveli variantia, 
vidre nela mimdinare arbitraJi an sasamarTlo garCeva. Tumca ADR saubari ar Cerde-
ba am adgilze. maSinac ki, rodesac mediacia ganisazRvra, rogorc klientis interesis 
dakmayofilebis upiratesi meTodi (aq, magaliTad, unda ganixilos drois problema), 
advokatis Sroma ar sruldeba. piriqiT, advokats unda axsovdes, rom, rogorc wesi, 
arcerTi faqtori aris dispozitiuri, anu, Tu arsebobs erTi gadamwyveti kriteriu-
mi, es SeiZleba iyos is faqtori, romelic jer kidev ar mogvarebula advokatis da 
klientis mier.21  

                                                 
21  TiToeuli faqtoris calke ganxilvisas konsultaciis dasasruls advokati unda 

daexmaros klients am faqtorebisTvis prioritetebis miniWebaSi da davis mogvarebis 
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2. mogvarebis molodinSi daxarjuli dro 

drois gamoTvlis meore aspeqtia sxva aqtivobebidan warmoebuli dro davis mog-

varebis xelSewyobis mizniT. es mosazreba axlosaa resursis investiciis problemebTan; 

igi exeba mougvarebeli davis „adamianuri kapitalis“ Rirebulebas. konfliqtis xasia-

Tis mixedviT advokatma SeiZleba kiTxvebi dasvas droze da sxva resursebze, romlebic 

Cveulebrivi funqciebidan aris gadamisamarTebuli konfliqtis mxardasaWerad. 

magaliTad, davaSi, sadac biznesia CarTuli, advokatma SeiZleba ikiTxos,  

 „ramdeni departamenti xarjavs dros am davaze?“  

 „yovel kvira, savaraudod, ramdeni samuSao dro ikargeboda Tqveni da sxva Sem-

sruleblebis, aseve TanamSromlebis mier?“  

igive mosazrebebi relevanturia arakomerciul davebSic. mTeli dro, rasac mxa-

re xarjavs davis mogvarebaSi is droa, romelsac veRar iyeneben im aqtivobebisTvis, 

romelSic mxare davis dawyebamde iyo dasaqmebuli. drois xarjvis amgvari cvlileba, 

xSirad, ignorirebulia mxaris mier. advokatma klienti unda gaarkvios amis Sesaxeb 

Semdegi kiTxvebis dasmiT: 

 „kviraSi ramden saaTs xarjavT am davaze fiqrSi, gamosavlis ZiebaSi?“ 

 „aris Tu ara aqtivobebi, romlebic gadadeT sanam es dava mimdinareobs?“ 

am kiTxvebis mizania dakarguli drois dakonkreteba, sanam dava lodinis sta-

tusSia.22 es, Tavis mxriv, sakvanZo faqtori iqneba davis gadaWris yvelaze Sesaferisi 

meqanizmis SerCevisas; Tumca arakomerciuli davis dros, es faqtori, xSirad, amouc-

nobia klientisTvis. 

 
a. finansuri interesi 

klientis finansuri interesi SedegTan dakavSirebiT SeiZleba icvlebodes davis 

mixedviT. dvokatma ar unda dauSvas, rom yvela klientis upirveles mizans zaralis 

anazRaureba Seadgens. zog SemTxvevaSi, klientis upirvelesi interesi SeiZleba iyos 

swrafi aRdgenis uzrunvelyofa xarjebis SesaCereblad an SesazRudad. aseTi orienta-

cia gvTavazobs mediacias — rogorc upirates meqanizms. sxva SemTxvevaSi, klientis fi-

nansuri interesi SeiZleba iyos riskis SeCereba an SezRudva. am SemTxvevaSi SeiZleba 

upiratesi iyos „sajaro“ gadawyvetileba an, alternatiulad, umniSvnelovanesi iyos 

konfidencialuri mogvareba. q, ar arsebobs mkacri da swrafi wesebi. advokats moqni-

loba esaWiroeba klientis individualur moTxovnebTan adaptirebisTvis. 

 
b. am momentamde Sefasebuli xarjebi 

am sferos zogi praqtikosi da ekonomisti „aunazRaurebad xarjebs“ uwodebs — 

es aris finansuri investicia saqmeSi im dromde, rodesac es ganxilva mimdinareobda. 

klients SeuZlia am danaxarjebs uwodos „faqtobrivi“ an „xarjebi“. „aunazRaurebadi 

xarjebi“ moicavs klientis yvela xarjs, anu masSi Sedis drois xarjebi [davaze mimar-

                                                                                                                                                         
saTanado instrumentis SerCevaSi. magaliTad, davis swrafad dasruleba SeiZleba 
klientisTvis mniSvnelovani iyos, magram sajaro mogvareba — kidev ufro mniSvnelovani. am 
SemTxvevaSi sasamarTlo ufro sasurvelia vidre mediaciiT miRweuli mogvarebis 
SeTanxmeba, Tumca aseTi SeTanxmeba ufro swrafad miiRweva. klientis momzadeba gadawyve-
tilebis miRebisTvis konkurentuli prioritetebis SefasebaSi II nawilSi ganixileba. 

22  saubrisas advokats SeuZlia gaimeoros kiTxvebis rigi da hkiTxos, ramdenad gansxvavebuli 
iqneba Semdegi kvira am kvirisgan, dava rom dRes mogvarebuliyo. am meTods xSirad iyeneben 
mediatorebi sxvadasxva SemTxvevaSi. advokatsac SeuZlia misi warmatebiT gamoyeneba raTa 
daexmaros klients mimdinare davis faqtobrivi „xarjebis“ realistur SefasebaSi. 
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Tuli saaTebis raodenoba da fulad erTeulebSi Sefaseba], aseve sxva araSromiTi xar-

jebi. es sxva xarjebi SeiZleba Seicavdes davis mogvarebasTan dakavSirebul danaxar-

jebs, rogoricaa buRaltrisTvis, advokatebisTvis an eqspertebisTvis gadaxdili ho-

norari.  

 
g. myari xarjebi 

rogorc wesi, gamoTvlis es nawili SedarebiT ufro martivia. klientma ukve daa-

saxela saqmeze daxarjuli saaTebis raodenoba da vis mier iyo es saaTebi daxarjuli, 

axla mxolod anazRaurebis saaTobrivi tarifis dadgenaa saWiro TanamSromlisTvis. 

mniSvnelovania, rom ara marto klientis piradi dro iyos gamoTvlili, aramed zemoq-

medebis qveS myofi yvela sxva TanamSromlisac — magaliTad, aRmasrulebeli da mmar-

Tveli Tanamdebobis pirebis da sxva personalis. es adre dasmul kiTxvebs ukavSirde-

ba „davis momsaxurebaze“ daxarjuli drois Sesaxeb.  

m gamoTvlaSic Sedis konsultantebisTvis da sxva araTanamSromelTaTvis gadax-

dili Tanxebi, magaliTad, advokatebis da buRaltrisTvis. es kalkulaciac SedarebiT 

martivia, magaliTad,  

 „ra aqvs gadaxdili kompanias dRemde saadvokato momsaxurebaSi“. 

 
3. rbili xarjebi 

Tumca „aunazRaurebadi xarjebis“ cneba ufro farToa, vidre danaxarjebi. maT-

Si aseve Sedis dakarguli Semosavlebi [da Semosavlebis dakarguli SesaZleblobebi]. 

am ufro niuansur kategoriaSi „aunazRaurebadi xarjebi“ ganapirobebs davis zemoq-

medebiT gamowveuli danakargebis ganxilvas. magaliTad, davis Sedegad biznesma SesaZ-

loa negatiuli sajarooba ganicada, ramac Semosavlebis dakargva gamoiwvia. an davam 

zemoqmedeba moaxdina maT urTierTobaze sxva biznes erTeulebTan, romlebic ar war-

moadgenen modave mxareebs. an davis arsebobis faqtma SeiZleba gamoiwvios wuxili 

biznesze, mis stabilurobaze an momavalze, rac, Tavis mxriv, imoqmedebs investiciaze 

an potenciur TanamSromlobaze. kompaniis SigniT davam, SesaZlebelia, zemoqmedeba 

moaxdinos warmoebaze/produqtiulobaze an uaryofiTad imoqmedos personalze, 

mniSvnelovani TanamSromlebis dakargvis [an savaraudo dakargvis] CaTvliT. 

„sxva“ araTanamSromlebis saaTobrivi tarifis mosazrebebTan dakavSirebiT ad-

vokatma SeiZleba dasvas Semdegi kiTxvebi: 

i. sxva biznes urTierTobebi 

 „dRemde, rogor aRwerdiT am davis zemoqmedebas Tqveni kompaniis urTierTo-

baze sxva biznes erTeulebTan?.~  

Tu klienti pasuxobs, rom negatiur zemoqmedebas aqvs adgili, maSin momdevno 

kiTxva unda emsaxurebodes am problemebis mosagvarebeli xarjebis zondirebas. maga-

liTad, advokatma SeiZleba ikiTxos, 

 „ra cvlilebebi SeitaneT davis Sedegad sxva kompaniebTan arsebul urTierTo-

bebSi?~  

klientis mosalodneli pasuxi unda iyos gadadebuli da dagvianebuli proeqte-

bi, gauqmebuli SekveTebi an Secvlili sakontraqto pirobebi/vadebi. klientma unda 

SeZlos dRemde momxdar TiToeul SemTxvevasTan dakavSirebuli xarjebis Sefaseba. 

i i reputaciaze /sazogadoebasTan urTierTobaze zemoqmedeba 
es dargi ikvlevs davis Sedegad miRebuli uaryofiTi sajaroobis an sazogadoe-

basTan urTierTobis zomas. advokatma SeiZleba ikiTxos, 

 „dRemde rogor daaxasiaTebdiT masmediis interess am davisadmi?“  
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 „TvliT Tu ara, rom masmediis yuradReba axlandel doneze darCeba?“  
 „Tu ki es dava sasamarTlomde miva, rogor fiqrobT, am davisadmi yuradReba ga-

izrdeba, Semcirdeba Tu aseTive darCeba?“ 
 „xom ar SegicvliaT sazogadoebasTan urTierTobis strategia masmediis yu-

radRebis Sedegad?“ 
komerciul iuridiul pirTan urTierTobisas advokatis Semdgomi kiTxvis miza-

ni iqneba zemoqmedebis Sefasebis mcdeloba; magaliTad,  

 „Tvidan Tvemde gayidvebis maCveneblebis Sedarebisas xom ar SeginiSnavT raime 

cvlileba am davis warmoSobis Semdeg?” 
          i i i Sida zemoqmedeba biznesze 

zogierT biznesSi mougvarebelma konfliqtma SeiZleba zemoqmedeba iqonios 

kompaniis SigniT, ubralod davaze daxarjuli saaTebis garda. am zemoqmedebis gamo-

sakvlevad advokatma unda ikiTxos: 

 „rogor aRwerdiT am davis zemoqmedebas kompaniis produqtiulobaze? eTan-

xmeba Tu ara Tqveni xelmZRvaneloba am Sefasebas?~  

 „xom ar SegimCneviaT kompaniis suliskveTebis cvlileba davis warmoSobis Sem-

deg?” 

am kiTxvebis mizania imis garkveva, daangria Tu ara davam Sida procesebi an pro-

cedurebi. aq Sedis produqtiulobis danakargi, warmoebis dabrkoleba da msgavsi 

problemebi. produqtiulobis Sesaxeb informacia aris monacemi, romlis mopoveba 

klients martivad SeuZlia, magram romelic SesaZloa ar iyos garkveviT gamoTvlili 

„xarjis“ saxiT.  

 danarCeni zegavlenebi SeiZleba ufro SeumCneveli iyos, magaliTad mniSvnelo-

vani TanamSromlebis dakargva [an prognozirebuli danakargi]. am sakiTxis gasarkve-

vad advokatma unda ikiTxos:  

 „davis Semdeg romelime ZiriTad TanamSromels xom ar usaubria kompaniis da-

tovebis Sesaxeb?” 

 „davis Semdeg romelime ZiriTad TanamSromels xom ar mouwia Svebulebis gada-

deba an dagvianebiT gasvla?~ 

 „davis Semdeg romelime ZiriTad TanamSromels xom ar uTxovia damatebiTi wev-

rebis ayvana Tavis gundSi davis gamo gazrdili droiTi valdebulebebis Sesasruleb-

laT?~ 

 „davis warmoSobis Semdeg xom ar SeginiSnavT raime cvlileba biuletenebis ra-

odenobis mxriv?~ 

oTxidan romelime kiTxvaze dadebiTma pasuxma SesaZloa zemoqmedeba iqonios im 

wonaze, romelic mieniWa swrafad mogvarebis saWiroebas, xolo gaWianurebuli sasa-

marTlo garCevis wonaze ki ara.  

 
a. davis gadaWris tipi 

aq iuridiuli konsultantis aqcenti gadadis imaze, Tu davis ra saxiT „gadaWra“ 

esaWiroeba mxares imisaTvis, rom Sedegi miiRos da, amave dros, SedegiT kmayofili 

iyos. klienti cdilobs maqsimaluri informacia miiRos. mTeli aqcenti keTdeba kiTx-

vaze: „ra esaWiroeba klients Sedegis misaRwevad?~ pasuxi SeiZleba iyos faqtorebis 

erToblioba da advokat-klientis konsultaciis yvelaze ufro problematuri aspeq-

ti SeiZleba mogvianebiT warmoiSvas, faqtorebisTvis prioritetebis da fardobiTi 

wonebis miniWebisas, amasTan, zogierTi faqtorebi SeiZleba erTmaneTTan winaaRmde-

gobaSic modiodes. am etapze, advokati jer isev ikvlevs klientis saWiroebas da pre-

ferencias. advokati, amave dros, awvdis mesijs, rom zogierT scenarSi „mogeba“ SeiZ-
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leba iyos raRac ufro sxva, vidre sasamarTlos xelsayreli gadawyvetileba. advo-

kats SeuZlia ikiTxos:  

 „es mogvareba grZelvadiani unda iyos, Tu „swrafi da ioli“ gadawyveta daakma-

yofilebs Tqvens moTxovnas?~  
es kiTxva aRiarebs im princips, rom zog SemTxvevaSi „kargi“ aris „sakmaod kargi“. 

magaliTad, samSeneblo saqmianobaSi davis swrafi mogvareba, romelic dagvianebul 
miwodebas exeba, Semdgomi miwodebebis SesaZleblobas Seqmnis da mSenebloba win wava. 
amgvari mogvareba ufro mniSvnelovania, vidre kontraqtis SeusruleblobiT gamow-
veuli zaralis Tanxis qviTris miReba.  

 „es mogvareba mudmivi unda iyos? an, ufro mniSvnelovania Tu ara rom Tqven 

SeZloT misi Secvla cvalebad garemoebebze reagirebis mizniT?~  
gansakuTrebiT komerciul konteqstSi, magram maSinac, rodesac mxareebi xan-

grZliv urTierTobas varaudoben, personalis pasuxebisadmi moqniloba momavali sa-
Wiroebebis dasakmayofileblad SeiZleba ufro mniSvnelovani iyos, vidre is, Tu ro-
gor mogvarda konkretuli dava im garemoebebSi. magaliTad, ojaxis samarTlis kon-
teqstSi, sadac dava bavSvis monaxulebas exeba, zog mxares SeiZleba sasurvelad miaC-
ndes ucvleli grafikis dacva, sxvebi ki Tvlian, rom cxovrebis iseTi moulodnelo-
bebi, rogoricaa qorwili, skolis/institutis damTavreba da dasaflaveba, adaptaci-
as moiTxovs.  

 „vis sWirdeba Sedegebis codna?~  
es kiTxva detalur pasuxebs mogvcems imaze, Tu vin unda iyos informirebuli Se-

degze mis sisruleSi mosayvanad, anu vin unda icodes mogvarebis Sesaxeb misi Tanmxle-
bi uaryofiTi Sedegebis gamosasworeblad. es ukanaskneli scenari maSin ganxorciel-
deba, rodesac, magaliTad, SeCerebulia aradakavSirebuli komerciuli garigeba, ro-
goricaa SemoTavazebuli Serwyma an STanTqma. kiTxva „vin unda icodes“ SeiZleba aseve 
Seicavdes mosazrebas Sida klienturis winaSe angariSvaldebulebis Sesaxeb klientis 
aRqmaze. magaliTad, miuxedavad imisa, rom biznesis mflobeli SeiZleba ar iyos „val-
debuli“ Tavis muSebs mogvarebis pirobebi Seatyobinos raime samarTlebrivi Tval-
sazrisiT, Tu ki davam uaryofiTi zemoqmedeba moaxdina kompaniis suliskveTebaze, 
klientis aRqmiT SesaZloa axsna adamianuri kapitalis poziciidan iyos saWiro.  

 „es gadawyveta kerZo da konfidencialuri unda iyos, Tu sajaro?“  
am kiTxvis ZiriTadi faqtorebia sazogadoebrivi „reabilitaciis“ saWiroeba, Tu 

davam uaryofiTi sazogadoebrivi urTierTobebi warmoSva, aseve sazogadoebrivi 
„dacvis“ saWiroeba, rodesac ucvleli principis sakiTxebzea saubari. gantolebis 
konfidencialobis mxareze ZiriTadi faqtorebi SeiZleba iyos vaWrobis da kompaniis 
saidumloebis dacva, reputaciis gafrTxileba, sarCelis safuZvlebis SezRudvebi da 
Tanmxleb SesaZleblobebze zemoqmedeba. 

 „rogor SeiZleba am davis gadaWris gamoyeneba momavalSi?~  
es kiTxva klients mouwodebs ganixilos ori potenciuri gamoyeneba; pirveli, 

gadaWris gamoyeneba meore mxaris mier analogiuri davis warmoSobis SemTxvevaSi. ma-
galiTad, dagvianebuli miwodebis komerciul konteqstSi klientma unda moifiqros, 
daexmareba Tu ara mas es mogvareba biznes urTierTobis ufro daubrkoleblad war-
marTvaSi savaraudod ganmeorebiTi problemebis ufro swrafad gadaWris Sablonis 
meSveobiT, an waaxalisebs Tu ara igi naklebad koncentrirebul Zalisxmevebs. meore 
potenciuri gamoyeneba gulisxmobs gadaWrebis gamoyenebas jer kidev ucnobi mesame 
mxareebis mier an iseT davebSi, romlebic jer ar mogvarebula, an sadac istoriul 
faqtebs hqonda adgili, magram ucnobma mesame mxarem jer araferi icis samarTlebri-
vi qmedebis Sedegebis Sesaxeb. 

 „am mogvarebisTvis apirebT Tu ara precedentis an politikis Seqmnas momavali 

qmedebebisTvis?~ 
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es kiTxva yuradRebas amaxvilebs imaze, Tu rogor SeZleba davis mogvareba gamo-

yenebuli iqnes sxvebis mier, rodesac isini ukve icnoben morigebis pirobebs.  

 „aris Tu ara es erTjeradi dava, romelic aRar gameordeba?~ 
ganmeorebiTi scenaris SemTxvevaSi klientma SesaZloa moisurvos am davis ufro 

detaluri mogvareba, an iseTi, sadac mogvarebis vadebi ufro SemWidrovebulia. amas 

ganapirobebs imis aRiareba, rom mogvarebam SeiZleba ramdenime potenciuri gamoyene-

ba hpovos. koncefcia is aris, rom saukeTeso SesaZlo mogvarebis SemuSaveba drois 

mniSvnelovan investicias moiTxovs, radgan mas SemdgomSic gamoiyeneben. 

garda politikisa da precedentuli faseulobebisa, rogoricaa mogvarebis Se-

Tavazebis Tanxa, mravaljeradi gamoyenebis SemTxvevaSi saWiro iqneba gare resursebi, 

rogoricaa advokatebis gazrdili honorarebi, eqsperti mowmis gazrdili danaxarje-

bi, davis mogvarebis gazrdili xarjebi. ganmeorebiTma sarCelebma SesaZloa gamoiwvi-

os mudmivi daubrunebeli xarjebi da klientis ZiriTadi miznebidan davis „momsaxu-

rebaze“ gadanacvleba. amis sapirispirod, erTjeradi SemTxveva warmatebiT mogvarde-

ba Cveulebrivi gadaWriT, romelic SesaZloa ufro xelsayrelic iyos meore mxaris-

Tvis.  

 „xom ar apirebT am mxaresTan urTerTobis gagrZelebas momavalSi, Tu Tqveni 

interaqcia davis mogvarebasTan erTad dasruldeba?~ 
am kiTxviT klients mouwodeben ifiqros im faseulobaze (aseTis arsebobis Sem-

TxvevaSi), romelic meore modave mxaresTan urTerTobis SenarCunebasTan aris dakav-

Sirebuli. klientis pasuxi damokidebuli iqneba pirad midrekilebaze, upiratesobaze 

da romelime mocemuli davis faqtebze. magaliTad, modave biznes partniorma SesaZ-

loa moisurvos partniorobis gauqmeba, meore partnioris wilis gamosyidva da yo-

velgvari kontaqtis gawyveta; an klients SeiZleba surdes arsebuli urTierTobis 

dasruleba meore partnioris procentis SesyidviT, am partniors ki konsultantad 

gamoiyenebs 6-Tviani gardamavali periodis ganmavlobaSi. TiToeul scenarSi poten-

ciuri samomavlo urTierToba potenciuri mogvarebis radikalurad gansxvavebul pi-

robebs gvkarnaxobs.  

 „ramdenad mniSvnelovania TqvenTvis saboloo gadawyvetilebis mimRebi piri 

iyoT?~ 

klientebi gansxvavdebian im kontrolis xarisxiT, romelic unda ganaxorcielon 

saqmis saboloo mogvarebaze ise, rom SedegiT kmayofili darCnen.  

miuxedavad imisa, rom „mogvarebis xasiaTis“ farglebSi gamokiTxvebi SeiZleba 

erT SexedviT elementarulad gamoiyurebodes, sinamdvileSi rodesac konfliqti uk-

ve dawyebulia, zogierTma klientma mxolod is icis, rom man unda „gaimarjvos“,23 pri-

zi „gamarjvebaa.“ am kiTxvebis mizania klientis yuradRebis sxva rameze aqcentireba 

da potenciuri mogvarebis sxvadasxva meTodebze da maT ganxorcielebaze fokusire-

ba. Tavis mxriv, es saSualebas aZlevs klients Camoayalibos ra ufro mniSvnelovania, 

ra naklebad mniSvnelovani da ra aris umniSvnelo. davis gadaWra iqceva raRac sxva 

procesad da ara mxolod „diax/ara“ Sedegebad.  

                                                 
23  iSviaT SemTxvevaSi, konfliqtebi TavisiT gvardeba ubralod raRac periodis gasvlis 

Semdeg. Tumca, rac ufro xangrZlivad rCeba konfliqti mougvarebeli, ufro uares saxes 
iRebs igi, amave dros, eqsponencialurad izrdeba axali konfliqtebis albaToba. es aris 
„konfliqtis spirali“ — eskalacia, romelSic negatiuri spirali sicocxles iZens da 
monawileebi mis xafangSi eqcevian. radgan konfliqti mis subieqtad iqceva (ZiriTadi 
davisgan damoukideblad), adamianebis poziciebi myardeba da monawileebi obieqturobas 
kargaven. aRqmebis damaxinjebis gamo mxareTa poziciebi ufro eqstremaluri xdeba.  
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 yvela kategoriaSi klientis pasuxebi iwyeba SemoTavazebiT, mogvarebis romeli 

procesia ufro Sesaferisi mocemul SemTxvevaSi. zedmeti gamartivebis riskis fasad, 

zogadad marTalia, rom:  

 „Sesaferisi mediaciis~ atributebia siCqare, xarjebis SezRdva, grZelvadiani 

an „swrafi“ mogvareba, konfidencialuroba, ar aris saWiro precedenti, urTierTo-

bis gagrZeleba, mxare akontrolebs Sedegs.  

 „Sesaferisi arbitraJis“ atributebia grZelvadiani mogvareba, saboloo (ape-

laciis gareSe), konfidencialuroba, ar aris saWiro precedenti, urTierToba ar 

aris mniSvnelovani (an naklebad mniSvnelovania); gadawyvetilebis mimReb pirs specia-

lizebuli codna aqvs.  

 „Sesaferisi sasamarTlo garCevis“ atributebia grZelvadiani mogvareba, saja-

rooba, precedentis an politikis danergva, urTierToba ar aris mniSvnelovani (an 

naklebad mniSvnelovania).  

„mogvarebis xasiaTis“ kategoria, aseve, mogviwodebs ganvixiloT (a) unar-Cvevebi 

an codna, romelic gadawyvetilebis mimReb pirs unda hqondes da (b) SesaZlo Sedegebi, 

romlebsac gadawyvetilebis miRebis Semdeg mivaRwevT. forumis SerCeva gvkarnaxobs 

SesaZlo mogvarebis parametrebs. forumis SerCeva aseve gvkarnaxobs gadawyvetilebis 

mimRebi piris vinaobas — Tavad mxareebi [mediacia] an mesame mxareebi [arbitrebi an mo-

samarTle]. sasamarTlos mier dadgenili gaTavisufleba ofciebis SezRudul raode-

nobas gvTavazobs, romelTa umetesoba fulad premiebzea koncentrirebuli. xolo 

mediaciis mxareebi ki piriqiT, ar arian SezRuduli gadaWris meTodebis SeTavazebasa 

da miRebaSi zaralis tipuri formulis farglebs miRma. 

 amrigad, im SemTxvevaSi, rodesac gadawyvetilebis mimRebi piris teqnikuri an 

industriuli codna mniSvnelovania, arbitraJi ufro misaRebia, vidre sasamarTlo 

procesi, radgan mxareebs SeuZliaT airCion gadawyvetilebis mimRebi da seleqciis 

procesis kriteriumad specializebuli codna moiTxovon. 

 
 b. konfidencialuroba 

es kategoria „mogvarebis xasiaTis“ qvejgufs warmoadgens, romelic misi poten-

ciuri mniSvnelobis gamo individualur ganxilvas imsaxurebs. „konfidencialuroba“ 

niSnavs ramdenad farTod aris/iqneba cnobili garkveuli faqtebis arseboba: (1) rom 

mxareebs Soris dava mimdinareobs (2) am davis warmomSobi faqtebi, (3) rom mxareebma 

dava moagvares da (4) davis mogvarebis pirobebi. garkveuli saxis davebis SemTxvevaSi, 

sazogadoebrivi „reabilitacia“ SeiZleba umniSvnelovanesi iyos, sxva davebis Sem-

TxvevaSi ki riskis lokalizacia an analogiuri sarCelebis riskis Semcireba konfi-

dencialurobas moiTxovs. 

 „vin unda icodes Sedegis Sesaxeb imisaTvis, rom igi moqmedebaSi moiyvanos?~ 
es kiTxva maSin aris relevanturi, rodesac arseboben sxvebi, visac gadawyveti-

lebis aspeqtebis ratifikacia evalebaT. es SeiZleba iyos direqtorTa sabWo an dain-

teresebuli mxareebi. zogierTi iurisdiqcia aseve iTvaliswinebs meuRlis Tanxmobas 

erToblivad flobili aqtivebis gankargvis Taobaze. maTi raodenobis zrdasTan er-

Tad izrdeba gasajaroebis SesaZlebloba. Tu ki realoba gvkarnaxobs, rom mesame mxa-

reTa mniSvnelovani raodenoba unda iyos informirebuli SeTanxmebaze, an misi rati-

fikacia unda moaxdinon, maSin gamocdilebis Tanaxmad naklebad savaraudoa rom Se-

Tanxmeba da misi pirobebi farTe sazogadoebisTvis saidumlod darCeba. amrigad, miu-

xedavad imisa, rom konfidencialuroba SeiZleba sasurveli iyos, zog SemTxvevaSi 

ararealuria misi dacva.  

 „es gadawyveta kerZo da konfidencialuri unda iyos, Tu sajaro?“  
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konsultants am SekiTxvis meSveobiT SeuZlia klients sTxovos moifiqros, ar-

seboben Tu ara mesame mxareebi, romelTa momavali qceva Sedegze iqneba damokidebu-

li. es SesaZloa sxvadasxva scenarebiT ganviTardes. magaliTad, im produqtis sawar-

mos SemTxvevaSi, romelmac saCivris Tanaxmad ziani gamoiwvia — faqtma, rom kompanias 

mogvareba surs (da ra pirobebiT) SeiZleba sxvebs afiqrebinos, rom kompania sasamar-

Tlo process iwyebs. xolo Tu komerciuli davis mxareebi momavalSi erTad muSaobis 

gagrZelebas gadawyveten, am faqtma, SesaZlebelia, orive mxaris pozitiur reputaci-

as Seuwyos xeli, gansakuTrebiT maSin, Tu ki sawarmoSi an sazogadoebaSi cnobili iyo 

konfliqtis Sesaxeb. 

es kiTxva aseve iTvaliswinebs sazogadoebis konkretul qvejgufSi (rogoricaa 
kompaniis yvela TanamSromeli) Sedegebis gavrcelebis ganxilvas. 

 „rogor SeiZleba am davis gadaWris gamoyeneba momavalSi?“  
es kiTxva klients mouwodebs ganixilos davis mogvarebis ori potenciuri gamo-

yeneba sxva piris mier, da ara klientis mier. pirveli, gadaWris gamoyeneba meore moda-
ve mxaris mier analogiuri faqtebis dadgomis SemTxvevaSi. meore gulisxmobs gadaW-
rebis gamoyenebas jer kidev ucnobi mesame mxareebis mier. 

 „am mogvarebisTvis apirebT Tu ara precedentis an politikis Seqmnas momavali 
qmedebebisTvis?“ 

konfidencialurobis prizmaSi ganxilvisas, am kiTxvis arsi mdgomareobs imaSi, 
rom davis Sedegebi ufro farTo auditoriaSi unda gavrceldes da ara mxolod moda-
ve mxareebs Soris. farTo gavrceleba xorcieldeba Semdgomi pretenziebis gadadebis, 
sazRvrebis dadgenisa da saerTo molodinebis Seqmnis albaTobiT imis Sesaxeb, Tu ro-
gor surs klients konkretuli tipis konfliqtebis mogvareba. 

 „aris Tu ara es erTjeradi dava, romelic savaraudod aRar gameordeba?“ 
davis tipis savaraudo sixSirem SeiZleba mosazrebebi davis mogvarebis Taobaze 

speqtris sxvadasxva mimarTulebiT waiyvanos. magaliTad, dava, romelic savaraudod 
ar unda ganmeordes, SeiZleba ufro maRali fuladi morigebis winadadebad „Rirdes“ 
sufTad zaralis safuZvelze. am SemTxvevaSi konfidencialurobas naklebi mniSvne-
loba eqneba, radgan naklebad savaraudoa sxva analogiurad pozicionirebuli poten-
ciuri modaveebis arseboba.  

yvela am kiTxvaSi, Tu ki saWiroa konfidencialuroba, maSin mediacia an arbitra-
Ji erTaderTi sicocxlisunariani variantia. Tu konfidencialuroba sasurvelia, ma-
Sin mediacia an arbitraJi arCevanis procesad rCeba davis mosagvareblad.  

 
g. mxareTa urTierTobebi 

zogjer davis erT-erTi yvelaze relevanturi faqtori mxareTa urTierTobebis 
bunebazea fokusirebuli. erTjeradi SemTxveva, romelic davas warmoSobs ucxo ada-
mianebs Soris xarisxobrivad gansxvavdeba im mxareTa Soris warmoqmnili davisgan, 
romlebsac xangrZlivi urTierToba akavSirebs. xangrZlivi urTierTobis konteq-
stSic ki arsebobs kiTxvebi — aris Tu ara klienti dainteresebuli am urTierTobis 
SenarCunebaSi, Tu misi Sewyveta surs.  

zogadad, mediacia ganixileba rogorc yvelaze „urTierTobisadmi megobruli“ 
procesi samive procesidan. amitom davis mogvareba ar Seicavs bralis an Secdomis Zi-
ebas. mxareebi erTad muSaoben imis dadgenaze moagvaron, Tu ara, xolo mogvarebis 
SemTxvevaSi — rogori unda iyos mogvarebis pirobebi. aqedan gamomdinare, yoveli mo-
dave mxare avtonomias inarCunebs da radganac ar arsebobs mesame mxaris gadawyveti-
lebis mimRebi, ar aris sasamarTlo garCevis saWiroeba.  
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d. sxva interesebi 

uTanxmoebebis mogvarebis optimaluri meqanizmis SerCevaSi kompetenturi dax-

marebis gasawevad, advokatis konsultacia unda gascdes davis iuridiuli garemoebe-

bis Sefasebis farglebs/ zogierTi aseTi ganxilva SedarebiT pirdapiri Cans, rogore-

bicaa vadebis, sazogadoebasTan urToerTobebis, xarjebis SezRudvis, dakarguli Se-

saZleblobebis sakiTxebi; Tumca, sxvebi ufro metad dakavSirebulia klientis pirad 

reaqciasTan. klientis potenciuri „sxva“ interesebi SeiZleba akmayofilebdes klien-

tis emociur an fsiqologiur survils, aRidginos pozicia; Seamciros xangrZlivi, ga-

dauWreli daviT gamowveuli stresi; Tavidan aicilos sasamarTlo procesis daZabu-

loba an SezRudos riski24. 

sazogadod, advokatebi naklebad swavloben, Tu rogor unda CauRrmavdnen am 

„faqiz“ sakiTxebs klientTan. maTi ganaTleba da gamocdileba ufro metad dakavSire-

bulia saCivris iuridiuli safuZvlis ganmtkicebasTan, imasTan, Tu ramdenad xelmi-

sawvdomi da misaRebia mtkicebulebebi da aseve, istoriulad, rogor wydeboda aseTi 

sakiTxebi sasamarTlos mier, maT iurisdiqciaSi. 

erT-erTi sensitiuri da mniSvnelovani faqtoria klientis mier „riskis miuReb-

lobis“25 xarisxi. riskTan da potenciur zaralTan dakavSirebiT klientis komfortis 

donis ganxilva SesaZloa rTuli iyos26. Tumca SeiZleba Seswavlil iqnas saubari da 

Sefasdes riskis miuRebloba ufro naklebad pirdapiri gziT da ara klientis „gaogne-

biT“, pirdapiri SekiTxvis meSveobiT, rac SeiZleba man misi egosTvis safrTxed aRiq-

                                                 
24  „araiuridiuli“ faqtorebi SeiZleba klientis saboloo gadawyvetilebisTvis arsebiTi 

iyos, magram ramdenadac isini uaRresad subieqturia, maTi prognozireba rTulia. am 
fsiqologiuri, socialuri da moraluri mizezebis aRiarebam SeiZleba zemoqmedeba 
moaxdinos klientis mier alternativis arCevaze da konsultantma isini detalurad unda 
Seiswavlos. am statiaSi SevecadeT zogierTi am faqtoris gansazRvras. mecnierebi, 
romlebic muSaoben gamokiTxvisa da konsultirebis sakiTxebze, sxvadasxva sqmebs iyeneben 
maTi gansazRvrisTvis. magaliTad, fsiqologiuri interesebi SeiZleba moicavdes 
aRgznebis an stresis dones; TviTSefasebas, sakuTari Tavis pativiscemas da sakuTar 
imijze zrunvas; aseve aRiarebis, statusis, Zalauflebis an uflebamosilebis 
moTxovnilebas, piradi kmayofilebis an keTildReobis SegrZnebas; gariskvis survils. 
Nicholas H. G., A Practical Approach to Client Inteviewing, Counseling, and Decision-Making, Matthew Bender 
2009, 67.  

25  gadawyvetilebebis miRebis empiriuli kvlevebi uCvenebs, rom adamianebi airCeven mcire 

ueWvel sargebels da ara ufro msxvils da riskians. am movlenas uwodeben „riskis 

moridebas“. ix., Bazerman M., Judgment in Managerial Decision Making, 1994. riskis moridebis 
principebis gamoyeneba Semdgom Zlierdeba TiToeuli adamianis mier faseulobis subieq-
turi aRqmiT. Tversky A., Kahneman D., Rational Choice and the Framing of Decisions, J. Business, Vol. 59, 
1986, 251. riskis moridebasTan dakavSirebulia „zaralis moridebis“ cneba, romelic 
eyrdnoba Teorias, rom adamianebi iTamaSeben, ueWveli zaralis Tavidan asacileblad, im 

SemTxvevaSic ki, Tu TamaSis SemTxvevaSi zarali gacilebiT ufro didia, vidre „ueWveli 

zarali“, Tu isini arafers ar gaakeTeben. „perspeqtivis TeoriaSi“ kvlevebi uCvenebs, rom 
adamianebi ufro metad Seafaseben nivTis gacemas, vidre Tavad gadaixdidnen imave nivTis 
SesaZenad. am Sedegebis safuZvelze, socialuri fsiqologebi Teoriulad gansazRvraven, 
rom reaqcia zaralze ufro didia, vidre reaqcia mogebaze. iqve, 258. 

26  SesaZlebelia, rom saubarSi iqneba uxerxulobis garkveuli xarisxi, ramdenadac Znelia 

adamians SeekiTxo „geSinia riskis“? Tumca, imis gamo, rom gadawyvetilebis mimRebs 
arasodes ara aqvs srulyofili, absoluturi codna, gadawyvetilebis miReba, nawilobriv 

mainc eyrdnoba „gamocnobas“ da intuicias. amdenad, yoveli gadawyvetilebis mimRebi 
iZulebelia itvirTos riskis garkveuli xarisxi. Cochran R. F., Jr., Dipippa J. M. A., Peters M. M., 
The Counselor-at-Law: A Collaborative Approach to Client Interviewing and Counseling, Matthew Bender, 2nd 
ed., 2006, 125-126. am konteqstSi, advokatis pasuxismgeblobaa daexmaros klients riskis 
saTanado donis gansazRvraSi, TiToeuli davis mogvarebis procesisTvis da, savaraudod, 
ukeT gaagebinos klients piradi riskis morideba. 
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vas. konsultantma unda gaiTvaliswinos riskis Sefaseba TiToeuli procesis ganmar-

tebaSi, Semdegnairad: 

„sami procesidan, romlebic Cven ganvixileT, mediacia uzrunvelyofs Sedegebis 

kontrolis yvelaze maRal xarisxs. Tqven Tavad gadawyvetT, gsurT Tu ara SeTanxme-

bis miRweva da ra pirobebiT. Tumca, rogorc Tqven, aseve meore mxaresac SeiZleba 

garkveul kompromisebze wasvla dagWirdeT, raTa iseT SeTanxmebas miaRwioT, rome-

lic orivesTvis damakmayofilebeli iqneba. SesaZloa ver miiRoT yvelaferi, rac gin-

daT. Tumca, Tu am davis gadawyvetas SeZlebT, Tqven miaRwevT SeTanxmebas, romelic 

misaRebi iqneba TqvenTvis da romelic daakmayofilebs Tqveni moTxovnilebebis did 

nawils. speqtris meore mxares aris sasamarTlo procesi. rogorc wesi, esaa procesi, 

romelSic miiRebT „yvelafers an arafers“. Tumca, Cven SegviZlia SevafasoT, Tu ram-

denad SesaZlebelia mogeba, magram amis garantireba SeuZlebelia27. am alternatiuli 

Sedegebidan romelime ufro mimzidvelia TqvenTvis?“ 

riskis moridebis Sesaxeb saubari koncentrirebulia aRsrulebaze. aseT saubar-

Si konsultantma SeiZleba miuTiTos: 

„kvlevebis mixedviT, ufro savaraudoa, rom mxareebi, romlebic mediaciis meSveo-

biT aRweven SeTanxmebas, daicaven mis pirobebs, im modaveebTan SedarebiT, romlebsac 

mesame mxareebi aZleven miTiTebebs aanazRauron zarali, imoqmedon an Tavi Seikavon 

moqmedebisgan. rogorc dakmayofilebis done, aseve Sesrulebis maCveneblebi ufro ma-

Ralia mediaciisTvis, sxva procesebTan SedarebiT. es SeiZleba imis gamo iyos, rom me-

diaciis meSveobiT miRweuli SeTanxmebebi urTierTSeTanxmebulia da ara garedan na-

karnaxevi. Tumca aRsruleba ufro advilia, sasamarTlos ganaCenis da arbitraJis ga-

dawyvetilebis SemTxvevaSi. zogierT SemTxvevaSi, rogorebicaa saerTaSoriso davebi, 

erTaderTi sicocxlisunariani aRsrulebis gza arbitraJis gadawyvetilebaa.“ 

kvlav, konsultanti ekiTxeba klients, Tu ra urCevnia mas, am faqtorebis gaTva-

liswinebiT. klientis pasuxebi warmodgenas gviqmnis imis Taobaze, Tu rogoria riski 

da risi gakeTeba surs klients, davis gadawyvetis konkretuli meTodis gamoyenebis-

Tvis. 

riskis Tavidan acilebis Temis mesame versia dakavSirebulia gamoricxvis al-

ternativasTan, im momaval SesaZleblobebTan, romlebic Riad darCeba an uaryofili 

iqneba, rogorc arCeuli alternativis Sedegi. davis mogvarebis erT-erTi procesis 

arCevis Sedegebi SesaZloa intuitiurad naTeli ar iyos klientisTvis. im SemTxveva-

Sic ki, rodesac misTvis gasagebia, klientma SeiZleba Tavi aaridos alternativis ar-

Cevas imis gamo, rom SerCevis Tvis damaxasiaTebelia uaryofili modelebis sargeblis 

„dakargva“. magaliTad, bevr erovnul Tu saerTaSoriso samarTlebriv sistemaSi, da-

vis mogvarebis meqanizmis saxiT arbitraJis arCeva niSnavs momavalSi sasamarTlo pro-

cesze uars. 

 
e. dReisaTvis arsebuli mogvarebis dabrkolebebi 

bolo Sesaswavli sferoa is, Tu rogor aRiqvams klienti dReisaTvis molapara-

kebebis warumateblobis mizezs. klientebi icnoben dargs. im SemTxvevebSi, rodesac 

                                                 
27  konsultants unda SeeZlos gansazRvros alternatiul midgomebTan dakavSirebuli 

warmatebis da xarjebis albaToba profesiuli saeqsperto codnis da gamocdilebis 
safuZvelze. Bastress R. M., Harbaugh J. D., Interviewing, Counseling, and Negotiating: Skills for Effective 
Representation, Aspen, 1990, 243-244. „Sedegebis gansazRvra … fexdafex misdevs alternativebis 

gansazRvras.“ Binder D. A., Bergman P., Tremblay P. R., Weinstein I. S., Lawyers As Counselors: A Client-
Centered Approach, 3rd ed., West, 2012, 330. 
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dava ucnobebs Soris araa, klientebi aseve warmoadgenen potenciur resurss imisaT-

vis, rom naTeli gaxdes gadawyvetilebebis miRebis procesi da is, Tu ras amjobineben 

sxva modaveebi. magaliTad, Tu klienti aRniSnavs, rom misi yofili biznes partniori 

arasodes ar miiRebs gadawyvetas sadavo „konkurenciis gamoricxvis“ punqtTan dakav-

SirebiT, Tu klienti amas SesTavazebs, maSin SeTanxmebas, romlis Taobazec mimdinare-

obs molaparakeba (mediacia), SeiZleba warmatebis naklebi albaToba hqondes, vidre 

neitraluri mesame mxaris gadawyvetilebas.28 

 sacdeli SekiTxvebi, romlebic SeiZleba konsultantma dasvas, moicavs Sem-

degs: 

 „rogor fiqrobT, ra reaqcia eqneba X-s davebis mogvarebis im sam meqanizmTan 

dakavSirebiT, romlebsac Cven ganvixilavT?“ 

 „ratom gaCerda molaparakebebi am sakiTxze?“ 

 „xedavT im sferoebs, sadac SeTanxmeba SesaZlebelia? ris gamoa savaraudo Se-

Tanxmeba am sakiTxebTan dakavSirebiT ufro metad SesaZlebeli, sxvebTan SedarebiT?“ 

 
 

II. gadawyvetilebis miReba da daxurva 

efeqturi gadawyvetilebebis miRebis Seswavla kvlavac intensiuri kvlevebis 

sferos warmoadgens. Tavdapirvelad, is eyrdnoboda ekonomikis Teorias da koncef-

cias, rom racionaluri adamianebi moqmedeben ise, rom maqsimalur sargebels miaRwi-

on. mogvianebiT Catarebuli gamokvlevebis mixedviT dadginda, rom es mkacrad norma-

tiuli midgoma gadawyvetilebebis miRebis mimarT zustad ar asaxavs im kognitiur sa-

kiTxebs, romlebsac adamianebi yoveldRiurad iyeneben. es sakiTxebi moicavs Semdegs: 

 dakmayofileba: im pirveli potenciuri gadawyvetis arCeva, romelic „sakmari-

sad kargia“ imisaTvis, rom daakmayofilos moTxovnilebebis minimaluri done; 

 mimdevrobiTi Sefaseba auwonavi kriteriumebis mixedviT: yvela obieqturi 

kriteriumisTvis erTi faseulobis miniWeba, alternativebis Tanmidmevrulad Sefa-

seba am kriteriumebis mixedviT da sicocxlisunariani alternativis SerCeva [axlosaa 

„erT damTavrebasTan“]; 

 gamartiveba: yvela plusis da minusis CamoTvla TiToeuli alternativisTvis 

da im alternativis arCeva, romelsac meti plusi aqvs. 

es Sroma ar gTavazobT, rom Tavi daaneboT am meTodebs yoveldRiur cxovrebaSi, 

ubralod, maTi gamoyeneba unda Semoifarglos naklebad rTuli gadawyvetilebebiT 

da iseTi gadawyvetilebebiT, sadac araswori daSvebebis Sedegebi minimaluria. rode-

sac advokati da klienti ganixilaven davis mogvarebis alternativebs, aucilebelia 

sqema, romelSic ufro meti niuansebia gaTvaliswinebuli. sakmarisi araa CamousvaT 

SuaSi xazi da marjvena svetSi „plusebi“ SeitanoT, marcxenaSi ki — „minusebi“. advo-

kats unda axsovdes, rom „konsultireba“ moicavs ufro mets, vidre alternativebis 

gansazRvra da maTi SesaZlo Sedegebis CamoTvlaa. es aseve moicavs klientis arCevanis 

Sefasebas da aseve, arCeuli alternativebis Sefasebas, realisturad, klientis subi-

eqturi midrekilebebis, faseulobebis da amocanebis gaTvaliswinebiT. 

ganixileT sakontraqto biznes dava, romelSic kompania awarmoebs molaparake-

bebs mesame kompaniasTan, megobruli gaerTianebisTvis. savaraudod, siCqare da konfi-

                                                 
28  kidev erTi midgomaa mediacia, magram Semfasebeli mediatoris SerCeviT an mediatorisTvis 

TxovniT, rom man konkretuli pirobebi SesTavazos. Tumca mesame alternativa SeiZleba 
iyos neitraluri Sefaseba an sxva arasavaldebulo procesi, romelic garkveuli xarisxiT 
mainc moicavs mxaris Sefasebas. 
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dencialoba ufro mniSvnelovania am kompaniisTvis, vidre sasamarTlos mogebis „90%“ 

SesaZlebloba, rodesac procesi 2 weliwads gastans. auwonav sqemaSi „plusebis“ sia 

SeiZleba sxvadasxva alternativas Seicavdes: 

 
mediacia arbitraJi sasamarTlo 

swrafi ramdenadme swrafi  

konfidencialuri konfidencialuri  

 warmatebis 90%-iani 

SesaZlebloba 

warmatebis 90%-iani 

SesaZlebloba 

 
aseTma gamartivebulma midgomam SeiZleba araswor daskvnamde mogviyvanos, rom 

arbitraJi saukeTeso alternativaa, imitom, rom yvelaze meti „plusi“ aqvs. 

saukeTeso midgomaa, sTxovoT klients Seafasos TiToeuli sakiTxi oTxbaliani 

skaliT: kritikuli, mniSvnelovani, kargi, umniSvnelo. TiToeuli sakiTxi ganixileba 

individualurad, magram, daskvnis gamotanisas, isini ganixileba erTmaneTTan mimar-

TebaSi, saboloo gadawyvetilebis miRebamde29. megobruli, korporatiuli gareTiane-

bis / kontraqtis Sesaxeb uTanxmoebis scenarSi klientis Tavdapirveli Sefaseba30 Se-

iZleba Semdegi iyos: 

 
 kritikuli mniSvnelovani kargi umniSvnelo

siswrafe X    

xarjebis Semcireba  X X  

grZelvadiani 

gadawyveta 

    

„uceb“ gadawyveta X    

konfidencialuri X    

saWiroa precedenti   X  

urTierTobebis 

gagrZeleba 

   X 

mxare akontrolebs 

Sedegs 

  X  

saboloo  X   

aRsrulebadi   X  

 

                                                 
29  ar arsebobs savaldebulo „erTi zoma yvelaze kargad Seefereba“ — midgoma, romelic 

meqanikurad SeiZleba iqnas gamoyenebuli yvela SemTxvevaSi. konsultanti yovelTvis 
angariSs unda uwevdes TiToeuli klientis moTxovnilebebs, iseve, rogorc TiToeuli 
klientis individualur Tvisebebs, es niSnavs, rom sasurvelia am Sablonis garkveulad 
Secvla, imis nacvlad, rom gamoyenebul iqnas gadawyvetilebebis miRebis umartivesi 
strategia, romelic sakmarisia yoveldRiur cxovrebaSi.  

30  konsultantma unda ganixilos rigi potenciuri amocanebi da sTxovos klients mianiWos 
mniSvneloba TiToeul maTgans. am dialogisTvis nimuSi mocemulia I nawilis SekiTxvebSi. 
marTalia daxvewil klients SeiZleba ukve gansazRvruli hqondes am sakiTxebis umetesoba, 
konsultantTan Sexvedramde, mainc Rirs amis gakeTeba, oTxi mizezis gamo. jer erTi, 
advokati da klienti SeiZleba ar sargeblobdnen terminebiT, romlebic zustad erTsa da 
imaves gulisxmobs. meore, klients xSirad gaaCnia dargobrivi codna, romlis Sesaxebac 
araferi icis advokatma. mesame, daxvewilma klientmac ki SeiZleba ar icodes sxvadasxva 
procesebis iuridiuli Sedgebis zogierTi aspeqtebi, arCevanis gakeTebisas. da meoTxe, 
klientis amocanebi SeiZleba Seicvalos garkveuli drois Semdeg. amocanebis da maTi 
mizezebis Sesaxeb informirebis procesis Sedegad SeiZleba saWiro gaxdes damatebiTi 
amocanebis gansazRvra.  
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mas Semdeg, rac klienti gansazRvravs im sam kritikul atributs, romlebic auc-

lebelia, konsultants ori alternativa aqvs. Tu am magaliTSi samive atributi arse-

bobs mediaciis alternativaSi, maSin konsultants dasWirdeba mxolod imis xelaxla 

dadastureba, rom eseni „aucilebeli“ maxasiaTeblebia da imis gansazRvra, rom media-

cia davis mogvarebis procesia, romelic TiToeul mizans Seesabameba. 

Tu gansazRvruli sakiTxebi Seesabameba davebis mogvarebis erTze met process, 

saWiroa Semdgomi dazusteba. konsultantis roli am etapze iTvaliswinebs damatebi-

Ti SekiTxvebis dasmas. ganvixiloT megobrul gaerTianebasTan/kontraqtTan dakavSi-

rebuli davis scenari, sadac klientma gansazRvra „saboloo“ da „aRsrulebadi“, ro-

gorc kritikulad mniSvnelovani, ramdenadac mas eSinia, rom kompania, romelTanac 

mas kontraqtTan dakavSirebuli dava aqvs, sabotaJs mouwyobs potenciur gaerTiane-

bas. analizis sqema asaxavs Semdegs: 

 
 kritikuli mniSvnelovani kargi umniSvnelo

siswrafe X    

xarjebis Semcireba  X   

grZelvadiani gadawyveta   X  

„uceb“ gadawyveta X    

konfidencialuri X    

saWiroa precedenti   X  

urTierTobebis gagrZeleba    X 

mxare akontrolebs Sedegs   X  

saboloo X    

aRsrulebadi X  X  

 
am axal scenarSi, arbitraJis sasurveloba izrdeba da SeiZleba gauTanabrdes 

mediacias, Teoriulad mainc. gantoleba icvleba, ra Tqma unda, Tu klientisTvis das-

muli Semdgomi SekiTxvebiT dadgindeba, rom aucilebelia gadawyveta momdevno 30 

dRis ganmavlobaSi an rom davis arsebobis Sesaxeb unda acnobon mesame mxares da amis 

gamo arsebobs molaparakebebis Seferxebis da biznes SesaZleblobebis dakargvis rea-

luri SesaZlebloba. axla arbitraJi naklebad damakmayofilebeli Cans da mediaciis 

faseuloba izrdeba. 

analitikuri sqemebis Sedgenis uamravi meTodi arsebobs. rodesac SemTxvevebi 

rTulia da gasaTvaliswinebelia mravali faqtori, konsultantma seriozulad unda 

ganixilos werilobiTi sqema. es xels Seuwyobs klients, Tavi aaridos rogorc dakma-

yofilebas, aseve erTbaSad damTavrebis meTods da ubiZgebs mas optimaluri gadawyve-

tilebis miRebisken. 

SesaZlebelia am statiaSi ganxiluli Teoriis, meTodebis da teqnikis adaptacia 

davis winaswari dagegmvis Tu davis Semdgomi strategiisTvis. ZiriTadi isaa, rom kon-

sultants unda surdes im amocanebis ganxilva, romelTa miRwevis imedic aqvs kli-

ents, aseve imis gansazRvra, Tu rogor urTierTqmedebs erTmaneTTan sxvadasxva amo-

canebi da rogor unda moxdes yvelaze prioritetuli miznebis realizacia. konsul-

tantis amocanaa davis mogvarebis yvela gonivrulad sicocxlisunariani alternati-

vebis gansazRvra, aseve sakmarisi informaciis warmodgena da miReba, imisaTvis, rom 

klients SeeZlos informirebuli, optimaluri arCevanis gakeTeba. 
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Alexandra Crampton                                                                                                                                  

Michael Tsur** 

Negotiation Stands Alone 

Editors’ Note: Yes, the authors concede, “everybody” negotiates: but that’s 
like saying “everybody drives,” and then watching aghast when “everybody” 
climbs into a racing car, or an eighteen-wheeled tractor-trailer. The authors 
draw from Tsur’s experience teaching Israeli hostage negotiators and in other 
high-pressure environments to argue for an entirely distinct concept of a 
professional negotiator, one that starts with a rather experienced “student” 
and builds a sharply different training regimen from there. 
 

 

Introduction: Getting Past Negotiation 1.0 

While this book series began with the shortcomings of “Negotiation 
1.0,” by way of context as well as contrast this chapter will begin with a brief tribute to the Negotiation 

1.0 legacy. First, the popularization of negotiation through books like Getting to Yes (Fisher, Ury, and Patton 
1991) made negotiation more visible and accessible to millions. The complex contexts and nuances of 
negotiation were drastically simplified to clear, instrumental tasks and principles that have been widely 
translated to personal and professional application around the world. Those who have avoided negotiation or 
resorted to adversarial bargaining now have a method that can be more effective and efficient. The pioneers of 
the interest-based model also negotiated successfully to bring Negotiation 1.0 into professional education, 
despite criticisms that negotiation cannot be taught. Negotiation has become an accepted specialization within 
professional practices such as law, business, and public policy. In the process, negotiation acquired a 
recognized empirical and theoretical literature, fostered through centers of research and practice, academic 
and professional conferences, and peer-reviewed specialty journals.1 

Yet this recognition continues to be limited to negotiation at most as a specialization, and more often as 
a sub-function of other fields, rather than as a profession that might stand alone. Moreover, what professional 
negotiators practice is usually quite different from the basic and even advanced forms taught in short courses. 
Professional negotiators are not simply more familiar with navigating the typical terrain of negotiation 
processes. They become highly skilled at perceiving and understanding nuances of communication and 
interaction that are hard to evaluate by, or simply overwhelming to, the negotiation novice. In other words, 
negotiation is a language too difficult for most to speak fluently. And when that terrain seems to dissolve into 
the high seas of stress, ambiguity, and conflict, a professional negotiator becomes an expert navigator who can 
guide the principals to safety – or at least a less rocky peace. The necessary intuition and inner qualities of 
professional negotiators are not universal, and not everyone can become a professional negotiator, even 
though everyone may benefit from basic negotiation training. 

We contend that these “soft skills” and sensibilities cannot be trained didactically, but must be 

                                                 
  Assistant Professor at the Department of Social and Cultural Sciences at Marquette University. 
**  Founder and director of the Mediation and Conflict Resolution Institute in Jerusalem, and an adjunct 

professor of negotiation in the law faculty and the business school at Hebrew University of Jerusalem. This 
chapter is based on Michael‘s notes for a longer subsequent writing, based in turn on many years of 
accumulated practice experience as negotiator, mediator, and trainer in many contexts, including as a 
member of the Hostage Crisis and Negotiation Unit of the Israeli Defense Forces. 

1  While the success of Negotiation 1.0 may seem like manifest destiny today, Bruce Patton wrote a PON working 
paper about the struggle to convince the faculty of Harvard Law School that negotiation could be taught (Patton, 
1984). This struggle was won in part by inviting criticism and dialogue about the model as it developed. 
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cultivated over time through reflective practice and experience. Several other chapters in this book series 
hint towards this conclusion. Differences noted between Negotiation 1.0 as “basic” and Negotiation 2.0 as 
“advanced,” for example, offer a start to this conversation. However, taking culture and context as integral 
rather than additional to negotiation suggests a need to push this idea of advancement further. The result is 
an argument for a more advanced concept of negotiation, a different pool of potential students, and 
corresponding changes to pedagogy. This then leads to a second argument for establishing negotiation as a 
stand-alone profession 1.0 as “basic” and Negotiation 2.0 as “advanced,” for example, offer a start to this 
conversation. However, taking culture and context as integral rather than additional to negotiation suggests 
a need to push this idea of advancement further. The result is an argument for a more advanced concept of 
negotiation, a different pool of potential students, and corresponding changes to pedagogy. This then leads 
to a second argument for establishing negotiation as a stand-alone profession. 

In Michael’s as yet unpublished work on which this chapter is based, what the negotiation field needs 
is not a revolution but an evolution: formalizing, structuring, and upgrading negotiation as a stand-alone 
profession should in no way diminish what went before, and what continues to thrive in many, many 
venues. The need for evolution is in part due to the complex demands of an increasingly globalized and 
interconnected world. These demands require professional negotiators to possess both global and local 
expertise in that there are general areas of expertise (outlined in this chapter) required of all negotiators as 
well as a need for local adaptation to contexts of culture, region, negotiating parties, and other case 
specifics. The general role of a professional negotiator is that of a mentor able to stimulate and provide 
negotiation skills to a growing number of potential end-users within established professions. Business or 
political leaders, for example, already hire professional negotiators such as crisis negotiators under some 
circumstances, to help analyze, strategize, and coach them through negotiations when the negotiations are 
nominally “conducted” by the parties themselves. We propose to build on this for more general usage. 

The ideal “students” to mentor for this role have already proven successful in general negotiations 
within a first or even second career field of practice. They are far from the novice negotiator typified in 
negotiation pedagogy literature. Early differences between future novice and professional negotiators may 
even be seen in childhood, when the latter responds automatically to challenges by negotiating options, 
process, and outcomes with curiosity, respect, and creative thinking.2 This means that professional 
negotiation programs would not compete for generic undergraduate or young graduate students. Instead, 
they should recruit from established professionals, perhaps even those nearing retirement from their 
original professions. This approach takes advantage of a major demographic trend, which is longevity in 
the work force. This also incorporates economic trends that both allow and require people to actualize their 
potential by changing careers. The ideal student of professional negotiation has already become an expert 
within his or her first career. In the Israeli context, for example, Michael has worked with high-ranking 
military officers, who typically retire between the ages of forty-five and fifty after years of commanding 
and managing personnel and operations in a very challenging environment. This work experience makes 
them potential candidates for negotiation as a second career. 

We take up Michael’s advanced negotiation concept next, and introduce the skills and sensibilities 
required for mastery. Space limitations require focusing this discussion down to a brief description of a 
general course of study of negotiation, such as could be taught globally. (Programs of study better tailored 
to local specifics, and how to adapt from the general model, will have to be explored in later work.) The 
introduction offered in this chapter leads to a discussion of the ideal student and program of study to train 
professional negotiators. Our chapter ends with next steps for formalizing negotiation as a second or even 
third-career profession, and a conclusion about innovation and negotiation. 

 
 

                                                 
2  In  other  words,  not  everyone  becomes  a professional negotiator because not  everyone  responds to opportu-

nities and  challenges  with  a negotiation temperament or mindset. 
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Advancing Negotiation Base Concepts 

The first step in developing negotiation as a stand-alone profession is to bring complexity back into 
base models. The second is to address complexities that were not part of creating Negotiation 1.0, such as 
distinguishing leadership negotiation and how to negotiate in a crisis or hostage situation.3 This section 
begins with the first task and then moves into the second. 

 
Section One: Getting Past Negotiation 1.0 

 
Participants in the Rethinking Negotiation Teaching (RNT) project have, from the beginning, 

emphasized that culture and context are integral and ongoing influences in negotiation. It can be 
presumptuous to use the predefined variables of Negotiation 1.0 when these very terms are themselves 
open to interpretation. For example, “interest” and “commitment” can vary in meaning and expression 
cross-culturally and situationally. In addition, what are explained as preparation tasks in the interest-based 
model may have to be renegotiated, in complex cases, not once beforehand, but throughout the negotiation. 
What first appears simple can quickly become also “wicked problems”4 about what can be negotiated, who 
can negotiate (at the table or behind the scenes), how negotiations will unfold, the role and importance of 
time, and how to identify success and even outcomes. We should immediately disclaim any intent to 
provide here a thorough justification for the opinions which follow; that will have to await a more 
developed treatment, since we are just beginning on this subject. But we believe a brief review of some 
areas of particular importance would have to include at least the following: 

 
Inter-cultural and Cross-cultural Dynamics 

Culture may be an obvious factor in cross-cultural negotiation; that is, when negotiation parties come 
from two or more recognized “cultures.” Culture as found in typical negotiation concepts is based on the idea 
that cultures derive from distinct cultural groups, typically identified as “traditional” tribes or “modern” nation 
states (see Knauft 1996). This concept of culture has been an important part of colonial and post-colonial 
global discourse and geopolitics. However, culture manifests itself more in social behavior like negotiation 
through patterned meanings of ideas, actions, and interpersonal dynamics that inform individual and collective 
understanding. In a postmodern, global world, culture is less a question of nation and more about other 
groupings; moreover, culture is always subject to change rather than timeless (see Crampton 2008). For 
example, a second-generation American with grandparents from Italy is likely to be somewhat culturally 
different from a second-generation American with Russian origins. 

Culture is derived not only through nationality (or nationalities) but also family, neighborhood, 
workplace, religion, and occupation. Moreover, the salience of cultural traits or practices may vary among 
negotiations, such that what was a significant difference or point of conflict in one case is a superficial and 
even mundane aspect of an- other (see Docherty 2010). This variation is due in part to how each person 
internalizes cultural influences in their life, so that cultural differences can even be found among those who 
are nominally from the same cultural background. Cultural sensitivity then requires openness and curiosity 
about these differences, the variable significance of those differences, and the dynamics of cultural influence 
on negotiation processes. Negotiators must attune themselves to how culture informs the emotional and 

                                                 
3  See Taylor and Donohue, 2006  as to why, from a professional skills point of view, these situations occur quite 

often in business, not just in violent bank robberies or terrorist attacks and the like. 
4  See generally  Honeyman C., De Palo, chapters 24-27 in Venturing Beyond the Classroom, 2010, 439-528, where  

the authors used the term “wicked” to describe problems that  exhibit some combination of the following features:  
the  problem  is ill-defined  and  resists  clear  definition as a technical issue; each problem contains an 
interconnected web of sub-problems; merely defining  the  problem  can  incite  passionate conflict.  Solutions to a 
wicked problem cannot be labeled good or bad; they can only be considered better  or worse, good enough or not 
good enough; and every proposed solution  to part or the whole of the wicked problem will affect other  problems  
in the web. 
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rational foundation of negotiations as brought in by each party, and how it affects the dynamics of group 
interaction over time. Acknowledgment of differences integral to the identity or understanding of parties can 
also be important. 

 
Gender Dynamics 

Similar to culture, gender is a dimension largely lost in Negotiation1.0 but found in advanced negotiation 
trainings. The style of the early days of approaching negotiation as a battlefield – a male tendency – has evolved 
into something beyond satisfaction with short-term achievements alone. As in other fields such as education, 
business and also entertainment, over the last thirty years more and more behavior that was once considered 
“feminine” is emerging as “mainstream” and is being embraced across the board. Factors such as listening, 
collaborating, and expressiveness are qualities becoming increasing- ly apparent and acceptable in the “male 
façade” and, of course, in “men’s style” of negotiation. Yet this is all still true only up to a point (see Tinsley et 
al. 2009; Schneider, Cheldelin, and Kolb 2010). 

Gender dynamics also include roles of women and men in negotiating. Sensitivity to the place and part 
that women are taking – or allowed to take (see, e.g., Kolb and Williams 2006) – in negotiation in different 
cultures is very important to consider. Where in some places in the world women will negotiate almost 
exclusively with women, such as in the Haredi community (an ultra-religious Jewish sect), in other places, 
merely raising the question of what is acceptable or un- acceptable for women may seem out of place or strange. 

This means that in some negotiation contexts, despite recent American gender-blind mores, a strategic 
choice of a male or female negotiator (or one of each) may be all but unavoidable. Depending on the content, a 
negotiation may proceed more effectively if done by a man, or a woman. Or, in some cases, the situation may 
call for men who easily display feminine characteristics without compromising their manliness, or vice versa, a 
woman who does not blink in the most hostile male environment, without losing her “feminine mystique.” 
While varying from locale to locale, accepting the influence of gender in negotiation as fact, and being able to 
address it, is extremely important. It hardly needs emphasizing that this runs counter to the thrust of the typically 
American-influenced and (supposedly) gender-blind basic instruction in this field. There are also cultures where 
its full application is likely to contravene the law. 

 
Role of Emotions 

Much has already been written about Negotiation 1.0 as a model that attempts to ignore or suppress 
emotion (see, e.g., Patera and Gamm 2010). However, emotions are an integral part of negotiation in at least 
five ways: emotions of the negotiators, emotions of parties as triggered through societal influences; emotions 
that emerge during negotiation; emotions of parties outside the direct negotiation who nevertheless can 
influence the process and outcomes; and emotions triggered by larger circumstances that may put pressure on 
negotiation parties, process, or outcomes. Clearly, in different places and cultures, dealing with emotions, and 
developing the ability to deal with them, may involve very different practical skills. The intensity and 
variability of emotional dynamics requires what Melissa Lewine Boskovich, director of Peace Child Israel, 
calls the “triple A” facilitation approach: Aware, Allow, Address. This tool enables the negotiator to be aware 
of the emotional palette, to respect and allow the power and pertinence of emotions, and to acknowledge and 
address emotions as they emerge. 

Emotions are an area that demands humility and mastery of the self. This includes willingness to be 
emotionally vulnerable, and an ability to retain composure in the face of strong emotional reactions of each 
and any party, as well as group dynamics. 

 
Non-negotiables: Religion and Values 

Not every aspect of a conflict is negotiable. Religion and values, for example, are stronger than 
needs, stronger than emotions, and have no price tag. Religion can be defined as a cultural system that 
creates powerful and long-lasting meaning by establishing symbols that relate humanity to beliefs and 
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values. Values are important and enduring beliefs or ideals shared by the members of a culture about what 
is good or desirable and what is not. Values exert a major influence on the behavior of an individual, and 
serve as broad guidelines in all situations. 

Religious values and fundamentalism are sometimes embraced to help restore order and inner peace 
from the chaos of current times. They have an enormous impact on many negotiations. In a connected 
world, they can be the nemesis of even a brilliant negotiator. Raw edges are exposed; there is no perceived 
room for judgment; there is only right and wrong, as differently perceived by the parties. These are 
conditions of fragility and must be approached accordingly, especially when the parties’ belief systems 
differ with those of others involved. 

In some situations, there will be religious authority figures who are not directly involved but who can 
influence negotiations more than anyone else. Professional negotiators should help identify them and 
realize how they can be more than a source of information; they can also be a source of accessibility to 
negotiating parties. Humility in a negotiator is essential in addressing non-negotiables. The professional 
serves the process by honoring the religion and values of the partners to the negotiation. This is not an easy 
or immediate area of expertise, but rather rewards life experience. 

 
Conflict Transformation 

Negotiation 1.0 provides “tips” for avoiding or reducing conflict by reframing disputes. What was 
conflict is now a misunderstanding, solvable through improved communication or adherence to common 
principles. However, conflict in negotiation cannot always be so easily dismissed. What Peter Coleman 
(2012) refers to as “the 5%” can become the Achilles heel of even top leaders, who then find a professional 
negotiator’s contribution particularly critical. Advanced communication skills needed for this type of 
conflict resolution are derived, again, from a blend of confidence and humility, which allows transparency 
in conflict processing and management. Similarly, such a professional negotiator also must be able to 
assess when a third party intervention is necessary for dispute resolution, and which type of third party 
would be most beneficial. 

 
Multi-Party Negotiation 

Multi-party negotiation is often taught in negotiation courses as an additional and optional means of 
advancing basic skills. However, multi-party negotiation is becoming more common and thus must become 
an expected part of negotiation training. This is partly a result of the increased level of connectedness in the 
world, with an increasing need to deal (often, without much time) with people very unlike yourself, and a 
consequently greater set of opportunities for fear and suspicion. The choice of a team rather than an 
individual negotiator offers valuable support in a world seen as threatening. Or, it may be a cultural habit to 
bring a team rather than appoint a lone negotiator. An inexperienced negotiator, who perceives a team 
approach as a “crutch” that is “unnecessary” may require guidance by a professional (see the Bosnia 
discussion by Calvin Chrustie in Gadlin, Matz, and Chrustie, Playing the Percentages in Wicked Problems, 
in this volume). Professional negotiators are also needed to advise on how to identify the potential for a 
coalition, and when and how to build or dissolve coalitions. Another area of expertise is understanding how 
group dynamics can be volatile and change from meeting to meeting. One vital skill is to help identify the 
roles parties assume, such as the leader, trouble-maker, joker, problem-solver, etc. Being sensitive to 
“groupthink” is also critical, even when that group has lots of past success stories. 

Preparation for multi-party negotiations, especially when preparing a team, includes organizing data 
in order to influence the participants, timing, atmosphere, and place. This demands balancing empathy with 
assertiveness during negotiation, as well as sensitivity to direct and indirect communication within group 
dynamics – all of which reward long experience. More time is generally needed, also, than the parties may 
have budgeted for, if the negotiator is really to help limit misunderstanding and miscommunication. A 



 

 219

negotiator who will have to play for that time, and therefore for more resources to be devoted to the effort, 
will find the sense of authority that comes from a long and successful previous career an advantage. 

 
Section Two: Additional Issues 

 
Leadership Negotiation 

Leadership negotiation (that is, negotiation about, by and among leaders) is distinct from that of 
directors and managers. A director focuses on goals and objectives, which often serve as functional models. 
A manager’s focus is generally on overall systemic understanding of objectives. The leader, however, is 
charged with creativity and vision. The leader is required to see beyond the here and now. This creates a 
dynamic in which leaders of organizations are less likely to respond well to negotiators who are not seen as 
of comparable professional stature. 

Particularly in light of the political considerations present in leadership negotiation, whatever the 
immediate topic, it is one of the most complex forms of negotiation. Professional negotiators become 
familiar with four different types of leaders, based on four styles of leadership: 

1) Charismatic leadership, based on personality rather than credentials; 
2) Status leadership, based on specific responsibilities; 
3) Circumstantial leadership, based on context and immediate events; and 
4) Enabling leadership, used to empower and support. Professional negotiators in leadership 

negotiations clearly understand transparency, accountability, staff development, exposure impact, and 
awareness of internal and external politics. They provide this expertise in helping leaders improve 
negotiation outcomes. Again, this kind of expertise and the resulting credibility are difficult to acquire early 
in a career. 

 
High-risk and Crisis Negotiation 

Under stressful situations, external forces are at work and our control of reactions is limited. The 
quality of decision making is critical, because severe damage may be caused to the relationship and parties 
involved. When pressured, we tend to err and make decisions based on “optimistic overconfidence” (see 
Korobkin and Guthrie 2006), thinking that we have at our disposal all the necessary information and that we 
can rely on past experience and on our interpretation of the situation. However, this is often not the case, 
because stress tends to restrict abilities to accurately interpret complex situations. In particular, stress causes 
the physiological fight-flight-freeze reaction to take over, none of which are useful in negotiation. We cannot 
entirely control such basic reactions; but with training and experience, we can be aware of these reactions and 
of their influence on our train of thought. This then helps us to control impulses and avoid rash measures. 
Professional negotiators know that it is generally possible to negotiate for time5 for constructive thinking and 
consulting. But do most ordinary negotiators have command of these skills? Probably not, we think. 

There are ten components for negotiating crisis situations: 
1) Team building experience relevant to the crisis situation; 
2) Evaluation of risk in terms of what parties are capable of doing as evidenced through past 

behavior; 
3) Assessment of advantages and disadvantages of time, such as time constraints; 

                                                 
5  Jack  Cambria,  commanding officer  of  the  hostage negotiation team  of the  New York City Police Department 

(NYPD) offers  the  following  insight (Cambria et al., 2002, 338): 
 Bob Louden [former chief hostage  negotiator, NYPD]   . . . was negotiating a rather difficult,  very long  and  on-

going  hostage  situation. The chief of detectives  said, ‘Hey Louden, seems like you aren’t having  any success  
here.’ Bob said, ‘I think we are.’ The chief says ‘What’s your definition of success then?’ Bob says ‘Lack of 
failure.’ 
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4) Heightened need and intensity of communication, which includes collapsing physical distance 
between parties as emotional intensity rises; 

5) “Second circle” influences from outside parties that may have a direct or indirect influence;6 
6) Leverage gained through attention to emotional, physical, or 
rational needs and dynamics; 
7) Intermediaries who can be of assistance; 
8) Interim agreements that help build trust; 
9) Maintaining and monitoring progress by preserving achievements; and 
10) Reducing stress by creating and announcing the final scene of 
negotiated outcomes. 
How, we ask, is an early-career or part-time negotiator supposed to become competent at that list? 

And as noted above, in our chaotic reality of living in a “flat world,” crisis and high-risk negotiations are 
more common than ever before. The abilities and sensibilities required will be increasingly relevant in 
business (Taylor and Donohue 2006) and in other environments well beyond the traditional crisis milieu. 

 
Identifying Professional Negotiation Students: Not Everyone Can Negotiate, After All 

Interest-based negotiation is an inspirational and powerful model for those who tend either to avoid 
conflict or to default into adversarial bargaining. Novice negotiators can indeed learn integrative bargaining 
alternatives through short courses, whether using classic simulations or the adventure learning and other 
tools developed in these volumes. The ideal students for professional negotiation programs, however, do 
not need this training now, if they ever did. (They may have identified inner traits and an inclination to 
negotiate from an early age.) Over time, either way, they have developed and internalized basic principles, 
interpersonal skills, and intuition about negotiation through personal and professional experience. This 
most likely means they are older and have demonstrated maturity through successfully meeting life 
challenges.7 

While modern technology has introduced fabulous advances, YouTube and Facebook are not a 
replacement for life experience. Time, on the human relations level, is a force of nature that high tech has 
yet to alter. Simply put, a forty-year-old professional negotiator will have a greater repertoire to access than 
a negotiator twenty years his or her junior. The impact of interpersonal relations on negotiation is 
significant, and while there are those who are “wise beyond their years,” most forty-year-olds will have 
explored and accrued more of this life-experience than almost any twenty-five-year-old fresh out of law or 
graduate school. Furthermore, a person’s character is enriched by dealing with the challenges life throws 
his or her way, controversial or not. A more experienced negotiator may have richness of character 
proportionate to his or her time roaming the planet. Professional negotiation, with its extended parameters 

                                                 
6  As noted  by Maria Volpe and colleagues  (2006),  hostage  negotiation is far from the only circumstance in which 

the person responsible for a negotiation must  somehow report  to difficult supervisors, who may try to micro-
manage a job and  too often  do not  appreciate the  intricacies, the  need  for patience and  the  time  inevitably  
involved  in making  talk  work.  But in a police de- partment, the hierarchy is overt and  often  insistent. There 
could easily be a district  commander in the offing, saying “I don’t have any time for this, this guy is blocking 
traffic,” or resenting the fact that  the case happened on their watch, because there is a meeting to go to, or theater 
tickets to be considered. Hostage  takers,  however,  cannot be told  to come  back  tomorrow. The role of the  
coordinator is therefore to handle all of the  external negotiations that threaten to disrupt the all-important nego-
tiation “at the door.” (When  Hugh McGowan, one of the co-authors of the 2006 book chapter, was promoted to 
NYPD chief negotiator, he was informed that  that  did not mean that  he got to negotiate any time he wanted. It 
meant he got to negotiate with the Chief – a significantly  less desirable  and more challenging honor.) 

7  This description is very similar  to the “wise elder” described  in anthropo-logical research  about  dispute  settle-
ment in “traditional” societies (see, e.g., Gibbs,1963).  Although this  wise  elder  concept  was  part  of the  early  
ADR movement in  the  United  States  (Crampton, 2005,  231-232),  emphasis on identifying and  training local 
leaders  has  generally  been  replaced  by training professionals in other  fields, or volunteers, who have no 
presumed prior experience or demonstrated expertise. 
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and demands, further reinforces the need to begin training, at the level we describe, with experienced 
professionals rather than novice negotiators. 

A professional negotiation program, then, does not attempt to add information onto a blank slate,8 
but rather to mentor experienced students, in two ways. The first is by providing a framework and 
vocabulary of negotiation theory, practice, and ethics. The second is by cultivating the self-awareness and 
maturity that prove instrumental during difficult or challenging negotiations. Content for the first part 
consists of the analytic work already developed in the negotiation field, along with additional issues raised 
in this chapter. Each profession consists of theory, practice, and ethics, and certainly the groundwork of 
interest-based Negotiation 1.0, leading into the mass of knowledge that has been described for convenience 
in the RNT teaching series as Negotiation 2.0, is a logical starting point. The common denominator in 
professional negotiation remains that partners to the negotiation must be satisfied enough that they can live 
with the result; success means that neither the process nor outcome results in substantial negative fallout or 
residual hard feelings.9 

In addition to teaching theory, practice, and ethics, however, professional education requires a 
second and parallel process of personal development. Much has been written about the former in our field, 
but insufficient attention has been given to the latter. Challenging negotiations, such as those that are more 
“wicked” than “tame,”10 require not only explicit skills but also a maturity and ease of ego that are the 
outcome of time invested, hard-won experience (which is not the same thing), and a clear ethical code. 

The Content of Professional Negotiation Training Negotiation is not the only profession that requires 
specific training content, but also prior experience, demonstrated maturity and personal ethics, personal 
reflection, and ongoing practice opportunities. Professional graduate programs in other areas, such as 
business, of- ten value prior work experience. Admissions committees in law, medicine, and social work 
evaluate ethics and maturity of each applicant. Helping professions, such as psychotherapy, require 
personal reflection and self-awareness in both educational and licensing credentialing. Ongoing practice 
opportunities are common in professional education, offered through clinics, field placements, internships, 
and apprenticeships. In the more “sink or swim” approach of cultural anthropology, students may be sent to 
a remote field site with little instruction, while in more technical professions, such as medicine and 
engineering, supervised placements are necessary. The exact structure may vary globally according to the 
national and regional contexts of graduate education, including norms about required hours of classroom 
versus practical experience, supervision and reflection, and the ability of a professional program to 
organize practice opportunities formally (such as clinics or short term contracts) rather than requiring 
students to be more entrepreneurial. But clearly what we are proposing differs more in degree than in kind 
from existing practice in a variety of fields. 

In terms of procedure, professional negotiation programs could incorporate a combination of 
graduate seminar-type discussion and personal reflection with direct observation and practice. The purpose 
of the seminar would not be to present content as if negotiation were a topic new to the student, but rather 
to engage students in mastering and then dismantling and modifying negotiation frameworks and concepts. 
The dynamic would be similar to that described by Jayne Docherty (2010), presenting interest-based 
negotiation, and even some of the material developed in this project, more as a start to dialogue about how 
then to tailor these models to individual students and particular negotiation contexts. In such a model, the 
instructor is not the sole source of knowledge (and the outcome might help push further advances in 

                                                 
8  Or to civilize Rousseau’s “noble savage.” 
9  This corresponds to common professional codes of ethics  to “do no harm” as a first principle.  For a longer 

treatment of hoped-for outcomes and  some typical blockages, see Wade and Honeyman, 2006. 
10  See supra endnote 4 for description of “wicked” problems.  “Tame” problems, as summarized by Ritchey, 2005-

2008, 1 have relatively  well-defined stable  problem  statements that  belong to a similar  class of problems,  
which can  be solved  in a similar  manner; a definite  stopping point,  so all know when  a solution  is reached; 
and a solution  that  can be objectively evaluated as right  or wrong.  See also Honeyman C., De Palo, chapters 17-
21 in Venturing Beyond the Classroom, 2010, 439-509 and in this volume. 
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negotiation theory and practice.)11 Classroom discussion would also be used to debrief and share 
experiences following direct observation and participation in negotiation processes. 

Although a student would be encouraged to share his or her past experiences based on memory, some 
form of clinic or field internship or residency would be ideal. In fact, practice experience should be the 
main part of training. This could also allow students who are expert in one field to develop familiarity with 
the terrain of others. For ex- ample, a student whose background was in a law firm might seek a placement 
with a police force, to learn the cultural context of a different profession, and how that impacts negotiation 
dynamics. An ideal program would attract students from a range of professional backgrounds to enrich 
understanding of variable negotiation dynamics, processes, and potential outcomes. 

One of many logistical questions would be how many hours of direct observation and how many 
hours of supervised negotiation would be necessary to earn professional credentials. Significant time is 
needed not only to ensure quality of skill development, but also to allow students to develop their own 
personal style and mode of action through seminar discussion, practice debriefing, and personal reflection. 
Becoming a professional negotiator has quite a lot to do with the “self,” and capacity for self-assessment is 
not as simple or natural as it may sound. Particularly in high-stakes situations, ego is a factor, demanding 
nurturing, but also development of advanced self-control, in such a way as to allow for a “day-after” that is 
sufficiently gratifying for all parties in the negotiation. (Any reader of a biographical description of a 
negotiator such as the late Richard Holbrooke – see, e.g., Cholett and Power 2011 – will recognize that this 
is not easy for a highly-talented practitioner to accomplish; indeed, above a certain level of quickness of 
mind and technical skill, it may become more difficult.) 

What is the outcome of such an effort? As a profession, negotiation might follow the rituals and 
organizational forms of twentieth century professions, or pursue a more twenty-first century approach 
through social networking. These options are explored next. 

 
Recognizing, Organizing, and Sustaining Negotiation as a Profession:                                   

Formalization or Networking? 

Much has been written and discussed on the development and evaluation of formalizing practice into 
distinct professions. Early pioneers of alternative dispute resolution (ADR), for example, have both pointed 
to great success, evidenced by institutionalization, and lamented the loss of some originally hoped-for 
outcomes (Honeyman and Schneider 2004; Menkel-Meadow 2006). The professionalization process 
requires recognition and promotion of a distinct body of theory and knowledge, an area of practice, and a 
code of ethics. This chapter mainly addresses the “theory and practice” element, arguing for an integration 
of international negotiation expertise and cultural experience to develop a truly global profession. Ethics 
have been given less space here, as this discussion is preliminary, and have been addressed primarily in the 
context of non-negotiable values differences, along with the broad principle to “do no harm.” One 
challenging question is how to develop a global code of ethics broad enough for diverse negotiation 
contexts, and whether the ethical principles of interest-based negotiation are simply too narrow a starting 
point for this task (see Docherty and Lira, Adapting to the Adaptive, in this volume; Pou 2003). 

Another question is whether to follow twentieth century professionalization practices. This includes 
formation of a professional association supported by dues-paying members, conferences, and peer-
reviewed journals, for purposes of networking and establishing authority over education and credentialing 
of those who carry professional titles. Once institutionalized, however, negotiation as a profession would 
face the same pressures that have led scholars to argue against such formalization, as resulting in a cycle of 
innovation, institutionalization, and capitulation “to the routine” (Honeyman, Ackerman, and Welsh 2003). 

                                                 
11  Jayne  Docherty, 2010  contrasts Paulo Freire’s description of a “banking model,” seen as typical in formal 

education, in which teachers deposit information directly into students as whole chunks of content, with the need 
for greater  humility from the  instructor and  willingness to let students modify content according  to  their  in-
terests and  expertise. This  approach  reflects changes  in  higher  education pedagogy  today  known  as “student-
centered learning” – reflected in a number of writings  in this series. 
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(This concept includes both the dangers and the opportunities of routinization and bureaucracy.) Such a 
process could ironically lead negotiation to give up the hallmark of its own expertise – creative responses to 
ambiguity and conflict. However, new social forms are emerging in the twenty-first century, as a result of 
new technologies. The internet and cell phones facilitate ongoing contact and easy access to information-
sharing and publication. This means that global networks can be driven and sustained by the needs of 
members more than by the external control of a small group of leaders. Moreover, these technologies are 
changing relationships between producers and consumers, by inviting and sometimes requiring ongoing 
dialogue rather than singular production of an identified commodity. The news and entertainment 
industries, for example, no longer control news and entertainment as they did in the twentieth century, and 
adaptation has led to some creative results.12 

In the fields of international development and nonprofit work, social entrepreneurs are finding ways 
to succeed outside of formal institutions, in terms of both funding and organization (see Bornstein 

2004). As a twenty-first century profession, global negotiation may be able to avoid the dangers of 
capitulation, given creative exploration of how technology can facilitate new forms of organization and 
sustainability. Sustaining global negotiation as a standalone practice then becomes itself another area of 
negotiation, rather than an obvious process of imitating existing professions. 

 
Conclusion 

Most of this chapter has been an argument for what should change in conceptualizing, teaching, and 
professionalizing negotiation. However, we do not propose a complete departure from the legacy of ADR and 
negotiation pioneers. Michael’s proposal is for an evolution rather than revolution: this legacy began with 
recognizing negotiation as a distinct area of practice. Emphasis was placed on then teaching broad audiences 
how to improve this practice in both everyday and professional lives. The next step is in recognizing that 
negotiation as practiced by experts is also beneficial to broad audiences who might hire professionals for 
particularly important or challenging cases. This proposal, then, focuses not on how to bring the novice 
negotiator up to speed, but rather how to train professional negotiators who can then advise and guide others 
through the negotiation process. The role has something in common with Bernard Mayer’s concept of a 
negotiation coach (Mayer 2004), though Mayer’s version starts with a “professional neutral.” 

In keeping with the focus on context and culture in this series, Alexandra also notes that another need 
for this evolution lies in how the historical, political, and economic context that made interest-based 
negotiation so innovative and important in the world has changed. Roger Fisher often explained that he 
wrote Getting to Yes as a World War II veteran who wanted to teach an alternative to war. In the binary 
context of the Cold War, the global focus was on two nations whose approach to negotiation was 
underpinned by the rather simple concept of mutually assured destruction. In this context, interest-based 
negotiation, fleshed out by game theory, offered a necessary counter to adversarial bargaining that might 
result in nuclear war. 

After about 1990, “Negotiation 1.0” thrived globally in U.S. foreign policy funding for democratic, 
civil society and anti-terrorism initiatives. The “Negotiation 1.0” legacy to some extent continues. 
However, the global context is also changing. As economic, technological, and demographic trends shape 
ever more complex international contexts, what were taught as basic negotiation variables such as “who are 
the parties,” “what do they want,” and “how should we evaluate success” may themselves require ongoing 
negotiation. The continuing need for innovation in and impact of negotiation as a field now requires 
bringing context and cultural variations at a high professional level into negotiation concepts, teaching, and 
practice. This proposal is one option. We welcome dialogue on it, and on others. 

                                                 
12  Here we are  thinking of the  paradoxical success  of allowing  consumers to comment on, and even contribute to, 

creative direction  – in the past,  few could produce music or mass media publications without the resources of the 
entertainment or news  publishing industry. Now, content creators  often  follow the lead from consumers – and 
still maintain a sense of originality  (and still make a lot of money). 
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aleqsandra  qremftoni                                                                                                                                                
maikl  curi** 

molaparakeba gancalkevebiT dgas  

redaqtoris SeniSvna: diax, aRiareben avtorebi, „yvela~ awarmoebs 

molaparakebebs: magram es igivea, rac vTqvaT, rom `yvela marTavs 

manqanas~ da Semdeg gakvirvebiT vuyuroT, rodesac `yvela~ jdeba spor-

tul avtomobilSi an Tvrametborblian misabmelian sawevarSi. avtorebi 

eyrdnobian ცuris mier israelis mZevalTa ganTavisuflebis Taobaze 

molaparakebebis monawileebis da sxva maRali zewolis pirobebSi 

warmoebuli molaparakebebis monawileTა momzadebis gamocdilebas, 

rodesac saubroben profesionaლი momlaparakeblis sruliad axal 

konceფciaze, romelic iwyeba Zalze momzadebuli `SemswavleliT~ da 

aqedan agebs mkveTrad gansxvavebul saswavlo reJims.  

 
I. Sesavali: 1.0 molaparakebis gverdis avla 

im dros, rodesac am wignis seria iwyeboda `molaparakeba 1.0~-is naklovanebebiT 

rogorc konteqstis, aseve kontrastis TvalsazrisiT, es Tavi daiwyeba mokle miZR-

vniT molaparakeba 1.0-is memkvidreobis mimarT. pirvel rigSi, molaparakebis po-

pularizaciam iseTi wignebis meSveobiT, rogoricaa `diax~ pasuxis miRweva (Getting to 
Yes) (fiSeri (Fisher), uri (Ury) da petoni (Patton), 1991)) molaparakeba ufro xiluli da 

xelmisawvdomi gaxada milionebisTvis. molaparakebis rTuli konteqsti da niuansebi 

mkveTrad gamartivebul iqna mkafio, instrumentalur amocanebamde da principebam-

de, romlebic farTod iqna gadayvanili piradi da profesionaluri gamoyenebisTvis 

msoflios garSemo. maT, vinc Tavs aridebda molaparakebas an mimarTavda negatiur ga-

rigebas, axla aqvT meTodi, romelic SeiZleba iyos ufro efeqturi da moqmedi. inte-

resze damyarebuli modelis pionerebi, agreTve warmatebiT axorcielebdnen molapa-

rakebas, raTa SemoetanaT molaparakeba 1.0 profesionalur ganaTlebaSi, kritikis mi-

uxedavad imasTan dakavSirebiT, rom molaparakebis swavleba SeuZlebelia.1 
molaparakeba iqca miRebul specializaciad iseTi profesionaluri praqtikis 

farglebSi, rogoricaa iurisprudencia, biznesi da saxelmwifo politika. am proces-

Si molaparakebis sferom SeiZina aRiarebuli empiriuli da Teoriuli literatura, 

popularizebul iqna samecniero-praqtikuli centrebis, akademiuri da profesiona-

luri konferenciebis da recenzirebadi specializirebuli Jurnalebis meSveobiT.  

                                                 
  markuetes universitetis socialur da kulturul mecnierebaTa fakultetis asistent-

profesori.  
** ierusalimSi mediaciisa da davis gadawyvetis institutis damfuZnebeli da direqtori, 

aseve ierusalimis ebraul universitetSi, samarTlisa da bizness skolis fakultetze 
molaparakebebis mowveuli profesori. 
es naSromi efuZneba maikl curis SeniSvnebs, romelic efuZneba mravali wlis ganmavlobaSi 
dagrovil praqtikul gamocdilebas, rogorc momlaparakeblis, mediatorisa da treneris 
konteqstSi. aRmoSnuli gamocdileba aseve Seicavs mis wevrobas israelis Tavdacvis Za-
lebSi tyveTa krizisul da molaparakebebis danayofSi. 

1  While the success of Negotiation 1.0 may seem like manifest destiny today, Bruce Patton wrote a PON working 
paper about the struggle to convince the faculty of Harvard Law School that negotiation could be taught (Patton, 
1984). This struggle was won in part by inviting criticism and dialogue about the model as it developed. 



 

 227

da mainc, misi, rogorc specializaciis aRiareba, ZiriTadad, SezRudulia da ufro 

xSirad, mas Tvlian sxva dargebis qvefunqciad, da ara calke mdgom (avtonomiur) profe-

siad. garda amisa, profesionali momlaparakeblebis praqtika, rogorc wesi, sakmaod gan-

sxvavdeba im elementaruli da gaZlierebuli formebisganac ki, romlebsac moklevadian 

kursebze aswavlian. profesionali momlaparakeblebi ara marto ukeTesad arian gaTviT-

cnobierebulni molaparakebis procesebis tipur reliefze navigaciaSi, aramed isini iZe-

nen maRal kvalifikacias niuansebis aRqmaSi da gagebaSi im komunikaciasTan da urTier-

TqmedebasTan dakavSirebiT, romelic damwyebi momlaparakeblisTvis rTuli Sesafasebe-

li an ubralod dauZlevelia. sxva sityvebiT rom iTqvas, molaparakeba iseTi enaa, romel-

zec Tavisuflad metyveleba umravlesobisTvis metismetad rTulia. da rodesac es re-

liefi TiTqosda ixsneba stresis, gaurkvevlobis da konfliqtis Ria zRvaSi, profesio-

nali momlaparakebeli xdeba eqsperti Sturmani, romelsac SeuZlia gaiyvanos monawilee-

bi usafrTxo adgilas an naklebad kldovan adgilas mainc. aucilebeli intuicia da pro-

fesionali momlaparakeblebis Sinagani Tvisebebi ar aris sayovelTao da yvelas ar SeuZ-

lia gaxdes profesionali momlaparakebeli, Tumca yvelas SeuZlia, miiRos sargebeli 

molaparakebaSi elementaruli momzadebidan.  

Cven vacxadebT, rom am `pirovnuli~ (socialuri) unarebis da aRqmadobis swavle-

ba didaqtikurad SeuZlebelia, magram isini gamomuSavebuli unda iqnes azrovnebis 

praqtikis da gamocdilebis meSveobiT. am wignis seriis ramdenime sxva TavSi mocemu-

lia miniSneba am daskvnaze. molaparakeba 1.0-s, rogorc `elementaruls~ da molapara-

keba 2.0-s, rogorc `gaZlierebuls~ Soris arsebuli gansxvavebebi, dasawyiss aZlevs am 

ganxilvas. Tumca kulturis da konteqstis, rogorc molaparakebis ganuyofeli da 

ara damatebiTi nawilis aReba metyvelebs progresis am ideis dawinaurebis aucileb-

lobaze. amis Sedegia argumenti molaparakebis ufro mowinave koncefciis sasargeb-

lod, potenciuri Semswavlelebis gansxvavebuli Semadgenloba da Sesabamisi cvlile-

bebi pedagogikaSi. Semdeg amas mivyavarT meore argumentamde molaparakebis, rogorc 

gancalkevebiT mdgomi (avtonomiuri) profesiis Seqmnis sasargeblod.  

maiklis jer kidev gamouqveynebel naSromSi, romelzec es Tavi aris damyarebu-

li, is, rac sWirdeba molaparakebis sferos, aris ara revolucia, arames evolucia: 

molaparakebis, rogorc calke profesiis formalizeba, struqturireba da ganaxleba 

araviTar SemTxvevaSi ar unda amcirebdes imis mniSvnelobas, rac manamde xdeboda da 

rac kvlav warmatebiT xorcieldeba bevr adgilas. evoluciis aucilebloba nawilob-

riv gamomdinareobs mzardad globalizebuli da urTierTdakavSirebuli msoflios 

rTuli moTxovnebidan. es moTxovnebi profesionali momlaparakeblebisgan moiTxovs 

rogorc globalur, aseve adgilobriv kvalifikacias imis gamo, rom arsebobs codnis 

saerTo sferoebi (moyvanilia am TavSi), romlebic aucilebelia yvela momlaparakeb-

lisTvis da aseve arsebobs aucilebloba adgilobrivi adaptaciisTvis kulturis, re-

gionis, molaparakebis monawile mxareebis da sxva konkretuli garemoebebis konteq-

stis mimarT. profesionali momlaparakeblis saerTo roli aris damrigeblis roli, 

romelsac SeuZlia molaparakebis unarebis stimulireba da miwodeba potenciuri sabo-

loo momxmareblebis mzardi ricxvisTvis Camoyalibebuli profesiebis farglebSi. ma-

galiTad, biznes da politikuri liderebi garkveul garemoebebSi ukve qiraoben iseT 

profesionalur momlaparakeblebs, rogorebicaa krizisis pirobebSi momlaparakeble-

bi, romlebic exmarebian gaanalizebaSi, strategirebaSi, da amzadeben maT molaparake-

bebis procesSi, rodesac molaparakebebi nominalurad `tardeba~ Tavad mxareebis mier. 

Cven gTavazobT, aviRoT es safuZvlad ufro universaluri gamoyenebisTvis.  

damrigeblisTvis am rolze idealurma `moswavleebma~ ukve aCvenes warmatebebi 

saerTo molaparakebebSi Tavisi pirveli an meore moRvaweobis sferos praqtikaSic ki. 
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isini Sors arian molaparakebis pedagogiur literaturaSi aRwerili tipuri damwyebi 

momlaparakeblisgan. adreuli gansxvavebebi momaval damwyeb da profesionalur mom-

laparakeblebs Soris SeiZleba bavSvobaSic ki Candes, rodesac es ukanaskneli molapa-

rakebis variantebis, procesis da Sedegebis sirTuleebs avtomaturad pasuxobs cno-

bismoyvareobiT, pativiscemiT da kreatiuli azrovnebiT.2 es niSnavs imas, rom molapa-

rakebis sferos profesionaluri programebi ar iqneboda konkurentuli saerTo sa-

Sualo ganaTlebis mqone an axal kursdamTavrebul SemswavlelTa mozidvaSi. amis ma-

givrad, maT unda SearCion kandidatebi Camoyalibebul profesionalebs Soris, SesaZ-

loa, im profesionalebs Sorisac ki, romlebic uaxlovdebian pensiaze gasvlas Tavisi 

Tavdapirveli profesiidan. es midgoma iyenebs mniSvnelovani demografiuli tenden-

ciis upiratesobas, romelic gulisxmobs xangrZlivi droiT darCenas SromiT resur-

sebSi. es agreTve moicavs ekonomikur tendenciebs, romlebic adamianebs saSualebas 

aZlevs da agreTve, moiTxovs maTgan Tavisi potencialis aqtualizebas karieris Sec-

vlis gziT. profesionaluri molaparakebis idealuri Semswavleli ukve gaxda eqsper-

ti Tavisi pirveli karieris farglebSi. israelis konteqstSi, magaliTad, maikl curi 

muSaobda maRali rangis oficrebTan, romlebic, rogorc wesi, pensiaze gadian ormoc-

daxuTidan ormocdaaTamde wlis asakSi, wlebis ganmavlobaSi kadrebis da operaciebis 

gankargvis da marTvis Semdeg rTul garemoSi. es samuSao gamocdileba maT aqcevs po-

tenciur kandidatebad molaparakebis, rogorc meore karieris SerCevisTvis.  

Semdeg ganvixilavT maikl curis mowinave molaparakebis koncefcias da warmovad-

genT unarebs da aRqmadobas, romlebic aucilebelia misi dauflebisTvis. sivrculi 

SezRuduloba moiTxovs am ganxilvis fokusis Seviwrovebas molaparakebis Seswavlis 

saerTo kursis mokle aRweramde, romlis swavlebac globaluri masStabiT SeiZleba 

(saswavlo programebi, romlebic ukeTesad aris morgebuli adgilobriv specifikaze 

da rogor unda moxdes adaptireba ganzogadebuli modelidan, Seswavlil unda iqnes 

Semdgomi muSaobisas). am TavSi moyvanil Sesavals mivyavarT idealuri Semswavlelis da 

profesionali momlaparakeblebis mosamzadebeli saswavlo programis ganxilvasTan. 

Cveni naSromi mTavrdeba Semdegi nabijebiT molaparakebis formalizebisTvis, rogorc 

meore an mesame profesiisac ki da daskvniT inovaciis da molaparakebis Sesaxeb. 

 
molaparakebis ZiriTadi koncefciis dawinaureba 

pirveli nabiji molaparakebis, rogorc gancalkevebuli profesiis ganviTarebaSi 

aris sabazo modelebSi sirTulis dabruneba. meore nabijia im sirTuleebis ganxilva, 

romlebic ar warmoadgenda molaparakeba 1.0-is Seqmnis nawils, rogoricaa mmarTvelobis 

sferos molaparakebis garCeva da molaparakeba krizisul an mZevlebis monawileobiT 

Seqmnil situaciaSi.3 es seqcia iwyeba pirveli amocaniT da Semdeg gadadis meoreze. 

 
seqcia erTi: 1.0 molaparakebis gverdis avla  

molaparakebis xelaxali gaazrebis swavlebis (Rethinking Negotiation Teaching (RNT)) 
proeqtis monawileebi Tavidanve xazs usvamdnen imas, rom kultura da konteqsti war-

moadgenen molaparakebis sferoze ganuyofel da uwyvet gavlenas. SeiZleba metisme-

tad Tavdajerebuli iyos molaparakeba 1.0-is winaswar gansazRvruli cvladebis ga-

                                                 
2  In other words, not everyone becomes a professional negotiator because not everyone responds to opportunities 

and challenges with a negotiation temperament or mindset3 
3  See Taylor and Donohue, 2006 as to why, from a professional skills point of view, these situations occur quite 

often in business, not just in violent bank robberies or terrorist attacks and the like. 
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moyeneba, rodesac Tavad es terminebi Riaa interpretaciisTvis. magaliTad, `intere-

sis~ da `valdebulebis~ mniSvneloba da gamoxatva SeiZleba icvlebodes sxvadasxva 

kulturebSi da situaciebSi. amasTan, is rac ganmartebulia, rogorc mosamzadebeli 

amocanebi interesze orientirebul modelSi, SeiZleba xelaxla gansaxilveli gaxdes 

rTul SemTxvevebSi ara erTxel — winaswar, aramed mTeli molaparakebis procesSi. is, 

rac Tavidan martivad gamoiyureba, SeiZleba male agreTve iqces `urC problemebad~4 

imasTandakavSirebiT, Tu ra aris molaparakebis sagani, vis SeuZlia molaparakeba (ma-

gidasTan Tu kulisebs miRma), rogor warimarTeba molaparakebebi, drois rolTan da 

mniSvnelovnebasTan da imasTan dakavSirebiT, Tu rogor unda ganvsazRvroT warmate-

ba da Sedegebic ki. Cven dauyovnebliv uari unda vTqvaT imis ganzraxvaze, rom moviy-

vanoT aq sruli gamarTleba qvemoT mocemuli azrebisTvis, romlebsac esaWiroebaT 

ufro ganviTarebuli midgoma, radgan Cven jer mxolod viwyebT am sagnis Seswavlas. 

magram Cven vTvliT, rom gansakuTrebuli mniSvnelobis mqone zogierTi sferos mokle 

mimoxilva unda moicavdes minimum Semdegs:  

 
kulturaTSorisi (interkulturuli) da `qros-kulturuli~ dinamika 

kultura SeiZleba warmoadgendes umniSvnelovanes faqtors kulturaTSoris 

(Cross Cultural) molaparakebaSi; anu, rodesac molaparakebis mxareebi miekuTvnebian or 

an met aRiarebul `kulturas~. kultura, rogorc is mocemulia tipuri molaparake-

bis koncefciaSi, damyarebulia ideaze, rom kulturebi gamomdinareobs garkveuli 

kulturuli jgufebisgan, romlebic, rogorc wesi, ganisazRvreba, rogorc `tradi-

ciuli~ tomebi an `Tanamedrove~ erovnuli saxelmwifoebi (ixileT Knauft,1996). kul-

turis es koncefcia warmoadgenda koloniuri da postkoloniuri globaluri dis-

kursis da geopolitikis mniSvnelovan nawils. Tumca kultura ufro metad gamoxa-

tavs sakuTar Tavs iseT socialur qcevaSi, rogoricaa molaparakeba, individualuri 

da koleqtiuri gagebis Camomayalibebeli ideebis, qmedebebis da pirovnebaTSorisi 

dinamikis struqturirebuli mniSvnelobebis meSveobiT. postmodernistul, globa-

lur samyaroSi kultura naklebad warmoadgens erovnebis da ufro metad — sxva daj-

gufebebis sakiTxs; garda amisa, kultura yovelTvis eqvemdebareba cvlilebas da ar 

aris usasrulo (ucvleli) (ixileT Crampton2008). magaliTad, meore Taobis amerikeli, 

romlis bebia da babuac italielebi arian, savaraudod ramdenadme gansxvavebuli iq-

neba meore Taobis amerikelisgan, romelic rusuli warmoSobisaa. 

kultura gamomdinareobs ara marto erovnebidan (an erovnebebidan), aramed ag-

reTve ojaxidan, ubnidan, samuSao adgilidan, religiidan da profesiidan. garda ami-

sa, ganmasxvavebeli Tvisebebi kulturul TaviseburebebSi an normebSi SeiZleba cva-

lebadobdes sxvadasxva molaparakebis dros, ise, rom is, rac erT SemTxvevaSi warmo-

adgenda mniSvnelovan gansxvavebas an konfliqtis warmoqmnis wertils, meore SemTxve-

vaSi warmoadgens zedapirul da sayofacxovrebo aspeqtsac ki (ixileT Docherty, 2010). 

nawilobriv es gansxvaveba aixsneba imiT, Tu rogor iTvisebs TiToeuli pirovneba 

kulturul zegavlenebs Tavis cxovrebaSi, ise, rom kulturuli gansxvavebebi SeiZle-

ba arsebobdes im adamianebs Sorisac ki, vinc nominalurad erTi da igive kulturuli 

                                                 
4  See generally Honeyman C., De Palo, chapters 24-27 in Venturing Beyond the Classroom, 2010, 439-528, where 

the authors used the term “wicked” to describe problems that exhibit some combination of the following features: 
the problem is ill-defined and resists clear definition as a technical issue; each problem contains an interconnected 
web of sub-problems; merely defining the problem can incite passionate conflict. Solutions to a wicked problem 
cannot be labeled good or bad; they can only be considered better or worse, good enough or not good enough; and 
every proposed solution to part or the whole of the wicked problem will affect other problems in the web. 
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warmoSobisaa. Semdeg kulturaTSorisi aRqmadoba moiTxovs gulwrfelobas da cno-

bismoyvareobas, am gansxvavebebTan, am gansxvavebebis cvalebad mniSvnelobasTan da 

kulturuli zegavlenis dinamikasTan dakavSirebiT molaparakebis procesebSi. mom-

laparakeblebi unda ganewyon imis mimarT, Tu rogor ayalibebs kultura molaparake-

bis emociur da racionalur safuZvels, romelic Semoaqvs TiToeul mxares, da ro-

gor zemoqmedebas axdens is jgufis urTierTqmedebis dinamikaze droTa ganmavloba-

Si. agreTve, mniSvnelovani SeiZleba iyos mxareebis identurobis an urTierTgagebis 

ganuyofeli gansxvavebebis aRiareba.  

 
genderuli dinamika 

kulturis msgavsad genderi warmoadgens ganzomilebas, romelic mniSvnelovan-

wilad dakargulia molaparakeba 1.0-Si, magram mas SevxvdebiT molaparakebis mowinave 

treningebSi. molaparakebasTan, rogor brZolis velTan midgomis adreuli dReebis 

stili — mamakacuri tendencia — gadaiqca raRac ufro metad, vidre mxolod mokleva-

diani miRwevebiT dakmayofilebaa. rac Seexeba sxva sferoebs, rogoricaa ganaTleba, 

biznesi da agreTve, garToba, bolo ocdaaTi wlis ganmavlobaSi sul ufro meti qceva, 

romelic erT dros iTvleboda `qalurad~, xdeba `meinstrimi~ (farTod gavrcelebu-

li) da moicavs sul ufro met mimarTulebebs. iseTi faqtorebi, rogoricaa: mosmena, 

TanamSromloba da gamomxatveloba (eqspresiuloba), iseTi Tvisebebia, romlebic sul 

ufro mkveTrad gamoxatuli da misaRebi xdeba `mamakacur garegan mxareSi~ da, ra Tqma 

unda, `mamakacuri stilis~ molaparakebaSi. Tumca es yvelaferi marTebulia mxolod 

garkveul momentamde (ixileT Tinsley et al. 2009; Schneider, Cheldelin, and Kolb 2010).  

genderuli dinamika, agreTve, moicavs qalTa da mamakacTa rols molaparakebaSi. 

Zalian mniSvnelovania im adgilis da rolis aRqmis ganxilva, romelsac qalebi ikave-

ben an, romlis dakavebis saSualebac maT eZlevaT (ixileT, mag., Kolb and Williams 2006) 
molaparakebis procesSi sxvadasxva kulturebSi. im dros, rodesac msoflios zogi-

erT adgilas qalebi molaparakebebs awarmoeben TiTqmis mxolod da mxolod qaleb-

Tan, magaliTad, haredimis TemSi (ultrareligiuri ebrauli seqta), sxva adgilebSi, 

ubralod, im sakiTxis wamoyeneba, Tu ra aris misaRebi an miuRebeli qalebisTvis, SeiZ-

leba uadgilod an ucnaurad gamoiyurebodes.  

es niSnavs imas, rom zogierTi molaparakebis konteqstSi, am bolo drois ameri-

kuli genderuli ganurCevlobis miuxedavad, mamakaci Tu qali momlaparakeblis (an 

orive maTganis) strategiuli arCevani SeiZleba gardauvali iyos. Sinaarsidan gamom-

dinare, molaparakebam SeiZleba ufro efeqturad Caiaros, Tu mas ganaxorcielebs ma-

makaci an qali. an, zogierT SemTxvevaSi, situaciam SeiZleba moiTxovos iseTi mamaka-

cebis monawileoba, romlebic advilad aCveneben qalur maxasiaTeblebs Tavisi mamaka-

curobisTvis zianis miyenebis gareSe, an, piriqiT, qali, romelic Tvals ar daaxamxa-

mebs yvelaze mtrulad ganwyobili mamakacebis garemocvaSi Tavisi `qaluri saidum-

loobis~ dakargvis gareSe. im dros, rodesac ganvixilavT sxvadasxva kulturul ga-

remos, gansakuTrebiT mniSvnelovania, molaparakebaSi genderis gavlena miviRoT ro-

gorc faqti da SevZloT masSi garkveva. albaT, ar aris saWiro imis xazgasma, rom es 

ewinaaRmdegeba tipuri amerikuli gavlenis mqone da (savaraudod) aragenderuli Zi-

riTadi instruqciis mimarTulebas am sferoSi. arsebobs, agreTve, kulturebi, sadac 

misi sruli gamoyeneba savaraudod ewinaaRmdegeba kanons. 
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emociebis roli 

ukve bevri daiwera molaparakeba 1.0-is, rogorc modelis Sesaxeb, romelic cdi-

lobs emociebis ignorirebas an CaxSobas (ixileT, mag., Patera and Gamm2010). Tumca 

emociebi molaparakebis ganuyofeli nawilia minimum xuTi TvalsazrisiT: momlapara-

keblebis emociebi, mxareebis emociebi, romlebic amoqmeddeba socialuri zegavlene-

bis meSveobiT; emociebi, romlebic Cndeba molaparakebis procesSi; uSualod molapa-

rakebis farglebs gareT myofi mxareTa emociebi, romlebsac mainc SeuZliaT proces-

ze da Sedegebze gavlenis moxdena; da ufro msxvili garemoebebiT gamowveuli emocie-

bi, romlebmac SeiZleba moaxdinon zewola molaparakebis mxareebze, procesze an Se-

degebze. rasakvirvelia, sxvadasxva adgilebsa da kulturebSi emociebTan muSaoba da 

maTTan muSaobis unaris gamomuSaveba SeiZleba moicavdes erTmaneTisgan sruliad 

gansxvavebul praqtikul unarebs. emociuri dinamikis intensiuroba da cvalebadoba 

moiTxovs imas, rasac melisa levin-boskoviCi, Peace Child Israel-is direqtori uwodebs 

`sammagi A-s~ gamartivebis midgomas: gaazreba (Aware), daSveba (Allow), daregulireba 

(Address). es instrumenti momlaparakebels saSualebas aZlevs, gaiazros emociuri pa-

litra, pativi sces da dauSvas emociebis Zala da aqtualuroba da aRiaros da daare-

guliros emociebi, rodesac isini warmoiSoba. 

emociebi warmoadgens sferos, romelic moiTxovs mokrZalebulobas da sakuTa-

ri Tavis kontrols. es moicavs mzadyofnas, iyoT emociurad daucveli da simSvidis 

SenarCunebis unars, TiToeuli da yvela mxaris Zlieri emociuri reaqciebis da , aseve, 

jgufuri dinamikis winaSe.  

 
uryevi safuZvlebi: religia da faseulobebi 

konfliqtis yvela aspeqti ver gaxdeba molaparakebis sagani. magaliTad, religia 

da faseulobebi ufro Zlieria, vidre moTxovnilebebi, ufro Zlieria, vidre emocie-

bi da maT ar gaaCniaT fasi. religia SeiZleba ganisazRvros, rogorc kulturuli sis-

tema, romelic qmnis Zlier da grZelvadian ganzraxvas iseTi simboloebis Seqmnis 

gziT, romlebic akavSirebs kacobriobas rwmenasTan da faseulobebTan. faseulobebi 

warmoadgens mniSvnelovan da myar rwmenas an idealebs, romlebsac kulturis wevrebi 

iziareben imasTan dakavSirebiT, Tu ra aris kargi da sasurveli da ra — ara. faseulo-

bebs gaaCniaT mniSvnelovani zegavlena pirovnebis qcevaze da isini asrulebs saerTo 

rekomendaciebis funqcias yvela situaciaSi.  

xandaxan moiazreba, rom religiuri faseulobebi da fundamentalizmi xels uwy-

obs wesrigis da Sinagani simSvidis aRdgenas amJamindeli drois qaosSi. isini uzarma-

zar zegavlenas axdenen bevr molaparakebaze. urTierTdakavSirebul samyaroSi isini 

SeiZleba gaxdes mTavari problema brwyinvale momlaparakeblisTvisac ki. Cndeba dau-

muSavebeli waxnagebi; SeuZlebelia subieqturi Sefaseba; arsebobs mxolod swori da 

araswori, romelic sxvadasxvagvarad aRiqmeba mxareebis mier. es aris aramdgradobis 

pirobebi da maT Sesabamisad unda mivudgeT, gansakuTrebiT, rodesac mxareebis rwme-

nis sistemebi gansxvavdeba sxva CarTuli monawileebis rwmenis sistemisgan.  

zogierT situaciaSi, SeiZleba warmodgenilni iyvnen religiuri xelisuflebis 

warmomadgenlebi, romlebic ar arian uSualod CarTulebi, magram SeuZliaT molapa-

rakebebze ufro didi zegavlenis moxdena, vidre nebismier sxvas. profesionalma mom-

laparakeblebma xeli unda Seuwyon maT gamovlenas da gaacnobieron, Tu rogor SeuZ-

liaT maT iyvnen ufro meti, vidre informaciis wyaro; maT agreTve SeuZliaT iyvnen 

molaparakebis mxarebTan midgomis wyaro. momlaprakeblis mokrZalebuloba Zalian 
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mniSvnelovania uryev safuZvlebTan dakavSirebuli sakiTxebis daregulirebaSi. pro-

fesionali emsaxureba process molaparakebis partniorebis religiis da faseulobe-

bis pativiscemiT. es ar aris martivi an uSualod profesionalizmis sfero, aramed 

ufro gvajildoebs cxovrebiseuli gamocdilebiT. 

  
konfliqtis transformacia 

molaparakeba 1.0 gvaZlevs konfliqtis Tavidan acilebis an Semcirebis `rCevebs~ 

davis gansxvavebuli perspeqtiviT warmoeCeni gzoT. is, rac konfliqts warmoadgenda, 

axla gaugebrobaa, romlis mogvarebac SeiZleba gaumjobesebuli komunikaciis an sa-

yovelTao principebis dacvis meSveobiT. Tumca molaparakebis procesSi konfliqtis 

ase advilad Tavidan moSoreba yovelTvis ar aris SesaZlebeli. is, rasac piter kol-
meni (2012) uwodebs `5%-s~, SeiZleba gaxdes aqilevsis qusli umaRlesi xelmZRvanele-

bisTvisac ki, romlebisTvisac aseT SemTxvevaSi profesionali momlaparakeblis mona-

wileoba gansakuTrebiT mniSvnelovani xdeba. gaumjobesebuli komunikaciuri unare-

bi, romlebic aucilebelia aseTi tipis konfliqtis mogvarebisTvis, gamomdinareobs, 

isev da isev, Tavdajerebulobis da mokrZalebulobis kombinaciidan, romelic kon-

fliqtis gadamuSavebis da marTvis procesSi gamWvirvalobas gvaZlevs. analogiurad, 

aseT profesional momlaparakebels agreTve unda SeeZlos imis Sefaseba, Tu rodis 

aris saWiro mesame mxaris Careva davis mosagvareblad, da rogori mesame mxaris mona-

wileoba iqneboda yvelaze momgebiani.  

 
molaparakeba mravali mxaris monawileobiT 

mravali mxaris monawileobiT molaparakebas xSirad aswavlian molaparakebis 

kursebze, rogorc sabazo unarebis gaumjobesebis damatebiT da arCeviT saSualebas. 

Tumca molaparakeba mravali mxaris monawileobiT ufro farTod gavrcelebuli 

xdeba da amitom unda gaxdes molaparakebis swavlebis kanonzomieri nawili. es 

nawilobriv, msoflioSi urTierTdakavSirebulobis donis zrdis Sedegia, rac iwvevs 

Cvengan Zalian gansxvavebul adamianebTan urTierTobis (xSirad, drois didi 

raodenobis gareSe) mzard aucileblobas da Sedegad, SiSis da eWvis ufro met 

SesaZleblobebs. calkeuli momlaparakeblis magivrad gundis arCeva gvTavazobs 

Rirebul mxardaWeras samyaroSi, romelic moiazreba, rogorc muqariT savse. an 

individualuri momlaparakeblis daniSvnis nacvlad gundis CarTva SeiZleba 

kulturul Cvevas warmoadgendes. gamocdil momlaparakebels, romelic aRiqvams 

gundur midgomas, rogorc araaucilebel `yavarjens~, SeiZleba dasWirdes profsio-

nalis xelmZRvaneloba (ixileT elvin krastis (Calvin Chrustie) ganxilva bosniis Sesaxeb 

(Bosnia discussion) Gadlin, Matz, and Chrustie, Playing the Percentages in Wicked Problems, am wignSi). 

profesionali momlaparakeblebi agreTve saWironi arian, raTa gvirCion, Tu rogor 

ganvsazRvroT koaliciis potenciali da rodis da rogor SevqmnaT an davSaloT koa-

liciebi. codnis kidev erT sferos warmoadgens imis gageba, Tu rogori meryevi SeiZ-

leba iyos jgufuri dinamika da icvlebodes Sexvedridan Sexvedramde. erT-erTi sasi-

cocxlo mniSvnelobis mqone unaria mxareebis mier miRebuli rolebis gansazRvris 

xelSewyoba, rogoricaa lideri, simSvidis damrRvevi, xumara, problemebis momgvare-

beli, da a.S. `problemis jgufuri ganxilvis~ mimarT mgrZnobiaroba agreTve Zalian 

mniSvnelovania, maSinac, Tu am jgufs bevri warsuli warmatebebis istoria aqvs. 

mravali mxaris monawileobiT molaparakebebis momzadeba, gansakuTrebiT gun-

dis momzadebis dros, moicavs monacemTa organizebas monawileebze, drois sinqroni-

zaciaze, atmosferoze da adgilze zegavlenis mizniT. es moiTxovs molaparakebis 
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dros TanagrZnobis gawonasworebas TavdajerebulobasTan da aseve, mgrZnobiarobas 

pirdapiri da arapirdapiri komunikaciis mimarT jgufis dinamikis farglebSi — yve-

laferi es gvaZlevs xangrZliv gamocdilebas. agreTve, Cveulebriv ufro meti droa 

saWiro, vidre mxareebis gankargulebaSia, Tu momlaparakebels marTlac SeuZlia gau-

gebrobis da komunikaciis darRvevis SezRudvis xelSewyoba. momlaparakebeli, ro-

melsac mouwevs moqmedeba am drois, da Sesabamisad, am ZalisxmevisTvis gankuTvnili 

ufro meti resursebis mosagebad, upiratesobad CaTvlis avtoritets, romelic ga-

momdinareobs xangrZlivi da warmatebuli wina karieridan.  

 
seqcia ori: damatebiTi sakiTxebi 

liderebis molaparakeba 

liderebis molaparakeba (anu molaparakeba liderebis Sesaxeb, maT mier an maT 
Soris) gansxvavdeba direqtorebis da menejerebis molaparakebisgan. direqtori fo-
kusirebulia miznebze da amocanebze, romlebic xSirad asrulebs funqcionaluri mo-
delebis funqcias. lideri ki savsea kreatiulobiT da xedviT. liders moeTxoveba, xe-
davdes mets, vidre axla da aq aris. es qmnis dinamikas, romelSic naklebad savaraudoa, 
rom organizaciebis liderebma kargi reagireba moaxdinon momlaparakeblebze, rom-
lebicar aRiqmebian, rogorc Sesabamisi profesionaluri simaRlis mqoneni.  

gansakuTrebiT liderebis molaparakebis procesSi arsebuli politikuri mo-
sazrebebis gaTvaliswinebiT, rogoric ar unda iyos yvelaze aqtualuri Tema, es aris 
molaparakebis erT-erTi yvelaze rTuli forma. profesionali momlaparakeblebi ec-
nobian liderebis oTx sxvadasxva tips, liderobis oTxi stilis safuZvelze:  

1)   qarizmatuli lideroba, romelic ufro metad emyareba pirovnebas, vidre 
profesionalur kvalifikacias;  

2)   statusuri lideroba, romelic emyareba konkretul movaleobebs;  
3)   garemoebiTi lideroba, romelic emyareba konteqsts da aqtualur movle-

nebs; da 
4)     xelSemwyobi lideroba, romelic gamoiyeneba SesaZleblobebis gafarToebis-

Tvis da mxardaWerisTvis.  
profesionali momlaparakeblebi liderebis molaparakebis procesSi naTlad 

iazreben gamWvirvalobas, kontrolirebadobas, personalis kvalifikaciis gazrdas, 
riskis zemoqmedebas da Sida da gare politikis codnas. isini uzrunvelyofen am pro-
fesionalizms, rodesac exmarebian liderebs molaparakebis Sedegebis gaumjobeseba-
Si. isev da isev, am saxis profesionalizmi da misgan gamomdinare avtoriteti rTuli 
SesaZenia karieris dasawyisSi.  

 
maRalriskiani da krizisuli molaparakeba 

stresul situaciebSi moqmedebs garegani Zalebi da Cven mier reaqciebis kon-
troli SezRudulia. gadawyvetilebebis miRebis unaris xarisxi kritikulad mniSvne-
lovania, radgan urTierTobisTvis da monawile mxareebisTvis SeiZleba mZime zaralis 
miyeneba. rodesac zewolis qveS vimyofebiT, vamJRavnebT tendecias Secdomebis daS-
vebisken da gadawyvetilebebis miRebisken `optimisturi metismeti Tavdajerebulo-
bis~ safuZvelze (ixileT Korobkin da Guthrie 2006), vfiqrobT ra, rom gankargulebaSi 
gvaqvs mTeli saWiro informacia da rom SegviZlia daveyrdnoT warsul gamocdilebas 
da siatuaciis Cven sakuTar interpretacias. Tumca, xSirad, es ar xdeba, radgan stre-
si rogorc wesi zRudavs rTuli situaciebis zustad interpretirebis unars. kerZod, 
stresi iwvevs brZola-gaqceva-gaCerebis reaqciebis dominirebas, romelTagan arcer-
Ti ar aris sasargeblo molaparakebisTvis. Cven ar SegviZlia am ZiriTadi reaqciebis 
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srulad gakontroleba; magram swavlebasTan da gamocdilebasTan erTad, SegviZlia 
gavacnobieroT es reaqciebi da maTi gavlena Cveni azrebis nakadze. Semdgom es gvexma-
reba impulsebis gakontrolebaSi da daufiqrebeli RonisZiebebis Tavidan acilebaSi. 
profesionalma momlaparakeblebma ician, rom, zogadad, SesaZlebelia molaparakebis 
warmoeba konstruqtiuli azrovnebisTvis da konsultirebisTvis gankuTvnili dro-
is5 Sesaxeb. magram flobs am unarebs Cveulebrivi momlaparakeblebis didi nawili? 
Cveni azriT, savaraudod ara.  

 arsebobs aTi komponenti krizisul situaciebSi molaparakebisTvis:  

1) krizisuli situaciis Sesabamisi gundis formirebis gamocdileba; 

2) riskis Sefaseba im TvalsazrisiT, Tu risi gakeTeba SeuZliaT mxareebs, war-

sul qcevaze dayrdnobiT;  

3) drois upiratesobebis da naklovanebebis Sefaseba, rogoricaa droSi SezR-

udva;  

4) komunikaciis gazrdili aucilebloba da intensiuroba, rac moicavs mxare-

ebs Soris fizikuri distanciis ganadgurebas emociuri intensiurobis gaz-

rdis pirobebSi;  

5) `meore wris~ zegavlena gare mxareebisgan, romelTac SeiZleba hqondeT pir-

dapiri an arapirdapiri zegavlena;6 

6) emociuri, fizikuri an racionaluri moTxovnilebebis da dinamikis mimarT 

yuradRebis meSveobiT mopovebuli berketi; 

7) Suamavlebi, romlebic SeiZleba sasargeblo iyvnen; 

8) droebiTi SeTanxmebebi, romlebic xels uwyoben ndobis gaRrmavebas; 

9) progresis SenarCuneba da monitoringi miRwevebis SenarCunebis gziT; da 

10) stresis Semcireba molaparakebiT miRweuli Sedegebis daskvniTi scenis 

Seqmnis da gamocxadebis gziT.  

vsvamT kiTxvas, rogor unda gaxdes karieris dasawyis etapze myofi an arasruli 

datvirTviT momuSave momlaparakebeli kompetenturi am siaSi? da rogorc zeviT 

aris aRniSnuli, Cvens `brtyel samyaroSi~ cxovrebis qaotur realobaSi krizisuli 

da maRali riskis molaparakebebi ufro Cveuli movlenaa, vidre odesme yofila. auci-

lebeli unarebi da emociuri aRqma ufro da ufro aqtualuri gaxdeba biznesisTvis 

(Taylor and Donohue 2006) da sxva garemoebSi, romlebic sakmaod scdeba tradiciul kri-

zisul atmosferos.  

                                                 
5  Jack Cambria, commanding officer of the hostage negotiation team of the New York City Police Department 

(NYPD) offers the following insight (Cambria et al., 2002, 338): 
Bob Louden [former chief hostage negotiator, NYPD] . . . was negotiating a rather difficult, very long and 
ongoing hostage situation. The chief of detectives said, ‘Hey Louden, seems like you aren’t having any success 
here.’ Bob said, ‘I think we are.’ The chief says ‘What’s your definition of success then?’ Bob says ‘Lack of 
failure.’ 

6  As noted by Maria Volpe and colleagues (2006), hostage negotiation is far from the only circumstance in which 
the person responsible for a negotiation must somehow report to difficult supervisors, who may try to 
micromanage a job and too often do not appreciate the intricacies, the need for patience and the time inevitably 
involved in making talk work. But in a police department, the hierarchy is overt and often insistent. There could 
easily be a district commander in the offing, saying “I don’t have any time for this, this guy is blocking traffic,” or 
resenting the fact that the case happened on their watch, because there is a meeting to go to, or theater tickets to be 
considered. Hostage takers, however, cannot be told to come back tomorrow. The role of the coordinator is 
therefore to handle all of the external negotiations that threaten to disrupt the all-important negotiation “at the 
door.” (When Hugh McGowan, one of the co-authors of the 2006 book chapter, was promoted to NYPD chief 
negotiator, he was informed that that did not mean that he got to negotiate any time he wanted. It meant he got to 
negotiate with the Chief – a significantly less desirable and more challenging honor.) 
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profesionaluri molaparakebis SemswavlelTa gamovlena:                                             

rac ar unda iyos, yvelas ar SeuZlia molaparakeba 

interesze damyarebuli molaparakeba warmoadgens STamagonebel da Zlier maga-

liTs maTTvis, vinc cdilobs konfliqtis Tavidan acilebas an negatiur garigebasTan 

(molaparakebasTan) dabrunebas. damwyeb momlaparakeblebs namdvilad SeuZliaT Seis-

wavlon integratiuli molaparakebis alternativebi mokle kursebis meSveobiT, kla-

sikuri simulaciis gamoyenebiTvan saintereso swavlebiT da am wignebSi SemuSavebuli 

sxva instrumentebis gamoyenebiT. Tumca, profesionaluri molaparakebis programe-

bis idealur Semswavlelebs ar esaWiroebaT es swavleba axla, Tu saerTod rodesme 

esaWiroebodaT (SesaZloa, maT gansazRvruli aqvT Sinagani Tvisebebi da midrekileba 

molaparakebisken adreuli asakidan). droTa ganmavlobaSi, ase Tu ise, maT gamoimuSa-

ves da aiTvises ZiriTadi principebi, pirovnebaTSorisi urTierTobis unarebi da in-

tuicia molaparakebasTan dakavSirebiT, piradi da profesionaluri gamocdilebis 

meSveobiT. es savaraudod niSnavs imas, rom isini ufro asakianebi arian da aCvenes sim-

wife cxovrebis problemebis warmatebulad mogvarebis meSveobiT.7  

imis miuxedavad, rom Tanamedrove teqnologiam Semoitana SesaniSnavi miRwevebi, 

YouTube da Facebook ver gaweven cxovrebiseuli gamocdilebis magivrobas. dro, adamia-

nuri urTierTobebis doneze, aris bunebrivi Zala, romelic maRalma teqnologiam 

jer ar Secvala. martivad rom vTqvaT, ormoci wlis profesional momlaparakebels 

xelT aqvs unarebis ufro didi repertuari, vidre masze oci wliT umcros momlapa-

rakebels. pirovnebaTSorisi urTierTobebis zegavlena molaparakebaze Zalze mniS-

vnelovania, da imis miuxedavad, rom arseboben adamianebi, romlebic arian `asakTan Se-

darebiT brZeni~, ormoci wlis specialistebis didi nawili gamoikvlevs da daagro-

vebs ufro met cxovrebiseul gamocdilebas, vidre TiTqmis nebismieri ocdaxuTi 

wlis damwyebi specialisti iuridiuli fakultetidan an magistraturidan. garda ami-

sa, pirovnebis xasiaTi gamdidrebulia cxovrebiseuli sakamaTo Tu sxva problemebis 

mogvarebiT. ufro gamocdil momlaparakebels SeiZleba hqondes xasiaTis mravalfe-

rovneba, romelic misi am planetaze yofnis drois proporciulia. profesionaluri 

molaparakeba, misi gafarToebuli parametrebiT da moTxovnebiT, kidev ufro amya-

rebs swavlebis dawyebis aucileblobas, im doneze, romelsac Cven aRvwerT, gamocdi-

li profesionalebis, da ara damwyebi momlaparakeblebis SemTxvevaSi.  

am SemTxvevaSi profesionaluri molaparakebis programa ki ar cdilobs infor-

maciis damatebas sufTa dafaze,8 aramed arigebs gamocdil moswavleebs, ori gziT. 

pirveli gzaa molaparakebis Teoriis, praqtikis da eTikis standartebis da leqsiko-

nis uzrunvelyofa. meore — TviTSegnebis da simwifis kultivireba, romlebic Zalze 

mniSvnelovania rTuli da daZabuli molaparakebebis dros. pirveli nawilis Sinaarsi 

Sedgeba analitikuri samuSaosgan, romelic ukve gamomuSavebulia molaparakebis 

dargSi, am TavSi ganxilul damatebiT sakiTxebTan erTad. TiToeuli profesia Sedge-

ba Teoriisgan, praqtikisgan da eTikisgan, da ra Tqma unda, interesze damyarebuli mo-

laparakeba 1.0-is safuZvlebi, rasac mivyavarT codnis masisken, romelsac molapara-

kebis xelaxali gaazrebis swavlebis (Rethinking Negotiation Teaching (RNT)) seriaSi moxer-

xebulobisTvis vuwodebT molaparakeba 2.0-s, logikur sawyis wertils warmoadgens. 

                                                 
7  This description is very similar to the “wise elder” described in anthropological research about dispute settlement 

in “traditional” societies (see, e.g., Gibbs,1963). Although this wise elder concept was part of the early ADR 
movement in the United States (Crampton, 2005, 231-232), emphasis on identifying and training local leaders has 
generally been replaced by training professionals in other fields, or volunteers, who have no presumed prior 
experience or demonstrated expertise. 

8  Or to civilize Rousseau’s “noble savage.” 
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profesionalur molaparakebaSi saerTo mniSvnelad rCeba is, rom molaparakebis par-

tniorebi unda dakmayofildnen imdenad, rom ganagrZon cxovreba am SedegiT; warmate-

ba niSnavs imas, rom arc procesi da arc Sedegi ar iwvevs mniSvnelovan negatiur na-

leqs an narCen wyenas.9  

Tumca Teoriis, praqtikis da eTikis swavlebis garda profesionaluri ganaTle-

ba moiTxovs pirovnuli zrdis meore da paralelur process. Cvens sferoSi bevri dai-

wera pirvelis Sesaxeb, magram ukanasknels arasakmarisi yuradReba eTmoboda. rTuli 

molaparakebebi, magaliTad isini, romlebic ufro metad `mwvavea~, vidre `mSvidi~,10 

moiTxovs ara marto aSkara unarebs, aramed agreTve simwifes da egos simartives, rac 

dabandebuli drois, rTulad mopovebuli gamocdilebis (rac erTi da igive ar aris) 

da mkafio eTikuri kodeqsis Sedegia. 

 
molaparakebis profesionaluri swavlebis kontenti 

molaparakeba ar aris erTaderTi profesia, romelic moiTxovs swavlebis speci-

fikur kontents, aramed agreTve wina gamocdilebas, aSkarad gamoxatul simwifes da 

pirovnul eTikas, pirad dafiqrebas, da uwyveti praqtikis SesaZleblobebs. profesi-

onaluri samagistro programebi sxva sferoebSi, rogoricaa biznesi, xSirad afaseben 

wina samuSao gamocdilebas. misaRebi komisiebi iuridiul, samedicino da socialur 

fakultetebze afaseben TiToeuli kandidatis eTikas da simwifes. daxmarebis sferos 

profesiebi, rogoricaa fsiqoTerapia, moiTxovs pirad dafiqrebas da TviTSegnebas 

rogorc saganmanaTleblo, aseve salicenzio atestaciaSi. uwyveti praqtikis SesaZ-

leblobebi gavrcelebulia profesionalur ganaTlebaSi, romelsac sTavazoben kli-

nikebi, adgilebze ganawileba, internaturebi da staJirebebi. kulturuli anTropo-

logiis ufro metad `sakuTari Tavis gadarCenis~ (“sinkorswim”) midgomis Tanaxmad, 

studentebi SeiZleba gaagzavnon sacdel adgilze Zalian mcire instruqciebiT, xolo 

ufro teqnikur profesiebSi, rogoricaa medicina da manqanaTmSenebloba, aucilebe-

lia kontrolirebadi ganawilebebi. zusti struqtura SeiZleba globalurad cvale-

badobdes umaRlesis Semdgomi ganaTlebis erovnuli da regionaluri konteqstebis 

Tanaxmad, saswavlo saaTebis aucilebeli raodenobis normebis CaTvliT, praqtikuli 

gamocdilebis, meTvalyureobis da gaazrebisgan gansxvavebiT, da profesionaluri 

programis mier praqtikis SesaZleblobebis formalurad organizebis unaris CaT-

vliT (rogoricaa klinikebi an moklevadiani kontraqtebi), studentebisgan ufro me-

ti damoukideblobis moTxovnisgan gansxvavebiT. magram aSkaraa, rom is, rasac Cven 

vTavazobT, ufro metad xarisxiT, vidre saxeobiT gansxvavdeba rig sferoebSi arsebu-

li praqtikisgan.  

proceduris TvalsazrisiT, profesionaluri molaparakebis programebi SeiZ-

leba moicavdes magistraturuli seminaris tipis ganxilvis da piradi gaazrebis kom-

binacias pirdapir dakvirvebasTan da praqtikasTan. seminaris mizani iqneba ara kon-

tentis warmodgena ise, TiTqos molaparakeba studentisTvis axal Temas warmoadgen-

des, aramed studentebis CarTva, molaparakebis CarCoebis da koncefciebis daufleba 

                                                 
9  This corresponds to common professional codes of ethics to “do no harm” as a first principle. For a longer 

treatment of hoped-for outcomes and some typical blockages, see Wade and Honeyman, 2006. 
10  See supra endnote 4 for description of “wicked” problems. “Tame” problems, as summarized by Ritchey, 2005-

2008, 1 have relatively well-defined stable problem statements that belong to a similar class of problems, which 
can be solved in a similar manner; a definite stopping point, so all know when a solution is reached; and a solution 
that can be objectively evaluated as right or wrong. See also Honeyman C., De Palo, chapters 17-21 in Venturing 
Beyond the Classroom, 2010, 439-509 and in this volume. 
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da Semdeg demontaJi da modifikacia. es dinamika analogiuria jein doCertis (Jayne 
Docherty) (2010) mier aRwerilis, romelSic warmodgenilia interesze damyarebuli mo-

laparakeba, da agreTve am proeqtSi SemuSavebuli zogierTi masalac ki, ufro ro-

gorc dialogis dasawyisi imis Sesaxeb, Tu rogor unda moergos Semdeg es modelebi 

calkeul studentebs da konkretuli molaparakebebis konteqstebs. aseT modelSi in-

struqtori ar aris codnis erTaderTi wyaro (Sedegma SeiZleba xeli Seuwyos Semdgom 

miRwevebs molaparakebis TeoriaSi da praqtikaSi).11 saklaso ganxilva agreTve SeiZle-

ba gamoyenebuli iqnas gamokiTxvisTvis da gamocdilebis gaziarebisTvis, uSualo dak-

virvebis da molaparakebis procesebSi monawileobis Semdeg.  

imis miuxedavad, rom students xeli Seewyoba,vrom gaaziaros Tavisi wina gamoc-

dileba mexsierebis safuZvelze, klinikuri an saswavlo-sawarmoo praqtikis an rezi-

denturis garkveuli forma idealuri iqneboda. faqtiobrivad, praqtikuli gamocdi-

leba unda warmoadgendes swavlebis mTavar nawils. es agreTve saSualebas miscemda 

Semswavlelebs, romlebic eqspertebi arian erT sferoSi, gamoimuSaon garkveuli 

codna sxvebis sferoebis Sesaxeb. magaliTad, studenti, romelsac gamocdileba iuri-

diul firmaSi hqonda dagrovili, SeiZleba moisurvos ganawileba policiis ZalebSi, 

raTa Seiswavlos gansxvavebuli profesiis kulturuli konteqsti da rogor zemoqme-

debas axdens is molaparakebis dinamikaze. idealuri programa moizidavda rigi sxva-

dasxva profesiuli gamocdilebis mqone studentebs, molaparakebis cvalebadi dina-

mikis, procesebis da potenciuri Sedegebis gagebis gamdidrebis mizniT.  

 mravali logikuri kiTxvidan erT-erTi iqneboda, Tu ramdeni saaTi uSualo 

dakvirveba da ramdeni saaTi kontrolirebadi molaparakeba iqneboda saWiro profe-

sionaluri momzadebis Sesaxeb sabuTis misaRebad. mniSvnelovani dro aris saWiro ara 

marto unarebis gamomuSavebis xarisxis uzrunvelyofisTvis, aramed agreTve imis-

Tvis, rom studentebs saSualeba mieceT, gamoimuSaon sakuTari, piradi stili da moq-

medebis meqanizmi, seminaruli ganxilvis, praqtikuli gamokiTxvis da piradi gaazre-

bis meSveobiT. profesionalur momlaparakeblad gadaqcevas sakmaod bevri ram aqvs 

saerTo sakuTar `mesTan~, xolo TviTSefasebis unari ar aris iseTi martivi da buneb-

rivi, rogorc es SeiZleba JRerdes. gansakuTrebiT maRali fsonebis situaciaSi, ego 

aris iseTi faqtori, romelic moiTxovs formirebas, magram agreTve gaumjobesebuli 

TviTkontrolis gamomuSavebas, iseTnairad, rom uzrunvelyofdes `meore dRes~ (allow 
for a “day-after”), romelic sakmarisad damakmayofilebeli iqneba molaparakebis yvela 

mxarisTvis (iseTi momlaparakeblis biografiuli aRweris, rogoricaa aw gardacvli-

li riCard holbruki (Richard Holbrooke) — ixileT Cholett and Power 2011 – nebismieri 

mkiTxveli aRiarebs, rom didi niWis mqone praqtikosisTvis amis Sesruleba ar aris ad-

vili; raRa Tqma unda, azrovnebis siswrafis da teqnikuri unarebis garkveuli donis 

zemoT, es SeiZleba kidev ufro rTuli gaxdes).  

 rogoria aseTi Zalisxmevis Sedegi? rogorc profesia, molaparakeba SeiZleba 

icavdes meoce saukunis profesiebis ritualebs da saorganizacio formebs an cdi-

lobdes ufro metad ocdameerTe saukunis midgomis gamoyenebas socialur qselebSi 

urTierTobis meSveobiT. es variantebi ganxilulia Semdeg. 

 

                                                 
11  Jayne Docherty, 2010 contrasts Paulo Freire’s description of a “banking model,” seen as typical in formal 

education, in which teachers deposit information directly into students as whole chunks of content, with the need 
for greater humility from the instructor and willingness to let students modify content according to their interests 
and expertise. This approach reflects changes in higher education pedagogy today known as “student-centered 
learning” – reflected in a number of writings in this series. 
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molaparakebis, rogorc profesiis aRiareba, organizeba da mxardaWera: 

formalizacia Tu araformaluri urTierToba? 

bevri ram iqna dawerili da ganxiluli formalizebuli praqtikis calkeul pro-

fesiebad gardaqmnis da Sefasebis Sesaxeb. davebis alternatiuli meTodebiT mogvare-

bis (ADR) pionerebi, uTiTebdnen did warmatebaze, rasac institucionalizacia mow-

mobs da nanobdnen zogierTi Tavdapirvelad mosalodneli Sedegebis dakargvais Sesa-

xeb (Honeyman and Schneider 2004; Menkel-Meadow 2006). profesionalizaciis procesi mo-

iTxovs Teoriis da codnis gamorCeuli subieqtis, praqtikuli specializaciis da 

eTikuri kodeqsis aRiarebas da dawinaurebas. am TavSi, ZiriTadad, ganxilulia `Teo-

riis da praqtikis~ elementi, rac metyvelebs molaparakebis saerTaSoriso pofesio-

naluri gamocdilebis da kulturuli gamocdilebis integraciis sasargeblod mar-

Tlac globaluri profesiis ganviTarebisTvis. aq eTikas naklebi adgili eTmoba, 

radgan es ganxilva winaswaria da ganxilulia, pirvel rigSi, uryev faseulobebSi gan-

sxvavebebis konteqstSi, `zianis armiyenebis~ farTo principTan erTad. erT-erTi 

rTuli sakiTxia, Tu rogor unda gamovimuSaoT eTikis globaluri kodeqsi, romelic 

sakmaod farTo iqneba molaparakebebis mravalferovani konteqstebisTvis da aris Tu 

ara interesze damyarebuli molaparakebis eTikuri principebi, ubralod, metismetad 

viwro sawyisi wertili am amocanisTvis (ixileT Docherty and Lira, Adaptingto the Adaptive, am 

wignSi; Pou 2003).  

kidev erTi sakiTxia, mivyveT Tu ara meoce saukunis profesionalizaciis praq-

tikas. es moicavs profesionaluri gaerTianebis formirebas, romelsac mxars uWeren 

mosakreblis gadamxdeli wevrebi, konferenciebi da recenzirebadi samecniero Jur-

nalebi, araformaluri TanamSromlobis mizniT, ganaTlebaze da profesionaluri wo-

debebis matareblebis atestaciaze kontrolis dawesebis mizniT. Tumca institucio-

nalizaciis Semdeg, molaparakeba, rogorc profesia gadaawydeboda igive zewolas, 

romelmac miiyvana mecnierebi azramde amgvari formalizaciis winaaRmdeg, romelsac 

Sedegad moaqvs inovaciis, institucionalizaciis da `rutinamde~ kapitulaciis cik-

li (Honeyman, Ackerman and Welsh 2003) (es koncefcia moicavs rutinizaciis da biurok-

ratiis rogorc saSiSroebebs, aseve, SesaZleblobebs). amgvar process ironiulad Se-

uZlia miiyvanos molaparakeba iqamde, rom uari Tqvas Tavisi sakuTari gamocdilebis 

ganmasxvavebel Tvisebaze — kreatiul reagirebaze,s orazrovnebaze da konfliqtze. 

 Tumca ocdameerTe saukuneSi Cndeba axali socialuri formebi axali teqno-

logiebis Sedegad. interneti da mobiluri telefonebi xels uwyoben mudmiv kon-

taqts da informaciis gacvlis da gamoqveynebis advil xelmisawvdomobas. es niSnavs 

imas, rom globaluri qselebis marTva da mxardaWera SeiZleba ganxorcieldes wevre-

bis moTxovnebis mier, ufro metad, vidre liderebis mcire jgufis gare kontrolis 

mier. garda amisa, es teqnologiebi cvlis urTierTobebs mwarmoeblebs da momxmareb-

lebs Soris, sTavazobs da, rig SemTxvevebSi, moiTxovs ra mudmiv dialogs, gansazR-

vruli saqonlis gancalkevebuli warmoebis magivrad. sainformacio da garTobis in-
dustriebi, magaliTad, aRar akontroleben informacias da garTobas ise, rogorc 

amas meoce saukuneSi akeTebdnen da adaptaciam gamoiwvia garkveuli kreatiuli Sede-

gebi.12 saerTaSoriso ganviTarebis da arakomerciuli saqmianobis sferoebSi, socia-

luri mewarmeebi pouloben warmatebis miRwevis gzebs formaluri organizaciebis 

                                                 
12  Here we are thinking of the paradoxical success of allowing consumers to comment on, and even contribute to, 

creative direction – in the past, few could produce music or mass media publications without the resources of the 
entertainment or news publishing industry. Now, content creators often follow the lead from consumers – and still 
maintain a sense of originality (and still make a lot of money). 
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farglebs gareT rogorc dafinansebis, aseve, organizebis TvalsazrisiT (ixileT Bor-
nstein 2004). rogorc ocdameerTe saukunis profesiam, globalurma molaparakebam Se-

saZloa SeZlos kapitulaciis saSiSroebebis Tavidan acileba, imis SemoqmedebiTi Zie-

bis gaTvaliswinebiT, Tu rogor SeuZlia teqnologias organizebis da mdgradi ganvi-

Tarebis axali formebis xelSewyoba. globaluri molaparakebis, rogorc gancalkeve-

biT mdgomi praqtikis mxardaWera Semdeg Tavad xdeba molaparakebis kidev erTi sfe-

ro da ara arsebuli profesiebis imitaciis aSkara procesi.  

 
daskvna 

am Tavis didi nawili warmoadgens arguments imis sasargeblod, Tu ra unda Seic-
valos molaparakebis konceptualizaciaSi, swavlebaSi da profesionalizaciaSi. Tum-
ca Cven ar gTavazobT alternatiuli meTodebiT mogvarebis (ADR) da molaparakebis 
pionerebis memkvidreobisgan srul gadaxvevas. maiklis SemoTavazeba exeba evolucias 
da ara revolucias: es memkvidreoba daiwyo molaparakebis aRiarebiT praqtikis cal-
keul sferod. Semdeg aqcenti iqna gakeTebuli farTo auditoriebis swavlebaze imis 
Sesaxeb, Tu rogor unda moxdes am praqtikis gaumjobeseba rogorc yoveldRiur, ase-
ve profesionalur cxovrebaSi. Semdegi nabiji mdgomareobs imis aRiarebaSi, rom mo-
laparakeba im formiT, rogorc mas eqspertebi axorcieleben, agreTve, sasargebloa 
farTo auditoriebisTvis, romelTac SeiZleba daiqiraon profesionalebi gansakuT-
rebiT mniSvnelovani an rTuli saqmeebisTvis. aseT SemTxvevaSi, es SeTavazeba fokusi-
rebulia ara imaze, Tu rogor unda gavzardoT damwyebi momlaparakeblis informire-
buloba, aramed imaze, Tu rogor movamzadoT profesionali momlaparakeblebi, rom-
lebic Semdeg SeZleben sxvebis konsultirebas da orientirebas molaparakebis pro-
cesSi. am rols aqvs raRac saerTo bernard maieris (Bernard Mayer) molaparakebis in-
struqtoris koncepciasTan (Mayer 2004), Tumca meieris versia iwyeba `profesionalu-
ri neitraluri midgomiT~ (“profesional neutral”). 

 am seriaSi konteqstze da kulturaze fokusis Sesabamisad, aleqsandra, agreT-
ve, aRniSnavs, rom am evoluciis kidev erTi aucilebloba mdgomareobs imaSi, Tu ro-
gor Seicvala istoriuli, politikuri da ekonomikuri konteqsti, romelmac inte-
resze damyarebuli molaparakeba aseTi inovaciuri da mniSvnelovani gaxada msofli-
oSi. rojer fiSeri (Roger Fisher) xSirad ganmartavda, rom man dawera `diax~ pasuxis 
miReba (Getting to Yes), rogorc II msoflio omis veteranma, romelsac surda omis alter-
nativis swavleba. civi omis binarul konteqstSi globaluri fokusi iyo or qveyanaze, 
romelTa midgoma molaparakebasTan gamyarebuli iyo ormxrivad garantirebuli ga-
nadgurebis metad martivi koncefciiT. am konteqstSi, TamaSebis Teoriis mier kon-
kretizirebuli, interesze damyarebuli molaparakeba gvTavazobda aucilebel sapa-
suxo dartymas negatiur garigebaze (molaparakebaze), romelsac SeeZlo birTvuli 
omis gamowveva.  

 daaxloebiT 1990 wlis Semdeg, `molaparakeba 1.0~-s globaluri warmateba hqon-
da aSS-is sagareo politikis dafinansebaSi, demokratiuli, samoqalaqo sazogadoebis 
da antiteroristuli iniciativebisTvis. `molaparakeba 1.0~-is memkvidreoba garkve-
ulwilad grZeldeba. imis gamo, rom ekonomikuri, teqnologiuri da demografiuli 
tendenciebi ayalibeben sul ufro rTul saerTaSoriso konteqstebs, is, rac iswavle-
boda, rogorc sabazo molaparakebis cvladebi, rogoricaa `vin arian mxareebi~, `ra 
surT maT~, da `rogor unda SevafasoT warmateba~, SesaZloa Tavad moiTxovdes uwyvet 
molaparakebas. inovaciis mudmivi aucilebloba molaparakebaSi da misi, rogorc dar-
gis zegavlena axla moiTxovs maRal profesionalur doneze konteqstis da kulturu-
li sxvaobebis Setanas molaparakebis koncefciebSi, swavlebaSi da praqtikaSi. es Se-
Tavazeba erT-erTi variantia. mivesalmebiT dialogs am da sxva variantebis Sesaxeb. 
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Yoshihisa Hayakawa  

Arbitration as a Tool for hedging Risks of Dispute Resolution in Investment:                     

A Brand-New Strategy with Investment Treaty Arbitration 

Introduction 

A specific feature of international arbitration in the last decade has been the emergence of a major increase 
in the utilization of investor-State arbitrations under investment treaties.1 They are generally used between a 
corporation in a developed country (an investor) and a State itself in a developing country (a host country).2 This 
type of arbitration enables a corporation to avoid defences based solely on the doctrine of sovereign immunity 
from suit from a developing country and to file for arbitration directly against a State itself. Moreover, it enables 
a corporation to change the existing order of international law in the field of international investment. 

 This paper first provides an overview of the rise of a form of international commercial arbitration I 
describe as “investment arbitration”. In these cases a corporation files for arbitration not against a State but 
against another business corporation; frequently this will involve a corporation in a developed country (an 
investor) bringing an arbitration against another business corporation in a developing country (a local corpo-
ration). My argument is that this type of arbitration is, in nature, as described below, different from traditional 
types of international commercial arbitration. Of course, this investment arbitration takes place not at the level of 
international law but at the level of national law. Nevertheless, it is important to analyse this phenomenon for 
the better understanding of business corporations’ behaviour on the level of international law. 

 The paper then goes on to explain why the investor-State arbitration model is now of particular impor-
tance for business corporations. In particular it notes that the investment arbitration model does not work if the 
other party to a dispute is the host State itself. The discussion also analyses how the “investor-State arbitration” 
model of arbitration is working in the contemporary world of international investment law and how it is 
changing the existing order of international law in a number of respects. 

 Third, this paper describes how business corporations can strategically create a new order of international 
law thorough investment treaty arbitration. 

Finally, the paper raises issues about the future, including whether this type of strategy will emerge in 
other areas, and the range of possible response to the challenges to which this gives rise. 

 
I. Strategic Use of Arbitration in Investment 

 1. Business corporations’ intent to use arbitration in investment 

 The scene of international commercial arbitration has changed over the past decade. Precisely 
speaking, however, the scene of traditional “international commercial arbitration” has not drastically 

                                                 
  The Author is a professor of law at Rikkyo University and a practicing Lawyer.  
1  For instance, the total number of the cases by year registered at the ICSID (International Centre for Settlement of 

Investment Disputes) has significantly increased over the past decade. Up until 1996, the number of cases 
registered each year was less than 5. From 1997 to 2002, the number of cases registered each year was more than 
9 but less than 20. From 2002 to 2011, the total number by year was always more than 20, especially, more than 
30 in 2003, 2007 and 2011. For more details, see, International Centre for Settlement of Investment Disputes, The 
ICSID Caseload – Statistics, Issue 2012-1, 2012, 

  <http://icsid.worldbank.org/ICSID/FrontServlet?requestType=ICSIDDocRH&actionVal=CaseLoadStatistics>. 
2  Exactly speaking, recently, there are many investment treaties between developing countries and “developing 

counties”. However, many of the “developing countries” have substantially been as powerful as developed 
countries. This type of “developing countries” should be considered as “developed countries” in this chapter. 



 

 243

change.3 International commercial arbitration still enables business corporations to avoid unnecessary ad-
ditional disputes on adjudicative jurisdictional matters and to obtain quick and persuasive decisions made 
by experienced and knowledgeable arbitrators. It has been widely used as an effective and sophisticated 
tool for cross-border dispute resolution between business corporations in different countries, especially in 
different developed countries.4 

 In contrast the landscape of “investment arbitration” – that is, arbitration between a business corporation 
based in a developed country (an investor) and another business corporation in a developing country (a local 
corporation) – has begun to develop significantly over the past decade.5 The standard scenario is as follows. An 
investor tries to insert an arbitration clause into the investment agreement with a local corporation in the host 
country, out of concern that a local national court in the host country will not be neutral and impartial in disputes 
between the investor and the local corporation. By this means, the investor seeks to create a dispute resolution 
body, which is independent from the host country, by inserting an arbitration clause in the investment agreement. 

 The investor’s motivation for utilising arbitration for dispute resolution in such cases, in my experiences 
as a practicing lawyer, is thus significantly different from the reason why traditional international commercial 
arbitration is used. In the latter case, both parties consider it advantageous to use arbitration as a means to avoid 
unnecessary additional disputes over jurisdictional matters and to obtain prompt decisions made by expert 
arbitrators. In the former case, investors from developed countries prefer arbitration, in my experiences as a 
practicing lawyer, as it provides a way to avoid decisions being made by the local national courts in developing 
countries where the investor may have concerns about the impartiality of the courts in disputes between locals 
and foreigners. Utilizing arbitration is advantageous not for the local corporation but for the investor corporation. 
For local corporations, the local national court with judges of the same nationality seems more sympathetic to 
them. As a result, the investor attempts to insert an arbitration clause in their agreement, although the local 
corporation usually objects to the inclusion of such a provision. 

 In the usual course of events, however, the local corporation reluctantly accepts the arbitration clause in 
their agreement, for reasons explored in the next section. 

 
2.  Pressures to use arbitration in investment 

 In most cases today, a local corporation in a developing country is under considerable pressure to 

accept an arbitration clause in their agreement with an investor. Sometimes, the local corporation has to 

accept an arbitration clause because of the imbalance of bargaining power between the investor and itself. 

If the proposal by the investor is enticing in substance and any other local competitor has an interest in the 

proposal, the local corporation has no choice but to accept the arbitration clause. 

 Additionally, many host countries have to establish their local arbitration systems, not out of desire, 

but out of necessity, because the host countries themselves are under strong pressure to do so. Many 

                                                 
3  For instance, the International Court of Arbitration of the ICC (International Chamber of Commerce) has been one 

of the most significant arbitration institutions. The Arbitration Rules of the ICC were established in 1998 and were 
used world-widely since then. The ICC has recently revised its Arbitration Rules, with the new rules entering into 
force on 1 January 2012. However, the new rules do not include any major changes compared with the earlier 
rules. For more details, see, <http://iccwbo.org/court/arbitration/index.html?id=42394>. 

4  For instance, a huge number of cases have been registered to the ICC until now. The number of cases registered 
each year was more than 500 from 2000 to 2007 and more than 600 from 2008 to 2010. For more details including 
statistics of other arbitration institutions, see, <http://www.siac.org.sg/index.php?option=com_content&view= 
article&id=339&Itemid=73#international_cases>. 

5  For instance, the number of the parties in the region of Asia and Pacific (other than Japan) varies from 277 in 2005 
to 411 in 2009 in the ICC cases. Similarly, the number of the parties in the region of Central and East Europe 
varies from 122 in 2005 to 268 in 2009 in the ICC cases. For more details, see, "2005 Statistical Report," ICC 
International Court of Arbitration Bulletin, Vol. 17, No.1, 2006, 5 and "2009 Statistical Report," ICC International 
Court of Arbitration Bulletin, Vol. 21, No.1, 2010, 5. 
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developing countries compete against each other to attract investment from abroad, especially from de-

veloped countries. The host countries have to ensure that international commercial arbitration can be 

carried out in the host jurisdiction.6 The existence of a modern and efficient arbitration system is potentially 

a very important factor to be considered by an investor when deciding where to make investments and 

whether or not to make an investment in a particular country.7 Therefore, each host country has no choice 

but to establish a local arbitration system.8 
 Even though countries are compelled to establish a local arbitration system, they in fact do not want 

to establish one or use it instead of using their local courts with judges who are their nationals. This means 
that the best tactic for the host country is to establish a system which in appearance is close to arbitration 
but is substantially different. Once this system is established, the best tactic for the local corporation is to 
use the locally created arbitration system.9 10 

 
3. Resistance and counterattack 

 When a country creates an arbitration system, it usually enacts implementing legislation and 
establishes an arbitration institute with appropriate rules. Arbitration law and arbitration rules can be 
lengthy and complicated, and the inclusion of provisions which might work favourably to the host country 
or the local corporation in the local legislation is, in theory, possible.11 
                                                 
6  There might be the other option: to recognize that parties will choose a foreign arbitral forum. Comparing these 

two options, however, the former option could have a large room for control over a scheme of dispute resolution. 
7  For instance, the European Bank for Reconstruction and Development (EBRD) has provided a service to evaluate 

whether the arbitration legislations of a number of developing countries comply with the best international 
standards and practices. The developing countries had to accept the assessment in order to attract an investment 
from foreign markets. For more details, see, <http://www.ebrd.com/pages/sector/legal/judicial_capacity /asses-
sments.shtml>.  

8  Even a powerful “developing country”, like China, has been under this kind of pressure. At the very early stages 
of the People’s Republic of China, there was no arbitration system and investors had to use local national courts in 
China for their dispute resolution. After the strong pressures by the developed countries, China established the 
Foreign Trade Arbitration Commission under the China Council for the Promotion of International Trade as its 
arbitration institution in 1956. The institution was renamed as the Foreign Economic and Trade Arbitration 
Commission in 1980, and then as the China International Economic and Trade Arbitration Commission (CIETAC) 
in 1988. For more detail, see Weigong Xu., Definition of Arbitration in China, 30 J L COM, Vol. 30, 2011, 107 
(Fall 2011); Liu H., Qiu Y., King & Wood, Recent Development in Arbitration Practice in China, PLI/Lit, Vol. 
876, 2012, 71. 

9  For instance, until the revision in 2012, the CIETAC of China had had two sets of arbitration rules: rules for 
international cases and rules for domestic cases. It also had two sets of exclusive list of possible arbitrators: a list 
for international cases and a list for domestic cases. The former list included foreign arbitrators as well as Chinese 
nationals but the latter included only Chinese nationals. It was a serious problem for foreign investors in China 
that they could not use the list for international cases in most investment cases because a case between a local 
corporation and a subsidiary of the foreign investor in China was characterized as a “domestic case” in China. 
This is because the subsidiary was characterized as a Chinese corporation from the legal viewpoint even when the 
corporation was a 100% subsidiary of the foreign investor. It means that the foreign investors in China had to use 
only Chinese nationals for the dispute resolution between Chinese local corporations and their local investment 
vehicles. 

10  The CIETAC arbitration rules also have a unique provision on the selection of three arbitrators. According to the 
relevant provision of the other arbitration institutions’ rules, the claimant (X) and the respondent (Y) will each 
appoint one arbitrator (A and B) and then the presiding arbitrator (C) will be jointly appointed by the party-
appointed arbitrators (A and B). According to Article 25 of the CIETAC rules, however, the claimant (X) and the 
respondent (Y) will each appoint one arbitrator (A and B) and then the presiding arbitrator (C) will be jointly 
appointed by the parties themselves (X and Y). It is usual that the disputing parties (X and Y) cannot agree on the 
appointment of the presiding arbitrator and then the Chairman of the CIETAC finally appoints the presiding 
arbitrator. The Chairman of the CIETAC, as far as I know in my experiences as a counsel for the arbitration cases 
in CIETAC, usually appoints a Chinese national as the presiding arbitrator. As a consequence, the majority of the 
arbitral tribunal is usually composed of Chinese nationals (AC or BC), even when the foreign corporation can 
resort to the arbitration rules and the list of possible arbitrators for “international cases”. For more details, see, 
<http://www.cietac.org/index.cms>. 

11  For instance, see, supra note 10. 
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 However, this kind of provision is not easy because of the existence of the UNCITRAL Model Law 
on International Commercial Arbitration12 and the UNCITRAL Arbitration Rules.13 The UNCITRAL 
Model Law was drafted for the purpose of harmonizing the laws of arbitration around the world and 
assisting with the capacity-building efforts in developing countries; the UNCITRAL Arbitration Rules were 
formulated to provide assistance in ad hoc arbitration. However, these legal texts may be used as a check 
sheet to analyse the arbitration laws of a country and the arbitration rules of an arbitration institution in a 
country. An investor can easily find one or more provisions that differ from the “standard” set of arbitration 
laws and rules. These different provisions are presumed to work unfavourably to the investor. In other 
words, it is easy for an investor, with these standard legal texts, to calculate host country risks from the 
viewpoint of dispute resolution.14 

Moreover, the existence of the Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (New York Convention)15 works as an additional safeguard to help calculate this type of country-
risk.16 Furthermore, the existence of the Model Arbitration Clause in the UNCITRAL Arbitration Rules 
prevents a local corporation from inserting any unique arbitration clause which may work unfavourably to 
the investor.17 We should not forget the fact that UNCITRAL is officially operated by the member States of 
the United Nations (which includes developing countries) but is substantially directed by a number of 
States in developed countries. 

 But even if “standardized” arbitration laws and rules are adopted, forms of resistance are still 
possible. For example, there are many judicial cases in which national courts of host countries have 
invalidated – or attempted to invalidate – arbitral awards.18 The national court sometimes invalidated the 
award because, from its viewpoint, the arbitration proceedings included one or more serious procedural 
problems or because the award was contrary to the country’s public policy. However, investors sometimes 
felt that the invalidation had been done since the result of the award was unfavourable to the local 
corporation or the host country.19 

                                                 
12  UNCITRAL Model Law on International Commercial Arbitration 1985, with amendments as adopted in 2006, 

will be found at <http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html>. 
Information about countries which have enacted legislation based on the Model Law will be found at 
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html>. 

13  These were first adopted by UNCITRAL on 28 April 1976, and revised in 2010. The 2010 Rules have been in 
effect since 15 August 2010, <http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2010Arbitration_ 
rules.htm>. 

14  For instance, for the purposes of the assessment described in the supra note 7, the EBRD uses the UNCITRAL 
Model Law on International Commercial Arbitration as a set of standard rules to be compared with the national 
legislation of the observed States. For more details, see, <http://www.ebrd.com/pages/sector/legal/ judicial_ 
capacity/assessments.shtml>. 

15  330 UNTS 3. 
16  As of 14 April 2012, the Convention had 146 States Parties: See Multilateral Treaties Deposited with the 

Secretary-General, chapter XXII, <http://treaties.un.org/Pages/ParticipationStatus.aspx>. 
In this situation, the fact that a possible host country is not a member State of the New York Convention would be 
a serious risk-factor for investment. 
For more details of the convention, see, <http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NY 

Convention.html>. 
17  The Model Arbitration Clause in the UNCITRAL Arbitration Rules provides: 

“Any dispute, controversy or claim arising out of or relating to this contract, or the breach, termination or 
invalidity thereof, shall be settled by arbitration in accordance with the UNCITRAL Arbitration Rules as at 
present in force.  
Note - Parties may wish to consider adding: (a) The appointing authority shall be ... (name of institution or 
person); (b) The number of arbitrators shall be ... (one or three); (c) The place of arbitration shall be ... (town or 
country); (d) The language(s) to be used in the arbitral proceedings shall be ....” 

18  Chromalloy Case and Bechtel Case, see infra note 20 and 21, are good examples for this type of invalidation. 
Additionally, there are some cases where national courts set aside arbitral whose seats of arbitration were not in 
those countries; for example, see, Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi 
Negara (Pertamina), 364 F.3d 274 (5th Cir. 2004) and 313 F.3d 70 (2nd Cir. 2002).  

19  The Commission on Arbitration of the ICC established a task force one sub-committee in 2008 to research many 
countries’ practice for recognition and enforcement of arbitral awards among the Member States of the New York 
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 In order to compete against this kind of resistance, in a number of cases, parties tried to enforce the 
invalidated awards in one or more countries other than the host country. The Chromalloy and Bechtel cases 
are good illustrations of this kind of counterattack. In the Chromalloy case, a foreign business corporation 
filed for arbitration against an Egyptian local entity at an arbitration institution in Egypt. The foreign 
corporation succeeded in the arbitral award but the award was invalidated by the Egyptian courts. In 
response, the foreign corporation brought an action in the U.S. for the enforcement of the invalidated 
award. The U.S. court finally enforced the invalidated award in the territory of the United States.20 
Similarly, in the Bechtel case, a foreign business corporation filed for arbitration against a U.A.E. local 
entity at an arbitration institution in Dubai. The foreign corporation succeeded in the arbitration, and 
enforced the award in France. Subsequently the Dubai Court of Appeal invalidated the award because of 
the arbitral panel’s failure to follow Dubai procedural requirements. Thereupon the defendant sought to 
appeal against the enforcement order in France on the ground that the award had been invalidated. The 
Paris Court of Appeal dismissed the appeal.21 

As described above, we can see a pattern of resistance and counterattack between investors and host 
countries, i.e. the developed countries and the developing countries, in the phase of how to create an 
arbitration system and how to operate an arbitration system.22 

 
II. State as a Party and Investor-State Arbitration 

1. State as a party to an investment project 

The above-described pattern of resistance and counterattack does not clearly apply to a relationship 
between an investor and the State itself in a host country. Today, especially in developing countries, a State 
itself sometimes appears as a counter-party or one of the parties concerned in an investment project. The 
State has sovereign immunity unless it is waived. This specific feature of the entity often prevents an 
investor, i.e. a private business corporation, from judicial proceedings on equal footing.23 Moreover, the 
State usually has a better bargaining position in relation to a local investment project. This specific feature 
often prevents an investor from inserting an “equal” dispute resolution clause, e.g. international arbitration 
in the third country, in the investment agreement.24 

                                                                                                                                                         
Convention. One of the purposes of the research project was to clarify the treatment of arbitral awards in practice 
by national courts in Member States, especially in developing countries. For more details of the research project 
and the report finally issued by the sub-committee in 2009, see, <http://www.iccwbo.org/policy/arbitration/ 
id15588/index.html>; Guide to National Rules of Procedure for Recognition and Enforcement of Foreign Arbitral 
Awards pursuant to the New York Convention of 1958, Report from the ICC Commission on Arbitration, 2009, 
<http://www.iccwbo.org/index.html?id=32917>. 

20  Chromalloy Aeroservices Inc. v. Ministry of Defence of the Republic of Egypt, 939 F. Supp. 907 (D.D.C.1996). 
21  La Direction Générale de l’Aviation Civile de l’Émirat de Dubaï v Société International Bechtel Co (Paris Court 

of Appeal, Chamber 1C, 29 September 2005. See discussion at <http://www.whitecase.com/files/Publication/ 
4ca80751-b790-4ece-8948-03548171b8bd/Presentation/PublicationAttachment/da4db4b0-513b-45a6-ab81-
0681ca7e91dd/article_Arbitration_Polki_Ioann.pdf>. 

22  Of course, the realities of the resistance and counterattack between the developed countries and the developing 
countries are much more complicated. This is partly because some of the developing countries, e.g. China or 
India, have become strong economies and have invested largely in other developing countries. They sometimes 
appear as a host country and sometimes appear as an investor in the world of contemporary investment. Actually, 
there were 46 new investment-treaty-based arbitration cases in 2011, but 11 cases had been filed by the investor 
from developing countries. For more details, see II A Issue Note, No.1, 2012. 

23  Although the extent of sovereign or State immunity in relation to commercial transactions has increasingly been 
limited (see in particular the United Nations Convention on the Jurisdictional Immunities of States and Their 
Property, GA resolution A/59/38 of 2 December 2004, not yet in force), this privilege continues to be successfully 
invoked, especially by developing countries, in dispute resolution before the courts of other States. Moreover, a 
State could exert its influence, legally and directly, on the proceedings if the proceedings are conducted before its 
own courts. 

24  In many investment projects between a private foreign investor and a State agency in the host country, the dispute 
resolution clauses in the investment agreements ordinarily refer to arbitration in the host country using the rules of 
the arbitration institution in the host country. See also, supra note 8 and supra note 9. 
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 This “inequality” in dispute resolution is attributed to the inequality of the status between a sove-
reign State and a private business corporation. But private business corporations in developed countries 
have now discovered a way to remove this “inequality” in dispute resolution. As described below, if the 
parties do not have sovereignty, they should use an entity which has sovereignty as their representative. If 
the parties do not have strong bargaining power, then they should use an entity which has stronger 
bargaining power as their representative. 

Business corporations regularly pay an enormous amount in taxes to one or more States and lobby 
them. A democratic mechanism sometimes helps this type of lobbying.25 As a result, States in developed 
countries started appearing in the scene of investment and the idea of investment treaty arbitration emerged. 

 
2. Investor-state arbitration as a developing legal weapon 

Investor-State arbitration is a system under which a business entity can file for arbitration directly 
against a State itself before an independent arbitral body, pursuant to an investment treaty entered into 
between the host State and the State of nationality of the investor. While individual investors may not have 
sufficient bargaining power to negotiate an agreement with the host State for disputes to be referred to 
independent arbitration, they may be able jointly to persuade their home State to negotiate an investment 
treaty that provides access to independent arbitration by individual investors. As a consequence of lobbying 
activity, a number of developed countries, which have sovereignty and stronger bargaining power, actively 
negotiated investor-State arbitration treaties or clauses in other treaties with a number of States in the 
developing countries. 26 As a result, many bilateral investment treaties now include an investor-State 
arbitration clause.27 

In the scheme of investor-State arbitration, the advantages the State enjoys as a sovereign entity are 
removed. The State has become just another party with a status equal to that of the private business 
corporation. The State can no longer control the arbitral tribunal in its case or at least cannot control an 
arbitrator appointed by the other party or an arbitrator serving as the chair of the tribunal. The arbitral tribunal 
or at least the majority of the tribunal simply determines the facts of the case and apply the applicable law to 
the facts. Based on this, they make a decision: for example, if a State breaches the contract, they will decide 
how much the State has to compensate the investor for the losses it has suffered. In other words, the 
investment treaty arbitration is a legal weapon to remove the final defence line for developing countries. 

                                                 
25  The author previously issued a paper which examining the provisions for the triangular merger in the new 

Japanese Corporate Law established in 2005 and the law making process of the provisions under the pressure of 
the lobbying activities by foreign business corporations and foreign States which had been lobbied by those 
foreign business corporations. These provisions enable a foreign corporation to make a Japanese corporation into 
that foreign one’s 100％ subsidiary much more easily. As a resistance, Japanese business corporations also 
lobbied the Japanese government in the law making process aiming to limit the operation of the provisions. For 
more details, see, Hayakawa Y., Gendai Kigyo no Kokusai Business Tenkai kara mita Ho to Kokka, Law and 
Sovereign States from the viewpoint of Global Business Transactions, 106 (2) Kokusaiho Gaikozasshi 52, 2007. 

26  The author also previously examined, in the fore-cited paper, the activities of foreign business corporations and 
foreign governments lobbied by those business corporations for the investment in Thailand. The Treaty of Amity 
and Economic Relations between Thailand and the US and the FTA between Thailand and Australia enable US 
business corporations and Australian business corporations to make their networks of subsidiaries much more 
easily in Thailand. The Treaty concerning the Encouragement and Reciprocal Protection of Investments between 
Thailand and Germany and the FTA between Thailand and Australia include an arbitration clause which works for 
dispute resolution between a foreign business corporation and the State of Thailand. For more details, see, supra 
note 25. 

27 See UNCTAD Quantitative data on bilateral investment treaties and double taxation treaties, 
<http://archive.unctad.org/templates/webflyer.asp?intItemID=3150&lang=1>, [16.05.2012] (noting the growth in 
the number of bilateral investment treaties from 385 in 1989 to 2265 by 2003, encompassing 176 countries). See 
also, as empirical studies on the number of investment treaties which has investor state dispute settlement clause, 
Yackee J. W., Conceptual Difficulties in the Empirical Study of Bilateral Investment Treaties, 33 Brook. J. Int’l L., 
2007-2008, 405, 427, <http://www.oecd.org/dataoecd/51/35/44375975.pdf>. 
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From the viewpoint of the investors and the developed countries, the removal of advantages of 
sovereignty and strong bargaining power from host States is necessary for “fair” treatment in investment 
dispute resolution. 

 
3. The underlying north-south problem 

Undoubtedly, there continue to be vast differences in wealth between developed countries and many 
developing countries. Although a number of developing countries’ economic growth is noteworthy, the 
north-south problem of disparity of wealth persists. A very large number of business corporations in 
developed countries have used developing countries as manufacturing bases because of their cheap labour 
and also as markets for their products. Even when a developed country provides Official Development 
Assistance (ODA) for the construction of infrastructure in a developing country, business corporations in 
the developed country sometimes gains large amounts of money from the ODA project.28 

Against this background, developing countries may be tempted to use the following tactics in order to 
rashly catch up with developed economies. One of the tactics is, for example, to attract investment from 
abroad by providing a number of privileges favourable to investors, then change the privileges after the 
completion of some important facilities in the investment project and subsequently purchase the completed 
facilities at a much lower price from the resigned investor.29 Another tactic is, for example, to make a national 
court of the host country give favourable consideration only to its local corporations at the phase of dispute 
resolution.30 These tactics become possible with the State’s legislative power and/or adjudicative power. A 
sovereign power, which is provided equally to both of the developed countries and the developing countries in 
theory, is an important legal weapon for the resistance made by the developing countries. 

 
III. Business Corporations Changing International Law 

1. A conflict of two principles in international law 

When it comes to the theory of public international law, sovereignty is the most important and 
essential characteristic of a State. All States have equal sovereignty in theory. Developing countries stand 
on equal footing to developed countries in this respect. 

However, the recent surge in investment treaty arbitration has changed the existing situation of 
international law. Since bilateral investment treaties including the investor-State arbitration clause have 
come into effect, the possibilities for States to exert some types of sovereign power have been limited. One 
principle of the existing international law, sovereignty, has been limited by this legal tactic, and the effect is 
authorized by another principle of the existing international law, the effect of treaties. 

To what extent should a specific sovereign power be limited by the treaty the State had previously 
concluded? For example, a business corporation files for arbitration against a State according to the BIT 
between that State and a State where the business corporation was incorporated. The business corporation 
is, however, a 100% owned subsidiary of another corporation (the parent corporation) in third State and the 
parent corporation controls every aspect of the affairs of the subsidiary. In this case, should the business 

                                                 
28  About the ratio of tied aids and untied aids in ODAs, See, Clay E. J., Matthew Geddes and Luisa Natali, Untying 

Aid: Is it working? An Evaluation of the Implementation of the Paris Declaration and of the 2001 DAC 
Recommendation of Untying ODA to the LDCs, 2009, 8, <http://www.oecd.org/dataoecd/51/35/44375975.pdf>. 

29  For example, see Siemens v. Argentina, ICSID Case No. ARB/02/8; Compañiá de Aguas del Aconquija S. A. and 
Vivendi Universal v. Argentine Republic, ICSID Case No. ARB/97/3; Saipem v. Bangladesh, ICSID Case No. 
ARB/05/7, etc. 

30  See, White Industries Australia v. India (UNCITRAL Rules, 30 November 2011) and GEA Group Aktienge-
sellschaft v. Ukraine, ICSID Case No. ARB/08/16 (Although the investor had not been a prevailing party in this 
case, the main issue was that whether the rejection of the enforcement of the arbitral award by the national court 
constitutes the violation of the BIT). 
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corporation be considered as a “national” of the Contracting State of the BIT? According to an influential 
ICSID decision, a “formal” approach – namely, a corporation is a national of the State where it is 
incorporated, regardless of whether it is a subsidiary of and controlled by a corporation incorporated in a 
third State — hould be supported.31 It means that, if the BIT has an express provision on “nationality” which 

departs from that formal approach, the test specified in the provision should be applied.32 If the BIT lacks 
an express provision on this matter or any additional provision requiring “substantial control in the State,” 
the corporation should be considered as “national” of the State of incorporation.33 

 Many of the legal questions which have been discussed in relation to investment treaty arbitration 
have basically converged with this ultimate question: to what extent should a specific sovereign power be 
limited by the treaty the State had previously concluded? As an answer to this question, many of the arbitral 
awards have been in favour of the effects of treaty rather than the doctrine of sovereignty.34 

                                                 
31  Tokios Tokeles v. Ukraine (2005) 20 ICSID Rev-FILJ 205. 
32  A number of BITs, including the UK model BIT, adopt a simple “incorporation” approach whereby corporations 

of the State are “corporations, firms and associations incorporated or constituted under the law in any part of” the 
State, <http://www.unctad.org/sections/dite/iia/docs/Compendium//en/69%20volume%203.pdf>. On the other 
hand, a number of BITs require one or more additional tests, including “carrying out business activities there” in 
the 2004 US model BIT, <http://italaw.com/documents/USmodelbitnov04.pdf> or “having their seat together with 
their substantial economic activities in the territory of that same Contracting Party” in the Sri Lanka model BIT, 
<http://www.unctad.org/sections/dite/iia/docs/Compendium//en/136%20volume%205.pdf>. 

33  Although Japan and Czech Republic do not have a BIT, a Japanese corporation was able to file for arbitration 
against Czech Republic for this “formal” approach in Saluka Investments BV v. Czech Republic (2006). The 
Japanese corporation (Nomura Securities) established a subsidiary (Saluka Investments BV) in the Netherlands 
and the subsidiary invested in the Czech Republic. After the dispute arose, the subsidiary could file for arbitration 
against Czech Republic under the BIT between the Netherland and Czech Republic. For more details, see 
<http://www.pca-cpa.org/upload/files/SAL-CZ%20Partial%20Award%20170306.pdf>, especially paras. 229-230. 

34  The author is engaging in a research project with a number of scholars, practicing lawyers and bureaucrats where 
the members continuously analyze the latest ICSID decisions and the latest other arbitration institutes’ related 
decisions and regularly issue case-reviews of them. In order to make Japanese business corporations and 
practicing lawyers have an interest on investment treaty arbitration, the case-reviews have been monthly reported 
to them in Japanese language by a legal journal. For more details of the result of the project, see, Hamamoto Sh., 
Victor Pey Casado and President Allende Foundation v. Republic of Chile, (ICSID Case No. ARB/98/2, JCA 
Journal), Vol. 56 (10), 4, 2009; Okuda Y., Plama Consortium Ltd v. Republic of Bulgaria (ICSID Case No. 
ARB/03/24), JCA Journal, Vol. 56 (11), 10, 2009; Araki I., “Continental Casualty Co v. Argentine Republic 
(ICSID Case No. ARB/03/09),” JCA Journal, Vol. 56 (12), 2, 2009; Ogawa K., “Occidental Exploration and 
Production Co v. Republic of Ecuador (ICSID Case No. ARB/06/11),” JCA Journal, Vol. 57 (1), 36, 2010; 
Yamamoto Sh., “Dredging International N.V. v. Arab Republic of Egypt (ICSID Case No. ARB/04/13),” JCA 
Journal, Vol. 57 (2), 8, 2010; Iguchi N., “Societe General v. Dominican Republic (LCIA Case No. UN7927),” 
JCA Journal, Vol. 57 (3), 10, 2010; Idei N., “Perenco Ecuador Ltd v. Republic of Ecuador (ICSID Case No. 
ARB/08/6),” JCA Journal, Vol. 57 (3), 19, 2010; Nomiyama Y., “Malaysian Historical Salvors Sdn., Bhd. v. 
Malaysia (ICSID Case No. ARB/05/10),” JCA Journal, Vol. 57 (4), 26, 2010; Hayakawa Y., “Sempra Energy 
International v. Argentine Republic (ICSID Case No. ARB/02/16),” JCA Journal, Vol. 57 (5), 19, 2010; 
Hayakawa Sh., “L.E.S.I. S.p.A. & ASTALDI S.p.A. v. Algeria (ICSID Case No. ARB/05/3),” JCA Journal, Vol. 57 
(6), 20, 2010; Suzuki I., “Saipem S.p.A. v. People's Republic of Bangladesh (ICSID Case No. ARB/05/7),” JCA 
Journal, Vol. 57 (7), 18, 2010; Nishimoto K., “Renta 4 SVSA, Ahorro Co v. Russia (SCC Case No. 24/2007),” JCA 
Journal, Vol. 57 (8), 18, 2010; Ishikawa T., “Bayindir Insaat Turizm Ticaret ve Sanayi A.Ş. v. Islamic Republic of 
Pakistan (ICSID Case No. ARB/03/29),” JCA Journal, Vol. 57 (9), 26, 2010; Yamamoto Sh., “Romak S.A. v. 
Uzbekistan (PCA Case No. AA280),” JCA Journal, Vol. 57 (10), 16, 2010; Hamamoto Sh., “Sempra Energy 
International v. Argentine Republic (ICSID Case No. ARB/02/16),” JCA Journal, Vol. 57 (10), 25, 2010; Suzuki 
I., “Giovanna A Beccara and Others v. Argentine Republic (ICSID Case No. ARB/07/5),” JCA Journal, Vol. 57 
(11), 20, 2010; Araki I., “Merrill & Ring Forestry v. Canada (UNCITRAL Case),” JCA Journal, Vol. 57 (11), 29, 
2010; Iguchi N., “Vito G. Gallo v. Canada (Permanent Court of Arbitration),” JCA Journal, Vol. 57 (12), 11, 
2010; Ogawa K., “ATA Construction, Industrial and Trading Company v. The Hashemite Kingdom of Jordan 
(ICSID Case No. ARB/08/2),” JCA Journal, Vol. 57 (12), 18, 2010; Hayakawa Y., “Mobil Corporation and 
Others v. Republic of Venezuela (ICSID Case No. ARB/07/27),” JCA Journal, Vol. 58 (1), 28, 2011; Inose T., 
“Europe Cement Investment and Trade S.A. v. Republic of Turkey (ICSID Case No. ARB(AF)/07/2),” JCA 
Journal, Vol. 58 (2), 18, 2011; Ogawa K., “Rachel S. Grynberg, Stephen M. Grynberg, Miriam Z. Grynberg and 
RSM Production Corporation v. Grenada (ICSID Case No. ARB/10/6),” JCA Journal, Vol. 58 (3), 28, 2011; 
Ishikawa T., “Chemtura Corporation v. Canada (UNCITRAL Case),” JCA Journal, Vol. 58 (4), 28, 2011; 



 

 250 

2. Change of decision-making community in international law 

 What is a reason for the many arbitral awards in favour of the effects of treaty? One possible answer 
is the change of the nature of the participants in the decision-making body of international law. As a matter 
of fact, many of the persons who have served as an arbitrator in cases of investment treaty arbitration are 
professional arbitrators who have served as an arbitrator in the cases of ordinary cross-border business 
disputes.35 In the private business world, the binding effect of contract terms is the most important issue to 
be respected. If the arbitrator unconsciously relies on the “common sense” in private law, the terms of the 
treaty is likely to be interpreted like a private contract. In other words, the “common sense” in international 
commercial arbitration has invaded the existing order of public international law now. 

 But how can this invasion be realized? Why have the arbitrators in international commercial ar-
bitration become influential even in the areas of public international law?  

 It is not difficult to explain why arbitrators, who had mainly worked in international commercial 
arbitration, have become influential in this field. In the system of arbitration, a claimant to investment 
treaty arbitration, i.e. a private business corporation, can choose an arbitrator for its case by itself. They 
tend to choose an arbitrator who has considerable relevant experience and expertise, especially in 
international commercial arbitration which the business corporations are usually using as a tool of dispute 
resolution for the ordinary cross-border business troubles. 36 It is natural that the business corporation tries 
to appoint an arbitrator who have an ability to easily understand the factual background of the investment 
project, the business corporation’s real intent in the project and the reason why the trouble occur.37 

Additionally, the chair of the tribunal has to have skills and experiences to conduct arbitration 
proceedings, which was acquired in many arbitration cases. Such human resources can be easily found in 
the field of international commercial arbitration where a very large number of cases have been decided. 

 Thus, the behaviour of the disputants in the phase of the appointment of arbitrators, especially the 
behaviours of the business corporations, have influenced the composition of the decision-making com-
munity of international law. It has also influenced the way of thinking of the decision-making community; 
in other words, have realized an invasion of the perspective and assumptions of international commercial 
arbitration into the areas of public international law. 

                                                                                                                                                         
Hamamoto Sh., “Malicorp Limited v. Republic of Egypt (CIRDI No. ARB/08/18),” JCA Journal, Vol. 58 (5), 27, 
2011; Idei N., “Fraport AG Frankfurt Airport Service Worldwide v. Republic of the Philippines (ICSID Case No. 
ARB/03/25 (Annulment Procedure)),” JCA Journal, Vol. 58 (6), 30, 2011; Yamamoto Sh., “Grand River 
Enterprises Six Nations, Ltd., Jerry Montour, Arthur Montour, Kenneth Hill v. United States of America 
(UNCITRAL Rules),” JCA Journal, Vol. 58 (7), 32, 2011; Araki I., “Yury Bogdanov v. Republic of Moldova, SCC 
Arbitration No. V (114/2009)”, JCA Journal, Vol. 58 (8), 46, 2011; Inose T., “Eureko B.V. v. The Slovak 
Republic, PCA Case No. 2008-13 (UNCITRAL Rules) “, JCA Journal, Vol. 58 (9), 32, 2011; Suzuki I., “Joseph 
Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18”, JCA Journal, Vol. 58(10), 34, 2011; Iguchi N., “GEA 
Group Aktiengesellschaft v. Ukraine, ICSID Case No. ARB/08/16”, JCA Journal, Vol. 58(11), 40, 2011; Koyama 
T., “Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. Mongolia (UNCITRAL 
Rules),” JCA Journal, Vol. 58(12), 46, 2011; Hamamoto Sh., “Italian Republic v. Republic of Cuba”, JCA Journal, 
Vol. 59(2), 22, 2012; Hayakawa Y., “Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17”, JCA 
Journal, Vol. 59(3), 14, 2012; Ishido Sh., “Hochtief AG v. The Argentine Republic, ICSID Case No. ARB/07/31”, 
JCA Journal, Vol. 59(4), 22, 2012. 

35  It is not difficult to check who actually served as an arbitrator in each of the disclosed ICSID cases at 
<http://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&reqFrom=Main&actionVal=ViewAllCas
es> . 

36  From reviewing the details of those who have served as arbitrators in each of the disclosed ICSID cases, it is clear 
that a number of particular arbitrators have been frequently appointed only by the respondents as a party 
(respondent) appointed arbitrator. Similarly, claimants, i.e. a private business corporation, tend to appoint 
practicing lawyers, who have actively worked as an arbitrator and/or as a counsel for the party in international 
commercial arbitration, as a party (claimant) appointed arbitrator. For more details, please check the database on 
the website cited in supra note 35. 

37  It is a standard part of the work of counsel for a party in international commercial arbitration to research the 
details of potential arbitrators, including their background and approach to the issues, and to predict their views if 
appointed as arbitrators. See, Hayakawa Y., JCA Journal, Vol. 58 (5), 2010, 5. 
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3. States in developed countries also have to compete each other 

 Some types of the exercise of sovereign power by the States in developing countries have been 
limited by the investment treaty arbitration regime. And this type of arbitration is working as a tool for the 
injection of the common sense of private law into the existing order of public international law. 

 Moreover, we should not forget that even the developed countries are under considerable pressure to 
assist and support private business corporations. In the contemporary global business scene, a business 
corporation can easily establish its subsidiary in a foreign State as a base or vehicle for the investment if the 
business corporation considers that the foreign State is much more reliable.38 If necessary, the business 
corporation can move its headquarters into the foreign State. In other words, States in developed countries 
have to worry about the risk of an important taxpayer fleeing and, therefore, are compelled to work for 
them on many occasions. Against the background, many States in developed countries compete to increase 
the number of BITs with each other. 

Now States in developed countries also have to compete with each other and have to build up a 
brand-new legal order of public international law under the pressure of private business corporations. 

 
IV. Final Remarks 

 One of the remarkable features of the recent activities of the Arbitration Working Group of the 
UNCITRAL, especially from 45th Session to 52nd Session, is an active involvement in the law-making 
process by the State of Bahrain. The actual delegate from Bahrain, however, was not a national of Bahrain. 
He was a top partner of a large UK law firm which has a worldwide practice representing large private 
business corporations. Is Bahrain’s involvement in the law-making-process at the United Nations a real 
involvement by the State of Bahrain? Or the State is only a vehicle to realize a direct involvement of the 
private business law firms or the business corporations in the law-making process at the United Nations?39 

This example highlights that there have been significant changes in international law around 
investment treaty arbitration not only in the use of the regime but also in the law-making process. The 
existing legal order in international law has been challenged by business corporations around investment 
treaty arbitration. 

 Should we respect this phenomenon as improvement? Or should we consider this as disorder? Will 
this type of phenomena expand in other areas? How should we react against this type of challenges? 

 
 
 

                                                 
38  See supra note 26. 
39  The Arbitration Working Group of the UNCITRAL worked on the revision of the UNCITRAL Arbitration Rules 

from its 45th Session, 11-15 September 2006, to its 52nd Session, 1-5 February 2010. The UNCITRAL Arbitration 
Rules are an important option as procedural rules for the investment treaty arbitration. The revision of the rules 
was critical for those involved in the field of investment treaty arbitration. For more details, see, 
<http://www.uncitral.org/uncitral/en/commission/working_groups/2Arbitration.html>. 
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ioSihisa  haiakava 

investiciebSi sadavo sakiTxebis mogvarebisas arbitraJis,                 

rogorc erT-erTi meqanizmis gamoyeneba                         

riskebis Semcirebis mizniT –                                

sainvesticio saxelSekrulebo arbitraJis uaxlesi strategia 

Sesavali 

bolo aTwleulis manZilze saerTaSoriso arbitraJis specifika gaxldaT inves-

tori saxelmwifoebis mxridan saarbitraJo saqmeebis mateba sainvesticio xelSekrule-

bis safuZvelze1. aRniSnuli, ZiriTadad, ganviTarebul qveynebSi korporaciebis (ives-

tori) da TviTon maspinZeli saxelmwifos Soris warmoebs2. aseTi tipis saarbitraJo 

saqme saSualebas aZlevs korporacias Tavi aaridos im dacviT barierebs, romlebic su-

verenuli imunitetis doqtrinas emyareba da ganviTarebadi qveynis mxridan sasamar-

Tlo saqmis warmoebas uSualod saxelmwifos mimarT arTuleben. garda amisa, is saSua-

lebas iZleva korporaciam arsebuli saerTaSoriso samarTlis midgoma Secvalos saer-

TaSoriso sainvesticio politikis sferoSi. 

aRniSnuli naSromi, upirveles yovlisa, saerTaSoriso sakomercio arbitraJis Se-

saxeb mogviTxrobs, romelsac me `sainvesticio arbitraJs~ vuwodeb. aseT SemTxvevebSi 

korporacia arbitraJis wesiT ara saxelmwifos mimarT aRZravs saqmes, aramed meore biz-

nes korporacias moedaveba; xSirad, es gulisxmobs korporacias ganviTarebul qveyanaSi 

(investors), romelic arbitraJis wesiT meore korporacias edaveba ganviTarebad qveya-

naSi (adgilobrivi korporacia). Cemi argumenti gaxlavT is, rom aseTi tipis arbitraJi 

aris, Tavisi arsiT da rogorc qvemoT aRvwere, gansxvavebuli tradiciuli tipis saerTa-

Soriso komerciuli arbitraJisgan. ra Tqma unda, xsenebuli sainvesticio arbitraJi 

warmoebs ara saerTaSoriso samarTlis doneze, aramed nacionaluri (erovnuli) samar-

Tlis safuZvelze. Tumca, mniSvnelovania, gavaanalizoT es fenomeni imisTvis, rom ukeT 

CavwvdeT biznes korporaciebis qcevas saerTaSoriso samarTlis doneze. 

amave naSromSi, aseve, axsnilia is, Tu ratom aris dRes investori qveynis saarbit-

raJo modeli bizneskorporaciebisTvis aseTi gansakuTrebuli mniSvnelobis. kerZod, 

is ganmartavs, rom sainvesticio arbitraJis modeli ar muSaobs im SemTxvevaSi, Tu da-

vis meore mxare TviTonve maspinZel qveyanas warmoadgens. amave diskusiaSi aseve ganvi-

xilavT imas, Tu rogor funqcionirebs `investori qveynis saarbitraJo~ modeli Tana-

                                                 
  rikios universitetis samarTlis profesori, praqtikosi advokati.  
1  magaliTad, saqmeebis sruli raodenoba wlis ganmavlobaSi, romelic saerTaSoriso biznes 

davebis centrSi daregistrirda bolo aTwleulis ganmavlobaSi mniSvnelovanwilad gai-
zarda. 1996 wlamde, weliwadSi saqmeebis raodenoba 5-s ar aRemateboda, 1997-dan 2002-mde 
man 9-s gadaaWarba Tumca 20-s ar scildeboda. 2002-dan 2011 wlamde saerTo ricxvi yovel-
Tvis 20-ze meti iyo, 2003, 2007 da 2011 w.w-Si 30-s aWarbebda. ix. International Centre for Settlement 
of Investment Disputes, The ICSID Caseload – Statistics, Issue 2012-1, 2012 meti informaciisTvis 
ixileT saerTaSoriso sainvesticio biznes davebis centris statistikuri monacemeb (2012), 
<http://icsid.worldbank.org/ICSID/FrontServlet?requestType=ICSIDDocRH&actionVal=CaseLoadStatistics>. 

2  zustad rom vTqvaT, ganviTarebulsa da ganviTarebad qveynebs Soris mravali sainvesticio 
xelSekruleba daido. Tumca ganviTarebadi qveynebidan bevrma msgavsi ekonomikuri 
Sedegebi aCvena, Sesabamisad, am tipis ganviTarebadi qveynebi am TavSi ganviTarebul qvey-
nebTan unda gavaigivoT. 



 

 253

medrove msoflioSi saerTaSoriso sainvesticio samarTlis gaTvaliswinebiT da ro-

gor cvlis igi saerTaSoriso samarTlis wesrigs mTel rig SemTxvevebSi. 

garda amisa, es naSromi aRwers imas, Tu rogoraa SesaZlebeli is, rom biznes kor-

poraciebma axali saerTaSoriso samarTlis rigi warmoqmnan sainvesticio saxelSek-

rulebo samarTlis gamoyenebiT. 

dabolos, naSromi wamoWris iseT sakiTxebs, rogoricaa samomavlod aRniSnuli 

strategiis savaraudo CarTuloba sxva sferoebSi, iseve rogorc savaraudo midgomas 

im gamowvevebis mimarT, romlebic am CarTulobiTaa gamowveuli. 

 
investiciebis ganxorcielebisas stategiuli arbitraJis gamoyeneba 

1. bizneskorporaciebis Canafiqri mimarTon sainvesticio arbitraJs 

bolo aTi wlis manZilze sainvesticio arbitraJis forma Seicvala. ufro zus-

tad rom vTqvaT, TviTon `saerTaSoriso komerciuli arbitraJis~ forma maincdamainc 

ar Secvlila3. saerTaSoriso komerciuli arbitraJi jer kidev saSualebas iZleva 

biznes korporaciebma Tavi aaridon samarTlebriv sadavo sakiTxebs da gamocdili ar-

bitrebis (mosamarTleebis) wyalobiT swrafi da damajerebeli gadawyvetilebebi mii-

Ron. is farTod gamoiyeneboda, rogorc efeqturi da moqnili saSualeba sazRvrebs 

miRma arsebuli biznes kompaniebs Soris warmoqmnili davebis mosagvareblad, gansa-

kuTrebiT ki ganviTarebul qveynebSi4. 

amis sapirispirod, `sainvesticio arbitraJi~, anu arbitraJi biznes korporacias 

(ganviTarebul qveyanaSi — investori) da biznes korporacias Soris (ganviTarebad qve-

yanaSi — adgilobrivi korporacia) metwilad bolo aTwleulis ganmavlobaSi iwyebs gan-

viTarebas5. standartuli scenari SemdegSi mdgomareobs. investori cdilobs Cados sa-

arbitraJo ganxilvis winadadeba sainvesticio xelSekrulebaSi adgilobriv korpora-

ciasTan, romelic maspinZel qveyanaSia. es imis dasazRvevad xorcieldeba, rom warmoq-

mnili davis SemTxvevaSi SesaZloa adgilobrivma (maspinZeli qveynis) sasamarTlom je-

rovani obieqturoba ver gamoiCinos investorsa da investiciebis mimReb mxareebs So-

ris. amgvari saSualebiT, investori cdilobs warmoqmnas davis mogvarebis iseTi orga-

no, romelic maspinZeli qveynisgan damoukidebelia, rasac is sainvesticio xelSekru-

lebaSi saarbitraJo saqmis warmoebis Sesaxeb samarTlebrivi pirobis CaSenebas ecdeba. 

investoris motivacia gamoiyenos saarbitraJo saSualeba davis gadawyvetis saq-

meSi — Cemi, rogorc praqtikosi iuristis, azriT, aris amgvarad gansxvavebuli im mize-

zisgan, ra mizeziTac tradiciul sakomercio arbitraJs mimarTaven. ukanasknel Sem-

TxvevaSi, orive mxare arbitraJs arasaWiro damatebiTi samarTlebrivi davebisgan Ta-

                                                 
3  magaliTad, arbitaJis saerTaSoriso sasamarTlo (saerTaSoriso savaWro palata) arbit-

raJis erT-erTi yvelaze mniSnvelovani organo gaxldaT. misi wesdeba 1998 wels SemuSavda 
da mas mere mTel msoflioSi gamoiyeneba. sasamarTlom axlaxans sakuTar wesdebas gadaxeda 
da wesebis axali krebuli miiRo, romelic ZalaSi 2012 wlis pirveli ianvridan Seva. Tumca 
wesebs Soris cvlileba arsebiTi araa. meti informaciisTvis ix., <http://iccwbo.org/ 
court/arbitration/index.html?id=42394>. 

4  magaliTad, saqmeebis didi raodenoba saerTaSoriso savaWro palataSi daregistrirda. 
yovel wels maTi ricxvi 500-ze meti iyo (2000-dan 2007-mde), xolo 2008-dan 2010-mde 600-s 
gadaaWarba. meti informaciisTvis ix. bmuli: <http://www.siac.org.sg/index.php? option=com_ 
content&view=article&id=339&Itemid=73#international_cases>. 

5  magaliTad, mxareebis raodenoba aziasa da wynari okeanis regionSi (iaponiis garda) 2005-sa 
da 2009w.w-Si 277-dan 411-mde meryeobs (daregistrirebuli saerT. savaWro palataSi). 
msgavsad, centralur da aRmosavleT evropasi 122-dan 268-mde meryeobs (2005-sa da 2009-Si). 
meti informaciisTvis ix. 2005 Statistical Report, ICC International Court of Arbitration Bulletin Vol. 17 
No.1, 2006, 5; 2009 Statistical Report, ICC International Court of Arbitration Bulletin Vol. 21 No.1, 2010, 5. 
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vis aridebis saSualebad miiCneven, eqsperti arbitrebis daxmarebiT, swori gadawyve-

tilebis miRebis gzaze. wina SemTxvevaSi ki investorebi ganviTarebuli qveynebidan am-

jobineben sakomercio arbitraJs imdenad, ramdenadac is maTTvis adgilobrivi (ganvi-

Tarebadi) qveynis mosamarTleebis gadawyvetilebebisagan Tavis aridebis saSualebas 

iZleva; aq, investors, SesaZloa, gauCndes eWvi sasamarTlo miukerZoeblobis mimarT 

ucxoelebsa da adgilobriv mxareebs Soris mimdinare davis pirobebSi. aRniSnuli ar-

bitraJis gamoyeneba momgebiania aseve ara mxolod adgilobrivi korporaciisTvis, 

aramed investori korporaciisTvisac. adgilobrivi korporaciebisTvis adgilobri-

vi erovnuli sasamarTlo imave erovnebis mosamarTleebisTvis ufro gulisxmierad 

gamoiyureba. Sedegad, investori Seecdeba sainvesticio xelSekrulebaSi Cados sain-

vesticio arbitraJis samarTlebrivi SesaZleblobis Sesaxeb piroba maSin, roca adgi-

lobrivi korporacia amas zogadad ar miesalmeba.  

rogorc wesi, praqtikaSi adgilobrivi korporacia sakuTari nebis winaaRmdeg 

aRniSnuli pirobis Setanas mainc Tanxmdeba im mizeziT, romelic Semdeg TavSia moy-

vanili. 

 
2. zewola sainvesticio arbitraJis gamoyenebasTan dakavSirebiT 

dRes, umetes qveynebSi, adgilobrivi korporacia ganviTarebad qveyanaSi sain-

vesticio saarbitraJo gasaCivrebis SesaZleblobis Sesaxeb arsebul samarTlebrivi 

pirobis sainvesticio kontraqtSi CarTvasTan dakavSirebiT seriozuli wnexis qveS 

eqceva. zogjer, adgilobriv korporacias xsenebuli pirobis miReba massa da inves-

tors Soris arsebuli araTanabari savaWro molaparakebebis pirobebSi uxdeba. Tu in-

vestoris winadadeba arsebiTad momxibvlelia da amiT SeiZleba romelime sxva adgi-

lobrivi konkurenti dainteresdes, adgilobriv korporacias sxva gamosavali ar rCe-

ba da igi iZulebulia xsenebuli pirobac sainvesticio kontraqtSi CarTos. 

garda amisa, sxvadasxva maspinZelma qveyanam sakuTari saarbitraJo sistema Camo-

ayaliba, ara sakuTari surviliT, aramed aucileblobis gamo, radgan maspinZeli qvey-

nebi Tavad amave zewolis qveS eqcevian. sxvadasxva ganviTarebadi qveyana erTmaneTTan 

konkurenciaSia, raTa sazRvargareTidan investorebi moizidon, gansakuTrebiT gan-

viTarebuli qveynebidan. maspinZel qveynebs amiT imis garantireba uxdebaT, rom saWi-

roebis SemTxvevaSi saerTaSoriso sakomercio arbitraJi adgilobrivi samarTlis 

sivrceSi warimarTeba6. Tanamedrove da moqnili saarbitraJo sistemis arseboba aris 

potenciurad Zalian mniSvnelovani faqtori, romelic investoris mier gasaTvalis-

winebeli xdeba, gansakuTrebiT maSin, roca mas gadawyvetilebis miReba uwevs maszed, 

Tu sad ganaxorcielos investiciebis dabandeba, kerZod, daabandos Tu ara investicia 

ama Tu im qveyanaSi7. Sesabamisad, TiToeul maspiZel qveyanas ar rCeba gamosavali, gar-

da adgilobrivi saarbitraJo sistemis Camoyalibebisa8.  

                                                 
6  SesaZlebelia, arsebobdes sxva variantic: aRniSnulis dasamtkiceblad mxareebi ariCeven 

ucxour saarbitraJo forums. am ori variantis SedarebiT, pirvels davebis mogvarebis 
saqmeSi meti kontrolis SesaZleblobebi gaaCnia. 

7  magaliTad, ganviTarebisa da rekonstruqciis erovnuli banki sTavazobs Sefasebas imis 
dasadgenad Seesabameba Tu ara ganviTarebuli qveynebis garkveuli nawili arbitraJis 
saerTaSoriso nacad, aprobirebul praqtikas. ganviTarebadma qveynebma aRniSnuli Sefaseba 
unda miiRon imisTvis, rom sxva bazrebidan investrebis mozidva SeZlon. meti infor-
maciisTvis ix. <http://www.ebrd.com/pages/sector/legal/judicial_capacity/assessments.shtml>. 

8  iseTi mZlavri ganviTarebadi qveyana, rogoricaa CineTi erTgvari wnexis qveS eqceva. Cine-
Tis saxalxo respublikis adreul etapze arbitraJis sistema ar arsebobda da CineTSi 
investorebi adgilobrivi sasamarTlo gadawyvetilebebis subieqtebi gaxldnen sakuTari 
davebis gadasawyvetad. Zlieri zewolis Sedegad ganviTarebuli qveynebis mxridan, CineTma 
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miuxedavad imisa, rom qveynebs adgilobrivi saarbitraJo sistemebis Camoyalibe-

ba uxdebaT, maT mainc ar surT aRniSnuli praqtikis danergva an arbitraJiT adgilob-

rivi sasamarTlo praqtikis Canacvleba, sadac imave erovnebis mosamarTleebia war-

modgenili. es niSnavs, rom maspinZeli qveynisTvis saukeTeso gamosavalia Camoyalib-

des iseTi sistema, romelic garegnulad gavs arbitraJs, magram arsebiTad mainc gan-

sxvavebulia. roca es sistema Camoyalibdeba, adgilobrivi korporaciisTvis saukeTe-

so praqtikaa mimarTos adgilze Seqmnil saarbitraJo sistemas910. 

 
3. winaRoba da samarTlebrivi kontrieriSi 

roca qveyana Camoayalibebs saarbitraJo sistemas, is aamoqmedebs saimplementa-

cio samarTlebriv meqanizms da Sesabamisi wesiT saarbitraJo instituts Camoayali-

bebs. saarbitraJo kanoni da wesebi SeiZleba iyos vrceli da CaxlarTuli, amrigad, 

iseTi pirobebis CarTva, romlebic adgilobrivi korporaciebisTvis imuSavebs adgi-

lobriv samarTlebriv sivrceSi, aseve SesaZlebelia11. 

Tumca aseTi pirobis Carva martivi araa UNCITRAL modelis wyalobiT saerTaSo-

riso komerciuli arbitraJis gaTvaliswinebiT12 Tavisive saarbitraJo wesebiT. aR-

niSnuli modeli Seiqmna msoflioSi saarbitraJo kanonebis harmonizaciis mizniT ise-

                                                                                                                                                         
ucxouri saarbitraJo savaWro komisia Camoayaliba, CineTis sabWos daqvemdebarebaSi, 
romelic 1956 wels saerTaSoriso vaWrobis mxardasaWerad dafuZnda saerTaSoriso 
vaWrobis saarbitro institutis saxiT. es instituti SemdgomSi ucxouri ekonomikuri da 
savaWro saarbitraJo komisiis organod gadakeTda (1980), xolo Semdeg CineTis 
saerTaSoriso ekonomikuri da savaWro arbitraJis organod (1988). meti informaciisTvis 
ix. Weigong Xu., Definition of Arbitration in China, 30 J L COM, Vol. 30, 2011, 107; Liu H., Qiu Y., King & 
Wood, Recent Development in Arbitration Practice in China, PLI/Lit, Vol. 876, 2012, 71. 

9  magaliTad, 2012 wlis cvlilebamde, CineTSi ori saarbitro wesi arsebobda: wesi 
saerTaSoriso saqmeebisTvis da wesi Sida saqmeebze. aqve iyo warmodgenili SesaZlo 
arbitrebis eqskluziuri sia: saerTaSoriso da saSinao saqmeebisTvis. wina sia moicavda 
arbitrebs iseve, rogorc CinaTis mkvidr pirovnebebs, magram meore mxolod Cinel 
moqalaqeebs moiTvlida. CineTSi ucxoeli investorebisTvis seriozul problemas war-
moadgenda is faqti, rom saerTaSoriso siis arbitrebs isini sakuTari davebis SemTxvevaSi 
ver gamoiyenebdnen, radgan saqme, romelic adgilobriv da ucxouri kompaniis Svilobil 
subieqts exeboda, saSinao saqmis rangSi gadioda. es imitom, rom Svilobili kompania 
samarTlebrivad „Cinur“ kompaniad moiazreboda — maSinac ki, roca is mTlianad ucxoeli 
investoris sakuTrebas warmoadgenda. es niSnavs imas, rom ucxoeli investorebi CineTSi 
mxolod mkvidr arbitrebs mimarTavdnen maT adgilobriv kompaniebsa da Cinur biznes 
kompaniebs Soris warmoqmnili davebis mosagvareblad. 

10  CIETAC arbitraJis wesebi sami arbitris SerCevis saqmeSi aseve unikalur pirobas 
warmoadgenda. Sesabamisi pirobis mixedviT, sxva saarbitraJo wesebis Sesabamisad, mosar-
Cele da mopasuxe erT arbitrs SearCeven da Semdeg orive mxaris SeTanxmebiT moxdeba 
zedamxedveli arbitris SerCeva, romelic orive mxaris arbitrebis mier damtkicdeba. 
xsenebuli arbitraJis 25-e wesis Tanaxmad, mosarCele da mopasuxe SearCeven erT arbitrs, 
xolo mere zedamxedveli arbitri mxareebis mier dainiSneba. Cveulebrivi ambavia is, rom 
modave mxareebi zedamxedveli arbitris daniSnvaze ver Tanxmdebian da Semdeg CIETA-is 
Tavmjdomare, sabolood, mas Tavad daamtkicebs. Tavmjdomare, ramdenadac me vici, Cemi 
arbitraJSi miRebuli praqtikis gaTvaliswinebiT, ZiriTadad, CineTis mkvidr zedamxedvel 
arbitrs airCevda xolme. Sedegad, saarbitraJo tribunalis umravlesoba CineTis mkvidr 
arbitrebad kompleqtdeba maSinac ki, roca ucxouri korporacia saerTaSoriso saqmee-
bisTvis gankuTvnil arbitrebis sias mimarTavs. meti informaciisTvis ix. <http://www.cietac. 
org/index.cms>. 

11  meti informaciisTvis ix. SeniSnva 10. 
12  UNCITRAL-is modelis samarTali saerTaSoriso komerciul samarTalTan dakavSirebiT 

(1985), 2006 wels miRebuli Sesworebebis gaTvaliswinebiT ix., <http://www.uncitral.org/ uncitral/ 
en/uncitral_texts/arbitration/1985Model_arbitration.html>, informacia im qveynebze, romlebmac 
aRniSnuli modelis gaTvaliswinebiT samarTlebrivi baza SeimuSaves ix.,<http://www.uncitral. 
org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html>. 
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ve, rogorc ganviTarebuli qveynebisTvis mzardi daxmarebis aRmosaCenad. UNCITRAL-
is saarbitraJo wesebi13 Camoyalibda imisTvis, rom moxerxdes Sesabamisi samarTleb-

rivi daxmarebis aRmoCena SemTxveviTi saarbitraJo saqmeebisTvis. Tumca es samar-

Tlebrivi teqstebi SeiZleba gamoviyenoT qveyanaSi saarbitraJo wesebis gaanalize-

bisTvis iseve, rogorc im wesebisa, romlebic konkretuli qveynis saaarbitraJo in-

stitutSi moqmedebs. investors, SeuZlia, aRmoaCinos erTi an meti piroba, romelic 

standartuli saarbitraJo wesebisgan gansxvavdeba da amrigad, es gansxvaveba inves-

torze dadebiTad ar aisaxeba. sxvagvarad rom vTqvaT, ivnestorisTvis martivia, am 

standartuli samarTlebrivi teqstis gaTvaliswinebiT, daiangariSos maspinZel qve-

yanaSi samarTlebrivi riskebis warmoqmnis albaToba davis gadawyvetis pirobebSi14.  

Tumca ucxouri saarbitro gadawyvetilebebis samarTlebrivi aRsurlebis aRia-

rebis konvenciis arseboba (niu-iorkis konvencia15) qveyanaSi riskis16 daTvlis kidev 

erTi saimedo saSualebaa. garda amisa, sanimuSo saarbitraJo pirobis araseboba 

UNICITRAL saarbitraJo wesebSi maspinZeli qveynisgan raime unikaluri saarbitraJo 

pirobebis wamoyenebis saSualebas gamoricxavs, romelic, Tavis mxriv, investoris-

Tvis arasasikeTod imuSavebs17. ar unda dagvaviwydes is faqti, rom UNICITRAL uSua-

lod gaeros wevri qveynebis mier gamoiyeneba (romelic ganviTarebad qveynebsac moi-

cavs), Tumca regulirdeba rigi saxelmwifoebis mier, romlebic ganviTarebad qvey-

nebs miekuTvneba. 

magram maSinac ki, roca xorcieldeba `standartizebuli~ wesebisa da kanonebis 

miReba, winaRobis garkveuli formebi mainc SeimCneva. magaliTad, arsebobs rigi sa-

marTlebrivi SemTxveva, romelSiac adgilobrivi sasamarTloebi sakuTari gadawyve-

tilebebiT an auqmeben, an cdiloben gaauqmon saarbitraJo gadawyvetilebebi18. adgi-

lobrivi sasamarTlo, zogjer, saarbitraJo gadawyvetilebas, radgan maTi xedviT sa-

arbitraJo gadawyvetilebebi miRebul iqna erTi an ramdenime proceduruli Secdome-

bis TandarTviT, an arbitraJis gadawyvetileba qveynis interesebs (politikas) ewina-

aRmdegeboda. Tumca investorebs zogjer miaCniaT, rom invalidacia gancorcielda 

                                                 
13  UNCITRAL-ma aRniSnuli pirvelad 28 aprils 1976 wels miiRo, xolo 2010 wels gadasinja. 

2010 wlis wesebi ZalaSi 2010 wlis 15 agvistos Sevida. 
14  magaliTad, me-7 SeniSvnaSi moyvanili Sefasebebis mizniT, EBRD UNCITRAL-is wesebs iyenebs 

saerTaSoriso komerciuli arbitraJis standartuli wesebis saxiT, romelic xsenebuli 
qveynebis erovnuli kanonmdeblobas edreba. meti informaciisTvis ix., <http://www.ebrd.com/ 
pages/sector/legal/judicial_capacity/assessments.shtml>. 

15  330 UNTS, 3. 
16  2012 wlis 14 aprilis mixedviT, konvenciam 146 mxare-qveyana gaierTiana. ix., <http://treaties. 

un.org/Pages/ParticipationStatus.aspx>. aRniSnul situaciaSi, is faqti, rom SesaZlo maspinZeli 
qveyana niu-iorkis konvenciis wevri ar aris investorisTvis seriozul risk-faqtors 
warmoadgens. meti informaciisTvis ix. Multilateral Treaties Deposited with the Secretary-General, 
chapter XXII, 
<http://treaties.un.org/Pages/ParticipationStatus.aspxhttp://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/
NYConvention.html>. 

17  samodelo arbitraJis piroba UNCITRAL-is saarbitraJo wesebSi gvTavazobs: 
`nebismieri dava, ganacxadi Tu winaaღ mdegoba, romelic kontraqtidan momdinareobs (an 
garkveuli samarTlebrivi uzustobiT), gauqmeba an Zaladakargulad cnoba, UNCITRAL-is 
sarbitraJo wesebis Sesabamisad unda gadawydes (mimdinare mdgomareobiT). SeniSnva — 
mxareebma SeiZleba ifiqron Semdeg damatebaze: a. daniSnuli piri SeiZleba iyos (piris an 
organos saxeli); b. arbitrebis raodenoba SeiZleba iyos (erTi an sami); g. arbitraJis 
adgili iqneba... (qveyana an qalaqi), d. samarTalwarmoebis ena iqneba... 

18  qromalois da bextelis saqme; ixile SeniSvnebi 20 da 21, aseTi invalidaciis kargi ma-
galiTebia. damatebiT, arsebobs kidev ramdenime saqme, sadac erovnul sasamarTloebs ar-
bitraJis gadawyvetilebebi gauuqmebiaT iq, sadac arbitraJis sasamarTlo ar Catarebula; 
magaliTad, ix. Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara 
(Pertamina), 364 F.3d 274 (5th Cir. 2004) and 313 F.3d 70 (2nd Cir. 2002).  
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imitom, rom arbitraJis gadawyvetileba adgilobrivi korporaciisa Tu maspinZeli 

qveynis interesebs ar Seesabameboda19.  

imisTvis, rom aseTi tipis winaRobas jerovani pasuxi gaeces, rig SemTxvevebSi, 

mxareebi Seecadnen gauqmebuli saarbitraJo gadawyvetilebis pirobebi sxva, aramas-

pinZeli qveynis teriotoriaze aemoqmedebinaT. qromaloisa da bextelis saqmeebi kar-

gi ilustraciaa imisa, Tu rogor warmoebs es ukuSeteva. qromalois SemTxvevaSi, ucx-

ourma biznes korporaciam adgilobrivi egvipturi iuridiuli piris mimarT saqme aR-

Zra — TviTon egvipteSi arsebul saarbitraJo sasamarTloSi. mosarCele korporaciam 

arbitraJi moigo, Tumca saarbitraJo gadawyvetileba egvipturi erovnuli sasamar-

Tlos mier gauqmebulad cno. aSS-is sasamarTlom sabolood gauqmebuli saarbitraJo 

gadawyvetilebis amoqmedeba aSS-is teritoriaze uzrunvelyo20. msgavsad, bextelis 

SemTxvevaSi, erT-erTma bizneskorporaciam gaerTianebuli emiratebis teritoriaze 

arsebul iuridiuli piris mimarT saqme aRZra saarbitraJo sasamarTloSi — dubaiSi. 

korporaciam es saqme moigo da gadawyvetilebis aRsruleba safrangeTSi ganxorciel-

da. sabolood, dubais saapelacio sasamarTlom es gadawyvetileba Zaladakargulad 

gamoacxada im mizeziT, rom saarbitraJo kolegia dubais sasamarTlos procedurul 

moTxovnebs ar iTvaliswinebda. Sedegad, mopasuxem safrangeTSi saarbitraJo gadawy-

vetilebis aRsurleba gaasaCivra im mizeziT, rom TviTon igi ukve Zaladakargulad 

gamocxadda. parizis saapelacio sasamarTlom saapelacio sarCeli ar daakmayofila21.  

rogorc zemoT aRvwereT, investorsa da maspinZel qveynebSi samarTlebrivi wi-

naRobisa da kontrieriSis magaliTebi moviyvaneT, ganviTarebuli da ganviTarebadi 

qveynebis WrilSi, kerZod, Tu rogor iqmneba da funqcionirebs saarbitraJo sistema22. 

 
saxelmwifo, rogorc mxare da investori qveynis arbitraJi 

1. saxelmwifo, rogorc sainvesticio proeqtis mxare 

zemoT aRwerili magaliTi winaRobisa da samarTlebrivi kontrieriSis Sesaxeb 

xSirad ar moicavs investorsa da uSualod saxelmwifos urTierTobas. dRes, gansa-

kuTrebiT ganviTarebad qveynebSi, TviTon saxelmwifoa sainvesticio proeqtis erT-

                                                 
19  saerTaSoriso savaWro palatis arbitraJma Camoayaliba erT-erTi qvekomiteti 2008 wels, 

romelsac mraval qveyanaSi unda Caetarebina kvleva arbitraJis gadawyvetilebebis miReba-
aRsrulebis mxriv niu-iorkis konvenciis wevri qveynebis farglebSi. kvlevis proeqtis 
erT-erTi mizani iyo arbitraJuli gadawyvetilebebisadmi damokidebuleba erovnuli 
sasamarTloebis mxridan, gansakuTrebiT sabWos ganviTarebadi qveynebis magaliTze. 
kvlevis proeqtTan dakavSirebiT meti informaciis mosaZieblad, romelic sub-komitetma 
2009 wels gamosxa, ix. Guide to National Rules of Procedure for Recognition and Enforcement of Foreign 
Arbitral Awards pursuant to the New York Convention of 1958, Report from the ICC Commission on Arbitration, 
2009, <http://www.iccwbo.org/policy/arbitration/id15588/index.html>. 

20  Chromalloy Aeroservices Inc. v. Ministry of Defence of the Republic of Egypt, 939 F. Supp. 907 (D.D.C.1996). 
21  La Direction Générale de l’Aviation Civile de l’Émirat de Dubaï v Société International Bechtel Co, Paris Court 

of Appeal, Chamber 1C, 29 September, 2005, ix. diskusia, <http://www.whitecase.com/files/Publication/ 
4ca80751-b790-4ece-8948-03548171b8bd/Presentation/PublicationAttachment/da4db4b0-513b-45a6-ab81-
0681ca7e91dd/article_Arbitration_Polki_Ioann.pdf>. 

22  bunebrivia, winaRobisa da ukuieriSis sinamdvile ganviTarebulsa da ganviTarebad qveynebs 
Soris bevrad ufro kompleqsuria. es aris nawilobriv imis gamo, rom zogierTi 
ganviTarebadi qveyana, iseTi rogorc CineTi an indoeTi gaxda Zlieri ekonomikis mqone da 
sxva qveynebSi investiciebis ganxorcieleba iwyo. isini, zogjer, maspinZeli da zogjer — 
investori qveynis (mxaris) saxiT warmoCindebian Tanamedrove investiciebis samyaroSi. 
sinamdvileSi, 2011 wels sainvesticio saxelSekrulebo arbitraJis 46 axali saqme 
daregistrirda, magram 11 saqme aqedan ganviTarebadi qveynis investoris xvedriT wilze 
movida. meti masalisTvis ix. “IIA Issue Note”, No.1, 2012. 
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erTi mxare. saxelmwifo suverenuli imunitetiT sargeblobs (sanam aseTis gamoyene-

bis saSualeba eZleva). es ki, xSir SemTxvevaSi, investors, rogorc kerZo korporacias, 

samarTlebrivi davis pirobebSi araTanabar mdgomareobaSi ayenebs23. garda amisa, sa-

xelmwifo molaparakebebisas ukeTes poziciaSia warmodgenili adgilobrivi sainves-

ticio proeqtTan mimarTebiT. es specifika, xSirad, saSualebas arTmevs investors 

xelSekrulebis farglebSi saqmis gadawyvetis Tanabaruflebianobis aRsrulebis pi-

roba Cados, anu saerTaSoriso saarbitraJo ganxilvis saSualeba mesame qveyanaSi, rac 

sainvesticio xelSekrulebiT gamyardeba24. 

es miukerZoebloba davis gadawyvetis saqmeSi, ZiriTadad, kerZo investorsa da 

saxelmwifos Soris arsebuli araTanabari mdgomareobis arsebobis faqts miewereba. 

magram kerZo biznes korporaciebma ganviTarebul qveynebSi dRes ukve miagnes saSua-

lebas, raTa es araTanabaruflebianoba davis ganxilvisas Tavidan iqnas acilebuli. 

rogorc qvemoTaa aRwerili, Tu mxareebs suverenuloba ar gaaCniaT, maT saSualeba 

aqvT gamoiyenon samarTlebrivi organo, romelic aseTs flobs da maT warmoadgens. 

Tu mxareebs ar gaaCniaT xelsayreli pozicia molaparakebis procesSi, maSin maT unda 

gamoiyenon xsenebuli organo, romelsac — rogorc maT warmomadgenels, ufro Zlie-

ri samarTlebriv- molaparakebiTi poziciebi ukavia.  

bizneskorporaciebi gadasaxadebis saxiT rig saxelmwifoebs uzarmazar Tanxebs 

uxdian da maT lobirebas axdenen. demokratiulobis meqanizmi, xSirad, am lobirebis 

xelSemwyobic ki aris25. Sedegad, saxelmwifoebi ganviTarebad qveynebSi investorebis 

saxiT warmoCindebian da Tavad sainvesticio xelSekrulebis saarbitraJo sasamar-

Tloc aqidan iRebs saTaves. 

 
2. investori saxelmwifos arbitraJi, rogorc ganviTarebadi 

samarTlebrivi iaraRi 

investori qveynis arbitraJi warmoadgens sistemas, romlic qolgis qveS biznes 

warmomadgenels SeuZlia saqme saxelmwifos winaaRmdeg aRZras damoukidebel saar-

bitraJo organoSi maspinZel qveyanasa da investoris qveyanas Soris dadebuli sain-

vesticio xelSekrulebis pirobebis safuZvelze. maSin, roca kerZo investorebs Sesa-

                                                 
23  miuxedavad imisa, rom qveynis suverenitetis imuniteti komerciuli transaqciebis mimarT 

mniSvnelovanwilad Semcirda, (ix. United Nations Convention on the Jurisdictional Immunities of States 
and Their Property, GA resolution A/59/38 of 2 December 2004) es privilegia mainc warmatebiT 
narCundeba, xolme, gansakuTrebiT ganviTarebadi qveynebis mxridan sxva qveynebTan komer-
ciuli davebis gadawyvetisas. garda amisa, saxelmwifos sakuTari gavlenis ganxorcieleba, 
samarTlebrivad Tu uSualod, im SemTxvevaSic SeuZlia, Tu sasamarTlo ganxilva mis 
sasamarTloebSi Catarda.  

24  mraval sainvesticio proeqtSi kerZo investorsa da saxelmwifo saagentos Soris maspinZel 
qveyanaSi, davis gadawyvetilebis Sesaxeb piroba sainvesticio xelSekrulebaSi, ZiriTadad, 
exeba maspinZel qveyanaSi arsebul arbitraJul sasamarTlo ganxilvas iqve arsebuli 
saarbitraJo wesebis gaTvaliswinebiT. aseve ix. SeniSvna 8 da 9. 

25  avtorma manamde gaaSuqa naSromi, romelic iaponiis korporatiul samarTalSi (romelic 
2005 wels iqna miRebuli) sammxrivi Serwymis gaanalizebas exeboda, iseve rogorc 
samarTalwarmoebis process, romelic ucxo qveynis biznes korporaciebis lobistebis 
zewoliT warmoebda iseve rogorc im qveynebiT, romelTac, Tavis mxriv, es kompaniebi 
lobirebdnen. am pirobebis mixedviT, ucxour korporacias saSualeba eZleva iaponuri 
korporacia bevrad ufro martivad mTlianad ucxouri kompaniis Svilobilad gaxados. 
winaRobis saxiT, iaponiis biznes korporaciebi agreTve lobireben iponur mTavrobas 
sakanonmdeblo procesis dros maszed, rom aRniSnuli pirobebis operireba SeizRudos. 
meti informaciisTvis ix. Hayakawa Y., Gendai Kigyo no Kokusai Business Tenkai kara mita Ho to Kokka, 
Law and Sovereign States from the viewpoint of Global Business Transactions, 106 (2) Kokusaiho Gaikozasshi 
52, 2007. 
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bamisi molaparakebis adekvaturi berketebi ar gaaCniaT uSualod saxelmwifosTan 

maszed, rom dava damoukidebel arbitraJSi gadawydes, maT, amavdroulad, saSualeba 

eZlevaT daarwmunon sakuTari saxelmwifo CaerTos procesSi, romelic saqmis ganxil-

vas individualuri investorebis inicirebiT damoukidebel arbitraJSi molaparake-

bis dawyebisken ubiZgebs. lobirebis Sedegad, rigi ganviTarebuli qveynebi, romelTac 

suverenulobac da molaparakebis mxvrivac Zlieri poziciebi gaaCniaT investori 

qveynis saxiT rig ganviTarebad qveynebTan arbitraJis Catarebis pirobebs aqtiurad 

aTanxmeben26. Sedegad, bevri ormxrivi sainvesticio SeTanxmeba dRes investori qveynis 

mier Cadebul sainvesticio arbitraJis warmoebis SesaZleblobis Sesaxeb pirobis Car-

Tvas gaiziarebs27. 

investori qveynis saarbitraJo sqemaSi, is upiratesoba, romelic qveyanas suve-

renulobis imuniteti sTavazobs, gamoricxulia. saxelmwifo aq mxolod meore mxarea, 

romelsac kerZo biznes korporaciasTan gaTanabrebuli statusi gaaCnia. saxelmwifo 

saarbitraJo tribunals ukve ver gaakontrolebs an, yovel SemTxvevaSi, ver gaakon-

trolebs meore mxaris mier SerCeul arbitrs, romelic tribunalis Tavmjdomared 

iniSneba. saarbitraJo tribunali an, yovel SemTxvevaSi, tribunalis umravlesoba 

mxolod saqmesTan dakavSirebul faqtebs gansazRvravs da maT Sesabamis kanons Seu-

fardebs. amaze dayrdnobiT, isini gadawyvetilebebs miiReben: magaliTad, Tu saxel-

mwifom daarRvia kontraqti, Tavadve gansazRvraven, Tu ramdens daakisreben saxel-

mwifos investoris dasakmayofileblad mis mier gancdili zaralis asanazRaureblad. 

sxvagvarad rom vTqvaT, sainvesticio xelSekrulebis arbitraJi aris samarTlebrivi 

iaraRi maszed, rom ganviTarebuli qveynebisTvis bolo dacviTi xazi moixsnas.  

investorebisa da ganviTarebuli qveynebis gadmosaxedidan, suverenulobis upi-

ratesobis moxsna (iseve rogorc molaparakebisas momgebiani poziciis ganeitraleba) 

ganviTarebadi qveynisTvis aucilebelia, raTa davis gadawyvetis procesSi `samar-

Tliani~ ganxilva warimarTos. 

 
3. mkafio CriloeT-samxreTis problema 

erTmniSvnelovnad arsebobs didi sxvaoba materialuri dovlaTis mxvriv ganvi-

Tarebul da ganviTarebad qveynebs Soris. imisda miuxedavad, rom rigi ganviTarebadi 

qveynebis ekonomikuri zrda STambeWdavia, uTanasworobis CrdiloeT samxreTis prob-

lema mainc aRsaniSnavia. Zalian bevri ganviTarebadi bizneskorporacia ganviTarebul 

qveynebSi iyenebs ganviTarebad qveynebs sawarmoo safuZvlis saxiT, radgan maT gaaCni-

aT iafi muSa xeli da gasaRebis bazari warmoebuli produqciisTvis. maSinac ki, roca 

                                                 
26  erT-erT naSromSi avtorma mimoixila ucxouri biznes korporaciebisa da im mTavrobebis 

saqmianoba, romelTac biznes korporaciebi libirebdnen tailandSi investiciebis 
gansaxorcieleblad. mSvidobiani SeTanxmebisa da ekonomikuri TanamSromlobis Sesaxeb 
dokumenti, romelic tailandsa da aSS-s Soris iseve, rogorc tailandsa da avstralias 
Soris gaformda saSualebas aZlevs aSS-is da avstraliel bizneskorporaciebs tailandSi 
Svilobili kompaniebis qseli ufro martivad gaSalon. investiciebis dacvisa da 
waxalisebis Sesaxeb xelSekruleba tailands, germaniasa da avstralias Soris moicavs 
saarbitraJo pirobas, romelic ucxouri bizneskorporaciebsa da tailandis saxelmwifos 
Soris SesaZlod warmoqmnil davebs agvarebs. meti informaciisTvis ixileT Sen. 25. 

27  ix. UNCTAD Quantitative data on bilateral investment treaties and double taxation treaties, <http://archive. un-
ctad.org/templates/webflyer.asp?intItemID=3150&lang=1>, [16.05.2012] (aRsaniSnavia orxmrivi sainves-
ticio xelSekrulebis mzardi ricxvi 385-dan 1989 Si, 2265-mde 2003-sTvis, ramac 176 qveyana 
moicva). ix., aseve, empiriuli kvleva sainvesticio xelSekrulebebTan dakavSirebiT, sadac 
sainvesticio arbitraJis piroba iyo Cadebuli... Yackee J. W., Conceptual Difficulties in the Em-
pirical Study of Bilateral Investment Treaties, 33 Brook. J. Int’l L., 2007-2008, 405, 427, <http://www. 
oecd.org/dataoecd/51/35/44375975.pdf>. 



 

 260 

ganviTarebuli qveyana uzrunvelyofs oficialuri ganviTarebis TanamSromlobis 

dokuments (ODA) ganviTarebad qveyanaSi infrastruqturis mSeneblobis mizniT, biz-

neskorporaciebi ganviTarebul qveyanaSi, zogjer, igive infrastruqturuli proeq-

tis farglebSi Zalian didi mogebas pouloben28.  

am fonis miuxedavad, ganviTarebuli qveynebi, SesaZloa, moixiblon imave taqti-

kis gamoyenebiT, imisTvis, rom swrafad daewion ganviTarebul qveynebs. erT-erTi ase-

Ti taqtikaa, magaliTad, moizidon investiciebi sxva ucxouri qveynebidan maTTvis — 

maTi sainvesticio proeqtebisTvis priviligirebuli pirobebis SeTavazebiT, Semdeg 

ki — roca investori sakuTar proeqts daasrulebs da misi Sesyidva gacilebiT nakleb 

fasad moxerxdeba, aRniSnuli pirobebi Secvalon29. kidev erTi taqtikaa30, magaliTad, 

maspinZel qveyanaSi erovnuli sasamarTlos gamoyeneba mxolod adgilobrivi, nacio-

naluri kompaniebis sasargeblod Tuki raime sadavo sakiTxi warmoiqmneba. xsenebuli 

xerxebi SesaZlebeli xdeba saxelmwifo rogorc sasamarTlo, ise sakanonmdeblo meqa-

nizmebis erToblivi CarTulobiT. suverenis xelisufleba, romelic Teoriulad ro-

gorc ganviTarebuli, ise ganviTarebadi qveynebis sasargeblod moqmedebs, mniSvnelo-

vani samarTlebrivi berketia im winaRobis sapirispirod, romelic ganviTarebadi 

qveynebidan momdinareobs. 

 
III. bizneskorporaciebi, romlebic saerTaSoriso samarTals cvlian 

1. saerTaSoriso samarTlis ori, erTmaneTTan konfliqtSi myofi principi 

roca saubaria sajaro saerTaSoriso samarTalze, suverenuloba saxelmwifos 

yvelaze mniSvnelovani da arsebuli maxasiaTebelia. Teoriulad, nebismier saxelmwi-

fos Tanabari suverenuloba gaaCnia. am mxriv ganviTarebuli qveynebi ganviTarebad 

qveynebTan erTad Tanabar mdgomareobaSi arian warmodgenilebi.  

sainvesticio xelSekrulebis saarbitraJo saqmeebis mkveTrma matebam saerTaSo-

riso samarTlis farglebSi arsebuli situacia Secvala. mas mere, rac arsebuli xel-

Sekrulebis farglebSi sainvesticio arbitraJTan dakavSirebuli piroba Caido, sa-

xelmwifoebis SesaZlebloba sakuTari suverenulobis gavrcobasTan dakavSirebiT Se-

izRuda. arsebuli saerTaSoriso samarTlis erT-erTi principi, suverenuloba, Se-

izRuda samarTlebrivi taqtikiT, xolo misi efeqti avtorizebulia arsebuli saer-

TaSoriso samarTlis meore pricnipiT — xelSekrulebebis efeqtiT. 

ra doneze unda SeizRudos suverenuloba xelSekrulebis mixedviT, romelic 

amave xelSekrulebiT saxelmwifom miiRo? magaliTad, BIT-s mixedviT, biznes korpo-

racias SeuZlia saxlmwifos mimarT saarbitraJo sarCeli wamoWras, romelSiac igi 

funqcionirebs. biznes korporacia aris, amavdroulad, asi procentiT meore korpo-

raciis Svilobili mesame qveyanaSi da deda korporacia misi, anu Svilobili korpora-

ciis yvela aspeqts akontrolebs. aseT SemTxvevaSi, CaiTvleba Tu ara biznes korpora-

                                                 
28  Sesabamis pirobaze damyarebuli daxmarebis Tanafardoba; ix. Clay E. J., Matthew Geddes and Luisa 

Natali, Untying Aid: Is it working? An Evaluation of the Implementation of the Paris Declaration and of the 2001 DAC 
Recommendation of Untying ODA to the LDCs, 2009, 8, <http://www.oecd.org/dataoecd/51/35/44375975.pdf>. 

29  magaliTad, ix. Siemens v. Argentina, ICSID Case No. ARB/02/8; Compañiá de Aguas del Aconquija S.A. and 
Vivendi Universal v. Argentine Republic, ICSID Case No. ARB/97/3; Saipem v. Bangladesh, ICSID Case No. 
ARB/05/7, etc. 

30  ix. White Industries Australia v. India (UNCITRAL Rules, 30 November 2011) and GEA Group Aktiengesell-
schaft v. Ukraine, ICSID Case No. ARB/08/16. (miuxedavad imisa, rom am saqmeSi investori upirates 
mxares ar warmoadgenda, ZiriTadi sakiTxi mdgomareobda imaSi, iyo Tu ara, realurad, 
arbitraJis gadawyvetilebis adgilobrivi sasamarTlos mier baTilad cnobis faqti BIT-s 
xelyofa.). 
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cia `nacionalur korporaciad~ (mkvidrad) kontraqtuli saxelmwifos mier BIT-is 

mixedviT? gavleniani ICSID-is mixedviT, formaluri midgoma, kerZod, roca korpora-

cia aris im saxleლmwifos mkvidri, romelSiac igi funqcionirebs, ar aqvs mniSvnelo-

ba aris Tu ara igi mesame qveynis Svilobili kompania an imarTeba mis mier, aris samar-

Tlebrivi mxardaWeris subieqti31. es imas niSnavs, rom Tu BIT-s nacionalobasTan da-

kavSirebiT raime piroba gansazRvruli aqvs, romelic am formalur midgomas ar eTan-

xmeba, amave pirobis farglebSi gansazRvruli testis gamoyeneba32 mizanSewonilia. Tu 

BIT-s eqspres piroba ar gaaCnia an piroba, romelic saxelmwifos farglebSi `arsebiT 

kontrols~ exeba, korporacia CaiTvleba mkvidrad im saxelmwifoSi, romelTanac in-

korporirdeba33. 

arsebobs araerTi samarTlebrivi sakiTxi, romelic ganixileboda sainvesticio 

saxelSekrulebo arbitraJis farglebSi, sabolood, aRniSnul sakiTxSi gamoixata: ra 

doneze unda SeizRudos saxelmwifo suvereniteti dadebuli xelSekrulebis safuZ-

velze? am SekiTxvisTvis pasuxis gasaxemad saarbitraJo sasamarTlos araerTi dadge-

nileba ufro metad xelSekrulebis efeqtebis sasargeblod SemuSavda, vidre Tavad 

suverenulobis doqtrinis mimarT34.  

                                                 
31  Tokios Tokeles v. Ukraine, (2005) 20 ICSID Rev-FILJ 205. 
32  BIT-s rigi, britanuli modelis CaTvliT, inkorporirebis midgomas iziarebs, maSin roca 

saxelmwifo korporaciebi arian korporaciebi, firmebi da inkorporirebuli asociaciebi 
saxelmwifos nebismier kuTxeSi samarTlebrivad ganmtkicebulni; ix., <http://www.unctad.org/ 
sections/dite/iia/docs/Compendium//en/69%20volume%203.pdf> meore mxriv, BIT-s nawili erT an radeni-
me tests saWiroebs, aSS-is 2004 wlis BIT-is modelis CaTvliT <http://italaw.com/documents/ USmo-
delbitnov04.pdf> an kidev arsebiTi ekonomikuri saqmianobis adgilas sxdomis gamarTviT, BIT-Si 
lankis modeli <http://www.unctad.org/sections/dite/iia/docs/Compendium//en/136%20volume %205.pdf>. 

33  miuxedavad imisa, rom iaponiasa da CexeTis respublikas BIT ar aqvT, iaponiis korporaciam 
SeZlo CexeTis winaaRmdeg saarbitraJo sarCelis Setana. iaponurma korporaciam (Nomura 
Ssecurites) holandiaSi Camoayaliba Svilobili kompania (Saluka Invesments BV), xolo man, Tavis 
mxriv, investiciebi CexeTSi daabanda. mas mere, rac warmoiqmna dava, Svilobil kompanias 
CexeTis winaaRmdeg saarbitraJo sarCelis Setanis ufleba mieca im BIT-is safuZvelze, 
romelic holandiasa da CexeTis respublikas Soris arsebobda. meti informaciisTvis ix. 
<http://www.pca-cpa.org/upload/files/SAL-CZ%20Partial%20Award%20170306.pdf>, gansakuTrebiT 229-
230. 

34  avtori kvleviT proeqtSi rig eqspertebTan erTad erTveba, maT Sorisaa moqmedi iuristebi 
da biurokratebi, sadac cifrebiT mimdinare reJimSi ICSI-s gadawyvetilebaTa gaanalizeba 
mimdinareobs iseve, rogorc sxva saarbitraJo gadawyvetilebebis, aseve am saqmeebis 
gadaxedva regularuli reJimiT warmoebs. imisTvis, rom iaponiis bizneskorporaciebi da 
moqmedi iuristebi sainvesticio saxelSekrulebo arbitraJiT dainteresdnen, saqmeebis 
mimoxilva maTTvis iaponur enaze moxsenebebSi yovelTviurad warmoebs (iuridiuli Jur-
naliT), meti informaciisTvis ix. Hamamoto Sh., Victor Pey Casado and President Allende Foundation v. 
Republic of Chile, (ICSID Case No. ARB/98/2, JCA Journal), Vol. 56 (10), 4, 2009; Okuda Y., Plama Consortium 
Ltd v. Republic of Bulgaria (ICSID Case No. ARB/03/24), JCA Journal, Vol. 56 (11), 10, 2009; Araki I., “Con-
tinental Casualty Co v. Argentine Republic (ICSID Case No. ARB/03/09),” JCA Journal, Vol. 56 (12), 2, 2009; 
Ogawa K., “Occidental Exploration and Production Co v. Republic of Ecuador (ICSID Case No. ARB/06/11),” 
JCA Journal, Vol. 57 (1), 36, 2010; Yamamoto Sh., “Dredging International N.V. v. Arab Republic of Egypt 
(ICSID Case No. ARB/04/13),” JCA Journal, Vol. 57 (2), 8, 2010; Iguchi N., “Societe General v. Dominican Re-
public (LCIA Case No. UN7927),” JCA Journal, Vol. 57 (3), 10, 2010; Idei N., “Perenco Ecuador Ltd v. Republic 
of Ecuador (ICSID Case No. ARB/08/6),” JCA Journal, Vol. 57 (3), 19, 2010; Nomiyama Y., “Malaysian 
Historical Salvors Sdn., Bhd. v. Malaysia (ICSID Case No. ARB/05/10),” JCA Journal, Vol. 57 (4), 26, 2010; 
Hayakawa Y., “Sempra Energy International v. Argentine Republic (ICSID Case No. ARB/02/16),” JCA Journal, 
Vol. 57 (5), 19, 2010; Hayakawa Sh., “L.E.S.I. S.p.A. & ASTALDI S.p.A. v. Algeria (ICSID Case No. ARB/05/3),” 
JCA Journal, Vol. 57 (6), 20, 2010; Suzuki I., “Saipem S.p.A. v. People's Republic of Bangladesh (ICSID Case No. 
ARB/05/7),” JCA Journal, Vol. 57 (7), 18, 2010; Nishimoto K., “Renta 4 SVSA, Ahorro Co v. Russia (SCC Case 
No. 24/2007),” JCA Journal, Vol. 57 (8), 18, 2010; Ishikawa T., “Bayindir Insaat Turizm Ticaret ve Sanayi A.Ş. v. 
Islamic Republic of Pakistan (ICSID Case No. ARB/03/29),” JCA Journal, Vol. 57 (9), 26, 2010; Yamamoto Sh., 
“Romak S.A. v. Uzbekistan (PCA Case No. AA280),” JCA Journal, Vol. 57 (10), 16, 2010; Hamamoto Sh., 
“Sempra Energy International v. Argentine Republic (ICSID Case No. ARB/02/16),” JCA Journal, Vol. 57 (10), 
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2. saerTaSoriso samarTlis farglebSi gadawyvetilebis mimRebi 

Tanamegobrobis saxecvlileba 

ra aris imis mizezi, rom mravali saarbitraJo gadawyvetileba sainvesticio xel-
Sekrulebis sasargeblod iqna miRebuli. erT-erTi pasuxi aris saerTaSoriso samar-
TalSi gadawyvetilebebis mimRebi organos mier poziciis Secvla (masSi Semavali wev-
rebis). faqtobrivad, sainvesticio arbitraJis saqmeebze momuSave mravali arbitri 
profesionalia, swored is pirebi, romlebic sazRvris orive mxares arsebuli kompa-
niebis biznes davebze35 muSaobdnen. kerZo biznes samyaroSi biznes kontraqtis saval-
debulo pirobebi yvelaze yuradsaRebi (gasaTvaliswinebeli) sinamdvilea. Tu arbit-
ri ucabedad kerZo samarTalSi `saRi azris~ princips daeyrdnoba, aseT SemTxvevaSi 
kontraqtis pirobebi kerZo kontraqtis subieqtebad iTargmneba. sxvagvarad rom 
vTqvaT, `saRi azri~ saerTaSoriso komerciul arbitraJSi saerTaSoriso samarTlis 
arsebul wesrigSi cvlilebis momtan fenomenad gvevlineba.  

magram rogor SeiZleba davinaxoT es `SeWra“? ratom gaxda komerciuli arbitra-
Jis arbitri aseTi gavleniani figura saerTaSoriso samarTlis sivrceSi? 

araa rTuli avxsnaT, Tu ratom gaxda arbitri, romelic metwilad saerTaSoriso 
komerciul arbitraJSi muSaobda, aRniSnul sferoSi aseTi gavleniani piri. arbitra-
Jis sistemaSi, sainvesticio saxelSekrulebo arbitraJis mosarCele piri, magaliTad, 
kerZo biznes kompania, Tavad irCevs arbitrs. kompania cdilobs SearCios iseTi arbit-
ri, romelsac mniSvnelovani relevanturi gamocdileba da codna gaaCnia, gansakuT-
rebiT saerTaSoriso komerciul arbitraJSi, romelsac biznes korporaciebi sazR-
vris orive mxares warmoqmnili biznes davebis mogvarebis saSualebad iyeneben36. bu-

                                                                                                                                                         
25, 2010; Suzuki I., “Giovanna A Beccara and Others v. Argentine Republic (ICSID Case No. ARB/07/5),” JCA 
Journal, Vol. 57 (11), 20, 2010; Araki I., “Merrill & Ring Forestry v. Canada (UNCITRAL Case),” JCA Journal, 
Vol. 57 (11), 29, 2010; Iguchi N., “Vito G. Gallo v. Canada (Permanent Court of Arbitration),” JCA Journal, Vol. 
57 (12), 11, 2010; Ogawa K., “ATA Construction, Industrial and Trading Company v. The Hashemite Kingdom of 
Jordan (ICSID Case No. ARB/08/2),” JCA Journal, Vol. 57 (12), 18, 2010; Hayakawa Y., “Mobil Corporation 
and Others v. Republic of Venezuela (ICSID Case No. ARB/07/27),” JCA Journal, Vol. 58 (1), 28, 2011; Inose T., 
“Europe Cement Investment and Trade S.A. v. Republic of Turkey (ICSID Case No. ARB(AF)/07/2),” JCA 
Journal, Vol. 58 (2), 18, 2011; Ogawa K., “Rachel S. Grynberg, Stephen M. Grynberg, Miriam Z. Grynberg and 
RSM Production Corporation v. Grenada (ICSID Case No. ARB/10/6),” JCA Journal, Vol. 58 (3), 28, 2011; 
Ishikawa T., “Chemtura Corporation v. Canada (UNCITRAL Case),” JCA Journal, Vol. 58 (4), 28, 2011; 
Hamamoto Sh., “Malicorp Limited v. Republic of Egypt (CIRDI No. ARB/08/18),” JCA Journal, Vol. 58 (5), 27, 
2011; Idei N., “Fraport AG Frankfurt Airport Service Worldwide v. Republic of the Philippines (ICSID Case No. 
ARB/03/25 (Annulment Procedure)),” JCA Journal, Vol. 58 (6), 30, 2011; Yamamoto Sh., “Grand River 
Enterprises Six Nations, Ltd., Jerry Montour, Arthur Montour, Kenneth Hill v. United States of America 
(UNCITRAL Rules),” JCA Journal, Vol. 58 (7), 32, 2011; Araki I., “Yury Bogdanov v. Republic of Moldova, SCC 
Arbitration No. V (114/2009)”, JCA Journal, Vol. 58 (8), 46, 2011; Inose T., “Eureko B.V. v. The Slovak 
Republic, PCA Case No. 2008-13 (UNCITRAL Rules) “, JCA Journal, Vol. 58 (9), 32, 2011; Suzuki I., “Joseph 
Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18”, JCA Journal, Vol. 58(10), 34, 2011; Iguchi N., “GEA 
Group Aktiengesellschaft v. Ukraine, ICSID Case No. ARB/08/16”, JCA Journal, Vol. 58(11), 40, 2011; Koyama 
T., “Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. Mongolia (UNCITRAL 
Rules),” JCA Journal, Vol. 58(12), 46, 2011; Hamamoto Sh., “Italian Republic v. Republic of Cuba”, JCA Journal, 
Vol. 59(2), 22, 2012; Hayakawa Y., “Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17”, JCA 
Journal, Vol. 59(3), 14, 2012; Ishido Sh., “Hochtief AG v. The Argentine Republic, ICSID Case No. ARB/07/31”, 
JCA Journal, Vol. 59(4), 22, 2012. 

35  araa rTuli, davadginoT, Tu vin iyo arbitri TiToeul ICSID gaxsnil saqmeSi; ix. <http:// 
icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&reqFrom=Main&actionVal=ViewAllCases>. 

36  im masalebis gacnobiT, sadac, realurad, dadginda, Tu vin iyo arbitri TiToeul ICSID 
gaxsnil saqmeze, naTelia, rom konkretuli arbitrebis ricxvi, xSirad, iniSneboda mxolod 
mopasuxeebis mier rogorc mxaris (mopasuxis) mier daniSnuli arbitris saxiT. msgavsad, 
mosarCele, anu kerZo biznes korporacia cdilobs daniSnos moqmedi iuristi, romelic 
aqtiurad muSaobda arbitris an kolegiis wevris saxiT saerTaSoriso komerciul arbit-
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nebrivia, rom biznes korporaciebi Seecdebian daniSnon iseTi arbitri, romelsac ga-
aCnia unari martivad gaigos sainvesticio proeqtis faqtobrivi istoria (foni), biz-
neskoporaciis realuri Canafiqri aRniSnuli proeqtis farglebSi da Tavad davis 
warmoSobis mizezi37. 

garda amisa, tribunalis Tavmjdomares unda gaaCndes unari da gamocdileba 

sworad warmarTos saarbitraJo procesis procedurebi, rac araerTi saarbitraJo 

procesis moTxovnas warmoadgens. aseTi adamianuri resursebi SesaZlebelia martivad 

vipovoT saerTaSoriso komerciuli arbitraJis sferoSi, sadac saqmeebis sakmaod di-

di raodenoba ixileba. 

amgvarad, arbitrebis daniSnvis procesi mxareebs Soris arsebuli davis pirobeb-

Si, gansakuTrebiT biznes korporaciebis qceva, saerTaSoriso samarTlis farglebSi 

gadawyvetilebis mimRebTa kolegiis xedvaSi Sesabamis gavlenas axdens. aseve, icvleba 

mTeli gadawyvetilebis mimRebi Tanamegobrobis poziciac; sxvagvarad rom vTqvaT, 

axali perspeqtivis Semotana da saerTaSoriso komerciuli arbitraJis daSveba saja-

ro saerTaSoriso samarTlis sivrceSi aseve am cvlilebis Sedegia.  

 
3. saxelmwifoebi ganviTarebul qveynebSi, aseve, erTmaneTTan 

konkurenciaSi imyofebian 

ganviTarebul qveynebSi suverenulobis garkveuli gamovlinebis tipi aseve 

SezRudulia saerTaSoriso saxelSekrulebo sainvesticio reJimis mixedviT. aseTi 

tipis arbitraJi muSaobs kerZo samarTlis e. w. `saRi azris~ SemoWriT saerTaSoriso 

samarTlis praqtikaSi.  

garda amisa, ar unda dagvaviwydes, rom ganviTarebuli qveynebic ki kerZo biznes 

korporaciebisTvis daxmarebis gawevisaTvis mimarTul zewolas ganicdian. Tanamed-

rove msoflios biznes garemoSi, bizneskorporacia martivad afuZnebs Svilobil kom-

panias ucxo qveyanaSi, rogorc erTgvar platformas Semdgomi investirebisaTvis — 

Tuki is Tvlis, rom es qveyana misTvis saimedo biznes garemos sTavazobs38. aucileb-

lobis SemTxvevaSi, bizneskorporacias SeuZlia saTao ofisi ucxo qveyanaSi gadaita-

nos. sxvagvarad rom vTqvaT, ganviTarebuli qveynebis saxelmwifoebi zogjer qveyni-

dan msxvili gadamxdelebis gadinebis risks ganicdian da, Sesabamisad, iZulebulni 

xdebian maTTan rig sakiTxebze iTanamSromlon. Sesabamisad, investiciebis mosazidad 

ganviTarebuli qveynebi erTmaneTTan konkurenciaSi imyofebian. 

ganviTarebul qveynebSi konkurencia mimdinareobs, isini cdiloben kerZo biz-

neskorporaciebis zewoliT saerTaSoriso samarTlis kuTxiT axali samarTlebrivi 

wesrigi Seqmnan. 

 
bolo SeniSvnebi 

saarbitraJo samuSao jgufis bolo saqmianobis maxasiaTeblebia (UNCITRAL) gan-

sakuTrebiT 45 dan 52 sesiebamde, igive bahreinSi Sesabamisi samarTlebrivi bazis pro-

cesSi arsebuli CarTuloba. bahreinis oficialuri delegati Tavad am qveynis mkvid-

ri ar iyo. is erT-erTi didi britanuli iuridiuli firmis top partniori iyo, ro-

                                                                                                                                                         
raJSi — rogorc mosarCele mxaris mier daniSnuli arbitri. meti masalisTvis gadaamowmeT 
35 SeniSnviT moyvanili monacemTa baza (vebgverdze).  

37  kolegiis muSaobis standartuli nawilia gamoikvlios is detalebi potenciuri arbitre-
bisa, romelic maT istorias da saqmisadmi midgomas gulisxmobs da Tu aseTebad SeirCevian 
— maTi xedvis Sesaxebac informacia gaiRos. ix. Hayakawa Y., JCA Journal, Vol. 58 (5), 2010, 5. 

38  ix. SeniSnva 26. 
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melsac msoflio donis praqtika gaaCnda da sxvadasxva did bizneskoporaciebs warmo-

adgenda. aris, amrigad, bahreinis CarTuloba gaeros sakanonmdeblo procesSi uSua-

lod bahreinis saxelmwifos CaTulobis tolfasi? an iqneb saxelmwifo CarTuloba 

pirdapiri monawileobis maCvenebelia kerZo biznes samarTlis firmebisa Tu biznes 

korporaciebis gaeroSi sakanonmdeblo procesis mimdinareobisas39? 

es magaliTi xazs usvams imas, rom sainvesticio saxelSekrulebo arbitraJis gar-

Semo saerTaSoriso samarTalma arsebuli cvlilebebi ganicada — ara mxolod reJimis 

gamoyenebis TvalsazrisiT, aramed uSualod sakanonmdeblo mxrivac. sainvesticio sa-

xelSekrulebo arbitraJis gaTvaliswinebiT arsebuli samarTlebrivi wesrigi saer-

TaSoriso samarTalSi warmoadgens gamowvevas biznes korporaciebisTvis. 

unda movekidoT am fenomens, rogorc win gadadgmul nabijs? Tu miviCnioT igi 

qaosad? es fenomeni sxva sferoebzec gavceldeba? rogor unda SevxvdeT aseTi tipis 

gamowvevebs? 

 

 

                                                 
39  UNICITRAL-is samuSao saarbitro jgufi UNICITRAL-is wesebis gadaxedvaze muSaobda 45-e 

sesiidan moyolebuli, seqt. 11-15 2006 — 52 sesiamde (2010 wlis 1-5 Tebervali). aRniSnuli 
wesebi, proceduruli wesebis saxiT, seriozul variants warmoadgens sainvesticio 
saxelSekrulebo arbitraJis saqmeSi. wesebis gadaxedva kritikuli mniSvnelobisaa maTTvis, 
vinc sainvesticio saxelSekrulebo arbitraJis sferoSia CarTuli. meti informaciisTvis 
ix., <http://www.uncitral.org/uncitral/en/commission/working_groups/2Arbitration.html>. 
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Kimberlee K. Kovach   

The Lawyer's Duties and Responsibilities in Dispute Resolution  Good Faith                              

in Mediation – Requested, Recommended, or Required? A New Ethic 

I. Introductory Considerations 

The use of alternative dispute resolution (ADR) and specifically mediation1 has increased rema-
rkably over the last 20 years.2 While other ADR processes such as arbitration,3 neutral case evaluation,4 and 
the summary jury trial5 have been used increasingly more often, particularly within the court system,6 
mediation has become the most widely used.7 And although the use of mediation is not without criticism,8 
particularly within family law matters,9 the mediation boom continues.10 As a catalyst for, and a result of, 
the expanded use of mediation, a plethora of laws have been enacted, having increased from just over 500 
pages of edited statutes in a primary text on the subject in 198911 to over 2000 statutes in 1995.12 
Integration of ADR processes within the justice system also has been a recent development, assisted by the 
enactment of court rules and orders mandating ADR use.13  

                                                 
  Law Professor, ADR Expert, B.S. at Ohio State University , J.D. at Capital University School of Law in 

Columbus, Ohio. 
1  While much of the literature and therefore the references in this article are concerned with ADR generally, this 

paper's focus is primarily on the mediation process. Effort is made to be specific throughout this discourse since 
mediation is such a different and unique process as compared to the legal system. Although a good faith element 
probably would do no harm in the other ADR processes, its presence in mediation is paramount. 

2  See Resnik J.,Many Doors? Closing Doors? Alternative Dispute Resolution and Adjudication, Ohio St. J. on Disp. 
Resol., Vol. 10, 1995, 211, 218. 

3  Arbitration is an adversarial process by definition since the neutral makes a decision. See Goldberg et al., Dispute 
Resolution: Negotiation, Mediation and Other Processes, 2nd ed., 1992, 199-200. 

4  See generally Levine D. I., Early Neutral Evaluation: A Follow-up Report, Judicature, Vol. 70, 1987, 236 (asses-
sing the Northern District of California's experimental program of early neutral evaluation); Rosenberg J. 
D.,Folberg H. J.,Alternative Dispute Resolution: An Empirical Analysis, Stan. L. Rev., Vol. 46, 1994, 1487. 
(discussing the origins and development of early neutral evaluation). 

5  For general discussion and background of the summary trial process, see Alfini J., Summary Jury Trials in State 
and Federal Courts: A Comparative Analysis of the Perceptions of Participating Lawyers, Ohio St. J. on Disp. 
Resol., Vol. 4, 1989, 213; Posner R. A., The Summary Jury Trial and Other Methods of Alternative Dispute Reso-
lution: Some Cautionary Observations, U. Chi. L. Rev., Vol. 53, 1986, 366; and Vidmar N., Rice J., Jury-
Determined Settlements and Summary Jury Trials: Observations about Alternative Dispute Resolution in an 
Adversary Culture, Fla. St. U. L. Rev., Vol. 19, 1991, 89. 

6  See Katz L. V.,Compulsory Alternative Dispute Resolution and Volunteerism: Two-Headed Monster or Two Sides 
of the Coin?, J. Disp. Resol., 1993, 1, 13; Resnik, supra note 2, at 218. 

7  See Lande J.,How Will Lawyering and Mediation Practices Transform Each Other?, Fla. St. U. L. Rev., Vol. 24, 
1997, 839; Stempel J. W.,Reflections on Judicial ADR and the Multi-Door Courthouse at Twenty: Fait Accompli, 
Failed Overture or Fledgling Adulthood?, Ohio St. J. on Disp. Resol., Vol. 11, 1996, 297, 352-53. 

8  See Brinig M. F.,Does Mediation Systematically Disadvantage Women?, Wm. & Mary J. Women & L., Vol. 2, 
1995, 1, 6; Delgado R. et al.,Fairness and Formality: Minimizing the Risk of Prejudice in Alternative Dispute 
Resolution, Wis. L. Rev., 1985 1359, 1361;Fiss O. M.,Against Settlement, Yale L. J., Vol. 93, 1984, 1073, 1075; 
Grillo T., The Mediation Alternative: Process Dangers for Women, Yale L. J., Vol. 100, 1991, 1545, 1549. 

9  See Bryan P. E.,Killing Us Softly: Divorce Mediation and the Politics of Power, Buff. L. Rev., Vol. 40, 1992, 
441, 443. 

10  States are continuing to enact statutes and implement new programs. See, e.g., N.C. Sup. Ct. R. 1991, 1-10 
(amended 1996) (implementing mediated settlement conferences in superior court civil actions). 

11  See Rogers N. H.,McEwen C. A., Mediation: Law, Policy, & Practice, 2nd ed., 1994, § 13:01. 
12  See id. 
13  See generally Sherman E. F.,Court-Mandated Alternative Dispute Resolution: What Form of Participation Should 

Be Required?, SMU L. Rev., Vol. 46, 1993, 2079  (discussing the responsibilities of parties and their attorneys to 
participate in mandatory ADR). 
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 With such an expansion of ADR, particularly within the court system, we have witnessed the initial 
development of the “law of ADR.” That is to say, as these ADR processes have become more common 
within courts, the influence of the court system on ADR has been seen and felt dramatically. This court 
influence is evidenced by a growth in rules, procedures, and regulation in ADR, which makes these 
alternative processes more closely resemble procedural aspects of litigation.14 One scholar has even 
recently labeled this entire new culture “liti-mediation”15 where lawyers see mediation as merely another 
step or means in the litigation process by which the cases are brought to conclusion. 

 While some look at the legalization of ADR with a critical eye,16 others see it as inevitable, noting 
that the litigation system and ADR have common elements.17 The wisdom or irony of developing the 
practice and regulation of an alternative, by the very system that it set out to be an alternative to, can be 
debated at length. However, with regard to this article, I must move beyond that issue, and operate under 
the assumption that courts and legislatures will continue to decidemany of the primary and crucial issues 
concerning ADR use, and in particular mediation. Admittedly, “satellite” litigation surrounding ADR use 
has not been substantial,18 and few cases exist on issues such as Rule 16 good faith participation in pretrial 
conference19 and other such related matters. But as ADR continues to be integrated within the court system, 
one can assume that unless something dramatic occurs immediately, as issues arise, they will be decided by 
courts and other rule-making bodies.20 Recognizing that courts and legislatures are not the ones most 
familiar with ADR processes, it is hoped that educating those entities might result in more informed 
decisions and precise statutes. But first the issues which arise within the context of these practices must be 
addressed by those most familiar with it — the practitioners, theorists, and academics.21 It is with that goal 

that I have written this Article. It is an attempt to examine one crucial issue involved in the practice of 
mediation — good faith participation — and to provide an in-depth examination of how such a requirement 

could and should be enacted and implemented. 
Much of the literature in the ADR field is focused on neutrals and their behavior. For example, recent 

issues include the establishment of standards and ethics which will guide the neutral's conduct in a 
mediation or arbitration;22 who should or might regulate the practice of ADR;23 and what training and 
background neutrals must possess.24  

                                                 
14  See Rogers & McEwen, supra note 11, § 3:6. 
15  See Lande, supra note 7, at 3-4. 
16  See Menkel-Meadow C., Pursuing Settlement in an Adversarial Culture: A Tale of Innovation Co-opted or “The 

Law of ADR”, Fla. St. U. L. Rev., Vol. 19, 1991, 1, 12;see also Rogers & McEwen, supra note 11, §§ 1:04, 13:01. 
17  See Sherman, supra note 13, at 2082. 
18  The states of Texas and Florida, and more recently Indiana, primary leaders in the use of mandatory mediation in 

civil cases, have reported cases which address practices and procedures in mediation. 
19  See Sherman, supra note 13, at 2089. 
20  For a consideration of who should be making decisions about what real mediation is and, in particular, how it is 

practiced, see generally Kovach K. K., What Is Real Mediation, and Who Should Decide?, A.B.A. Disp. Resol. 
Mag., Vol. 3, 1996, 5. 

21  Although some individuals possess all three perspectives, it is important that all aspects are adequately represented 
which ideally enhances the thought, discussion, debate, and decision-making processes. 

22  Several attempts to enact Ethics and Standards of Conduct have been made. See, e.g., Fla. Sup. Ct. R. 10.120 
(discussing rules for certified and court-appointed mediators); Model Standards of Conduct for Mediators (1995) 
(adopted by the ABA Section of Dispute Resolution, the Society of Professionals in Dispute Resolution, and the 
American Arbitration Association); Ethical Guidelines for Mediators (Alternative Dispute Resolution Section of 
the State Bar of Texas 1994); Code of Professional Conduct (Colorado Council of Mediation Org. 1982) in 
Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict (1986). 

23  Differences of opinion exist on this issue, which is made more difficult because neutrals come from so many 
different primary or prior professions. Some attempts at regulation have been made by state supreme courts such 
as in Florida, Virginia, and North Carolina. See Fla. Sup. Ct. R. 10.120-.150 (1992). These are often criticized by 
those not within the legal profession. 

24  Difficulties arise because of the lack of consistency in training and education requirements. See Folberg J., Cer-
tification of Mediators in California: An Introduction, U.S.F. L. Rev., Vol. 30, 1996, 609, 609-10 (discussing a 
trend in California toward certification of mediators, rather than licensure); Society of Professionals in Dispute 
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My focus is not, however, on the neutral mediator or her behavior. Rather, it is on the other 
participants,25 particularly the lawyer-representatives.26 As the way we approach dispute resolution 
changed, literature became abundant with articles about the effect on courts and the legal system,27 the 
parties,28 and even the role of the lawyer as mediator.29 Although lawyers were given new methods for 
addressing the disputes of their clients, very little was provided in the way of guidance.30 It appeared that 
the advocates and other parties participating in a new and foreign process were expected to, almost 
automatically, change their behavior to conform to the nuances of the process. Such has not been the case. 
Even law schools, whose task, at least in part, is to prepare the student for practice,31 have steadily 
increased the course offerings on ADR topics; yet the focus is either an overview of the ADR universe, or 
the development of mediator skills in a clinical context.32 No courses or other law school activity, with one 
exception,33 is focused on the role of the lawyer advocate in mediation. Yet upon graduation and licensure, 
many new lawyers, particularly in the states of Texas, Florida, California, North Carolina, and Virginia will 
find themselves in mediations more often than in depositions. While it is partially the responsibility of the 

                                                                                                                                                         
Resolution (SPIDR), Ensuring Competence and Quality in Dispute Resolution Practice, Report No. 2 of the 
SPIDR Commission on Qualifications (1995) [hereinafter SPIDR Report]. 

25  The term “participant” is used to refer to all those participating in the mediation, other than the mediator. 
26  The term “lawyer-representative” is used to distinguish the attorney who represents a party in a mediation from 

the attorney who serves as the mediator. See also infra note 36 and accompanying text. 
27  See generally Kakalik J. S. et al., An Evaluation of Mediation and Early Neutral Evaluation Under the Civil 

Justice Reform Act, 1996; Gilson R. J., Mnookin R. H.,Disputing Through Agents: Cooperation and Conflict bet-
ween Lawyers in Litigation, Colum. L. Rev., Vol. 94, 1994, 509 (exploring dilemma of prisoners in ADR the pro-
cess); Menkel-Meadow C.,Whose Dispute Is It Anyway?: A Philosophical and Democratic Defense of Settlement 
(In Some Cases), Geo. L. J., Vol. 83, 1995, 2663 (discussing how to know when to support or oppose a settle-
ment). 

28  See McEwen C. A.,Maiman R. J., Mediation in Small Claims Court: Achieving Compliance Through Consent, L. 
& Soc'y Rev., Vol. 18, 1984, 11, 11 (associating the likelihood that parties will live up to their agreements more in 
mediation than in adjudication); Pearson J., Thoennes N., Divorce Mediation: Reflections on a Decade of Re-
search, in Mediation Research: The Process and Effectiveness of Third-Party Intervention, Kenneth Kressel & 
Dean G. Pruitt eds., 1989, 9, 9-10 (discussing the use of non-adversarial approaches in contested child custody 
cases); Roehl J. A., Cook R. F., Mediation in Interpersonal Disputes: Effectiveness and Limitations, in Mediation 
Research: The Process and Effectiveness of Third-Party Intervention, Kenneth Kressel & Dean G. Pruitt eds., 
1989, 31, 32 (discussing the effectiveness of resolution of disputes between conflicting parties). 

29  See Riskin L. L., Toward New Standards for the Neutral Lawyer in Mediation, Ariz. L. Rev., Vol 26, 1984, 329, 
329-30; Riskin L. L., Mediation and Lawyers, Ohio St. L. J., Vol. 43, 1982, 29, 29-30  [SeniSvna Riskin, 
Mediation and Lawyers] (identifying mediators as the primary method to resolve disputes and lawyers growing 
involvement in this method of dispute resolution); Zerhusen K. A.,Reflections on the Role of the Neutral Lawyer: 
The Lawyer As Mediator, Ky. L.J., Vol. 81, 1992-93, 1165, 1166. 

30  Very little has been written directed to the lawyer advocate. But see Galton E. R., Representing Clients in 
Mediation, 1994, vii-xi (providing insight to trial lawyers in the mediation process); Murray J. S. et al., Processes 
of Dispute Resolution, 2nd ed. 1996 (focusing on the role of lawyers in alternatives to litigation, such as 
negotiation, mediation, and arbitration); Plimpton D.,Mediation of Disputes: The Role of the Lawyer and How 
Best to Serve the Client's Interest, Me. B. J., Vol. 8, 1993, 38, 38, 40-44 (discussing the evolving role of ADR and 
a brief overview of various ADR options to help focus the role of the lawyer in a mediated dispute). 

31  See Legal Education and Professional Development - An Educational Continuum, Report of the Task Force on 
Law Schools and the Profession: Narrowing the Gap 233-72 ABA Sec. Legal Educ. & Admissions to B., 1992 
(addressing the role of law schools in educating future lawyers on alternatives to conventional lawyering) 
[hereinafter MacCrate Report]. 

32  See Stark J. H.,Preliminary Reflections on the Establishment of a Mediation Clinic, Clin. L. Rev., Vol. 2, 1996, 
457, 458.A Report of the AALS (Association of American Law Schools) Clinical Section indicates that some law 
schools have mediation clinics where the students are able to mediate cases. Most of these schools also have a 
ADR survey course offered at least once a year. (on file with author). 

33  I personally, due to the suggestion of Ed Sherman, now Dean of Tulane Law School, and the urging of Nancy 
Rogers, Associate Dean at the Ohio State University College of Law, created and conducted a statewide 
“Mediation Competition,” along the line of the other moot court activities which provide law students an 
opportunity to practice and exhibit skills involved in representing clients in mediation. The focus of the 
competition, which was conducted as other competitions, was not, of course on the mediator, but rather on the 
lawyer advocate and his effectiveness in the mediation. It is hoped that eventually the competition will gain 
national status and become sponsored by the ABA Law School Divisions. 
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organized bar and CLE providers to offer this practical education,34 to do so is difficult since they, for the 
most part, are unfamiliar with the process. 

 Mediation provides a different paradigm for dispute resolution _ one which includes collaboration, 

creativity, and often cooperation.35 Participants, and in particular attorney-advocates36 find that old 
behaviors are no longer helpful nor appropriate. In fact, previously learned tactics can often damage the 
potential for resolution.37 I recognize that changing, almost overnight, the mindset and behavior of lawyers, 
is a most formidable task. Yet if mediation is to survive as an alternative and fulfill any of the expectations, 
objectives, and goals of the process, which range from cost and time savings to satisfaction in settlement 
and empowerment, then the way the process is approached must be changed. The participants, the parties, 
and the lawyers must not be able to use the process to gain adversarial advantage which intentionally 
disadvantages other parties. This contradicts the goal of attaining a mutually satisfactory solution. 
Mediation, even within the context of the legal system, should maintain certain characteristics if it is to be a 
separate, viable alternative to adjudication. 

 Otherwise, mediating will be left as nothing but another pretrial procedural hoop in the litigation 
process. While litigation itself is not inherently bad or wrong,38 mediation became prominent because it 
offered a very different alternative. The litigation system, based on the win-lose dichotomy, encourages an 
adversarial approach. Conversely mediation relies on an interest-based collaborative approach to problem 
solving. These differences need to be maintained and even emphasized so that each process retains its 
individual identity and the two are not confused or blended. Each process can then achieve its objective, 
whether determining a winner and loser or alternatively reaching a mutually satisfactory agreement. Parties 
to a dispute are then able to select that process which they determine best for resolution of the matter.39  

 In order to maintain the integrity of the mediation process, the conduct of the participants must be 
consistent with its goals and objectives. Should participation in mediation include specifically a 
demonstration of good faith? In essence, can good faith participation be expected of the participants? Can 
the presence of good faith in the process influence the parties' participation? And if so, should it be merely 
requested, be recommended or be required? 

 
II. Mandatory Mediation and Accompanying Issues 

 
A. The Conceptual Framework 

 
 Issues of participation in mediation, and in particular good faith, are intertwined with the subject of 

mandatory or compulsory participation in ADR.40 While controversial, and in some jurisdictions still 
unsettled, mandatory mediation is on the increase.41 However, this article will not continue the debate about 

                                                 
34  See MacCrate Report, supra note 31, at 273-317. 
35  This is of course assuming the facilitative and “all-gain” view of the process. See infra notes 194-99 and 

accompanying text (discussing various parties' goals in the mediation process). 
36  “Attorney-advocates” is the term I use to designate those attorneys who participate in mediation in the role of 

representative of one of the parties. Attorneys may also participate in mediation as a party or often serve as the 
mediator. The focus here, however, and of this paper is on the attorney advocate _ her duties and responsibilities. 

37  One must realize that in mediation it takes the agreement of the person across the table to reach a resolution. 
38  But see Menkel-Meadow C., The Trouble with the Adversary System in a Postmodern, Multicultural World, Wm. 

& Mary L. Rev., Vol. 38, 1996, 5, 6 (arguing that the adversary system is inadequate for satisfying important go-
als of any legal or dispute resolution system). 

39  See generally Sander F. E. A.,Goldberg S. B., Fitting the Forum to the Fuss: A User-Friendly Guide to Selecting 
an ADR Procedure, Negotiation J., Vol. 10, 1994, 49 (detailing methods of matching ADR processes with specific 
case characteristics). 

40  See Katz, supra note 6, at 1-2; Nelle A., Making Mediation Mandatory: A Proposed Framework, Ohio St. J. on 
Disp. Resol., Vol. 7, 1992, 287, 304; Resnik, supra note 2, at 218-19; Sherman, supra note 13, at 2085-86; Winston 
D. S., Comment, Participation Standards in Mandatory Mediation Statutes: “You Can Lead A Horse to Water....”, 
Ohio St. J. on Disp. Resol., Vol. 11, 1996, 187, 188. 

41  See N.C. Gen. Stat. § 7A-38.1(f) (1995) (requiring parties and their representatives to attend a pretrial mediated 
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the merits of mandatory versus voluntary mediation but rather, will focus on the parties' behavior once at 
the mediation. It can be assumed that if good faith is necessary, it should be present in either a mandatory 
or voluntary context. While the focus of other discussions of good faith has been court-ordered mediation,42 
which, for obvious reasons, is the situation where good faith can be enforced, it should not be limited. 
Although some commentators believe that mediation can be a different process depending upon how it is 
conducted,43 others urge that mediation be a constant process across contexts.44 Whether the dispute has 
been legalized45 should not make a difference in how the process is conducted. Therefore, although the 
ideas and arguments presented herein are made primarily in reference to court-annexed mediation, since 
that is what the cases and statutes address and the context in which lawyers will likely participate, the intent 
is for broader application.46 Likewise, this work is primarily centered around the assumption that the parties 
are going to mediation in a predominantly mandatory scheme; however, the same suggestions and 
conclusions can be applied to the process where the parties enter mediation voluntarily. 

 A few articles have examined what participation in ADR means,47 including the concept of good 
faith,48 with the focus on court referred cases. While examination of peripheral issues involved in ADR 
generally is necessary for perspective, my focus is only on mediation, rather than the other ADR processes, 
many of which have more elements in common with litigation. The purest or classic mediation process,49 
where the mediator facilitates communication, understanding, and joint creative problem solving, and 
refrains from evaluating the merits of the case, is the ADR process most unfamiliar to lawyers. Good faith 
is therefore most relevant and necessary because the process differs from other previously learned methods 
of dispute resolution, in which an adversarial approach is appropriate.50  

 
B. Other Issues Distinguished from Good Faith 

 Many procedures which foster settlement through mediation exist.51 These include obligatory 
attendance at a mediation;52 payment of mediator's fee;53 a required exchange of information;54 and even 
the payment of a penalty if one does not do better at trial than at mediation.55 Attendance at mediation 

                                                                                                                                                         
settlement conference). 

42  See Sherman, supra note 13, at 2081-84; Winston, supra note 40, at 188. 
43  See Riskin L. L.,Understanding Mediators' Orientations, Strategies, and Techniques: A Grid for the Perplexed, 1 

Harv. Negotiation L. Rev. Vol. 1, 1996, 7, 84457; Lande, supra note 7, at 844-57. Both Lande and Riskin urge the 
pluralist concept of mediation with inclusion of all approaches. 

44  See Kovach K. K., Love L. P., “Evaluative” Mediation Is an Oxymoron, Alternatives to the High Cost of Litig., 
Vol. 14, 1996, 31, 31. 

45  Legalization of a dispute is a term I often use to describe what happens to a conflict when lawyers and the court 
system have been accessed. 

46  See infra Part VIII.E.1 (discussing rationale for giving good faith a constant definition in differing contexts). 
47  See Sherman, supra note 13, at 2096; Winston, supra note 40, at 197 
48  See Alfini J. J., Trashing, Bashing, and Hashing It Out: Is This the End of “Good Mediation” ?, Fla. St. U. L. Rev., 

Vol. 19, 1991, 47, 63; Sherman supra note 13, at 2089; Biller T., Comment, Good Faith Mediation: Improving Ef-
ficiency, Cost, and Satisfaction in North Carolina's Pre-trial Process, Campbell L. Rev., Vol. 18, 1996, 281, 292. 

49  The issue of what mediation is will be in part definitional; the process which I refer to in this Article is the view of 
the mediator as a facilitator who assists the parties in problem solving. Yet, as later pointed out, the requirement of 
good faith is necessary in the other views of the process as well. See infra notes 244-65 and accompanying text. 

50  Therefore, to allow a number of different activities to be called “mediation” only confuses the issue. If this 
practice is continued, lawyers will never distinguish between the processes, and mediation will lose all potential to 
establish a different paradigm for resolving disputes. 

51  See Rogers & McEwen, supra note 11, § 7:06. 
52  See Triad Mack Sales & Serv., Inc. v. Clement Bros. Co., 438 S.E.2d 485, 488 (N.C. Ct. App. 1994) (affirming a 

default judgment for failure to attend court-ordered mediated settlement conference); Decker v. Lindsey, 824 
S.W.2d 247, 251 (Tex. App. _ Houston [1st Dist.] 1992, no writ) (compelling litigants to participate in alternative 
dispute resolution procedure). 

53  See Rogers & McEwen, supra note 11, § 7:06; Nelle, supra note 40, at 303; Sherman, supra note 13, at 2089. 
54  See Rogers & McEwen, supra note 11, § 9; Sherman, supra note 13, at 2089 
55  See Rogers & McEwen, supra note 11, § 7:04 (discussing “Michigan Mediation,” where the party choosing to go 

to trial must improve the amount by at least ten percent or pay the other party's costs and attorney's fees). 
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along with an exchange of information are treated as critical elements of good faith.56 However, payment of 
the fee and penalties for failure to reach an agreement are not, and are viewed as separate issues unrelated 
to good faith. 

A number of actions, taken to encourage settlement of a matter, can be seen as coercive. Coercion is 
often perceived as incompatible with mediation.57 Coercion can come from the court, where the parties are 
essentially told to reach an agreement, or the more subtle approach of hinting to the lawyers that they won't 
like the results of a trial. Coercion can also come from the mediator. For example, the mediator may not 
allow the participants to leave the mediation until an agreement is reached.58 Good faith should not be 
coercive. While the good faith requirement might include remaining at the mediation, the length of time to 
remain should be reasonable, such as two or three hours rather than overnight. 

Self-determination or freedom of choice, the bedrock of the mediation process, is related to good 
faith as is the concept of fairness. Urging self-determination might seem inconsistent with the requisite 
good faith in the process. Although self-determination is stressed as a basis of the process,59 it is also 
recognized that many parties are not sufficiently familiar with mediation so as to know the nuances and 
what specific conduct is appropriate. Guidelines or even requirements like that of good faith can provide at 
least a framework for the parties to work within. Fairness is considered in both the process and the result of 
mediation. Yet fairness is a troublesome term, in that it, too, is in the eye of the beholder.60 Mediation 
should provide a fair process to all of the participants while leaving the result and its fairness issue to them. 

Mediation is sometimes defined as facilitated negotiation. The subject of good faith in direct 
negotiations in both the labor context and outside has been contemplated, and is included in terms of 
definitional discussions. And although good faith in direct negotiations, whether conducted by the 
principles or the lawyers, would most likely be beneficial, that is not the subject of this piece. Because of 
the different characteristic – the presence of a neutral third party, the mediator _ direct negotiation is a 

distinguishable process and therefore should not be implied in the following analysis. 
The conduct of the mediator is also not the focus of this writing. It will be assumed that the mediator 

is one who adheres to current established ethical guidelines,61 however problematic.62 However, to require 
good faith on the part of the parties causes a reconsideration of the mediator's role especially in the event of 
an allegation of bad faith.63 The mediator's role, as impartial, and in maintaining all confidences of the 
proceeding, may have to be compromised in order to implement a good faith requirement with substance.64 
This will be addressed in a later section.65  

                                                 
56  See infra Part VIII.D (discussing factors which could be included in a rule or statute compelling good faith). 
57  See Rogers & McEwen, supra note 11, § 7:03; Katz, supra note 6, at 41 
58  Although force was not used, in some Texas mediations which lasted until 7:00 a.m. the next morning, the parties 

reported that they felt that they could not leave. 
59  See Feerick J. et al., Standards of Professional Conduct in Alternative Dispute Resolution, J. Disp. Resol., 1995, 

95, 101; Model Standards of Conduct for Mediators, supra note 22, § I. 
60  See McEwen C. A. et al.,Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring Fairness in Di-

vorce Mediation, 79 Minn. L Rev., Vol. 79, 1995, 1317, 1323. 
61  See Feerick, supra note 59, at 95. 
62  See Menkel-Meadow C., Ethics in Alternative Dispute Resolution: New Issues, No Answers From the Adversary 

Conception of Lawyers Responsibility, S. Tex. L. Rev., Vol. 38, 405, 442-46 (providing an analysis of the 
problems with enacting ethical guidelines in ADR). 

63  See infra Part VIII.C. for a definition of good faith by the absence of bad faith, and the converse where a lack of 
good faith can be demonstrated as the presence of bad faith. 

64  See infra Part VII.B (discussing the inherent conflict in a mediator's role in promoting communication between 
parties and confidentially disclosing a party's failure to comply with the mediation process). 

65  See id. 
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III. Current Status of Good Faith in Mediation 

 Although the issue of good faith in dispute resolution procedures has been addressed elsewhere,66 the 
dilemma of conflicting positions on the matter of good faith which arose in Texas,67 made the issue ripe for 
additional exploration. The confusion demonstrated the particular need for an expansive consideration of good 
faith issues and an analysis of the practical implications of establishing such a requirement. While the quandary 
currently exists in Texas, other states and programs have begun to consider the issue.68 Reference to additional 
states and practices can be instructional. 

 The field of mediation, which has developed over twenty years,69 is now viewed as having two distinct 
foci — community-based70 and court-annexed.71 However, prior to this development, mediation was used 

extensively in labor and collective bargaining matters.72 While current practices have not routinely been adapted 
from the labor field, an analogy could be helpful in addressing some issues. Labor, community-based, and court-
annexed mediation share similar goals such as the expeditious settlement of disputes.73 And while in most 
community and court programs a failure to reach an agreement will not be as consequential as walkouts or 
strikes, a settlement can be just as beneficial and desirable. Requirements for good faith are also present in 
farmer-lender and divorce mediation statutes. These examples provide a starting point for examining a good faith 
requirement. 

 In labor negotiations, duties in collective bargaining involved an open mind and a reasonable effort to 
reach a common ground, but did not mandate reaching an agreement.74 An employer's failure to bargain as 
prescribed was seen as unfair.75 Though often termed a duty to bargain in good faith, such conduct can also be 
seen as good bargaining practice.76 

 Providing additional definitions, the NLRB (National Labor Relations Board) and the courts asserted that 
labor negotiators were not to employ the “take it or leave it” approach when bargaining collectively.77 Instead, 
the negotiator's duty is to “engage in discussion” and listen to proposals as well as provide basis for 
disagreement.78 The United States Supreme Court added its perspective on collective bargaining by stating that 
“fruitless marathon discussions” should not be encouraged, but rather by talking issues through, the parties might 
“hit upon some novel compromise of an issue which has been thrashed over and over.”79 

 There is also reference to good faith in recent statutes which mandate the use of mediation. One 
specific area is the mediation of farmer-lender disputes.80 For example, in Minnesota, in farmer-lender 

                                                 
66  See Alfini, supra note 48, at 63-66; Sherman, supra note 13, at 2089; Biller, supra note 48, at 291. 
67  See infra notes 101-06 and accompanying text (discussing conflict between a state statute and the case law on the 

issue of required good faith). 
68  See Alfini, supra note 48, at 63; Winston, supra note 40, at 197-201; Biller, supra note 48, at 297. 
69  See Rogers & McEwen, supra note 11, § 5:02. 
70  See Duffey K. G., Introduction to Community Mediation Programs: Past, Present, and Future, in Community Me-

diation: A Handbook for Practitioners and Researchers, Karen Grover Duffey et al. eds., 199121, 26-27; see also 
Primm E. B., The Neighborhood Justice Center Movement, Ky. L.J., Vol. 81, 1992-93, 1067, 1075 (discussing 
reviews of the history of the community based movement). 

71  See Resnik, supra note 2, at 218-19 (looking at the development of court-annexed ADR). 
72  See Rogers & McEwen, supra note 11, § 5:01. 
73  See Dade J. M., Note, Negotiating in Good Faith: Management's Obligation to Maintain the Status Quo During 

Collective Bargaining Under the Railway Labor Act, J. Disp. Resol., Vol. 2, 1992, 395, 395. 
74  See Cox A., The Duty to Bargain in Good Faith, Harv. L. Rev., Vol. 71, 1958, 1401, 1405. 
75  See id. at 1401. 
76  See id. at 1403. 
77  Id. at 1411; see NLRB v. General Elec. Co., 418 F.2d 736 (2d Cir. 1969) (finding that employer used take-it-or-

leave-it approach to negotiations); see also Craver Ch. B., Effective Legal Negotiation and Settlement, 2nd ed., 
1993, 173-75 (discussing Boulwareism technique); Sherman, supra note 13, at 2092-93 (referring to the approach 
known as Boulwarism). 

78  Cox, supra note 74, at 1411. 
79  Id. at 1412 (citing NLRB v. American Nat'l Ins. Co., 343 U.S. 395, 404 (1952)). 
80  See Riskin L. L.,Two Concepts of Mediation in the FMHA's Farmer-Lender Mediation Program, Admin. L. Rev., 

Vol. 45, 1993, 21, 34. 
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cases, there exists a clear obligation of good faith.81 The statute, which concludes with a general catch-all 
phrase of “other similar behavior which evidences lack of good faith by the party,”82 defines what 
participating in good faith specifically includes. Elements of good faith consist of attendance and 
participation in mediation sessions; providing full information regarding finances; designation of an 
individual with full settlement authority; a written statement of debt restructuring alternatives and reasons 
why alternatives are unacceptable; and release of necessary expenses by the creditor.83 Moreover, the 
mediator is the person designated to make the decision about good faith as he must file the affidavit which 
states a party was not in good faith.84 However, the court may review the mediator's finding on an abuse of 
discretion basis, and remedies are provided if an abuse of discretion is found.85 

With regard to good faith in general court-annexed mediation cases, the First Court of Appeals in 
Texas first addressed this issue in Decker v. Lindsey.86 In the Decker case, the trial court had signed a form 
order which required, inter alia, that the parties go to mediation and also “participate in the proceedings in 
good faith.”87 The Decker court, while acknowledging that the trial court has the authority to mandate that 
the parties go to mediation, stated clearly that the court could not make the parties exhibit good faith in 
their negotiations.88  

Other states have decided cases similar to Decker. Florida recognized the absence of a good faith 
requirement in court-ordered mediation in Avril v. Civilmar.89 In Avril, the trial court sanctioned the 
defendant for refusing to make a settlement offer at a court-ordered mediation. The court of appeals quashed 
the order, relying on the fact that the mediation statute only allowed sanctions for the failure to appear at 
mediation, not for the refusal to mediate or negotiate in good faith.90 Similarly, the Supreme Court of 
Colorado held that the defendant did not demonstrate bad faith where he failed to disclose at the initiation of a 
court-ordered pretrial settlement conference that the maximum offer to plaintiff would be only $300.91 The 
basis for the court's decision was that the defendant had provided the court with a statement outlining his 
position and this limit, and that a party should not be compelled to reach a settlement when no liability was 
claimed.92 Likewise, the Georgia Supreme Court acknowledged, in Department of Transportation v. City of 
Atlanta,93 that while the trial court could refer the parties to mediation, it could not do so under penalty of 
contempt should they fail to settle.94 In a similar vein, Iowa's highest court in Graham v. Baker95 noted that 
while a statute required the parties to participate in mediation, participation was complete by their presence at 
mediation even if the only statement made was that the position was not negotiable.96 

Yet in other jurisdictions, contrary to Decker, Avril, and others, there is a requirement of good faith 
in mediation, and use of this requirement appears to be increasing. For example, the Indiana rules for ADR 
proceedings contain both a provision requiring good faith in mediation97 and a procedure for sanctions 
upon failure to comply.98 In Maine, the legislature requires mediation in domestic relations cases to be in 

                                                 
81  See Minn. Stat. Ann. § 583.27(1)(a) (West 1996). 
82  Id. § 583.27(1)(a)(6). 
83  Id. § 583.27(1)(a). 
84  Id. § 83.27(2). 
85  See id. § 583.27(6)(a),(b). 
86  824 S.W.2d 247 (Tex. App. _ Houston [1st Dist.] 1992, no writ). 
87  Id. at 249. 
88  See id. at 251; see also McPheeters Ch. J., Note, Leading Horses to Water: May Courts Which Have the Power to 

Order Attendance at Mediation Also Require Good-Faith Negotiation?, J. Disp. Resol., Vol. 2, 1992, 377, 380. 
89  605 So. 2d 988 (Fla. Dist. Ct. App. 1992). 
90  See id. at 989. 
91  See Halaby, McCrea, & Cross v. Hoffman, 831 P.2d 902, 908 (Colo. 1992) (en banc). 
92  See id. 
93  380 S.E.2d 265 (Ga. 1989). 
94  Id. at 268. 
95  447 N.W.2d 397 (Iowa 1989). 
96  Id. at 401. 
97  Ind. Code Ann. tit. 34, Appendix on ADR, Rule 2.1 (West 1996). 
98  Id. at Rule 2.11. But see State v. Carter, 658 N.E.2d 618, 622 (Ind. App. 1995) (finding no bad faith). 
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good faith.99 The court may sanction a party for failing to make a good faith effort to mediate, but only if an 
agreement is not reached. The sanctions however, could be quite costly, including default judgment and 
attorneys' fees. In the only reported case to date addressing the statute, the focus was on the agreement, and 
there was no allegation made that good faith was absent.100 Other states' statutes, such as those in Florida, 
Kansas and Washington, also include a good faith requirement for family law mediation.101 

 In addition to family law, other specialized applications of mediation have a requirement of good 
faith. Examples include mobile home mediation in Washington,102 insurance claims in Florida,103 and the 
mediation of labor matters for education in Kansas.104 The Kansas statute also defines bad faith.105 Perhaps 
the next step following the trend of required attendance at the mediation106 will be the duty of a good faith 
effort in mediation. 

Not surprisingly, reliance on Decker and subsequent cases has led to a number of difficulties for the 
mediation process within Texas. Yet Decker has not been directly challenged. During the last legislative 
session however, it appears that the Texas legislature did attempt to overrule the Decker case, particularly 
with regard to family law cases. With an amendment to the Texas Family Code, the parties are now 
required to include in the first pleading filed, a provision which states the following: 

 I am aware that it is the policy of the state of texas to promote the amicable and nonjudicial 
settlement of disputes involving children and families. I am aware of alternative dispute resolution methods 
including mediation. While i recognize that alternative dispute resolution is an alternative to and not a 
substitute for a trial and that this case may be tried if it is not settled, i represent to the court that i will 
attempt in good faith to resolve contested issues in this case by alternative dispute resolution without the 
necessity of court intervention.107 

 Furthermore, the pleading must be signed by the party.108  
While the term “alternative dispute resolution” is used in the statute, for the most part mediation is 

the process that is being used in the Texas family courts. However, there is some use of arbitration.109 So 
how do the Texas courts reconcile this provision with the Decker case? We have yet to see. The legislation 
is without a detailed legislative history; however, an interview with the bill's author110 provided that the 
primary purpose of the provision was educational. It is hoped that the individual clients, the real parties to a 
lawsuit, will learn about and consider dispute resolution methods. It is unclear as to the necessity of the 
inclusion of good faith other than to establish the proper mind-set of the parties. While some argue that this 
is incompatible with pending litigation,111 others, including scholars and courts, realize that without some 
requirement regarding participation, maybe even good faith, efforts to resolve the case may be futile.112  

                                                 
99  Me. Rev. Stat. Ann. tit. 19, § 214(4) (West 1995). 
100  Bennett v. Bennett, 587 A.2d 463, 464 (Me. 1991). 
101  Fla. Stat. Ann. § 627.745(d) (West 1996); Kan. Stat. Ann. § 72-5430(c)(4) (1992); Wash. Rev. Code § 59.20. 

080(2) (1996). 
102  Wash. Rev. Code §59.20.080(2) (1996). 
103  Fla. Stat. Ann. § 627.745(d) (West 1996). 
104  Kan. Stat. Ann. §§ 72-5427, 72-5430(c)(4) (1992). 
105  Id. § 72-5430 (1992). 
106  Rogers & McEwen, supra note 11, § 7:06. 
107  Originally Tex. H.B. 433, 74th Leg., R.S. (1995), now Tex. Fam. Code Ann. § 3.522 (Vernon Supp. 1997). 
108  Tex. Fam. Code Ann. § 3.522(b) (Vernon Supp. 1997). 
109  See, e.g., Tex. Fam. Code Ann. §153.0071 (Vernon 1995) (listing procedures for alternative dispute resolution in 

suits affecting the parent-child relationship); Gagnon S. W., Family Law Mediation Training Seminar, South Te-
xas College of Law, Aug. 17, 1995 (on file with author). 

110  See Telephone Interview by Gretchen M. Umbeck with bill's author, Honorable John Montgomery (June 1995). 
For additional detail, see Umbeck G. M., Good Faith in Resolving Disputes in The Family Courts: What H.B. 433 
May Mean to Mediation in Texas, 6 (discussing good faith requirement proposed by HB 433) (unpublished manu-
script on file with author). 

111  See Sherman, supra note 13, at 2094, 2112. 
112  See Katz, supra note 6, at 21; McPheeters, supra note 88, at 391. 
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 In some situations good faith is presumed to be part of mediation. Literature on mediation includes 
an explicit comment that good faith is part of the process. Even Deans Sherman and Alfini, and practitioner 
Galton who, in some works have pointed out problems with a good faith requirement,113 have elsewhere 
gone on record as including good faith as part of mediation.114 

 And finally, many agreements which contain provisions requiring mediation of future disputes state 
and that the mediation is to be done in “good faith.”115 Clearly the purpose is to have a commitment to the 
process in advance of a dispute. However questions may later arise about the enforceability of the good 
faith requirement on the contractual agreements to mediate. 

 
IV. Problems With the Absence of Good Faith 

 As the component of good faith and the wisdom of such a requirement is contemplated, 
consideration must be given to the absence of this element. Until very recently, many mediations were 
conducted with an assumption that good faith was to be present. Agreements to mediate include good faith 
participation and when describing mediation, both academic116 and practice-oriented117 literature include 
good faith as part of the process. Yet, once Decker was decided, and lawyers in Texas have become aware 
that good faith need not be present, mediation has often been treated as nothing more than another step in 
the litigation path to the courthouse. This view of mediation is coincidental with, and likely caused by the 
assimilation of mediation within the legal system.118 Yet if good faith participation was required, mediation 
would likely be a different process, one more consistent with earlier definitions, such as assisting parties in 
reaching a mutually satisfactory or acceptable resolution and assisting individuals in achieving a new 
perception of their relationship and attitudes.119 

Certainly difficulties arise when any new process is implemented. In the case of mediation, obstacles 
exist, likely because it is so different from other processes familiar to lawyers. While other ADR procedures 
such as case evaluation or arbitration are distinct from the traditional trial processes, and, accordingly, 
approached differently, they are nonetheless adversarial. Praise for ADR in general is often focused on 
benefits to the court, specifically settlement; but additional attributes of ADR have been acknowledged, many 
of which are more prevalent in mediation than the other processes. Assisted-dialogue, cooperative 
(collaborate) problem solving, reality testing, empowerment, flexibility and beneficial solutions are among 
these special characteristics of ADR.120 Moreover, the use of ADR can often result in better outcomes for the 
parties, can strengthen the public justice system, and may even result in a more civil society.121 Can these 
devices exist at all in an environment where good faith is absent? Although other components of ADR, such 
as evaluation and testing of positions, can occur where parties make no commitment to good faith, other 
process characteristics such as collaboration and empowerment cannot. Thus, positive attributes of ADR, 
most common in mediation, may not exist where participants lack good faith. 

                                                 
113  See Alfini, supra note 48, at 65-66; Galton, supra note 30, at 178; Sherman, supra note 13, at 2089-94. 
114  See Alfini, supra note 48, at 66 (reporting that although difficulty exists with enforcement of a good faith element 

in mediation, a majority of lawyers in his survey think it necessary); Murray et al., supra note 30, at 370. See 
generally Galton E. R., Kovach K. K., Advanced Civil Trial Law Conf. at South Texas College of Law, Problem 
Areas in Alternative Dispute Resolution: A Practitioners List of Dos and Do Nots, Feb. 27, 1997 (on file with 
South Texas College of Law CLE department). 

115  See Shade J., The Oil and Gas Lease and ADR: A Marriage Made in Heaven Waiting to Happen, Tulsa L.J., Vol. 
30, 1995, 599, 645. 

116  Murray et al., supra note 30, § 36.01. 
117  See generally Kovach K. K., Mediation: Principles and Practice, West, 1994, 16-18. 
118  See Lande, supra note 7, at 3-4. 
119  See Kovach, supra note 117, at 16-18; Moore Ch. W., The Mediation Process, 2nd ed., 1996, 15; Fuller L. L., 

Mediation _ Its Forms and Functions, S. Cal. L. Rev., Vol. 44, 1971, 305, 325 
120  See Sherman, supra note 13, at 2082. 
121  See McGovern F. E., What Are the Questions We Should Ask About Court-Annexed ADR?, Presentation at the 

ABA Civil Just Reform Act Implementation Conference, 1997 (on file with author). 
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Mediation facilitates negotiation;122 in labor negotiations it was recognized that if good faith is not 
present, and each side is then able to employ economic weapons, then no resolution will ever be reached.123 
Perhaps then it would be a waste of time to initiate negotiations. But, if participants refrain from adversarial 
behavior and maintain a status quo, time is allowed for amicable and constructive resolution.124 The same 
rationale can apply to disputes in general, even though the presence of good faith or honesty in legal 
negotiation has been criticized.125 For example, if during a mediation, one party fails to cooperate, perhaps 
by withholding information, how can other parties be expected to cooperate? When participants come to 
mediation from an adversarial context, often tactics which emphasize and continue adversarial behavior are 
employed;126 if good faith participation is not required, the entire procedure will be frustrated. 

In an argument urging coercion by the court in settlement, it was recognized that defendants who 
have the express objective of dilatory tactics and the goal of maintaining the status quo may not bargain in 
good faith.127 In this instance, mediation would be fruitless. Where no desire or effort to settle exists in a 
distributive negotiation,128 and one side refuses to move or makes increments of increase or decrease so 
small as to insult the other, it cannot be expected that the other side will make any move, and the 
negotiation ceases.129 Although these tactics have been recognized as specific negotiation strategies to be 
employed,130 others take a critical view of this conduct and urge change.131 In the case of a pending lawsuit, 
change may be more difficult since a dispute already exists. Consequently, rather than relying on change to 
evolve, implementation of a new rule may be necessary. 

 Moreover, lawyers often exacerbate the problem132 — particularly in litigation.133 Much of mediation 
is done in a litigation context, the habitat of the adversary.134 If permitted to continue, the result will be 
more of what we have seen; that is, a mutation of the mediation process to accommodate adversarial 
conduct. In many ways, this has already happened.135 The notion of mediation as a different paradigm for 
dispute resolution is being eroded with the lawyers now viewing the process as merely another tool within 
the litigation arena to be used combatively rather for any intended purpose.136 Noting that mediation may 

                                                 
122  Id. at 2083. 
123  See Detroit & Toledo Shore Line R.R. v. United Transp. Union, 396 U.S. 142, 155 (1969). 
124  Id. at 150. 
125  See Hartwell S., Understanding and Dealing with Deception in Legal Negotiation, Ohio St. J. on Disp. Resol., Vol. 6, 

1991, 171, 185, 194; cf. Westlaufer G. B., The Ethics of Lying in Negotiation, Iowa L. Rev., Vol. 76, 1990, 1219, 
1272 (lying is a permanent and pervasive element in advocacy and law in general); White J. J., Machiavelli and the 
Bar: Ethical Limitations on Lying in Negotiation, Am. B. Found. Res. J., Vol. 1980, 926, 926-27. 

126  See generally Menkel-Meadow, supra note 38 (discussing the inadequacy of the adversary system in ADR). 
127  Bedlin H.,Nejelski P., Unsettling Issues About Settling Civil Litigation: Examining “Doomsday Machines,” 

“Quick Looks” and Other Modest Proposals, Judicature, Vol. 68, 1984, 9, 12. 
128  This is a zero sum fixed pie negotiation, as distinguished from an integrative or collaborative approach. See 

Craver, supra note 77, at 153-59 (stating neither party can obtain a more favorable result without a resulting loss 
to the other party once the competitive/distributive phase is completed); Kovach, supra note 117, at 118-19. 

129  See NLRB v. Mar-len Cabinets, Inc., 659 F.2d 995, 999 (9th Cir. 1981) (essentially finding a lack of good faith 
when a party made very small proposals with the intent of ending the negotiations). 

130  See Craver, supra note 77, at 177, 180-81, 189-90. 
131  See also Wites M. A., The Franchisor as Predator: Encroachment and the Implied Covenant of Good Faith, U. Fla. 

J.L. & Pub. Pol'y, Vol. 7, 1996, 305. See generally Palmieri N. W., Good Faith Disclosures Required During Pre-
contractual Negotiations, Seton Hall L. Rev., Vol. 24, 1993, 70, 76  (rejecting the position that there is no duty of 
disclosure in an arm's length business transaction and demonstrating that the requirements of good faith and fair 
dealing are the reason why disclosure is required). 

132  See Gilson & Mnookin, supra note 27, at 511 (zealous advocacy promotes endless and wasteful fighting that 
enrich attorneys at clients' expense). 

133  See Reavley Th. M., Rambo Litigators: Pitting Aggressive Tactics Against Legal Ethics, 17 Pepp. L. Rev., Vol. 17, 
1990, 637, 637 (discussing the propensity for lawyers to be unprofessional, nasty, and intimidating); see also Kagan 
R. A., Do Lawyers Cause Adversarial Legalism? A Preliminary Inquiry, L. & Soc'y Inquiry, Vol. 19, 1994, 1. 

134  See Nolan-Haley J.,Court-Mediation and the Search for Justice Through Law, Wash. U. L.Q., Vol. 74, 1996, 47, 
57-63 ; Menkel-Meadow,supra note 16, at 13-17. 

135  See Dzienkowski J. S.,Lawyering in a Hybrid Adversary System, Wm. & Mary L. Rev., Vol. 38, 1996, 45, 53 ; 
Menkel-Meadow, supra note 16, at 13-17. 

136  While purposes vary, even mere settlement seems undermined when bad faith or deception occurs. 
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be different processes when involved in the court system, the phrase “liti-mediation”137 is now used. 
Additional evidence is the remark of one lawyer telling another that he “won” the mediation. If this trend of 
“adversarial mediation” continues, then any opportunity for the mediation process to effect change as a 
novel process will be lost. 

 One specific example of process abuse is the request of mediation for the sole purpose of discovery, 
which has been alleged on numerous occasions. Similarly, mediation has been used only to assess the other 
side in terms of their potential effectiveness at trial. Another objective is to wear down a litigant where one 
party is more financially able than the other. By scheduling a mediation or urging a court to order the 
process where there is no intent to settle, but where the parties share the expense equally, the process can 
drain the other's resources so that the financially challenged party must choose between paying for the 
mediation or the attorney.138 

 Another troublesome situation is where fraud or misrepresentation occurs within the content of the 
mediation which leads one side to make an agreement they likely otherwise would not have. Some parties 
may later discover it, while others will not. While a remedy exists, that is to set aside any agreement 
reached,139 time and money would have to be spent. And in the case where no agreement is reached in the 
mediation, the process will often be seen as a waste of time, money, and other resources. 

 Even more deplorable is the presence of actual deception during and as part of the mediation. In a 
Texas case, which may not be cited due to confidentiality, when one side inquired as to who a stranger 
present at the mediation was, the reply was that he was a business associate of the other party who was 
present to work on other matters during the “down time” of the mediation. A few hours later the inquiring 
attorneys looked in a local telephone directory, and found that the individual was a jury consultant. When 
directly confronted, it was admitted that he was present to size up the party for the trial which was set to 
begin within the next couple weeks. Clearly that party was present with no intention to settle and, in fact 
only, to use the mediation process to gain advantage in the trial process.140 This type of conduct is not what 
mediation was designed for, nor should it be used for such purposes. Other mechanisms exist within 
pretrial procedure through which such tactics and strategies can be employed. 

 During mediation's evolution, many have been fearful of abuses and changes in the process.141 
Some, as previously described herein, have been observed. It is disturbing to hear that parties make 
misrepresentations and lie, and even decide to go to mediation just because it affords one the opportunity 
for such deception.142 Some will argue that misrepresentation and fraud are part of legal negotiation143 and 
accepted as such; therefore carry over to mediation is not surprising. Yet this lack of good faith cannot be 
good for the process nor for most of the participants. When a party hears that mediation can be used to 
deceive, his perception of this alternative is damaged. If mediation is going to thrive as an alternative 
means to solving disputes, as it should, based upon the parties' satisfaction and the options for problem 
solving it affords, then measures must be taken to assure that the process is not manipulated to do harm. 

 The mediation process itself, regardless of the type or style employed, will no longer be viable or of 
any benefit if the actions demonstrating misuse are allowed to go unchecked. The facilitative effort of the 
mediator to find interests of the parties and innovative solutions which may satisfy all parties would be an 
impossible task if the parties are not forthcoming with information which includes their goals and 

                                                 
137  Lande, supra note 7, at 4-11. 
138  See generally Jonathan D. Asher, Focus on Fairness: When Low-Income Consumers Face Court-Mandated ADR, 

14 Alternatives to the High Cost of Litig. 119 (1996) (discussing problems with ADR with low income parties). 
139  Most mediated agreements are treated legally as any other contract. See Tex. Civ. Prac. & Rem. Code Ann. § 

154.071 (Vernon Supp. 1997). 
140  The aggrieved side went to court the following day and obtained sanctions. 
141  Alfini, supra note 48, at 47 (words of Albie Davis); see Menkel-Meadow, supra note 16, at 1-3. This author and 

several of her colleagues have felt similarly. 
142  A few, albeit minimal, comments have been made to me by students about how the lawyer or firm they are 

working for likes mediation because you don't have to tell the truth. 
143  See Hartwell, supra note 125, at 185. 
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objectives. Only with sufficient information will the mediator be able to assist the parties in achieving a 
solution which might be mutually beneficial. And in the case of the “mediators” who urge negotiated 
agreement by evaluating the merits of the case,144 it is imperative that the correct information is provided so 
that the assessment and evaluation have merit.145 Otherwise, it will be a futile exercise. 

 If good faith is not present, all we will be left with is a pro forma mediation, one more procedural 
task to be checked off of the long list of items to be covered in order to get to the trial. In fact, now, the 
term “pro forma mediation” is one that is heard when the parties, or more often their lawyers, arrive at 
mediation only because the court mandated them to do so. They unequivocally state that they have no 
intention of resolving the matter and really do not participate. These mediations are usually a waste of time 
for the mediator, a waste of time for the attorneys, unless it is used for free discovery or as trial preparation, 
and a waste of expense for the parties. While some litigants might support this notion of pro forma 
compliance with the court's order only to “get to trial,”146 many parties do not know what to expect with 
regard to mediation. One method of party education is to require their good faith participation. Perhaps 
another way of requiring good faith is to require that the parties be educated in the mediation process. 
Education and experience go hand in hand.147 However, to allow parties to show up without authority, 
without preparation, and without a desire or an ability to even discuss options and alternatives makes a 
mockery of mediation. Furthermore, to permit participants to use mediation to deceive or gain strategic 
advantage over another is to undermine its very purpose. 

 
V. A Request for Good Faith 

A. By Whom and For Whom 

 One alternative to the absence of good faith in mediation is to encourage parties to seek a 
commitment of good faith from each other. This option may have appeal to those who are hesitant to 
prescribe “rules” in a voluntary process or do not like to see courts or other entities oversee mediation. 
Often a request for good faith participation is made to all participants by the mediator as part of his 
mediator's introduction. If the parties seek assurance that the others are acting in good faith, the request 
may be made at the beginning of the mediation session or at a time before the actual day of mediation. 
Requests for good faith are currently found in agreements to mediate which are initiated by the mediator 
and executed prior to the mediation session. Likewise, a party could request that the other sign an 
agreement to mediate in good faith. 

 In theory, the request for good faith is a fine practice. And if all agree, the mediator can remind the 
parties of their previous commitment throughout the process. Yet he is without the ability to do anything if 
one party decides to disregard the commitment or change his mind. Moreover, without an explanation or 
definition of just what is meant by the term good faith, each party may have in mind something different. It 
is important that the parties are clear about the term. Some mediators explain what it means to them. And 
the value of the psychological commitment on the part of the participants should not be overlooked. Once a 
party has obligated herself to participating in good faith, it is more likely that at least a minimal attempt 
will be made. However, in some cases, a party might agree to enter the mediation in good faith with the 
true intention of using such an agreement to disadvantage the other side. 

 The court too, at the time of referral, can request that the parties mediate in good faith. In this 
instance as well, it would be helpful if the court included a detailed explanation of the term. Although 

                                                 
144  Cf. Kovach & Love, supra note 44, at 45-62 (discussing the pitfalls of evaluative mediation). See generally Riskin, 

supra note 43 (discussing the different forms of mediation which includes evaluation). 
145  See generally Aaron M. C., The Value of Decision Analysis in Mediation Practice, Negotiation J., 1995, 123 

(discussing the evaluation procedures in mediation). 
146  I wonder how many cases actually reach trial. As we know, most cases settle. Statistical studies of whether cases 

later settle could be enlightening. 
147  See infra Part VIII.E.4 (discussing the importance of education to the mediation process). 
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parties are generally inclined to follow the court's directive, more specificity with regard to expected 
conduct would be helpful.148 

 
B. Reluctance 

 One pitfall of the request for good faith is that the parties might perceive the request as a sign of 
weakness. Thus, even though one or both the parties may desire an assurance of good faith as a backdrop to 
the mediation process, each will be reluctant to ask for it. One possible solution to this problem would be to 
have good faith implied in the mediation process. In some cultures, good faith in negotiation is 
presumed.149 With the implication of good faith, neither party would have to ask that it be declared a 
ground rule of mediation. Some parties may also be reluctant to agree to good faith, particularly if they 
aren't sure what it means and what specifically will be expected of them. Moreover, the truth remains that a 
request for good faith, either implied or expressed by a party or mediator, cannot be enforced. Therefore 
although it is not completely worthless, particularly from a psychological viewpoint _ will asking for good 

faith in mediation really affect the parties' conduct? 
 

VI. A Recommendation 

A. More than a Request 

 A recommendation that the participants go to mediation in good faith, although more than a request, 
will likely have to come from the court. To make such a recommendation, the court must have rules in 
place to not only detail what good faith participation means, but when and how it should be evidenced; 
otherwise the result may be nothing more than nice-sounding rhetoric. 

 A recommendation from the court or even the mediator is more formal and forceful than a request 
between parties. A recommendation could be delivered by the judge in open court for all participants to 
hear, though often the parties are not present at the court hearing. The logic behind the judicial 
recommendation is that although it is only a recommendation, the parties will be more apt to follow the 
advice simply because the court is telling them to do so. Furthermore, the word “recommendation” has a 
less onerous connotation than “requirement.” It seems to imply that the court trusts the parties to follow its 
advice, and avoids resorting to a requirement which could be legally challenged.150 The recommendation 
can be set forth among the court's goals and objectives for the mediation. Perhaps a good faith 
recommendation would lead to more mediations being conducted under a good faith presumption. 

 The recommendation of good faith participation could also be made by the mediator in advance, or 
at the beginning of the mediation. It could be presented to the parties as an implied part of the mediation, 
stressing that the process will not be as helpful to them if good faith is absent. 

 
B. Is It Useful? 

 If all parties heed the recommendation to mediate in good faith, then the recommendation is 
effective. Such a recommendation could also be used strategically; that is, although not technically 
enforceable, a strong recommendation would promote the parties' consideration of good faith as they get 
involved in the mediation. And a strong recommendation can even be seen as a directive. One appellate 
court even alluded to the fact that if there had been some recommendation by the trial court that the parties 
mediate in good faith, then sanctions for the failure to do so might be appropriate.151 

                                                 
148  See infra Part VIII.D (outlining a number of behaviors, and suggesting these are elements of good faith). 
149  See Palmieri, supra note 131, at 72. 
150  This challenges the court's authority. But see McPheeters, supra note 88, at 380-84 (outlining the ability and 

authority of a court to control the parties' conduct during ADR processes). 
151  See Gleason v. Lawson, 850 S.W.2d 714, 718 (Tex. App _ Corpus Christi 1993, no writ). 
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On the other hand, a recommendation that the parties operate under good faith in the mediation 
process can be problematic. The fact that it cannot be enforced may devalue its effectiveness. This would 
encourage some, perhaps many, parties to ignore the recommendation knowing that the court will not 
impose sanctions. Such a disregard for the recommendation could frustrate the other participants who are 
committed to mediation in good faith. 

In spite of flaws, a recommendation of good faith can be a helpful tool for the court. Such a 
recommendation may shepherd the parties to contemplate good faith when they otherwise would not. This 
could lead to a greater commitment to the process. Likewise the mediator could emphasize, absent an 
actual requirement of good faith, that the mediation process is dependent upon the parties coming to the 
table with an intent to at least enter into the process in good faith. He could then not only use this prior 
promise to move the parties beyond a perceived stalemate, but also to thwart any consideration of the 
process-debilitating tactics described earlier. 

 
VII. Concerns With a Requirement of Good Faith 

A. Definitional 

Defining good faith has been problematic in a number of other situations where it is has been 
imposed; yet such definitional difficulty was not sufficient to cause its elimination or for that matter 
deviation. Although the courts, in particular, have struggled with defining good faith,152 that is often the 
nature of legal concepts.153 In fact, it is from those other examples where good faith has been required and 
definitions grappled with that we can begin a definitional inquiry. Other guidelines for the mediation 
process contain problematic terms.154 Although one alternative to good faith has been suggested, that is the 
concept of minimal meaningful participation155 or just participation,156 this too has been noted to be just as 
difficult to define with precision as the term good faith.157 

Mediation itself is a definitional dilemma158 — yet no one is advocating cessation of the process 

because of the difficulty. Struggling with a precise, usable definition of good faith may, in fact, lead to 
more in-depth scrutiny of mediation and its uses, particularly as implemented with legalized disputes. 

Part of the definitional quandary is based upon the lack of case precedents for policy guidance.159 Yet 
if we waited for case precedents to guide innovation, we wouldn't have case precedents. This is, of course, 
a case of what comes first, the chicken or the egg? In any event, it is most likely that upon implementation 
and attempted enforcement of a good faith requirement, in court-annexed mediation and perhaps even 
voluntary cases, there will follow cases setting precedent. 

An examination of good faith in the other contexts where it has been used provides a starting point 
for its definition. But in the end, perhaps it is like obscenity: you know it when you see it.160 

 
B. Compromising the Mediator's Role 

 Although good faith may remain somewhat subjective in determination, which may place a burden 
on the mediator, this could be no greater a burden than the mediator has to carry when parties abuse the 

                                                 
152  See supra Part III; infra Part VIII.C. 
153  See, e.g., Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring) (defining obscenity). 
154  For example, to assume “neutrality” and “fairness” in mediation can be problematic and a source of debate. See 

Rogers N. H.,Salem R. A., A Student's Guide to Mediation and the Law, Times Mirror Books ed., 1987, §§ 6.01-
6.05 (discussing the tension between the mediator's duty to be fair and the duty to be neutral). 

155  See Sherman, supra note 13, at 2096. 
156  See Iowa Code Ann. § 654A.11(3)(b) (West 1995); Graham v. Baker, 447 N.W.2d 397, 400 (Iowa 1989). 
157  See Winston, supra note 40, at 193-205. 
158  See, e.g., Kovach, supra note 20, at 5; Riskin, supra note 43, at 8. 
159  See Sherman, supra note 13, at 2089. 
160  See Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring). 
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process.161 Currently, a mediator is able to disclose only that a party has failed to appear for mediation.162 
Reporting the absence of good faith can be seen as an extension of the obligation to inform the court of the 
parties' compliance with the order to mediation.163 Some entities, including the ADR Section of the State 
Bar of Texas, have established a duty that mediators encourage the parties to exchange and share 
information rather than withhold it.164 Although this can be interpreted as a very directive action in terms of 
the mediation process, and one in conflict with a non-directive role for the mediator, it is also seen as action 
promoting communication and information, consistent with mediation.165  

 While subscribing to the concept of the mediator's role as one of facilitation, and not evaluation in 
terms of the underlying dispute, I also strongly believe that the mediator has a professional duty to set 
parameters and be in control of the process.166 Making an assessment or determination of the good faith 
nature of the parties' participation would come within this role. The mediator could be aided if specific 
guidelines or considerations were identified so that her task in deciding if the parties complied with specific 
procedures would be more objective in nature. However, once a determination is made, disclosing the 
information to others, including a court can also be problematic for the mediator. 

 
C. Confidentiality 

 Many theorists and practitioners alike are adamant about the confidential nature of the mediation 
process;167 others are not as enthusiastic.168 Yet even with possible exceptions, the importance of the 
private nature of mediation cannot be overlooked; it is certainly a primary attribute. But like most things in 
life, nothing is absolute. It often comes down to a balancing test. Confidentiality provisions are found in 
ethical standards169 and are also established by legal requirements.170 When mediation statutes were first 
enacted in Texas, for example, a broad sweeping statement of the confidential nature of the process was 
made.171 Yet a close examination of this statute gives way to confusion.172 All statements within a 

                                                 
161  See supra Part III. 
162  Many courts require the mediator to make a report stating whether the parties appeared. Even where strict 

confidentiality provisions exist, confirmation of attendance is not violative of confidentiality provisions. See Tex. 
Civ. Prac. & Rem. Code Ann. §§ 154.053, 154.073 (Vernon Supp. 1997). 

163  Compliance with the court's order is but one element of the good faith requirement. See infra Part VIII. 
164  See Ethical Guidelines for Mediators, supra note 22, at Guideline 10. 
165  Another view of the dichotomy of the different mediation styles is the directive versus non-directive approach, 

which refers, for the most part, to the degree of push or coercion the mediator might employ. Some commentators 
elect to use this perspective approach. See Lande, supra note 7, at 30. Others use the now quite popular facilitative 
versus evaluative approach. See Kovach & Love, supra note 44, at 31; Riskin, Mediation and Lawyers, supra note 
29, at 45-62. I, however, do not see the two approaches as analogous, in the sense that a facilitative mediator can 
still be quite directive, and an evaluative mediator can be non-directive but still provide an evaluation. 

166  See Moore, supra note 119, at 17-18; Kovach, supra note 117, at 29 (emphasizing that although parties control the 
contents of mediation, the mediator controls the process). 

167  For detailed discussions of confidentiality in mediation, see Sherman E. F., Confidentiality in ADR Proceedings: 
Policy Issues Arising from the Texas Experience, S. Tex. L. Rev., Vol. 38, 539, 544-71.See also Rogers & 
McEwen, supra note 11, §§ 9:01-9:11; Irene Said, Comment, The Mediator's Dilemma: The Legal Requirements 
Exception to Confidentiality under the Texas ADR Statute, S. Tex. L. Rev., Vol. 36, 1995, 579, 590-608 
(explaining the ambiguities and contradictions in confidentiality provisions). 

168 This author is one of them. See also Kirtley A., The Mediation Privilege's Transition From Theory to Im-
plementation: Designing A Mediation Privilege Standard to Protect Mediation Participants, the Process and the 
Public Interest, J. Disp. Resol., 1995, 1, 50 (discussing instances where confidentiality may or may not be 
appropriate); Said, supra note 167, at 590-608 (discussing exceptions to confidentiality). 

169  See Feerick, supra note 59, at 95; Ethical Guidelines for Mediators, supra note 22, at Guideline 8. 
170  State statutes other than Texas include: Fla. Stat. Ann. §§ 44.102, 44.201 (West 1996); Kan. Stat. Ann. §§ 23-605, 

23-606 (1995); Minn. Stat. Ann. § 518.167 (West 1996); Wash. Rev. Code Ann. §§ 7.75.050, 26.09.015(3) (West 
1996). 

171  See, e.g., Tex. Civ. Prac. & Rem. Code Ann. §§ 154.053, 154.073 (Vernon Supp. 1997). 
172  See Said, supra note 167, at 599-600. 
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mediation are not confidential—notif they are otherwise discoverable.173 Therefore much is really not 
private. Moreover, even though the mediator should generally maintain the privacy of the parties, there are 
situations where an overriding interest, such as the life or safety of an individual takes precedence.174 More 
recent statutes recognize the need for balance; for example in the need for testimony as to the details of the 
mediation, should the mediator be sued.175 

 It has been recognized that where a good faith requirement exists, there should be a concurrent 
exception to any rule on confidentiality, since the communication during the mediation is essential 
evidence to address the claim of bad faith in the negotiations.176 With an established need for evidence, 
some statutes which establish a mediator's privilege provide an exception to confidentiality. But although 
communication about the mediation would be allowed, argument is made that it should not come from the 
mediator.177 

 However, this presents a problem: if a claim of bad faith is made, clearly one side will make the 
claim and the other will deny it. What will the court do when this issue is then in dispute? It seems more 
helpful if the information would come from a neutral party, in this case, the mediator. Mediators will likely 
not be proponents of an exception to confidentiality, nor relish the idea of appearing in a court to testify 
about the mediation. One option is to have the mediator merely “certify” whether good faith was present, or 
provide a written checklist about the parties' conduct. One type of reporting is included in the Minnesota 
statute where the mediator files an affidavit.178 This does, however, confer upon the mediator a decision-
maker role. Another alternative would be for the mediator to actually report to the court what happened (or 
did not) and allow the court to make the final determination of whether the conduct constituted bad faith. In 
both instances, the court would decide proper sanctions, if any. 

 With a limit on the ability of the mediator to testify, and guidelines about the allegations which must 
be substantiated, the exception to confidentiality can be narrowly drawn. Difficulties encountered in 
creating a very specific, narrow and limited exception for the reporting of violations of a good faith 
requirement will be outweighed by the benefits of such obligation. 

 
D. Problem of Satellite Litigation 

 Courts have been challenged in their ability to refer cases to ADR;179 some object to the policy of 
non-voluntary ADR180 and others object based upon increased cost of the procedure. Certainly courts are 
now authorized to refer to mediation; and the good faith requirement alone does not increase the cost. In 
fact, perhaps the costs are better spent if there is effort to settle so that the process is not a waste of time. 

 Some fear that the establishment of a good faith requirement in mediation will trigger satellite 
litigation regarding the rule itself. It would be paradoxical indeed if a process designed to reduce litigation 
and ease the administration of justice created its own special brand of vexing and annoying motion practice. 
In a most nightmarish form, lawyers, unhappy that their cases did not settle, would descend upon the courts 
complaining about their opposition's behavior at the mediation. Post-mediation hearings might involve “he 
said-she said” arguments, not dissimilar to the discovery battles that courts have tolerated in the name of 
civil litigation for decades. 

 Lawyers may try to involve the substance of the negotiations when claiming bad faith. Statements 
that the other side “did not offer enough” or “did not come down enough” may be heard. Yet, an allegation 
of bad faith should not be based upon the content of the negotiation. Good faith should not coerce the 

                                                 
173  See Tex. Civ. Prac. & Rem. Code Ann. § 154.073(c) (Vernon Supp. 1997). 
174  See Sherman, supra note 167, at 563. 
175  See Okla. Stat. Ann. tit. 12, § 1805(F) (West 1996); Wash. Rev. Code Ann. § 5.60.070(1)(g) (West 1996). 
176  See Kirtley, supra note 167, at 50; Sherman, supra note 168, at notes 3138 and accompanying text. 
177  See id. at 50-51. 
178  See Minn. Stat. Ann. § 583.27 (West 1996). 
179  See Rogers & McEwen, supra note 11, § 7:06. 
180  See Katz, supra note 6, at 45-51. 
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parties to resolve their dispute on any particular economic basis. Rather, the good faith requirement is 
essentially encouragement for the parties and their counsel to use their best efforts during the process. To 
avoid satellite litigation which derives from the mediation itself, legislatures, courts and other rule-making 
bodies who embark on implementing such requirement may re-emphasize that parties are not bound to 
resolve their disputes. The economic aspects of the negotiations — the offers and responses, in and of 
themselves —  may not create a bad faith claim. Good faith relates to the manner of participation rather than 

the content. 
 Rational sanctions for non-compliance with the good faith requirement is another way to reduce 

potential litigation. On the other hand, sanctions for bad faith participation should not be meaningless. A 
rational sanction might include the cost of the mediation; an order directing good faith participation in a 
second mediation, with specific consequences, perhaps attorneys' fees plus the cost of the second 
mediation; or attendance at a CLE on negotiation and mediation. Such sanctions, while not inordinately 
punitive, serve as a deterrent to bad faith participation and encourage meaningful participation in the 
process. Although satellite litigation is not wholly preventable, benefits of good faith participation in those 
cases that go to mediation outweigh the detriment of any potential satellite litigation. 

 
E. Conflicts with Established Ethical Duties 

 On numerous occasions, lawyers have remarked that to meet and discuss a case with the opponent, 
let alone work together to reach a mutually satisfactory agreement, is antithetical to one's zealous 
representation of the client. It is perceived as almost “wimpy” to sit down with the “other side” and try to 
problem solve together even though doing so will, more times than not, obtain for the client the desired 
objective.181 It is early in legal education that students learn to embrace the rule of zealous representation, 
often as justification for rambo-like tactics. Hence lawyers are hesitant at best to collaborate with others in 
a creative problem-solving effort. 

 This is precisely the reason why we need new ethical duties established. Good faith in negotiation 
may very well conflict with the adversarial model of problem solving.182 Unfortunately, the adversarial 
model, with its ethics, is pervading the ADR arena.183 Despite efforts and the introduction of non-
adversarial methods, the legal culture is still resisting movement from adversariness.184 Therefore, specific 
rules mandating movement away from adversariness are necessary. As we embark into the next century 
with a new way of practicing law, and alternative methods of lawyering, where neither the trial nor the 
courtroom is the paradigm for dispute resolution, we must enact similarly modern rules of ethics. 

 
F. Inconsistency with Values of the Litigation System 

 In a previous article, Professor Sherman outlines the values of our civil litigation system with the 
assertion that these values should also accompany the use of alternatives within that system.185 This is 
based on the premise that the use of ADR is primarily to achieve settlement in pending lawsuits, and 
therefore any settlement should be consistent with its context, the court.186 These values include the 
avoidance of coercion, a fair proceeding, a proceeding calculated to achieve its purpose and respect for 

                                                 
181  It is important to focus on the client's goals and objectives in litigation and settlement. See Menkel-Meadow, supra 
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L. Rev., Vol. 51, 1992, 1, 3 ; Hyman J. H.,Trial Advocacy and Methods of Negotiation: Can Good Trial Advo-
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litigant autonomy.187 While each of these objectives may be laudable, particularly within the legal system, I 
am not convinced that they are necessarily appropriate in the context of alternatives, particularly when 
inclusion may modify, if not destroy the alternatives. Yet good faith in mediation is arguably consistent 
with the principles, or conversely to mediate without good faith is in violation of the precepts, even though 
mediation often has a different focus than litigation.188  

Although emphasis is placed upon party autonomy as paramount in litigation, guidance is provided by 
virtue of rules of procedure. Guidelines for participation in the mediation will likewise provide guidance. 
ADR, and particularly mediation, highly values the self-determination or autonomy of the parties,189 yet 
balance is necessary. This includes some restrictions on the behavior of a few so that the majority of 
participants will have positive, meaningful experiences and outcomes. Certainly if a party participates in a 
mediation with the intent to deceive the other side, the process is not one which is calculated to achieve its 
process purposes, nor could it be seen as a fair proceeding, equivalent to a day in court. 

 
VIII. Good Faith: A Requirement and Redefinition 

A. Examination of the Mediation Process 

If a new element is to be added to a process, then the process itself must first be examined to 
determine the merit and consistency of such a requirement. 

 
1. A Historical Perspective 

A brief insight into the evolution of mediation can illuminate the purpose and objectives of the process. 
The use of mediation, as described herein, began in earnest with the Pound Conference in 1976.190 A call for 
alternatives was made due to the inability of courts to efficiently handle all of the disputes presented to them. 
Much of the early work saw mediation used in the community to help resolve cases before the conflict 
escalated into a situation for the justice system.191 These cases were generally handled by volunteer mediators 
through a neighborhood or community center. From the late seventies through the mid-eighties, the use of 
mediation with pending litigation was minimal, although several attempts were made in the family law 
arena.192 In addition, efforts by the community centers were made in small claims courts.193 On a rare 
occasion, a pending civil lawsuit would be referred to mediation. It was not until the late eighties that activity 
surrounding mediation in courts heightened. In Texas, the legislature passed Chapter 154 of the Civil Practice 
& Remedies Code194 in 1987, which provided the courts with the authority to refer cases to ADR. In 1989, a 
number of lawyers in Dallas County strongly encouraged civil judges to refer cases to mediation, and such a 
practice was instituted in the courts of other metropolitan areas throughout the state. The course of mediation's 
development was similar in a number of other states, with activity first at the community (non-legalized 

                                                 
187  See id. at 2084-89, 2094. 
188  Cf. Nolan-Haley, supra note 134, at 51 (arguing that mediated agreements should often approximate the legal 

rights of the parties). See generally Bush R. A., Folger J. P., The Promise of Mediation: Responding to Conflict 
through Empowerment and Recognition, 1994 (explaining how mediation offers moral development by helping 
people respond with compassionate strength as they address difficult and often painful results). 

189  See Feerick, supra note 59, at 101. 
190  See Goldberg et al., supra note 3, at 7; Nolan-Haley J. M.,Court Mediation and the Search for Justice Through 

Law, Wash. U. L.Q., Vol. 74, 1996, 47, 57-58; Woo K.-T.,A Comparison of Court-Connected Mediation in 
Florida and Korea, Brook. J. Int'l L., Vol. 22, 1997, 605, 606 . 

191  See Duffey, supra note 70, at 26-32. A number of referrals came from police and prosecutors' offices. See Primm, 
supra note 70, at 1067-68. 

192  See Goldberg et al., supra note 3, at 299-300, 308-14; ABA Alternative Means of Family Dispute Resolution 3-
173 (1982); Dispute Resolution Ctr. of the Office of the State Courts Admin. for the Supreme Court of Florida, 
Florida Mediation/Arbitration Programs: A Compendium 61-62 (1996). 

193  See Goldberg et al., supra note 3, at 300; Woo, supra note 190, at 607. 
194  See Tex. Civ. Prac. & Rem. Code Ann. § 154 (Vernon Supp. 1997). 



 

 284 

disputes) level, followed by court usage.195 As the use *607 of mediation with pending litigation increased, a 
number of legal issues were presented to the courts, with participation of the party, including good faith, being 
one of them. Others include enforceability of agreements, confidentiality, and mediator liability. In early use 
of mediation, settlement of the case was not paramount. Rather, the goal was to assist the parties in reaching 
common understanding so that they were empowered to resolve their own problems. Courts, however, see 
mediation primarily as a method to settle cases.196 

 
2. Purpose: The Value of Mediation 

 Introducing a new process commonly results in an inquiry of why? In other words, what value will 
mediation bring to a negotiation?197 The merit of the process is in the objectives which it can achieve. The 
goals of the mediation process are varied. The objectives of the parties may differ from the mediator's and 
neither may be the same as those of the court system. Yet to achieve any of them, an element of good faith 
should be present.198 

In some minds, settlement is paramount while others prefer that settlement take a back seat, placing 
the focus on empowerment and recognition of the parties.199 In terms of the purpose and benefits of 
mediation for non-legally trained participants — the parties, it is satisfaction with the process. Emphasis has 

been placed on the satisfaction with the process, that is procedural satisfaction, rather than substantive 
satisfaction.200 Parties are satisfied with mediation even if an agreement is not reached, in many instances 
just because they were able to discuss the matter with another person. The Texas ADR statute for instance, 
emphasizes that the mediator's role is to promote understanding among the parties.201 If these objectives are 
to be realized, then direct communication and informational exchange must, at least in part, take place 
between the participants themselves. Each should feel comfortable in mediation, and an element of trust 
should be present. Fear that the other parties are not acting in good faith will make parties suspect of the 
process and hesitant to participate. If the parties are allowed to come to mediation in bad faith, that is with 
the intent to deceive the other side or use the process for self-gain,202 then current process satisfaction that 
mediation enjoys will no longer be viable. 

Another mission of the mediation process is to provide a forum by which and through which 
individuals can be empowered and recognized.203 Improvement of communication between the individuals 
in the process is critical to these objectives.204 Only if all participants in the mediation process come with 
the intent to actively engage in the process will there exist the possibility of these goals becoming reality. 

From the standpoint of the mediators, most engage in mediation with a sincere desire to help parties 
solve their problems in a meaningful, creative way. This allows all parties to come away satisfied with the 
process and outcome. Although a focus on settlement is present, particularly in court matters, it is important 
that the parties derive additional benefit from the process. And, as some mediators emphasize, “let the 
process do no harm.” Conduct by which harm can be done should not be tolerated by mediators. 
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In the settlement-focused context, mediation helps to lower or remove barriers to settlement.205 There 
is also increased reliance by courts on the parties' agreements. Courts advocate that through ADR, parties 
bargain, and settlement is a substitute for adjudication.206 Therefore, the process should be as fair as can be. 
Mediation is looked at as bargaining in the shadow of the law;207 and as such the law demands honesty and 
a need for information, especially for lawyers.208 

While legalities lend some perspective to dispute resolution, the law is but one of many consi-
derations. Public policy and societal relations are just a few of the other shadows in which we should stand 
and bargain. Not only will the mediation process be improved, but it will be enhanced. The benefits of 
saving cost and time can be attained, but the process can also reach the more important objectives which 
touch the lives of the individual participants in the process. In this view, it is apparent that good faith is 
implicit in the term mediation. If objectives are to be attained, then it is imperative that all who participate 
will be true to the process. 

 
3. Learning: The Importance of Experience 

Conceptually, empowerment of the parties includes the goal that participants would, by experiencing 
mediation, learn to use the principles of the process in future disputes. Admittedly, mediation concepts, 
particularly the “all gain” or “win-win” paradigm is new to many people. Despite the increase of mediation 
education ranging from the courts to kindergarten,209 as well as the popularity of Getting to Yes,210 most of 
the world still resolves conflict in a win-lose and higher authority context.211 Use of a different paradigm 
requires that new behaviors be learned. At first, participation in mediation may seem awkward for all 
parties, especially the lawyers, since it varies from previous training and experience. But adults learn by 
experience.212 Reading, talking about mediation, and even attending CLE programs, while providing some 
educational benefit, leaves one without real familiarity with the process. Learning takes place during the 
experience. Consequently, it will not be until and unless lawyers experience for themselves a collaborative 
process that knowledge will be integrated with their repertoire of skills. 

Mediation, and to a lesser extent, other ADR processes, should not be changed because some 
participants are not educated about how to conduct themselves. Rather, lawyers should be educated and 
prepared with the skills necessary to achieve the best outcome from a process. In the case of mediation, 
these are skills different from what they currently practice. 

Although it is easy to say that many lawyers will “just do it” — that is, demonstrate good faith – 

because it is necessary for the client to be properly represented at mediation, experience tells us otherwise. 
In other contexts, lawyers have relied upon rules to guide their behavior;213 consequently we must enact 
rules to manage conduct in mediation as well.214 Then, after a time of experience, and hence learning, good 
faith in mediation may become an integral part of the lawyer's behavior. 
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But good faith conduct in mediation is not just for the lawyer. The participants, many of whom will 
be primary spokespeople in mediation, must also be required to demonstrate good faith. Many — 

particularly those engaged in business — will already assume it.215 In transactional negotiations such as 

contracts and franchise agreements, the parties directly negotiate. While not surprising, good faith is 
sometimes absent, although less so since the parties are not engaged in a dispute. Yet in order to resolve the 
dispute satisfactorily, good faith is needed. 

 
B. What Good Faith Is NOT 

Good faith in mediation does not mean not reaching an agreement. That is, I do not want to imply 
that in order to demonstrate good faith, the parties must settle the controversy216 or even that with 
mandatory good faith, agreements will be more likely. In fact, I am quite sure that there are many instances 
where neither party to the mediation demonstrated good faith in the process and yet were able to reach an 
accord. But settlement is not, and should not be, the absolute objective and goal of mediation. A mediation 
can be fruitful and beneficial even if no agreement is reached.217 

Good faith does not obligate the parties to possess a sincere desire to resolve the matter.218 While 
maintaining an open mind is certainly helpful to the mediation process, to judge a party's state of mind is 
too complex and subjective.219 

Good faith does not mean not having to disclose to the other participants or even the mediator 
everything about your case. Fears about mediation have been expressed by litigators in terms of “showing 
their hand” in advance of trial. While the merit in keeping secret something which probably is not that 
secret220 is questionable, especially if disclosing the information can realize the client's goals, nonetheless, 
if the parties refuse to share particular knowledge, they should not be compelled to do so. However, it is 
important that some information be exchanged which would provide an explanation for, or the basis of, the 
proposed settlement or lack thereof. In other words, since a primary focus of mediation, whether in a 
settlement or empowerment context is increased understanding and communication, disclosures are 
necessary. The scope of information to be disclosed, however, remains within the purview of the parties. 

Just “being nice” is also not an element of good faith. One can be kind and cooperative, and yet do 
nothing to advance the ball in terms of resolution. Sometimes, of course, being “nice” is used as a tactic to 
throw the other unsuspecting party off guard, like the Mutt and Jeff or “good cop-bad cop” tactics.221 Just 
sitting and smiling at the other side does not constitute good faith. Some preparation and attempt to 
participate in a meaningful way should be exhibited. 

 
C. Previous Definitions 

Admittedly, some prior uses of the term good faith have proven problematic. Nonetheless, that 
should not, in itself, be the obstacle to the creation and implementation of such a requirement in mediation. 
The term good faith has been used in a number of contexts, ranging from transactional practice to litigation. 
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A survey of previous definitions can be instructional. Although no one definition of good faith exists in the 
realm of negotiation or mediation, cases in the labor field can also provide guidance. Many courts agree 
that to impose a duty of good faith on negotiators does not mean that the parties must reach a settlement. 
Good faith simply requires that the parties make a genuine push towards a solution.222 

Some courts however have gone so far as to require not only a desire to reach agreements, but also to 
demonstrate a sincere effort to reach a common ground.223 One case noted that individual judges should use 
their experience in determining what constitutes reasonable steps in negotiation, and offered guidelines 
which included no unfair surprises, meetings, listening to the contentions of each other, and providing an 
explanation of positions clearly and honestly.224 In another case interpreting good faith, the court could not 
find that a party is acting in bad faith merely because it refused to change its position, noting that its 
position may be correct from the start.225  

 Some scholars and courts believe that the best way to define good faith is to state what good faith is 
not, or conversely, define bad faith. Signs that a party is negotiating in bad faith include: unexpected delays 
in answering correspondence; postponement of meetings; sending negotiators without authority to settle; 
repudiating commitments made during bargaining; shifting positions; interjecting new demands; insisting 
on a verbatim transcript of the negotiation; refusal to sign a written agreement; unilateral action; and 
withholding valuable information.226 

 Another court in the labor context established that to show “such lack of good faith it is necessary to 
establish facts from which it can be reasonably inferred that a party enters upon a course of bargaining and 
pursues it with the desire or intent not to enter into an agreement at all.”227 This view of an absence of good 
faith by a lack of intent to resolve a matter may be appropriate in the labor context but may be too strong 
for general mediation purposes.228  

 Bad faith has also been defined with regard to insurance contracts in terms of an insurer's refusal to 
settle a claim of its insured.229 Although there is, of course, no fiduciary duty in mediation as there is with 
an insurance agreement, the definitional discussions are enlightening. In Texas, the cornerstones of a 
breach of good faith and fair dealing consist of no reasonable basis for denial of claims or a failure of the 
insurer to determine whether there is a reasonable basis for the denial of a claim.230 Although not every 
denial is made in bad faith, signs that an insurance company may not be dealing fairly include: the stated 
reason for denial makes no legal or factual sense; different reasons for denial are given on separate 
occasions; denial took place before there was any significant investigation of the claim; or an investigation 
took place, but the investigation was conducted so as to support a denial rather than to determine the 
validity of a claim.231 Furthermore, the insurance company's failure to communicate with the insured can 
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also be grounds for a finding of bad faith on the part of the insurer.232 The basis here, like many other 
situations, is a failure to provide information. 

 From yet another perspective, and since mediation is the facilitation of the negotiation process, 
contract negotiations and business relations provide another view of a good faith requirement. In contracts, 
instructional discussions are abundant, ranging from a duty of good faith and fair dealing in performance233 
to the need for good faith in precontractual negotiations.234 The language and concepts from contractual 
relationships can also be helpful. This makes good sense, because after all, in many, if not most mediations, 
the mediated agreement is a contract.235 Moreover, when entering into a transactional negotiation, a 
preliminary step to formation of a contract is establishment of the relationship between the parties.236 In 
mediation, it is even more important because not only are the parties forming a contractual relationship 
should they reach an agreement, but often a relationship already exists. Unfortunately a dispute arose 
because the parties were unable to come to terms themselves. 

 Many times the prior relationship between the parties is one of contract; should we not require that 
which was expected in the first place? Assuming some relation to contract theory, we can begin to 
extrapolate from its quest for specificity in the good faith requirement. For example, according to the 
Uniform Commercial Code, “good faith” consists of “honesty in fact and the observance of reasonable 
commercial standards of fair dealing in the trade.”237 Although this definition leaves room for speculation 
on how good faith should be interpreted within the business realm and some commentators believe that 
acting in good faith simply means that the parties did not act in bad faith,238 others suggest that good faith 
in transactions can only be determined on a case-by-case basis.239 Whether such conduct should be 
appraised through reasonable, fair, or decent standards, or community-based standards deals with another 
perspective.240 Perhaps the most straight-forward answer can be traced to Lord Mansfield, who stated, 
“good faith forbids either party from concealing what he privately knows, to draw the other into a bargain, 
from his ignorance of that fact, and his believing the contrary.”241 The notion that negotiation should not be 
contaminated by bad faith on the part of the participants applies to mediation as well. 

 
D. New Definitions and Perspectives 

 Good faith can mean a number of things as previously set forth. However, a more specific 
definition, at least initially, may help mediation participants know what to do; may aid the mediator, if and 
when a determination is to be made; and may assist the court should enforcement be necessary. Most 
individuals are familiar with common usage of the terms good faith and fair dealing. These include honesty 
in fact, truthfulness, as well as the absence of bad faith. But these elements have been applied primarily to 
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actions which occur during the exchange segment of the negotiation.242 Yet the mediation process really 
begins earlier.243 Preparation and arrival for the mediation should be stages addressed by any good 
mediator.244 Moreover, courts can and do order attendance and exchange of information. 

This is an important consideration in creating a rule that is specific and directly specific to mediation. 
Prior criticism of good faith is, in part, based on the lack of objective standards;245 and that a demonstration 
of good or bad faith is dependant on one's state of mind.246 Some objective standards, which are not based 
upon the content of the proposals, are therefore necessary. 

The following is a list of suggested factors which could be included in a rule or statute compelling 
good faith:247 Arriving at the mediation prepared with knowledge of the case, both in terms of the facts and 
possible solutions; taking into account the interests of the other parties; having all necessary decision-
makers present at the mediation, not via a telephone; engaging in open and frank discussions about the case 
or matter in a way that might set out one's position for the other to better know and understand; not lying 
when asked a specific and direct question; not misleading the other side; demonstrating a willingness to 
listen and attempting to understand the position and interests of the other parties; being prepared not only to 
discuss the issues and interests of your client, but also to listen to the issues and interests of all other 
participants; having a willingness to discuss your position in detail; and explaining the rationale why a 
specific proposal is all that will be offered, or why one is refused. 

Many times a “hard” negotiator won't even know himself the reasoning behind what he is saying or 
the intractable position he takes. It's just a learned technique to be obstinate.248 Good faith includes coming 
to the mediation with an open mind, not necessarily a promise to change a view, but a willingness to be 
open to others. Although it may appear that there is a very fine line between not requiring a change of view, 
and a consideration of the requests of the others, the focus is on information. One party need not to agree 
with the other, but attempt to understand, and, at the very least, not summarily and without consideration 
immediately reject what the person has to say. 

From the lawyer's perspective, additional guidelines are applicable, such as allowing the client to 
discuss the matter directly with the other side and with the mediator. The purpose is again on the free flow 
of information between the disputing parties, a hallmark of the communication and participation necessary 
in the mediation process. 

 
E. Implementation of a Good Faith Element into the Mediation Process 

1. Importance of an All-Inclusive Requirement 

By all-inclusive it is meant that good faith should be present in each and every mediation, in every 
context. While some argue that mediation is used in so many different contexts that it is necessary that 
matters such as qualifications are content-specific,249 the mediation process has many similar elements 
across contexts. Good faith on the part of the participants should be one of them. 

Good faith is often presumed to be part of mediation in statutory requirements, agreements to 
mediate, as well as contractual provisions. Currently, many mediations are in a court-annexed context, 
where lawyers are present. Yet as agreements to mediate and contracts containing ADR clauses become 
more prevalent, more cases will go to mediation before a lawsuit is filed.250 For a number of reasons, 
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mediation must be essentially the same process;251 otherwise we will not know what we are talking about 
when we say the word mediation, and mediators will not know what to be doing.252 Therefore, it is 
imperative that a good faith requirement be implemented as part of the process whether the parties go to 
mediation as a court referral, contractual or self referral process. Otherwise, we are left with a double 
standard where mediation will be one thing in a case, and a completely different process in another. And 
even for those who argue a pluralist view of mediation,253 for the process to be of any assistance, even in an 
evaluative mode,254 some element of good faith must be present; at the very least, there must be an absence 
of bad faith. To be successful in achieving mediation objectives, the participants “must engage in the 
process in good faith and in a reasonable manner.”255 

 Yet having said that it is imperative that good faith be a part of every mediation, it is likely that a 
good faith requirement would be established first in court-annexed matters. In these cases, there is more 
control over the parties and the process. As implemented, good faith should be required from ALL 
participants, not just the lawyers. Again, however, reality dictates that the likelihood of directing lawyer 
change is greater than altering participant conduct. 

 
2. Procedural Considerations 

 In current practices, even where no good faith requirement exists, it is commonplace that the 
mediator, during her introductory remarks,256 elicit a commitment from the participants to participate in 
good faith. Mediators generally request this from all participants, including the parties to the dispute as well 
as their representatives, or agents in negotiation, who are usually lawyers.257 Signing an agreement to 
mediate, which includes a good faith provision, is commonplace. 

 Procedurally, the mediator may be left with the duty to enforce a good faith requirement if there is 
not a pending lawsuit. In that case, each mediator may have discretion in how she chooses to enforce the 
good faith commitment. At a minimum a mediator should terminate the session in the event she determines 
that the process will do harm. In other cases, when lawsuits are pending, the court will likely dictate 
consequences. Where the court will make the decision as to whether good faith was present, the mediator 
need only provide specific information to the court. A checklist of sorts which corresponds to specific 
objective criteria could be sent to the court.258  

 If enacted, a rule of good faith, like any other court or legal rule, must be enforceable. Sanctions for 
the failure to demonstrate good faith, is also dependent upon whether the parties are in litigation, since the 
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Alternative to Arbitration, Practising Law Institute, Securities Arbitration, 1996, § 16.02 (giving an example of a 
mediator's introductory remarks). 

257  See generally Rubin J. Z.,Sander F. E. A., When Should We Use Agents? Direct vs. Representative Negotiation, 
Negotiation J., Vol. 4, 1988, 395 (“consider[ing] several key distinctions between direct and representative 
negotiations”). 

258  For the effect on confidentiality, see supra notes 169-80 and accompanying text. 
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court would likely be involved. If so, it is likely that the normal course of legal sanctions would be 
available — and advisable.259 Examples of possible mediator action in response to a showing of bad faith 

might include terminating the mediation, reallocating expenses, resetting the mediation, or reporting to the 
court. While most mediators loathe the idea of establishing or enacting sanctions, if the matter is not court-
annexed, the parties may rely on her. Another option is the enactment of automatic sanctions, which could 
be provided through a liquidated damages provision in the agreement to mediate. 

 
3. New Ethics: A Proposal 

 A good faith requirement in mediation could be established by legislation, court rule, rules of 
conduct for lawyers, or rules of practice in mediation.260 As a requirement, it is important that the necessity 
of good faith must be communicated to the participants prior to mediation. Therefore, conduct 
compromising good faith should be included as an integral part of the description and definition of the 
mediation process itself. As society embarks on a reconsideration of ethical and moral issues,261 engaging 
in collaborative problem solving is consistent with such goals. 

 With regard to the lawyer-advocate, ethical rules guide behavior, as with most professions which are 
autonomous and self-regulating.262 Ethical guidelines were enacted to prescribe conduct for the practicing 
attorney and have evolved over time.263 The Model Code264 was criticized as being too focused on 
litigation, and in 1983, the ABA enacted its Model Rules of Professional Conduct265 with more focus on the 
lawyer's role in society.266 Yet there can be little debate that rules and codes were enacted for lawyers 
engaged in a practice within a win-lose dichotomy. Just because one is in an advocate role does not 
necessarily mean that he cannot act in good faith,267 although some argue otherwise.268 It is precisely how 
one conducts himself in the advocate's role that dictates compliance with any standard.269 Yet change of 
conduct within the adversarial system is not likely to be affected by ethical rules alone.270 Perhaps 
redirecting conduct in mediation, as a truly separate paradigm for dispute resolution, can assist in 
redefining the role of lawyer.271 

 
4. The Key Element: Education 

 A key to good faith conduct in mediation is education. When participants in mediation, whether the 
disputing parties or representatives, are not knowledgeable about the process — its theory, goals and 

                                                 
259  See National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 643 (1976) (noting that sanctions 

also serve as a deterrent). 
260  There is a movement toward state-wide interdisciplinary agencies to oversee mediation or ADR practice such as 

the Ohio Commission on Dispute Resolution and Conflict Management and, more recently, the Dispute 
Resolution Commission in North Carolina. While to date the purview of these groups has been educational, when 
involved in regulation, mediator oversight of the entire practice is an option for consideration. 

261  See generally Merida K., Vobejda B., Promoting Return to ‘Civil Society’; Diverse Group of Crusaders Looks for 
New Solutions to Social Problems, Wash. Post, Dec. 15, 1996, at A0 (discussing recent trend toward resolving 
social problems with civility). 

262  See Dzienkowski J. S., Professional Responsibility Standards, Rules and Statutes, 1995, 961; see also Schein E. H., 
Professional Education: Some New Direction, 1972, 8-9. 

263  See generally Moliterno J. E., Levy J. M., Ethics of the Lawyer's Work, 1993, 52-61 (accounting the development 
of legal ethics rules). 

264  Model Code of Professional Responsibility (1969) (providing framework for ethical behavior of lawyers to be 
adopted by United States jurisdictions). 

265  See Dzienkowski, supra note 261, at 3. 
266  See Moliterno & Levy, supra note 262, at 60. 
267  See Menkel-Meadow C., Is Altruism Possible In Lawyering, Ga. St. U. L. Rev., Vol. 8, 1992, 385, 386-88 

(discussing the various roles of the lawyer, including that which includes caring). 
268  See Condlin, supra note 182, at 78-80; Hyman, supra note 182, at 863-64. 
269  See Hyman, supra note 182, at 864. 
270  See Menkel-Meadow, supra note 38, at 40. 
271  See id. at 10-12. 
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objectives – expectations are absent at best, conflicting or unrealistic. Much of the mediator's initial effort 
is spent in educational efforts. This often occurs when participants are new to the procedure. Sometimes the 
process is more difficult because the participants come to mediation with impractical expectations of the 
role of the mediator or possible outcomes. To direct one to negotiate or mediate, as many courts do, using 
the definition of mediation as facilitated negotiation without offering more, is often ineffectual. 

 The first step in changing behavior is education. Unless individuals are aware of, and become 
familiar with, new behaviors, old paradigms will remain steadfast. It has been recognized that in order to 
move systems of dispute resolution from adversarial approaches, change must begin in legal education,272 
and the efforts must continue beyond law school. Likewise, familiarization with ADR has begun in other 
educational arenas, such as schools of business and public affairs. While participants should be fully aware 
of mediation, the general public will not have such knowledge without a television program or other media 
exposure. Until such time “Minneapolis Mediation” rivals past episodes of “L.A. Law,” educational efforts 
must continue. And while general educational efforts should increase, specific education must take place in 
advance of each particular mediation. 

 
IX. Conclusion 

Whether called good faith, “meaningful participation,” or another similar term, some action to 
require a specific conduct conducive to the mediation process must be required. Whether by court rule, 
legislation, or a code of ethics, such an obligation should be constructed and implemented immediately. 
And the duty of good faith should extend to the parties as well as their attorney representatives. 

However, less effort is needed to regulate the bar, and since the lawyer's conduct influences the 
mediation, change must begin there. Lawyers have demonstrated a need and custom of governance by a set 
of rules or standards. But those currently in effect are not appropriate for some alternative forms of dispute 
resolution, particularly mediation.273 If mediation is to survive as a formidable, unique process with the 
characteristics remaining which has made it a process that results in party satisfaction, then practices and 
procedures with regard to lawyers' conduct in the mediation process must change. To require good faith is 
one suggestion and a step in the right direction. The road will not be an easy one, but the road less traveled 
initially, can make all the difference.274 

The following are mere suggestions which have not benefitted from the wisdom of deliberation and 
debate. They are set out herein for the sole purpose of initiating the discussion process. 

Model Rule for Lawyers Requiring Good Faith Participation in the Mediation Process 
Rule 1.7 Good Faith in Mediation 
A lawyer representing a client in mediation shall participate in good faith. 
(a) Prior to the mediation, the lawyer shall prepare by familiarizing herself with the matter, and 

discussing it with her client. 
(b) At the mediation, the lawyer shall comply with all rules of court or statutes governing the 

mediation process, and counsel her client to do likewise. 
(c) During the mediation, the lawyer shall not convey information that is intentionally misleading or 

false to the mediator or other participants. 
Statutory Basis for Good Faith Requirement 
MEDIATION CODE 001. All parties and their counsel shall participate in mediation in good faith. 
“Good Faith” includes the following: 
a. Compliance with the terms and provisions of [cite to state statute or other rule setting forth 

mediation; for example Texas Civil Practice and Remedies Code § 154.001]; 
                                                 
272  See Dzienkowski, supra note 135, at 58-59 (discussing the role of legal education in the move away from 

adversarialism). 
273  See id. at 57-58. 
274  Apologies to Robert Frost. 
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b. Compliance with any specific court order referring the matter to mediation; 
c. Compliance with the terms and provisions of all standing orders of the court and any local rules of 

the court; 
d. Personal attendance at the mediation by all parties who are fully authorized to settle the dispute, 

which shall not be construed to include anyone present by telephone; 
e. Preparation for the mediation by the parties and their representatives, which includes the exchange 

of any documents requested or as set forth in a rule, order, or request of the mediator; 
f. Participation in meaningful discussions with the mediator and all other participants during the 

mediation; 
g. Compliance with all contractual terms regarding mediation which the parties may have previously 

agreed to; 
h. Following the rules set out by the mediator during the introductory phase of the process; 
i. Remaining at the mediation until the mediator determines that the process is at an end or excuses 

the parties; 
j. Engaging in direct communication and discussion between the parties to the dispute, as facilitated 

by the mediator; 
k. Making no affirmative misrepresentations or misleading statements to the other parties or the 

mediator during the mediation; and 
l. In pending lawsuits, refraining from filing any new motions until the conclusion of the mediation; 
002. “Good Faith” does not require the parties to settle the dispute. The proposals made at mediation, 

monetary or otherwise, in and of themselves do not constitute the presence or absence of good faith. 
003. Determination of Good Faith 
a. In court-annexed cases, the court shall make the final determination of whether good faith was 

present in the mediation. 
b. Where a lawsuit has not been filed, the responsibility for finding a violation of the good faith duty 

rests upon the mediator, who shall use the elements of this statute and context of any contract between the 
parties as a basis for deliberation and decision-making. 

004. Consequences for the Failure to Mediate in Good Faith 
If it is determined that a party or a representative of a party has failed the mediate in good faith, the 

following actions can be instituted at the discretion of the court or mediator: 
a. The individual shall pay all fees, costs, and reasonable expenses incurred by the other participants. 
b. The individual will pay the costs of another mediation. 
c. The individual will be fined in an amount no greater than $5,000.00. 
d. The individual, at their own cost, will attend a seminar or other educational program on mediation, 

for a minimum or eight (8) hours. 
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kimberli kovaki
 

advokatTa movaleobebi da pasuxismgebloba davis gadawyvetisas, 
keTilsindisiereba mediaciaSi _ Txovnis, rekomendaciis                                    

Tu moTxovnis saxiT dadgenili? axali eTika 

I. Sesavali 

davis alternatiuli gadawyvetis meTodebisa (ADR) da, konkretulad, mediaci-
is1 gamoyenebis sixSire mniSvnelovnad gaizarda bolo 20 wlis ganmavlobaSi.2 maSin 
roca davis alternatiuli gadawyvetis (ADR) sxva procesebi, rogoricaa arbitraJi,3 
saqmis neitraluri Sefaseba4 da nafici msajulebis Semajabeli mosmena5 sul ufro 
xSirad gamoiyeneba, gansakuTrebiT sasamarTlo sistemaSi,6 mediacia am procesebs So-

ris yvelaze ufro farTod aris gamoyenebuli.7 miuxedavad imisa, rom mediaciis gamo-
yenebasTan dakavSirebiTac arsebobs garkveuli kritika,8 gansakuTrebiT es exeba sao-
jaxo samarTlis sakiTxebs,9 mediaciis bumi grZeldeba.10 didi raodenobiT kanonebi iq-

                                                 
  samarTlis profesori, davis alternatiuli gadawyvetis sferos eqsperti, ohaios saxel-

mwifo universitetis bakalavri, kolumbis saxelmwifo universitetis samarTlis skolis 
doqtori.  

1  Tumca winamdebare statiaSi gamoyenebuli literatura da Sesabamisad, wyaroebi zogadad 
davis alternatiul gadawyvetas exeba, am naSromSi yuradReba gamaxvilebulia, ZiriTadad, 
mediaciis procesze. naSromSi nacadia specifikurad mocemuli Temis ganxilva, radgan 
mediacia gansxvavebuli da unikaluri procesia iuridiul sistemasTan SedarebiT. Tumca 
keTilsindisieri monawileobis elementi zians ar moutans sxva ADR-is procesebs, mis 
arsebobas mediaciaSi gadamwyveti mniSvneloba gaaCnia 

2  ix. Resnik J.,Many Doors? Closing Doors? Alternative Dispute Resolution and Adjudication, Ohio St. J. on Disp. 
Resol., Vol. 10, 1995, 211, 218. 

3  arbitraJi SejibrebiTobis tipis procesia, radgan gansazRvrebiT neitraluri piri iRebs 
gadawyvetilebas. ix. Goldberg et al., Dispute Resolution: Negotiation, Mediation and Other Processes, 2nd 
ed., 1992, 199-200. 

4  zogadi informaciisTvis ix. Levine D. I., Early Neutral Evaluation: A Follow-up Report, Judicature, Vol. 
70, 1987, 236 (neitraluri Sefasebis adreul safexurTan dakavSirebiT kaliforniis Crdi-
loeT olqis eqperimentuli programis Sefaseba); Rosenberg J. D.,Folberg H. J.,Alternative Dispute 
Resolution: An Empirical Analysis, Stan. L. Rev., Vol. 46, 1994, 1487. (adreuli neitraluri Sefasebis 
sawyisebisa da ganviTarebis ganxilva). 

5  Semajamebeli sasamarTlo procesis zogadi mimoxilvisa da safuZvlebisaTvis, ix. Alfini J., 
Summary Jury Trials in State and Federal Courts: A Comparative Analysis of the Perceptions of Participating 
Lawyers, Ohio St. J. on Disp. Resol., Vol. 4, 1989, 213; Posner R. A., The Summary Jury Trial and Other Methods 
of Alternative Dispute Resolution: Some Cautionary Observations, U. Chi. L. Rev., Vol. 53, 1986, 366; daVidmar 
N., Rice J., Jury-Determined Settlements and Summary Jury Trials: Observations about Alternative Dispute 
Resolution in an Adversary Culture, Fla. St. U. L. Rev., Vol. 19, 1991, 89. 

6  ix. Katz L. V.,Compulsory Alternative Dispute Resolution and Volunteerism: Two-Headed Monster or Two Sides 
of the Coin?, J. Disp. Resol., 1993, 1, 13; Resnik, supra note 2, at 218. 

7  ix. Lande J.,How Will Lawyering and Mediation Practices Transform Each Other?, Fla. St. U. L. Rev., Vol. 24, 
1997, 839; Stempel J. W.,Reflections on Judicial ADR and the Multi-Door Courthouse at Twenty: Fait Accompli, 
Failed Overture or Fledgling Adulthood?, Ohio St. J. on Disp. Resol., Vol. 11, 1996,  297, 352-53. 

8  ix.  Brinig M. F.,Does Mediation Systematically Disadvantage Women?, Wm. & Mary J. Women & L., Vol. 2, 
1995, 1, 6; Delgado R. et al.,Fairness and Formality: Minimizing the Risk of Prejudice in Alternative Dispute 
Resolution, Wis. L. Rev., 1985 1359, 1361; Fiss O. M.,Against Settlement, Yale L. J., Vol. 93, 1984, 1073, 1075; 
Grillo T., The Mediation Alternative: Process Dangers for Women, Yale L. J., Vol. 100, 1991, 1545, 1549. 

9  ix.  Bryan P. E.,Killing Us Softly: Divorce Mediation and the Politics of Power, Buff. L. Rev., Vol. 40, 1992, 441, 443. 
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na amoqmedebuli am sferoSi, ramac katalizatoris roli iTamaSa, amasTan kanonebis 
miReba ganpirorebuli iyo mediaciis farTo gamoyenebiT; mediaciasTan dakavSirebu-
li kanonebis sawyisi teqstis moculoba 1989 wels mocemuli sakiTxisadmi miZRvnili 
500-gverdiani dokumentidan11 1995 wels 2000- gverdian sakanonmdeblo aqtad gardaiq-
mna.12 ADR-is sasamarTlo sistemaSi integracia axlo warsulSi iqna ganxorcilebuli, 
rasac xeli Seuwyo ADR-is savaldebulo xasiaTis ganmsazRvreli sasamarTlos wesebi-
sa da gankargulebebis amoqmedebam.13  

ADR-is aseTi gavrcelebis pirobebSi, gansakuTrebiT sasamarTlo sistemaSi, Cven 

varT „ADR-is Sesaxeb kanonis“ Tavdapirveli SemuSavebis mowmeni. unda aRiniSnos, rom 

ADR-is meTodebis sasamarTlo sistemaSi ufro xSir gamoyenebasTan erTad aSkaraa sa-

samarTlo sistemis dramatuli zegavlena ADR-ze. sasamarTlo sistemis zegavlena ga-

moixateba wesebis, procedurebisa da ADR-is maregulirebeli normebis raodenobis 

gazrdaSi, rac mocemul alternatiul procesebs aaxloebs sasamarTlo saqmis warmo-

ebis procedurul aspeqtebTan.14 erTma mecnierma am axal kulturas saxelwodebac ki 

mouZebna „liti-mediacia“,15 am SemTxvevaSi advokatebi mediacias ganixilaven, rogorc 

sasamarTlo saqmis warmoebis ubralod erT-erT Semdgom nabijs an saSualebas, ro-

melsac saqmis dasrulebamde mivyavarT.  

maSin, roca zogierTni ADR-is legalizacias kritikulad ganixilaven,16 sxvani 

am process gardauvlad miiCneven, aRniSnaven ra, rom sasamarTlo warmoebasa da media-

cias gaaCnia saerTo elementeb.17 sibrZne da ironia, rac ukavSirdeba im sistemis mier 

alternatiuli gadawyvetis praqtikisa da regulaciebis SemuSavebas, romlis alter-

natiul midgomasac gvTavazobs gadawyveta, dausrulebeli debatebis sagnad SeiZleba 

iqces. magram mocemuli statiis miznebisaTvis, unda gavcde zemoxsenebul sakiTxs da 

vimoqmedo im daSvebis farglebSi, rom sasamarTlo da sakanonmdeblo organoebi gaag-

rZeleben gadawyvetilebebis miRebas  ADR-is gamoyenebasTan dakavSirebul mraval Zi-

reul da mniSvnelovan sakiTxze da es gansakuTrebiT Seexeba mediacias. unda aRiniS-

nos, ron ADR-is gamoyenebasTan dakavSirebuli „satelituri“ saqmis warmoeba  ar aris 

mniSvnelovani xasiaTis,18 saxezea mxolod ramdenime saqme, romlebic exeba iseT wesebs 

rogoricaa  wesi 16 — keTilsindisieri monawileoba saqmis winaswari mosmenisas19 da 

sxva msgavs sakiTxebs. magram ramdenadac grZeldeba ADR-is integracia sasamarTlo 

sistemaSi, SeiZleba davuSvaT, rom garkveuli dramatuli xdomilebebis ararsebobis 

pirobebSi, sakiTxebis wamoWrasTan erTad, maTi gadaWra moxdeba sasamarTloebisa da 

                                                                                                                                                         
10  Statebi ganagrZoben sakanonmdeblo aqtebis miRebasa da ganxorcielebas. ixileT: e.g., N.C. 

Sup. Ct. R., 1991, 1-10. (Sesworebebi Setanilia, 1996) (uzenaesi sasamarTlos samoqalaqo saq-
meebSi mediatoruli morigebis sxdomebis Catareba). 

11  ix.  Rogers N. H.,McEwen C. A., Mediation: Law, Policy, & Practice, 2nd ed., 1994, § 13:01. 
12  ix. igive. 
13  zogadi informaciisaTvis ix.: Sherman E. F.,Court-Mandated Alternative Dispute Resolution: What Form 

of Participation Should Be Required?, SMU L. Rev., Vol. 46, 1993, 2079  (savaldebulo ADR-Si mxareebisa 
da maTi advokatebis monawileobis pasuxismgeblobis ganxilva). 

14  ix.  Rogers & McEwen, zemoT miTiTebuli wyaro 11, § 3:6. 
15  ix.  Lande, zemoT miTiTebuli wyaro 7, 3-4. 
16  ix. Menkel-Meadow C., Pursuing Settlement in an Adversarial Culture: A Tale of Innovation Co-opted or “The 

Law of ADR”, Fla. St. U. L. Rev., Vol. 19, 1991, 1, 12; aseve ix. Rogers &McEwen, zemoT miTiTebuli 
wyaro 11, §§ 1:04, 13:01. 

17  ix.  Sherman, SeniSvna 13, 2082. 
18  floridisa da texasis Statebi da axlo warsulidan indiana lideroben samoqalaqo 

saqmeebSi savaldebulo mediaciis gamoyenebaSi, mocemul StatebSi dafiqsirebulia 
saqmeebi, romlebic exeba mediaciis praqtikasa da procedurebs. 

19  ix.  Sherman, zemoT miTiTebuli wyaro 13,  2089. 
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sxva wesebis Semqmneli institutebis mier.20 unda vaRiaroT, rom sasamarTloebi da ka-

nonSemoqmedi institutebi naklebad icnoben ADR-is procesebs, miuxedavad amisa, ime-

dia, rom mocemuli tipis institutebis codnis donis amaRleba Sedegad moitans uf-

ro gacnobierebul gadawyvetilebebsa da ufro zust debulebebs. magram, upirveles 

yovlisa, mocemuli praqtikis konteqstSi wamoWrili problemebi unda gadaWran im er-

Teulebma, vinc gaTviTcnobierebulia am praqtikaSi — praqtikosebma, Teoretikosebma 

da akademiuri wreebis warmomadgenlebma.21 swored am mizniT moxda winamdebare sta-

tiis Seqmna. es aris mediaciis praqtikaSi arsebuli erTi mniSvnelovani xasiaTis prob-

lemis  Seswavlis mcdeloba — keTilsindisieri monawileoba — amasTan mocemuli sta-

tiis mizania imis siRrmiseuli Seswavla, Tu mocemuli moTxovna rogor SeiZleba an 

rogor unda amoqmeddes da ganxorcieldes.  

ADR-isadmi miZRvnili literaturis didi nawili fokusirebulia neitralur pi-

rebsa da maT qcevaze. magaliTad, axlo warsulSi wamoWrili sakiTxebi exeba im stan-

dartebisa da eTikis SemuSavebas, romliTac unda ixelmZRvanelon neitralurma pi-

rebma mediaciisa da arbitraJis porcesSi maTi qcevisas;22 vin unda an SeiZleba daare-

guliros ADR-is praqtika;23 da ra saxis treiningebi/momzadeba unda gaiaron  an ra sa-

xis gamocdilebas unda flobdnen isini.24  

es naSromi ar aris koncentrirebuli neitralur mediatorze an mis qcevaze. Cemi 

analizi ufro Seexeba procesis sxva monawileebs,25 gansakuTrebiT advokat-warmomad-

genlebas,26 radganac davis gadawyvetisadmi Cveni midgoma Seicvala, literaturaSi 

mravladaa statiebi, romlebic exeba am procesis zemoqmedebas sasamarTloebsa da sa-

samarTlo sistemaze,27 mxareebze28 da advokatis rogorc mediatoris rolzec ki.29 

                                                 
20  zogadi informaciisTvis sakiTxze — vin unda iRebdes gadawyvetilebas imasTan dakavSirebiT, 

ra aris mediacia da kerZod, rogor xdeba misi praqtikaSi ganxorcieleba, ixileT: Kovach K. K., 
What Is Real Mediation, and Who Should Decide?, A.B.A. Disp. Resol. Mag., Vol. 3, 1996, 5. 

21  Tumca zog individs axasiaTebs samive perspeqtiva, mniSvnelovania, rom yvela aspeqti 
adekvaturad iyos warmodgenili, rac idealur SemTxvevaSi xels uwyobs fiqrs, diskusias, 
debatebs da gadawyvetilebis miRebis procesebs. 

22  ramdenjerme iyo nacadi eTikisa da qcevis standartebis miReba. ix. magaliTad, Fla. Sup. Ct. R. 
10.120 (discussing rules for certified and court-appointed mediators); Model Standards of Conduct for Mediators, 
1995 (miRebuli iqna amerikis advokatTa asociaciis ADR-is ganyofilebis, davebis gadawyve-
tis sferoSi profesionalebis sazogadoebis da amerikis arbitraJis asociaciis mier); 
Ethical Guidelines for Mediators (Alternative Dispute Resolution Section of the State Bar of Texas 1994); Code of 
Professional Conduct (Colorado Council of Mediation Org. 1982) in Christopher W. Moore, The Mediation Pro-
cess: Practical Strategies for Resolving Conflict, 1986. 

23  am sakiTxTan dakavSirebiT arsebobs azrTa sxvadasxvaoba, rac kidev ufro garTulebulia 
imiT, rom neitraluri pirebi Zlier gansxvavebuli ZiriTadi da wina profesiis 
warmomadgenlebi arian. iseTi Statebis saxelmwifo uzenaesma sasamarTloebma, rogoricaa 
florida, virjinia da CrdiloeT karolina garkveuli Zalisxmeva mimarTes regulaciis 
sakiTxebze. ixileT: Fla. Sup. Ct. R. 10.120-.150, 1992. araiuridiuli profesiis pirebi xSirad 
akritikeben maT. 

24  sirTuleebi wamoiWreba treiningisa da ganaTlebis moTxovnebis araerTgvarovnebis gamo. 
ix.Folberg J.,Certification of Mediators in California: An Introduction, U.S.F. L. Rev., Vol. 30, 1996, 609, 609-10 
(mediatorebis serTificirebis da ara licenzirebis tendenciis ganxilva kaliforniaSi); 
Society of Professionals in Dispute Resolution (SPIDR), Ensuring Competence and Quality in Dispute Resolution 
Practice, Report No. 2 of the SPIDR Commission on Qualifications, 1995 [SemdgomSi SPIDR angariSi]. 

25  termini „monawile“ exeba yvelas, vinc monawileobas iRebs mediaciaSi, garda mediatorisa. 
26  termini „advokati-warmomadgeneli“ gamoiyeneba im iuristis mimarT, romelic warmoadgens 

mxares mediaciis procesSi da ara iuristis mimarT, romelic asrulebs mediatoris rols. 
aseve, ixileT SeniSvna 36 da Tanamdevi teqsti 

27  zogadi informaciisTvis ix. Kakalik J. S. et al., An Evaluation of Mediation and Early Neutral Evaluation 
Under the Civil Justice Reform Act, 1996; Gilson R. J., Mnookin R. H.,Disputing Through Agents: Cooperation 
and Conflict between Lawyers in Litigation, Colum. L. Rev., Vol. 94, 1994, 509 (ADR-is procesSi tusaRTa 
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Tumca advokatebi aRWurvilni arian maTi klientebis davebis gadawyvetis axali me-

TodebiT, Zalian mcire masala iqna miwodebuli maTTvis saxelmZRvanelo miTiTebebis 

formiT.30 rogorc Cans, advokatebisgan da sxva mxareebisgan, romlebic monawileobas 

iReben am axal da ucxo procesSi moelian, TiTqmis avtomaturad, maTi qcevis cvlile-

bas procesis niuansebis Sesabamisad. Tumca es ar Seesabameba realobas. samarTlis 

skolebmac ki, romelTa amocanaa, nawilobriv mainc, studentis praqtikuli saqmiano-

bisTvis momzadeba,31 gazardes im kursebis raodenoba, romelic eZRvneba ADR-is sa-

kiTxebs; miuxedavad amisa, yuradReba mainc maxvildeba ADR-is zogad mimoxilvaze an 

mediatoris unarebis ganviTarebaze klinikur konteqstSi.32 arcerTi kursi an samar-

Tlis skolis sxva aqtivoba, erTi gamonaklisis garda,33 ar aris koncentrirebuli me-

diaciis procesSi advokatis rolze. miuxedavad amisa, skolis damTavrebisa da licen-

                                                                                                                                                         
dilemis kvleva); Menkel-Meadow C.,Whose Dispute Is It Anyway?: A Philosophical and Democratic Defense 
of Settlement (In Some Cases), Geo. L. J., Vol. 83, 1995, 2663 (ganxilva — rogor unda ganvsazRvroT, 
rodis unda davuWiroT mxari an SevewinaaRmdegoT morigebas). 

28  ix. McEwen C. A.,Maiman R. J., Mediation in Small Claims Court: Achieving Compliance Through Consent, L. & 
Soc'y Rev., Vol. 18,  1984, 11, 11 (asocirdeba imis albaTobasTan, rom mxareebi ufro daicaven Se-
Tanxmebas mediaciis SemTxvevaSi sasamarTlo gadawyvetilebasTan SedarebiT);Pearson J., 
Thoennes N., Divorce Mediation: Reflections on a Decade of Research, in Mediation Research: The Process and 
Effectiveness of Third-Party Intervention, Kenneth Kressel & Dean G. Pruitt eds., 1989, 9, 9-10 (bavSvis meur-
veobasTan dakavSirebul davebSi araSejibrebiTi midgomebis gamoyenebis ganxilva);Roehl J. 
A., Cook R. F., Mediation in Interpersonal Disputes: Effectiveness and Limitations, in Mediation Research: The 
Process and Effectiveness of Third-Party Intervention, Kenneth Kressel & Dean G. Pruitt eds., 1989, 31, 32 
(konfliqtur mxareebs Soris davebis gadawyvetis efeqturobis ganxilva). 

29  ix. Riskin L. L., Toward New Standards for the Neutral Lawyer in Mediation, Ariz. L. Rev., Vol 26, 1984, 329, 
329-30; Riskin L. L., Mediation and Lawyers, Ohio St. L. J., Vol. 43, 1982, 29, 29-30  [SemdgomSi  Riskin, Me-
diation and Lawyers] (adgens mediacias, rogorc davebis gadawyvetis ZiriTad meTods da advo-
katebis mzard CarTulobas davebis gadawyvetis am meTodSi); Zerhusen K. A.,Reflections on the 
Role of the Neutral Lawyer: The Lawyer As Mediator, Ky. L.J., Vol. 81, 1992-93, 1165, 1166. 

30  Zalian mcire werilobiTi masala arsebobs, romelic miemarTeba advokats, magram ix. Galton 
E. R., Representing Clients in Mediation, 1994, vii-xi (gvawvdis informacias sasamarTlo procesebis 
Sesaxeb advokatebTan mimarTebaSi, romlebic monawileoben mediaciis procesSi); Murray J. S. 
et al., Processes of Dispute Resolution, 2nd ed. 1996 (aqcenti keTdeba advokatebis rolze sasamarTlo 
saqmis warmoebis alternativebSi, rogoricaa molaparakeba, mediacia da arbitraJi); Plimpton 
D.,Mediation of Disputes: The Role of the Lawyer and How Best to Serve the Client's Interest, Me. B. J., Vol. 8, 
1993, 38, 38, 40-44 (ganixilavs ADR-is mzard rols da ADR-is sxvadasxva formebis mokle mimo-
xilva, rac saSualebas iZleva yuradReba gavamaxviloT advokatis rolze mediaciuri 
davebis gadawyvetaSi). 

31  ix. Legal Education and Professional Development - An Educational Continuum, Report of the Task Force on Law 
Schools and the Profession: Narrowing the Gap 233-72 ABA Sec. Legal Educ. & Admissions to B., 1992 
(ganxilulia samarTlis skolebis roli momavali advokatebis ganaTlebaSi konvenciuri ad-
vokatobis alternativebis sakiTxebSi) [SemdgomSi MacCrate Report]. 

32  ix. Stark J. H.,Preliminary Reflections on the Establishment of a Mediation Clinic, Clin. L. Rev., Vol. 2, 1996, 
457, 458. AALS-is angariSi (Association of American Law Schools) Clinical Section miuTiTebs, rom zo-
gierT samarTlis skolas gaaCnia mediaciis klinikebi, sadac studentebs eZlevaT saqmeebis 
mediaciis SesaZlebloba. am skolebis udidesi nawili aseve sTavazobs studentebs ADR-is 
mimoxilvis kurss weliwadSi erTxel mainc sixSiriT (informacia inaxeba avtorTan). 

33  me piradad, Ed Sherman-is, amJamad tulanis samarTlis skolis dekanis SemoTavazebisa da 
Nancy Rogers-is, ohaios saxelmwifo universitetis samarTlis skolis asocirebuli dekanis 
TxovniT, Sevqmeni da mTeli Statis masStabiT Cavatare „mediaciis konkursi“, sxva sasamarT-
lo aqtivobebTan erTad, rac saSualebas aZlevs samarTlis studentebs praqtikaSi gamos-
cadon da gamoamJRavnon unarebi, romlebic ukavSirdeba klientis warmomadgenlobas me-
diaciaSi. konkursi, romelic sxva konkursebis msgavsad Catarda, aqcents ar akeTebda me-
diatorze, yuradReba maxvildeboda advokatsa da mis efeqturobaze mediaciis procesSi. 
imedia, rom konkursi sabolood erovnul statuss moipovebs da misi dafinanseba moxdeba 
ABA Law School Divisions-is mier. 
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ziis miRebis Semdeg, mravali axali advokati, gansakuTrebiT texasis, floridis, ka-

liforniis, CrdiloeT karolinis da virjiniis StatebSi, sakuTar Tavs mediaciis 

procesSi aRmoaCens. Tumca am tipis praqtikuli ganaTlebis uzrunvelyofa organize-

buli advokatTa asociaciebisa da Semdgomi iuridiuli ganaTlebis (CLE) institute-

bis  pasuxismgeblobaa,34 amis ganxircieleba rTulia, radgan mocemuli tipis institu-

tebi kargad ar icnoben zemoT xsenebul process.  
mediacia davis gadawyvetis gansxvavebul paradigmas moicavs — paradigmas, rome-

lic gulisxmobs kolaboracias, SemoqmedebiTobas da xSirad TanamSromlobas.35 mona-
wileebi, da gansakuTrebiT ki warmomadgeneli — advokatebi36 aRmoaCenen, rom Zveli 
tipis qcevebi aRar aris sasargeblo da adekvaturi. ufro metic, adre naswavli taq-
tikis ganxorcielebam xSirad, SesaZloa, ziani moutanos gadawyvetis potencias.37 va-
Riareb, rom advokatTa midgomisa da qcevis Secvla Zalze mokle vadaSi yvelaze rTu-
li amocanaa. miuxedavad amisa, imisaTvis, rom mediaciam, rogorc alternatiulma me-
Todma gaagrZelos arseboba da daakmayofilos mis mimarT arsebuli molodinebi, miz-
nebi da amocanebi, rac moicavs xarjisa da drois dazogvas da davis gadawyvetas da 
maT aRsrulebadobas, unda moxdes procesisadmi midgomis Secvla. monawileebs, mxa-
reebs da advokatebs ar unda SeeZloT procesis privilegirebuli mdgomareobis mi-
saRwevad gamoyeneba, rac moaxdens mowinaaRmdege mxaris ganzrax uares mdgomareoba-
Si Cayenebas. es ewinaaRmdegeba ormxrivad damakmayofilebeli gadawyvetis miRwevis 
amocanas. mediaciam, Tavad iuridiuli sistemis farglebSic ki, unda SeinarCunos gar-
kveuli Taviseburebebi, Tu gvsurs misi, rogorc sasamarTlo warmoebisagan gamoyo-
fili, sicocxlisunariani alternatiuli procesis SenarCuneba.    

sxva SemTxvevaSi mediaciisgan miviRebT saqmis warmoebis procesSi, winaswari 
mosmenis procedurul maxes. Tumca sasamarTlo saqmis warmoeba TavisTavad arafers 
uaryofiTs an mcdars ar Seicavs,38 mediacia farTod swored imitom gamoiyeneba, rom 
igi Zalze gansxvavebul alternativas gvTavazobs. sasamarTlo saqmis warmoebis sis-
tema, romelic efuZneba mogeba-wagebis diqotomias, axalisebs SejibrebiTobis midgo-
mas. amis sapirispirod, mediacia emyareba problemis gadawyvetisadmi interesze da-
fuZnebul kolaboraciul midgomas.  es gansxvavebebi SenarCunebul unda iqnas da uf-
ro metic, xazgasmul unda iqnas, imisaTvis rom TiToeulma procesma SeinarCunos in-
dividualoba da ar moxdes am ori procesis aRreva an Serwyma. am SemTxvevaSi TiToeu-
li procesi miaRwevs mis mizans, iqneba es gamarjvebulis da damarcxebulis gamovlena 
Tu alternatiulad ormxrivad damakmayofilebeli SeTanxmebis miRweva. am SemTxveva-
Si davis mxareebs SeuZliaT SearCion is procesi, romelic maTi TvalsazrisiT  sauke-
Tesoa sakiTxis gadasaWrelad.39 

                                                 
34  MacCrate Report, ixileT zemoT miTiTebuli wyaro 31, 273-317. 
35 es, ra Tqma unda, procesisadmi fasilitatiuri da „yvelasTvis momgebiani“ midgomis da-

SvebiT, ixileT SeniSvna 194- 99 qvemoT da Tanmxlebi teqsti (mediaciis procesSi sxvadasxva 
mxareebis amocanebis ganxilva). 

36  „warmomadgeneli-advokati“ aris termini, romelsac viyeneb im iuristebis mimarT, romle-
bic mediaciaSi monawileoben rogorc erT-erTi mxaris warmomadgenlebi. iuristma SeiZ-
leba, aseve, monawileoba miiRos mediaciaSi mxaris rolSi an xSirad Seasrulos mediatoris 
roli. Tumca aq da mocemul naSromSi aqcenti keTdeba warmomadgenel-advokatze — mis mo-
valeobebsa da pasuxismgeblobaze. 

37  unda gaviazroT, rom mediaciaSi davis gadasawyvetad saWiroa magidis mopirdapire mxares 
mjdomi piris Tanxmoba. 

38  magram ix. Menkel-Meadow C., The Trouble with the Adversary System in a Postmodern, Multicultural World, 
Wm. & Mary L. Rev., Vol. 38, 1996, 5, 6 (amtkicebs, rom SejibrebiTobis tipis sistema ar aris 
adekvaturi nebismieri iuiridiuli an davis gadawyvetis mniSvnelovani amocanebis dasakma-
yofileblad). 

39  zogadi informaciisTvis ixileT: Sander F. E. A.,Goldberg S. B., Fitting the Forum to the Fuss: A User-
Friendly Guide to Selecting an ADR Procedure, Negotiation J., Vol. 10,  1994, 49 (detalurad aRwers ADR-
is procesebis saqmis konkretul maxasiaTeblebTan  Sesabamisobis miRwevis meTodebs). 
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mediaciis procesis mTlianobis SesanarCuneblad, misi monawileebis qceva unda 
Seesabamebodes procesis amocanebsa da miznebs. unda gulisxmobdes Tu ara mediacia-
Si monawileoba konkretulad keTilsindisierebis demonstrirebas? arsebiTad, mosa-
lodneli unda iyos Tu ara monawileebisagan keTilsindisieri monawileoba? proces-
Si keTilsindisierebis arseboba moaxdens Tu ara gavlenas monawileTa monawileoba-
ze? da Tu ki, unda moxdes Tu ara misi ubralod Txovnis, rekomendaciis Tu moTxovnis 
saxiT warmodgena?  

 
 II. savaldebulo mediacia da masTan dakavSirebuli sakiTxebi 

a. konceptualuri monaxazi 

mediaciaSi monawileobis sakiTxebi da, gansakuTrebiT, keTilsindisieri monawi-
leoba, gadaxlarTulia ADR-Si savaldebulo an ZaldatanebiT monawileobasTan.40 sa-
valdebulo mediaciis gamoyenebis SemTxvevebi izrdeba, misi sadavo xasiaTis da zogi 
iurisdiqciis SemTxvevaSi jer kidev Camouyalibeblobis miuxedavad.41 am statiaSi ar 
moxdeba savaldebulo Tu nebayoflobiTi mediaciis dadebiTi mxareebis SedarebiTi 
ganxilva, Cven ganvixilavT mxareeebis qcevas mediaciis procesSi.  SeiZleba davuSvaT, 
rom Tu keTilsindisiereba aucilebelia, misi arseboba aucilebeli unda iyos ro-
gorc savaldebulo, ise nebayoflobiTi mediaciis konteqstSi. keTilsindisieri mo-
nawileobis sakiTxze sxva msjeloba Seexeba sasamarTlos gadawyvetilebiT mediaci-
as,42 rac, aSkara mizezebis gamo, warmoadgens situacias, rodesac keTilsindisieri 
monawileoba SeiZleba ZaldatanebiT iqnas miRweuli. ganxilva mxolod am tipis situa-
ciebiT ar unda Semoifarglos. Tumca zogierTi komentatori Tvlis, rom mediaciis 
procesebi gansxvavdeba imis mixedviT, Tu rogor xdeba misi Catareba,43 sxva komenta-
torebi amtkiceben, rom mediaciis procesi ucvleli unda iyos konteqstis miuxeda-
vad.44 moxda Tu ara davis sasamarTloSi gadatana, aman45 ar unda gamoiwvios cvlilebe-
bi procesis warmarTvaSi. amitom, Tumca qvemoT warmodgenili ideebi da argumentebi, 
ZiriTadad, Seexeba sasamarTlos gadawyvetilebiT Catarebul mediacias, radganac 
swored am tipis mediacias moicavs ganxiluli sasamarTlo saqmeebi da amasTan swored 
am tipis mediacias moicavs debulebebi da am konteqstSi moxdeba savaraudod advo-
katTa monawileoba, ideebi da argumentebi ufro farTo gamoyenebisaTvis aris gamiz-
nuli.46 msgavsad zemoT xsenebulisa, winamdebare naSromi, ZiriTadad, emyareba daSve-
bas, rom mxareebi mediacias mimarTaven metwilad savaldebulo sqemis SemTxvevaSi; 
magram, igive winadadebebi da daskvnebi SeiZleba iqnas gamoyenebuli procesSi, sadac 
mxareebi mediaciis procesSi nebayoflobiT erTvebian.  

                                                 
40  Katz, zemoT miTiTebuli wyaro 6, 1-2; Nelle A., Making Mediation Mandatory: A Proposed Framework, Ohio 

St. J. on Disp. Resol., Vol. 7, 1992, 287, 304; Resnik, zemoT miTiTebuli wyaro 2, 218-19; Sherman, zemoT 
miTiTebuli wyaro 13, 2085-86; Winston D. S., Comment, Participation Standards in Mandatory Mediation 
Statutes: “You Can Lead A Horse to Water....”, Ohio St. J. on Disp. Resol., Vol. 11, 1996, 187, 188. 

41  ix.  N.C. Gen. Stat. § 7A-38.1(f), 1995 (mxareebisgan da maTi warmomadgenlebisgan moiTxoveba 
sasamarTlos procesis wina mediatoruli morigebis sxdomaze daswreba). 

42  ix. Sherman, zemoT miTiTebuli wyaro 13, 2081-84; Winston, zemoT miTiTebuli wyaro 40, 188. 
43  ix.  Riskin L. L.,Understanding Mediators' Orientations, Strategies, and Techniques: A Grid for the Perplexed, 1 Harv. 

Negotiation L. Rev. Vol. 1, 1996, 7, 84457; Lande, zemoT miTiTebuli wyaro 7, 844-57. orive Lande da 
Riskin emxrobian mediaciis pluralistul koncefcias yvela midgomis gaTvaliswinebiT. 

44  ix. Kovach K. K., Love L. P., “Evaluative” Mediation Is an Oxymoron, Alternatives to the High Cost of Litig., 
Vol. 14, 1996, 31, 31. 

45  davis legalizacia terminia, romelsac xSirad viyeneb imis aRsawerad, ra xdeba konfliqt-
Tan dakavSirebiT, rodesac mimarTaven advokatebs an sasamarTlo sistemas. 

46  ixileT qvemoT nawili VIII.E.1 (ganixilavs gansxvavebul konteqstebSi keTilsindisieri mo-
nawileobis ucvleli gansazRvrebis dadgenis racionalur safuZvlebs). 
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ramdenime statia Seiswavlis Semdeg sakiTxs — ras niSnavs ADR-Si monawileobis mi-

Reba?47 keTilsindisierebis koncefciis CaTvliT,48 amasTan aqcenti keTdeba sasamar-

Tlos mier daniSnul mediaciis procesze. Tumca ADR-Tan dakavSirebuli periferiuli 

sakiTxebis ganxilva zogadad aucilebelia warmodgenis Sesaqmnelad, me aqcents mxo-

lod mediacaze da ara ADR-is sxva procesebze gavakeTeb; mraval aseT process axasia-

Tebs sasamarTlo saqmis warmoebis msgavsi elementebi. yvelaze sufTa, anu klasikuri 

mediaciis procesi,49 sadac mediatori xels uwyobs komunikacias, urTierTgagebas da 

problemis erTobliv SemoqmedebiT gadaWras, da sadac mediatori Tavs ikavebs saqmis 

dadebiTi da uaryofiTi mxareebis Sefasebisgan advokatebisaTvis yvelaze nakleb cnob-

ili ADR-is procesia. keTilsindisierebis principi swored amitom, yvelaze mniSvnelo-

vani da aucilebeli elementia, radgan procesi gansxvavdeba sxva adre naswavli davis 

gadawyvetis meTodisgan, sadac SejibrebiTobis principia gamoyenebuli.50 

 

b. keTilsindisieri monawileobisgan gansxvavebuli                                                     

sxva gamorCeuli sakiTxebi 

arsebobs mravali procedura, romelic gulisxmobs gadawyvetas mediaciis saSu-

alebiT.51 es procedurebi moicavs Semdegs: mediaciaze savaldebulo daswreba;52 medi-

atoris gadasaxadis gadaxda;53 informaciis gacvlis moTxovna54 da TviT jarimis ga-

daxda im SemTxvevaSi, Tu romelime mxare ver aRwevs mediaciasTan SedarebiT ukeTes 

Sedegs sasamarTlo procesze.55 mediaciaze daswreba da informaciis gacvla ganixi-

leba, rogorc keTilsindisieri monawileobis kritikuli elementebi.56 Tumca sazRa-

uris gadaxda an jarimis gadaxda SeTanxmebis miuRwevadobis SemTxvevaSi ar warmoad-

gens aseT elementebs da ganixileba, rogorc sakiTxebi, romlebic ar ukavSirdeba ke-

Tilsindisieri monawileobis princips.  

                                                 
47  ix.  Sherman, zemoT miTiTebuli wyaro 13, 2096; Winston, zemoT miTiTebuli wyaro 40, 197. 
48  ix.  Alfini J. J., Trashing, Bashing, and Hashing It Out: Is This the End of “Good Mediation” ?, Fla. St. U. L. Rev., 

Vol. 19, 1991, 47, 63; ShermanzemoT miTiTebuli wyaro 13, 2089; Biller T., Comment, Good Faith 
Mediation: Improving Efficiency, Cost, and Satisfaction in North Carolina's Pre-trial Process, Campbell L. Rev., 
Vol. 18, 1996, 281, 292 . 

49  sakiTxi — ra aris mediacia nawilobriv definiciuri xasiaTisaa; procesi, romelzec am sta-
tiaSi mivuTiTeb mediators ganixilavs, rogorc fasilitators, romelic daxmarebas uwevs 
mxareebs problemis gadaWraSi. Tumca, rogorc es SemdgomSia aRniSnuli, keTilsindisieri 
monawileobis moTxovna aucilebelia procesis sxvagvari xedvis SemTxvevaSic. ixileT 
SeniSvna qvemoT 244-65 da Tanmxlebi teqsti. 

50  amitom, sxvadasxva aqtivobis SemTxvevaSi terminis „mediacia“  gamoyenebis daSveba dabneu-
lobas iwvevs. Tu es midgoma gagrZelda, advokatebi verasodes gaarCeven procesebs er-
TmaneTisgan da mediacia dakargavs Tavis potencias, Seqmnas davebis gadawyvetis gan-
sxvavebuli paradigma. 

51  ix.  Rogers&McEwen, ixileT zemoT miTiTebuli wyaro 11, § 7:06. 
52  ix.  Triad Mack Sales & Serv., Inc. v. Clement Bros. Co., 438 S.E.2d 485, 488, N.C. Ct. App. 1994 (adasturebs 

gadawyvetilebas sasamarTlos mier dadgenil mediatoruli garigebis procesze ardas-
wrebis SemTxvevaSi); Decker v. Lindsey, 824 S.W.2d 247, 251, Tex. App. _ Houston [1st Dist.] 1992, no writ 
(aiZulebs mxareebs monawileoba miiRon davis alternatiuli gadawyvetis proceduraSi). 

53  ix. Rogers&McEwen, ix. zemoT miTiTebuli wyaro 11, § 7:06; Nelle, ix. zemoT miTiTebuli wyaro 
40, at 303; Sherman, ix. zemoT miTiTebuli wyaro 13, at 2089. 

54  ix. Rogers&McEwen, ix. zemoT miTiTebuli wyaro 11, § 9; Sherman, ix. zemoT miTiTebuli wyaro 
13, at 2089. 

55  ix. Rogers&McEwen, ix. zemoT miTiTebuli wyaro 11, § 7:04 (discussing “Michigan Mediation,” sadac 
mxarem, romelic irCevs sasamarTloSi wasvlas Tanxa sul mcire 10%-iT unda gaaumjobesos 
an gadaixados meore mxaris iuristis xarji). 

56  ix. qvemoT nawili VIII.D (ganixilavs faqtorebs, romlebic SeiZleba Setanili iqnas keTil-
sindisieri monawileobis damavaldebulebel wesSi an sakanonmdeblo aqtSi). 
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sakiTxis mogvarebis xelSewyobis mizniT ganxorcielebuli rigi qmedebebi iZu-

lebiTi xasiaTisaa. iZuleba xSirad ganixileba rogorc elementi, romelic SeuTavse-

belia mediaciasTan.57 iZuleba SeiZleba sasamarTlodan momdinareobdes; am SemTxveva-

Si mxareebs evalebaT SeTanxmebis miRweva an ufro xelsayreli midgomis SemTxvevaSi  — 

advokatebisTvis gadakruli sityviT imis miniSneba, rom maT ar moewonebaT sasamar-

Tlos Sedegebi. iZuleba SeiZleba mediatorisgan momdinareobdes. magaliTad, media-

torma SeiZleba ufleba ar misces mxareebs datovon mediaciis procesi SeTanxmebis 

miRwevamde.58 keTilsindisieri monawileoba ar unda iyos iZulebiTi. maSin, roca ke-

Tilsindisieri monawileobis moTxovna moicavs mediaciis procesze darCenas, media-

ciis procesze darCenis xangrZlivoba keTilgonivruli unda iyos, mag., ori an sami sa-

aTi da ara mTeli dRe da Rame.  

arCevanis Tavisuflebis TviTgansazRvreba, mediaciis procesis dedaazri, dakav-

Sirebulia keTilsindisierebis principTan iseve, rogorc samarTlianobis cneba. 

TviTgamorkvevis moTxovna SeiZleba procesisTvis damaxasiaTebel rekvizit keTilsin-

disierebasTan SeuTavsebeli mogveCvenos. Tumca TviTgamorkveva gamokveTilad warmo-

adgens procesis safuZvels,59 aseve aRiarebulia, rom mravali mxare araskmarisad ic-

nobs mediaciis process imisaTvis, rom esmodes am procesis niuansebi da am procesis-

Tvis Sesatyvisi konkretuli qcevebi. keTilsindisier monawileobasTan an msgavs ele-

mentebTan dakavSirebuli saxelmZRvanelo miTiTebebi, an Tundac moTxovnebi qmnis gar-

kveul CarCo-monaxazs, ris farglebSic SeuZliaT Semdeg mxareebs moqmedeba. samarTli-

anoba mediaciis rogorc procesSi, ise SedegebSi aris nagulisxmevi. miuxedavad amisa, 

samarTlianoba problemuri terminia, radgan misi ganmarteba damokidebulia damkvir-

veblis Sexedulebaze.60 mediaciam yvela mxare unda uzrunvelyos samarTliani proce-

siT, amasTan mxareebis gadasawyvetia am procesis Sedegebi da maTi samarTlianoba.  

mediacias, zog SemTxvevaSi, ganixilaven rogorc fasilitirebul molaparake-

bas. keTilsindisieri monawileobis sakiTxi pirdapir molaparakebebSi — rogorc Sro-

mis konteqstSi, ise am konteqstis gareT, Seswavlilia da es sakiTxi Setanilia ganmar-

tebiTi xasiaTis dikusiebSi. da Tumca keTilsindisieri monawileoba pirdapir mola-

parakebebSi, ganxorcielebuli misi mxareebis an advokatebis mier, maRali albaTobi-

Taa sasargeblo, ar warmoadgens winamdebare naSromis sagans. gansxvavebuli Tavisebu-

rebis gamo —  mesame neitraluri mxaris, mediatoris  arseboba — pirdapiri molapara-

keba gamorCevadi procesia da, Sesabamisad, ar unda moxdes misi gaTvaliswineba winam-

debare analizSi.  

mediatoris qcevac ar warmoadgens winamdebare Sromis sagans. winamdebare naS-

romis miznebisaTvis daSvebulia, rom mediatori aris piri, romelic akmayofilebs da 

asrulebs arsebul eTikur normebs,61 rac ar unda problematuri iyos es,62 Tumca mxa-

reebis mxridan keTilsindisieri monawileobis moTxovna iwvevs mediatoris rolis 

Tavidan ganxilvis saWiroebas, gansakuTrebiT arakeTilsindisieri qmedebis mtkice-

                                                 
57  ix. Rogers&McEwen, zemoT miTiTebuli wyaro 11, § 7:03; Katz, ix. zemoT miTiTebuli wyaro 6, at 41. 
58  Tumca Zala ar yofila gamoyenebuli, texasis zogierTi mediaciis SemTxvevebSi, romlebic 

Semdegi dilis 7 saaTamde grZeldeboda, mxareebi aRniSnavdnen, rom maT ar SeeZloT pro-
cesis datoveba. 

59  ix.  Feerick J. et al., Standards of Professional Conduct in Alternative Dispute Resolution, J. Disp. Resol., 1995, 
95, 101; Model Standards of Conduct for Mediators, supra note 22, § I. 

60  ix. McEwen C. A. et al.,Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring Fairness in 
Divorce Mediation, 79 Minn. L Rev., Vol. 79, 1995, 1317, 1323 . 

61  ix.  Feerick, ixileT zemoT miTiTebuli wyaro 59, 95. 
62  ix.  Menkel-Meadow C., Ethics in Alternative Dispute Resolution: New Issues, No Answers From the Adversary 

Conception of Lawyers Responsibility, S. Tex. L. Rev., Vol. 38, 405, 442-46 (warmoadgens ADR-Si eTikuri 
miTiTebebis miRebasTan dakavSirebuli problemebis analizs). 
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bis SemTxvevaSi.63 SesaZloa, saWiro gaxdes mediatoris, rogorc miukerZoebeli piris 

rolis, romelic mediaciis Sedegebisadmi ndobis ganmapirobebelia, gadaxedva, kom-

promisuli variantis moZiebisa da keTilsindisieri monawileobis moTxovnis dakma-

yofilebis mizniT.64 mocemuli sakiTxi mogvianebiT iqneba ganxiluli.65 

 
III. mediaciaSi keTilsindisieri monawileobis dRevandeli statusi 

Tumca davebis gadawyvetis procedurebSi keTilsindisieri monawileobis sa-

kiTxi sxva naSromebSic aris ganxiluli,66 konfliqturi poziciebis dilemam keTil-

sindisier monawileobasTan dakavSirebiT, romelic texasSi wamoiWra,67 damatebiT 

kvlevas daudo safuZveli. Seqmnilma gaugebrobam cxadyo keTilsindisieri monawile-

obis sakiTxebis farTo gaTvaliswinebisa da amgvari moTxovnis dawesebis praqtikuli 

Sedegebis analizis aucilebloba. texasSi mocemuli sakiTxi jer kidev ar aris gadaW-

rili, maSin roca sxva Statebi da programebi ukve iTvaliswineben mocemul sakiTxs.68 

mediaciis sfero, romelic gasuli oci wlis ganmavlobaSi ganviTarda,69  am etap-

ze ganixileba, rogorc ori fokusis mqone — sazogadoebriv sawyisebze dafuZnebuli70 

da sasamarTlos mier dadgenili.71 magram, amgvar ganviTarebamde, mediacia farTod 

gamoiyeneboda SromiT da koleqtiuri garigebebis saqmeebSi.72 Tumca mimdinare praq-

tikis Camoyalibeba ar momxdara SromiT sferoSi arsebuli praqtikis detaluri adap-

taciis gziT, analogia mocemuli sferodan SeiZleba sasargeblo aRmoCndes zogierTi 

problemis gadawyvetisas. SromiT, sazogadoebriv da sasamarTlos mier dadgenil me-

diacias gaaCnia msgavsi amocanebi, rogoricaa davebis swrafi gadawyveta.73 Tumca sa-

zogadoebriv da sasamarTlos mier dadgenil SemTxvevebSi SeTanxmebis miuRwevadoba 

ar iwvevs procesis datovebas an gaficvebs, davis gadawyveta iseTive sasargeblo da 

sasurveli SeiZleba iyos rogorc zemoT aRniSnul SemTxvevebSi. keTilsindisieri mo-

nawileobis moTxovnebi, aseve moqmedebs fermer-msesxebels Soris ganxorcilebul da 

ganqorwinebis mediaciis debulebebSic. es magaliTebi warmoadgens keTilsindisieri 

monawileobis Seswavlis sawyis niSnuls.  

                                                 
63  ix. qvemoT nawili VIII.C. keTilsindisieri monawileobis ararsebobis arakeTilsindisieri 

monawileobiT gansazRvrisaTvis da piriqiT, rodesac keTilsindisieri monawileobis 
naklebobis demonstrireba SeiZleba moxdes arakeTilsindisieri monawileobis arsebobiT. 

64  ix. qvemoT nawili VII.B (ganixilavs mediatoris rolisTvis damaxasiaTebel Sinagan kon-
fliqts mxareebs Soris komunikaciis xelSewyobasa da konfidencialobas Soris mxaris mier 
mediaciis procesis daucvelobisas.). 

65  ix. igive. 
66  ix. Alfini, ix. zemoT miTiTebuli wyaro 48, 63-66; Sherman, ix. zemoT miTiTebuli wyaro 13,  2089; 

Biller, ixileT zemoT miTiTebuli wyaro 48, 291. 
67  ix. qvemoT SeniSvna 101-06 da Tanxmlebi teqsti (ganixilavs konfliqts Statis sakanonm-

deblo aqtsa da precendentul samarTals Soris saWiro keTilsindisieri monawileobis 
konteqstSi). 

68  ix. Alfini, ix. zemoT miTiTebuli wyaro 48, 63; Winston, ix. zemoT miTiTebuli wyaro 40, 197-201; 
Biller, ix. zemoT miTiTebuli wyaro 48, 297. 

69  ix.  Rogers & McEwen, ix. zemoT miTiTebuli wyaro 11, § 5:02 
70  ix. Duffey K. G., Introduction to Community Mediation Programs: Past, Present, and Future, in Community 

Mediation: A Handbook for Practitioners and Researchers, Karen Grover Duffey et al. eds., 199121, 26-27; aseve, 
ix. Primm E. B., The Neighborhood Justice Center Movement, Ky. L.J., Vol. 81, 1992-93, 1067, 1075 (ga-
nixilavs sazogadobaze dafuZnebuli moZraobis istoriis mimoxilvas). 

71  ix. Resnik, ix. zemoT miTiTebuli wyaro 2, 218-19 (ganixilavs sasamarTlos mier dadgenili 
ADR-is ganviTarebas). 

72  ix. Rogers & McEwen, ix. zemoT miTiTebuli wyaro 11, § 5:01. 
73  ix. Dade J. M., Note, Negotiating in Good Faith: Management's Obligation to Maintain the Status Quo During 

Collective Bargaining Under the Railway Labor Act, J. Disp. Resol., Vol. 2, 1992, 395, 395. 
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SromiTi xasiaTis molaparakebebSi, koleqtiuri morigebis procesis valdebu-
lebebi moicavs gaxsnilobas da saerTo safuZvlebis miRwevis keTilgonier mcdelo-
bas, magram ar moicavs SeTanxmebis miRwevis valdebulebas.74 damsaqmeblis warumateb-
loba morigebis procesSi ganixileba rogorc usamarTlo.75 Tumca, xSirad, es procesi 
moixsenieba rogorc keTilsindisieri morigebis valdebuleba, mocemuli qceva SeiZ-
leba, aseve, ganvixiloT, rogorc morigebis dadebiTi praqtika.76 

damatebiTi gansazRvrebebis warmodgenis Semdeg, NLRB (SromiTi urTierTobebis 
erovnuli sabWo) da sasamarTloebi amtkicebdnen, rom koleqtiuri morigebis Sem-
TxvevaSi SromiT molaparakebebSi ar unda momxdariyo „miiRe da datove“ tipis midgo-
mis gamoyeneba.77 amis sanacvlod, molaparakebis mwarmoeblis valdebulebaa „diskusi-
aSi aqtiuri CarTva“ da winadadebebis mosmena iseve, rogorc SeuTanxmeblobis safuZ-
vlebis warmodgena.78 amerikis SeerTebuli Statebis uzenaesma sasamarTlom koleqti-
uri morigebis sakiTxisadmi sakuTari midgomis demonstrireba gaakeTa Semdeg gancxa-
debaSi — ar unda moxdes „unayofo maraTonuli diskusiebis“ mxardaWera, aramed unda 
moxdes sakiTxebis ganxilva, da am gziT mxareebma „SesaZloa miaRwion axlebur kom-
promiss sakiTxTan dakavSirebiT, rac aqamde mudmivad ukugdebuli iyo“.79 

axlo  warsulSi miRebuli debulebebi mediaciis savaldebulo gamoyenebis Sesa-
xeb, aseve miuTiTebs keTilsindisier monawileobaze. erT-erT konkretul sferos 
warmoadgens fermeri-msesxebelis davebi.80 magaliTad, minesotaSi, fermeri-msesxebe-
lis saqmeebSi arsebobs keTilsindisieri monawileobis naTeli valdebuleba.81 debu-
lebebi, romelic Semdegi yovlismomcveli fraziT sruldeba „sxva msgavsi qceva, ro-
melic adasturebs mxaris keTilsindisieri monawileobis naklebobas“,82 gansazRvravs 
keTilsindisieri monawileobis mniSvnelobas. keTilsindisieri monawileobis elemen-
tebi moicavs Semdegs: mediaciis procesze daswreba da monawileobis miReba; finanseb-
Tan dakavSirebuli sruli informaciis mowodeba; davis mogvarebis sruli uflebamo-
silebis mqone piris daniSvna; werilobiTi dokumentis warmodgena valis restruqtu-
rizaciis alternativebisa da amgvari alternativebis gamoyenebis miuReblobis mize-
zebis Sesaxeb; da kreditoris mier aucilebeli xarjebis gacema.83 ufro metic, media-
tori aris piri, romelic SerCeuli iqna keTilsindisieri monawileobis Sesaxeb ga-
dawyvetilebis misaRebad, rameTu man unda moaxdinos afidavitis dokumentis sabu-
TebSi CarTva, amgvari afidaviti acxadebs, rom mxaris monawileoba ar iyo keTislin-
disieri.84 magram, sasamarTlom SeiZleba ganixilos mediatoris daskvnebi keTilgoni-
erebis principebis darRvevis Sesaxeb da miiRos Sesabamisi zomebi/ daawesos sanqciebi 
amgvari darRvevis aRmoCenis SemTxvevaSi.85 

                                                 
74  ix.  Cox A., The Duty to Bargain in Good Faith, Harv. L. Rev., Vol. 71, 1958, 1401, 1405. 
75  ix. iqve,  1401. 
76  ix. iqve, 1403. 
77  iqve, 1411; ix.  NLRB v. General Elec. Co., 418 F.2d 736, 2d Cir. 1969 (ganixilavs damqiraveblis mier 

molaparakebisas gamoyenebul miiRe-an-datove midgomas); ix. aseve:Craver Ch. B., Effective Legal 
Negotiation and Settlement, 2nd ed., 1993, 173-75 (ganixilavs belveraizmis teqnikas); Sherman, ix. ze-
moT miTiTebuli wyaro 13, 2092-93 (ganixilavs midgomas, romelic Boulwarism-is saxeliT aris 
cnobili). 

78  Cox, ix. zemoT miTiTebuli wyaro 74, 1411. 
79  iqve, 1412 (cit.: NLRB v. American Nat'l Ins. Co., 343 U.S. 395, 404, 1952). 
80  ix. Riskin L. L.,Two Concepts of Mediation in the FMHA's Farmer-Lender Mediation Program, Admin. L. Rev., 

Vol. 45, 1993, 21, 34. 
81  ix.  Minn. Stat. Ann. § 583.27(1)(a),West 1996. 
82  iqve, § 583.27(1)(ა)(6). 
83  iqve § 583.27(1)(ა). 
84  iqve, § 83.27(2). 
85  ix. iqve § 583.27(6)(ა),(ბ). 
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rac Seexeba keTilsindisier monawileobas sasamarTlos mier dadgenil mediaci-
is saqmeebSi, texasis pirveli donis saapelacio sasamarTlom pirvelma ganixila es sa-
kiTxi dekeri lindseis winaaRmdeg saqmeSi (Decker v. Lindsey).86 dekeris saqmeSi, sasamar-
Tlom xeli moawera brZanebis formas, romelic sxva sakiTxebTan erTad iTxovda mxa-
reebis mier mediaciis procesis gavlas da, amasTan erTad, „procesSi keTilsindisier 
monawileobas“.87 dekeris sasamarTlom, aRiarebs ra, rom pirveli instanciis sasamar-
Tlos gaaCnia uflebamosileba daadginos mxareebis mier mediaciis procesis dawyeba, 
naTlad ganacxada, rom sasamarTlo ver daavaldebulebs mxareebs keTilsindisieri 
monawileoba miiRon maT Soris gamarTul molaparakebebSi.88 

sxva StatebSic gvaqvs dekeris saqmis msgavsi magaliTebi. floridam aRiara avri-

li civilmaris winaaRmdeg (Avril v. Civilmar) saqmeSi keTilsindisieri monawileobis 
moTxovnis ararseboba sasamarTlos mier dadgenil mediaciaSi.89 avrilis saqmeSi, pir-
veli instanciis sasamarTlom gasca sanqcia mopasuxeze sasamarTlos mier dadgenili 
mediaciis procesSi garigebis SeTavazebis gakeTebaze uaris gancxadebis gamo. saape-
lacio sasamarTlom gaauqma dadgenileba im faqtze dayrdnobiT, rom mediaciis debu-
lebebis Sesabamisad sanqciebis gacema aris daSvebuli mxolod mediaciaze argamocxa-
debis SemTxvevaSi da ara mediaciaSi monawileobis miRebaze an molaparakebebis warmo-
ebaze uaris gancxadebis SemTxvevaSi.90 zemoT ganxilulis analogiurad, kolorados 
uzenaesma sasamarTlom daadgina, rom mopasuxes ar gamouvlenia arakeTilsindisiere-
ba imis gamo, rom sasamarTlos mier dadgenili winaswari mosmenis sxdomaze ar gamoam-
JRavna, rom mosarCelesTvis SeTavazebuli maqsimaluri Tanxa iqneboda mxolod 300 
aSS dolari.91 sasamarTlom amgvari gadawyvetileba Semdegnairad daasabuTa _ mopa-
suxem sasamarTlos warudgina gancxadeba, romelic moicavda mis pozicias da zemoT 
xsenebul maqsimalur zRvars; ar unda moxdes mxaris iZuleba miaRwios garigebas am-
gvari valdebulebis moTxovnis ararsebobis SemTxvevaSi.92 analogiurad, jorjiis 

uzenaesma sasamarTlom daadgina, rom transportis departamenti atlantis winaaR-

mdeg saqmeSi (Department of Transportation v. City of Atlanta),93 Tumca pirveli instanciis sa-

samarTlos SeeZlo daedgina mxareebis mier mediaciis procesis ganxorcieleba, mas ar 
qonda jarimis dawesebis uflebamosileba mxareebis mier SeTanxmebis miuRwevadobis 
SemTxvevaSi.94 analogiurad, aiovas umaRlesma sasamarTlom grehemi beikeris winaaR-
mdeg (Graham v. Baker) saqmeze95 miuTiTa, rom Tumca debuleba moiTxovda mxareebis me-
diaciis procesSi monawileobas, monawileoba sruldeboda maTi daswrebiT mediaciis 
procesze maSinac ki, Tu erTaderTi gancxadeba am procesze miuTiTebda imaze, rom 
poziciebze molaparakeba SeuZlebeli iyo.96 

Tumca sxva iurisdiqciebSi, dekeris, arvilis da sxva magaliTebisgan gansxvave-

biT, arsebobs mediaciaSi keTilsindisieri monawileobis moTxovna da am moTxovnis 

gamoyenebis sixSire matulobs. magaliTad, indianas Statis wesebi ADR-is warmoebis 

Sesaxeb Seicavs rogorc debulebas mediaciaSi keTilsindisieri monawileobis Sesa-

                                                 
86  824 S.W.2d 247 (Tex. App. _  Houston [1st Dist.] 1992, no writ). 
87   iqve, 249. 
88  ix. iqve 251;  aseve, ix. McPheeters Ch. J., Note, Leading Horses to Water: May Courts Which Have the Power 

to Order Attendance at Mediation Also Require Good-Faith Negotiation?, J. Disp. Resol., Vol. 2, 1992, 377, 380. 
89  605 So. 2d 988, Fla. Dist. Ct. App. 1992. 
90  ix. iqve 989. 
91  ix. Halaby, McCrea, & Cross v. Hoffman, 831 P.2d 902, 908, Colo. 1992 (en banc). 
92  ix. iqve. 
93  380 S.E.2d 265 (Ga. 1989). 
94   iqve, 268. 
95  447 N.W.2d 397 (Iowa 1989). 
96  iqve 401. 
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xeb,97 aseve am moTxovnis daukmayofileblobis SemTxvevaSi sanqciebis Sesaxeb debule-

bas.98 kanonmdebeli moiTxovs adgilobriv urTierTobebTan dakavSirebul saqmeebze 

mediaciis procesSi keTilsindisier monawileobas.99 sasamarTlom SeiZleba sanqcia 

dauwesos mxares mediaciis keTilsindisieri mcdelobis ararsebobis SemTxvevaSi, mag-

ram mxolod im SemTxvevaSi, Tu mxareTa Soris SeTanxmeba ver iqna miRweuli.  amasTan, 

sanqciebi sakmaod did xarjTan SeiZleba iyos dakavSirebuli, valdebulebis Seusru-

leblobis sanqciisa da advokatebis sazRauris CaTvliT. dRevandlamde mxolod erTi 

saqmea dafiqsirebuli, aqcenti keTdeboda SeTanxmebaze da ar xdeboda imis mtkiceba, 

rom keTilsindisier monawileobas ar hqonda adgili.100 sxva Statebis sakanonmdeblo 

aqtebiT, rogoricaa floridis, kanzasisa da vaSingtonis aqtebi, saojaxo samarTlis 

sferoSi mediaciis SemTxvevaSic aris gaTvaliswinebuli keTilsindisieri monawileo-

bis moTxovna.101  

saojaxo samarTlis garda, mediaciis sxva specializebuli gamoyenebisas xdeba 

keTilsindisieri monawileobis moTxovnis daweseba. amis magaliTebia, vaSingtonSi mo-

bilur saxlebTan dakavSirebuli mediacia,102 sadazRvevo sarCelebi floridaSi,103 

SromiT sferoSi ganaTlebis sakiTxebze mediacia kanzasSi.104 kanzasis sakanonmdeblo 

aqti aseve gansazRvravs arakeTilsindisierebis cnebas.105 SesaZloa, mediaciis pro-

cesze daswrebis moTxovnis dawesebis Semdeg106 axali moTxovna Seexos mediaciis pro-

cesSi keTilsindisier monawileobas. 

ar aris gasakviri, rom dekerisa da Semdgomma msgavsma saqmeebma texasSi mediaci-

is procesTan dakavSirebiT garkveuli sirTuleebi gamoiwvia. Tumca dekeris saqme 

kiTxvis qveS pirdapir ar dayenebula. bolo sakanonmdeblo sxdomaze, texasis kanon-

mdeblebi Seecaden daeZliaT dekeris saqmis zemoqmedeba, es gansakuTrebiT Seexeba sa-

ojaxo samarTlis sferos saqmeebs. texasis saojaxo samarTlis kodeqsSi Setanili 

cvlilebebiT, mxareebs moeTxovebaT pirvel SuamdgomlobaSi Seitanon debuleba, ro-

melic Semdegi saxisaa:  

CemTvis cnobilia, rom texasis Statis politika xels uwyobs im davebis SeTan-
xmebul da arasasamarTlo gziT gadawyvetas, romlebic bavSvebsa da ojaxebs exeba. 
CemTvis cnobilia davebis alternatiuli gadawyvetis meTodebi mediaciis CaTvliT. 
vaRiareb ra, rom davis alternatiuli gadawyveta warmoadgens alternatiul gzas da 
ar wamoadgens sasamarTlo mosmenis Semcvlels da SesaZloa mocemuli saqme sasamar-
TloSi iqnas ganxiluli SeTanxmebis miuRwevlobis SemTvevaSi, me vacxadeb sasamar-
Tlos winaSe, rom vecdebi keTilsindisierad gadavWra davis sakiTxebi am SemTxvevaSi 
davis alternatiuli gadawyvetis gziT sasamarTlos Carevis aucileblobis gareSe.107 

amasTan erTad Suamdgomlobas xeli unda moaweros mxarem.108 

                                                 
97  Ind. Code Ann. tit. 34, Appendix on ADR, წესი 2.1 (West 1996). 
98  iqve, wesi 2.11. magram, aseve, ix. State v. Carter, 658 N.E.2d 618, 622, Ind. App. 1995 (arakeTilsin-

disieri monawileobis ararsebobis dadgena). 
99  Me. Rev. Stat. Ann. tit. 19, § 214(4), West 1995. 
100  Bennett v. Bennett, 587 A.2d 463, 464, Me. 1991. 
101  Fla. Stat. Ann. § 627.745(d), West 1996; Kan. Stat. Ann. § 72-5430(c)(4), 1992; Wash. Rev. Code § 59.20.080(2), 

1996. 
102  Wash. Rev. Code §59.20.080(2), 1996. 
103  Fla. Stat. Ann. § 627.745(d), West, 1996. 
104  Kan. Stat. Ann. §§ 72-5427, 72-5430(c)(4), 1992. 
105  Id. § 72-5430, 1992. 
106  Rogers & McEwen, ix. zemoT miTiTebuli wyaro, 11, § 7:06. 
107  Tavdapirvelad, Tex. H.B. 433, 74th Leg., R.S., 1995, amJamad,Tex. Fam. Code Ann. § 3.522, Vernon Supp. 

1997. 
108  Tex. Fam. Code Ann. § 3.522(ბ), Vernon Supp., 1997. 
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Tumca sakanonmdeblo aqtSi moxseniebulia „davis alternatiuli gadawyveta“, 

umravles SemTxvevaSi mediacia aris procesi, romelic texasis saojaxo sasamarTlo-

ebSi gamoiyeneba. Tumca garkveul doneze xdeba arbitraJis gamoyenebac.109 rogor ax-

denen texasis sasamarTloebi mocemuli debulebisa da dekeris saqmis SeTavsebas? es 

jer kidev sanaxavia. kanonmdeblobas ar gaaCnia detaluri sakanonmdeblo aqtis Seq-

mnis istoria; Tumca am Canaweris avtorTan interviudan110 Cans, rom zemoT xsenebuli 

debulebis ZiriTadi amocana saganmanaTleblo xasiaTisaa. kanonmdeblebi imedovne-

ben, rom individualuri klientebi, sasamarTlo davis realuri mxareebi Seityoben da 

gaiTvaliswineben davebis alternatiuli gadawyvetis meTodebis arsebobas. keTil-

sindisieri monawileobis debulebis CarTvis aucilebloba, savaraudod, mxolod mxa-

reebis swori midgomis Camoyalibebas isaxavs miznad. Tumca zogierTni amtkiceben, 

rom es debuleba ar Seesabameba sasamarTlo saqmis warmoebis arsebul praqtikas,111 

sxvebi, mecnierebisa da sasamarTloebis CaTvliT, aRiareben, rom monawileobasTan da-

kavSirebiT, keTilsindisieri monawileobis CaTvliT, garkveuli moTxovnis ararsebo-

bis pirobebSi, davis gadaWris mcdeloba SeiZleba unayofo aRmoCndes.112 

zog situaciaSi keTilsindisieri monawileoba nagulisxmevia, rogorc mediaci-

is procesis nawili. mediaciasTan dakavSirebuli literatura Seicavs naTel komen-

tars imis Sesaxeb, rom keTilsindisieri monawileoba procesis nawilia. TviT dins 

Sermani (Deans Sherman) da alfini (Alfini), da praqtikosi galtoni (Galton), romlebic 

TavianT naSromebSi miuTiTeben keTilsindisieri monawileobis moTxovnasTan dakav-

Sirebul problemebze,113 sxva SemTxvevebSi miuTiTeben, rom keTilsindisieri monawi-

leoba mediaciis nawilia.114 

dabolos, mravali SeTanxmeba, romelic Seicavs debulebas momavali davebis me-

diaciis gziT gadawyvetis Sesaxeb,  miuTiTebs, rom mediacia unda ganxorcieldes „ke-

Tilsindisieri monawileobiT“.115 aSkaraa, rom am debulebis mizania davis wamoWramde 

procesis mimarT pasuxismgebeli damokidebulebis Seqmna. Tumca, mogvianebiT, SeiZ-

leba wamoiWras kiTxvebi sakontraqto SeTanxmebebis mediaciisas keTilsindisieri mo-

nawileobis moTxovnis aRsrulebadobis Sesaxeb.  

 

                                                 
109  ix., magaliTad,Tex. Fam. Code Ann. §153.0071, Vernon, 1995 (davis alternatiuli gadawyvetis 

procedurebis CamonaTvali im saCivrebSi, romelic exeba mSobeli-bavSvs Soris urTierTo-
bebs) Gagnon S. W., Family Law Mediation Training Seminar, South Texas College of Law, Aug. 17, 1995 
(inaxeba avtoris masalebSi). 

110  ix. satelefono interviu CatarebuliGretchen M. Umbeck-is mierdokumentis avtorTan, Hono-
rable John Montgomery (ivnisi, 1995). damatebiTi detalebisaTvis, ix.Umbeck G. M., Good Faith in 
Resolving Disputes in The Family Courts: What H.B. 433 May Mean to Mediation in Texas, 6 (ganixilavs ke-
Tilsindisieri monawileobis moTxovnas, romelic warmodgenili iqna HB 433-mier) (ga-
mouqveynebeli naSromi, inaxeba avtoris masalebSi). 

111  ix.  Sherman, ix. zemoT miTiTebuli wyaro 13, 2094, 2112. 
112  ix. Katz, ix. zemoT miTiTebuli wyaro 6, 21; McPheeters, ix. zemoT miTiTebuli wyaro 88, 391. 
113 ix. Alfini, ix. zemoT miTiTebuli wyaro 48, 65-66; Galton, ix. zemoT miTiTebuli wyaro 30, 178; 

Sherman, ix. zemoT miTiTebuli wyaro 13, 2089-94. 
114  ix. Alfini, ix. zemoT miTiTebuli wyaro 48, 66 (angariSi miuTiTebs, rom Tumca arsebobs ke-

Tilsindisieri monawileobis elementis aRsrulebasTan dakavSirebuli sirTuleebi media-
ciaSi, advokatebis umravlesoba kvlevaSi fiqrobs, rom es elementi aucilebelia.); Murray et 
al., ix. zemoT miTiTebuli wyaro 30, 370. zogadi informaciisaTvis ix.Galton E. R., Kovach K. K., 
Advanced Civil Trial Law Conf. at South Texas College of Law, Problem Areas in Alternative Dispute Resolution: 
A Practitioners List of Dos and Do Nots, Feb. 27, 1997 (inaxeba samxreT texasis samarTlis skolis 
Semdgomi ganaTlebis departamentis masalebSi). 

115  ix.  Shade J., The Oil and Gas Lease and ADR: A Marriage Made in Heaven Waiting to Happen, Tulsa L.J., Vol. 
30, 1995, 599, 645. 
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 IV. keTilsindisieri monawileobis ararsebobasTan                                                      

dakavSirebuli problemebi 

keTilsindisieri monawileobisa da amgvari moTxovnis dawesebis mizanSewonilo-

bis dadgenis Semdeg, gaTvaliswinebuli unda iqnas keTilsindisieri monawileobis 

ararsebobis SemTxveva. axlo warsulamde mravali mediaciis procesi xorcieldeboda 

imis ubralo daSvebiT, rom keTilsindisier monawileobas adgili hqonda. mediaciaze 

SeTanxmeba moicavs keTilsindier monawileobas da mediaciis aRwera akademiur116 Tu 

praqtikaze orientirebul117 literaturaSi moicavs keTilsindisier monawileobas, 

rogorc procesis Semadgenel nawils. miuxedavad amisa, dekeris gadawyvetilebis Sem-

deg, texasis advokatebisTvis cnobili gaxda, rom keTilsindisieri monawileobis ar-

seboba ar aris aucilebeli, mediaciisadmi damokidebulebam xSir SemTxvevaSi miiRo 

sasamarTlo saqmis warmoebis mxolod erT-erTi safexuris saxe. mediaciis amgvari 

ganxilva droSi emTxveva da, savaraudod, gamowveulia mediaciis iuridiul sistemaSi 

asimilaciiT.118 Tumca keTilsindisieri monawileobis moTxovnis arsebobis SemTxveva-

Si mediacia gansxvavebul procesad aRiqmeboda, iseT procesad, romelic ufro Seesa-

bameba adreul gansazRvrebebs, rogoricaa — ormxrivad damakmayofilebeli an misaRe-

bi gadawyvetis miRwevaSi mxareebis daxmareba da individualuri pirebisaTvis daxma-

rebis aRmoCena maTi urTierTobebisa da midgomebis axleburi aRqmis miRwevaSi.119 

ra Tqma unda, sirTuleebi wamoiWreba nebismieri axali procesis ganxorciele-

bisas. mediaciis SemTxvevaSic arsebobs winaaRmdegobebi, rac imiT aris ganpirobebu-

li, rom mediacia gansxvavdeba advokatebisaTvis cnobili sxva procesebisgan. Tumca 

sxva ADR-is procedurebic, rogoricaa Sefaseba an arbitraJi, gamorCeulia tradici-

uli sasamarTlo procesebisgan da, Sesabamisad, gamoiyeneba gansxvavebuli midgoma; 

miuxedavad zemoT aRniSnulisa, es procesebi xasiaTdeba SejibrebiTobiT. ADRg-is 

upiratesobebis ganxilvisas ZiriTadad aqcenti keTdeba sargebelze sasamarTloebis-

Tvis da kerZod momrigebeli sasamarTloebis SemTxvevaSi; magram dadgenilia ADR-is 

damatebiTi atributebi, romelTa didi nawili damaxasiaTebelia mediaciisTvis da ara 

sxva procesebisaTvis. mxardaWerili dialogi, kolaboraciuli gziT (TanamSromlo-

bis tipis) problemis gadaWra, realobis testireba, uflebamosilebis miniWeba, moqni-

loba da sasargeblo gadawyvetebi aris zogierTi aseTi Tavisebureba, romelic ADR-s 

axasiaTebs.120 ufro metic, ADR-ma SeiZleba uzrunvelyos ukeTesi Sedegi mxareebisaT-

vis, SeiZleba ganamtkicos sajaro samarTlis sistema da SesaZloa Sedegad ufro civi-

luri sazogadoeba mogvces.121 SeiZleba Tu ara am xerxebma iarsebon iseT garemoSi, sa-

dac ar aris warmodgenili keTilsindisiereba? Tumca ADR-is sxva komponentebi, ro-

goricaa Sefaseba da gamocda, SeiZleba dafiqsirdes mxareebis mier keTilsindisier 

monawileobaze valdebulebis aRebis gareSe, sxva Taviseburebebi, rogoricaa kola-

boracia da uflebamosilebis miniWeba, ver iarsebeben. amdenad, ADR-is pozitiurma 

atributebma, romlebic yvelaze ufro xSirad mediaciaSi gvxvdeba, SeiZleba ver iar-

sebon keTilsindisieri monawileobis arsebobis gareSe.  

                                                 
116  Murray et al.,ix. zemoT miTiTebuli wyaro 30, § 36.01. 
117  zogadi informaciisaTvis ix. Kovach K. K., Mediation: Principles and Practice, West, 1994, 16-18. 
118  ix. Lande, ix. zemoT miTiTebuli wyaro 7, 3-4. 
119  ix. Kovach, ix. zemoT miTiTebuli wyaro 117, 16-18; Moore Ch. W., The Mediation Process, 2nd ed., 1996, 

15; Fuller L. L., Mediation — Its Forms and Functions, S. Cal. L. Rev., Vol. 44, 1971, 305, 325. 
120  ix. Sherman, ix. zemoT miTiTebuli wyaro 13, 2082. 
121  ix.  McGovern F. E., What Are the Questions We Should Ask About Court-Annexed ADR?, Presentation at the 

ABA Civil Just Reform Act Implementation Conference, 1997 (inaxeba avtoris masalebSi). 
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mediacia axdens molaparakebis Sefasebas;122 SromiTi xasiaTis molaparakebebis 

SemTxvevaSi, dadgenili iqna, rom keTilsindisieri monawileobis gareSe aranairi ga-

dawyvetis miRweva ar iqneba SesaZlebeli, radgan TiToeul mxares SeuZlia ekonomiku-

ri iaraRi gamoiyenos.123 albaT, aseT SemTxvevaSi azrs moklebuli iqneboda molapara-

kebebis dawyeba. magram Tuki mxareebi Tavs Seikaveben sxva mxarisTvis saziano qcevis-

gan da SeinarCuneben status qvos, gamoiyofa dro ormxrivi da konstruqciuli ga-

dawyvetisTvis.124 igive dasabuTeba SeiZleba iqnas gamoyenebuli zogadad davebis Sem-

TxvevaSi, Tumca keTilsindisierieba an patiosneba iuridiul molaparakebebSi kriti-

kis sagania.125 magaliTad, Tu mediaciis procesSi erT-erTi mxare ar TanamSromlobs, 

vTqvaT informaciis dafarvis gziT, maSin rogor SeiZleba gvqondes meore mxarisgan 

TanamSromlobis molodini? rodesac mxareebi mediaciis procesSi ebmebian Sejibre-

biTobis konteqstidan, xSirad grZeldeba im taqtikebis gamoyeneba, romelic yuradR-

ebas amaxvilebs da agrZelebs SejibrebiTobis tipis qcevas.126 keTilsindisieri mona-

wileobis moTxovnis ararsebobis SemTxvevaSi mTeli procedura iqneba darRevuli.  

morigebis procesSi sasamarTlos mier iZulebis wesis gamoyenebis ganxilvisas, 

aRiarebuli iqna, rom mopasuxeebi, romlebic moqmedeben procesis gaxangrZlivebis 

taqtikiT da miznad isaxaven status qvos SenarCunebas, garigebaSi ar miiReben keTil-

sindisier monawileobas.127 am SemTxvevaSi mediacia uSedego iqneba. rodesac distri-

buciuli tipis molaparakebebSi ar arsebobs morigebis survili an morigebisken mi-

marTuli Zalisxmeva128 da erTi mxare uars acxadebs  gadadgas nabiji an meore mxaris-

Tvis Seuracxmyofel mcire zomis nabijebs dgams, ar aris mosalodneli, rom meore 

mxare raime nabijs gadadgams, Sesabamisad molaparakebebi wydeba.129 Tumca amgvari 

taqtika ganixileba rogorc molaparakebis konkretuli strategia, romelic SeiZle-

ba iqnas gamoyenebuli,130 sxvebi kitikulad afaseben amgvar qcevas da moiTxoven cvli-

lebas qcevaSi,131 mimdinare sasamarTlo sarCelis SemTxvevaSi, cvlileba SeiZleba uf-

                                                 
122  iqve, 2083. 
123  ix. Detroit & Toledo Shore Line R.R. v. United Transp. Union, 396 U.S. 142, 155, 1969. 
124  iqve, 150. 
125  ix. Hartwell S., Understanding and Dealing with Deception in Legal Negotiation, Ohio St. J. on Disp. Resol., Vol. 

6, 1991, 171, 185, 194; cf. Westlaufer G. B., The Ethics of Lying in Negotiation, Iowa L. Rev., Vol. 76, 1990, 
1219, 1272 (tyuili aris zogadad advokatobisa da samarTlis mudmivi da gavrcelebuli 
elementi); White J. J., Machiavelli and the Bar: Ethical Limitations on Lying in Negotiation, Am. B. Found. 
Res. J., Vol. 1980, 926, 926-27. 

126  zogadi informaciisaTvis ix. Menkel-Meadow, ixileT zemoT miTiTebuli wyaro 38 (ganixilavs 
ADR-Si SejibrebiTobis sistemis araadekvaturobas). 

127  Bedlin H.,Nejelski P., Unsettling Issues About Settling Civil Litigation: Examining “Doomsday Machines,” “Quick 
Looks” and Other Modest Proposals, Judicature, Vol. 68,  1984, 9, 12. 

128  es aris nulovani jamisa da fiqsirebuli wilis molaparakeba, romelic gansxvavdeba mTlia-
nobiTi an kolaboraciuli midgomisgan. ix. Craver, supra note 77, 153-59 (acxadebs, rom arcerT 
mxares ar SeuZlia miiRos ufro sasurveli Sedegi meore mxaris mier miRebuli saboloo da-
nakargis gareSe,  SejibrebiTi/ distribuciuli fazis dasrulebis Semdeg); Kovach, ixileT 
zemoT miTiTebuli wyaro 117, 118-19. 

129  ix.  NLRB v. Mar-len Cabinets, Inc., 659 F.2d 995, 999, 9th Cir. 1981 (arsebiTad keTilsindisieri mona-
wileobis nakleboba dgindeba, rodesac mxare Zalze mcire SemoTavazebas akeTebs molapara-
kebis dasrulebis mizniT). 

130  ix.  Craver, ix. zemoT miTiTebuli wyaro 77, 177, 180-81, 189-90. 
131  aseve, ix. Wites M. A., The Franchisor as Predator: Encroachment and the Implied Covenant of Good Faith, U. 

Fla. J.L. & Pub. Pol'y, Vol. 7, 1996, 305. zogadi informaciisaTvis ix.Palmieri N. W., Good Faith Di-
sclosures Required During Precontractual Negotiations, Seton Hall L. Rev., Vol. 24, 1993, 70, 76  (poziciis 
uaryofa, romlis mixedviTac ar arsebobs informaciis gacemis movaleoba biznes tranzaq-
ciebSi  da imis demontrireba, rom keTilsindisieri monawileobisa da samarTliani mopyro-
bis moTxovnebi ganapirobeben informaciis gacemis saWiroebas). 
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ro rTuli aRmoCndes, radgan dava ukve arsebobs. Sedegad, imis nacvlad rom velodoT 

cvlilebebs, SeiZleba saWiro gaxdes axali wesis ganxorcieleba. 
ufro metic, xSirad, advokatebi amwvaveben problemas,132 kerZod, sasamarTlo 

saqmis warmoebisas.133 mediaciis didi nawili xorcieldeba sasamarTlo saqmis warmoe-
bis konteqstSi, SejibrebiTobis pirobebSi.134 Tuki arsebobs gagrZelebis nebarTva, 
Sedegad miviRebT imas, rac adrec gvinaxavs; mediaciis mutacia SejibrebiTi qcevis 
mocvis mizniT. es ukve mravaljer momxdara.135 mediaciis, rogorc davis gadawyvetis 
gansxvavebuli paradigmis cnebas advokatebi aufasureben; isini mediacias ganixila-
ven, rogorc sasamarTlo saqmis warmoebis erT-erT damatebiT iaraRs, romelic brZo-
lisTvis da ara raime ganzraxuli miznisTvis unda iqnas gamoyenebuli.136 imisaTvis, 
rom mediacia ganxiluli iqnas rogorc gansxvavebuli procesi, gamoiyeneba termini 
„liti-mitigacia“.137 zemoT xsenebulis kidev erTi dasturia erT-erTi advokatis mier 
meore advokatisTvis naTqvami fraza, rom man „moigo“ mediacia. Tu gagrZeldeba „Se-
jibrebiTi xasiaTis mediaciis“ ganxorcieleba, maSin mediacia dakargavs SesaZleblo-
bas Semoitanos cvlileba procesSi.  

procesis darRvevis erTi konkretuli magaliTia mediaciis moTxovna mxolod 
axali garemoebebis aRmoCenis mizniT, rasac mraval SemTxvevaSi hqonia adgili.analo-
giurad mediacia SeiZleba gamoyenebul iqnas mxolod sasamarTlo mosmenaze meore 
mxaris potenciuri efeqturobis Sefasebis mizniT. kidev erTi aseTi mizania mowinaaR-
mdege mxaris gadaRla/gamofitva, es taqtika maSin gamoiyeneba, rodesac erT-erTi 
mxare finansurad ufro Zlieria meoreze. mediaciis CaniSvnam an sasamarTlosTvis mo-
rigebaze mimarTvam maSin, rodesac ar arsebobs morigebis ganzraxva, da rodesac ori-
ve mxare Tanabrad inawilebs xarjebs, SeiZleba gamoiwvios meore mxaris resursebis 
amowurva, Sesabamisad, finansurad SezRudulma mxarem arCevani unda gaakeTos media-
ciis safasuris gadaxdasa da advokatisTvis Tanxis gadaxdas Soris.138 

kidev erTi problemuri situaciaa, rodesac adgili aqvs TaRliTobas an faqte-
bis damaxinjebas mediaciis konteqstSi, rac erT mxares aiZulebs dados SeTanxmeba, 
romelzec sxva SemTxvevaSi uars ityoda. romelime mxarem SeiZleba es aRmoaCinos, 
sxva SemTxvevaSi es SeiZleba ar moxdes. Tumca arsebobs zaralis anazRaurebis praq-
tika, garda dadebuli xelSekrulebis gauqmebisa,139 es procesi mainc aris dakavSire-
buli droisa da Tanxis xarjTan.  da im SemTxvevaSi, rodesac mediaciis Sedegad ar 
xdeba SeTanxmebis miRweva, procesi xSirad ganixileba rogorc drois, Tanxebisa da 
sxva resursebis fuWi xarjva.  

                                                 
132  ix. Gilson & Mnookin, ix. zemoT miTiTebuli wyaro 27, 511 (gulmodgine advokatoba  mxars 

uWers dausrulebel da uazro brZolebs, rac advokatebs klientebis xarjze amdidrebs). 
133  ix.  Reavley Th. M., Rambo Litigators: Pitting Aggressive Tactics Against Legal Ethics, 17 Pepp. L. Rev., Vol. 17, 

1990, 637, 637 (ganixilavs advokatebis midrekilebas iyvnen araprofesionalurebi, Tavnebani 
da Seuracxmyofelni); aseve, ix. Kagan R. A., Do Lawyers Cause Adversarial Legalism? A Preliminary 
Inquiry, L. & Soc'y Inquiry, Vol. 19, 1994, 1. 

134  ix. Nolan-Haley J.,Court-Mediation and the Search for Justice Through Law, Wash. U. L.Q., Vol. 74, 1996, 47, 
57-63 ; Menkel-Meadow, ix. zemoT miTiTebuli wyaro 16, 13-17. 

135 ix. Dzienkowski J. S.,Lawyering in a Hybrid Adversary System, Wm. & Mary L. Rev., Vol. 38, 1996, 45, 53 ; 
Menkel-Meadow, ix. zemoT miTiTebuli wyaro 16, 13-17. 

136  miuxedavad imisa rom amocanebi icvleba, ubralo morigebasac ki adgeba ziani, rodesac 
adgili aqvs arakeTilsindisier monawileobas an motyuebas. 

137  Lande, ix. zemoT miTiTebuli wyaro 7, 4-11. 
138  zogadi informaciisaTvis ix. Asher J. D., aqcenti samarTlianobaze:rodesac dabali Semosav-

lebis mqone momxmareblebi dgebian Court-Mandated ADR-is winaSe, did xarjiani sasamarTlo 
saqmis warmoebis 14 alternativa. 119 (1996) (ganixilivavs ADR-Tan dakavSirebul 
problemebs dabal Semosavliani mxareebis SemTxvevaSi). 

139 mediaciuri xelSekrulebebis didi nawili ganixileba, rogorc kanonieri sxva nebismieri 
kontraqtis msgavsad. ix. Tex. Civ. Prac. & Rem. Code Ann. § 154.071, Vernon Supp. 1997. 
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kidev ufro savalalo Sedegamde mivyavarT mediaciis dros da mediaciis nawilSi 

tyuilis arsebobas. texasis saqmeSi, citireba SeuZlebelia konfidencialobis gamo — 

erT-erTi mxaris kiTxvaze, Tu vin iyo mediaciaze damswre ucnobi piri, meore mxarem pa-

suxi gasca, rom is gaxldaT meore mxaris biznes partniori, romelic eswreboda media-

cias da unda emuSava sxva sakiTxebze mediaciis naklebad aqtiur fazaSi. ramdenime saa-

Tis Semdeg SekiTxvis avtoris advokatebma telefonebis cnobarSi aRmoaCines, rom piri 

gaxldaT nafic msajulTa konsultanti. pirdapiri dapirispirebisas, pirma aRiara, rom 

igi mediacias eswreboda sasamarTlo mosmenisTvis mxaris Sesafaseblad, mosmena Semdeg 

ramdenime kviraSi unda dawyebuliyo. aSkaraa, rom mxare mediacias eswreboda morigebis 

yovelgvari ganzraxvis gareSe, realurad, mxaris ganzraxva mediaciis procesis sasa-

marTlo procesSi upiratesobis mopovebis mizniT gamoyeneba iyo.140 am tipis qceva ar 

asaxavs mediaciis Seqmnis amocanebs, da mediacia am tipis miznebis misaRwevad ar unda 

iqnas gamoyenebuli. arsebobs sasamarTlo mosmenis wina sxva procedurebi, romelTa 

farglebSic SeiZleba moxdes amgvari taqtikisa da strategiebis gamoyeneba.  

mediaciis ganviTarebis procesSi, bevrs aSinebda procesis xelyofa da cvlile-

bebi.141 zogierTi, rogorc es ukve zemoT iyo aRniSnuli, am tipis darRveva dafiqsire-

buli iyo warsulSi. SemaSfoTebelia imis mosmena, rom mxareebi damaxinjebulad war-

moadgenen faqtebsda ityuebian da mediacias mxolod imis gamo mimarTaven, rom es 

procesi am tipis motyuebis saSualebas aZlevs romelime mxares.142 zogierTi imis 

mtkicebas Seecdeba, rom damaxinjebuli faqtebis warmodgena da TaRliToba iuridi-

uli molaparakebis nawilia143 da zogadad, miRebuli praqtikaa; amdenad, am tipis xdo-

milebebi mediaciis procesSi gasakviri ar aris. miuxedavad zemoT aRniSnulisa, ke-

Tilsindisieri monawileobis nakleboba ar SeiZleba kargi iyos TviT procesisa da mo-

nawileTa udidesi nawilisTvis. rodesac mxare igebs imis Sesaxeb, rom mediacia SeiZ-

leba gamoyenebuli iqnas mosatyueblad, misi warmodgena procesis Sesaxeb zaraldeba. 

imisaTvis, rom mediacia kvlav warmoadgendes davebis gadawyvetis alternatiul gzas 

mxareTa dakmayofilebis farglebSi, miRebuli unda iqnas zomebi imis uzrunvelsayo-

fad, rom ar moxdes procesiT manipulireba.  

Tavad mediaciis procesi, mediaciis tipis an gamoyenebuli stilis miuxedavad, 

aRar iqneba sicocxlisunariani an ar moitans aranair sargebels, Tuki daSvebuli iqne-

ba im qmedebebis Semowmebis gareSe ganxorcieleba, romlebic miuTiTebs procesis bo-

rotad gamoyenebaze. mediatoris fasilitatoruli mcdeloba gansazRvros mxareTa in-

teresebi da ipovos inovaciuri gadawyvetebi, romlebic daakmayofilebs yvela mxares 

SeuZlebeli iqneba, Tu mxareebi mzad ar arian warmoadginon informacia, romelic moi-

cavs maT amocanebsa da miznebs. mxolod sakmarisi informaciis pirobebSi SeZlebs medi-

atori daxmareba gauwios mxareebs im gadawyvetis miRwevaSi, romelic SesaZloa ormxri-

vad sasargeblo iyos. da im „mediatorebis“ SemTxvevaSi, romlebic saqmis dadebiTi mxa-

reebis Sefasebis safuZvelze iZlevian miTiTebas molaparakebuli SeTanxmebis dadeba-

ze,144 mniSvnelovania, rom swori informacia iqnas miwodebuli Rirebuli Sefasebis ga-

                                                 
140  dazaralebulma mxarem meore dResve mimarTa sasamarTlos da moipova sanqciebi.  
141  Alfini, ix. zemoT miTiTebuli wyaro 48, 47 (Albie Davis-is sityvebi); იხ.Menkel-Meadow, ix. zemoT 

miTiTebuli wyaro 16, 1-3. mocemul avtors da mis ramdenime kolegas msgavsi Sexedulebebi 
gaaCnia. 

142  ramdenime, Tumca mcire raodenobis, komentari iqna gakeTebuli Cemi studentebis mier — 
ramdenad uyvars advokats an firmas, romelTanac isini muSaoben, mediacia imis gamo, rom 
simarTlis Tqma saWiro ar aris.  

143  ix. Hartwell, ix. zemoT miTiTebuli wyaro125, 185. 
144  Cf. Kovach & Love, ix. zemoT miTiTebuli wyaro 44, 45-62 (ganixilavs SefasebiTi mediaciis nak-

lovanebebs).zogadi informaciisaTvis ixileT: Riskin, ix. zemoT miTiTebuli wyaro 43 (ga-
nixilavs mediaciis sxvadasxva formebs, SefasebiTi mediaciis CaTvliT). 
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sakeTeblad.145 sxva SemTxvevaSi ganxorcielebuli procesi unayofo aRmoCndeba. 
Tuki saxeze ar gvaqvs keTilsindisieri monawileoba, maSin gvrCeba mxolod medi-

aciis proforma, kidev erTi proceduruli amocana procedurebis im grZel siaSi, ro-
melTa gavla aris saWiro sasamarTlo procesamde. realobaSi, termini „proforma me-
diacia“ gamoiyeneba im SemTxvevebisaTvis, rodesac mxareebi an ufro xSirad advoka-
tebi mediaciis procesze gamocxaddebian mxolod im mizeziT, rom sasamarTlom daad-
gina amgvarad. isini erTxmad acxadeben, rom ar gaaCniaT problemis gadaWris aranairi 
ganzraxva da realurad ar monawileoben procesSi. am tipis mediaciebi Cveulebriv 
drois fuWi xarjvaa advokatebisTvis, Tuki es procesi ar iqneba gamoyenebuli axali 
garemoebebis aRmoCenisa da sasamarTlo procesisaTvis mosamzadeblad, xolo mxaree-
bisaTvis es fuWad gaweuli danaxarjebia. zogierTi iuristiSeiZleba mxars uWerdes 
sasamarTlos dadgenilebis Sesrulebis aseT proformul gzas „sasamarTlo proce-
samde“ misaRwevad,146 magram bevri mxare ar aris sakmarisad informirebuli, Sesabami-
sad, ar ician, ras unda elodon mediaciisgan. mxaris ganaTlebis erTi meTodia maTi 
keTilsindisieri monawileobis moTxovna. SesaZloa, keTilsindisieri monawileobis 
moTxovnis kidev erTi gzaa mxareebisgan mediaciis procesis ukeT gacnobis, Seswavlis 
moTxovna. ganaTleba da gamocdileba gverdigverd dganan.147 Tumca Tu mxareebs saSua-
lebas mivcemT gamocxadden procesze uflebamosilebis gareSe, momzadebis gareSe da 
imis survilis an unaris gareSe, ganixilon variantebi da alternativebi, ususurs gav-
xdiT mediaciis process. ufro metic, mxareebisaTvis imis SesaZleblobis micema, rom 
gamoiyenon mediacia meore mxaris mosatyueblad an strategiuli upiratesobis mi-
saRwevad, xelyofs mediaciis Zireul mizans.  

 
V. Txovna keTilsindisier monawileobasTan dakavSirebiT 

a. vis mier da vis mimarT 

mediaciis procesSi keTilsindisieri monawileobis ararsebobis erTi alterna-

tivaa mxareebis waxaliseba xeli Seuwyon meore mxaris mier keTilsindisierebaze val-

debulebis aRebas. es varianti SeiZleba exebodes im pirebs, romlebic nebayoflobiT 

procesSi „wesebis“ gamowerisgan ikaveben  Tavs an ar moswonT, rom sasamarTloebi an 

sxva institutebi zedamxedveloben mediacias. Cveulebriv, mediatori keTilsindisi-

er monawileobasTan dakavSirebuli TxovniT mimarTavs yvela monawiles mediatoris 

Sesaval sityvaSi. Tu mxareebs sWirdebaT imis dasturi, rom meore mxare moqmedebs ke-

Tilsindisierad, Txovna SeiZleba gaJRerebuli iqnas mediaciis sxdomis win an media-

ciis Catarebis wina dRes. keTilsindisier monawileobasTan dakavSirebuli Txovna 

dRes gvxvdeba mediaciis Sesaxeb SeTanxmebebSi, romelTa iniciatori aris mediatori 

da romelic ideba mediaciis procesis win. analogiurad, mxarem SeiZleba mediaciis 

procesSi keTilsindisier monawileobaze xelSekrulebis xelmowerasTan dakavSire-

buli TxovniT mimarTos  meore mxares.  

Teoriulad, Txovna keTilsindisier monawileobaze dadebiTi praqtikaa. da Tu 

yvela mxare Tanaxmaa, mediatorma SeiZleba Seaxsenos mxareebs maT mier adre aRebuli 

valdebulebis Sesaxeb, romelic ukavSirdeba mTel process. magram mas ar SeuZlia 

                                                 
145 zogadi informaciisaTvis ix. Aaron M. C., The Value of Decision Analysis in Mediation Practice, Ne-

gotiation J., 1995, 123 (ganixilavs mediaciaSi Sefasebis procedurebs). 
146  მაinteresebs, ramdeni saqme aRwevs realurad sasamarTlo procesamde. rogorc CvenTvis 

aris cnobili, saqmeebis umravlesoba morigebiT sruldeba. bevris momcemi iqneboda sta-
tistikuri informacia imis Sesaxeb, xdeba Tu ara saqmeebis Semdgomi gadawyveta. 

147  ix. qvemoT nawili VIII.E.4 (ganixilavs mediaciis procesisTvis ganaTlebis mniSvnelobas).  
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arafris gakeTeba im SemTxvevaSi, Tu erT-erTi mxare gadawyvets ugulebelyos aRebu-

li valdebuleba an Secvalos Tavisi pozicia. ufro metic, keTilsindisierebis axsnis 

an ganmartebis gareSe, TiToeul mxares SeiZleba gansxvavebuli warmodgena hqondes 

am cnebaze. mniSvnelovania, rom mxareebs naTlad esmodeT terminis mniSvneloba. zo-

gierTi mediatori uxsnis mxareebs, Tu ras niSnavs cneba maTTvis. amasTan ar unda 

ugulvebelvyoT monawilis mxridan fsiqologiuri valdebulebis Rirebuleba. mxaris 

mier keTilsindisier monawileobaze valdebulebis aRebis Semdeg, arsebobs imis didi 

albaToba, rom mxare, sul mcire, minimalur Zalisxmevas gamoavlens. magram, zogierT 

SemTxvevaSi, mxare SeiZleba daTanxmdes mediaciis procesSi keTilsindisier monawi-

leobaze realurad am SeTanxmebis meore mxaris winaaRmdeg gamoyenebis mizniT.  

mediaciis procesze dadgenilebis miRebisas sasamarTlosac SeuZlia TxovniT 

mimarTos mxareebs, keTilsindisieri monawileoba miiRon mediaciaSi. am SemTxvevaSi 

aseve sasargeblo iqneboda sasamarTlos miewodebina mxareebisaTvis terminis deta-

luri axsna. Tumca mxareebi Cveulebriv asruleben sasamarTlos direqtivebs, ufro 

konkretuli direqtiva qcevasTan dakavSirebiT xels Seuwyobda process.148 

 
b. survilis nakleboba 

keTilisindisier monawileobasTan dakavSirebul Txovnas erTi uaryofiTi mxa-

re gaaCnia, mxareebma amgvari Txovna SesaZloa sisusted aRiqvan. amgvarad, miuxedavad 

imisa, rom erT an orive mxares SeiZleba surdes mediaciis konteqstSi keTilsindisie-

ri monawileobis uzrunvelyofa, magram TiToeuli mxares amgvari Txovnis dafiqsire-

bis naklebi survili eqneba. mocemuli problemis erT-erTi SesaZlo gadawyveta iqne-

boda mediaciis procesSi keTilsindisieri monawileobis gulisxmoba. zogierT kul-

turaSi, molaparakebebSi keTilsindisieri monawileoba nagulisxmevia.149 keTilsindi-

sieri monawileobis gulisxmobiT, arcerT mxares ar dasWirdeba imis Txovna, rom mo-

cemuli principi gamocxaddes mediaciis ZiriTad wesad. zogierT mxares SeiZleba ase-

ve naklebad surdes keTilsindisier monawileobaze daTanxmeba, gansakuTrebiT im Sem-

TxvevaSi, Tu isini ar arian am terminis mniSvnelobaSi an maTgan moTxovnili qcevis Si-

naarsSi darwmunebulni. ufro metic, aSkaraa, rom Txovna keTilsindisier monawileo-

baze, iqneba es nagulisxmevi an gamoxatuli mxaris an mediatoris mier, ar SeiZleba aR-

sruldes. amitom Tumca azrs moklebuli ar aris, gansakuTrebiT fsiqologiuri 

TvalsazrisiT — realurad moaxdens Tu ara gavlenas keTilsindisier monawileobas-

Tan dakavSirebuli Txovna mxareebis qcevaze?  

 

VI. rekomendacia 

a. Txovnaze meti 

Tumca rekomendacia imasTan dakavSirebiT, rom mxareebma mediaciaSi keTilsin-
disierad miiRon monawileoba, Txovnaze metia,  albaT, mainc, aseTi rekomendacia sasa-
marTlodan unda modiodes. amgvari rekomendaciis gasakeTeblad, sasamrTloSi unda 
arsebobdes wesebi keTilsindisieri monawileobis mniSvnelobis ganmartebasa da ke-
Tilsindisieri monawileobis damtkicebis droisa da gzis Sesaxeb; sxva SemTxvevaSi Se-
degad mxolod kargi JReradobis ritorikas miviRebT. 

                                                 
148  ix. qvemoT nawili VIII.D (gansazRvravs ramdenime qcevas, da gamoxatavs varauds, rom es 

qcevebi aris keTilsindisieri monawileobis elementebi). 
149  ix. Palmieri, ix. zemoT miTiTebuli wyaro 131, 72. 
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sasamarTlos an mediatoris rekomendacia ufro formaluri da Zlieri xasiaTi-
saa mxareebs Soris gaJRerebul TxovnasTan SedarebiT. rekomendacia SeiZleba warmo-
adginos mosamarTlem Ria sasamarTloze yvela mxaris gasagonad, Tumca, xSirad, mxa-
reebi ar eswrebian sasamarTlo sxdomebs. sasamarTlo rekomendacias Semdegi logika 
udevs safuZvlad — Tumca es mxolod rekomendaciaa, mxareebi ufro midrekilni iqne-
bian Seasrulon rCeva martivi mizezis gamo — rekomendaciis gamcemi sasamarTloa. uf-
ro metic, sityva „rekomendacia“-s „moTxovnasTan“ SedarebiT naklebad mZime mniSvne-
loba gaaCnia. am SemTxvevaSi TiTqos nagulisxmevia, rom sasamarTlos swams, rom mxa-
reebi Seasruleben sasamarTlos rCevas da es saSulebas gvaZlevs Tavi avaridoT 
moTxovnaze damokidebulebas, romelic SeiZleba iuridiulad iqnas amoqmedebuli.150 
rekomendacia SeiZleba warmodgenil iqnes sasamarTlos mier mediaciisTvis gansazR-
vrul amocanebsa da miznebTan erTad. SesaZloa, keTilsindisier monawileobasTan da-
kavSirebulma rekomendaciam Sedegad mogvces ufro meti mediacia, romelic xorci-
eldeba keTilsindisieri monawileobiT. 

keTilsindisier monawileobaze rekomendacia aseve SeiZleba warmoadginos me-
diatorma winaswar an mediaciis procesis dasawyisSi. rekomendacia SeiZleba warmod-
genil iqnes mxareebTan rogorc mediaciis nagulsxmevi nawili, amasTan xazi unda gaes-
vas imas, rom procesi naklebad sasargeblo iqneba keTilsindisieri monawileobis 
ararsebobis pirobebSi.  

 
b. aris Tu ara es sasargeblo? 

Tuki yvela mxare gulisyuriT moepyroba rekomendacias, maSin rekomendacia 
efeqturia. am tipis rekomendacia strategiuladac SeiZleba iqnas gamoyenebuli; 
Tumca rekomendacia, teqnikuri TvalsazrisiT, ar aris aRsrulebadi, Zlieri reko-
mendacia xels Seuwyobs mxareebis mier mediaciis procesSi CarTvisas keTilsindisie-
ri monawileobis gaTvaliswinebas. amasTan, Zlieri rekomendacia SeiZleba aseve aR-
qmul iqnes rogorc direqtiva. erT-erTi saapelacio sasamarTlo miuTiTebs kidec, 
rom Tu pirveli instanciis sasamarTlos mier gacemuli iyo rekomendacia mediaciis 
procesSi mxareebis keTilsindisieri monawileobis Sesaxeb, maSin, SesaZlebelia, go-
nivruli iyos sanqciebis daweseba am rekomendaciis Seusruleblobis SemTxvevaSi.151 

meore mxriv, rekomendacia imasTan dakavSirebiT, rom mxareebi mediaciis pro-
cesSi keTilsindisier monawileobas unda iRebdnen, SeiZleba problemuri aRmoCndes. 
is garemoeba, rom rekomendacia ver aRsruldeba, SesaZloa, iwvevdes rekomendaciis 
Rirebulebis Semcirebas. es zogierTs da, SesaZloa, bevr mxares ubiZgebs imisken, rom 
ugulebelyon rekomendacia imis codnis pirobebSi, rom sasamarTlo ar daawesebs san-
qciebs. rekomendaciis mimarT aseTma upativiscemulobam, SesaZloa, gamoiwvios im 
sxva mxareebis gaRizianeba, romlebic pasuxismgeblobiT ekidebian mediaciaSi keTil-
sindisieri monawileobis rekomendacias.  

naklovanebebis miuxedavad, keTilsindisier monawileobaze rekomendacia, Se-
saZloa, sasamarTloebisaTvis sasargeblo saSualeba iyos. am tipis rekomendaciam Se-
iZleba warmarTos mxareebi keTilsindisieri monawileobisken, roca amas sxva SemTxve-
vaSi adgili ar eqneboda. Sedegad, miviRebT procesisadmi valdebulebiT damokidebu-
lebas. analogiurad, mediatorma SeiZleba xazi gausvas, keTilsindisieri monawileo-
bis moTxovnis ar arsebobis pirobebSi, rom mediaciis procesi damokidebulia mxaree-
bis mier procesSi monawileobisas gamovlenil ganzraxvaze procesSi CaerTon keTil-

                                                 
150  es eWvs qveS ayenebs sasamarTlos avtoritets. magram ix. McPheeters, ix. zemoT miTiTebuli 

wyaro 88, 380-84 (ganixilavs sasamarTlos unars da uflebamosilebas gaakontrolos 
mxareebis qceva ADR-is procesSi). 

151  ix.  Gleason v. Lawson, 850 S.W.2d 714, 718 (Tex. App. _  Corpus Christi 1993, no writ). 
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sindisierad. mediatorma, SesaZloa, Semdeg gamoiyenos amgvari dapireba mxareebis ga-
mosayvanad  Seqmnili Cixidan an adre aRwerili procesis xelisSemSleli taqtikebis 
Tavidan asacilebeli qmedebisas.  

 
VII. keTilsindisieri monawileobis moTxovnasTan dakavSirebuli 

sakiTxebi 

a. gansazRvrebiTi 

keTilsindisieri monawileobis gansazRvra problemuria mTel rig sxva situa-

ciaSi, rodesac es moTxovna aranebayoflobiT aris dadgenili; Tumca am tipis gan-

sazRvrebiTi xasiaTis sirTuleebi ar iyo sakmarisi mis aRmosafxvrelad an am moTxov-

nis Sesacvlelad. Tumca sasamarTloebi gansakuTrebiT sirTuleebs awydebian keTil-

sindisieri monawileobis gansazRvrisas,152 magram es Tavisebureba xSirad axasiaTebs 

iuridiul cnebebs,153 faqtobrivad, swored im sxva SemTxvevebis gamoyenebiT, sadac ke-

Tilsindisieri monawileoba moTxovnas warmoadgens da misi gansazRvreba sirTuleeb-

Tan iyo dakavSirebuli, Cven SegviZlia daviwyoT gansazRvrebiTi xasiaTis kvleva. me-

diaciis procesisadmi miZRvnili sxva saxelmZRvanelo miTiTebebi problematur ter-

minologias Seicavs.154 Tumca SemoTavazebuli iyo keTilsindisieri monawileobis er-

Ti alternativa — minimaluri gaazrebuli monawileoba155 an, ubralod, monawileo-

ba,156 am alternativebis zusti gansazRvrac rTuli aRmoCnda.157 

Tavad mediacia gansazRvrebiTi xasiaTis dilemaa.158 Tumca aravin aris am sirTu-

leebis gamo procesis gauqmebis momxre. realurad, keTilsindisieri monawileobis 

zusti gansazRvrebis daJinebulma mcdelobam, SesaZloa, Sedegad gamoiwvios mediaci-

isa da misi gamoyenebis ufro detaluri aRwera, gansakuTrebiT am procesis legali-

zebuli davebis SemTxvevaSi gamoyenebisas.  

gansazRvrebiTi  xasiaTis sirTule, nawilobriv, dakavSirebulia precendentu-

li saqmeebis naklebobasTan, rac, SesaZloa, Sesabamisi politikis safuZvlad gamoye-

nebuliyo.159 miuxedavad amisa, Tu precendentul saqmeebs davelodebiT siaxlis sa-

xelmZRvanelod, maSin aseTi precendentebi arasdros ar gveqneba saxeze. es, ra Tqma 

unda, yvelasaTvis cnobil problemas waagavs — ra aris pirveli — qaTami Tu kvercxi? 

yvela SemTxvevaSi, keTilsindisieri monawileobis Semotanisa da misi amoqmedebis 

mcdelobis procesSi sasamarTlos mier dadgenili an, SesaZloa, TviT nebayoflobiTi 

mediaciis SemTxvevebSi, Seiqmneba Sesabamisi precendebi.  

keTilsindisieri monawileobis Seswavla sxva konteqstSi gvaZlevs am cnebis gan-

sazRvrebisTvis saWiro sawyis masalas. magram, saboloo jamSi, SesaZloa, es uxams qce-

vas waagavs — Sen ici mis Sesaxeb, roca mas awydebi.160 

                                                 
152  ix. zemoT miTiTebuli nawili III; ix. qvemoT nawili VIII.C. 
153  ix. mag., Jacobellis v. Ohio, 378 U.S. 184, 197, 1964 (Stewart J., Tanmxvedri) (uxamsobis dadgena). 
154  magaliTad, davuSvaT, rom „neitraloba“ da „samarTlianoba“ mediaciaSi SeiZleba aRmoCndes 

problematuri da, amasTan, debatebis wyaro. ixileT: Rogers N. H.,Salem R. A., A Student's Guide to 
Mediation and the Law, Times Mirror Books ed., 1987, §§ 6.01-6.05 (ganixilavs daZabulobas 
mediatoris movaleobas iyos samarTliani da movaleobas iyos neitraluri Soris). 

155  ix.  Sherman, ix. zemoT miTiTebuli wyaro 13,  2096. 
156  ix.  Iowa Code Ann. § 654A.11(3)(ბ), West 1995; Graham v. Baker, 447 N.W.2d 397, 400, Iowa 1989. 
157  ix. Winston, ix. zemoT miTiTebuli wyaro 40, 193-205. 
158  ix. e.g., Kovach, ix. zemoT miTiTebuli wyaro 20, 5; Riskin, ix. zemoT miTiTebuli wyaro 43, 8. 
159  ix.  Sherman,ix. zemoT miTiTebuli wyaro 13, 2089. 
160  ix. Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart J., Tanmxvedri). 
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b. mediatoris rolis kompromisi 

Tumca keTilsindisieri monawileobis gansaRvreba, SesaZloa, raRac xarisxiT su-

bieqturi darCes, rac mediatoris satarebeli tvirTia, aseTi tvirTi imaze mZime ar 

aris, rasac mediatori ezideba mxareebis mier procesis darRvevisas.161 dRevandel 

dRes, mediators SeuZlia mxolod gaamJRavnos, rom mxare ar gamocxadda mediaciaze.162 

keTilsindisieri monawileobis Sesaxeb ar arsebobis  Setyobineba SeiZleba ganxilul 

iqnes, rogorc valdebulebuleba sasamarTlosTvis mxareebis mier mediaciis wesebis 

dacvaze Setyobinebis miwodebis Sesaxeb.163 zogierTma institutma, magaliTad, texasis 

Statis advokatTa asociaciis, ADR-is ganyofilebam daadgina mediatoris valdebule-

ba, waaxalisos mxareebis mier informaciis gaziareba da gacvla da ara informaciis da-

farva.164 Tumca es, SesaZloa, interpretirebul iqnas, rogorc Zalze direqtiuli qme-

deba mediaciis procesis konteqstSi, romelic ewinaaRmdegeba mediatoris aradireqti-

ul rols, mocemuli aseve SeiZleba ganxilul iqnas rogorc qmedeba, romelic xels 

uwyobs komunikaciasa da informaciis gacvlas, rac Seesabameba mediaciis process.165 

miuxedavad mediatoris, rogorc fasilitatoris da ara Semfaseblis rolis gan-

sazRvrisas konkretuli davis konteqstSi, me aseve mwams, rom mediators gaaCnia pro-

fesionaluri movaleoba daawesos parametrebi da gaakontrolos procesi.166 Sefase-

bisas an mxareebis keTilsindisieri monawileobis gansazRvrisas mediatorma am rolis 

farglebSi unda imoqmedos. mediators daxmarebas gauwevda konkretuli saxelmZRva-

nelo miTiTebebi an mosazrebebi, aseTis arsebobis SemTxvevaSi; am SemTxvevaSi misi 

amocana Semoifargleboda imis dadgeniT, asrulebs Tu ara mxare konkretul proce-

durebs, am SemTxvevaSi Sefaseba ufro obeqturi xasiaTisa iqneboda. Tumca, dadgenis 

Semdeg, sxvebisaTvis, sasamarTlos CaTvliT, informaciis miwodeba aseve problemuri 

SeiZleba aRmoCndes mediatorisTvis.  

 
g. konfidencialoba 

mravali Teoretikosis da praqtikosis pozicia uryevia mediaciis procesis kon-

fidencialuri xasiaTis Sesaxeb;167 Tumca arseboben iseTebic, romlebic ar avlenen 

                                                 
161  ix. zemoT miTiTebuli nawili III. 
162  mravali sasamarTlo moiTxovs, rom mediatorma warmoadginos angariSi mxareebis gamo-

cxadebis Sesaxeb. mkacri konfidencialobis punqtebis arsebobis SemTxvevaSic, daswrebis 
dadastureba ar arRvevs konfidencialobis moTxovnebs. ix. Tex. Civ. Prac. & Rem. Code Ann. §§ 
154.053, 154.073, Vernon Supp. 1997. 

163 sasamarTlos gankargulebis Sesruleba keTilsindisieri monawilebis moTxovnis mxolod 
erTi elementia. ixileT qvemoT nawili VIII. 

164 ix. mediatorebis eTikis saxelmZRvanelo miTiTebebi, ixileT zemoT miTiTebuli wyaro 22, 
miTiTeba 10. 

165 gansxvavebuli, mediaciis stilebis diqotomiasTan dakavSirebuli midgomebia _ pirdapiri 
da arapirdapiri midgomebi, romelic exeba mediatoris mier gamoyenebuli zewolisa da 
Zaldatanebis xarisxs. zogierTi komentatori arCevs am midgomas. ix. Lande, ixileT zemoT 
miTiTebuli wyaro 7, at 30. sxvebi iyeneben fasilatitur an SefasebiT midgomas. ix. Kovach & 
Love, ix. zemoT miTiTebuli wyaro 44, 31; Riskin, Mediation and Lawyers, ixileT zemoT miTi-
Tebuli wyaro 29, 45-62. magram me or midgomas analogiurad ver aRviqvam, im gagebiT, rom 
fasilitatori mediatori mainc SeiZleba iyos sakmaod direqtiuli da SefasebiTi me-
diatori SeiZleba iyos aradireqtiuli, magram mainc warmoadginos Sefaseba. 

166 ix.  Moore, ix. zemoT miTiTebuli wyaro 119, 17-18; Kovach, ix. zemoT miTiTebuli wyaro 117, 29 
(xazs usvams im faqts, rom mediatori akontrolebs process miuxedavad imisa, rom mxareebi 
akontroleben mediaciis Sinaarss). 

167  mediaciaSi konfidencialobis detaluri ganxilvisTvis, ixileT: Sherman E. F., Confidentiality in 
ADR Proceedings: Policy Issues Arising from the Texas Experience, S. Tex. L. Rev., Vol. 38, 539, 544-71. aseve, 
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aseT enTuziazms.168 miuxedavad amisa, garkveuli gamonaklisebis arsebobis SemTxveva-

Sic ki, yuradRebis miRma ver davtovebT mediaciis kerZo/pirovnul xasiaTs; es, eWvga-

reSea, mediaciis ZiriTadi atributia. magram cxovrebaSi umetesi sakiTxis msgavsad, 

araferia absoluturi. xSirad, mivdivarT dabalansebis testamde. konfidencialobis 

debulebebs vpoulobT eTikur standartebSi169 da es principi iuridiul moTxovnebSic 

aris gansazRvruli.170 rodesac texasSi pirvelad moxda mediaciis sakanonmdeblo aqtis 

amoqmedeba, gakeTda farTo yovlismomcveli gancxadeba procesis konfidencialuri 

xasiaTis Sesaxeb.171 Tumca sakanonmdeblo aqtis ufro Rrma Seswavla garkveul dabneu-

lobas iwvevs.172 mediaciis farglebSi yvela gancxadeba ar aris konfidencialuri — Tu 

gancxadebaSi mocemuli faqtebis sxva gziT aRmoCena aris SesaZlebeli.173 swored ami-

tom, bevri rame mediaciaSi ar aris piraduli. ufro metic, Tumca mediatorma unda da-

icvas mxareTa piradi informaciis xelSeuxebloba, arsebobs situaciebi, rodesac uf-

ro maRal interess, rogoricaa, magaliTad, individis sicocxle an usafrTxoeba, eniWe-

ba upiratesoba.174 sakanonmdeblo aqtis ufro Tanamedrove varianti aRiarebs balansis 

aucileblobas; magaliTad, mediatoris winaaRmdeg sasamarTlo procesisas mediaciis 

detalebTan dakavSirebuli Cvenebis aucileblobis SemTxvevaSi.175 

dadgenilia, rom keTilsindisieri monawileobis moTxovnis arsebobisas, unda 

arsebobdes Sesabamisi gamonaklisi konfidencialobis wesidan, radgan mediaciis pro-

cesSi komunikacia warmoadgens molaparakebebSi keTilsindisieri monawileobis 

ararsebobis arsebiT mtkicebulebas.176 mtkicebulebis dadgenili aucileblobis pi-

robebSi, zogierTi sakanonmdeblo aqti iTvaliswinebs mediatoris uflebamosilebas 

gamonaklisi dauSvas konfidencialobis wesidan. magram Tumca daSvebuli iqneba komu-

nikacia mediaciis Sesaxeb, miTiTebulia, rom amgvari komunikaciis wyaro ar unda iyos 

mediatori.177 

zemoT mocemuli garkveul problemas qmnis: Tuki gakeTda gancxadeba arakeTil-

sindisier monawileobaze, cxadia, rom erTi mxare akeTebs am gancaxdebas, magram meore 

mxare uaryofs mas. rogor unda moiqces sasamarTlo im SemTxvevaSi, roca swored es sa-

kiTxia davis sagani? ufro sasargeblo iqneboda informaciis neitraluri mxarisgan mi-

Reba, am SemTxvevaSi, aseT mxares mediatori warmoadgens. savaraudod, mediatorebi ar 

iqnebian konfidencialobis wesTan dakavSirebuli gamonaklisis momxreni, aseve, maT 

                                                                                                                                                         
ix. Rogers & McEwen, ix. zemoT miTiTebuli wyaro 11, §§ 9:01-9:11; Irene-is komentari, The 
Mediator's Dilemma: The Legal Requirements Exception to Confidentiality under the Texas ADR Statute, S. Tex. 
L. Rev., Vol. 36, 1995, 579, 590-608 (ganmartavs konfidencialobis debulebebis orazrovnebasa 
da winaRmdegobriv xasiaTs). 

168  avtori erT-erTi maTgania. ix., aseve, Kirtley A., The Mediation Privilege's Transition From Theory to 
Implementation: Designing A Mediation Privilege Standard to Protect Mediation Participants, the Process and the 
Public Interest, J. Disp. Resol., 1995, 1, 50 (ganixilavs SemTxvevebs, rodesac konfidencialoba 
SeiZleba iyos an  ar iyos misaRebi); Sesabamisad, ixileT zemoT miTiTebuli wyaro 167, 590-
608 (ganixilavs gamonaklisebs konfidencialobis moTxovnis konteqstSi). 

169  ix. Feerick, ix. zemoT miTiTebuli wyaro 59, 95; eTikuri miTiTebebi mediatorebisaTvis, 
ixileT zemoT miTiTebuli wyaro 22, miTiTeba 8. 

170  texasis garda sxva Statebis sakanonmdeblo aqtebi moicavs Semdegs: Fla. Stat. Ann. §§ 44.102, 
44.201, West 1996; Kan. Stat. Ann. §§ 23-605, 23-606, 1995; Minn. Stat. Ann. § 518.167, West 1996; Wash. Rev. 
Code Ann. §§ 7.75.050, 26.09.015(3), West 1996. 

171  ix. mag., Tex. Civ. Prac. & Rem. Code Ann. §§ 154.053, 154.073,Vernon Supp. 1997. 
172  ixileT zemoT miTiTebuli wyaro  167, 599-600. 
173  ix.  Tex. Civ. Prac. & Rem. Code Ann. § 154.073(c), Vernon Supp. 1997. 
174  ix. Sherman, ix. zemoT miTiTebuli wyaro 167, 563. 
175  ix. Okla. Stat. Ann. tit. 12, § 1805(F), West, 1996; Wash. Rev. Code Ann. § 5.60.070(1)(g), West, 1996. 
176  ix. Kirtley, ix. zemoT miTiTebuli wyaro 167, 50; Sherman, ix. zemoT miTiTebuli wyaro 168, 

SeniSvna 313-8 da Tanxmlebi teqsti. 
177  ix. iqve, 50-51. 
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did siamovnebas ar unda aniWebdeT sasamarTloSi wardgena mediaciasTan dakavSirebiT 

Cvenebebis misacemad. erT-erTi gamosavalia, movTxovoT mediators „daadasturos“ ke-

Tilsindisieri monawileobis arseboba/ararseboba an warmoadginos mxareTa qcevasTan 

dakavSirebuli sakontrolo CamonaTvali. angariSis erTi tipi warmodgenilia mineso-

tas sakanonmdeblo aqtSi, sadac mediatori axdens afidavitis sakiTxis wamoyenebas.178 

magram es mediators aniWebs gadawyvetilebis mimRebis funqcias. sxva alternativaa, me-

diatorma angariSi warudginos momxdaris (an ar momxdaris) Sesaxeb da sasamarTlos mi-

andos saboloo gadawyvetilebis miReba imasTan dakavSirebiT, Seicavda Tu ara qceva 

arakeTilsindisierebas. orive SemTxvevaSi sasamarTlo miiRebs gadawyvetilebas Sesa-

bamisi sanqciebis dawesebis Sesaxeb, aseTis saWiroebis SemTxvevaSi. 

mediatoris mier Cvenebis micemis SezRuduli SesaZleblobis gaTvaliswinebiT 

unda moxdes saxelmZRvanelo miTiTebebis SemuSaveba gancxadebis Sesaxeb, romelic 

dasabuTebuli unda iyos, Sesabamisad, SesaZlebeli iqneba konfidencialobis wesidan 

gamonaklisi SemTxvevebis zusti gansazRvra. Zalze konkretuli, viwro da SezRuduli 

xasiaTis gamonaklisebis SemuSavebisas Seqmnili siZneleebisdabalanseba moxdeba am-

gvari valdebulebis Sesabamisi sargebeliT. 

 

d. satelituri saqmis warmoebis problema 

sasamarTloebisTvis sakmaod rTuli aRmoCnda saqmeebis ADR-ze gadacema;179 zo-

gierTi amas asabuTebs ADR-is aranebayoflobiTi xasiaTiT180 da sxvebi ki ADR-ze gada-

cemis winaaRmdegni arian procedurasTan dakavSirebuli damatebiTi xarjebis gamo. 

sasamarTloebs gaaCniaT saqmis mediaciaze gadacemis uflebamosileba; da mxolod ke-

Tilsindisieri monawileobis moTxovna ar zrdis xarjs. realobaSi, Tanxebi ukeTesad 

ixarjeba, Tuki arsebobs davis mogvarebis mcdeloba, am SemTxvevaSi xom procesi aRar 

iqneba drois uazro xarjva. 

zogierTi SiSobs, rom keTilsindisieri monawileobis moTxovnis dadgena media-

ciaSi gamoiwvevs satelitur saqmis warmoebas Tavad wesTan dakavSirebiT. namdvilad 

paradoqsuli  iqneba, Tu procesi, romlis amocanaa saqmis warmoebis Semcireba da sa-

marTlis warmoebis gaadvileba, Tavisi sakuTari brendis qveS axal dabrkolebebsa da 

procesis gaxangrZlivebas gamoiwvevs. yvelaze saSineli formiT, imiT ukmayofilo 

advokatebi, rom ver miaRwies morigebas, kvlav sasamarTlos mimarTaven saCivriT opo-

ziciis arajerovani qcevis Sesaxeb mediaciis procesSi. post-mediaciuri tipis pro-

cesebi SeiZleba moicavdes „man ase Tqva — iman ise Tqva“ tipis argumentebs, rac araf-

riT ar gansxvavdeba winaswari mosmenis brZolebisagan, romelsac aTwleulebis man-

Zilze gagebiT ekidebian sasamarTloebi samoqalaqo saqmis warmoebis miznebisaTvis. 

advokatebma SeiZleba molaparakebebis arsi gamoiyenon arakeTilsindisier mo-

nawileobaze saCivris Setanisas. aq SeiZleba movisminoT Semdegi tipis gancxadebebi — 

„meore mxaris SemoTavazeba ar iyo sakmarisi“ an „sakmarisad ar dauklo“. miuxedavad 

amisa, arakeTilsindisieri monawileobis braldeba ar unda emyarebodes molaparake-

bis Sinaarss. keTilsindisierma monawileobam ar unda aiZulos mxareebi moaxdinon da-

vaze morigeba raRac konkretul ekonomikur safuZvlebze dayrdnobiT. amis sapiris-

pirod, keTilsindisieri monawileobis moTxovna arsebiTad xels uwyobs mxareebsa da 

maT iuristebs Zala ar daiSuron procesis ganxorcielebisas. mediaciidan gamomdina-

re, satelituri saqmis warmoebis Tavidan asacileblad kanonmdeblebma, sasamarTlo-

                                                 
178  ix. Minn. Stat. Ann. § 583.27, West, 1996. 
179  ix.  Rogers & McEwen, ix. zemoT miTiTebuli wyaro 11, § 7:06. 
180  ix.  Katz, ix. zemoT miTiTebuli wyaro 6, 45-51. 
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ebma da sxva maregulirebelma organoebma, albaT, kidev erTxel unda gausvan xazi im 

faqts, rom mxareebi ar arian valdebulni gadawyviton dava. molaparakebebis ekonomi-

kurma aspeqtebma, rogoricaa SeTavazebebi, pasuxi SeTavazebaze, ar unda ganapirobon 

arakeTilsindisier monawileobaze saCivrebis warmoqmna. keTilsindisieri monawile-

oba exeba monawileobis formas da ara monawileobis Sinaarss.  

potenciuri saqmis warmoebis Tavidan acilebis kidev erTi gzaa racionaluri 

xasiaTis sanqciebis daweseba keTilsindisieri monawileobis moTxovnis arSesruleba-

ze. meore mxriv, arakeTilsindisier monawileobaze dawesebuli sanqciebi ar unda 

iyos uazro xasiaTis.   racionaluri xasiaTis sanqciad SeiZleba ganvixiloT mediaci-

is xarjis dafarva; gankarguleba, romelic avaldebulebs mxares ganaxorcielos ke-

Tilsindisieri monawileoba Semdeg mediaciaSi Semdgomi garTulebebiT, rogoricaa 

advokatis sazRaurs plus meore mediaciis xarjis dafarva; an molaparakebebisa da 

mediaciis sakiTxze miZRvnil treiningebze daswreba. am tipis sanqciebi ar aris ara-

zomierad mkacri da xels uSlis arakeTilsindisier monawileobas. Tumca satelitu-

ri saqmis warmoebis sruli prevencia SeuZlebelia, mediaciaSi gadasuli saqmeebis Sem-

TxvevaSi keTilsindisieri monawileobiT miRebuli sargeblebi abalansebs nebismieri 

potenciuri satelituri saqmis warmoebis mier motanil zians.  

 

e. konfliqtebi Camoyalibebul eTikur movaleobebTan 

mTel rig SemTxvevebSi, advokatebi aRniSnaven, rom oponentTan Sexvedra da saq-

mis ganxilva, Tavi rom davaneboT erTad muSaobas ormxrivad damakmayofilebeli Se-

Tanxmebis misaRwevad, aris antieTikuri klientis warmomadgenlobis konteqstSi. „me-

ore mxaresTan“ dajdoma da problemis erToblivad gadaWra „sisusted“ aRiqmeba, miu-

xedavad imisa, rom aseTi qmedeba mraval SemTxvevaSi klientisTvis sasurveli Sedegis 

miRwevas uzrunvelyofs.181 iuridiuli ganaTlebis ukve sawyis etapze studentebi 

swavloben klientis mgznebare warmodgenis wesebs, rac xSirad amarTlebs rembos ti-

pis taqtikebs. Sesabamisad, advokatebi eWvis TvaliT uyureben sxvebTan TanamSromlo-

bas SemoqmedebiTi xasiaTis problemis gadaWris procesSi.  

swored amitom, gvesaWiroeba axali eTikuri valdebulebebis Camoyalibeba. mo-

laparakebebSi keTilsindisieri monawileoba SeiZleba ewinaaRmdegebodes problemis 

gadaWris SejibrebiT models.182 samwuxarod, SejibrebiTobis modeli Tavisi eTikiT 

ADR-is sferoze maRla dgas.183 Zalisxmevisa da araSejibrebiTi tipis modelebis Semo-

tanis miuxedavad, iuridiuli kultura jer kidev ewinaaRmdegeba am process.184 ami-

tom, aucilebelia konkretuli wesebi, rac savaldebulos gaxdis SejibrebiTobis mo-

delidan gasvlas. Semdeg saukunes  vuaxlovdebiT  samarTlos  warmoebis  axali praq-

tikiTa da advokatobis alternatiuli gzebiT, sadac davis gadawyvetis paradigmas ar 

warmoadgens sasamarTlo procesi an sasamarTlo darbazi, Sesabamisad, unda movaxdi-

noT eTikis Tanamedrove wesebis amoqmedebac. 

 

                                                 
181  mniSvnelovania, yuradReba gavamaxviloT klientis amocanebze da miznebze sasamarTlo saq-

mis warmoebasa da morigebaSi. ix. Menkel-Meadow, ix. zemoT miTiTebuli wyaro 27, at 2672-73. 
mniSvnelovania yuradReba gavamaxviloT klientis amocanebze da miznebze sasamarTlo 
saqmis warmoebasa da morigebaSi. ix. Sander & Golberg, ix. zemoT miTiTebuli 39, at 50. 

182  ix.  Condlin R. J.,Bargaining in the Dark: The Normative Incoherence of Lawyer Dispute Bargaining Role, Md. L. 
Rev., Vol. 51, 1992, 1, 3 ; Hyman J. H.,Trial Advocacy and Methods of Negotiation: Can Good Trial Advocates 
Be Wise Negotiators?, UCLA L. Rev., Vol. 34, 1987, 863, 863-65 . 

183  ix.  Menkel-Meadow, ix. zemoT miTiTebuli wyaro 38, 37. 
184  ix.  Dzienkowski, ix. zemoT miTiTebuli wyaro 135, 53. 
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v. sasamarTlo saqmis warmoebis sistemis RirebulebebTan                                              

Seusabamoba 

wina statiaSi profesorma Sermanma warmoadgina Cveni samoqalaqo sasamarTlo 

saqmis warmoebis Rirebulebebi, amasTan statia Seicavda imis mtkicebas, rom igive Ri-

rebulebebi unda axasiaTebdes sistemis farglebSi alternatiul procesebs.185 zemoT 

aRniSnuli efuZneba im faqts, rom ADR-is ZiriTadi mizania dausrulebel sasamar-

Tlo procesebSi morigebis miRweva da, Sesabamisad, nebismieri morigeba unda Seesaba-

mebodes mis konteqsts, sasamarTlos.186 es Rirebulebebi moicavs iZulebis Tavidan aci-

lebas, samarTlian saqmis warmoebas, saqmis warmoebas, romelic gaTvlilia misi miznis 

miRwevaze da sasamarTlo procesis mxaris avtonomiis pativiscemas.187 miuxedavad imisa, 

rom TiToeuli es mizani pozitiuri xasiaTisaa, gansakuTrebiT iuridiuli sistemis 

farglebSi, me ar var darwmunebuli, rom es miznebi Seesabameba alternativebis kon-

teqsts, gansakuTrebiT im SemTxvevebSi, roca maTma gaTvaliswinebam SeiZleba Secvalos 

an gaanadguros kidec alternativa. mediaciaSi keTilsindisieri monawileoba Seesaba-

meba principebs an sxva sityvebiT, mediaciis warmoeba keTilsindisieri monawileobis 

gareSe arRvevs zemoT aRniSnul principebs, Tumca mediacias gaaCnia sasamarTlo saqmis 

warmoebisgan gansxvavebuli fokusi.188 

miuxedavad imisa, rom xazi esmeba mxaris avtonomiurobas, rogorc umaRles Rire-

bulebas sasamarTlo saqmis warmoebaSi, miTiTebebi amasTan dakavSirebiT mxolod pro-

ceduruli wesebis miznebisTvis aris Seqmnili. mediaciaSi monawileobis Sesaxeb saxel-

mZRvanelo miTiTebebi zemoT xsenebulis msgavsad uzrunvelyofs xelmZRvanelobas. 

ADR da gansakuTrebiT mediacia didad afasebs TviTgamorkvevas an mxareebis avtonomi-

as,189 Tumca balansis arseboba aucilebelia. es moicavs qcevasTan dakavSirebul gar-

kveul SezRudvebs zogierTi monawilisaTvis, raTa monawileTa umravlesobas hqondes 

pozitiuri, azriani gamocdilebisa da Sedegebis miRebis SesaZlebloba. ra Tqma unda, 

Tu mxare mediaciaSi monawileobs meore mxaris motyuebis ganzraxviT, procesi ar aris 

Seqmnili procesis miznis miRwevis gaTvliT, amasTan amgvari procesi ver ganixileba, 

rogorc samarTliani saqmis warmoeba sasamarTloSi sxdomis ekvivalenturad. 

 

 VIII. keTilsindisieri monawileoba: moTxovna da xelaxali gansazRvra 

 a. mediaciis procesis Seswavla 

procesSi axali elementis dasamateblad, upirveles yovlisa, saWiroa moxdes 

procesis Seswavla amgvari saWiroebis dadebiTi mxareebisa da Sesabamisobis dadgenis 

mizniT. 

                                                 
185  ix.   Sherman, ix. zemoT miTiTebuli wyaro 13, 2082. 
186  iqve, 2081-82. 
187  iqve, 2084-89, 2094. 
188  Cf. Nolan-Haley, ix. zemoT miTiTebuli wyaro 134, 51 (amtkicebs, rom mediaciurma xel-

Sekrulebebma unda gansazRvros mxareebis iuridiuli uflebebi).zogadi informaciisTvis 
ixileT: Bush R. A., Folger J. P., The Promise of Mediation: Responding to Conflict through Empowerment and 
Recognition, 1994 (ganmartavs mediaciis rols moralur ganviTarebaSi imiT, rom mxars uWers 
adamianebis mier rTul da xSirad mtkivneul Sedegebze Zlieri da TanagrZnobiT aRsavse 
reagirebis demonstrirebaSi). 

189  ix.  Feerick, ix. zemoT miTiTebuli wyaro 59, 101. 
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1. istoriuli perspeqtiva 

mediaciis evoluciis mokle ganxilva naTels mohfens procesis amocanebsa da 

miznebs. mediaciis gamoyeneba, aq ganxiluli formiT, daiwyo 1976 wels faund konfe-

renciis (the Pound Conference) Semdeg.190 alternativebis gamoyenebis saWiroebis sa-
kiTxi dadga sasamarTloebis mier maTTvis wardgenili yvela davis efeqtianad gadaW-
ris uunarobis gamo. sawyis etapze mediacia gamoiyeneboda sazogadoebrivi davebis 
gadasawyvetad im etapamde, roca konfliqti eskalirdeboda im situaciamde, roca au-
cilebeli iyo sasamarTlo sistemis CarTva.191 saqmeebis ganxilvas axorcielebdnen mo-
xalise mediatorebi samezoblo an sazogadoebrivi centrebis saSualebiT. samocdaa-
Tiani wlebis bolodan Sua oTxmocian wlebamde, mediaciis gamoyeneba dausrulebeli 
sasamarTlo saqmeebisaTvis minimalur xasiaTs atarebda, Tumca garkveul mcdelo-
bebs hqonda adgili saojaxo samarTlis sferoSic.192 amasTan, sazogadoebrivi centre-
bi cdilobdnen am meTodis gamoyenebas mcire saCivrebis sasamarTloebis sferoSi.193 
Zalian iSviaT SemTxvevebSi, dausrulebeli samoqalaqo saqmis gadamisamarTeba xdebo-
da mediaciaze. mxolod oTxmociani wlebis bolos gaizarda mediaciasTan dakavSire-
buli aqtivoba sasamarTloebSi. texasSi, sakanonmdeblo organom samoqalaqo  praqti-

kisa da saSualebebis kodeqsis (Civil Practice & Remedies Code) Tavi 154 miiRo194 1987 wels, 
romelic sasamarTloebs aniWebda saqmeebis ADR-ze gadacemis uflebmosilebas. 1989 
wels dalasis olqis advokatebma mouwodes samoqalaqo mosamarTleebs, gadaecaT saq-
meebi mediaciisTvis da amgvari praqtika dainerga mTeli Statis sxva qalaqebis sasa-
marTloebSic. mediaciis ganviTareba sxva mraval  StatSic msgavsad mimdinareobda, 
aqac aqtivoba pirvelad sazogadoebrivi institutebis (aralegalizebuli davebis-
Tvis) doneze daiwyo, rasac sasamarTloebSi meTodis gamoyeneba mohyva.195 dausrule-
beli sasamarTlo saqmeebisaTvis mediaciis gamoyenebis maCvenebelis gazrdasTan er-
Tad, sasamarTloebis winaSe wamoiWra iuridiuli sakiTxebi, rogoricaa mxaris monawi-
leoba, keTilsindisieri monawileobis CaTvliT. sxva sakiTxebi moicavs xelSekrule-
bebis aRsrulebadobas, konfidencialobas da mediatoris valdebulebebs. mediaciis 
ganviTarebis sawyis etapze, davebis mogvareba ar warmoadgenda erTaderT amocanas. 
mediaciis amocanas warmoadgenda mxareebis mxardaWera saerTo gagebis miRwevaSi, rac 
saSualebas miscemda maT gadaeWraT sakuTari problemebi. Tumca sasamarTloebi me-
diacias mainc ganixilaven rogorc davis gadawyvetis meTods.196 

 
2. amocana: mediaciis Rirebuleba 

axali procesis Semotana Cveulebriv wamoWris kiTxvas — ratom? sxva sityvebiT, 

ra Rirebulebas moutans mediacia molaparakebas?197 procesis Rirseba mis im miznebSi 

                                                 
190  ix. Goldberg et al., ix. zemoT miTiTebuli wyaro 3, 7; Nolan-Haley J. M.,Court Mediation and the Search 

for Justice Through Law, Wash. U. L.Q., Vol. 74, 1996, 47, 57-58; Woo K.-T.,A Comparison of Court-Connected 
Mediation in Florida and Korea, Brook. J. Int'l L., Vol. 22, 1997, 605-606 . 

191  ix. Duffey, ix. zemoT miTiTebuli wyaro 70, 26-32. referalebis nawili miRebuli iqna polici-
idan da prokuraturidan. ix. Primm, ix. zemoT miTiTebuli wyaro 70, 1067-68. 

192  ix. Goldberg et al., ix. zemoT miTiTebuli wyaro 3, 299-300, 308-14; ABA ojaxuri davebis ga-
dawyvetis alternatiuli saSualebebi 3-173 (1982); davebis gadawyvetis centri, saxelmwifo 
sasamarTloebis administrirebis samsaxuri, floridis uzenaesi sasamarTlo; floridis 
mediaciis/arbitraJis programebi: konspeqti 61-62 (1996). 

193  ix. Goldberg et al., ix. zemoT miTiTebuli wyaro 3, 300; Woo, ix. zemoT miTiTebuli wyaro 190, 607. 
194  ix. Tex. Civ. Prac. & Rem. Code Ann. § 154, Vernon Supp. 1997. 
195  ix.  Florida Compendium, ix. zemoT miTiTebuli wyaro 192, 262-68. 
196  es warmoadgens mediaciis efeqtianobis models. ix. Sherman, ix. zemoT miTiTebuli wyaro. 
197  ix.  Bush R. A. B.,What Do We Need a Mediator For?: Mediation's “Value-Added” For Negotiators, Ohio St. J. on 
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Zevs, romelTa miRwevac ZaluZs process. mediaciis procesis amocanebi sxvadasxvagva-

ria. mxareebis miznebi SeiZleba gansxvavdebodes mediatoris miznebisgan da SeiZleba 

arcerTi maTgani ar emTxveodes sasamarTlos miznebs. miuxedavad amisa, am miznebis mi-

saRwevad aucilebelia keTilsindisieri monawileoba.198 
zogierTi SexedulebiT, davis gadawyvetas udidesi mniSvneloba eniWeba maSin, 

roca sxvaTa TvalsazrisiT gadawyveta ukana rigis amocanaa, yuradReba maxvildeba 
mxareTaTvis uflebamosilebis miniWebasa da aRiarebaze.199 mediaciis miznebisa da 
sargeblebis kuTxiT iuridiuli ganaTlebis armqone monawileebisaTvis — es aris pro-
cesiT dakmayofileba. aqcenti keTdeboda procesiT dakmayofilebaze, rac procedu-
ruli xasiaTis dakmayofilebaa da ara arsebiTi dakmayofileba.200 mxareebs akmayofi-
lebT mediacia maSinac ki, roca SeTanxmeba ar aris miRweuli, mraval SemTxvevaSi mxo-
lod imis gamo, rom maT eZlevaT saSualeba ganixilon sakiTxi sxva pirTan. magaliTad, 
texasis ADR-is sakanonmdeblo aqti xazs usvams mediatoris rols, xeli Seuwyos mxa-
reTa Soris urTierTgagebas.201 Tu am miznebis miRweva unda moxdes, maSin sul mcire 
unda ganxorcieldes pirdapiri komunikacia da informaciis gacvla monawileTa So-
ris. TiToeulma monawilem mediaciis procesSi Tavi komfortulad unda igrZnos da 
ndobis elementi unda arsebobdes. imis SiSi, rom sxva mxareebi ar monawileoben pro-
cesSi keTilsindisierad gamoiwvevs mxareTa eWvs procesis mimarT da, Sesabamisad, maT 
procesSi monawileobis naklebi survili gauCndebaT. Tu mxareebs ufleba aqvT arake-
Tilsindisieri monawileoba miiRon mediaciis procesSi, anu monawileoba miiRon im 
ganzraxviT,rom moatyuon meore mxare an procesi sakuTari sargeblisTvis gamoiye-
non,202 maSin mediaciis procesiT kmayofilebis miRweva SeuZlebeli iqneba.  

mediaciis kidev erTi misiaa forumis uzrunvelyofa, romlis saSualebiT da sa-
dac individebi aRiWurvebian uflebamosilebiT da moxdeba maTi aRiareba.203 mediaciis 
procesSi individebs Soris komunikaciis gaumjobeseba am miznebisTvis kritikulia204 
mxolod im SemTxvevaSi, roca mediaciis procesze yvela monawile gamocxaddeba pro-
cesSi aqtiuri CarTvis ganzraxviT, iarsebebs imis SesaZlebloba, rom amocanebis Sesru-
leba realobad iqces. 

mediatoris poziciidan, mediatorTa umravlesoba mediaciaSi erTveba gulwrfe-
li ganzraxviT, daexmaros mxareebs maTi problemebis azriani, SemoqmedebiTi gziT ga-
daWraSi. es saSualebas aZlevs yvela mxares datovon procesi procesiTa da SedegebiT 
kmayofilebma. Tumca aqcenti davis gadawyvetaze arsebobs, gansakuTrebiT sasamarTlo 
saqmeebSi, mniSvnelovania, rom mxareebma damatebiTi sargebeli miiRon procesidan. da 
rogorc amas xazs usvams zogierTi mediatori — „modiT procesi nu gamoiwvevs zians“. 
mediatorebma ar unda dauSvan qceva, romelmac SeiZleba ziani gamoiwvios.  

davis gadawyvetaze koncetrirebis konteqstSi mediacia daxmarebas uwevs mxare-
ebs gadawyvetis winaSe arsebuli barierebis SemcirebaSi an moSorebaSi.205 aseve, sasa-

                                                                                                                                                         
Disp. Resol., Vol. 12, 1996, 1, 1. 

198 ix. zemoT miTiTebuli  nawili IV (ganixilavs, Tu rogor daazaralebs keTilsindisieri mona-
wileobis ararseboba procesis umetes amocanebs). 

199  ix. Bush & Folger, ix. zemoT miTiTebuli wyaro 188, 2. 
200  ix. Bush, ix. zemoT miTiTebuli wyaro 197, 19-20. 
201  ix. Tex Civ. Prac. & Rem. Code Ann. §154.053(a), Vernon Supp. 1997. 
202  ix. qvemoT nawili VIII.B. (warmoadgens imis damatebiT magaliTebs, Tu ra SeiZleba gamoiwvios 

procesSi arakeTilsindisierma monawileobam). 
203  ix. Bush & Folger, ix. zemoT miTiTebuli wyaro 188, 3; aseve, ix. Bush, ix. zemoT miTiTebuli 

wyaro 197, 29-31 (ganixilavs uflebamosilebis miniWebisa da aRiarebis cnebebs, rogorc me-
diaciis procesSi misaRwev Rirebul produqtebs). 

204  ix.  Bush, ix. zemoT miTiTebuli wyaro 197, 28-29. 
205  ix.  Bush, x. zemoT miTiTebuli wyaro 197, 12-13; aseve. ix. Mnookin R. H., Why Negotiations Fail: An 

Exploration of Barriers to the Resolution of Conflict, Ohio St. J. on Disp. Resol., Vol. 8, 1993, 235, 248-49. 
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marTloebi sul ufro metad emyarebian mxareTa Soris SeTanxmebas. sasamarTleobis 
azriT, ADR-is gziT mxareebi rigdebian da morigeba warmoadgens sasamarTlo gadawy-
vetilebis Camnacvlebels.206 amitom, procesi maqsimalurad samarTliani unda iyos. 
mediacia ganixileba rogorc garigeba kanonis CrdilqveS;207 kanoni TavisTavad moiTx-
ovs patiosnebas da informaciis saWiroebas, gansakuTrebiT advokatebisaTvis.208  

miuxedavad imisa, rom samarTlianoba garkveul perspeqtivas sZens davebis ga-
dawyvetas, kanoni sxva mraval gasaTvaliswinebel sakiTxTa Soris erT-erTia. sajaro 
politika da socialuri urTierTobebi warmoadgens im ramdenime sxva aspeqts, rom-
lis CrdilqveSac unda vidgeT da movrigdeT. mediaciis procesi ara mxolod ganvi-
Tardeba, aramedkidev ufro ganmtkicdeba. SesaZlebelia, miRweul iqnas droisa da 
Tanxebis dazogvis sargebeli, magram procesiT SeiZleba miRweuli iqnas ufro mniS-
vnelovani miznebic, romlebic exeba individi monawileebis sicocxles. am konteqstSi 
aSkaraa, rom mediaciis cneba moicavs keTilsindisier monawileobas. imisaTvis, rom 
moxdes miznebis miRweva, aucilebelia yvela monawile mxare simarTlis poziciiT mi-
udges process.  

 
3. miRebuli gakveTili: gamocdilebis mniSvneloba 

konceptualurad, mxareebis uflebamosilebiT aRWurva moicavs Semdeg amoca-

nas — mediaciis gamocdis gziT mxareebi iswavlian procesis principebs momavali dave-

bisaTvis. ra Tqma unda, mediaciis koncefciebi, rogoricaa „yvela mogebulia“ an „mo-

gebuli-mogebuli“ paradigmebi axalia mravali adamianisTvis. mediaciasTan dakavSi-

rebuli ganaTlebis gafarToebis miuxedavad, rac moicavs sasamarTloebSi Tu sabavSo 

baRebSi ganaTlebas,209 da „ki“-s miRwevis popularobis miuxedavad,210 msoflios didi 

nawili konfliqtebs wyvets mogebuli-wagebulis da ufro maRali avtoritetis kon-

teqstSi,211 gansxvavebuli paradigmis gamoyeneba saWiroebs axali tipis qcevis aTvise-

bas.SesaZloa, Tavdapirvelad yvela mxaris monawileoba mediaciaSi ucnaurad gamoi-

yurebodes yvela mxarisTvis, gansakuTrebiT advokatebisaTvis, radgan es gansxvavde-

ba adrindeli swavlebisa da gamocdilebisagan, magram zrdasruli adamianebi gamoc-

dilebis gziT swavloben.212 mediaciis Sesaxeb informaciis wakiTxva, saubari mediacia-

ze da Semdgomi ganaTlebis programebSi monawileobis miReba, saganmanaTleblo sar-

geblis miuxedavad, adamians tovebs procesis realurad gacnobis gareSe. swavlas ad-

gili aqvs gamocdilebis miRebis procesSi. Sedegad, sanam advokatebi Tavad ar gamoc-

dian kolaboraciul process, manamde es codna ar Seemateba maT unarebs.  

mediacia da naklebi xarisxiT ADR-is procesebi ar unda Seicvalos imis gamo, 

rom zogierT monawiles ar aqvs naswavli am procesebSi moqcevis wesebi. ufro upriani 

iqneboda, rom advokatebs mieRoT ganaTleba da aeTvisebinaT is unarebi, romlebic 

aucilebelia procesidan saukeTeso Sedegebis misaRebad. mediaciis SemTxvevaSi es 

unarebi gansxvavdeba dRevandel dRes maT mier praqtikaSi gamoyenebuli unarebisgan. 

                                                 
206  ix.   Resnik, ix. zemoT miTiTebuli wyaro 2, 243-44. 
207  ix. zogadad,  Mnookin R. H., KornhauserL., Bargaining in the Shadow of the Law: The Case of Divorce, Yale 

L.J., Vol. 88, 1979, 950, 996. (amtkicebs, rom „kerZo gankarguleba“ sasamarTlo darbazis gareT 
aris „morigeba kanonis Crdilis qveS“ da SeiZleba xeli Seuwyos davis gadawyvetas). 

208  ix. Bush, ix. zemoT miTiTebuli wyaro 197, 22-23. 
209  mediaciis programebi anviTareben mediaciis unarebs moswavleebSi TviT sabavSvo baRSic ki. 
210  Fisher R.,Ury W., Getting To Yes: Negotiating Agreement Without Giving In, 2nd ed., 1991. 
211  ix.  Slaikeu K. A., When Push Comes to Shove: A Practical Guide to Mediating Disputes, 1996, 4-10. 
212  ix.  Knowles M. S., The Modern Practice of Adult Education: from Pedagogy to Androgogy 45-58; Bloch F. S., 

The Andragogical Basis of Clinical Legal Education, Vand. L. Rev., Vol. 35, 1982, 321, 329. 
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Tumca martivia imis Tqma, rom mravali advokati amas „ubralod gaakeTebs“ — sa-

ubaria keTilsindisierebis demonstrirebaze — radgan es aucilebelia mediaciis 

procesze klientis jerovani warmodgenisTvis, gamocdileba sxva realobaze migviTi-

Tebs.sxva konteqstSi, advokatebi Tavis qcevaSi xelmZRvaneloben wesebiT;213 Sedegad, 

unda avamoqmedoT wesebi mediaciaSi qcevis samarTavadac.214 momavalSi, gamocdilebi-

sa da, Sesabamisad, codnis miRebis Semdeg, mediaciaSi keTilsindisieri monawileoba 

SeiZleba gadaiqces advokatis qcevis ganuyofel nawilad.  

magram mediaciaSi keTilsindisieri monawileoba mxolod advokatebs ar exebaT. 

monawileebs, da mravali maTgani ZiriTadad oficialuri warmomadgenlebi arian, ase-

ve unda moeTxovebodeT keTilsindisieri monawileobis demonstrireba. mraval mona-

wiles — ZiriTadad biznesis sferos warmomadgenlebs — es ukve aTvisebuli aqvT.215 

tranzaqciuli molaparakebisas, rogoricaa kontraqtebi an franCizuli xelSekru-

lebebi, mxareebi pirdapir molaparakebebs awarmoeben. gasakviri ar aris, rom zog Sem-

TxvevaSi adgili ar aqvs keTilsindisier monawileobas, magram molaparakebebisaTvis 

es naklebad aris damaxiaTebeli, radgan mxareebi ar arian CarTulni davaSi. davis da-

makmayofileblad gadasawyvetad keTilsindisieri monawileoba aucilebelia.  

 

b. ra ar aris keTilsindisieri monawileoba 

mediaciaSi keTilsindisieri monawileoba ar niSnavs SeTanxmebis miRwevas, anu me ar 

vgulisxmob, rom keTilsindisieri monawileobis gamosavlenad mxareebma unda moagvaron 

winaaRdegoba216 an, rom savaldebulo keTilisndisieri monawileobis SemTxvevaSi, SeTan-

xmeba ufro didi albaTobiT miiRweva. me sakmaod darwmunebuli var, rom arsebobs mrava-

li SemTxveva, sadac arcerT mxares ar gaukeTebia keTilsindisieri monawileobis demon-

strireba procesSi, magram mxareebma SeZles SeTanxmebis miRweva. magram morigeba ar aris 

da ar unda iyos mediaciis absolituri mizani da amocana. mediacia SeiZleba nayofieri da 

sasargeblo aRmoCndes maSinac ki, roca SeTanxmeba ver miiRweva.217 
keTilsindisieri monawileoba ar avaldebulebs mxareebs gulwrfelad surdeT 

gadaWran problema218 gaxsniloba, ra Tqma unda, sasargebloa mediaciis procesisTvis, 

magram mxaris sulieri mdgomareobis Sefaseba Zalzed rTuli da subieqturia.219 
keTilsindisieri monawileoba ar niSnavs valdebulebas gaumxilo sxva monawiles 

an Tavad mediators yvelaferi saqmis Sesaxeb. sasamarTlo saqmis mwarmoeblebi gamoxa-

taven SiSs mediaciaciis mimarT, radgan es maTTvis niSnavs sasamarTlo procesamde „ma-

                                                 
213  mTeli rigi wesebi, romlebic marTaven da warmarTaven kanonis ganxorcielebas, proce-

durebis, mtkicebulebebis da eTikis wesebis CaTvliT. 
214  zogierTni ukve skeptikurad ganixilaven eTikis wesebis cvlilebis zemoqmedebas advokat-

Ta qcevaze. ix. Menkel-Meadow, ix. zemoT miTiTebuli wyaro 38, 38-40. 
215  ix. Palmieri, ix. zemoT miTiTebuli wyaro 131, 201-13 (miuTiTebs keTilsindisieri monawileo-

bis valdebulebaze germanul da italiur winasakontraqto molaparakebebSi). 
216  ix. Ind. Code Ann., tit. 34, Appendix on ADR, Rule 2.1, West 1996 (garkveviT acxadebs, rom mxareebs 

„moeTxovebaT mediaciaSi keTilsindisieri monawileoba miiRon, magram isini valdebulni 
ar arian miaRwion SeTanxmebas“). 

217  ix. zemoT nawili Part VIII.A.2.; aseve, ix. Bush & Folger, ix. zemoT miTiTebuli wyaro 188, 2-4 
(ganixilavs mediaciis Zalas, gardaqmnas adamianebi uflebamosilebis miniWebisa da aRia-
rebis gziT). 

218  ix. Cox, ix. zemoT miTiTebuli wyaro 74, at 1414 (ganixilavs sasamarTlos dadgenilebebs imas-
Tan dakavSirebiT, rom keTilsindisieri monawileoba moicavda saqmis gadawyvetis arsebu-
li survilis demonstrirebas). 

219  iqve. 
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Ti kartebis gaxsnas“. miuxedavad imisa, rom saidumlod imis Senaxva, rac SesaZloa arc 
aris saidumlo220 saeWvo sakiTxia, gansakuTrebiT Tu informaciis miwodebam SeiZleba 

xeli Seuwyos klientis miznebis miRwevas, Tuki mxareebi uars acxadeben konkretuli in-

formaciis gaziarebaze, ar unda vaiZuloT isini. magram mniSvnelovania, rom moxdes ra-

Rac informaciis gacvla, rac warmoadgens SemoTavazebuli morigebis an aseTis SeuZ-

leblobis axsnas an safuZvels. sxva sityvebiT, radgan mediaciis mTavari aqcenti, mori-

gebis an uflebamosilebis miniWebis konteqstSi, aris gazrdili gageba da komunikacia, 

informaciis gaxsna aucilebelia. Tumca gaziarebuli informaciis masStabebi mxaree-
bis kompetenciis sferoa. 

ubralod, „keTilganwyobili qceva“ aseve ar warmoadgens keTilsindisieri mona-

wileobis elements. adamiani SeiZleba iyos keTili da kooperatiuli, magram araferi 

ar gaakeTos saqmis win wasawevad, anu morigebis misaRwevad. ra Tqma unda, zogierT Sem-

TxvevaSi „keTilganwyobili“ qceva gamoiyeneba rogorc meore daueWvebeli mxaris Sec-

domaSi Sesayvani taqtika, magaliTad, rogorc mati da jefis, an „kargi policieli — cu-
di policieli“-is taqtikebi.221 mxolod jdoma da Rimili ar qmnis keTilsindisier mona-

wileobas. gamovlenili unda iqnas garkveuli momzadeba da azriani monawileobis Za-

lisxmeva. 

 

g. winare gansazRvrebebi 

aRsaniSnavia, rom keTilsindisieri monawileobis terminis winare gamoyeneba 

garkveul problemebTan iyo dakavSirebuli. miuxedavad amisa, es faqti TavisTavad ar 

unda qmnides mediaciaSi amgvari moTxovnis Seqmnisa da ganxorcielebis Semaferxebel 

garemoebas. termini keTilsindisieri monawileoba mraval sxva konteqstSi yofila 

gamoyenebuli, tranzaqciuli praqtikidan dawyebuli da sasamarTlo saqmis warmoe-

biT damTavrebuli. SeiZleba sasargeblo aRmoCndes winare gansazRvrebebis mimoxil-

va. Tumca ar arsebobs molaparakebebis an mediaciis konteqstSi keTilsindisieri mo-

nawileobis gansazRvreba, SromiTi sferos saqmeebi SeiZleba mainc gamoviyenoT sa-

xelmZRvanelod. mravali sasamarTlo Tanxmdeba, rom molaparakebebSi keTilsindisi-

eri monawileobis valdebulebis dadgena ar gulisxmobs, rom mxareebma unda miaRwion 

SeTanxmebas. keTilsindisieri monawileoba ubralod moiTxovs, rom mxareebma gul-

wrfelad gadadgan nabijebi gadawyvetisken.222 

Tumca zogierTi sasamarTlo ufro Sors wavida da iTxovs ara mxolod SeTanxme-

bis miRwevis survils, aramed saerTo safuZvlebis / gagebis miRwevisaTvis gaweuli 

gulwrfeli Zalisxmevis demonstrirebas.223 erT-erT saqmeSi aRniSnuli iyo, rom kon-

kretulma mosamarTleebma TavianTi gamocdileba unda gamoiyenon imis gansasazR-

vrad, Tu ras warmoadgens molaparakebis gonivruli safexurebi da saqmeSi warmodge-

nili iyo saxelmZRvanelo principebi, rogoricaa usamarTlo moulodnelobebis 

ararseboba, Sexvedrebi, erTmaneTs Soris kamaTis mosmena da poziciebis ganmartebis 

                                                 
220  damatebiTi garemoebebis aRmoCenisa da Tanabari ganxilvis pirobebSi, savaraudod, infor-

maciis did nawils naTeli moefineba sasamarTlo mosmenamde. realobaSi es TiTqos umniS-
vnelo xasiaTis problemas unda warmoadgendes, radgan saqmeebis didi nawili saerTod ver 
aRwevs sasamarTlomde. 

221  ix. Craver, ix. zemoT miTiTebuli wyaro 77, 189-90, 194-201 (ganixilavs sxvadasxva molapara-
kebis TamaSs da teqnikas, romelic moicavs daufarav TanamSromlobas an keTilganwyobil 
qcevas, magram romelTa gamoyeneba Sejibris miznebiT xorcieldeba). 

222  ix. Swerdlow S., Freedom of Contract in Labor Law: Burns, H.K. Porter, and Section 8(d), Tex. L. Rev., Vol. 51, 
1972, 1, 29-32. 

223  ix. Cox, ix. zemoT miTiTebuli wyaro 74, 1414 (cit.: NLRB v. Montgomery Ward & Co., 133 F.2d 676, 
686 (9th Cir. 1943)). 
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naTlad da patiosnad warmodgena.224 sxva saqmeSi, keTilsindisieri monawileobis in-

terpretaciisas sasamarTlom SeuZleblad miiCnia mxaris arakeTilsindisieri monawi-

leobis dadgena mxolod imis gamo, rom man uari ganacxada Tavisi poziciis Secvlaze, 

amasTan saqmeSi miTiTebulia, rom swored misi Tavdapirveli pozicia SeiZleba yofi-

liyo marTebuli.225 

zogierTi mecnieri da sasamarTlo miiCnevs, rom keTilsindisieri monawileobis 

gansazRvrebis saukeTeso gzaa imis gancxadeba, Tu ra ar aris keTilsindisieri monawi-

leoba, an amis sawinaaRmdegod imis gansazRvreba, Tu ra aris arakeTilsindisieri mo-

nawileoba. mxaris arakeTilsindisieri monawileobis niSnebia: korespondenciaze mou-

lodnelad dagvianebuli pasuxi; Sexvedrebis gadadeba; momlaparakeblebis gagzavna 

morigebis uflebamosilebis miniWebis gareSe; uaryofiTi tipis valdebulebebis aRe-

ba morigebis procesSi; poziciebis Secvla; axali moTxovnebis warmodgena; molapara-

kebebis sityva-sityviTi Canawerebis moTxovna; werilobiT SeTanxmebaze xelis mowera-

ze uaris gancxadeba; calmxrivi qmedebebi; da Rirebuli informaciis dafarva.226 

kidev erTma SromiT urTierTobebTan dakavSirebulma sasamarTlom daadgina, 

rom „keTilsindisieri monawileobis ararsebobis dasadgenad aucilebelia im faqte-

bis dadgena, romelTa safuZvelzec SeiZleba daskvnis gakeTeba, rom mxare iwyebs da 

agrZelebs morigebis process surviliTa da ganzraxviT aranair SeTanxmebas ar miaR-

wios“.227 keTilsindisieri monawileobis ararsebobis dadgena problemis gadaWris 

ganzraxvis ararsebobiT SesaZloa Sesatyvisi iyos SromiTi urTierTobebis konteq-

stSi, magram SesaZloa Zalzed Zlieri iyos zogadad mediaciis miznebisaTvis.228 

arakeTilsindisieri monawileoba, aseve, ganmartebulia sadazRvevo kontraq-

tebTan mimarTebaSi, rogorc damzRvevis mier misi dazRveulis moTxovnaze/sadazRve-

vo anazRaurebaze dausabuTebeli uaris gancxadeba.229 ra Tqma unda, mediaciis pro-

cess ar axasiaTebs sadazRvevo xelSekrulebis msgavsi fiduciuri valdebuleba, mag-

ram gansazRvrebiTi xasiaTis ganxilva mainc sasargeblo SeiZleba aRmoCndes. texasSi 

keTilsindisieri monawileobisa da samarTliani qmedebis principebis darRvevad ga-

nixileba sadazRvevo sarCelze uaris gancxadeba dasabuTebuli mizezis gareSe an dam-

zRvevis uunaroba warmoadginos sadazRvevo sarCelze uaris gancxadebis safuZve-

li.230 Tumca sarCelze uaris gancxadeba yovelTvis ar niSnavs arakeTilsindisier qme-

debas,  sadazRvevo kompaniis mier usamarTlo qmedebis ganxorcielebis niSnebi Sem-

degs moicavs: sarCelze uaris Semcveli gancxadeba iuridiul da faqtobriv azrs aris 

moklebuli; sxvadasxva SemTxvevaSi sxvadsxva mizezebia warmodgenili; uaris Tqma 

moxda sarCelis Zireuli Seswavlis gareSe; sarCeli Seswavlili iqna, magram Seswavlis 

                                                 
224  ix.  Rutland Ry. Corp. v. Brotherhood of Locomotive Eng'rs, 307 F.2d 21, 40-41 (2d Cir. 1962). 
225  ix. Chicago and N. W. Ry. Co. v. United Transp. Union, 336 F. Supp. 1149, 1166 (N.D. Ill. 1971), rev'd on other 

grounds, 417 F.2d 366 (1972). 
226  ix. Cox, ix. zemoT miTiTebuli wyaro 74, 1418-25.  
227  ix.  American Airlines v. Air Line Pilots Ass'n, Int'l, 169 F. Supp. 777, 794 (S.D.N.Y. 1958); aseve ix. NLRB v. Reed 

& Prince Mfg. Co., 205 F.2d. 131, 134 (1st Cir. 1953) (nebismieri azriani daTmobebisgan Tavis Sekaveba 
SeiZleba iyos arakeTilsindisieri monawileobis niSani). 

228  ix. Sherman, ix. zemoT miTiTebuli wyaro 13, 2091 (amtkicebs, Tu ratom ar aris keTilsindi-
sieri monawileobis Zlieri Txovna iseve imperatiuli xasiaTisa, rogorc  es koleqtiur 
morigebebs axasiaTebs). 

229  ix.  Gergen M., A Cautionary Tale About Contractual Good Faith in Texas, Tex. L. Rev., Vol. 72, 1994, 1235, 1236-44; 
Thomas J. E.,A Case Study of Bad Faith Refusal to Settle: A Doctrinal, Normative, and Practical Analysis of Mis-
souri Law, UMKC L. Rev., Vol. 64, 1996, 695, 697-99. zogadi informaciisTvis ix. Richmond D. R., An 
Overview of Insurance Bad Faith Law and Litigation, Seton Hall L. Rev., Vol. 25, 1994, 74, 74-80. (ganixilavs 
arakeTilsindisier monawileobas sadazRvevo sasamarTlo saqmis warmoebaSi). 

230  ix.  Arnold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987). 
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mizani iyo uaris Tqmis dasabuTeba da ara sarCelis safuZvlianobis gansazRvra.231 uf-

ro metic, sadazRvevo kompaniis uunaroba komunikacia awarmoos dazRveulTan aseve 

SeiZleba ganxilul iqnes, rogorc damzRvevlis mxridan gamovlenili arakeTilsindi-

sieri qmedebis dadgenis safuZveli.232 am SemTxvevaSic, rogorc mraval sxva situacia-

Si, safuZvels warmoadgens informaciis ar/ver miwodeba. 

radgan mediacia molaparakebebis procesis xelSewyobaa, kontraqtebze molapa-

rakebebi da biznes urTierTobebi aseve gvaZlevs keTilsindisieri monawileobis 

moTxovnis sxva kuTxiT danaxvis saSualebas. kontraqtebis SemTxvevaSi adgili aqvs 

didi raodenobiT instruqciuli xasiaTis diskusiebs, rogoricaa keTilisndisieri 

monawileobis valdebuleba da Sesrulebisas samarTliani urTierTqmedeba,233 aseve, 

winasakontraqto molaparakebebSi keTilsindisieri monawileobis aucilebloba.234 

aseve, sasargeblo SeiZleba aRmoCndes sakontraqto urTierTobebSi gamoyenebuli ena 

da cnebebi. es gasagebia, radgan bevri Tu ara yvela mediaciis SeTanxmeba aris kon-

traqti.235 ufro metic, tranzaqciuli tipis molaparakebebis dawyebisas, kontraqts 

win uZRvis mxareebs Soris urTierTobis Camoyalibeba.236 mediaciaSi es kidev ufro 

mniSvnelovania, radgan SeTanxmebis miRwevis SemTxvevaSi mxareebi ara Tu qmnian sakon-

traqto tipis urTierTobas, aramed aseTi urTierToba SeiZleba ukve arsebobs kidec-

.samwuxarod, dava iqmneba imis gamo, rom mxareebi ver Tanxmdebian erTmaneTTan.  

mraval SemTxvevaSi mxareebs Soris wina urTierToba kontraqtuli xasiaTisaa; 

Sesabamisad, ar unda moviTxovoT is, rac Tavidanve moTxovnas warmoadgenda? Tu da-

vuSvebT garkveul kavSirs sakontraqto TeoriasTan, Cven SegviZlia mivmarToT eq-

trapolacias da moviTxovoT keTilsindisieri monawileobis moTxovnis dakonkrete-

ba. magaliTad, uniformuli komerciuli kodeqsis (Uniform Commercial Code), Sesabami-

sad, „keTilsindisieri monawileoba“ Semdegi elementebisgan Sefeba: „faqtobrivi pa-

tiosneba da vaWrobaSi samarTliani garigebis gonivruli komerciuli standartebis 

Sesruleba“.237 Tumca es gansazRvreba biznesis realobaSi keTilsindisieri monawile-

obis ganmartebisas spekulaciis saSualebas iZleva da zogierTi komentatori miiC-

nevs, rom keTilsindisieri monawileoba niSnavs, rom mxareebi ar moqmedebdnen arake-

Tilsindisierad,238 sxva komentatorebi miuTiTeben, rom keTilsindisieri monawile-

oba tranzaqciebSi mxolod yvela SemTxvevisTvis calke SeiZleba ganisazRvros.239 un-

                                                 
231  ix.  Chester R., First Party Bad Faith: How to Spot It and What to Do With It, in Seminar for Nationwide Insuran-

ce Company, 1994, 3-5 (inaxeba avtoris masalebSi). 
232  ix. Fidelity & Cas. Co. v. Underwood, 791 S.W.2d 635, 647 (Tex. App. _ Dallas 1990, no writ). 
233  ix. Restatement (Second) of Contracts § 205, 1992; Speidel R., The “Duty” of Good Faith in Contract Performance and 

Enforcement, J. Legal Ed., Vol. 46, 1996, 537 (asaxelebs keTilsindisieri monawileobis im aT mTavar 
elements, romlis Sesaxebac codna unda gagvaCndes kontraqtebSi). 

234  ix.  Shell G. R.,Opportunism and Trust in the Negotiation of Commercial Contracts: Toward A New Cause of 
Action, Vand. L. Rev., Vol. 44, 1991, 221, 222-25; Palmieri, ix. zemoT miTiTebuli wyaro 131, 72. 

235  mravali Statis sakanonmdeblo aqtiT gansazRvrulia, rom mediaciuri SeTanxmeba ar gan-
sxvavdeba sxva kontraqtisgan misi aRsrulebis TvalsazrisiT. ix. Tex. Civ. Prac. & Rem. Code 
Ann. § 154.071 (Vernon 1995); Rogers & McEwen, ix. zemoT miTiTebuli wyaro 11, § 11.01. 

236  ix. Center for the Study of Foreign Affairs, National Negotiating Styles, Hans Binnendijk ed., 1987, 56-58 (discus-
sing the negotiating styles in China, the Soviet Union, Japan, France, Egypt, and Mexico); Shell, ix. zemoT 
miTiTebuli wyaro 234, 225-26, 252-55; aseve, ix. Macneil I. R., Contracts: Adjustment of Long-Term 
Economic Relations Under Classical, Neoclassical, and Relational Contract Law, Nw. U. L. Rev., Vol. 72, 1977, 
854 (ganixilavs urTierTobas klasikur da neo-klasikur sakontraqto samarTals Soris). es 
gansakuTrebiT marTebulia sxva kulturebSi, sadac Tuki Tavdapirvelad ar arsebobs ur-
TierToba, ar iarsebebs aranairi kontraqti an biznes garigeba. 

237  ix.  U.C.C. § 2-103(a)(2) (1996). 
238  ix.  Palmieri, ix. zemoT miTiTebuli wyaro 131, 79. 
239  ix. iqve. 
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da moxdes Tu ara amgvari qcevis Sefaseba gonivruli, samarTliani an kargad Camoya-

libebuli standartebis gamoyenebiT Tu sazogadoebrivi standartebiT, es kiTxva 

sxva ganxilvis sagania.240 SesaZloa yvelaze sworxazovan pasuxs gvaZlevs lordi man-

sfildi Tavisi gancxadebiT: „keTilsindisieri monawileoba ukrZalavs mxareebs dama-

lon informacia, romelsac piradad floben, ramac SeiZleba ganapirobos meore mxa-

ris CaTreva morigebaSi da krZalavs mxaris mier am faqtis ignorirebas“.241 cneba, rom 

molaparakeba ar unda iyos dabinZurebuli monawileTa arakeTilsindisieri monawi-

leobiT mediaciasac exeba.  

 
d. axali gansazRvrebebi da perspeqtivebi 

keTilsindisieri monawileoba SeiZleba mraval zemoT mocemuls aRniSnavdes. 

magram, ufro konkretuli gansazRvreba daexmareba mediaciis monawileebs imis gaaz-

rebaSi, Tu rogor unda imoqmedon; daexmareba mediators, Tuki an roca saWiroa, ga-

dawyvetilebis miRebaSi; da daexmareba sasamarTlos aRsrulebis aucileblobis dad-

gomisas. individTa didi nawilisTvis cnobilia terminebis keTilsindisiereba da ara-

keTilsindisiereba zogadi mniSvneloba. zogadi mniSvneloba moicavs patiosnebas, si-

marTles da, aseve, arakeTilsindisierebis ar arsebobas. magram es elementebi ZiriTa-

dad gamoiyeneba im qmedebisas, romelic Tavs iCens molaparakebebis urTierTgacvlis 

nawilSi,242 magram mediaciis procesi ufro adre iwyeba.243 momzadeba da mediaciaze ga-

mocxadeba is safexurebia, romlebic aseve unda gaiTvaliswinos kargma mediatorma.244 

amasTan, sasamarTloebs SeuZliaT da Sesabamisad gascemen gankargulebas daswrebasa 

da informaciis gacvlaze. 

es mniSvnelovania im wesis Sesaqmnelad, romelic uSualod mediacias exeba. ke-

Tilsindisieri monawileobis adre ganxiluli kritika ganpirobebulia obieqturi 

standartebis naklebobiT;245 da imiT, rom keTilsindisieri an arakeTilisndisieri 

monawileobis demonstrireba damokidebulia adamianis sulier mdgomareobaze.246 am-

denad aucilebelia obieqturi standartebi, romlebic ar emyareba winadadebebis Si-

naarss.  

qvemoT warmodgenilia is faqtorebi, romlebic gaTvaliswinebuli unda iqnas ke-

Tilsindisieri monawileobis uzrunvelmyofel wesSi an sakanonmdeblo aqtSi:247 medi-

aciis procesze momzadebuli da saqmis gacnobis Semdeg gamocxadeba, rac moicavs  ro-

gorc saqmesTan dakavSirebul faqtebs, ise SesaZlo gadawyvetis gzebs;  meore mxaris 

interesebis gaTvaliswineba; mediaciaze yvela saWiro gadawyvetilebis miRebis ufle-

bamosilebis mqone piris fizikuri da ara telefonis saSualebiT daswreba; saqmesTan-

/problemasTan dakavSirebul Ria da gulwrfel diskusiebSi CarTva imgvarad, rom 

moxdes mxaris poziciis demonstrireba da meore mxaris mier am poziciis ukeT gageba 

da gaazreba; konkretul da pirdapir kiTxvebze tyuiliT ar pasuxi; sxva mxaris Sec-

domaSi ar Seyvana; sxva mxaris mosmenis survilis demonstrireba da imis demonstrire-

                                                 
240  ix. iqve. 
241  ix. iqve. 83. 
242  molaparakebis sxvadasxva etapebisaTvis, ix. Gifford D. G., Legal Negotiation: Theory and  Applications, 

1989, 8. 
243  ix. Kovach, SeniSvna 117, 24. 
244  ix. iqve, 70-77. 
245  ix.  Sherman, ix. zemoT miTiTebuli wyaro 13, 2093. 
246  ix.   Swerdlow, ix. zemoT miTiTebuli wyaro 222, 30-36. 
247  am statiis bolos warmodgenilia sakanonmdeblo aqtis magaliTis monaxazi da wesebi, 

romlebic SeiZleba gamoyenebuli iqnas moTxovnis dasaweseblad. 
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ba, rom mxare cdilobs gaigos meore mxaris pozicia da interesebi;  ara mxolod saku-

Tari klientis problemebze da interesebze diskusiebis warmarTvis mzaoba, aramed 

yvela sxva monawilis problemebisa da interesebis Sesaxeb gancxadebebis mosmenis-

Tvis mzadyofna; sakuTari poziciis detaluri ganxilvis survili da imis dasabuTe-

buli axsna, Tu ratom aris konkretuli winadadeba maqsimaluri SeTavazeba an ratom 

acxadebs piri uars konkretul winadadebaze. 

xSirad „kargma“ momlaparakebelma arc ki icis, Tu ra dgas misi saubris ukan an ra 

udevs safuZvlad mis mier myarad daWeril pozicias. jiutoba — es, ubralod, kargad 

aTvisebuli teqnikaa.248 keTilsindisieri monawileoba gulisxmobs mediaciaze gaxsni-

li gonebiTa  da ara aucileblad poziciis Secvlis pirobiT gamocxadebas; rac niS-

navs sulrvils sxvebis mimarT iyo gaxsnili. SesaZloa Zalian viwro zRvari arsebobs 

poziciis Secvlis armoTxovnasa da sxvaTa Txovnebis gaTvaliswinebas Soris, fokusi 

aq informaciaze keTdeba. ar aris aucilebeli, rom erTi mxare daeTanxmos meores, au-

cilebelia erTi mxare, sul cota,  ecados gaugos meore mxares da maSinve ar uaryos 

meore mxaris naTqvami misi gaTvaliswinebis, gaazrebis gareSe. 

advokatis peprspeqtividan, SesaZloa gamoyenebuli iqnas damatebiTi saxel-

mZRvanelo miTiTebebi, magaliTad, klientisTvis imis saSualebis micema, rom pirda-

pir meore mxaresTan da mediatorTan ganixilos sakiTxi. kidev erTxel unda avRniS-

noT, rom procesis amocanaa modave mxareebs Soris informaciis Tavisufali gacvlis 

xelSewyoba, rac mediaciis procesisTvis aucilebeli komunikaciisa da monawileobis 

damaxasiaTebeli niSania.  

 

e. mediaciis procesSi keTilsindisieri monawileoba 

1. yovlismomcveli moTxovnis mniSvneloba 

yovlismomcveli gulisxmobs, rom keTilsindisieri monawileoba unda arsebob-

des TiToeul da yvela mediaciaSi, yvela konteqstSi. Tumca zogierTi acxadebs, rom 

mediacia Zalian bevr sxvadasxva konteqstSi gamoiyeneba da, Sesabamisad, aucilebelia, 

rom iseTi sakiTxebi, rogoricaa kvalifikacia Sinaarsis Sesabamisad iyos gansazRvru-

li,249 mediaciis process aseve axasiaTebs mravali msgavsi elementi sxvadasxva konteq-

stis miuxedavad. monawileTa keTilsindisieri monawileoba erT-erT amgvar elemen-

tad unda iqces.  

keTilsindisieri monawileoba xSirad aRqmulia, rogorc mediaciis nawili, Tu 

mediacia savaldebulo xasiaTisaa da  SeTanxmebas an sakontraqto debulebebs exeba. 

amJamad mravali mediacia sasamarTlos mier aris dadgenili, am SemTxvevaSi mediacias 

advokatebi eswrebian. magram radgan ufro da ufro xSiria misi gamoyeneba SeTanxmebe-

bisa da ADR-is debulebebis Semcveli kontraqtebis SemTxvevaSi, ufro meti saqme ga-

dava mediaciaSi sasamarTlo saqmis wamowyebamde.250 garkveuli mizezebis gamo, media-

cia erTi da igive process unda warmoadgendes;251 sxva SemTxvevaSi ar gvecodineba ra-

                                                 
248  ix.  Craver, ix. zemoT miTiTebuli wyaro 77, 109-10. 
249  ix. Rogers & McEwen, ix. zemoT miTiTebuli wyaro 11, § 11.02; SPIDR Report, ix. zemoT miTiTebu-

li wyaro 24, 9. 
250  savaraudod mediacia uzrunvelyofs damatebiTi droisa da Tanxebis dazogvas. ix. mag.,Ready 

J. A., National Pre-Suit Mediation Program, ABA Sect. on Litig. & Conflict Management, 1997, 7 (ganixi lavs 
bunebriv programas, romelic xels uwyobs sadazRvevo sarCelebis sasamarTlos wina 
gadawyvetebs). 

251  ix. Kovach & Love, ix.  zemoT miTiTebuli wyaro 44, 31-32; aseve, ix. Love L. P., The Top Ten Reasons 
That Mediators Should Not Evaluate, Fla. St. U. L. Rev., Vol. 24, 1997, 937 (miuTiTebs, rom rodesac 
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ze vsaubrobT, rodesac viyenebT sityvas mediacia, da mediatorebs ar ecodinebaT, 

ras akeTeben.252 amitom, mniSvnelovania, rom keTilsindisieri monawileobis moTxovna 

procesis nawilis saxiT iyos ganxorcielebuli miuxedavad imisa, mxareebi mediacias 

sasamarTlos dadgenilebiT, kontraqtis pirobis Sesabamisad Tu TavianTi gadawyve-

tilebiT iwyeben. sxva SemTxvevaSi, Sedegad miviRebT ormag standartebs, sadac media-

cia erTi tipis iqneba erT SemTxvevaSi da absoluturad gansxvavebuli procesi sxva 

SemTxvevaSi. da TviT im pirebisaTvis, romelTac mediaciasTan dakavSirebiT plura-

listuli Sexeduleba gaaCniaT,253 procesis sargeblianobisaTvis, TviTSefasebis 

formis gamoyenebisas,254 mainc unda arsebobdes keTilsindisieri monawileobis gar-

kveuli elementebi; sul mcire, adgili ar unda hqondes arakeTilsindisier monawile-

obas. mediaciis miznebis ganxorcielebaSi warmatebis misaRwevad, monawileebi „pro-

cesSi keTilsindisierad da gonivruli saxiT unda CaerTon“.255  

imis gancxadebis miuxedavad, rom yvela mediaciaSi keTilsindisieri monawileo-

bis arseboba Zalzed mniSvnelovania, ufro savaraudoa, rom keTilsindisieri monawi-

leobis moTxovna, pirvel rigSi, sasamarTlos mier dadgenil mediaciebSi amoqmedde-

ba.  am SemTxvevaSi, mxareebsa da procesze ufro meti kontroli arsebobs. am elemen-

tis Semotanis Semdeg, keTilsindisieri monawileobis moTxovna yvela monawileze un-

da vrceldebodes, da ara mxolod advokatebze. realobidan gamomdinare, unda vaRia-

roT, rom advokatis qcevis Secvlis albaToba ufro maRalia monawileTa qcevis Sec-

vlis albaTobasTan SedarebiT.  

 
2. proceduruli sakiTxebi 

dRevandeli praqtikiT, im SemTxvevaSic ki, rodesac ar arsebobs keTilsindisie-

ri monawileobis moTxovna, zogadad, miRebulia, rom mediatori Tavis misasalmebel, 

Sesaval sityvaSi256  arkvevs monawileTa pasuxismgeblobiT midgomas keTilsindisieri 

monawileobis mimarT. mediatorebi, zogadad, aseTi TxovniT mimarTaven yvela monawi-

les, davis mxareebisa da maTi warmoadgenlebis an molaparakebebSi monawile agente-

bis CaTvliT, romlebic, Cveulebriv, iuristebi arian.257 zogadad, miRebulia mediaci-

is ganxorcielebaze xelSekrulebis xelmowera, romelic Seicavs debulebas keTil-

sindisier monawileobaze. 

                                                                                                                                                         
iuristebi ganumartaven klientebs mediaciis upiratesobebs, da rodesac sasamarTloebi 
qmnian mediaciis programebs, momxmareblebma unda icoden Tu ras iReben am procesidan). 
zogadi informaciisTvis, ix. Burr, Building Reform From the Bottom Up: Formulating Local Rules for 
Bankruptcy Court-Annexed Mediation, Ohio St. J. on Disp. Resol., Vol. 12, 1997, 311, 348  (miuTiTebs, rom 
erovnuli bankrotobis sasamarTlos mier dadgenili mediaciis wesebi xels Seuwyobda 
erTgvarovnebas); McEwen C. A. et al.,Bring in the Lawyers: Challenging the Dominant Approaches to Ensu-
ring Fairness in Divorce Mediation, Minn. L. Rev., Vol. 79, 1995, 1317, 1362 (ganixilavs, rogor gansxvav-
deba programebi farTod da mniSvnelovnad, rac problemebs uqmnis regulaciis momxreebs, 
romlebic erTgvarovnebas xedaven mediaciaSi)  

252  ix. Love, ix. zemoT miTiTebuli wyaro 251. 
253  ix., mag., Lande, ix. zemoT miTiTebuli wyaro 7, 855. 
254  zogadi informacisTvis ix. Riskin, ix. zemoT miTiTebuli wyaro, 43. 
255  ix. Hutchinson C. C., The Case for Mandatory Mediation, 42 Loy. L. Rev., Vol. 42, 1996, 85, 93 . 
256  ix. Kovach, ix. zemoT miTiTebuli wyaro 117, 82-85 (ganixilavs mediatoris Sesavali sityvis 

Sinaarss); aseve, ix.Galton, ix. zemoT miTiTebuli wyaro 30, § 4.1 26-27 (ganixilavs mediato-
rebis Sesaval sityvebs); Robbins D. E., Securities Mediation: An Expeditious Alternative to Arbitration, 
Practising Law Institute, Securities Arbitration, 1996, § 16.02 (gvawvdis mediatoris Sesavali sityvis 
magaliTs). 

257  zogadi informaciisTvis ix. Rubin J. Z.,Sander F. E. A., When Should We Use Agents? Direct vs. Rep-
resentative Negotiation, Negotiation J., Vol. 4, 1988, 395 („ganixilavs ramdenime ZiriTad gansxvavebas 
pirdapir da warmomadgenlobiT molaparakebebs Soris“). 
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procedurulad mediators SeiZleba daekisros valdebuleba, aRasrulos keTil-

sindisieri monawileobis moTxovna, Tu saqme ar exeba dausrulebel sasamarTlo pro-

cess. am ukanasknel SemTxvevaSi, TiToeuli mediatoris gadasawyvetia, Tu rogor moax-

dens keTilsindisieri monawileobis moTxovnis Sesrulebas. mediatorma, sul mcire, un-

da Sewyvitos mediaciis sxdoma, Tu igi daadgens, rom procesi zianis momtania. sxva, daus-

rulebeli sasamarTlo procesis SemTxvevebSi, sasamarTlo daadgens Sesabamis zomebs. 

sasamarTlo iRebs gadawyvetilebas imis Sesaxeb, aris Tu ara keTilsindisieri monawile-

obis moTxovna daculi, mediatorma ubralod konkretuli informacia unda miawodos sa-

samarTlos. mediatorma SeiZleba sasamarTlos gadaugzavnos informaciis sakontrolo 

CamonaTvali, romelic Seesabameba konkretul obieqtur kriteriumebs.258 

amoqmedebis SemTxvevaSi, keTilsindisieri monawileobis wesi, iseve rogorc nebis-

mieri sxva sasamarTlo an iuridiuli wesi, aRsrulebas unda eqvemdebarebodes. keTilsin-

disieri monawileobis moTxovnis daucvelobis SemTxvevaSi dawesebuli sanqciebi damo-

kidebuli iqneba imaze, arian Tu ara mxareebi sasamarTlo procesis monawileebi, radgan 

am SemTxvevaSi sasamarTlo isurvebs procesSi CarTvas. Tu zemoT xsenebuli dadastur-

da, savaraudod, Cveulebriv gamoyenebuli iuridiuli sanqciebi iqneba dawesebuli.259 

arakeTilsindisieri monawileobis sapasuxod mediatoris qcevis magaliTebi moicavs Sem-

degs: mediaciis Sewyveta, xarjebis gadanawileba, mediaciis Tavidan dawyeba an sasamar-

TlosTvis Sesabamisi informaciis miwodeba. Tumca arcerTi mediatori ar iqneba sanqci-

ebis dawesebis an amoqmedebis msurveli, Tu saqme sasamarTlos mier ar aris gadacemuli 

mediaciaze, mxareebi swored mediatorze iqnebian damokidebulni. sxva variants warmo-

adgens avtomaturi sanqciebis amoqmedeba, rac SeiZleba gansazRvruli iyos mediaciis 

xelSekrulebaSi likvidirebuli zaralis debulebebSi.  

 
3. axali eTika: SemoTavazeba 

mediaciaSi keTilsindisieri monawileobis moTxovna kanonmdeblobiT, sasamar-

Tlo gankargulebiT, advokatTa qcevis kodeqsiT an mediaciaSi praqtikis wesebiT Se-

iZleba ganisazRvros.260 mniSvnelovania, rom keTilsindisieri monawileobis Sesaxeb 

informacia monawileebs mediaciis dawyebamde miewodos. amitom qceva, romelic iTva-

liswinebs keTilsindisier monawileobas unda warmoadgendes mediaciis procesis aR-

werisa da gansazRvrebis ganuyofel nawils. sazogadoebis mier dRis wesrigSi dayene-

buli eTikuri damoraluri sakiTxebis gadaxedvis konteqstSi,261 problemis kolabo-

ratiuli tipis gadawyveta am miznebs Seesabameba.  

advokatis SemTxvevaSi, avtonomiuri da TviTregulirebadi profesionalebis 

umravlesobis msgavsad,  qcevas eTikis wesebi gansazRvravs.262 eTikis wesebi amoqmedda 

                                                 
258  konfidencialobis miznebisaTvis, ix. zemoT miTiTebuli wyaro 169-80 da Tanxmlebi teqsti. 
259  ix. National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 643 (1976) (miuTiTebs, rom 

sanqciebi aseve asrulebs Seferxebis funqcias). 
260  arsebobs tendencia imisa, rom sruli Statis masStabiT interdisciplinurma saagentoebma 

zedamxedveloba gauwion ADR-is an mediaciis praqtikas, rogorc amas axorcielebs ohaios 
davebis gadawyvetisa da konfliqtebis marTvis komisia da axlaxans Seqmnili CrdiloeT ka-
rolinis davebis gadawyvetis komisia. Tumca aqamde am jgufebs saganmanaTleblo amocanebi 
gaaCndaT, regulaciaSi CarTvis Semdeg, mediaciis zedamxedveloba gasaTvaliswinebeli Se-
saZleblobaa. 

261  zogadi informaciisTvis ix. Merida K., Vobejda B., Promoting Return to ‘Civil Society’; Diverse Group of 
Crusaders Looks for New Solutions to Social Problems, Wash. Post, Dec. 15, 1996, at A01 (ganixilavs zogad 
tendenciebs socialuri problemebis civiluri gadaWris mimarTulebiT). 

262  ix. Dzienkowski J. S., Professional Responsibility Standards, Rules and Statutes, 1995, 961; aseve, ix. Schein E. 
H., Professional Education: Some New Direction, 1972, 8-9. 
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praqtikaSi momuSave veqilebisaTvis da man droTa ganmavlobaSi ganviTareba ganica-

da.263 modelis kodeqsi264 gakritikebuli iqna, rogorc dokumenti, romelic zedmet 

aqcents akeTebda sasamarTlo saqmis warmoebaze da 1983 welsamerikis advokatTa aso-

ciaciam aamoqmeda profesiuli qcevis modelis wesebi,265 sadac yuradReba sazogadoe-

baSi advokatis rolze maxvildeba,266 magram sadavo ar aris, rom wesebi da qcevis ko-

deqsebi dadgenilia im advokatebisTvis, romlebic muSaoben mogebuli-wagebulis di-

qotomiis konteqstSi. is, rom piri advokatis rolSia, ar niSnavs, rom igi ver imoqme-

debs keTilsindisierad,267 Tumca zogierTebs gansxvavebuli pozicia gaaCniaT.268 pi-

ris qceva advokatis rolSi gansazRvravs mis mier nebismieri standartis dacvas.269 

magram, savaraudod, mxolod eTikis wesebi ver moaxdenen gavlenas qcevis cvlilebaze 

SejibrebiT sistemaSi.270 SesaZloa mediaciaSi, rogorc davis gadawyvetis WeSmaritad 

gansxvavebul paradigmaSi, qcevis mimarTulebis Secvlam xeli Seuwyos advokatis ro-

lis xelaxal gansazRvras.271 

 
4. Zireuli elementi: ganaTleba 

mediaciaSi keTilsindisieri monawileobis misaRwevad ganaTlebas uaRresad di-

di mniSvneloba aqvs. rodesac mediaciis monawileebi, modave mxareebi an maTi warmo-

madgenlebi ar icnoben process — mis Teorias, amocanebsa da miznebs — maTi molodi-

nebi an ar arsebobs saukeTeso SemTxvevaSi an molodinebi urTierTsawinaaRmdego an 

ararealisturia. mediatorma sawyis etapze Zalisxmevis didi nawili unda mimarTos 

ganaTlebaze.  amas xSirad adgili aqvs maSin, rodesac monawileebisTvis procedura 

axalia. zogierT SemTxvevaSi procesi ufro rTulia, radgan monawileebi mediaciaze 

cxaddebian arapraqtikuli molodinebiT meditoris rolis an SesaZlo Sedegebis mi-

marT. piris molaparakebisa da mediaciisken warmarTva mediaciis rogorc xelSewyo-

bili molaparkebis gansazRvrebis gamoyenebiT, sasamarTloebis praqtikis msgavsad da 

sxva damatebiTi SeTavazebis gareSe xSirad araefeqturia.  
qcevis Seclis pirveli safexuri ganaTlebaa. individebis mier axali qcevebis 

gacnobis, Seswavlis gareSe Zveli paradigmebi ucvleli darCeba. aRiarebulia is faq-
ti, rom davebis gadawyvetis sistemebSi SejibrebiTobis midgomis gamoyenebis Sewyve-
ta, cvlileba iuridiuli ganaTlebiT unda daiwyos272 da Zalisxmeva unda gascdes sa-
marTlis skolebs. analogiurad, ADR-is Sesaxeb informaciis miwodeba daiwyes ganaT-
lebis sxva sferoebSic, rogoricaa skolebi da sajaro institutebi. monawileebi 
srulad unda icnobdnen mediaciis process, magram sazogadoebas ver eqneba am tipis 
codna satelevizio programebSi an sxva media saSualebebSi sakiTxis gaSuqebis gareSe. 

im momentamde, sanam mineapolisis mediacia (“Minneapolis Mediation”) konkurencias uwevs 

                                                 
263  zogadi informaciisTvis ix. Moliterno J. E., Levy J. M., Ethics of the Lawyer's Work, 1993, 52-61 (iT-

valiswinebs iuridiuli eTikis wesebis ganviTarebas). 
264  Model Code of Professional Responsibility, 1969 (gvawvdis advokatebis eTikuri qcevis CarCo-

monaxazs, romelic miRebuli unda iqnas aSS-is iurisdiqciaSi). 
265  ix. Dzienkowski, ix. zemoT miTiTebuli wyaro 261, 3. 
266  ix. Moliterno & Levy, ix. zemoT miTiTebuli wyaro 262, 60. 
267  ix. Menkel-Meadow C., Is Altruism Possible In Lawyering, Ga. St. U. L. Rev., Vol. 8, 1992, 385, 386-88 

(ganixilavs advokatis sxvadasxva rolebs, zrunvis CaTvliT). 
268  ix. Condlin, ix. zemoT miTiTebuli wyaro 182, 78-80; Hyman,ix. zemoT miTiTebuli wyaro 182, 

863-64. 
269  ix.Hyman, ix. zemoT miTiTebuli wyaro 182, 864. 
270  ix. Menkel-Meadow, ix. zemoT miTiTebuli wyaro 38, 40. 
271  ix. iqve, 10-12. 
272 ix. Dzienkowski, ix. zemoT miTiTebuli wyaro 135, 58-59 (ganixilavs iuridiuli ganaTlebis 

rols SejibrebiTobis ukugdebis procesSi). 
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“L.A. Law“-s warsul epizodebs, saganmanaTleblo RonisZiebebi unda gagrZeldes. 
zogadi saganmanaTleblo Zalisxmeva unda gaizardos, amasTan TiToeuli konkretuli 
mediaciis win unda moxdes mxareebis konkretuli ganaTleba mediaciis sakiTxebSi.  

 

IX. daskvna 

vuwodebT amas keTilsindisier monawileobas, „gaazrebul/azrian monawileo-
bas“, Tu raime sxva termins, mediaciis procesSi unda ganisazRvros konkretuli tipis 
qcevis moTxovna. am tipis valdebuleba unda Seiqmnas da amoqmeddes dauyovnebliv sa-
samarTlos wesebis, kanonmdeblobis an eTikis normebis saSualebiT.  

naklebi Zalisxmevaa saWiro advokatTa sazogadoebis dasaregulireblad da 
radgan advokatTa qceva zegavlenas axdens mediaciaze, cvlilebis procesi swored am 

sferoSi unda daiwyos. advokatebma ukve moaxdines wesebiT an standartebiT marTvis 

aucileblobisa da Cvevebis arsebobis demonstrireba. magram moqmedi wesebi ar See-
satyviseba davebis alternatiuli gadawyvetis zogierT formas da gansakuTrebiT me-
diacias.273 Tu unda SevinarCunoT mediacia rogorc mniSvnelovani, unikaluri proce-
si Tavisi maxasiaTeblebiT, romlebic ganapirobeben mxareTa dakmayofilebas, maSin 

unda Seicvalos praqtika da procedurebi, romlebic exeba advokatTa qcevas media-
ciis procesSi. keTilsindisieri monawileobis moTxovna erT-erTi winadadeba da na-
bijia swori mimarTulebiT.gasavleli gza ar iqneba martivi, magram gzas, romelsac 

dasawyisSi cota Tu gamoiyenebs, mniSvnelovani cvlilebi SeuZlia moitanos.274 

qvemoT warmodgenilia ubralo winadadebebi (SemoTavazebebi), romelTa ganxil-
va da maT Sesaxeb debatebi jer ar ganxorcielebula. isini warmodgenilia diskusiis 

procesis inicirebis mizniT.  
modeluri wesi advokatebisTvis, romelic moiTxovs keTilsindisier monawile-

obas mediaciis procesSi: 
wesi 1.7.keTilsindisieri monawileoba mediaciaSi 

advokatma, romelic klientis warmomadgenelia, keTilsindisieri monawileoba 

unda miiRis mediaciaSi. 

(a) mediaciis win, advokati unda moemzados, Tavad gaecnos sakiTxs da ganixilos 

sakiTxi klientTan.  

(b) mediaciis procesSi, advokatma unda daicvas sasamarTlos an sakanonmdeblo 

aqtis yvela wesi, romelic aregulirebs mediaciis process, amasTan advokatma unda 

urCios Tavis klients moiqces analogiurad.  

(c) mediaciis procesSi, advokatma mediators an sxva monawileebs ar unda 

gauziaros informacia, romelic ganzrax araswori mimarTulebis mimcemi an mcdaria. 
keTilsindisieri monawileobis sakanonmdeblo safuZvlebi  

mediaciis kodeqsi 001. yvela mxarem da maTma iuristma mediaciaSi keTilsin-
disieri monawileoba unda miiRos. 

`keTilsindisieri monawileoba~ moicavs Semdegs: 

a. [sakanonmdeblo aqtis an sxva wesis dasaxeleba, romelic mediaciis Seqmnis 

safuZvelia; magaliTad, texasis Civil Practice and Remedies Code § 154.001]-is pirobebisa da 

debulebebis dacva; 

b. mediaciis sakiTxTan dakavSirebiT sasamarTlos mier gamocemuli konkretuli 

gankargulebis Sesruleba; 

c. sasamarTlos yvela gankargulebis pirobebisa da debulebebisa da sasa-

marTlos nebismieri adgilobrivi wesebis dacva; 

                                                 
273  ix. iqve, 57-58. 
274  bodiSs vuxdi Robert Frost-s. 
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d. yvela mxaridan im pirebis personaluri daswreba mediaciis sxdomaze, visac 

gaaCnia davis gadawyvetis uflebamosileba; amasTan es ar gulisxmobs telefoniT 

daswrebas; 

e. mxareebisa da maTi warmomadgenlebis mediaciisTvis momzadeba, rac gulisx-

mobs nebismieri  dokumentis urTierTgacvlas moTxovnis SemTxvevaSi an Tuki es gan-
sazRvrulia wesSi, gankargulebaSi, an mediatoris TxovnaSi;  

f. mediaciis procesSi mediatorTan da yvela sxva monawilesTan azrian 

diskusiebSi monawileoba; 

g. mediaciasTan dakavSirebuli yvela sakontraqto pirobis dacva, razec 

mxareebi SesaZloa mediaciis dawyebamde SeTanxmdnen;  

h. procesis Sesaval nawilSi mediatoris mier gansazRvruli wesebis dacva;  

i. mediaciaze darCena im  dromde, sanam mediatori gansazRvravs, rom procesi 

dasrulda da uflebas miscems mxareebs datovon procesi; 

j. mxareebs Soris davis sakiTxTan dakavSirebiT, meditoris mier xelSewyobil 

pirdapir komunikaciebsa da diskusiebSi CarTva; 

k. mediaciis procesSi sxva mxaris an mediatoris mimarT araswori gancxadebebis 

argakeTeba; da  

l. dausrulebeli sasamarTlo procesis SemTxvevaSi, mediaciis dasrulebamde 

damatebiTi qmdebebis ganxorcielebisgan Tavis Sekaveba; 

002. „keTilsindisieri monawileoba“ar moiTxovs mxareebis mier davis gadawyve-

tas. mediaciis procesSi gakeTebuli fuladi an sxva tipis SeTavazebebi ar gansaz-
Rvravs keTilsindisieri monawileobis arsebobas an mis ararsebobas. 

003. keTilsindisieri monawileobis dadgena: 

a. sasamarTlos dadgenilebiT gadacemul saqmeebSi, sasamarTlom unda miiRos 

saboloo gadawyvetileba imis Sesaxeb, adgili hqonda Tu ara keTilsindisier monawi-
leobas mediaciaSi. 

b. sasamarTlo procesis ararsebobis SemTxvevaSi, mediatoris valdebulebaa, 

daadginos keTilsindisieri monawileobis moTxovnis darRvevis faqti; man unda gamo-
iyenos am sakanonmdeblo aqtis elementebi da mxareebs Soris dadebuli kontraqtebis 

konteqsti, rogorc gansazRvrisa da gadawyvetilebis miRebis safuZveli.  
004. keTilsindisieri monawileobis gareSe mediaciis Sedegebi: 
Tu dadgenilia, rom mxare an mxaris warmomadgeneli ar icavs mediaciaSi keTil-

sindisieri monawileobis moTxovnas, sasamarTlos an mediatoris gadawyvetilebiT, 
Semdegi zomebi SeiZleba iqnas ganxorcielebuli:  

a. individma unda gadaixados yvela saxdeli, xarji da sxva monawileebis mier 

gaweuli gonivruli danaxarjebi. 

b. individi dafaravs Semdegi mediaciis xarjs. 

c. individs daekisreba 5000 aSS dolaris odenobis jarima. 

d. individi, Tavisi xarjiT, daeswreba mediaciis sakiTxebze gamarTul seminars 

an sxva saganmanaTleblo programas, xangrZlivobiT — minimum rva (8) saaTi.  
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Yasuhei Taniguchi 

ADR (Mediation) in Japan and in the United States 

1. Introduction 

 The Japanese society has been characterized by dispute avoidance and amicable settlement of 
disputes, while the United States has been recognized as a country of confrontation and litigation. It is easy 
to understand this difference on the basis of their different historical and cultural backgrounds. Japan as an 
isolated island country kept its independence for centuries on the cultural basis built on Buddhism and 
Confucianism brought from China and Korea in the 10th century. Japan’s isolation lasted until the mid 19th 
century, when Japan officially joined the world community and started its modernization. Such 
homogeneity and isolation of the Japanese society fostered a unique dispute resolution culture in which 
conciliation is a rule and litigation is an exception.  

 The history of the United States is relatively short, and its people are highly diverse in terms of their 
ethnic origin and cultural background. Such a society tends to give rise to a lot of disputes and lawsuits 
which requires many lawyers. Litigation looks like an inevitable means of social control. It was believed 
inside and outside of the United States that litigation was the standard and conciliation was the exception. It 
was in the United States, however, that the so-called ADR movement was started in the 1970s and within a 
couple of decades the ADR practice of varied forms became the standard throughout the country. Its 
influence is now felt in other parts of the world, in Europe and also in Japan. 

Thus, a comparison between the two countries will present us an interesting perspective. In the 
following article a brief survey of the history and the present situation in Japan will be presented. After 
having briefly reviewed the development in the United States, some comparative observation will be made. 

 
2. Japanese Tradition 

 From around the 6th century, Japan received, directly from China and/or through Korean peninsula, 
Buddhism and Confucianism, both of which profoundly influenced Japanese culture and society throughout 
the following centuries. Confucianism which emphasized the harmony in society played a central role in 
the governance of the country ever since until the mid 19th century. It is said, however, that the true basis of 
today’s Japanese society was formed during the 250-year-long Tokugawa Shogunate period (1603-1868) 
immediately preceding the Meiji Restoration. This was the period when Japan was closed to the outside 
world except for a limited contact through a small port at the western end of the country, Nagasaki, where a 
very controlled trade with the Netherlands and China was permitted. This long period of peace and 
isolation fostered a unique Japanese culture in all the aspects of society. Legal culture was not an exception. 

John Henry Wigmore, an eminent American legal scholar who lived in Tokyo for 3 years in the last 
decade of the 19th century, seriously studied the pre-1868 Japanese legal system. He characterized Japan’s 
judicial system of that period by three prominent features, namely, the principle of conciliation, the 
principle of clandestinity and the principle of stare decisis.1 We are concerned here only with the principle 
of conciliation.2 A judge’s principal role was to reconcile the parties in favor of settlement rather than to 

                                                 
* Prof. Emeritus of Kyoto University, Japan. 
1  Wigmore J. W., A Panorama of the World’s Legal Systems, in VII Japanese Legal System (III) Third Period, 1936 

488 et seq. Clandestinity means that the judicial process was secret and no practicing legal profession was 
recognized. According to Wigmore there were only two countries in the world as of 1800 where the principle of 
stare decisis was strictly observed, England and Japan. 

2  See for more details of this aspect, Henderson D. F., Conciliation and Japanese Law, pre-1868 law and practice, 
Vol. I, post-1868 developments, Vol. II, 1964. 



 

 335

decide the cases. This was nothing but a reflection of the prevalent social norm of the time. Everybody 
lived in a large family and every household was organized by the so-called five-men group. Any dispute 
arising within the group was supposed to be settled by a consultation of five house heads. Each group was 
controlled by layers of larger social groups. Every dispute was frowned upon and suppressed without 
asking which side was right or wrong. There was a well-accepted principle, “Quarreling parties shall both 
be punished.” 

 Under such a principle prevailing in society for more than 200 years, each member of a community 
learned how to behave vis-à-vis others and to live comfortably. It is easy to understand that the total 
amount of disputes in such a society was relatively small. People naturally acquired the way of life which 
would avoid any dispute at all. If one ever arose, the community made all kinds of efforts to settle the 
dispute before it reached the available official channel. When it finally reached the court with the approval 
of the community, the judge again made a great effort to settle the case because the judge capable to settle 
was considered a better judge. 

 When the Shogunate government was replaced in 1968 by the imperial government which strongly 
pushed forward the modernization (Westernization) of the country, the society could not change quickly. 
Neither the social nor political elites of the new regime wanted to change the Japanese society 
fundamentally. Their declared policy was: “Western technique with Japanese spirit.” European style 
judiciary was established and the European substantive laws (French and later German civil code, etc.) 
were gradually introduced. Judges’ attitude toward a dispute was basically as before. Japanese leaders who 
wanted to adopt the French Civil Code must be glad to find that the French Code of Civil Procedure of 
1804 had a provision for the preliminary conciliation procedure which was required in all civil actions. 
Although the system was already obsolete in the French practice at that time3, it was quickly adopted in the 
newly created French style judiciary under the Japanese name of "Kankai”, which was the Japanese 
translation of the French “tentative de conciliation”. The settlement of dispute through Kankai became the 
standard and only those cases not thus settled went further to the process of decision making. In France, the 
system was merely in the book but in Japan the same system was enthusiastically welcome by the local 
culture and prospered. 

 When later in 1890 the formal civil procedure modeled after the German Code of Civil Procedure 
(ZPO of 1875) was adopted, “Kankai” was abolished.4 However, the German type of civil procedure code 
did allow the judge to take initiative to settle the case in appropriate cases by acting as a mediator. It 
belongs to our common knowledge that Japanese judges have been using this power actively until today. 
The Code of Civil Procedure provided, as it does today, that when a settlement is achieved in the court, it 
has the same effect as a judgment. Even without Kankai judges actively used this possibility. But this was a 
possibility only after a lawsuit had been brought to the court. 

 When after World War I the urban population expanded because of economic growth, theshortage of 
housing in urban areas created a serious social problem. The government tried to cope with it by 
establishing a court-annexed conciliation service throughout the country. A special statute (Landlord 
Tenant Dispute Conciliation Law) was enacted in 1922. This was the beginning of the Chotei system which 
still plays an important role in the Japanese dispute resolution. This was in a sense a revival of Kankai. 
Thereafter, a separate Chotei system was successively created every time when a new social problem arose. 
In 1924 the Agricultural Tenancy Conciliation Law was enacted to cope with the disputes caused by a 
lowering prices of agricultural products. The Commercial Disputes Conciliation Law was enacted in 1926 
to settle commercial disputes which were increasing as commercial activities developed. The 1930s was the 
time of a serious economic downfall in Japan. In order to save the debtors, the Temporary Conciliation Law 
for Money Debts was enacted in 1932 to be enforced only for three years. Because the system was popular, 

                                                 
3  Cuche & Vincent, Procédure Civile et Commerciale, 12th ed., 1960, 325. 
4  It is well known that one of the then influential legal scholars, Chu Egi, much lamented the demise of Kankai as 

abandoning the honorable method of dispute resolution based on the Japanese tradition. 
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it was made permanent in 1934. The Japanese war in China brought about many disputes among the family 
members of dead soldiers concerning pension, support, etc. In 1937, the Domestic Relations Conciliation 
Law was enacted. The activated war-time mining industry caused serious mining pollution problems. A 
1939 amendment to the pre-existing Mining Law created a new Mining Pollution Disputes Conciliation 
system. During World War II, Wartime Special Law of 1942 introduced the so-called “compulsory 
conciliation” by which all civil actions had to be converted into conciliation cases.5  

 After the War and during the occupation of Japan by the Allied Forces (virtually American), the 
Japanese legal system underwent a thorough change under the new Constitution of 1946 enforced from 
1947; but the above mentioned conciliation systems continued without change and in 1951 still under the 
occupation most of these conciliation systems were integrated into two systems: the family conciliation to 
be conducted by the newly created Family Courts and the general civil conciliation at the newly created 
Summary Courts. Since then, the conciliation or Chotei in these courts have not only enjoyed popularity 
but expanded its scope. As the industrial pollution and traffic accidents became serious problems the 
sections for pollution disputes and traffic accidents disputes were added to the Civil Conciliation Law in 
1974. When the consumer credit business caused thousands of consumer bankruptcies, a special law was 
enacted in 1999 to settle disputes between money lenders and borrowers. Most recently, in order to cope 
with massive claims arising from the nuclear disaster caused by a big earthquake and a tsunami that 
followed, a special legislation established a conciliation system for settling the claims of the victims against 
the power company. 

 This brief review makes it clear that every time a new social problem arose the Japanese government 
tried to cope with it by the conciliation of disputes resulting from such social problem. And apparently such 
solution has been well received by the Japanese population. Today, Chotei, a conciliation system in court, 
is still a very popular method of dispute resolution. Chotei application is processed as follows: each of 
some 450 summary courts and 50 family courts register a certain number of “conciliators” selected from 
the citizenry by various standards. The pool comprises retired businesspersons, professionals such as 
accountants, surveyors, appraisers, lawyers, housewives (especially for family courts), etc. When an 
application is filed, the court appoints two conciliators from the pool and forms a conciliation committee 
chaired by a judge. In family courts two conciliators are always a man and a woman. The committee will 
hold several sessions with the parties with or without a judge. When a successful settlement is achieved, it 
is officially recorded and becomes enforceable through the execution procedure like judgment. In addition 
to summary courts and family courts, district courts also handle the Chotei cases and hold a pool of 
conciliators. The district court Chotei takes place when a pending lawsuit is referred to the chotei on an 
agreement of the parties or a fresh application for Chotei can be filed with a district court by an agreement 
of the parties. Chotei at district courts used to be negligible but not only its number has been increasing 
recently but also large commercial disputes tend to go there.  

The number of filings of conciliation and the success rate as well as the number of filed lawsuits in 
2011 are as follows: 

 
Court   Conciliation Applied   Success Rate    Lawsuits Filed 
Dist. Ct.   11,882      N/A    198,954 
Summary Ct.  63,009     over 60%     522,741 
Family Ct.   136,292    51.9%    20,759+679,434 
 
 In Japan the number of lawsuits per capita is certainly less than that of other industrialized countries. 

The rapid Economic development in the post-War period did not bring about any significant increase in the 
number of lawsuits. This is an interesting legal-sociological topic for a comparative study. In my view, 

                                                 
5  Incidentally, this system survived till after the War and the newly created Supreme Court held it unconstitutional 

under the new post-War Constitution of 1946. 
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there must be the centuries-old Japanese legal culture behind this. People believe that a solution reached by 
the disputing parties themselves must be better than a solution imposed by somebody else, such as the 
judge. Judges are bound by the law. The rules of law, whether written law or judge-made law, are frozen as 
soon as they are formulated, while the society in which they are applied constantly changes. How to fill the 
gap is an eternal problem for everyone who engages in legal activities, such as judges, attorneys and legal 
scholars. The Japanese solution has been the amicable settlement of disputes by the parties themselves or 
with the help of a third party including the Chotei system, because the parties believe that a better solution 
can be reached that way. The same approach is maintained by the judge and the parties even when the 
dispute has entered the stage of litigation in the court. 

After a lawsuit is brought, the judge looks for a chance to try a settlement and the parties and 
attorneys tend to accept the judge’s intervention to achieve a settlement. When such effort has failed and a 
judgment must be given, the judge still tries to reach the best outcome within the framework of the facts of 
the case and the applicable rules of substantive law. They make a full use of the available techniques of 
legal interpretation and try to find the facts which, combined with appropriate legal rules, could lead to the 
most desirable solution.  

 Thus, it can be said that the Japanese have traditionally found justice in the compromised settlement 
of disputes rather than in the solution given by a straightforward application of the rules of law.6 The ADR 
movement which started in the 1970s in the United States now spreads all over the world. What is the 
justification of this development? Is there anything comparable to the justification given in Japan as seen 
above? This has been my question for long time.7 

 
3. Developments in the USA and their Influence 

 ADR movement in the United States started in the early 1970s in response to the “litigation 
explosion” in the 1960s. When I stayed for one year as a research associate at Harvard Law School in 
1970-71, Prof. Frank Sander and others organized a study group on ADR. I was invited to talk about the 
Japanese experience because they knew the Japanese preference of mediation to litigation. I talked about 
the practice of Chotei in the courts. The reaction of American participants was very cold. They simply 
dismissed the idea by saying that such a solution would be possible only within the Japanese culture.  

 Surprisingly or not, ADR, or more correctly the mediation of various types, became a popular 
method of dispute resolution in and outside the court dealing with a wide range of disputes from a small 
neighborhood dispute to a large business dispute. There have been established thousands of ADR 
institutions throughout the country and every law school has a course in ADR taught by specialized 
professors. There have been active academic activities in this area of law and numerous articles have been 
published in various forms. A remarkable amount of theory and practice of ADR has been developed and 
accumulated. Its influence is now felt worldwide, including Japan. For the Japanese, a mediatory or 
conciliatory dispute resolution has been so basic and ordinary that it was not an object of serious academic 
study and analysis. Now American theories and practices of mediation are studied and they influence to 
some extent the Japanese practice of mediation. 

 As mentioned before, the Japanese practice of institutionalized mediation service called Chotei 
had been virtually monopolized by the judiciary, by the Summary Courts for general civil disputes and by 

                                                 
6  A Canadian professor of legal philosophy once wrote that the Western Justice being blindfolded cuts down with 

her sword strictly according to the law without paying attention to the outcome while the Japanese Statute of 
Justice standing without blindfold in the grand hall of the Supreme Court must look at the possible outcome before 
wielding her sword down. Smith J. C., Ajase and Oedipus: Idea of the Self in Japan and Western Legal 
Consciousness, U.B.C. L. Rev., Vol. 20, 1986, 341. 

7   The expression of ADR originally included arbitration as well as mediation and conciliation. But today it means 
more often only the latter because arbitration, especially international commercial arbitration, has become for a 
good reason a process just as litigious as litigation in court. Therefore, arbitration is excluded from the discussion 
here. 
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the Family Courts for all kinds of family disputes (also District Court to a certain extent). Toward the end 
of the last century, the Japanese government projected a large-scale civil justice system reform for the 
coming 21st century. In 2001, the final report of the Justice System Reform Council was submitted to the 
Prime Minister. One of its recommendations was the creation of mediation services in the private sector in 
addition to the pre-existing court annexed Chotei in court. Following the recommendation, the so-called 
ADR Basic Law was enacted in 2004, under which some 100 mediation service organizations have been 
established in the private sector.8  

 There was much optimism about the future of Chotei in the private sector. But, contrary to the 
legislative intent and general expectation, these newly created mediation service institutions are yet far 
from prosperity. The number of cases brought to these institutions is relatively small compared to that of 
the court annexed Chotei cases.9 The fact is that the newly created private ADR institutions cannot compete 
with the historically well established and publicly funded Chotei. There is also an important difference 
between them. A settlement reached in Chotei is enforceable through the court mechanism like the final 
judgment of the court. An agreement reached under the auspices of a private ADR institution is not given 
the same force. If the parties want to give a similar potency to their agreement, they have to resort to Chotei 
or other court proceeding.10 The ADR Law gives the proceeding with a private ADR institution only the 
tolling effect of the statute of limitation. 

 It can be well asked how the Justice System Reform Council and the drafter of the ADR Law 
assessed the relationship between the pre-existing Chotei system and the private ADR institutions to be 
newly established under the ADR Law. There is no sign that this important issue was seriously considered. 
It seems there was an optimism inspired by the American developments that the Japanese private ADR 
institutions if established must be working just as well as in America. American developments were 
achieved against the background without anything like Chotei. In Japan, Chotei system was firmly 
established and enjoyed considerable popularity. In the hindsight, it was inevitable that the newly created 
ADR institutions with fragile public and private support could not attract a sufficient number of cases. In 
my view, there was a failure in the design. The ADR Law is under reconsideration right now as foreseen by 
the law itself. But, to my disappointment, there is no sign that its relationship with Chotei is being 
examined seriously.  

 

4. Some Comparative Observations 

 The American ADR emerged from the “litigation explosion” when only arbitration was an 
alternative to litigation. While arbitration was becoming another litigious method, ADR became 
synonymous to mediation and conciliation. In Japan, from a long time ago in history, mediation and 
conciliation were the standard and litigation was an exception. Ever since the system of litigation was 
established in the late 19th century after the European model, there has been no such thing as “litigation 
explosion” in Japan. After the creation of Chotei system as a part of public service provided by the 
judiciary, a large number of disputes in the society have been absorbed and processed by it. Even when a 
dispute went to the court for litigating, the judges were eager to settle the case by actively participating in 
the settlement process. When a decision must was to/had to be made, the judges were eager to reach the 

                                                 
8  ADR Basic Law requires certain participation of the members of the bar in the organization and operation of such 

private ADR institutions in addition to the certification by the Ministry of Justice. Some pre-existing institutions, 
such as JCAA (Japan Commercial Arbitration Association), have obtained a governmental certification and started 
a mediation service of commercial disputes. 

9  Exceptionally successful is the financial service dispute resolution provided by the financial industry groups.  
10  Code of Civil Procedure makes it possible for the parties who successfully settled a dispute privately to resort to 

the court for having their agreement dressed up in the official court record (CCP art. 275). Such a court record has 
the same effect as a judgment and is enforceable through the execution proceedings (Civil Execution Law art. 
22vii).  
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best solution available within the limits of law by using possible interpretative techniques and by seeking 
desirable facts to be found.  

 The Japanese emphasis on mediatory solution seems to be based on the belief that the best solution 
can be obtained through a mutual negotiation rather than a straightforward application of the legal rules 
which were laid down by the legislator only with a typical situation at the time of legislation in mind. 
Social reality is beyond the imagination of a/the legislator. Therefore, the best solution must be devised on 
the case by case basis. This is made possible by a particularistic approach to an individual case rather than a 
universalistic approach of applying the pre-existing general rules of (substantive) law. The intrinsic value 
of the ADR method is found in its particularistic approach, which enables the disputants and the 
community to obtain a better solution which the formal litigation would not provide. 

 Prospering ADR in the United States made me think if Americans also value such an aspect of ADR. 
I have asked many American experts in the ADR theories including Prof. Frank Sander of Harvard Law 
School, one of the initiators and founders of American ADR movement. Their answers were uniform in 
that they valued the ADR only because the money and time were to be saved by using ADR. They were not 
concerned with any possible substantive advantage other than time and money. Probably, the benefit of saving 
time and money has been so substantial that Americans are not interested in anything else. It is true that ADR 
means the method alternative to litigation. By definition, litigation is the principal and mediation or conciliation 
is merely an alternative to it. Under this terminology itself, litigation is place higher. Under such value system, 
there is no wonder that ADR is valued only for its speed and low costs.  

 The Japanese approach is fundamentally different. Japan’s traditional standard was mediation and 
conciliation. The modern litigation system was introduced in the 19th century. People used litigation only as the 
last resort when their effort to settle their dispute privately even with the help of a mediator finally failed. In this 
sense, litigation can be said to be an alternative to negotiation and mediation. 

 Interestingly, however, there have been a couple of articles which seem to be concerned with the 
substantive value of the ADR methods. These articles see the revival of the “equity” in the rise of ADR in the 
United States. They trace the history of English law. When the “common law” developed by the King’s Court 
under the principle of stare decisis could not properly deal with the issues arising from the changing society, the 
Chancellor intervened to correct the situation by creating the new set of rules which later came to be known as 
the “Equity”. The parallel development of the law and the equity characterizes the English law which has been 
transplanted into the former English colonies including the United States. Although the law and the equity have 
been officially “merged” from the late 19th century on, the distinction is still talked about and remains important 
even today.11  

 Some American theorists see a revival of equity in the ADR. One author writes in a 2004 article12 as 
follows:  

“Mediation, like equity, was conceived of as justice without law. Mediation also offers the possibility of 
individualized justice, which may be in tension with strict legal justice. Just as equity moderated the rigidity of 
the common law by integrating fairness and moral values into the judicial process, mediation offers fair 
alternatives to legal values and judicial decision-making. ….(J)ust as equity offered relief from harsh pleading 
and procedural rules that operated to deny disputants justice in the common law courts, mediation offers relief 
from the rigidity of a rules-bound justice system. It provides opportunities for individualized justice through the 
exercise of party self-determination and the expression of dignitary values.” 

Another author writes in a 2005 article13 as follows: 
“(W)hen the forms and modes of formal adjudication became insufferable, ADR emerged to provide 

a sensible method of dispute resolution that was discretionary and flexible. ADR offered a check upon the 

                                                 
11  For example, the right to the jury trial is guaranteed by the US Constitution only in the cases arising from 

traditional common law. There is no right to the jury in the traditional cases of equity.  
12  Nolan-Haley J. M., The Merger of Law and Mediation: Lessons from Equity Jurisprudence and Roscoe Pound, 

Cardozo J. Conflict Resol., Vol. 6, Fall, 2004, 57, at 5, 6. 
13  Main Th. O., ADR: The New Equity, U. Cin. L. Rev., Vol. 74, Winter, 2005, 329, at 398, 400. 
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“strict law” by generating experimental methods of dispute resolution with fresh perspectives on procedural 
and social justice. … This aspiration may be consistent with those commentators who have suggested that 
“the best use for ADR may be to resolve the types of cases that are extremely difficult or exceedingly 
costly to resolve in court. This suggestion resonates with the law-equity model because the jurisdiction of 
Equity consisted entirely of cases where the legal remedies were inadequate.” 

These remarks singularly resonate with the Japanese experience. In the United States and elsewhere 
in the Common Law world where the Law and the Equity are merged and solidified in a highly 
complicated legal system, one may need another “equity” in order to adapt it to the contemporary social 
reality. The juxtaposition of a formal legal system and the complementary informal system is similar to that 
in Japan. But it seems that a fundamental difference exists: In Japan the base is the traditional 
“informalism” of dispute resolution. In the United States the base is the dispute resolution by a formal 
adjudication by application of a rigid set of rules of substantive law. Therefore, ADR is simulated with the 
emerging Equity. In Japan, the basis was already the amorphous equity and the formal lawsuits was 
brought in rather recently and considered as eroding the traditional basis. The current phenomenon looks 
similar in appearance but the nature of the phenomenon may be very different. 

 
5. Conclusion 

What is happening in the United States and in Japan looks alike from outside. In both countries 
ADR, that is, mediation or conciliation, prospers. Although the historical background in each country may 
be different, what is being done is essentially the same. In the early time of ADR development, Prof. Lon 
Fuller, an eminent legal philosopher and a member of the Harvard Law School’s ADR Study Group wrote 
an interesting article.14 He classified the disputes in society into two groups: the multi-centric disputes and 
the mono-centric dispute. According to him, the typical example of the former is a family dispute in which 
numerous issues in the family come up at once and a simple legal rule cannot properly handle it. A dispute 
arising from a commercial contract is a typical example of the mono-centric dispute. According to Prof. 
Fuller, the former type of dispute is aptly amenable to the mediatory method while the latter can be settled 
properly by applying the law in litigation. 

When I read the article, I thought that even a seemingly simple contractual dispute could be multi-
centric in Japan. But the above quoted analysis by American law professors arguing for the revival of the 
equity makes me think that the American contract dispute may have become multi-centric. Dispute in 
society is not a simple matter. It is seriously studied by sociologists and anthropologists. Whatever the 
nature of a dispute can be, the technique for dealing with it and settling it by mediation may prove 
universally useful. American theorists of ADR have developed a great number of theories and the 
practitioners developed new methodologies. These achievements can be universally useful. For example, 
the American theory and practice of the so-called “caucusing,” that is, a mediator meeting the disputing 
parties separately, and the so-called “facilitative” versus “evaluative” method of mediation have been 
studied and applied when appropriate in the Japanese practice of Chotei in the court and in the newly 
created ADR institutions. 

In conclusion, I generally praise the American progress in the ADR theory and practice. Each 
country can learn a lot from it. But its application must be considered carefully so that it suits the specific 
conditions of each country. 

           
 
 

                                                 
14  Fuller L., Mediation: Its Form and its Functions, S. Cal. L. Rev., Vol. 44, 1971, 305. 
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iasuSei taniguCi

 

davis gadawyvetis alternatiuli meTodi (Suamdgomloba)                 

iaponiasa da SeerTebul StatebSi 

1. Sesavali 

iaponuri sazogadoeba, zogadad, xasiaTdeba davebis maqsimalurad Tavis aride-

biT an maTi mSvidobiani gziT gadawyetiT, Tumca SeerTebuli Statebi maT antipodad 

gvevlineba da mas moixsenieben, rogorc konfrontaciebisa da davebis qveyana. Tu 

gavixsenebT maT gansxvavebul istoriul da kulturul warsuls, amgvari gansxvaveba 

advilad gasagebi xdeba. iaponiam, rogorc izolirebulma kunZulma, saukuneebis man-

Zilze SeinarCuna sakuTari damoukidebloba, rac maT kulturul sawyisebze, budizmisa 

da konfucianelobaze iyo dafuZnebuli, es ki maT CineTidan da koreidan me-10 sau-

kunidan Semoitanes. iaponiis izolacia me-19 saukunis Suamde gagrZelda, sanam iaponia 

oficialurad SeuerTdeboda msoflio sazogadoebas da daiwyebda modernizaciis 

process. iaponuri sazogadoebis amgvarma homogenurobam da izolaciam Camoayaliba 

davebis mogvarebis (gadawyvetis) sruliad unikaluri kultura, romelSic morigeba 

aris umTavresi wesi/kanoni da dava ki gamonaklisi. SeerTebuli Statebis istoria 

SedarebiT moklea da am qveynis mcxovrebni arian metad mravalferovani eTnikuri Tu 

kulturuli warsulis mqoneni. amgvari sazogadoeba ganapirobebs mravali davisa Tu 

sasamarTlo procesis warmoSobas, rac moiTxovs bevri advokatis CarTvas. dava, gar-

dauvali saSualebaa socialuri kontrolisaTvis. SeerTebul StatebSi Rrmad swamdaT, 

rom swored dava iyo standarti da morigeba, gamonaklisi. ase iyo SeerTebul StatebSi, 

Tumca e.w moZraoba davis gadawyvetis alternatiuli meTodis (ADR) dasamkvidreblad 

aqtiur fazaSi Sevida gasuli saukunis 70-ian wlebSi da oriode aTeuli wlis Semdeg 

swored aRniSnulma meTodma Caanacvla zemoxsenebuli davis praqtika da ADR qveyanaSi 

standartad damkvidrda. misi gavlena msoflios sxva nawilSic gavrcelda da dRemde 

igrZnoba evropasa da iaponiaSic ki.  

amrigad, am ori qveynis Sedareba sakmaod saintereso perspeqtivebs warmogvid-

gens.  

qvemoT saubari iqneba iaponiis mokle istoriasa da iq arsebul amJamindel 

situaciaze. aseve, SeerTebul Statebze ganxorcielebuli dakvirvebis Semdeg, sakmaod 

saintereso SedarebiTi dakvirveba iqneba warmodgenili.  

 
2. iaponuri tradicia 

me-6 saukuneSi iponiam, pirdapir CineTidan da/an koreidan miiRo budizmi da 

konfucianeloba, romlebmac didi gavlena iqonies iaponur kulturasa da sazo-

gadoebaze momdevno saukuneebis manZilze. konfucianelobam, romelmac sazogadoebaSi 

harmoniulobis Camoyalibebas Seuwyo xeli, aseve, mTavari roli iTamaSa qveynis 

mmarTvelobis kuTxiT me-19 saukunis Sua wlebidan moyolebuli dRemde. naTqvamia, rom 

amJamindeli iaponuri sazogadoeba yalibdeboda 250 wlis manZilze tokugava SogunTas 

periodSi (1603-1868), rac cnobilia, rogorc meiZis restavraciis xana. es gaxldaT 

                                                 
   emeritus profesori, kiotos universiteti, iaponia. 
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periodi, rodesac iaponia sruliad daxuruli sivrce iyo danarCeni msofliosaTvis da 

minimaluri kontaqti hqonda sxva qveynebTan. mxolod qveynis dasavleTiT, nagasakis 

patara portSi Semodioda saqoneli niderlandebidan da CineTidan, razec umkacresi 

kontroli iyo dawesebuli. aRniSnuli izolaciis da simSvidis periodma didi zegav-

lena moaxdina iaponur kulturaze yvela aspeqtSi da gaxada igi unikaluri. arc 

samarTlebrivi kultura warmoadgenda gamonakliss. 

gamoCenilma amerikelma samarTalmcodnem, jon henri vigmorma, romelmac me-19 
saukunis miwuruls, tokioSi 3 wlis manZilze icxovra, Zirfesivianad Seiswavla 1868         
wlis wina periodis iaponuri sasamarTlo sistema. man, im periodis iaponiis sasamarTlo 
sistema Semdegnairad daaxasiaTa: morigebis principi, gasaidumloebis principi da 
principi — stare decisis.1 (rac imas niSnavda, rom wina precedentebze dayrdnobiT momxda-
riyo ganaCenis gamotana). Cven aq Sekrebilni varT imisaTvis, rom movrigdeT.2 o-
samarTlis umTavresi funqcia Tavad saqmis viTarebis gansazRvra ki ara, mxareebis mo-
rigeba iyo. es iyo sxva araferi, garda farTod gavrcelebuli socialuri normebis 
gamoxatulebisa. yvela cxovrobda erT did ojaxSi da yvela ojaxi Semdgari iyo e.w. 5-
kaciani jgufisagan. ase rom, yvela dava, rac ki warmoiSoboda am 5-kaciani jgufis mier 
unda yofiliyo gadawyvetil-mogvarebuli. TiToeuli jgufi kontroldeboda sxva 
ufro maRali fenis socialuri jgufis mier. nebismieri dava iyo umalve aRkveTili 
mtyuan-marTlis garCevis gareSe. arsebobda erTi umTavresi principi, `orive momCivani 
mxare unda daisajos!~ 

imis gaTvaliswinebiT, rom amgvari principi 200 welze mets arsebobda, sazoga-
doebis TiToeulma wevrma kargad gaiTavisa is wesi, Tu rogor unda moqceuliyo, rom 
ecxovra komfortulad. ase rom, advilad misaxvedria isic, rom amgvar sazogadoebaSi 
davebis raodenoba SedarebiT naklebi iyo. adamianebma bunebrivad gamoimuSavebs cxov-
rebis iseTi wesi, romelSic davebis adgili srulebiT ar iyo. Tuki mainc vinme Seec-
deboda situaciis daZabvas, sazogadoeba akeTebda yvelafers imisaTvis, rom igi manam 
CaexSo, sanam dasaSveb zRvars gadaaWarbebda. Tu saqme mainc sasamarTlomde mividoda, 
mosamarTle mis umtkivneulod mogvarebisaTvis Zalisxmevas ar iSurebda, radgan is 
mosamarTle, romelic davas mSvidad gadawyvetda, ukeTes profesionalad iTvleboda. 

rodesac 1868 wels SogunTas mmarTveloba (mTavroba) Seicvala da saTaveSi 
modernizaciaze (dasavleTze) orientirebuli mTavroba movida, sazogadoebam maleve 
Secvla ver SeZlo. axali reJimis pirobebSi, socialur da politikur elitas sulac ar 
surda iponuri sazogadoebis fundamenturi cvlileba. maTi sajaro politika ase 
JRerda: `dasavluri meTodebi iaponuri suliskveTebiT.~ evropuli stilis sasamar-
Tlo wyobileba Camoyalibda da evropuli samarTali (franguli da mogvianebiT ger-
manuli samoqalaqo kodeqsi, a.S.) gavrcelda. mosamarTleTa damokidebuleba davebis 
mimarT kvlav uwindeburi rCeboda (umravles SemTxvevaSi). iaponel liderebs, ro-
melTac surdaT franguli samoqalaqo kodeqsis miReba gaumarTlaT, rodesac aRmoa-
Cines, rom safrangeTis 1804 wlis samoqalaqo saproceduro kodeqsi aseve moicavda 
davebis mogvarebis procedurul dokuments, romelic aucilebeli iyo yvela samo-
qalaqo qmedebisaTvis. miuxedavad imisa, rom im droisaTvis es ukve moZvelebuli 
sistema gaxldaT franguli samarTlebrivi praqtikisaTvis3, is saswrafo wesiT miiRes 

                                                 
1  Wigmore J. W., A Panorama of the World’s Legal Systems, in VII Japanese Legal System (III) Third Period, 1936 

488 et seq.  Clandestinity niSnavs, rom sasamarTlo procesi iyo gasaidumloebuli da naklebad 
profesionaluri. vigmoris mixedviT, 1800 wlisaTvis mxolod 2 qveyana iyo msoflioSi 
sadac principi — stare decisis, iyo mkacri dakvirvebis qveS da es qveynebi gaxldaT — inglisi da 
iaponia.  

2  am aspeqtTan dakavSirebiT meti informaciisaTvis ix., Henderson D. F., Conciliation and Japanese 
Law, pre-1868 law and practice, Vol. I, post-1868 developments, Vol. II, 1964. 

3   Cuche & Vincent, Procédure Civile et Commerciale, 12th ed., 1960, 325. 
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frangul praqtikaze dafuZnebuli sasamarTlo sistemis dokumentis Seqmnisas iapo-
niaSi da mas iaponuri saxeli “Kankai” uwodes. davebis mosagvareblad swored “Kankai”-s 
iyenebdnen da mxolod ukidures SemTxveveSi, rodesac saqme ver gvardeboda eqvemde-
bareboda damatebiT ganxilvas. safrangeTSi, zemoxsenebuli sistema mxolod qaRaldze 
arsebobda, iaponiaSi ki igive sistema enTuziazmiT miiRes da ganavrces. 

mogvianebiT, 1890 wels, samoqalaqo proceduruli kanoni moarges germanul ko-

deqss (ZPO of 1875) da “Kankai” gauqmebulad gamocxadda.4 ase rom, germanuli samoqalaqo 

proceduruli kodeqsis SemoRebam, mosamarTleebs saSualeba misca kvlav Careuliy-

vnen davebis gadawyvetaSi da, ufro metic, eTamaSaT mediatoris roli. isic cnobili 

faqtia, rom iaponeli mosamarTleebi am funqcias dRemde aqtiurad iyeneben. Samoqala-

qo proceduruli kodeqsis gaTvaliswinebiT, rodesac davis gadawyveta xdeba sasamar-

Tlo procesisas, mas iuridiuli Zala aqvs. mosamarTleebi “Kankai”-s gareSec ki aqtiu-

rad iyenebdnen am SesaZleblobas. magram es xdeboda SesaZlebeli mxolod maSin, 

rodesac sarCeli sasamarTloze iyo gadacemuli. 

pirveli msoflio omis Semdeg, ekonomikuri krizisis gamo, qalaqSi gadmosuli 

mosaxleobis raodenobam imata, Tumca qalaqSi saxlebis simcirem da amdeni xalxis er-

TbaSad gadmosaxlebam seriozuli socialuri problemebi warmoSva. mTavroba Seecada 

amas gamklaveboda. specialuri wesdeba (Landlord Tenant Dispute Conciliation Law) Sevida 

ZalaSi 1922 wlidan. es iyo e.w “Chotei” sistemis (erTgvari sasamarTlo) dasawyisi, ro-

melic iaponiaSi davebis gadawyvetis kuTxiT dRemde did rols TamaSobs. aRniSnuli 

iyo raRaca doziT “Kankai”-s aRdgenis mcdeloba. mas Semdeg “Chotei” sistema warmatebiT 

iqmneboda yoveli socialuri problemis warmoSobisas. 1924 wels sasoflo-sameurneo 

davebis Sesaxeb kanoni Sevida ZalaSi, romelic ixilavda sasoflo-sameurneo produq-

tebze fasebis klebis Sedegad gamowveul davebs. 1936 wels amoqmedda kanoni komer-

ciuli davebis morigebis Sesaxeb, romelic aRniSnul sferoSi arsebul davebs aregu-

lirebda. 1930 weli iaponiaSi seriozuli ekonomikuri vardniT xasiaTdeba. 1932 wels 

debitorebis gadasarCenad Seiqmna droebiTi kanoni valebis davebis mogvarebisaTvis, 

romlis arsebobac 3 wliT iyo gansazRvruli. iqidan gamomdinare, rom sistema sakmao 

popularobiT sargeblobda igi 1934 wlidan mudmivad aqcies. iaponia-CineTis omma 

warmoSva mravali sasamarTlo dava TanxebTan dakavSirebiT, aRniSnul davebSi CarTu-

lebi iyvnen daRupuli samxedro mosamsaxureebis ojaxis wevrebi kompensaciebTan Tu 

pensiebTan dakavSirebiT da a.S. 1937 wels saSinao urTierTobebis maregulirebeli 

kanoni Sevida ZalaSi. omianobis periodis samTo samuSaoebis (maRaroSi) aqtiurad 

warmoebam haeris dabinZurebis kuTxiT seriozuli problemebi warmoSva.  

1939 wels Sesworeba Sevida warsulSi arsebul samTo kanonSi da mis safuZvelze 

Seiqmna haeris dabinZurebis Sesaxeb arsebuli davebis morigebis kanoni. II msoflio omis 

periodSi, 1942 wels, e.w. `savaldebuli morigebis~ kanonis Sesaxeb gaxda cnobili, rom-

lis mixedviTac nebismieri samoqalaqo dava unda yofiliyo gamocxadebuli SeTan-

xmebulad/mogvarebulad.5 omis Semdgom da iaponiis mokavSire Zalebis (faqtobrivad 

amerikelebis) mier okupirebis Semdeg, qveynis samarTlebrivma sistemam, 1946 wels axa-

li konstituciis pirobebSi cvlilebebi ganicada. axali konstitucia 1947 wels miiRes 

da miuxedavad cvlilebebisa, zemoxsenebuli morigebis sistema arsebobas mainc agr-

Zelebda.  

                                                 
4  cxadi iyo, rom im droisaTvis erT-erTi yvelaze cnobili da gavleniani samarTalmcodne Cu 

egi Kankai-s SemoRebas adanaSaulebda, davis mogvarebis Zveli iaponuri tradiciis da-
kargvasa da gadagvarebaSi. 

5  am sistemam arseboba meore msoflio omis Semdegac gaagrZela da axlad Seqmnilma uzenaesma 
sasamarTlom, 1946 wels, axali konstituciis miRebis Semdeg, is arakonstituciurad cno. 
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1951 wels, kvlav okupirebulis poziciaSi yofnisas morigebis sistemebi 2 siste-

maSi gaerTianda: ojaxuri momrigebloba SeuerTda axlad Seqmnil e.w ojaxur sasamar-

Tloebs da zogadad, samoqalaqo momrigebloba — aseve, axlad Seqmnil Semajamebel 

sasamarTloebs. mas Semdeg momrigeblobam igive “Choeti”-m araTu aqtualoba dakarga, 

aramed arealic ki gaifarTova. 1974 wels, rodesac haeris samrewvelo mizeziT dabin-

Zurebam da avto-satransporto SemTxvevebma masStaburi xasiaTi miiRo da seriozuli 

problemebi Seqmna, haeris dabinZurebisa da avto-satransporti SemTxvevebis Sesaxeb 

davebi daemata samoqalaqo momrigeblur kanons. 1999 wels ki, rodesac kreditebis 

aRebis Sedegad uamravi adamiani gakotrebamde mivida, specialuri kanoni Sevida Za-

laSi, romelic gamsesxebelsa da msesxebels Soris davebs daaregulirebda. 

axlaxans, birTvuli katastofis winaaRmdeg momCivanebTan gasamklaveblad, rac 

gamowveul iqna didi miwisZvrebiTa da cunamiT, specialuri kanmdebloba SemuSavda — im 

momCivanTa saCivrebis mosagvareblad, romlebic aRniSnuli katastrofebis msxver-

plad gvevlinebian.  

zemoxsenebuli mokle mimoxilva cxadyofs, rom yovelTvis, rodesac axali 

socialluri probelma wamoyofda Tavs iaponiis mTavroba cdilobda mas mogvarebis 

gzebis moZiebiT gamklaveboda. cxadia, rom amgvari midgoma srulebiT misaRebi iyo 

iaponeli mosxleobisaTvis. dResdReobiT sasamarTlo momrigebluri sistema (e.w. 

“Choeti”) kvlav rCeba problemis mogvarebisaTvis erT-erT yvelaze popularul me-

Todad.  

“Choeti” Suamdgomlobis procesi Semdegi nabijebisagan Sedgeba: 450 Semajamebeli 

da 50 ojaxuri sasamarTlo aregistrirebs `momrigebel Suamavals~. kreba Sedgeba ga-

damdgari biznesmenebisagan, profesionalebisagan, rogorebic arian: buRaltrebi, 

mkvlevarebi, Semfaseblebi, advokatebi, diasaxlisebi (gasakuTrebiT saojaxo dave-

bisas) da a.S. rodesac Semodis sasamarTlo ganacxadi, saqmis Sinaarsidan gamomdinare, 

aRniSnuli krebidan xdeba 2 momrigeblis SerCeva, dgeba komisia, romlis saTaveSic aris 

mosamarTle. saojaxo sasamarTlos SemTxvevaSi 2 momrigeblidan 1 yovelTvis kacia da 1 

yovelTvis qali. komisia gamarTavs ramdenime sesias momCivan mxareebTan sadac 

mosamarTle ar eswreba. rodesac dava warmatebulad gadawydeba, xdeba procesis video 

firze aRbeWdva da misi momzadeba sasamarTlo ganaCenis gamotanisaTvis. garda 

saojaxo da Semajamebeli sasamarTloebisa, saubno sasamarTloebi aseve ganixilaven 

sxva “Choeti” qeisebs da adgenen momrigebelTa krebas. 

saubno sasamarTlo “Choeti” – ikribeba maSin, rodesac xdeba sarCelis Setana da 

mxareTa SeTanxmebis safuZvelzde ufleba eZleva saubno sasamarTlos is ganixilos. 
“Choeti” saubno sasamarTloebSi sarCelebis raodenoba umniSvnelo iyo, Tumca 

bolo periodSi cifrebi gaizarda da sagulisxmoa isic, rom msxvili komerciuli 

davebis ganxilvac ukve aq xdeba. 

 
sasamarTlo davebis 2011 wlis statistika: 

 
sasamarTlo momrigeblobis      miRweuli warmatebis    wagebuli   

                     ganacxadi                         maCvenebeli          sarCeli 

 

saubno sas.  11,882                 N/A      198,954 

Semajamebeli sas. 63,009           60%-ze meti                 522,741 

saojaxo sas.             136,292                           51.9%                           20,759+679,434 

 
iaponiaSi 1 sul mosaxleze sasamarTlo davebis raodenoba sxva ganviTarebul 

qveynebTan SedarebiT naklebia. omis Semdgomi periodis swrafma ekonomikurma zrdam 
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da ganviTarebam saCivrebis raodenobis zrda ar warmoSva. SedarebisaTvis es namdvilad 

saintereso SemTxvevaa samarTlebriv-sociologiuri kuTxiT. Cemi SexedulebiT, am 

yvelafris ukan iaponuri samarTlebrivi kulturis saukunovani istoria dgas. xalxi 

Rrmadaa darwmunebuli, rom momCivan mxareebs Soris miRweuli SeTanxmeba gacilebiT 

ukeTesia, vidre vinme mesame mxaris mier (am SemTxvevaSi mosamarTle igulisxmeba) 

gamotanili ganaCeni. mosamarTleebi kanonis CarCoebSi sxedan. kanonis uzenaesoba, 

mniSvneloba ar aqvs werilobiT iqneba es Tu mosamarTlis mier Seqmnili, formulirebis 

moxdenisTanave iyineba maSin, rodesac sazogadoeba ase mudmivad cvalebadia. saubari 

da fiqri imis Sesaxeb, Tu rogor moxdes am sicarielis Sevseba mudmiv problemas war-

moadgens maTTvis, vinc samarTlebriv procesebSia CarTuli: mosamarTleebi, advo-

katebi da samarTalmcodneebi. davebis mogvarebis iaponuri meTodi kvlav imas qada-

gebs, rom mxolod mSvidobiani morigebis SemTxvevaSi aris SesaZlebeli saCivris obieq-

turad gadawyveta ise, rom orive mxare kmayofili darCes. mosamarTleebic da mxaree-

bic igive mosazrebas iziareben maSinac ki, rodesac dava sasamarTlo procesamde midis. 

maSinac ki, rodesac sarCeli Setanilia sasamarTloSi, mosamarTle cdilobs saq-

meSi Caerios da mediatoris funqcia ikisros, raTa mxareebs Soris SeTanxmebas miaR-

wios. rodesac amgvari meTodi ar amarTlebs da sasamarTloSi saqmis garCeva unda daiw-

yos, mosamarTle kvlav cdilobs saukeTeso gamosavali ipovos mocemuli kanonmdeb-

lobis farglebSi.  

amrigad, SeiZleba iTqvas, rom iaponelebi tradiciulad cdiloben sarCelidan 

gamosavali kvlav kompromisul gadawyvetaSi ipovon, vidre uzenaesi kanonis mTeli sim-

kacre gamoiyenon.6  
1970 wels, SeerTebul StatebSi davis gadawyvetis alternatiuli meTodisaTvis 

(mediatorobisaTvis) moZraoba daiwyo, romelic mTel msoflioSi gavrcelda. 

riTi marTldeba es ganviTareba? Seedreba rame iaponur samarTals, iseTs ro-

gorc zeviT vixileT? es kiTxvebi didi xania mawuxebs.7 

 
3. movlenaTa ganviTareba SeerTebul StatebSi da maTi zegavlena 

moZraoba davis gadawyvetis alternatiuli meTodis (ADR) SemoRebisa da dakvir-

vebisaTvis SeerTebul StatebSi 1970-ian wlebSi daiwyo, 1960-iani wlebis e. w. `davebis 

afeTqebis~ sapasuxod. 1970-1971 wlebSi, rodesac me harvardis samarTlis skolaSi aso-

cirebuli mkvlevari viyavi, profesorma frank sanderma da sxvebma aRniSnuli moZ-

raobis Semswavleli specialuri jgufi Seqmnes. am jgufSi mec mimiwvies, raTa iaponur 

gamocdilebaze mesaubra, maT hqondaT informacia, raoden upiratesi gaxldaT media-

cia davasTan SedarebiT am qveyanaSi. me visaubre e.w “Choeti”-s praqtikaze sasamar-

TloebSi. jgufis monawile amerikel mkvlevarTa sakiTxisadmi damokidebuleba sakmaod 

zerele iyo. maT CanasaxSive uaryves idea, ganmartes ra, rom msgavsi precedentis ar-

seboba mxolod iaponuri kulturis qonis pirobebSi iyo dasaSvebi.   

moulodnelad, davis gadawyvetis alternatiulma meTodma (ADR) ufro konkre-

tulad ki, sxvadasxva tipis mediaciam sakmao popularoba moipova sasamarTlo davebis 

                                                 
6  samarTlebrivi swavlebis kanadelma profesorma erTxel dawera, rom dasavluri samarTali 

Tvalaxveuli dgas da xelSi basri xmliT seravs yvelafers ise, rom ar uyurebs ra Sedegi 
SeiZleba mohyves mas maSin, rodesac iaponuri samarTali, Tvalxiluli dgas uzenaesi 
sasamarTlos darbazSi da sanam xmals dauSvebs yvelaze saukeTeso gamosavlis ZiebaSia.  
Smith J. C., Ajase and Oedipus: Idea of the Self in Japan and Western Legal Consciousness, U.B.C. L. Rev., Vol. 
20, 1986, 341. 

7  Tavdapirvelad, ADR, aseve, moicavda arbitraJs, mediacias da momrigeblobas. magram is 
amJamad ufro mets niSnavs, radgan Tavad saarbitraJom moicva mravali garemoeba.  
sayuradReboa, rom aRniSnul ganxilvebSi saarbitraJoze saubari saerTod ar aris.  
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mogvarebis kuTxiT, dawyebuli wvrilmani davidan, damTavrebuli biznes disputebiT. 

davis gadawyvetis alternatiuli meTodis (ADR) popularobam qveyanaSi mravali msgav-

si tipis dawesebulebis Seqmnas Seuwyo xeli, yvela samarTlis skolaSi ki am meTodis 

Sesaswavli specialuri kursi ikiTxeba. am kuTxiT akademiuri aqtivoba sakmaod maRalia 

da mravali statia Tu publikacia eZRvneba am meTods. ADR-s praqtikul gamoyenebasTan 

dakavSirebiT sagulisxmo Teoriebi Camoyalibda da gavrcelda. amJamad, misi gavlena 

mTels msoflioSi da, ra Tqma unda, iaponiaSi mZafrad igrZnoba. iaponelebisaTvis 

mediaciis, igive davebis mogvarebis momrigeblobiTi Teoria, imdenad gaTavisebuli da 

organulia, rom am meTodis, amerikisagan gansxvavebiT, specialuri SeswavlisaTvis ara-

nairi kursi ar Seqmnila. dResdReobiT mediaciis SeswavlisaTvis amerikuli Teoriebi 

sakmao popularobiT sargeblobs da raRaca doziT zegavlenas iaponur meTodzec ki 

axdens. 

rogorc Txrobis dasawyisSi ramdenimejer aRiniSna, iaponuri mediaciisaTvis 

dadgenili wesi e.w. “Choeti”-s, faqtobrivad, monopolizirebuli iyo sasamarTlo siste-

mebis, rogorebicaa: Semajamebeli sasamarTlo (saerTo samoqalaqo davebisaTvis) da 

saojaxo sasamarTlo (yvela saxis ojaxuri davebisaTvis) mier. gasuli saukunis miwu-

ruls, iaponiis mTavrobam SeimuSava samoqalaqo sasamarTlo sistemis farTo reforma 

momavali 21-e saukunisaTvis. 2001 wels, sasamarTlo sistemis reformis saboloo 

varianti premier ministrs waredgina. aRniSnul dokumentSi erT-erTi rekomendacia 

kerZo seqtorSi mediaciis samsaxuris Seqmnas exeboda, rac “Choeti”-ze erTgvari da-

namati iqneboda. rekomendaciebis gaTvaliswinebiT, 2004 wels e.w. davis gadawyvetis 

alternatiuli meTodis (ADR) Sesaxeb kanoni ZalaSi Sevida da masze dayrdnobiT kerZo 

seqtorSi 100-mde mediaciis samsaxuri Camoyalibda.8 
kerZo seqtorSi mediaciis samsaxuris Seqmnas optimisturad afasebdnen. Tumca 

isic unda iTqvas, rom aRniSnuli precedentis Seqmnam jerjerobiT didi popularoba 

ver moixveWa. am samsaxurebSi warmodgenili qeisebi, sasamarTloSi gansaxilvel da-

vebTan SedarebiT, umniSvneloa.9 saqme imaSia, rom axlad Seqmnili mediaciis samsaxurebi 

e.w “Choeti”-s konkurencias mainc ver uwevs. aseve, maT Soris aris didi sxvaobac. “Choeti”-

Si miRebuli gadawyvetileba gasaCivrebas eqvemdebareba sasamarTlos Semdeg instan-

ciaSi maSin, rodesac mediaciis samsaxuris mier miRebul gadawyvetilebas igive Zala ar 

aqvs miniWebuli. Tuki mxareebs surT saqmes gasaCivrebis saSualeba mieces, maSin igi 

“Choeti”-Si unda Seitanon.10 sainteresoa, ramdenad mWidro kavSiri iyo sasamarTlo 

sistemis reformis SemmuSavebel sabWosa da mediaciis kanonproeqtis Semdgenlebs 

Soris, Tumca, aRsaniSnavia, rom es sakiTxi saTanadod seriozulad ganxilvis sagani ar 

iyo. iaponiaSi opimisturad iyvnen ganwyobilebi, rom Tuki qveyanaSi kerZo seqtori-

saTvis mediaciis samsaxuri Camoyalibdeboda, igi iseve kargad imuSavebda, rogorc ame-

rikaSi. amerikaSi am sferoSi movlenebi am mimarTulebiT TavisTavad ganviTarda da 

“Choeti”-Tan kavSiri am yvelafers naklebad hqonda. xolo iaponiis SemTxvevaSi saqme 

sxvagvarad iyo, radgan “Choeti”-i iq didi popularobiT sargeblobda. aqedan gamom-

                                                 
8  ADR-is ZiriTadi kanonis mixedviT, davebis mogvarebis kerZo dawesebulebebis Seqmna, garda 

iusticiis saministros dasturisa, saWiroebs mTliani sasamarTlo Semadgenlobis procesSi 
CarTvas. adre arsebulma zogierTma dawesebulebam, rogoricaa iaponiis savaWro saarbit-
raJo asociacia, mTavrobis dasturis safuZvelze SeZlo mediaciis samsaxuris Seqmna, ro-
melic komerciuli davebis mogvarebisaken iyo mimarTuli. 

9  gamonaklisis saxiT SeiZleba iTqvas, rom finansur sakiTxebTan dakavSirebuli davebis 
gadawyveta am samsaxuris mier warmatebuli iyo.  

10  Code of Civil Procedure makes it possible for the parties who successfully settled privately a dispute to resort to 
the court for having their agreement dressed up in the official court record (CCP art. 275).  Such court record has 
the same effect as a judgment and is enforceable through the execution proceedings (Civil Execution Law art. 
22vii).   
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dinare, fiqri imaze, rom saqmeebis raodenobis mixedviT axlad Camoyalibebuli kerZo 

seqtoris mediaciis samsaxurebi, “Choeti”-is popularobas konkurencias gauwevda 

dagvianebuli iyo. Cemi dakvirvebiT, aRniSnuli iniciativis marcxi Tavad mis Canafiqr-

Si mdgomareobda. amJamad mediaciis kanoni gadaxedvis procesSia. Tumca, samwuxarod, 

mediaciis kanonsa da “Choeti”-is Soris kavSiri seriozulad gamokvleuli ar aris.  

 
4. SedarebiTi dakvirvebebi 

amerikaSi davis gadawyvetis alternatiuli meTodis (ADR) dasamkvidreblad moZ-

raoba e.w. `davebis afeTqebis~ sapasuxod daiwyo, im periodSi, rodesac davebis alter-

nativad mxolod arbitraJi iTvleboda. manam sanam, arbitraJi morig sadavo meTodad 

Camoyalibdeboda, davebis gadawyvetis alternatiuli meTodi (ADR) mediaciisa da mom-

rigeblobis sinonimad iqca. iaponiaSi, istoriulad, mediacia da momrigebloba iyo 

standarti, xolo dava — gamonaklisi. mas Semdeg rac me-19 saukuneSi, evropuli mo-

delis mixedviT, iaponiaSi sasamarTlo sistema (davis) Camoyalibda, e.w `davis afeT-

qebas~ adgili ar hqonia. “Choeti”-is sistemis, rogorc sasamarTlo xelisuflebis na-

wilis, Seqmnis Semdeg didi raodenobis davebis ganxilva swored am sistemis mixedviT 

xdeboda. maSinac ki, rodesac dava Sedioda samarTloSi gansaxilvelad, mosamarTleebi 

mis mogvarebaSi piradad aqtiurad iyvnen CarTulebi. rodesac ganaCenis gamotanamde 

midioda saqme, mosamarTleebi mis gadasawyvetad saukeTeso variantis ZiebiT iyvnen 

dakavebulni (rasakvirvelia, kanonis CarCoebis Sesabamisad).  

iaponiaSi, mediaciisa da momrigeblobis mimarT amgvari damokidebuleba imiT iyo 

ganpirobebuli, rom qveyanaSi Rrmad swamdaT, davis mogvarebisaTvis saukeTeso gamo-

savali Tavad mxareebs Soris SeTanxmebis miRweva iyo, mesame mxaris Carevis gareSe. 

Socialuri realoba kanonmdeblis warmosaxvis miRma iyo. maSasadame, saukeTeso gamo-

savlis moZieba swored sxvadasxva saqmeebis magaliTze dayrdnobiT xdeboda SesaZ-

lebeli. TiToeuli saqmisadmi individualuri midgoma gacilebiT amarTlebda, vidre 

stereotipuli. arsebiTad, davis gadawyvetis alternatiuli meTodis (ADR) xibli, 

disputebisadmi individualur midgomaSi mdgomareobs, rodesac davis mogvareba 

mxareebs Soris gacilebiT martivia, formalur momrigeblobasTan SedarebiT.  

davis gadawyvetis alternatiuli meTodis (ADR) popularobam amerikaSi dama-

fiqra Tu ramdenad faseuli iyo am meTodis aspeqtebi. amis Sesaxeb gamovikiTxe am 

sferos amerikeli eqspertebi, maT Soris, harvardis samarTlis skolis profesori — 

frank sanderi, romelic davis gadawyvetis alternatiuli meTodis (ADR) moZraobis 

erT-erTi iniciatori iyo amerikaSi. maTi pasuxebi TiTqmis erTferovani iyo: maTTvis 

davis gadawyvetis alternatiuli meTodi (ADR) faseuli iyo imdenad, ramdenadac am 

meTodis gamoyenebiT droisa da Tanxis dazogva unda momxdariyo. am meTodis 

upiratesobas sxvaSi veraferSi xedavdnen, garda dro da fulisa. rogorc Cans, 

amerikelebisaTvis droisa da fulis dazogvis faqtori imdenad mniSvnelovani iyo, rom 

isini meTodis sxva privilegiebiT arc ki interesdebodnen. marTalia, rom davis 

gadawyvetis alternatiuli meTodi (ADR) davis sasamarTlo procesis alternativa 

iyo. ase rom, mediacia da momrigebloba gaxda davis sasamarTlo procesis al-

ternatiuli meTodi. daskvnis saxiT SeiZleba iTqvas, rom davis gadawyvetis alter-

natiuli meTodi (ADR) faseulia mxolod drois faqtorisa da dabali danaxarjebis 

gamo (sasamarTlo procesTan SedarebiT).  

sakiTxisadmi iaponuri midgoma ki sruliad gansxvavebulia. tradiciulad, 

mediacia da momrigebloba iaponiisaTvis standartad iTvleboda. Tanamedrove davebis 

sistema qveyanaSi me-19 saukunidan Semovida. xalxi davebis mosagvareblad sasamarTlos 

mxolod ukidures SemTxvevaSi mimarTavda, maSin Tu mediacia uZluri iyo. iaponiis 
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magaliTze, SeiZleba iTqvas, rom sasamarTlo mediaciis da momrigeblobis alternativa 

iyo. interess iwvevs is faqtic, rom ramdenime statia gavrcelda imasTan davavSirebiT, 

Tu raoden Rirebulia mediaciis meTodis arseboba (ADR). meTodis gavrcelebam 

SeerTebul StatebSi e.w. `miukerZoeblobis~ aRdgenis elferi miiRo. rodesac mefis 

sasamarTlos mier e.w. “stare decisis”-s principebze dayrdnobiT `sajaro kanonmdebloba~ 

gavrcelda, is sakmaod cvalebadi sazogadoebisagan wamoWrili saCivrebis ganxilvas 

ver umklavdeboda, swored am dros saqmeSi samarTlianobis sasamarTlos kancleri 

Caeba da kanonebis axali nakrebi saxelwodebiT `moukerZoeblobis samarTali~ Seqmna. 

aRniSnuli kanoni inglissa da mis koloniebSic gavrcelda, maT Soris, SeerTebul 

StatebSi. miuxedavad imisa, rom droTa ganmavlobaSi, me-19 saukunidan dRemde kanonma 

saxecvlileba ganicada misi gavlena mainc igrZnoba yoveldRiurobaSi.11  
zogierTi amerikeli Teoritikosi davis gadawyvetis alternatiul meTodSi 

(ADR) swored `samarTlianobis samarTalis~ Canasaxebs xedavs. 2004 wels gamoqveynebul 

statiaSi erT-erTi avtori wers:12 
`moukerZoeblobis msgavsad, mediacia gagebul iqna, rogorc samarTlianoba 

kanonis gareSe. mediacia samarTlis individualizaciis saSualebas iZleva, romelic 

SesaZloa mkacr SeusabamobaSi movides kanonierebasTan. rogorc miukerZoeblobis 

kanonma, sasamarTlo procesSi Semwynareblobisa da faseulobebis SerwymiT, mTlianad 

sajaro kanonmdeblobis simkacre Seasusta, ise mediacia sasamarTlo gadawyvetilebis 

alternatiul, momrigeblur gzebs gvTavazobs. is davebis mogvarebis process mTli-

anad mxareTa SeTanxmebasa da sakuTar faseulobaTa Sefasebaze agebs.~  

2005 wels, sxva avtoris mier gamoqveynebul statiaSi vkiTxulobT:13 
`rodesac oficialuri sasamarTlo ganaCeni autaneli xdeboda, davis gadawyvetis 

alternatiuli meTodis (ADR) SemoRebam davebis gadawyvetis ufro moqnili meqanizmi 

SesTavaza sazogadoebas. davebidan gamosavlis Zieba ki am meTodiT gacilebiT dabal-

biujetianic iyo da ufro Semwynarebluric.~ 

oficialuri samarTlebrivi sistemisa da Tanamedrove araoficialuri sistemis 

Sedareba igive principiT xdeboda iaponiaSic. Tuca fundamenturi gansxvaveba mainc 

arsebobs: iaponiaSi davebis gadawyvetis safuZveli, tradiciulad, `Zaldautaneblo-

baSi~ mdgomareobs. SeerTebul StatebSi ki amgvari safuZveli mainc kanonis uzenaeso-

baa. sabolood, im daskvanmde mivdivarT, rom davebis mogvarebis alternatiuli 

meTodis amosavali wertili miukerZoeblobaa. iaponiaSi am meTodis safuZveli mainc 

qaoturi iyo da oficialuri sarCelebis didi nawili TandaTanobiT mainc tradiciuli 

meTodebiT wydeboda. amJamindeli modeli TiTqos uwindels hgavs, Tumca gansxvavebebi 

mainc SeimCneva.  

 
5. daskvna 

ra xdeba SeerTebul Statebsa da iaponiaSi sakiTxTan mimarTebaSi. orive qveyanaSi 

davis gadawyvetis alternatiuli meTodi (ADR), igive mediacia da momrigebloba 

popularobiT sargeblobs. miuxedavad imisa, rom orive maTganSi istoriuli warsuli 

sxvadasxva Sinaarsisaa is, rac mediaciis mimarTulebiT gakeTda mainc erTmaneTis 

msgavsia. meTodis ganviTarebis pirvel etapze, harvardis samarTlis skolis pro-

                                                 
11  magaliTad, nafic msajulTa mcire Jiuris uflebamosilebas SeerTebuli Statebis kon-

stitucia im SemTxvevaSi aniWebs Tu saqme tradiciuli sajaro kanonmdeblobis ganxilvis 
sagania. xolo sxva SemTxvevaSi — ara.    

12  Nolan-Haley J. M., The Merger of Law and Mediation: Lessons from Equity Jurisprudence and Roscoe Pound, 
Cardozo J. Conflict Resol., Vol. 6, Fall, 2004, 57, at 5, 6. 

13  Main Th. O., ADR: The New Equity, U. Cin. L. Rev., Vol. 74, Winter, 2005, 329, at 398, 400. 
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fesorma — lon fulerma, romelic aseve davis gadawyvetis alternatiuli meTodis 

(ADR) moZraobis Semswavleli specialuri jgufis wevric iyo saintereso statia 

gamoaqveyna:14 man disputebi or jgufad dayo: multicentruli da monocentruli 

davebi. pirvelis SemTxvevaSi, es aris ojaxuri davebi, rodesac martivi samarTlebrivi 

kanonebi uZluria, xolo meore SemTxvevaSi — biznes/komerciuli kontraqtebis Se-

degad warmoSobili disputebi.  

rodesac statia wavikiTxe, vifiqre, rom rogorc Cans saxelSekrulebo disputic 

ki ver iqneba multicentruli iaponiaSi. Tumca zemoxsenebuli amerikeli profe-

sorebis daskvnebis mixedviT, SemiZlia vTqva, rom amerikaSi saxelSekrulebo disputebi 

SeiZleba multicentulad CaiTvalos. sazogadoebrivi dava ki advili saqme ar aris, is 

sociologebisa da anTropologebisaTvis Seswavlis seriozul sagans warmoadgens. ra 

Sinaarsisac ar unda iyos dava, mis mosagvareblad mediaciis meTodis gamoyeneba sak-

maod sasargebloa. mediaciis Teoriis amerikelma specialistebma mravali Teoria Sei-

muSaves meTodTan dakavSirebiT, praqtikosebma ki axali meTodologiebi danerges. m-

gvari miRwevebi ki sayovelTaod sasargeblo SeiZleba aRmoCndes. magaliTad: mediaciis 

amerikuli Teoriebi — e.w. `daxuruli Sexvedrebi~, rac modave mxareebTan cal-calke 

Sexvedras gulisxmobs da `Semamsubuqebeli Sexvedrebi~ `Semfasebluri Sexvedrebis~ 

pirispir iqna Seswavlili da praqtikaSi gamoyenebuli rodesac davebis mogvarebis 

alternatiuli meTodi inergeboda.  

daskvnis saxiT minda vTqva, rom amerikaSi davebis gadawyvetis alternatiuli 

meTodis (ADR) progresuloba da praqtikaSi gamoyeneba Seqebis Rirsia. nebismier qve-

yanas SeuZlia es magaliTi gadmoiRos da Tavis qveyanaSi danergos, Tumca sayuradReboa 

isic, rom yvela qveyanam Teoria sakuTar wesebs unda moargos.  

 
          
 
 
 
 

                                                 
14  Fuller L., Mediation: Its Form and its Functions, S. Cal. L. Rev., Vol. 44, 1971, 305. 
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Michael Tsur 

ADR – Appropriate Disaster Recovery * 

The legal system may be as old as society itself. Since the dawn of civilization, man has incorporated 
law and judgment as primary tools to help regulate both civil and criminal aspects of social life. Both 
ancient and modern societies are often historically evaluated by the structure and quality of their legislative 
and judicial systems. People seem to have been caught in dispute ever since they began living together and 
effective dispute resolution was necessary for fundamental social structure and order. 

Throughout history, and up until very recently, dispute resolution was primarily handled by the 
sovereign legal system, be it local, municipal, regional, national, federal or international; or by non-
sovereign third parties, private agents that were either turned to by the parties in dispute or appointed by 
groups of interest to which the parties were subordinate or otherwise affiliated. Inherent in these various 
dispute resolution mechanisms is the externalization of decision by the parties. The parties waive their 
power to agree and mutually decide on the subject of dispute and subordinate themselves to the select 
tribunal, which in turn acquires authority and responsibility over the parties and the situation in which they 
have placed themselves. Indeed, when before a tribunal, parties are exempt from the need to directly 
communicate and spend the necessary intellectual and emotional resources on the personal interaction 
required for an internalized decision process, but it is their subordination that ultimately weakens them 
towards themselves and each other. This weakening of the parties can be tolerated so long as the tribunal 
supplies an outcome that is acceptable, leading to the preference of externalized decision for dispute 
resolution over that of internalized decision. In layman’s terms, this could be considered “trusting the 
system.”  

When resolving a dispute, it is only natural and expected that the ruled-against party/parties are 
unhappy with the outcome and this should not, in itself, hinder the status of externalized decision as a 
preferred dispute resolution mechanism. But what if the tribunal’s outcome leaves the party in whose favor 
the ruling was made unhappy as well? This would constitute a breach of trust between the tribunal and all 
parties, undermining their justification for externalized decision. Should this occur repeatedly on a large 
scale, the social basis for externalized decision would be jeopardized, giving rise to alternative mechanisms 
for dispute resolution. Apparently, such a large scale breach of trust between modern western societies and 
their legal systems has indeed occurred during the past few decades, inevitably leading to the birth of 
various forms of Alternative Dispute Resolution (ADR). 

The impetus behind the rising of ADR is the failure of the legal system to fulfill its function as an 
efficient and effective dispute resolution mechanism in the growing and ever-developing modern world. 
Primarily, the legal system became much more accessible, causing a great increase in the number of 
disputes and volume of proceedings. However, the system itself grew at too slow a rate to keep up with this 
increase and thus lost its ability to adequately handle and resolve these disputes in a timely and reasonable 
manner. The resulting lengthy proceedings and lateness in the resolution of disputes led parties to search 
for a more efficient mechanism. As for the proceedings themselves, many people became alienated by them 
since they allowed people no opportunity to express themselves, let alone facilitate the emotional aspect of 
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their dispute, which is in many cases the main aspect. By focusing on cold hard facts alone and excluding 
emotions, regardless of how meaningful they may have been to the parties, the legal proceeding ends up 
lacking emotional closure and leaves the parties with an inability to move on, let alone reconcile. This is 
true for almost all parties, regardless of their subjective views on the practical outcome. 

This personal/emotional limitation of legal proceedings was further characterized by their general 
tendency to be retrospective without properly considering future implications of a resolved dispute. This 
kept the parties “stuck” in the past, dwelling over negative aspects of a dispute, unable to look into positive 
future prospects and plan ahead. It might be said that the legal proceeding posed a pathological approach to 
dispute resolution while parties were yearning for a constructive approach, a healing rather than a 
dissection. This problem became acute enough that the legal system itself began over-developing the 
pretrial stage of the civil claim, allowing the tribunal itself to attempt an informal constructive approach to 
resolve the dispute before entering the rigid frame of civil procedure. Still, ironically, it is common enough 
for a judge to send the parties out of the room so that they may “talk it out” and settle the dispute by direct 
interaction, which is deemed inappropriate for a court of law. Such dynamics deepened the breach of trust 
with the legal system. 

Understanding this background, it is naturally perceived how current ADR principles, mainly 
implemented in the mediation process, took shape. Consider the classic seven-stage mediation model: (i) 
opening statements; (ii) dispute presentation; (iii) intermediate summary; (iv) identification of subjects and 
interests; (v) creation of options; (vi) option evaluation; and (vii) drafting of agreement. This is a 
distinctively prospective process, which focuses mostly on how the parties themselves perceive their part in 
the dispute at hand and how they envision the future in light of its desired resolution. Rather than focusing 
on the precise, seemingly objective, retrospective ruling on facts as a base for external decision on fault and 
its consequences, this model gives priority to subjective perception, thought, belief and emotion as a base 
for prospective creativity of the parties themselves towards a desired productive internal decision, taking 
into consideration each one of the involved parties’ interests and goals. 

ADR, by being attentive to parties’ subjective positions and validating their emotions, both elements 
considered integral to the factual basis of the dispute, offers the parties an empowering experience. It 
should be reiterated that emotions are indeed factual in a process where trust is substantial. Also, as simple 
as it may seem, the importance of attention, as an empowering agent, cannot be over-emphasized. This 
empowerment allows the parties to critically grasp the dispute from a balanced point of view and thus 
places each of them in a position from which they can take responsibility for the situation they are in and 
returns control over the outcome of the dispute into their hands, should they choose to take it. 

A crucial element of ADR is the lack of authority of the process director, i.e. the mediator, over the 
parties. One of the first things clarified during the opening statements is that the parties’ volition, and that 
alone, keeps them in the process and can bring them to finalize an agreement and commit to its execution. 
Not only is there no chance to force a decision upon a party, but also parties are not even obliged to remain 
in the process any longer than they wish to, and so the parties are not intimidated by the mediator or the 
process. This extreme level of freedom induces a much needed peace of mind for the parties, ultimately 
leading them to trust the mediator and the process and hopefully be in a position to eventually trust each 
other. This comfort zone also helps the parties step out of their offensive/defensive positions and ease into a 
lucid and reflective mode that is necessary for the recognition of their own responsibility over the situation 
and the ultimate understanding that it is not only in their interest but also in their hands to resolve it. 

In the context of gaining the parties’ trust and maintaining it throughout the process, it should be 
stressed that ADR, when properly conducted, should not be suggestive, i.e. the mediator should refrain 
from presenting the parties with possible resolutions to their dispute. It is very important that the parties 
place themselves in a position of responsibility and create their own solutions, thus maximizing the 
probability of their long-term success, since no one can really comprehend what is best for the parties better 
than the parties themselves. Furthermore, the slightest insensitivity or carelessness on the mediator’s part in 
presenting an optional resolution could result in a breach of trust with some or all of the parties. 
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Considering all the above, one might mistake the mediator for a therapist or a social worker, or just a 
“good-listener”. It should be stressed that ADR is first and foremost an efficient and effective dispute 
resolution mechanism, not a therapeutic process. Based on the phrase “it’s not what you say, it’s how you 
say it,” ADR supplies a very practical method for the parties to find the best solutions for them under their 
given specific circumstances, all within a controlled and reasonable timeframe. 

It may be said that ADR does not actually resolve the dispute for the parties but rather hosts a 
nurturing process in which the parties themselves are given tools, first and foremost the regaining of 
balance, to achieve resolution on their own and enjoy a wide variety of positive side effects that will 
heighten the probability of long-term success of the resolution. ADR simply supplies the proper conditions 
in which the parties can supply the best resolution for their disputes. 

 
ADR – Appropriate Disaster Recovery 

The human dynamics common to most disputes, their emergence and resolution, are brought to 
extremes in times of disaster and require special consideration. 

Humans are struck by disasters of various natures: natural and man-made; personal, local, national 
and international; foreseen and surprising; damaging to property and life-threatening; economical, medical, 
political and humane, etc. To a certain extent, all disasters are distinct in that they rob the inflicted persons 
of their control over basic aspects in their life. Disaster related loss of control has a profound effect on 
human behavior, throwing people off balance and into severe mental states such as “shock” or “survival 
mode” where all they can manage, if anything, is to deal with their basic needs, as directed and motivated by 
their primary instincts. When inflicted by disaster, a people show a strong tendency to deal with immediate 
concerns that are “here and now” and commit little, if any, resources towards future prospects. Furthermore, 
some disasters are so colossal and detrimental to human life or property, that the inflicted persons lose the 
ability to grasp the disaster itself or comprehend its scale. This is sometimes known as the “survivor effect.” 

Being in this acute state, the survivor has low levels of emotional resources required to deal with 
aspects of his life that are not essential for survival and so, for instance, has little or no capacity for 
constructive dispute resolution, the need for which tends to arise following a true disaster. Such disputes 
might take form between the survivors and their state or a foreign state, an airline or maritime company, an 
industrial or construction firm, or an insurance company of any of the above, and more. These disputes will 
often revolve around the various kinds of damage caused to the survivor, the liability of others for this damage 
and subsequently what would constitute adequate compensation, should the survivor be entitled to it. 

The extremity of dispute resolution in disastrous situations has at least two inherent aspects. First, the 
sheer number of disputes requiring resolution poses a practical challenge to the system that hinders the 
quality of the process and might even render it virtually impractical. Second, being one of many in a similar 
situation, each survivor rightfully feels he is a part of a group and relates to his “disaster peers” and 
considers their specific resolutions as a reference point for his own, commonly doing so regardless of the 
special circumstances of his own personal case and thus obstructing the ability to properly create and assess 
his own resolution options. 

Considering the limitations that the legal system, with its current tools and resources, suffers from 
when dealing with its current case log, it seems obvious that any attempt to settle disaster-related disputes 
would be far from adequate, if not totally futile. Apart from the fact that the legal system could never 
complete the incredible volume of proceedings within a reasonable time span required for the rehabilitation 
of survivors, it lacks the basic tools required to deal with the plaintiffs’ debilitating state, let alone to 
contain the large-scale emotional trauma caused to the group of survivors. Ultimately, litigation does not 
have the prospective ability to help the survivors regain balance and recreate their future. 

ADR can be the mechanism needed to deal with this situation, first and foremost because it has the 
tools required to deal with the survivors in their special situation. As described above, giving the survivors 
attention and expressing empathy towards their situation can increase their emotional resources and help 
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rebalance them so that they may function despite the disaster and regain their prospective abilities, 
necessary to plan ahead and ultimately recuperate. This is a crucial point, since when in “survival mode,” 
survivors tend to lose capacity to take the required responsibility over the future course of their lives and 
make the proper decisions arising from the synthesis between logic and emotion, between heart and mind, 
the basis for consent as opposed to fear or confusion. 

In order to appropriately recover from disaster, ADR requires several adjustments, both in principle 
and in practice. The fundamental element in ADR of having the parties take responsibility over the 
situation they are in, including how they reached that situation, must be carefully considered in light of an 
inevitable, true disaster, and the bona fide feelings of survivors that the sky simply “fell on them.” Such 
feelings, apart from requiring large amounts of empathy, call for a shift from the aspiration to assume 
responsibility over the situation to an attempt to simply face the new reality upon which the future should 
be considered. Such a personal reality check of the present allows the survivors to eventually retake 
responsibility over their future, “get back in the driver’s seat” and rebalance their lives. 

Once he acknowledges reality and is able to come to terms with it, the survivor can state to relate to 
the ADR agent who must be presented and perceived as a neutral element, and who, although sent by “the 
system,” is not its representative but rather an independent agent who bears essentials required for the 
survivor to make a fresh start. 

This independent identity of the mediator is especially important in light of the great difficulty the 
survivors have to identify, locate and confront who is liable for their disaster. In such a case, the survivors 
are required to deal with “the system,” represented by the state, social security elements, insurance 
companies, et cetera, and the mediator must position himself between these two very distinct entities and 
attempt to understand the survivors’ needs and requirements for rehabilitation. 

Having defined the survivors’ needs, it is now the mediator’s job to bring them to abandon 
deliberations of past events such as damage assessment and turn their attention and focus towards the future 
and the required measures to be taken in their best interest, all in a realistic timeframe. 

On the practical level, it is important that ADR agents perform strict reality checks for the proposed 
resolutions and lay out detailed plans for an efficient follow up on the execution thereof. This is due to the 
dangers of over-empathizing with the survivors, what might lead to careless and unrealistic resolutions that 
harbor the risk of not being upheld; ultimately causing a breach of trust with the worst possible 
implications, considering the delicate state of survivors. 

 
The Gaza Eviction Disaster Recovery  

Having decided to physically and politically disengage from the Gaza strip, the Israeli government 
issued a general eviction notice to all 8700 Israeli citizens settled in several points throughout the 
designated area of disengagement, doing so approximately one year in advance. For the Gaza residents, this 
eviction notice was a disaster on a personal level, people were about to be forced to leave the home of 
many years; politically, idealists felt deeply betrayed by the government (that most of them voted for) of 
the country that sent them to this area many years ago with a mission to guard the homeland; economically, 
successful businesses were destined for liquidation. 

While the eviction notice resounded throughout the country, causing a fierce political stir, it was the 
Gaza strip residents that were faced with its immediate consequences. 

For them, it was a disaster about to happen, literally. Appointed to face the settlers was an ad hoc 
panel lead by Yonatan Basi, which succeeded in convincing seventy percent of the residents to leave the 
Gaza strip in return for monetary compensation and various statements of obligation to relocate and resettle 
whole families and even whole settlements. The strategy utilized by Basi and his team was to focus on “the 
day after” the eviction and the future to come, trying to get the settlers past the emotional resistance and 
into practical cooperation and consent. 

The Gaza disengagement failed as an ADR attempt for two main reasons. 
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First, Yonatan Basi, the ADR agent in this case was never deemed trustworthy by the settlers and was 
constantly perceived as a messenger of the traitorous government. Basi failed to form an independent identity for 
himself as a true mediator and thus hindered his ability to shift the attention and focus of the survivors-to-be 
from dealing with the disaster itself to considering future prospects. This ruled out any chance for a trust-based 
process and there is evidence that interaction with the settlers was largely based on fear and suspicion. 

Second, seemingly in an attempt to “smooth the process,” promises were made and obligations were 
obtained that were obviously not realistic and were greatly not upheld, inevitably leading to a severe breach of 
trust and acute suspicion and disbelief. A much more strict evaluation of options could have prevented this but it 
seems that this failure can be viewed as a direct result of the ADR agent himself. 

Added to this was a very fluid, almost non-existent follow up mechanism which ultimately left many 
people unattended, causing yet more suspicion and mistrust. The negative effects of this quasi-ADR failure are 
far from diminishing and it seems that this breach of trust might have gone beyond repair for many of the 
disputing settlers. 

 
Prospects and Suggestions 

Beginning to understand the challenges of dealing with disaster recovery and the requirements from the 
mediators involved, we now can modify the ADR processes accordingly. Considering that, when properly 
implemented, ADR in general and mediation in particular is a practical, efficient and effective process, the 
method and its tools should be compatible to large-scale post-traumatic situations. For instance, who are we 
dealing with? What is the smallest surviving organic unit in need? Is it a person, family, building, neighborhood, 
community, et cetera? How do we decide which ADR process, if any, is appropriate for this given surviving 
unit? How do we identify the appropriate representative to deal with? Locating the person who has the mandate 
required to reach the best possible solution for the largest amount of survivors can help maximize the efficiency 
of the process as well as its effectiveness. During the process, how to we check whether the representative has 
the ongoing ability to maintain the required responsibility or whether there is a need to involve additional 
persons? How do we create interim agreements as trust-building steps in the process and identify opportunities 
for shifting to positive, future-oriented thinking?  

In order to minimize possible disappointments and breach of trust – how do we accommodate the 
survivors’ needs within the given Zone Of Possible Agreement (ZOPA), maintaining the mediator’s 
neutrality while keeping in touch with the relevant authority? 

Deliberating these questions, and probably many more, will promote, construct and hopefully 
provide the best suited Appropriate Disaster Recovery method. Seeing the world today, what it has become 
and where it is going, should clearly urge us to con- front and deal with the challenge of developing those 
tools and methods. 

 
Author's Note  

This article is based on the author’s personal knowledge and experience as a mediator and crisis 
negotiator, dealing with various disaster-management situations. Some of the terms in this article are taken 
from the field of therapy and should be perceived liter- ally and not in their original professional context. 
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miqael curi

 

davis alternatiuli gadawyveta _ katastrofis Sedegebis saTanado 

likvidacia 

samarTlebrivi sistema, albaT, iseTive xandazmulia, rogorc Tavad sazogadoe-

ba. civilizaciis dasabamidanve adamianma kanoni da ganaCeni (msjavri) sazogadoebrivi 

cxovrebis orive, samoqalaqo Tu sisxlissamarTlebrivi aspeqtis regulirebis xel-

Semwyob upirveles instrumentad miiRo. rogorc Zveli, aseve Tanamedrove sazogado-

ebebi istoriulad xSirad maTi sakanonmdeblo da sasamarTlo sistemebis struqtu-

ris da xarisxis mixedviT fasdeba. rogorc Cans, adamianebi  davaSi Cabmulebi mas Sem-

deg iyvnen, rac maT erTad cxovreba daiwyes da fundamenturi socialuri struqtu-

risa da wesrigisTvis davis efeqturi gadawyveta aucilebeli iyo.  

istoriul da axlo warsulSic davis gadawyveta umTavresad adgilobrivi, muni-

cipaluri, regionaluri, erovnuli, federaluri Tu saerTaSoriso suverenuli sa-

marTlebrivi sistemebiT warimarTeboda; an ara-suverenuli mesame mxareebis, kerZo 

agentebis mier, romlebsac an davaSi monawile mxareebis mimarTavdnen, an is interesTa 

jgufebi niSnavdnen (avalebdnen), romelTa mimarTac mxareebi daqvemdebarebul damo-

kidebulebaSi an sxvagvar kavSirSi imyofebodnen. davis gadawyvetis am sxvadasxva meqa-

nizmSi niSandoblivia mxareebis mier gadawyvetilebebis eqsternalizacia. mxareebi 

uars amboben SeTanxmebis miRwevis sakuTar SesaZleblobaze, erToblivad irCeven da-

vis sagans da gadadian SerCeuli tribunalis daqvemdebarebaSi, romelic, Tavis mxriv, 

iZens uflebamosilebas da pasuxismgeblobas mxareebsa da im viTarebaze, romelSic 

maT Tavi Caiyenes. ra Tqma unda, ukve tribunalis winaSe warmdgari mxareebi Tavisuf-

lebi arian saWiroebisgan, rom uSualo komunikacia iqonion da internalizebuli ga-

dawyvetis procesisTvis aucilebeli piradi urTierTmoqmedebisTvis saWiro inte-

leqtualuri da emociuri resursebi daxarjon, magram is, rac sabolood maT aqtivo-

bas sakuTari Tavis da erTmaneTis mimarT asustebs, aris maTi daqvemdebarebuli 

mdgomareoba. mxareebis es dasusteba SesaZlebelia daiSvas im dromde, vidre tribuna-

li uzrunvelyofs Sedegs, romelic misaRebia, mihyavs ra procesi davis internalize-

buli gadawyvetis mimarT eqsternalizebuli gadawyvetis upiratesobisken. arapro-

fesionalis enaze, es SeiZleba `sistemisadmi mindobad~ iqnes miCneuli. 

davis gadawyvetisas savsebiT bunebrivi da mosalodnelia, rom sawinaaRmdego 

gadawyvetis SemTxvevaSi mxare/mxareebi SedegiT ukmayofiloni iyvnen, da aman, Tavis 

mxriv, ar unda Seasustos eqsternaluri gadawyvetis, rogorc davis gadawyvetis upi-

ratesi meqanizmis statusi. magram ra, Tuki tribunalis Sedegi ukmayofilos amasTa-

nave im mxaresac tovebs, romlis sasargeblo gadawyvetac iqna miRebuli? savaraudod, 

es tribunalsa da yvela mxares Soris ndobis rRvevas udebs safuZvels, rac, Tavis 

mxriv,  eqsternaluri gadawyvetis maTeul dasabuTebas amsxvrevs. Tu es araerTgzis 

                                                 
  maikl curi, mediaciis da konfliqtebis mogvarebis institutis damfuZnebeli da direq-

tori, ierusalimi. mediaciis da molaparakebis warmoebis adiunqt-profesori, biznesis 
skola da ierusalimis hebreus universitetis iuridiuli fakulteti. warmmarTveli 
konsensusis mimRwevaSi: molaparakeba konfliqtebis mogvareba. niu-iorkSi konfliqtebis 
marTvis da krizisul viTarebebSi molaparakebis warmoebis specialisti. winamdebare 
statia daiwera b-ni Sai melkeris, advokati da mediatori, daxmarebiT. winamdebare statia 

daiwera qardozo(s) konfliqtebis mogvarebis Jurnalis 2007 wlis simpoziumisTvis, ADR-
is Sedegad: katastrofis Semdgomi strategiebi.  
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da farTo masStabiT moxdeba, socialuri safuZveli eqsternalizebuli gadawyvetis-

Tvis safrTxis qveS aRmoCndeba, rac dasabams miscems davis gadawyvetis alternatiu-

li meqanizmebis warmoSobas. rogorc Cans, gasuli ramdenime aTwleulis manZilze Ta-

namedrove dasavlur sazogadoebebs da maT samarTlebriv sistemebs Soris ndobis 

aseT farTomasStabian darRvevas namdvilad hqonda adgili, ramac davis alternatiu-

li gadawyvetis (ADR) sxvadasxva formis warmoSoba gardauvlad ganapiroba.   

ADR-is gaCenis biZgs warmoadgens samarTlebrivi sistemis warumatebloba Tavi-

si funqciis — rogorc mzard da mudmivad ganviTarebad Tanamedrove msoflioSi da-

vis gadawyvetis efeqtiani da efeqturi meqanizmis — SesrulebaSi. Tavdapirvelad sa-

marTlebrivi sistema adamianTa didi masisaTvis gaxda xelmisawvdomi, ramac davebis 

raodenobis da samarTalwarmoebis moculobis mniSvnelovani zrda gamoiwvia. Tumca, 

Tavad sistema Zalian neli tempiT viTardeboda saimisod, rom aRniSnuli zrdis Sesa-

bamisi yofiliyo da, amrigad, man aRniSnuli davebis drouli da gonivruli wesiT mar-

Tvis da gadawyvetis unari dakarga. Sedegad miRebulma xangrZlivma sasamarTlo gan-

xilvebma  da davebis gadawyvetaSi arsebulma Seferxebam mxareebi ufro efeqtiani me-

qanizmebis Ziebamde miiyvana. Tavad samarTalwarmoebis process rac Seexeba, mis mi-

marT mravali adamiani gaucxovda, radgan is ar aZlevda adamianebs sakuTari Tavis ga-

moxatvis saSualebas, rom aRaraferi vTqvaT maTi davis emociuri aspeqtis Semsubuqe-

baze, rac bevr SemTxvevaSi mTavar aspeqts warmoadgens. yuradRebis mxolod civ, uda-

vo faqtebze gamaxvilebiT da emociebis gamoricxviT miuxedavad imisa, Tu es emociebi 

mxareebisTvis ramdenad mniSvnelovani SeiZleba iyos, samarTalwarmoeba emociuri 

ganmuxtvis deficitiT sruldeba da Serigebaze rom aRaraferi vTqvaT, mxareebs win-

svlis SesaZleblobis gareSe tovebs.  es marTlac asea TiTqmis yvela mxarisTvis praq-

tikuli Sedegisadmi maTi subieqturi Sexedulebebis miuxedavad.  

samarTalwarmoebis procesebis es pirovnul/emociuri SezRuduloba SemdgomSi 

gamoixateboda maTi zogad tendenciaSi — yofiliyvnen retrospeqtulni gadawyveti-

li davis Semdgomi Sedegebis saTanadod gaTvaliswinebis gareSe. es mxareebs warsulSi 

`Caflobilebs~ tovebda, aCerebda ra maT davis negatiur aspeqtebze, ar SeeZlo samo-

mavlo dadebiTi perspeqtivebis ganWvreta da winaswar dagegmva. SesaZlebelia iTqvas, 

rom samarTalwarmoebis procesi davis gadawyvetisadmi paTologiur midgomas warmo-

adgenda maSin, rodesac mxareebi miiswrafvodnen konstruqciuli midgomisken, urTi-

erTobebis aRdgenisken, gankurnebisken da ara gakveTisken. es problema imdenad gam-

wvavda, rom Tavad samarTlebrivma sistemam daiwyo samoqalaqo sarCelis winasasamar-

Tlo etapis metad ganviTareba, aZlevda ra tribunals saSualebas, rom samoqalaqo 

procesis xist CarCoSi moqcevamde, davis gadasawyvetad araformaluri konstruqci-

uli midgomis gamoyeneba ecada. axlac (jerac), bedis ironiiT, sakmaod gavrcelebu-

lia mosamarTlis mier mxareebis darbazidan gaSveba imisaTvis, rom maT `garCeva~ da 

davis mogvareba uSualo urTierTobis gziT SeZlon, rac sasamarTlosTvis Seufereb-

lad miiCneva. aseTi dinamika sasamarTlo sistemisadmi darRveul ndobas kidev ufro 

aRrmavebs. 

am winapirobebis gaTvaliswinebiT, advilad gasagebia, Tu rogor ikveTeba Tana-

medrove, ZiriTadad, mediaciis procesSi gamoyenebuli ADR-is principebi. ganvixi-

loT klasikuri Svidsafexuriani mediaciis modeli: (i) Sesavali gancxadebebi; (ii) da-

vis warmodgena (prezentacia); (iii) Sualeduri Sejameba;  (iv) Temebis da interesebis 

gansazRvra;  (v) variantebis Seqmna;  (vi) variantebis Sefaseba; da (vii) SeTanxmebis Sed-

gena. es aris gamorCeulad perspeqtiuli procesi, romelic umTavresad imaze amaxvi-

lebs yuradRebas, Tu rogor aRiqvamen arsebul davaSi sakuTar rols Tavad mxareebi 

da davis sasurveli gadawyvetis fonze rogor warmoudgeniaT momavali. araswori eq-

sternaluri gadawyvetis da misi Sedegebis safuZvlad zust, garegnulad obieqtur, 
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faqtebze damyarebul sasamarTlo gadawyvetilebebze fokusirebis nacvlad, es mode-

li iTvaliswinebs ra TiTeuli monawile mxaris interesebsa da miznebs, sasurveli na-

yofieri internaluri daregulirebis mimarTulebiT Tavad mxareebis momavali krea-

tiulobisTvis upiratesobas subieqtur aRqmas, azrs, rwmenas da emocias aniWebs. 

aqvs ra mxareebis subieqturi poziciebisadmi gulisxmieri damokidebuleba da 

cnobs ra maT emociebs, es orive elementi davis faqtobrivi safuZvlisgan ganuyof-

lad ganixileba, ADR mxareebs uflebamosilebis miniWebis gamocdilebas sTavazobs. 

gameorebuli unda iqnes, rom procesSi, romelSic ndobas didi mniSvneloba aqvs, emo-

ciebi, ra Tqma unda, namdvilia. aseve, gulisxmierebis, rogorc uflebamosilebis aRe-

bis miniWebis  faqtoris mniSvneloba, ar SeiZleba iqnes zedmetad xazgasmuli. es  uf-

lebamosilebis miniWeba mxareebs saSualebas aZlevs gawonasworebuli TvalTaxedvi-

dan kritikulad gaerkvnen davaSi da, Sesabamisad, yovel maTgans im poziciaSi ayenebs, 

romlidanac maT SeuZliaT arsebul viTarebaze pasuxismgeblobis aReba da Tu ki isini 

amas isurveben, davis Sedegze kontrols maT xelSi abrunebs. 

ADR-is umniSvnelovanes elements mxareebze reJiosoris, e.i Suamavlis Zalauf-

lebis nakleboba (ararseboba) warmoadgens. erT-erTi pirveli, rac Sesaval gancxade-

bebSia ganmartebuli aris is, rom mxreebis neba, da mxolod is aris, rac maT procesSi 

aCerebs da rasac SeuZlia maTi SeTanxmebis dadebamde da misi Sesrulebis valdebule-

bis aRebamde miyvana. ara mxolod ar arsebobs mxarisTvis gadawyvetilebis Tavs moxve-

vis (iZulebis) Sansi, aramed mxareebi arc ki arian valdebulni rom darCnen procesSi 

ufro didxans, vidre es maT surT, ase rom, mxareebi Suamavlis mier an procesiT daSine-

bulebi ar arian. es ukiduresi Tavisuflebis xarisxi mxareebisTvis ase saWiro sulis sim-

Svides iwvevs, rac, saboloo jamSi,  Suamavlis da procesisadmi maT ndobas ganapirobebs, 

da imedi viqonioT, rom iqnebian poziciaSi, raTa sabolood  erTmaneTs endon. es komfor-

tis zona, aseve, exmareba mxareebs, rom gamovidnen maTi Tavdasxma/Tavdacvis poziciebi-

dan da gacnobierebul da gonivrul reJimSi gadavidenen, rac aucilebelia arsebul vi-

Tarebaze maTi sakuTari pasuxismgeblobis aRiarebisTvis da sabolood imis gagebisTvis, 

rom gadawyvetilebis miReba ara mxolod maT interesSi, aramed, maT xelSia.    

mxareebis ndobis mopovebis da mTeli procesis ganmavlobaSi misi SenarCunebis 

konteqstSi unda aRiniSnos, rom ADR-is saTanadod gaZRolis SemTxvevaSi, ar unda iyos 

damafiqrebeli, anu, Suamavalma Tavi unda Seikavos mxareebisTvis maTi davis SesaZlo 

gadawyvetebis wardgenisgan. Zalian mniSvnelovania, rom mxareebma Tavi pasuxismgeblo-

bis aRebis poziciaSi Caiyenon da TavianTi sakuTari gadawyvetilebebi Seqmnan, rom amiT 

sakuTari grZelvadiani warmatebis albaToba maqsimalurad gazardon, vinaidan aravis 

SeuZlia realurad gaacnobieros, Tu ra aris mxareebisTvis ukeTesi,  vidre es Tavad 

maT xelewifebaT. garda amisa, pirobiTi gadawyvetis warmodgenisas Suamavlis mxridan 

gamovlenilma sul umniSvnelo ugrZnoblobam (utaqtobam) an gaufrTxileblobam Se-

saZlebelia, rom Sedegad ramodenime an yvela mxaresTan ndobis darRveva gamoiwvios.  

yovelive zemoTqmulis gaTvaliswinebiT, vinmes SesaZloa Suamavali SecdomiT 

Terapevti (mkurnali) an socialuri muSaki, an ubralod `kargi msemeneli~ egonos. un-

da aRiniSnos, rom ADR, upirveles yovlisa, aris davis gadawyvetis efeqtiani da efeq-

turi meqanizmi, da ara Terapiuli procesi. `es ara aris rasac Tqven ambobT, es aris 

Tu rogor ambobT~ — am frazaze dayrdnobiT, ADR mxareebisTvis metad praqtikul me-

Tods iZleva, rom kontrolirebad da gonivrul vadebSi miagnon maTTvis saukeTeso 

gadawyvetilebebs im specifikur garemoebebSi, romelSic imyofebian. 

SeiZleba iTqvas, rom mxareebisTvis ADR faqtobrivad ar wyvets davas, aramed 

ufro uZRveba swavlebis process, romelSic  mxareebi Tavad arian mocemuli instru-

mentebi, upirveles yovlisa, wonasworobis aRmdgeni, gadawyvetis damoukideblad mi-

saRwevad da dadebiTi gverdiTi efeqtebis didi arCevnis gamosayeneblad, romelic 
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gadawyvetis grZelvadiani warmatebis albaTobas gaaZlierebs. ADR ubralod saTana-

do pirobebs uzrunvelyofs, romelSic mxareebs maTi davebisTvis saukeTeso gadawy-

vetis miwodeba SeuZliaT.   

 

1. ADR — katastrofis Sedegebis saTanadod likvidacia 

adamianis dinamika (mamoZravebeli Zalebi), romelic saerToa davaTa umetesobis-
Tvis, misi aRZvra da gadawyveta katastrofebis dros ukiduresobamdea miyvanili da gan-
sakuTrebul yuradRebas moiTxovs. 

adamianebi dartymas iReben saxvadasxva xasiaTis katastrofebisgan: bunebrivi da 
xelovnuri; piradi, adgilobrivi, erovnuli da saerTaSoriso; mosalodneli (prognozi-
rebadi) da moulodneli; qonebis damazianebeli da sicocxlisTvis saSiSi; ekonomikuri, 
samedicino, politikuri da adamianuri (humanuri) da a.S. garkveulwilad yvela katas-
trofa gansazRvrulia imiT, rom is dartymis qveS myof adamianebs sakuTari cxovrebis 
ZiriTad aspeqtebze kontrolis gareSe tovebs. kontrolis dakargvasTan dakavSirebuli 
katastrofa adamianis qcevaze Rrma zemoqmedebas axdens, akargvinebs ra adamianebs wo-
nasworobas agdebs maT mZime fsiqikur mdgomareobebSi —  `SokSi~ an `gadarCenis reJimSi~, 
romlebSic Tu ki saerTod ramis marTva SeuZliaT, es maTi pirveladi instinqtebis mier 
marTuli da motivirebuli ZiriTadi saWiroebebis gamklavebaa. katastrofiT gamowveu-
li dartymis Sedegad adamiani `aq da axla~ arsebuli momentaluri sazrunavebis gamkla-
vebis Zlier tendencias avlens, xolo samomavlo perspeqtivebis mimarTulebiT mcire, 
Tu ki saerTod raime, resursebs gamoyofs. ufro metic, zogierTi karastrofa imdenad 
kolosaluria da adamianis sicocxlisTvis an qonebisTvis imdenad saziano, rom dar-
tymis qveS myofi pirebi Tavad katastrofis wvdomis da misi maStabebis aRqmis unars kar-
gaven. aRniSnuli zogjer `gadarCenilis efeqtis~ saxelwodebiT aris cnobili.  

am mwvave mdgomareobaSi gadarCenils sakuTari cxovrebis im aspeqtebis gadasaWre-
lad, romlebic gadarCenisTvis aucilebeli ar aris, dabali donis emociuri resursebi 
gaaCnia, da aqedan gamomdinare, magaliTad, davis konstruqciuli gadawyvetis SesaZleb-
loba mcired gamoxatuli an saerTod ara aqvs, risi saWiroebac Cveulebriv namdvili ka-
tastrofis Semdeg Cndeba. aseTma davebma SesaZlebelia, rom gadarCenilebs da maT saxel-
mwifos an ucxo saxelmwifos, avia an sazRvao kompanias, samrewvelo an samSeneblo firmas, 
an zemoT CamoTvlilTagan nebismieris sadazRvevo kompanias Soris, da kidev sxva davebi-
sis forma miiRon. es davebi xSirad gadarCenilebisTvis miyenebuli sxvadasxva saxis za-
ralis, am zaralis miyenebisTvis sxvaTa valdebulebis da SemdgomSi, gadarCenilisTvis 
misakuTvnebeli zaralis adekvaturi kompensaciis gansazRvris irgvliv itrialebs.  

katastroful viTarebebSi davebis gadawyvetis ukidures saWiroebas ori ganu-

yofeli (niSandoblivi) aspeqti gaaCnia. irveli — gadawyvetis saWiroebis mqone arse-

buli davebis raodenoba sistemisTvis praqtikul gamowvevas warmoadgens, rac uaryo-

fiTad moqmedebs procesis xarisxze da  SesaZlebelia is faqtobrivad ganuxorciele-

badic ki gaxados. meore — rogorc msgavs viTarebaSi myof mravalTa Soris erT-erTi, 

TiTeuli gadarCenili samarTlianad grZnobs, rom is aris nawili jgufis da ganekuT-

vneba Tavis `katastrofis TanamoZmeebs~ da maT individualur gadawyvetebs Tavisi sa-

kuTarisTvis aTvlis wertilad miiCnevs, Tavisi piradi SemTxvevis gansakuTrebuli 

garemoebebis miuxedavad, rogorc wesi, ase moqmedebs da amiT misi sakuTari gadawyve-

tis variantebis Seqmnis da Sefasebis SesaZleblobas xels uSlis. 

im SezRudvebis gaTvaliswinebiT, romelsac mimdinare saqmis gadawyvetisas saka-

nonmdeblo  sistema Tavisi Tanamedrove (gavrcelebuli) instrumentebiT da resurse-

biT ganicdis, naTlad Cans, rom katastrofasTan dakavSirebuli davis mogvarebis ne-

bismieri mcdeloba adekvaturisgan saerTod fuWi Tu ara, Sors mdgomi iqneba. garda 

imisa, rom samarTlebriv sistemas warmoudgeneli moculobis samarTalwarmoebis 
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procesebis dasruleba gadarCenilTa reabilitaciisTvis saWiro gonivrul vadaSi 

arasdros SeuZlia; gadarCenilebis jgufisTvis miyenebuli didi emociuri travmis 

datevaze rom aRaraferi vTqvaT, mas mosarCeleebis damqancvel mdgomareobasTan gam-

klavebisTvis saWiro ZiriTadi instrumentebic ar gaaCnia. sabolod, sasamarTlo 

process ara aqvs potenciuri SesaZlebloba, rom daexmaros gadarCenilebs aRidginon 

wonasworoba da xelaxla Seqmnan sakuTari momavali. 

 ADR SesaZlebelia iyos am viTarebasTan gamklavebis aucilebeli meqanizmi, pir-

vel rigSi imis gamo, rom mas aqvs saWiro instrumentebi imisTvis, rom gadarCenilebs 

maT gansakuTrebul mdgomareobaSi sirTuleebis gadalaxvaSi daexmaros. rogorc ze-

moT iyo aRwerili, gadarCenilebisTvis yuradRebis daTmobas da maTi mdgomareobis 

mimarT TanagrZnobis gamoxatvas SeuZlia maTi emociuri resursebis gazrda da wonas-

worobis aRdgenaSi daxmareba, ise, rom maT SeZlon katastrofis miuxedavad funqcio-

nireba da potenciuri unarebis aRdgena, romlebic winaswar dagegmvisTvis da sabo-

lood fexze dadgomisTvis aris saWiro. es aris gadamwyveti momenti, mas Semdeg rac 

`gadarCenilis mdgomareobaSi~ imyofebian, gadarCenilebi midrekilni arian, rom xe-

lidan gauSvan (dakargon) sakuTari cxovrebis momavali kursis (gezis) irgvliv pasu-

xismgebloba da logikasa da emocias Soris, gulsa da gonebas Soris sinTezis safuZ-

velze gaCenili swori gadawyvetilebebis miRebis unari,  romelic SiSis da gaurkvev-

lobis sapirispirod Tanxmobis safuZvels warmoadgens.  

katastrofis Semdeg saTanadod aRsadgenad (fexze dasadgomad) ADR oriveSi, ro-

gorc principebSi, aseve praqtikaSi ramdenime koreqtirebas moiTxovs. ADR-is fuZem-

debluri elementi, rom mxareebma aiRon pasuxismgebloba im viTarebaze, romelSic ari-

an, Tavis TavSi moicavs Semdegs: gardauvali, namdvili katastrofis da gadarCenilebis 

gulrwfeli grZnobebis — rom ubralod ca `CamoeqcaT Tavze~ fonze yuradRebiT unda 

iqnes ganxiluli, Tu rogor mividnen arsebul viTarebamde. aseTi grZnobebi  Zalian di-

di TanagrZnobis saWiroebis garda, viTarebaze pasuxismgeblobis sakuTar Tavze aRebis 

didi survilidan, ubralod, axali realobisTvis, romelze dayrdnobiTac momavali 

unda moiazrebodes, Tvalis gasworebis mcdelobaze gadasvlas moiTxovs. awmyos amgva-

ri individualuri realobis prizmaSi Seswavla saSualebas aZlevs gadarCenilebs sabo-

lood kvlav xelSi aiRon pasuxismgebloba sakuTar momavalze, daubrundnen `memanqanis 

adgils~ da sakuTari cxovreba Tavidan moiyvanon wonasworobaSi. 

raki acnobierebs realobas da aqvs masTan TanxmobaSi mosvlis (Seguebis) unari, 

gadarCenils SeuZlia ADR-s agentTan urTierTobis survili gamoTqvas, romelic un-

da iqnes aRqmuli, rogorc neitraluri elementi, da, miuxedavad imisa, rom `sistemis~ 

mier gamogzavnilia, ar aris misi warmomadgeneli, aramed ufro damoukidebeli agen-

tia, romelic flobs ZiriTads, rac gadarCenilisTvis cxovrebis nulidan dasawyebad 

aris saWiro.   

Suamavlis es damoukidebeli pirovneba gansakuTrebiT mniSvnelovania im didi 

sirTulis fonze, romelSic gadarCenilma unda gansazRvros, miagnos da daupiris-

pirdes mas, vinc maT katastrofazea pasuxismgebeli. aseT SemTxvevaSi gadarCenilebs 

sWirdebaT urTierToba (gamklaveba) `sistemasTan~, romelic warmodgenilia saxel-

mwifos, socialuri uzrunvelyofis ganyofilebebis, sadazRvevo kompaniebis, da a.S. 

saxiT, xolo Suamavalma unda am or Zalian gansakuTrebul obieqts Soris Caiyenos Ta-

vi da gadarCenilebis saWiroebebsa da reabilitaciisTvis saWiro moTxovnebSi garkve-

vas Seecados. 

roca gadarCenilebis saWiroebebi gansazRvrulia, ukve Suamavlis saqmea, rom maT 

warsul movlenebze, magaliTad, zaralis Sefasebaze fiqri daasrulebinos da maTi yu-
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radReba mimarTos da miapyros momavlisaken da maTi saukeTeso interesisisTvis saWiro 

gasatarebeli RonisZiebebisken, da es yovelive realistur vadebSi Seasrulos. 

praqtikul doneze mniSvnelovania, rom ADR-is agentebma SeTavazebuli gadawy-

vetebisTvis mkacri realobis kontroli awarmoon da maTi Sesrulebis efeqtiani meT-

valyureobisTvis detaluri gegmebi warmoadginon. aRniSnuli saWiroa gadarCenile-

bisadmi gadaWarbebuli TanagrZnobis safrTxeebis gamo, rasac daukvirvebel da ara-

realur gadawyvetebamde miyvana SeuZlia, es ki, Seicavs risks, rom ar iyos mxardaWe-

rili; rac sabolood ndobis darRvevas iwvevs da Tu gadarCenilebis mdgomareobis 

delikaturobas gaviTvaliswinebT, uaresi SesaZlo Sedegebic ar aris gamoricxuli. 

 
2. Razas gasaxlebis katastrofis Sedegebis aRmofxvra 

hqonda ra gadawyvetili fizikurad da politikurad Razas seqtoridan gamoyo-

fa, israelis mTavrobam daaxloebiT erTi wliT adre gaTavisuflebisTvis  gansazR-

vruli teritoriis ramodenime wertilSi mosaxle israelis yvela 8700 moqalaqisTvis 

sayovelTao gasaxlebis gafrTxileba gamosca. es gasaxlebis gafrTxileba Razas macx-

ovreblebisTvis iyo katastrofa — pirovnul doneze, adamianebi iZulebulni iyvnen 

mravali wliT daetovebinaT sacxovrebeli (kera); politikurad, idealistebma qvey-

nis mTavrobisgan (visac maTma umravlesobam misca xma), romelmac mravali wlis win 

isini am teritoriaze samSoblos dacvis misiiT gagzavna, Tavi Rrmad motyuebulebad 

igrZnes; ekonomikurad, warmatebuli biznesebi likvidaciisTvis iqna ganwiruli.  

miuxedavad imisa, rom rodesac gasaxlebis gafrTxileba mTel qveyanas moefina, 

mZvinvare politikuri aJiotaJi gamoiwvia, Razas seqtoris macxovreblebi iyvnen isi-

ni, vinc misi uSualo Sedegebis pirispir aRmoCndnen. 

maTTvis es, faqtobrivad, pirdapiri gagebiT, TiTqmis momxdari katastrofa iyo. 

gadasaxlebulebTan Sexvedrebi (urTierToba) daevala specialuri komisias ionaTan 

basis xelmZRvanelobiT, romelmac fuladi kompensaciis da mTliani ojaxebis da 

mTliani dasaxlebebis gadaadgilebis da gansaxlebis sxvadasxva valdebulebebis 

gacxadebis sanacvlod mosaxleTa samocdaaTi procentis darwmunebaSi, rom daetove-

binaT Razas seqtori, warmatebas miaRwia. basis da misi gundis mier gamoyenebuli 

strategia iyo gasaxlebis `Semdeg dReze~ da momavalze fokusireba, cdilobdnen ra, 

rom gasaxlebulebs emocionaluri winaaRmdegobisTvis gverdi aevloT da praqtikul 

TanamSromliobasa da TanxmobaSi yofiliyvnen. 

Razas gaTavisuflebam, rogorc ADR-is mcdelobam, marcxi ganicada ori ZiriTa-

di mizezis gamo. 

pirvel rigSi, ionaTan basi, am SemTxvevaSi ADR-s agenti, gadasaxlebulebSi ndo-

bas arasdros imsaxurebda  da mudmivad moRalate mTavrobis macned aRiqmeboda. basim 

ver moaxerxa damoukidebeli identobis (pirovnebis, individis), namdvili Suamavlis 

saxiT wardgoma da amiT daabrkola Tavisi SesaZlebloba, rom gadarCenilebis yu-

radReba da koncentrireba Tavad katastrofidan  momavl perspeqtivaze fiqrze gada-

etana. aRniSnulma ndobaze damyarebuli procesisTvis SesaZlebloba (Sansi) aRar da-

tova da arsebobs mtkicebuleba, rom gadasaxlebulebTan uTierToba didwilad SiSze 

da eWvze iyo damyarebuli. 

meorec, rogorc Cans, `procesis Serbilebis~ mcdelobisas gacemuli iyo dapi-

rebebi da aRebuli iyo valdebulebebi, aSkarad ararealisturi da, Sesabamisad, mxar-

daWeris armqone, ramac procesi maleve ndobis seriozul darRvevasTan, Zlier eW-

vTan da undoblobasTan miiyvana.  variantebis gacilebiT mkacr Sefasebas SeeZlo es 

Tavidan aecilebina, magram, rogorc Cans, es marcxi Tavad ADR-is agentis pirdapir 

Sedegad SeiZleba Sefasdes.  
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amasTanave, iyo Zalian arastabiluri TiTqmis ararsebuli Tvalyurisdevnebis 

meqanizmi, ramac, saboloo jamSi, mravali adamiani yuradRebis gareSe datova da kidev 

ufro meti eWvi da undobloba gamoiwvia. am kvazi- ADR-is marcxis uaryofiTi Sedege-

bi Semcirebisgan Sorsaa da, rogorc Cans, modave gadasaxlebulTagan mravalTaTvis 

aRniSnuli ndobis darRveva SesaZloa, aRdgenas aRar daeqvemdebaros. 

 
3. perspeqtivebi da winadadebebi 

 daviwyeT ra katastrofis Sedegebis gamklavebasTan dakavSirebuli gamowvevebi-

sa da CarTuli Suamavlebis moTxovnebis gaazreba, ukve SegviZlia, rom ADR-is proce-

sebi saTanadod SevcvaloT. Tu gaviTvaliswinebT, rom saTanadod Sesrulebuli (da-

nergili), ADR zogadad, da Suamavloba, konkretulad, aris praqtikuli, efeqtiani da 

efeqturi procesi, meTodi da misi instrumentebi farTo speqtris post-travmuli 

viTarebebisTvis Sesabamisi unda iyos. magaliTad, visTan gvaqvs saqme? romelia rTul 

mdgomareobaSi  myofi yvelaze patara gadarCenili organuli erTeuli? aris es adami-

ani, ojaxi, Senoba, samezoblo, Temi da a.S.? rogor virCevT, Tu romeli, Tu ki saerTod 

romelime, ADR-is procesi aris mocemuli gadarCenili erTeulisTvis Sesabamisi? ro-

gor ganvsazRvravT saqmis mwarmoebel saTanado warmomadgenels?  im piris dadgena, 

romelsac gadarCenilebis didi ricxvisTvis saukeTeso SesaZlo gadawyvetis miRwe-

visTvis saWiro mandati gaaCnia, procesis efeqtianobis, da aseve, efeqturobis maqsi-

malurad gazrdis xelSewyoba SeuZlia. procesis mimdinareobisas rogor vakontro-

lebT, aqvs Tu ara warmomadgenels aucilebeli pasuxismgeblobis SenarCunebis uwyve-

ti unari an Tu aris damatebiTi adamianebis CarTvis aucilebloba?  rogor SevimuSa-

vebT Sualedur SeTanxmebebs, rogorc procesSi ndobis atmosferos Seqmnis nabijebs 

da rogor vsazRvravT pozitiur, momavalze orientirebul azrovnebaze gadasvlis 

SesaZleblobebs? imisaTvis, rom SesaZlo imedgacrueba da ndobis darRveva minimumam-

de iqnes dayvanili — rogor uzrunvelvyofT gadarCenilebis moTxovnilebebs moce-

muli SesaZlo SeTanxmebis zonis (SSz) farglebSi, Suamavlis neitralobis da kompe-

tentur organoebTan kavSiris SenarCunebiT? 

am kiTxvebis, da, albaT, gacilebiT metis ganxilva xels Seuwyobs, Seadgens da 

imedi viqonioT, uzrunvelyofs saukeTesod morgebul ADR-is meTods. dRevandel 

msoflioze dakvirveba, Tu rogori gaxda is da saiT midis, aSkarad gvibiZgebs, rom am 

instrumentebis da meTodebis ganviTarebis gamowvevebs winaaRmdegoba gavuwioT da 

gavumklavdeT. 

 
4. avtoris SeniSvna 

winamdebare statia avtoris, rogorc sxvadasxva katastrofis marTvis viTare-

bebTan saqmis warmmarTveli Suamavlis da krizisis momlaparakeblis pirad codnas da 

gamocdilebas efuZneba. statiaSi zogierTi termini Terapiis sferodan aris aRebuli 

da maTi namdvili, profesionaluri konteqstis nacvlad sityvasityviT unda iqnes aR-

qmuli. 
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Tasha Willis 

Online Dispute Resolution for Business to Consumer E-commerce Disputes 

Electronic commerce is undoubtedly changing the way consumers and businesses function. Developed 
nations have gone from being countries in which face-to-face transactions were the norm to becoming 
increasingly reliant on the Internet for the sale and purchase of products and services. Around the world ITunes 
dominates the sale of music, Amazon the sale of e-books and almost every type of consumer product, EBay the 
sale of thousands of products worldwide and Netflix the ability to download movies and television shows. The 
ability for consumers to meet all of their purchasing needs over the internet without ever leaving home increases 
daily. States Department of Commerce reports that since 2000, in the United States (U.S.) alone, the percentage 
of total retail sales comprising e-commerce transactions has increased from 0.6% to 3.4%. 1 These figures do not 
include business-to-business (B2B) transactions, which account for even more e-commerce growth within this 
sector. In 2005, for example, e-commerce transactions accounted for 22% of the total amount of B2B 
transactions.2 Today e-commerce is a trillion-dollar industry, with global e-commerce sales passing the trillion 
dollar mark for the first time in 2012.3 

In a world where, with the simple click of a mouse, consumers from one country are capable of 
purchasing goods and services from a business located halfway around the world, the need for innovative forms 
of dispute resolution become apparent. Unfortunately, many countries and international organizations, including 
the U.S. and the European Union (EU), have not successfully adapted their laws to the new and emerging 
electronic marketplace. This has created a growing need for new jurisdictional rules and more effective means of 
cross-border dispute resolution has been widely recognized by both the U.S. and the European Union.4  

 
Online Dispute Resolution and How It Is Conducted: 

 
ODR involves the use of dispute resolution techniques over the Internet.5 Although ODR most 

commonly resolves e-commerce or other Internet-related disputes, 6 it also resolves traditional off-line 

                                                 
  ADR Director and Mediation Clinic Professor, University of Houston,Texas.  
1  U.S. Census Bureau News, Quarterly Retail E-Commerce Sales: 3rd Quarter 2007, http://www.census.gov/ 

mrts/www/data/pdf/07Q3.pdf. (last visited Oct. 24, 2008). 
2  U.S. Census Bureau, E-Stats (May 25, 2007), http:// www.census.gov/eos/www/2005/2005reportfinal.pdf. (last 

visited Oct. 16, 2008).  
3   http://mashable.com/2013/02/05/ecommerce-sale-top-1-trillion-worldwide (2013). 
4   See, e.g., ABA Task Force on Electronic Commerce and Alternative Dispute Resolution, Addressing Disputes in 

Electronic Commerce, Aug., 2002, <http://www.abanet.org/dispute/documents/FinalReport102802.pdf>, (Sem-
dgomSi ABA Task Force); Council Regulation (EC) No. 44/2001 of 22 December 2000 on Jurisdiction and the 
Recognition and Enforcement of Judgments in Civil and Commercial Matters, 2001 O.J. L12/1 [hereinafter 
Brussels Regulation]. 

5   See Ponte L. M., Cavenagh Th. D., Cyberjustice: Online Dispute Resolution (ODR) for E-Commerce, 2005, 18; 
Katsh E., Rifkin J., Online Dispute Resolution: Resolving Conflicts in Cyberspace, 2001, 10,; Katsh E., Rifkin J., 
Online Dispute Resolution: Resolving Conflicts in Cyberspace, 2001, 10 (noting that the Internet “extends what 
we can do, where we can do it, and when we can do it”); A.B.A. Task Force on Elec. Commerce & Alternative 
Dispute Resolution, Addressing Disputes in Electronic Commerce: Final Recommendations and Report, Bus. 
Law., Vol. 58, 2002, 415, 434 [hereinafter A.B.A. Task Force] (defining ODR as “includ[ing] the use of the 
Internet and other Web and computer-based technologies for facilitating ADR”); Teitz L. E., Providing Legal 
Services for the Middle Class in Cyberspace: The Promise and Challenge of On-line Dispute Resolution, Fordham 
L. Rev., vol. 70, 2001, 985, 986 (“The Internet merely accelerated the acceptance of alternative dispute resolution 
while making it available to the masses ....”). 

6  See Ambrogi R. J., Virtual Justice: Resolving Disputes Online, Bench & B. of Minn., Feb. 2005, 13 (noting the 
range of online disputes is as great as in the tangible world). See generally Colin Rule, Online Dispute Resolution 
for Business: B2B, E-Commerce, Consumer, Employment, Insurance, and Other Commercial Conflicts, 2002. “E-
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disputes.7 ODR includes formal judicial proceedings as well as arbitration, mediation, and negotiation, 
provided they occur over the Internet.8 Online mediation, in particular, involves the use of traditional 

                                                                                                                                                         
commerce” or “electronic commerce” has been defined as the “sale or purchase of goods or services, whether 
between businesses, households, individuals, governments, and other public or private organizations, conducted 
over computer-mediated networks.” A.B.A. Task Force, supra note 10, at 425. 

7  Lodder A. R., Zeleznikow J., Developing an Online Dispute Resolution Environment: Dialogue Tools and 
Negotiation Support Systems in a Three-Step Model, Harv. Negot.L. Rev., Vol. 10, 2005, 287, 300 (“There is no 
reason why offline disputes could not be resolved online.”); A.B.A. Task Force, supra note 10, at 434; Teitz, supra 
note 10, at 991; Shah A., Using ADR to Resolve Online Disputes, Rich. J.L. & Tech., Vol. 10, 2004, 25, 32-33 
(arguing that online mediation is best suited for basic contract disputes, e-commerce disputes, domain name 
disputes, and intellectual property disputes); Goodman J. W., The Pros and Cons of Online Dispute Resolution: 
An Assessment of Cyber-Mediation Websites, Duke L. & Tech. Rev., 2003, 4, 1 (“Online dispute resolution can 
take place either entirely or partly online and concerns two types of disputes: those that arise in cyberspace and 
those that arise offline.”). But see Martin M. Sh., Note, Keep It Online: The Hague Convention and the Need for 
Online Alternative Dispute Resolution in International Business-to-Consumer E-Commerce, B.U. Int'l L.J., Vol. 
20, 2002, 125, 150, 153 (arguing ODR is most effective when used to resolve online e-commerce disputes). 

8  See generally Ponte & Cavenagh, supra note 10. See also Magnus R., The Confluence of Law and Policy in 
Leveraging Technology: Singapore's Judiciary's Experience, Wm. & Mary Bill Rts. J., Vol. 12, 2004, 661 
(discussing the use of technology in Singapore's judicial processes, including the creation of a virtual court); 
Chauhan J., Online Dispute Resolution Systems: Exploring E-Commerce and E-Securities, Windsor R. Legal & 
Soc. Issues, Vol. 15, 2003, 99, 103-08 (comparing the use of blind-bidding, mediation, and med-arb programs in 
resolving securities disputes); Ponte L. M., The Michigan Cyber Court: A Bold Experiment in the Development of 
the First Public Virtual Courthouse, N.C. J.L. & Tech., Vol. 4, 2002, 51 (discussing Michigan's plan to create a 
virtual courthouse); Teitz, supra note 10, at 998-1009 (discussing arbitration, mediation, and fully-automated 
systems where a computer program compares settlement offers); Witt N., Online International Arbitration: Nine 
Issues Crucial to Its Success, Am. Rev. Int'l Arb., Vol. 12, 2001, 441. 
One of the most well-known ODR systems is the Internet Corporation of Assigned Names and Numbers' 
[ICANN] Uniform Dispute Resolution Process, which established an online system to resolve domain name 
disputes. Krause W., Do You Want to Step Outside? An Overview of Online Alternative Dispute Resolution, J. 
Marshall J. Computer & Info. L., Vol. 19, 2001, 457, 465. The process is similar to non-binding arbitration 
because the decisions do not become binding unless a lawsuit is filed in federal courts. Yet even if a suit is filed, 
the courts are not bound to the previous decision. See Meyers K., Domain Name Dispute Resolution in U.S. 
Courts: Should ICANN Be Given Deference?, B.C. L. Rev., Vol. 43, 2002, 1177, 1193. While the ICANN has 
successfully resolved a large number of disputes, it has been heavily criticized. See Lodder & Zeleznikow, supra 
note 12, at 299 (noting it has handed over 6000 disputes in five years); Efroni Z., The Anticybersquatting 
Consumer Protection Act and the Uniform Dispute Resolution Policy: New Opportunities for International Forum 
Shopping?, Colum.J.L. & Arts, Vol. 26, 2003, 335, 351 (noting ICANN has been successful if measured by the 
number of resolved cases); Froomkin A. M., ICAAN's “Uniform Dispute Resolution Policy” _ _ Causes and 
(Partial) Cures, Brook.L. Rev., Vol. 67, 2002, 605, 670-711 (describing the criticisms of the UDRP policy and 
proposing substantial reforms).  
Currently, there has only been one case in the United States in which ODR was raised as an issue, excluding cases 
involving domain name disputes. Stenzel v. Dell, Inc., No. Civ.A. CV-03-323, 2004 WL 1433657 (Me. Super. 
Mar. 11, 2004). In Stenzel, the plaintiff claimed that the defendant's arbitration clause was substantively 
unconscionable, in part, because it did not meet the BBBOnline Dispute Resolution Standards. Id. at *5. The 
arbitration clause provided: Any claim, dispute, or controversy (whether in contract, tort, or otherwise, whether 
preexisting, present or future, and including statutory, common law, international tort and equitable claims) 
between customer and dell its agents, employees, principals, successors, assigns, affiliates (collectively for 
purposes of this paragraph, ‘Dell’) arising from or relating to this Agreement, its interpretation, or the breach, 
termination or validity thereof, the relationships which result from this Agreement (including, to the full extent 
permitted by applicable law, relationships with third parties who are not signatories to this Agreement), Dell's 
advertising, or any related purchase shall be resolved exclusively and finally by binding arbitration administered 
by the national arbitration forum (NAF) under its Code of Procedure then in effect (available via the Internet at 
<http://www.arb-forum.com> or via telephone at 1-800-474-2371). The arbitration will be limited solely to the 
dispute or controversy between customer and Dell. Neither customer nor dell shall be entitled to join or 
consolidate claims by or against other customer, or arbitrate any claim as a representative or class action or in a 
private attorney general capacity. This transaction involves interstate commerce, and this provision shall be 
governed by the Federal Arbitration Act 9 U.S.C. sec. 1-16 (FAA). Any award of the arbitrator(s) shall be final 
and binding on each of the parties, and may be entered as a judgment in any court of competent jurisdiction. Dell 
will be responsible for paying any arbitration filing fees and fees required to obtain a hearing to the extent such 
fees exceed the amount of the filing fee for initiating a claim in the court of general jurisdiction in the state in 
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mediation techniques in an online environment.9 Like traditional mediation, online mediation may be conducted 
using facilitative, evaluative, or transformative techniques.10 Unlike traditional mediation, however, the 
technology used to conduct the mediation may have a tremendous impact on its success at settling the dispute. 11 
In many instances, access to technology to conduct an online mediation may be the difference between 
attempting to resolve the dispute and simply allowing the perceived wrong to go uncorrected.12 Before 1995, 
ODR was largely unnecessary because military and academic institutions were the primary users of the 
Internet.13 As the Internet gained popularity and became commercialized, online disputes began to occur. As a 
result, the demand for an efficient dispute resolution forum emerged.14 In response, governments, universities, 
and private organizations encouraged and supported ODR's development.15  

                                                                                                                                                         
which you reside. Each party shall pay for its own costs and attorneys' fees, if any. However, if any party prevails 
on a statutory claim that affords the prevailing party attorneys' fees, or if there is a written agreement providing for 
fees, the Arbitrator may award reasonable fees to the prevailing party, under the standards for fee shifting 
provided by law. 
Dell, Inc., Dell's Online Policies, <http://www.dell.com/termsandconditions>, [18.06.2006]. Plaintiff claimed that 
Dell was required to meet the Standards because it had posted the BBBOnline Reliability Seal on its website. 
Stenzel, 2004 WL 1433657, at *5. However, the court rejected this argument finding the Standards were 
aspirational, rather than binding. Id. 
A few other cases have indirectly involved online dispute resolution. For instance, in Carmel v. Fleischman, No. 
B168437, 2005 WL 2143542, at *7 (Cal. Ct. App. Sept. 7, 2005), the parties to a real estate transaction agreed that 
a prevailing party in an adversarial proceeding (either arbitration or litigation) could recover attorney's fees from 
the non-prevailing party. This clause, however, would not be triggered unless the parties first “agree to mediate 
any dispute or claim arising between them out of this Agreement, or any resulting transaction, before resorting to 
arbitration or court.” Id. To satisfy the mediation requirement, one of the parties instituted proceedings on 
SquareTrade, an online mediation provider. Id. The other party, however, never responded to the e-mail sent by 
SquareTrade notifying the other party of the proceedings. The parties never did mediate online, although the 
parties did agree to mediate in person at a later date. Id. at *8. Because no mediation proceedings occurred, the 
non-prevailing party resisted the motion for attorney's fees. Id. The district court awarded attorney's fees on the 
basis that the non-prevailing party never refused to mediate, but only procrastinated sufficiently long to institute 
and complete legal proceedings. See id. at *9. On appeal, the California Court of Appeals determined the district 
court did not abuse its discretion in so holding. Id. 
In Alexander v. U.S. Credit Mgmt. Management, Inc., 384 F. Supp. 2d 1003 (N.D. Tex. 2005), the court was 
required to determine whether an agreement to arbitrate was valid under state and federal law. Id. at 1006. If 
enforced, the agreement would have required the parties to participate in online mediation followed by binding 
arbitration. Id. at 1004-05. However, because the court determined the contract was unenforceable, the plaintiffs 
were permitted to file their claim in court rather than undergoing the mediation-arbitration procedure. Id. at 1016. 

9  Ponte & Cavenagh, supra note 10, at 63; Ponte L. M., Throwing Bad Money After Bad: Can Online Dispute 
Resolution (ODR) Really Deliver the Goods for the Unhappy Internet Shopper?, Tul. J. Tech. & Intell. Prop., Vol. 
3, 2001, 55, 75-79 [hereinafter Ponte, Throwing Bad Money]. 

10  See Gibbons et al., supra note 6, at 32-35 (describing how each form of mediation may be conducted online and 
their limitations); Ponte, Throwing Bad Money, supra note 14, at 75-78 (discussing the use of facilitative 
mediation). 

11  See Katsh & Rifkin, supra note 10, at 93-116 (describing technology as the “fourth party” in online mediation); 
Gibbons et al., supra note 6, at 35 (noting technology can be used to “distance parties psychologically, to bring the 
parties together, to speed the process up, or slow the process down”); Katsh, supra note 8, at 285 (“While the goal 
of the ‘fourth party’ is to make information processing and information management resources available, this does 
not minimize the importance of any improvements that may occur in the future as to how efficiently data moves 
online from one party to another.”). 

12  This may be especially true if the parties live a great distance apart. See Goodman, supra note 12, ¶ 14 (“In fact, 
cyber-mediation may be the only feasible option for individuals who are unable to afford traveling long distances, 
or for those involved in e-commerce disputes for low dollar amounts.”). 

13  This may be especially true if the parties live a great distance apart. See Goodman, supra note 12, ¶ 14 (“In fact, 
cyber-mediation may be the only feasible option for individuals who are unable to afford traveling long distances, 
or for those involved in e-commerce disputes for low dollar amounts.”). 

14  See id. at 54-57; Katsh, supra note 8, at 276-77 (explaining that once commercial activities began to take place on 
the Internet, disputes began to arise and an efficient way to resolve those disputes was needed). 

15  See A.B.A. Task Force, supra note 10, at 434-35 (noting the European Union and United States issued statements 
committing themselves to the use of fair and effective ODR and the Federal Trade Commission's development of 
an online forum for consumers to file complaints about e-commerce transactions); Katsh & Rifkin, supra note 10, 
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Online dispute resolution (ODR) has emerged as the theoretical frontrunner in settling low-value, cross-
border e-commerce disputes between consumers and businesses from separate countries. 16 In the e-commerce 
context, online dispute resolution is a means of settling disputes between consumers and businesses by utilizing 
the very medium that brought them together in the first place - the Internet. The available methods of resolving 
disputes range from the formal - arbitration - to the informal - mediation, direct negotiation between the parties, 
and automated negotiation (“blind-bidding” – Ex. Cyber Settle).17 To date, one of the strongest thriving 
examples of online dispute resolution is the program designed by EBay. 

 
The EBay Example 

Returning to the idea for online dispute resolution emerged out of a recognition that disputes would 
grow as the range of online activities grew.18 The origins of ODR, therefore, are traceable to a very simple 
insight, namely that the more transactions and interactions there are online, the more disputes there will 
be.19 In addition, it was understood that the Internet, since it was an information resource, should be able to 
support information-dependent activities such as dispute resolution.20 In other words, the Internet was part 
of the problem, in that it generated disputes, but it was also part of the solution in that resources might be 
found online to respond to disputes.21  

EBay is an online auction site with over 125 million registered users and where over 24 million items 
are offered for sale each day.22 EBay makes it possible for sellers to sell to buyers who may be located 
anywhere.23 EBay itself is not a party to any transaction and, in general, assumes no responsibility for 
problems that arise between buyers and sellers.24 In 1999, EBay decided that having a dispute resolution 
process might further enhance trust between buyers and sellers. It therefore authorized the Center for 
Information Technology and Dispute Resolution25 at the University of Massachusetts to conduct a pilot 
project to test the viability and value of a dispute resolution process that would allow parties who could not 
resolve some problem by themselves to receive expert assistance from a mediator. In what was the first 
large scale use of ODR, the Center handled over two hundred disputes during a two week period.26  

Several months after the completion of the University of Massachusetts pilot project, EBay selected 
SquareTrade.com to be its dispute resolution provider.27 SquareTrade's approach to ODR differed from the 
University of Massachusetts approach in two ways, each of which represented an important advance in 
ODR.28 First, before providing a human mediator, SquareTrade added a technology-supported negotiation 

                                                                                                                                                         
at 58-61; Katsh, supra note 8, at 277 (“[T]he Internet was part of the problem, in that it generated disputes, but it 
was also part of the solution in that resources might be found online to respond to disputes.”). 

16  Wahab M., Globalisation and ODR: Dynamics of Change in E-Commerce Dispute Settlement, INT'l J. L. & 
INFO. TECH., Vol. 12, 2004, 123, 152. 

17  Tyler M. C., Bretherton D., Online Alternative Dispute Resolution, Vindobona J. Int'l Com. L. Arb., Vol. 7, 2003, 
199, 203. 

18  49 NYLSLR 271; New York Law School Law Review: Bringing Online dispute Resolution to virtual worlds: 
creating Processes Through Code, 2004-2005.  

19  See Id. 
20  See Id. 
21  See Id. 
22  See Id. 
23  See Id. 
24  49 NYLSLR 271; New York Law School Law Review: Bringing Online dispute Resolution to virtual worlds: 

creating Processes Through Code, 2004-2005.  
25  The Center for Information Technology and Dispute Resolution, at <http://www.umass.edu/dispute>, 

[29.08.2004]. 
26  Katsh et al. E., E-Commerce, E-Disputes, and E-Dispute Resolution: In the Shadow of eBay Law, Ohio St. J. on 

Disp. Resol., Vol. 15, 2000, 705, 710. 
27  49 NYLSLR 271; New York Law School Law Review: Bringing Online dispute Resolution to virtual worlds: 

creating Processes Through Code, 2004-2005.  
28  See Id. 
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process in which parties could try to resolve the dispute themselves before requesting a mediator.29 Second, 
SquareTrade employed the Web rather than email as the means for communicating with and working with 
the disputants.30 

The manner in which SquareTrade employs the Web illustrates how even relatively small changes in 
how communication occurs can have large consequences.31 Most of the people who file complaints with 
SquareTrade have already tried to negotiate via email and have reached impasse.32 Not only do parties 
seem more willing to negotiate via the Web than via email but the negotiations are more frequently 
successful.33 The Web site designed by SquareTrade provides a more structured set of exchanges between 
the parties than occurs with email. SquareTrade knows that almost all EBay disputes fall into about ten 
categories.34 This allows it to create forms which the parties fill out and these forms clarify and highlight 
both what is dividing the parties and what solutions are desired.35 While parties do have an opportunity to 
describe concerns in their own words, the forms and the form summaries that parties receive inevitably 
reduce the amount of free text complaining and demanding that is done, a result that appears to have the 
effect of lowering the amount of anger and hostility between the parties.36 

Negotiation is, by definition, between the disputants with no third party present. Using the Web in 
the SquareTrade manner adds a novel element to traditional negotiation, a kind of “virtual presence.”37 The 
Web site, particularly the forms that are employed, frames the back and forth communication and provides 
some of the value that might otherwise be provided by a mediator.38 There are no algorithms at work that 
analyze responses and thus this is only a first step toward a more sophisticated online negotiation process.39 
The more that technology works with the parties in negotiation, however, the less clear the classic 
distinction between negotiation and mediation will be, which means every ODR protocol should reference 
the benefits of a third party neutral (mediator).40 

When Web-based negotiation fails, SquareTrade provides a human mediator for a fee of twenty 
dollars.41 The Web interface is still employed but the conversation is facilitated by a human third party 
neutral. Use of the Web provides a structure and format that allows parties to participate whenever they 
wish and with a mediator who may be located anywhere.42 The EBay model allows for efficient dispute 
resolution, which by its own definition allows for consumer empowerment.43 

 
E-commerce 

Electronic commerce, commonly known as e-commerce, is a type of industry where buying and 
selling of product or service is conducted over electronic systems such as the Internet and other computer 
networks.44 Electronic commerce draws on technologies such as mobile commerce, electronic funds trans-
fer, supply chain management, Internet marketing, online transaction processing, electronic data 

                                                 
29  See Id. 
30  See Id. 
31  See Id. 
32  See Id. 
33  See Id. 
34  49 NYLSLR 271; New York Law School Law Review: Bringing Online dispute Resolution to virtual worlds: 

creating Processes Through Code, 2004-2005.  
35  See Id. 
36  See Id. 
37  See Id. 
38  See Id. 
39  See Id. 
40  49 NYLSLR 271; New York Law School Law Review: Bringing Online dispute Resolution to virtual worlds: 

creating Processes Through Code, 2004-2005.  
41  See Id. 
42  See Id. 
43  See Id. 
44  <http://en.wikipedia.org/wiki/Electronic_commerce>.  
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interchange (EDI), inventory management systems, and automated data collection systems.45 Modern 
electronic commerce typically uses the World Wide Web at least at one point in the transaction's life-cycle, 
although it may encompass a wider range of technologies such as e-mail, mobile devices social media, and 
telephones as well. 46 Electronic commerce is generally considered to be the sales aspect of e-business.47 It 
also consists of the exchange of data to facilitate the financing and payment aspects of business transactions. 
E-commerce can be divided into: 1) E-tailing or "virtual storefronts" on websites with online catalogs, 
sometimes gathered into a "virtual mall;" 2) The gathering and use of demographic data through Web contacts 
and social media Electronic Data Interchange (EDI), the business-to-business exchange of data E-mail and fax 
and their use as media for reaching prospective and established customers (for example, with newsletters).48 
The course of the rest of this paper will focus on business to Consumer (B2C).  

When addressing issues regarding Ecommerce, there are certain public policy issues that any 
government would need to focus on in drafting regulations to resolve disputes.49 These policy issues 
include, but are not limited to, the following: 1) bridging the “digital divide” or promoting access to 
inexpensive and easy access to information networks; 2) legal recognition of ecommerce transactions; 3) 
consumer protection from fraud; 4) protection of consumers’ right to privacy; 5) legal protection against 
“cracking” or unauthorized access to computer systems; and 6) protection of intellectual property.50 Any 
measures to regulate these policy concerns must be included within the country’s legal framework directing 
ecommerce.51 Governments must adopt policies, laws and incentives that focus on promoting trust and 
confidence among e-commerce participants and developing a national framework that is compatible in an 
international arena. 52 These considerations should include the following: 1) contract enforcement; 2) 
consumer protection; 3) liability assignment; 4) privacy protection; 5) intellectual property rights; and 6) 
cross-border trade.53 

 
American and European Union Comparison Ecommerce Dispute Resolution 

Unfortunately, many countries and international organizations, including the U.S. and the European 
Union (EU), have not successfully adapted their laws to the new and emerging electronic marketplace. This 
has created a growing need for new jurisdictional rules and more effective means of cross-border dispute 
resolution has been widely recognized by both the U.S. and the European Union. 54 

 “To date there are no legally binding international principles setting out procedural safeguards 
governing the accessibility, independence, transparency, and cost, among other issues for ADR services in 
business to consumer cases (B2C)?”55 Yet, establishing and maintaining a well-regulated system of online 
dispute resolution has been recognized by all western countries as the most crucial step in increasing 

                                                 
45  See Id. 
46  See Id. 
47  See Id.  
48  See Id. 
49  <https://blu172.mail.live.com/default.aspx?id=64855(2013)>. 
50  See Id. 
51  See Id. 
52  See Id. 
53  See Id. 
54  See, e.g., ABA Task Force on Electronic Commerce and Alternative Dispute Resolution, Addressing Disputes in 

Electronic Commerce, Aug. 2002, <http://www.abanet.org/dispute/documents/FinalReport102802.pdf>, [herei-
nafter ABA Task Force]; Council Regulation (EC) No. 44/2001 of 22 December 2000 on Jurisdiction and the Re-
cognition and Enforcement of Judgments in Civil and Commercial Matters, 2001 O.J. L12/1, [hereinafter Brussels 
Regulation]. 

55  OECD Workshop on Consumer Dispute Resolution and Redress in the Global Marketplace, Background Report, 
16 (2005), <http:// www.oecd.org/dataoecd/59/21/34699496.pdf>, [14.10.2008], [hereinafter OECD Background 
Report]. 
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consumer confidence in the electronic marketplace and thereby increasing the overall level of electronic 
commerce. There have been numerous attempts to develop voluntary or “soft-law” principles.56  

At the international level, the Organization for Economic Co-Operation and Development (OECD) E-
Commerce Guidelines, as well as the International Standards Organization (ISO), advise that “online dispute 
resolution mechanisms should provide ‘effective resolution of the dispute in a fair and timely manner and 
without undue cost or burden to the consumer.”57 The OECD is an international group which includes 
members from thirty democracies, including most EU Member States and the U.S.58  

At the regional level, the European Commission has issued two reports, one covering the use of 
arbitrators in cross-border consumer disputes59 and the other discussing the facilitation of resolving disputes 
by mutual consent of the parties60 (i.e., through mediation, automated negotiation, etc.). 61 The report 
governing the use of arbitrators includes seven principles, including principles of “independence; 
transparency; adversarial proceedings; effectiveness; legality; liberty and representation.”62 The second report, 
which governs out-of-court procedures for facilitating a mutual agreement between the parties “includes four 
principles relating to the impartiality; transparency; effectiveness; and fairness of the procedure.” 63 

As early as seven years ago, the U.S. Federal Trade Commission (FTC) issued recommendations and 
highlighted the need for procedural safeguards in various alternative dispute resolution mechanisms, including 
ODR.64 The FTC Report, though non-binding and not implemented by the U.S. federal government, suggests 
a general recognition by the U.S. of the overriding importance of procedural safeguards in ODR systems.65 

Along with the OECD and other international organizations, the European Union has a strong policy of 
promoting alternative dispute resolution programs in e-commerce and cross-border disputes.66 In October 
2001, the European Commission launched an impressive system aimed at encouraging the use and 
development of alternative dispute resolution in cross-border e-commerce transactions - the European Extra-
Judicial Network (EEJ-Net).67 EEJ-Net required participating Member States to provide centralized “clearing 
houses” where consumers could gain information and assistance on the alternative dispute resolution 
process.68 In January 2005, this network of participating states merged with the European Consumer Centers 
“Euroguichet” to form the “European Consumer Centers Network” (EEC-Net), “with the aim of providing 
European consumers a full range of services from information through to dispute resolution.”69 In order to be 
a part of EEC-Net, EU Member States must have adopted the procedural safeguards outlined in the two 
aforementioned European Commission recommendations for dispute resolution.70  

                                                 
56  Id. 
57  See Id. 
58  OECD Recommendation on Consumer Dispute Resolution and Redress, 2007, 2, 

<http://www.oecd.org/dataoecd/43/50/38960101.pdf>, [13.10.2008];  
<http://www.oecd.org/dataoecd/43/50/38960101.pdf>, [13.10.2008]. 

59  Commission Recommendation of 30 March 1998 (EC) on the Principles Applicable to the Bodies Responsible for 
Out-of-Court Settlement of Consumer Disputes O.J., L 115, 1998, 32, <http://eur-lex.europa.eu/ LexUriServ/Lex 
UriServ.do?uri=OJ:L:1998:115:0031:0034:EN:PDF>, [10.10.2008]. 

60  Commission Recommendation of 4 April 2001 (EC) on the Principles for Out-of-Court Bodies Involved in the 
Consensual Resolution of Consumer Disputes, <http://ec.europa.eu/consumers/redress/out_of_court/adr/acce_ 
just12_en.pdf>, [10.10.2008], [hereinafter EC Recommendation Principles].  

61  See Tyler M. C., Bretherton D., Seventy-Six and Counting: An Analysis of ODR Sites, 2003, 6-7, <http:// 
www.odr.info/unece2003/pdf/Tyler.pdf>, [10.10.2008] (listing the different methods of dispute resolution used by 
various ODR websites in the United States and the European Union). 

62  OECD Background Report, supra note 13, at 16. 
63  Id. 
64  Federal Trade Commission, Consumer Protection in the Global Electronic Marketplace, <http:// www.ftc. 

gov/bcp/icpw/lookingahead/lookingahead.shtm>, [16.10.2008] [hereinafter FTC Report]. [hereinafter FTC 
Report]. 

65  See Savage C. A., Culture and Mediation: A Red Herring, Am. U. J. Gender & L. 269, Vol. 5, 1996, 291. 
66  OECD Background Report, supra note 13, at 19-20. 
67   Id.  
68   Id. at 20. 
69   See Id. 
70  See Id. at 16. 
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The U.S. has not adopted a similar campaign, despite the FTC's recommendation to “encourage 
initiatives to better inform consumers.”71 The American Bar Association (ABA) has probably been the 
most outspoken private organization to recognize the need for education and protection of consumers 
engaging in electronic commerce. In 2002, the ABA issued a set of “Recommended Best Practices by 
Online Dispute Resolution Service Providers,” in which it referred to the absence of many informational 
structures for consumers and businesses to make informed choices about e-commerce and ODR as one of 
the “largest problems” in e-commerce dispute resolution.72  

The benefits and drawbacks to a system of online dispute resolution have been discussed in scholarly 
journal articles, reports from international organizations like the OECD, and findings of various consumer 
protection groups, just to name a few. The advantages of ODR include cost savings and convenience, better 
communication and avoidance of complex jurisdictional issues.73 Of the advantages, cost savings and 
convenience are the most obvious.74 The cost saving benefit stems from the lack of a need to rent rooms, 
require people to travel, pay for a scheduling coordinator or pay any other administrative fees for a face to 
face mediation or other ADR service.75 The convenience speaks for itself. Parties with computers do not 
even need to leave there own home and, if not, find access to a computer with having to travel.76 ODR also 
potentially provides for better communication.77 It provides parties the ability to edit their communication 
over impulsive responses in face to face mediation.78 Finally, there is no need to worry about what court 
will have jurisdiction over a dispute.79 Since disputants bind themselves via agreement, jurisdictional issues 
can be avoided.80 Conversely, ODR also has some arguable disadvantages.81 ODR is best suited to a limited 
range of disputes.82 These issues need to basically be limited to issues to monetary compensation or 
replacement of goods.83 Also, the parties never get to develop a personal connection with the mediator and 
as such may not trust the mediator as much.84 Some pundits also believe that unless the services are free 
they will still remain cost prohibitive.85 Additionally, it may be harder to ensure participants of the security 
of confidential information.86 

Despite the vast amount of knowledge and literature, it is worth outlining some of the most 
prominent and convincing arguments on both sides of the debate. This objective dissemination of ideas will 
prove beneficial when crafting a reasonable solution to a seemingly unsolvable dilemma - namely, how can 
a system of online dispute resolution be created so that the benefits are emphasized and the drawbacks are 
mitigated, while simultaneously being so universal that both the U.S. and the European Union will agree on 
its validity and application?87  

Since ODR has emerged as the theoretical frontrunner in dealing with cross-border e-commerce 
disputes, there is certainly an abundance of scholarly research praising this new form of dispute resolution. 

                                                 
71  FTC Report, supra note 25. 
72  ABA Task Force, supra note 4, at 26-27. 
73  5 APPALJL 275, Appalachian Journal of Law: FUSSES THAT FIT ONLINE: ONLINE MEDIATION IN NON-

COMMERCIAL CONTEXTS, Spring 2006 (292). 
74  See Id. 
75  See Id. 
76  See Id. 
77  See Id. 
78  5 APPALJL 275, Appalachian Journal of Law: FUSSES THAT FIT ONLINE: ONLINE MEDIATION IN NON-

COMMERCIAL CONTEXTS, Spring 2006 (292). 
79  Id. 
80  Id. 
81  27 JMARJCIL 81, John Marshall Journal of Computer & Information Law: Vitual Venues: Improving Online 

Dispute Resolution as an Alternative to Cost Intensive, Fall, 2009, 82. 
82  Id. 
83  See Id. 
84  See Id. 
85  See Id. 
86  See Id. 
87  See Id. at 31. 



 

 370 

ODR is generally extolled for its efficiency, cost-effectiveness and its ability to increase access to the 
justice system by disadvantaged groups.88 The benefits of online dispute resolution are most easily 
illuminated when ODR is compared with traditional litigation. ODR removes some of the burdensome 
jurisdictional rules, the glacially slow nature of the traditional court process and, at least with respect to 
voluntary forms of mediation and negotiation, and the problematic conflict of law issues. 89 In the U.S., the 
inherent ambiguities in such personal jurisdiction issues as “minimum contacts” and “purposeful 
availment” are eliminated by resort to online dispute resolution.90 Likewise, the European Union's concern 
for transparency and fairness in contractual bargaining between businesses and consumers is extended to 
the dispute resolution process when parties meet on an even playing field.91  

While greater use of videoconferencing will add further depth to online ADR, invariably there will 
be some loss of cues from face-to-face methods. Reduced communication cues create an atmosphere of 
heightened ambiguity. This increased ambiguity leads to increased error - where one party misconstrues the 
other and may assume that they have sinister motives. On the other hand, lack of face-to-face 
communication has its advantages, too. Reduced visual communication cues permits parties to focus more 
on substantive issues, thereby avoiding negative emotion from visual or audio contact and lessening the 
overall level of emotional stress inherent in conflict resolution. Given the wide range of dispute resolution 
methods, though, it is not easy to determine precisely which methods have a tendency to accentuate or 
mitigate the drawbacks emanating from a lack of face-to-face communication. In any event, awareness of 
the three benefits of ODR - efficiency, cost-effectiveness, and increased access to justice - and the two 
drawbacks - compromised procedural and substantive due process and reduced communication cues - will 
prove invaluable when crafting the specific details of a reasonable agreement between the United States 
and the European Union. However, the benefits and drawbacks of ODR itself pale in comparison to the 
importance of a thorough discussion and analysis of the divergent rules, practices, and general theories of 
consumer protection between the U.S. and EU. 

Not only does ODR provide some time-saving procedural benefits, it also has the much-heralded 
advantage of increasing access to the legal system by sharply reducing costs. The cost of paying for online 
dispute resolution services, whether to send the dispute to an arbitrator or to provide a forum for the parties 
to come to a mutual agreement through mediation, is a mere trifle compared with the expensive proposition 
of litigation, especially in an international forum.92 However, this does not leave ODR without its 
challenges, which include due process, funding and attracting disputants to ODR. 

 
Due Process 

In ODR consumers are one-time or sporadic purchasers while businesses are repeat players, dealing 
with dozens of cases at any given time.93 This increases the imbalance where businesses are likely to make 
more informed choices than consumers. For this reason, it may be preferable if outside bodies set standards 
ensuring procedural fairness in B2C processes.94 Due process rights need to be respected, but that is not 
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sufficient, consumers need to perceive that their rights are being respected too.95 Hence, due process 
requirements and counterpoise are paramount when there is power imbalance between the disputants.96 In 
this regard, key procedural issues should be taken into account: the need for impartiality, the selection of 
third neutral parties, representation in inquisitive procedures and the supervision of ODR providers.97 
Judicial enforcement or self-enforcement mechanisms are also required for the success of ODR services.98 

The most consistent and convincing criticisms of ODR consistently stems from due process 
concerns. In both the United States and the European Union, due process arguments are inevitably of 
paramount importance in assessing the pros and cons of any suggested modifications or alternatives to a 
traditional system of justice. Ideas of “due process,” including the confrontation of parties and witnesses, 
the right to a trial by jury, and the ability to present evidence, are all features of the U.S. legal system which 
can be blunted by ODR systems that often employ a single decision-maker and deny recourse to appeals or 
judicial review except in very limited circumstances.99 It may be tempting to write off such ideas in the face 
of all the time and money-saving benefits listed above; but, an outright dismissal of a principle so firmly 
embedded in the fabric of both the United States and the European Union would miss the point of trying to 
find a solution that both can agree upon. Given the European Union's practice of automatically nullifying 
contracts that contain mandatory arbitration clauses, there is a need to create an online dispute resolution 
system that is as consumer friendly and as close to providing all the procedural safeguards of traditional 
court systems as possible. In fact, the European Commission has made it clear that it will not support an 
ADR system requiring all ADR avenues to be exhausted before the right to seek redress in court is 
granted.100 Aside from concerns over mandatory dispute resolution provisions and substantive fairness in 
ODR programs, another insightful and convincing criticism of online dispute resolution deals with 
fundamental issues of human nature and potential miscommunication.101  

 
Funding 

The first identified challenge faced by the ODR industry in the B2C field is the provision of funding 
for creating and maintaining ODR service providers whilst ensuring their impartiality. Private funding may 
secure sufficient income but it may also jeopardize the independence of an ODR service provider, 
especially in B2C transactions where a unilateral fees model from the business seems to be the most 
common way to encourage consumer’s participation.102 In order to avoid a perception of bias Katsh and 
Rifkin suggest that the ODR provider should clearly admit if there is any funding given by the business.103 
Transparency should be complemented with additional mechanisms to ensure impartiality, such as systems 
to handle complaints when procedures were not followed.104 

Most ethical rules for dispute resolution practice state that the fee for dispute resolution process 
cannot be contingent on the outcome of the case. For instance, actions of the mediator can be easily 
affected by such conditional compensation, allowing an inequitable settlement or lowering the expectations 
of one party to force an early settlement.105 Although, in some circumstances economic incentives may 
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create problems in the neutrality of human managed ADR process, the same bias concerns may not rise in 
an ODR process where automated processes are used, e.g. CyberSettle.com.106 

If an online business considers that the use of ODR is necessary for its development it will subsidize it. 
This is the case as regards EBay, which funded SquareTrade in order to promote trust in its online auctions. 
Consumers International argues that ODR services should be provided for free or for a moderate cost. Rule 
suggests the charge of a low fee to discourage frivolous claims, but he warns that if fees are too high, parties 
may not use ODR.107 Frivolous claims can also be avoided by charging an administration fee that could be 
returnable if the consumer succeeds wholly or partly in the claim. 

Some successful ODR providers, such as the Austrian Internet Ombudsman, benefit from public 
funding.108 This removes bias concerns of private financial support; yet this may result in a heavy burden for 
taxpayers.109 In some jurisdictions dispute resolution is seen as a necessary public service. An example of this 
would be Spain, where the law does not allow the operation of dispute resolution services for-profit.110 This 
approach however discourages the development of the private ODR industry. It can be argued that for-profit 
ODR services, as a form of e-commerce, could be allowed as long as they provide transparent services that 
are monitored by public authorities. This is particularly necessary when ODR services are used for resolving 
disputes between parties with unequal bargaining power (B2C disputes) and when the costs of dispute 
resolution (and due process) are reduced in order to deliver a cost-effective ODR process. 

 
Attracting Users 

Another major identifiable challenge to ODR is convincing parties to trust and use an ODR service.111 
When an individual has submitted a complaint to an ODR service that is not linked to the other party the real 
challenge is to convince the party to participate. 112This is particularly difficult when there is an imbalance of 
power between the parties. Participation may also vary depending on the chosen ODR procedure.113 In case of 
arbitration it would be easier to engage when parties have agreed before the dispute arises. 

This however may present legal problems within the EU, unless it is a non-binding arbitration, or 
binding only for the business and not for consumers.114 In the case of mediation it would be less problematic 
to obtain parties’ participation, especially when there is no significant imbalance of power between the 
parties, where there is an interest in maintaining the relationship and when the dispute is not highly 
confrontational. Additional incentives can be created in order to encourage parties’ participation. In EBay for 
example, buyers’ feedback encourages a seller’s participation since the seller wants to avoid negative reviews. 
Also intermediaries, such as lawyers, consumer organizations and chambers of commerce, may influence the 
type of dispute resolution mechanisms sought by the parties.115 

Katsh and Rifkin observe that businesses may be reluctant to offer ODR in case their customers 
would interpret that disputes arise often.116 They suggest that ODR may enhance trust in a transaction if 
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consumers are well informed, not just about their rights, but assuring them that they have also the tools to 
enforce them.117 For ODR to be trust building, it needs to be advertised appropriately. ODR is frequently 
offered in the context of affiliation programs −i.e. Trustmark. Traders generally affiliate to these schemes 
on a voluntary basis to enhance consumer confidence. In this context, the goal of ODR is not just to settle 
disputes but also to increase consumer confidence in e-commerce.118 

Generally, the differences between the United States and the European Union in the e-commerce 
context are characterized by the latter being far more consumer protectionist than the former.119 While the 
U.S. tends to focus more on issues like fraud and cyber-crime,120 the EU has geared many of its policy 
initiatives toward the ultimate goal of increasing the overall level of e-commerce by building consumer 
confidence in the electronic marketplace.121 In other words, the U.S. seeks to bring cyber-criminals to 
justice, whereas the EU seeks to build consumer confidence with policies explicitly geared toward that 
purpose. At first glance, it would appear that the U.S. and EU are reaching the same destination, just on 
through different paths; both are protecting consumers, but one chooses to do so by catching predators that 
lurk in the Internet's back alleys, while the other accomplishes it by direct policy initiatives. However, a 
simple comparison of the two systems reveals deeply embedded cultural differences with respect to internet 
regulation, principles of contract formation and validity, and, of course, e-commerce policies. 

America's policy toward e-commerce and consumer protection in general, can best be described as 
pro-business, self-regulatory, and minimalist.122 Unlike the EU, the United States fosters a program of 
providing incentives for e-businesses to offer dispute resolution procedures, rather than promulgating 
highly protective consumer rights. Even in the face of consumer complaints, calls from the American Bar 
Association,123 and the Federal Trade Commission's international discourse on the need for greater 
consumer protections, 124 the United States still refrains from formally regulating e-commerce dispute 
resolution methods. By deferring to state statutes and state court decisions, as well as documents like the 
Uniform Commercial Code, the federal government can easily minimize domestic pressure to adopt a more 
consumer-protectionist regime. 

Intuitively, the average consumer, who purchases low-value products online and has severely limited 
bargaining power against e-businesses, will not consider the possibility that the federal government can 
provide him with much greater consumer protections, or that highly protectionist regimes like those in the 
EU - the world's second-largest e-commerce player 125 - even exist. Likewise, the average consumer 
probably has no idea that consumer protection groups are fighting for change in this area of law on a daily 
basis. Thus, given the large disparities in bargaining power and the average consumer's relative lack of 
knowledge about international practice, the American government ostensibly has very little incentive to 
adopt a more consumer protectionist regime. 

Unlike the EU, the American system of e-commerce regulation places the burden of finding 
additional terms and conditions located in the fine print of standard-form contracts on the consumers. 126 
Thus far, the U.S. does not require transparency and complete disclosure on the part of e-businesses before 
a contract for the sale of goods will be considered finalized. 127 This pro-business stance on commercial 
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transactions is not surprising; it is merely an extension of America's contract law principles in traditional 
face-to-face retail transactions. 128 Several interesting federal and state court opinions show just how far 
American courts are willing to go in order to affirm and propagate a system of pro-business legal rules. 

The European Union is, without question, far more protective of its consumers than the United States. 
While the U.S. system emphasizes efficiency and costs and places the burdens on consumers to discover any 
additional terms, the EU seeks to encourage commercial activity by balancing the playing field between 
consumers and businesses through extensive consumer protection laws and policies. Unlike the U.S., the EU 
requires complete transparency as to terms and conditions of a consumer contract throughout the entire 
contracting process. The EU approach requires e-businesses to fully disclose all terms and conditions before 
any agreement is finalized, such as any hidden terms in the fine print or in materials subsequently delivered 
with the goods.129 

Perhaps it is this goal of leveling the playing field that has resulted in the European Union taking the 
lead in producing policy initiatives to regulate e-commerce and online dispute resolution in particular. While 
the U.S. government is hesitant to regulate the Internet, the European Union has not allowed this new medium 
to slow down its level of regulatory activity. The EU has adopted a policy of simply extending its consumer 
protection laws in traditional face-to-face transactions to those occurring on the Internet.130  

Thus, one of the most important contributions made by the E-Commerce Directive to the system of e-
commerce in the European Union was its opening of the door for all Member States to increase the level of e-
commerce in the EU. The EU E-commerce Directive requires member states to establish alternative dispute 
resolution procedures for e-commerce contracts and to provide ODR provisions.131 The aim is to provide 
businesses and consumers with some assurance of legal certainty.132 The “Internal Market Clause,” which 
states services is subject to the law of the member state where the service is provider is established.133 The 
directive is aimed at increasing cooperation between member states and enhancing self-regulation.134 
Services covered by the directive include: 1) online publications; 2) online selling of products and services; 
3) online advertising; 4) professional services; 5) internet and entertainment services; and 6) services 
provided free of charge (ex. Advertising).135 

The “Regulation on Online Dispute Resolution” (ODR Regulation) is designed to create a single EU 
ODR system.136 This would allow ecommerce users from all member states to resolve all disputes online 
without having to go to court.137 The ODR system is linked to the national member state ADR entities 
adhering to the commission’s rules.138 The goal is to create an ADR system based on a common set of 
rules.139 This would call for ODR facilitators with similar training and skills in each member state. 140 Any 
resulting settlements would be required to be delivered within thirty days.141 The problem is that the ADR 
procedures for resolving consumer disputes based on ecommerce transactions is incomplete and 
confusing.142  
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Historically, half of the existing ADR schemes offer the ability to submit complaints online, but the 
ability to utilize ODR is missing.143 Until resolved, this takes away the saving of time and expedited 
facilitated communication designed by the online process. 144 

With these electronic contracting provisions in place, it was only a matter of time before the 
European Union began regulating the jurisdictional issues arising from cross-border e-commerce disputes. 
This action took the form of what is popularly known as the Brussels Regulation.145  

The European Union has implemented several programs and initiatives to ensure substantive and 
procedural fairness in the dispute resolution process, as well as encouraging the use of dispute resolution 
mechanisms among consumers. The European Commission has made several recommendations on 
procedural safeguards in the dispute resolution process, among them, principles of “independence; 
transparency; adversarial proceedings; effectiveness; legality; liberty and representation” in proceedings 
before arbitrators.146  

The EU has also issued recommendations for ensuring procedural safeguards in the use of mediators 
for resolving disputes, including “four principles relating to the impartiality; transparency; effectiveness; 
and fairness of the procedure.”147 Likewise, the European Union has established a program called EEC-Net, 
which serves to encourage the dissemination of information pertaining to dispute resolution mechanisms 
available to consumers, as well as actually providing dispute resolution services through a number of 
“clearing houses” located in each Member State.148  

Based on the foregoing information, the divergent policy goals and theories of consumer protection 
between the United States and the European Union become readily apparent. The U.S. system of e-
commerce regulation can best be described as pro-business, self-regulatory, and minimalist.149 Its primary 
concerns are with efficiency and reducing costs.  

Returning to the idea for online dispute resolution emerged out of a recognition that disputes would 
grow as the range of online activities grew.150 The origins of ODR, therefore, are traceable to a very simple 
insight, namely that the more transactions and interactions there are online, the more disputes there will 
be.151 In addition, it was understood that the Internet, since it was an information resource, should be able 
to support information-dependent activities such as dispute resolution.152 In other words, the Internet was 
part of the problem, in that it generated disputes, but it was also part of the solution in that resources might 
be found online to respond to disputes.153 

As stated above, the European Union's policies can best be characterized as pro-consumer and its 
primary concerns are leveling the playing field between consumers and businesses and fostering a regime 
of transparency and full disclosure of all relevant contractual terms in the e-commerce setting.154 
Furthermore, the United States allows mandatory arbitration agreements between consumers and business 
at the contract formation stage, 155 whereas the European Union only permits arbitration agreements to be 
entered into after the dispute arises.156  
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Getting the differences in regulating e-commerce between the U.S. and EU out in the open permits a 
more clear and objective analysis of how the two can come to an agreement on dispute resolution 
mechanisms in B2C cross-border e-commerce disputes. An argument can be made that one of the most 
effective vehicle for creating a consensus between the U.S. and EU is through the use of a treaty. 

 
Bilateral Treaty 

The benefits of using a treaty are two-fold. First, a treaty is legally binding, which means it has the 
potential to produce far greater results than any voluntary or “soft-law” principles currently in operation.157 
Second, a treaty between the U.S. and EU – two of the largest e-commerce players, respectively158 - is 
likely to encourage other countries to follow suit. Perhaps the treaty could begin as a bilateral one, but will 
end as a multinational convention on e-commerce dispute resolution. Obviously, this begs the question, 
how can a treaty possibly resolve the extremely divergent theories of consumer protection and e-commerce 
regulation between the U.S. and EU? The most simplistic answer is that the industry to a very large extent 
will be self-regulatory. The E-businesses depend upon customer satisfaction for continued success. With 
the largest E-businesses, such as EBay and Amazon, seller rankings are actually posted next to the goods 
for sale. Since there is invariably more than one seller for any given product, there is a built in incentive for 
the individual seller to keep their consumer ranking as high as possible. While the overriding E-business 
has an incentive to provide a forum for online dispute resolution to resolve disputes between consumers 
and sellers utilizing the host site. For smaller E-businesses, they are subject to consumer blogs and rating 
websites that dominate the internet. In either case, if the customer is dissatisfied they will take to the same 
medium (i.e. the internet) they used to buy the product to make their complaint known to all other online 
consumers.  

  
Benefits of a Treaty 

The benefits of having a legally binding agreement between the U.S. and EU with respect to dispute 
resolution in cross-border e-commerce disputes are numerous indeed. A treaty will accomplish the 
American goal of efficiency and progress in this area, while simultaneously accomplishing the EU's goal of 
effective consumer protection. It will give global e-businesses a sense of uniformity, as they will have a 
legally binding treaty to refer to on questions of general e-commerce business practices. A treaty will also 
give consumers a sense of confidence in the global marketplace since knowledge of a legally binding 
agreement between the U.S. and EU – two of the largest e-commerce players in the world - would foster 
confidence in a stable and organized dispute resolution regime; thereby increasing the overall level of e-
commerce in both the U.S. and EU, and possibly around the world. 

 
Disadvantages of a Treaty 

To be fair, there are some drawbacks to implementing a reform of this nature through the use of a 
treaty; but when one compares a treaty's benefits with some of the attempts at creating “soft law” by the 
OECD and the ABA, to name a couple, the drawbacks do not seem as bad. One major drawback to using a 
treaty stems from its subsequent interpretation by domestic and international tribunals. Any legally binding 
document, especially one which purports to bind sovereign states, must be drafted with an inherent 
vagueness. Inherent vagueness, in any regulation of an industry as large as E-business, is extremely 
dangerous. As ambiguities lead to conflict, the parties will be back in the position where they first began 
with a low cost dispute looking for a quick and inexpensive way to resolve their conflict. As such, any such 
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treaty would need to address this issue directly by outlining protocols with clear and concise language 
designed to avoid interpretational ambiguities. 

 
Alternatives to a Treaty 

Some alternatives to a treaty are voluntary or “soft law” principles, which, as the name implies, are 
not legally binding, and customary international law, which is akin to U.S. common law, but takes even 
longer to change.159 In the end, a treaty between the U.S. and EU with respect to cross-border dispute 
resolution in e-commerce cases is the best vehicle for creating a legally binding document that will 
hopefully take into account the many divergent theories of consumer protection and Internet regulation 
between the U.S. and EU. In other words, the benefits of using a treaty outweigh the drawbacks. 

Finally, online dispute resolution resolves jurisdictional issues by eliminating complicated questions 
about which court and country a consumer should file suit, and which country's laws will ultimately govern 
the dispute. Furthermore, the cost associated with litigation in an international forum can be reduced by 
providing dispute resolution services on the Internet, where contesting parties will never leave their own 
homes, except in circumstances when they need to go to one or another of the “clearing houses” discussed 
below. While the benefits of a treaty between the U.S. and EU are clear, practical implementation of the 
treaty's terms remains an issue; however, it is not an impossible one. 

 
Conclusion 

In conclusion, an analysis of the American and European Union Ecommerce Dispute Resolution 
issue, shows there is still much progress to be made in the regulation of e-commerce cross-border dispute 
resolution. While the U.S. and the EU have markedly divergent theories of e-commerce regulation, contract 
formation, and consumer protection, the two are fully capable of coming to an agreement on the proper 
course of alternative dispute resolution. Whether or not the best vehicle for such a course is a treaty, the 
best avenue of providing dispute resolution services is through online dispute resolution (ODR). A treaty, 
which assuages some of the fears and concerns of both the U.S. and EU, may someday be possible, and the 
growth of Ecommerce indicates both entities should attempt to negotiate such terms and implement its 
provisions. Increased consumer confidence in the electronic marketplace means in-creased levels of 
electronic commerce. Both the U.S. and EU, two of the world's largest e-commerce players, have more than 
enough incentive to come together in an effort to get more consumers into the stream of electronic 
commerce. E-commerce is the future of business-to-consumer transactions and it needs to be regulated on 
an international level. 

The term "United States of Europe" gained notoriety when it was used by Winston Churchill in his 
speech delivered on 9 September 1946 at the University of Zürich, Switzerland.160 In this speech given 
after the end of the Second World War, Churchill concluded that: “We must build a kind of United States 
of Europe. In this way only will hundreds of millions of toilers be able to regain the simple joys and hopes 
which make life worth living.161 It does not seem possible to define e-commerce as being simple or a 
device that makes life worth living. However, it makes life easier for business and consumers during the 
ever growing globalization of the world we live in today. Over a hundred years before Churchill’s speech, 
'United States of Europe' was used by Victor Hugo, including during a speech at the International Peace 
Congress held in Paris in 1849.162 Hugo favored the creation of "a supreme, sovereign senate, which will be 
to Europe what parliament, is to England" and said "A day will come when all nations on our continent will 

                                                 
159  Dunoff, Ratner & Wippman, supra note 109, at 36. 
160  Churchill, Winston (1946). Speech to the Academic Youth (Speech). Zürich, Switzerland. 
161  See Id. 
162  On the role of E. de Jouy against V. Hugo, see Faul M., Les aventuresmilitaires, littérairesetautres de Etienne de 

Jouy de l'Académiefrançaise, Editions Seguier, France, 2009. 
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form a European brotherhood... A day will come when we shall see... the United States of America and the 
United States of Europe face to face, reaching out for each other across the seas."163 While e-commerce 
would have been an alien concept in 1849, it has become the vessel that reaches across the sea and brings 
the US and the EU face to face all day every day. Victor Hugo planted a tree in the grounds of his residence 
on the Island of Guernsey he was noted in saying that when this tree matured the United States of Europe 
would have come into being. This tree to this day is still growing happily in the gardens of Maison de 
Hauteville, St. Peter Port, Guernsey, Victor Hugo's residence during his exile from France. E-commerce, as 
with any other type of commerce, will continue to raise questions, be riddled with conflict and lead to 
disputes and litigation. Just as Hugo’s tree grows as an organic tribute to the development of a United 
States of Europe, e-commerce serves as an organic mechanism that brings the US and the EU closer 
together and drives the need for a cohesive mechanism for resolving the resulting disputes. ODR provides a 
cost effective and timely mechanism for reaching across the seas to resolve e-commerce disputes and is 
thereby creating a need for consistent regulations and means of enforcement. 

ODR is designed to encompass most alternative dispute resolution protocols. As such, it is tailored to 
settle low-value, cross border ecommerce disputes between consumers and businesses from different 
countries and/or member states within the EU. Of all available protocols, mediation would serve as the 
most useful online mechanism for resolving these disputes. Any e-business engaged in consumer activity 
between the US and EU, or within EU member states, should be required to provide an ODR mediation 
program designed to resolve any dispute resulting from consumer sales. While this would keep ODR 
process private, it is still an efficient and cost effective means of resolving these disputes. There is no doubt 
there will be compromised procedural and substantive due process issues and reduced communication. 
However, when compared to the efficiency and cost effectiveness of resolving high volume of disputes 
there is a strong argument for online mediation. As the largest majority of these consumer purchases will 
have cost less than what it would take to arbitrate or litigate such disputes, the use of online mediation 
makes even more sense for high volume E-businesses and the consumers who purchase their goods.  

 
 
 
 

                                                 
163  See Id. 
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TaSa vilisi
 

biznessa da momxmarebels Soris  eleqtronuli vaWrobis sferoSi 

arsebuli davebis onlain gadawyveta 

Sesavali 

eleqtronuli komercia uTuod cvlis momxmareblebisa da biznesebis funqci-

ebs. ganviTarebul qveynebSi `pirispir~ tranzaqciebi ukve aRar iTvleba normad da 

produqtebisa da momsaxurebebis gayidvebsa da SesyidvebSi biznesi sul ufro me-

tadaa damokidebuli internetze. mTel msoflioSi ITunes dominirebs musikis gayid-

vebSi, `amazoni~ eleqtronuli wignebisa da TiTqmis yvela tipis samomxmareblo pro-

duqtis gayidvaSi, EBay msoflio maStabiT aTasobiT produqtis gayidvasa da Netflix 
kinofilmebisa da satelevizio Souebis CamotvirTvaSi. momxmareblebis unari da Se-

saZlebloba, daakmayofilon TavianTi msyidvelobiTi moTxovnilebebi internetis sa-

SualebiT, Tanac saxlidan gausvlelad, yoveldRiurad izrdeba. komerciis saxelmwi-

fo departamentis gancxadebiT 2000 wlidan moyolebuli, mxolod amerikis SeerTe-

bul StatebSi (U.S.), mTliani sacalo gayidvebis procentuli maCvenebeli, eleqtro-

nuli komerciis CaTvliT, gaizarda 0.6%-dan 3.4%-mde.1 es cifrebi ar moicavs `bizne-

si biznesisaTvis~ (B2B) tranzaqciebs, romelzec eleqtronuli komerciis zrdis uf-

ro maRali maCvenebeli modis am seqtoris farglebSi. magaliTad, 2005 wels eleqtro-

nuli komerciis tranzaqciebi iTvlida `biznesi biznesisaTvis~ (B2B) tranzaqciebis 

mTliani moculobis 22%-s.2 dReisaTvis, eleqtronuli komercia warmoadgens trili-

oni dolaris moculobis sferos, Tavisi globaluri eleqtronuli komerciuli ga-

yidvebiT, romelmac trilioni dolaris niSnuls pirvelad 2012 wels miaRwia.3 

im garemoSi, sadac mausis martivi dawkapunebiT, erT qveyanaSi myof momxmare-

bels SeuZlia Seisyidos saqoneli da momsaxurebebi msoflios meore boloSi ganTav-

sebuli biznesidan, ukve aSkara xdeba davebis gadawyvetis inovaciuri formebis saWi-

roeba. samwuxarod, bevrma qveyanam da saerTaSoriso organizaciam, amerikis SeerTe-

buli Statebisa da evrokavSiris (EU) CaTvliT, ver moaxdina TavianTi kanonebis axal 

da damwyeb eleqtronul bazarTan warmatebuli morgeba. swored aman Seqmna axali sa-

marTlebrivi wesebisa da sazRvris gareT (ucxouri) davebis gadawyvetis ufro efeq-

turi saSualebebis mzardi saWiroeba, rac farTod aRiarebul iqna amerikis SeerTe-

buli Statebisa da evrokavSiris mier.4 

 

                                                 
  davis alternatiuli gadawyvetis centris direqtori da klinikuri swavlebis profesori, 

hiustonis universiteti, texasi. 
1  U.S. Census Bureau News, Quarterly Retail E-Commerce Sales: 3rd Quarter, 2007, <http://www.census.gov/ 

mrts/www/data/pdf/07Q3.pdf>, [24.10.2008]. 
2  U.S. Census Bureau, E-Stats, May 25, 2007, <http:// www.census.gov/eos/www/2005/2005reportfinal.pdf>, 

[16.10.2008].  
3   <http://mashable.com/2013/02/05/ecommerce-sale-top-1-trillion-worldwide>, 2013. 
4  ix. magaliTad ABA Task Force on Electronic Commerce and Alternative Dispute Resolution, Addressing 

Disputes in Electronic Commerce, Aug., 2002, <http://www.abanet.org/dispute/documents/FinalReport 
102802.pdf>, (SemdgomSi ABA Task Force); Council Regulation (EC) No. 44/2001 of 22 December 2000 on 
Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters, 2001 O.J. 
L12/1 (SemdgomSi Brussels Regulation). 
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onlain davebis gadawyveta da procesis mimdinareoba 

onlain davebis gadawyveta (ODR) moicavs internet sivrceSi davebis gadawyve-

tis teqnikebis gamoyenebas.5 Tumca, onlain davebis gadawyveta ufro metad agvarebs 

eleqtronuli komerciis sakiTxebs an sxva, internetTan dakavSirebul, davebs,6 is 

aseve wyvets e.w. `of-lain~ davebsac.7 onlain davebis gadawyveta moicavs formalur 

sasamarTlo procesebs, aseve arbitraJs, mediacias da molaparakebas im davebTan da-

kavSirebiT, romlebic internetSi warmoiSva.8onlain mediacia gansakuTrebiT moicavs 

                                                 
5  ix. Ponte L. M., Cavenagh Th. D., Cyberjustice: Online Dispute Resolution (ODR) for E-Commerce, 2005, 18; 

Katsh E., Rifkin J., Online Dispute Resolution: Resolving Conflicts in Cyberspace, 2001, 10; Katsh E., Rifkin J., 
Online Dispute Resolution: Resolving Conflicts in Cyberspace, 2001, 10 (aRsaniSnavia, rom interneti 
`gvexmareba, ra SegviZlia gavakeToT, sad SegviZlia gavakeToT es da rodis SegviZlia ga-
vakeToT es~); A.B.A. Task Force on Elec. Commerce & Alternative Dispute Resolution, Addressing Disputes 
in Electronic Commerce: Final Recommendations and Report, Bus. Law., Vol. 58, 2002, 415, 434 [SemdgomSi 
A.B.A. Task Force] (gansazRvra ODR rogorc `internetisa da sxva vebgverdebis, aseve, kom-
piuteruli teqnologiebis gamoyenebis CaTvliT, ADR~ xelSewyobisaTvis); Teitz L. E., Pro-
viding Legal Services for the Middle Class in Cyberspace: The Promise and Challenge of On-line Dispute Re-
solution, Fordham L. Rev., vol. 70, 2001, 985, 986 („internetma ubralod daaCqara davebis alterna-

tiuli gadawyvetis miReba, gaxada ra is xelmisawvdomi masebisaTvis ....“). 
6  ix. Ambrogi R. J., Virtual Justice: Resolving Disputes Online, Bench & B. of Minn., Feb. 2005, 13 (aRsa-

niSnavia, rom onlain davebis moculoba didia realur samyaroSi). ix. zogadad, Colin Rule, 
Online Dispute Resolution for Business: B2B, E-Commerce, Consumer, Employment, Insurance, and Other 
Commercial Conflicts, 2002. „el-komercia“ an „eleqtronuli komercia“ gansazRvruli iqna, ro-

gorc „momsaxurebebis gayidva an Sesyidva, biznesebs, ojaxebs, individualur pirebs da 
mTavrobebs, aseve, sxva saxelmwifo an kerZo organizaciebs Soris, romelic xorcieldeba 

kompiuteruli qselebis SuamavlobiT.“ ... Task orce, ix. zemoT miTiTebuli wyaro 10, at 425. 
7   Lodder A. R., Zeleznikow J., Developing an Online Dispute Resolution Environment: Dialogue Tools and 

Negotiation Support Systems in a Three-Step Model, Harv. Negot.L. Rev., Vol. 10, 2005, 287, 300 („ar arse-

bobs raime mizezi, Tu ratom ar SeiZleba gadawydes e.w. „of-lain“ davebi onlain reJimSi.“); 
A.B.A. Task Force, SeniSvna 10, 434; Teitz, ix. zemoT miTiTebuli wyaro 10, 991; Shah A., Using ADR 
to Resolve Online Disputes, Rich. J.L. & Tech., Vol. 10, 2004, 25, 32-33 (sabuTdeba, rom mediacia 
yvelaze ukeT ergeba ZiriTadi SeTanxmebis davebs, eleqtronuli komerciis davebs, domei-
nis dasaxelebis davebs, da inteleqtualuri sakuTrebis davebs); Goodman J. W., The Pros and 
Cons of Online Dispute Resolution: An Assessment of Cyber-Mediation Websites, Duke L. & Tech. Rev., 2003, 
4, 1 (`onlain davebis gadawyvetas SesaZloa hqondes adgili an mTlianad, an nawilobriv, on-
lain reJimSi; saqme exeba ori tipis davas: isini, romlebic warmoiqmnebian kiber sivrceSi, 
da isini, romlebic warmoiqmnebian kavSirs gareT, e.w. `of-lain~.~). agram ix. Martin M. Sh., 
Note, Keep It Online: The Hague Convention and the Need for Online Alternative Dispute Resolution in 
International Business-to-Consumer E-Commerce, B.U. Int'l L.J., Vol. 20, 2002, 125, 150, 153 (sabuTdeba, 
rom onlain davebis gadawyveta yvelaze efeqturia, rodesac xdeba misi gamoyeneba onlain 
eleqtronuli komerciis davebis gadawyvetisas). 

8  ix. zogadad, Ponte & Cavenagh, ix. zemoT miTiTebuli wyaro 10. ix., aseve, Magnus R., The 
Confluence of Law and Policy in Leveraging Technology: Singapore's Judiciary's Experience, Wm. & Mary Bill 
Rts. J., Vol. 12, 2004, 661 (singapuris sasamarTlo procesebis teqnologiis gamoyenebis gan-
xilva, virtualuri sasamarTlos Seqmnis CaTvliT); Chauhan J., Online Dispute Resolution Systems: 
Exploring E-Commerce and E-Securities, Windsor R. Legal & Soc. Issues, Vol. 15, 2003, 99, 103-08 (brmad 
vaWrobis, mediaciis, da SuamavlobiT da saarbitraJo programebis Sedareba fasian qaRal-
debTan dakavSirebuli davebis gadawyvetisas); Ponte L. M., The Michigan Cyber Court: A Bold 
Experiment in the Development of the First Public Virtual Courthouse, N.C. J.L. & Tech., Vol. 4, 2002, 51 
(miCiganis gegmis ganxilva virtualuri sasamarTlo Senobis SeqmnasTan dakavSirebiT); Teitz, 
ix. zemoT miTiTebuli wyaro 10, at 998-1009 (arbitraJis, mediaciisa da sruliad avtomati-
zirebuli sistemebis ganxilva, sadac kompiuteruli programa edreba sakiTxis mogvarebis 
winadadebebs); Witt N., Online International Arbitration: Nine Issues Crucial to Its Success, Am. Rev. Int'l 
Arb., Vol. 12, 2001, 441. 
erT-erTi yvelaze kargad cnobili onlain davebis gadawyvetis sistema aris miniWebuli 
saxelebisa da nomrebis internet korporaciis [ICANN] unificirebuli davebis gadawyve-
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tis procesi, romelmac Seqmna onlain sistema domein saxelebTan dakavSirebuli davebis 
gadawyvetis mizniT. Krause W., Do You Want to Step Outside? An Overview of Online Alternative Dispute 
Resolution, J. Marshall J. Computer & Info. L., Vol. 19, 2001, 457, 465. procesi gavs aravaldebulebiT 
arbitraJs, radganac gadawyvetilebebi ar xdeba valdebulebiTi, sanam sasamarTlo pro-
cesi ar Seva federaluri sasamarTloebis reestrSi. da im SemTxvevaSic ki, rodesac sasa-
marTlo procesi Sedis reestrSi, sasamarTloebi ar avaldebuleben wina gadawyvetile-
basTan dakavSirebiT. ix. Meyers K., Domain Name Dispute Resolution in U.S. Courts: Should ICANN Be 
Given Deference?, B.C. L. Rev., Vol. 43, 2002, 1177, 1193. Tumca, saxelebisa da nomrebis internet 

korporaciam (ICANN) warmatebiT gadawyvita davebis didi nawili, da es Zalian mkacradac 
gakritikda. ixileT Lodder & Zeleznikow, ix. zemoT miTiTebuli wyaro 12, at 299 (unda aRi-
niSnos, rom sisruleSi moyvanil iqna 6000 dava, xuTi wlis ganmavlobaSi); Efroni Z., The An-
ticybersquatting Consumer Protection Act and the Uniform Dispute Resolution Policy: New Opportunities for 
International Forum Shopping?, Colum.J.L. & Arts, Vol. 26, 2003, 335, 351 (aRsaniSnavia ICANN war-
matebuli iyo, Tu movaxdenT mis Sefasebas gadawyvetili saqmeebis raodenobis mixedviT); 
Froomkin A. M., ICAAN's “Uniform Dispute Resolution Policy” — Causes and (Partial) Cures, Brook.L. Rev., 
Vol. 67, 2002, 605, 670-711 (UDRP-s politikis kritikis aRwera da arsebiTi reformebis SeTa-
vazeba). 
amJamad, arsebobs mxolod erTi saqme amerikis SeerTebul StatebSi, sadac onlain davebis 
gadawyveta wamoiwia, rogorc gansaxilveli sakiTxi, garda im saqmeebisa, romelic exeba 
domein saxelTan dakavSirebul davebs. Stenzel v. Dell, Inc., No.Civ.A.CV-03-323, 2004 WL 1433657 
(Me. Super. Mar. 11, 2004). Stenzel-Si, mosarCelem ganacxada pretenzia, rom mopasuxis saarbit-
raJo SeTanxmeba arsebiTad arakeTilsindisieri iyo, nawilobriv, radganac is ar pasuxobda 
BBBOnline Dispute Resolution Standards.Id. at 5.saarbitraJo SeTanxmeba iTvaliswinebda: nebismie-
ri sarCeli, dava, an uTanxmoeba (an kontraqti, samoqalaqo kanondarRveva, an sxvagvarad, 
manamde arsebuli, dRevandeli an momavali, da sawesdebo samarTlis, sazogado samarTlis, 

saerTaSoriso kanondarRvevis da samarTliani sarCelebis CaTvliT) DELL-sa da momxmare-
bels, mis agentebs, TanamSromlebs, xelmZRvanelebs, uflebamonacvleebs, memkvidreebs, 
Svilobis sawarmoebs Soris (erToblivad, winamdebare paragrafis ‘Dell’ mizniT) warmoSo-
bili am xelSekrulebidan an am xelSekrulebasTan, mis interpretaciasTan, an darRevasTan, 
SewyvetasTan an namdvilobasTan dakavSirebiT, aseve, am xelSekrulebidan warmoSobil 
urTierTobebTan (srulad daSvebuli gamoyenebadi samarTlebrivi normis mier, mesame mxa-
reebTan urTierTobis gziT, romlebic ar arian am xelSekrulebis xelmomwerni), — Dell -is 
reklamirebasTan an nebismier Sesamabis SesyidvasTan dakavSirebiT, unda eqskluziurad da 
sabolood gadawydes erovnuli saarbitraJo forumis (NAF) mier warmoebuli savaldebu-
lo arbitraJis gziT, moqmedi proceduruli kodeqsis Tanaxmad, <http://www.arb-forum.com> or 
via telephone at 1-800-474-2371). arbitraJi erTpirovnulad SezRuduli iqneba Dell-sa da mom-
xmarebels Soris warmoqmnil davasa da dapirispirebaSi. arc momxmarebeli da arc DELL ar 
arian uflebamosilni gaaerTianon an gaamyaron saCivrebi sxva momxmareblebis saSualebiT 
an maT winaaRmdeg, an ganaxorcielos nebismieri sarCelis saarbitraJo ganxilva, war-
momadgenlobiTi an jgufuri sarCelis saxiT an kidev mindobilobiT aRWurvili kerZo 
piris mTliani SesaZleblobis saSualebiT. es saqmis warmoeba moicavs saxelmwifoTa Soris 
komercias da es unda marTuli iyos federaluri saarbitraJo kanonis Sesabamisad 9 U.S.C. 
nawili 1-16 (FAA). arbitr(eb)is nebismieri gadawyvetileba unda iyos saboloo da unda 
avaldebulebdes TiToeul mxares, da SeiZleba gatardes, rogorc ganaCeni, kompetenturi 
marTlmsajulebis nebismier sasamarTloSi. Dell pasuxismgebeli iqneba nebismieri saarbit-
raJo saregistracio gadasaxadze da saqmis mosmenasTan dakavSirebul gadasaxadze, ram-
denadac eseTi gadasaxadebi aRemateba saxelmwifoSi, romelSic cxovrob, arsebul saerTo 
iurisdiqciul sasamarTloSi saqmis aRZvrisaTvis saWiro  saregistracio Senatanis Tanxas. 
TiToeulma mxarem unda TviTonve dafaros Tavisi xarjebi da advokatis momsaxurebis 
honorari, Tu aseTi arsebobs. Tumca Tu romelime mxare dominirebs kanonier pretenziaSi, 
romelic aZlevs saqmis momgeb mxares advokatis momsaxurebis honoraris gadaxdis 
saSualebas an Tu arsebobs gawerili xelSekruleba SenaTanebTan dakavSirebiT, arbitrma 
SesaZloa daawesos gonivruli Sesatanebi saqmis momgebi mxarisaTvis, kanonis Sesabamisad 
Senatanis cvlilebis standartebis farglebSi. 
Dell, korporacia., Dell-is onlain politikebi, <http://www.dell.com/termsandconditions>, [18.05.2006]. 
mosarCelem gaasaCivra, rom Dell-s moeTxoveboda standartebis dacva, radganac man gamoa-
qveyna BBB onlain saimedoobis aRqma Tavis veb gverdze. Stenzel, 2004 WL 1433657, at 5. Tumca 
sasamarTlom uaryo es argumenti, aRmoaCina ra, rom es standartebi iyo ufro sasurveli, 
vidre valdebulebiTi.  
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tradiciuli mediaciis teqnikebis gamoyenebas onlain garemoSi.9 tradiciuli media-

ciis msgavsad, onlain mediacia SesaZloa ganxorcieldes fasilitatiuri, Semfaseb-

luri an transformaciuli teqnikebis gamoyenebis saSualebiT.10 Tumca tradiciuli 

mediaciisagan gansxvavebiT, mediaciis Catarebis mizniT gamoyenebulma teqnologiam 

SesaZloa uzarmazari zemoqmedeba moaxdinosdavebis warmatebiT gadawyvetaze.11 bev-

ri mimarTebiT, onlain mediaciis CatarebisaTvis saWiro teqnologiis xelmisawvdo-

mobam, SesaZloa, mogvces gansxvaveba davebis gadawyvetis mcdelobasa da im faqtis 

gacnobierebas Soris, rom procesi mimdinareobs arakoreqtulad.12 1995 wlamde, on-

lain davebis gadawyveta iyo Zalzed usargeblo, radganac samxedro da akademiuri da-

                                                                                                                                                         
ramdenime sxva saqme arapirdapir moicavda onlain davebis gadawyvetas. magaliTad, Carmel-Si 
v. Fleischman, No. B168437, 2005 WL 2143542, at 7 (Cal. Ct. App. Sept. 7, 2005), mxareebi, uZravi qonebis 
tranzaqciisas, SeTanxmdnen, rom SejibrebiT sasamarTlo procesSi mogebul mxares 
(arbitraJi iqneba es Tu sasamarTlo saqmis warmoeba) SeuZlia dafaros advokatis 
momsaxurebis honorari wagebuli mxaris saSualebiT. Tumca es piroba SeTanxmebuli ar iq-
neba, Tu mxareebi pirvel rigSi `ar daeTanxmebian am xelSekrulebis gareT maT Soris warmoq-
mnili nebismieri davis an sarCelis Suamdgomlobas, an nebismier saboloo tranzaqcias, 
arbitraJisaTvis an sasamarTlosaTvis mimarTvamde.~ mediaciis moTxovnebis dakmayofilebi-
saTvis, mxareTagan erT-erTma aRZra sasamarTlo procesi onlain mediaciis provaiderTan, 
SquareTrade-Tan dakavSirebiT. miuxedavad amisa, meore mxare arasodes gamoexmaura procesSi 
monawile meore mxaris, SquareTrade-is mier gagzavnil eleqtronul fostas. xareebi arasodes 
Suamavlobdnen onlain reJimSi, Tumca mxareebi SeTanxmdnen, rom personalurad iSuam-
dgomlebdnen mogvianebiT TariRze. iqve 8-ze. radganac, ar warmoiSva mediaciis procesi, 
wagebulma mxarem Tavi Seikava advokatis momsaxurebis honoraris gadaxdis Suamdgom-
lobisagan. iqve. raionulma sasamarTlom daadgina advokatis momsaxurebis honorari imis 
safuZvelze, rom wagebuli mxare arasodes uaryofda mediacias, aramed mxolod Seayovnebda 
sakmaod didi xniT, sasamarTlo saqmis warmoebis aRZvrisa da dasrulebis mizniT. ix. iqve 9. 
apelirebis TvalsazrisiT, kaliforniis saapelacio sasamarTlom gansazRvra, rom raio-
nulma sasamarTlom borotad ar unda gamoiyenos qmedebis Tavisufleba. iqve. 
In Alexander v. U.S. Credit Mgmt. Management, Inc., 384 F. Supp. 2d 1003 (N.D. Tex. 2005), sasamarTlos 
moeTxoveboda ganesazRvra, iyo Tu ara saarbitraJo xelSekruleba marTebuli da saxel-
mwifo da federaluri samarTlis Sesatyvisi. iqve 1006-Si. iZulebiT SemTxvevaSi, xel-
Sekruleba mxareebisgan moiTxovs, miiRon monawileoba onlain mediaciaSi, savaldebulo 
arbitraJis Sesabamisad. iqve 1004-05-Si. Tumca, rodesac sasamarTlom gansazRvra, rom kon-
traqti ar Sesrulda, mosarCeleebs miecaT saSualeba, SeetanaT sarCeli sasamarTloSi, da 
ara miemarTaT mediaciisa da arbitraJis procedurisaTvis. iqve. 1016-Si. 

9   Ponte & Cavenagh, ix. zemoT miTiTebuli wyaro 10, 63; Ponte L. M., Throwing Bad Money After Bad: 
Can Online Dispute Resolution (ODR) Really Deliver the Goods for the Unhappy Internet Shopper?, Tul. J. Tech. 
& Intell. Prop., Vol. 3, 2001, 55, 75-79 [შემდგომში Ponte, Throwing Bad Money]. 

10  ix. Gibbons et al., ix. zemoT miTiTebuli wyaro 6, 32-35 (aRwera, Tu rogor SeiZleba mediaciis 
TiToeuli forma warimarTos onlain reJimSi); Ponte, Throwing Bad Money, ix. zemoT miTi-
Tebuli wyaro 14,  75-78 (fasilitatiuri mediaciis gamoyenebis aRwera). 

11  ix. Katsh & Rifkin, ix. zemoT miTiTebuli wyaro 10, 93-116 (teqnologiis, rogorc „meoTxe 

mxaris“ ganxilva onlain mediaciaSi); Gibbons et al., ix. zemoT miTiTebuli wyaro6, 35-Si (aRsa-

niSnavia, rom teqnologia SesaZloa gamoyenebul iqnas Semdegnaerad, „daaSoro mxareebi 

fsiqologiurad, Seaxvedro mxareebi, daaCqaro procesi, an Seanelo procesi“); Katsh, ix. ze-
moT miTiTebuli wyaro 8, 285-ze („Tumca „,eoTxe mxaris“ mizans warmoadgens, gaxados xel-
misawvdomi informaciis procesingi da informaciis menejmentis wyaroebi, es ar amcirebs 
im nebismieri ganviTarebis mniSvnelobas, romelic SeiZleba warmoiSvas momavalSi, Tu ram-
denad efeqturad moZraobs monacemebi onlain reJimSi erTi mxaridan meore mxaremde.“). 

12  SeiZleba gansakuTrebiT realobas Seesabamebodes, Tu mxareebi cxovroben erTmaneTisagan 

didi manZilis daSorebiT. ix. Goodman, ix. zemoT miTiTebuli wyaro 12, 14 („faqtobrivad, 
kiber mediacia SeiZleba iyos erTaderTi Sesrulebadi alternativa im individualuri pi-
rebisaTvis, romelTac ar SeuZliaT miscen Tavis Tavs did manZilze mogzaurobis ufleba, 
an imaTTvis, romlebic CarTulni arian eleqtronuli komerciis davebSi, dolaris valu-
taSi Tanxis mcire moculobiT.“). 
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wesebulebebi iyvnen internetis ZiriTadi momxmareblebi.13 ramdenadac internetma 

moipova popularoba da gaxda komercializebuli, daiwyo onlain davebis warmoSoba. 

Sedegad, dadga davebis efeqturad gadawyvetis forumis saWiroeba.14 pasuxad, mTav-

robebma, universitetebma da kerZo organizaciebma stimuli misces da mxari dauWires 

onlain davebis gadawyvetis ganviTarebas.15 

onlain davebis gadawyveta warmoiSva, rogorc momxmareblebsa da calkeuli 

qveynebis biznesebs Soris dabali Rirebulebis da sazRvrebs gareTa eleqtronuli 

komerciis davebis gadawyvetis Teoriuli lideri.16 eleqtronuli komerciis konteq-

stSi, onlain davebis gadawyveta warmoadgens momxmareblebsa da biznesebs Soris da-

vebis gadawyvetas realuri saSualebebis gamoyenebiT, rac maT erTad miiyvans Tavda-

pirvel prioritetamde — internetamde. davebis gadawyvetis arsebuli meTodebi cva-

lebadobs formaluri — arbitraJidan — araformalur — mediaciamde, mxareTa Soris 

pirdapir molaparakebebamde da avtomatur molaparakebebamde (`fasis brmad SeTava-

zeba~, e.w. “blind-bidding” – Ex. Cyber Settle).17 dReisaTvis, onlain davebis gadawyvetis erT-

erTi yvelaze Zlieri da warmatebuli magaliTia EBay -is mier SemuSavebuli programa. 

 
EBay-is magaliTi 

onlain davebis gadawyvetis idea warmoiSva imis gacnobierebis Sedegad, rom 

onlain davebis raodenoba gaizrdeboda onlain aqtivobebis gaaqtiurebis para-

lelurad.18 Sesabamisad, rac ufro met tranzaqcias da interaqtivobas aqvs adgili 

onlain reJimSi, miT met davas eqneba adgili19. amasTan, gasagebi iyo, rom internets, 

sanam is informaciis wyaros warmoadgenda, SeeZlo informaciaze damokidebuli 

saqmianobebis mxardaWera, rogoricaa davebis gadawyveta.20 sxva sityvebiT, interneti 

warmoadgenda im problemis nawils, romelSic xdeboda davebis warmoqmna, magram 

                                                 
13  SeiZleba gansakuTrebiT realobas Seesabamebodes, Tu mxareebi cxovroben erTmaneTisagan 

didi manZilis daSorebiT. ix. Goodman, ix. zemoT miTiTebuli wyaro 12, 14 („faqtiurad, ki-
ber mediacia SeiZleba iyos erTaderTi Sesrulebadi alternativa im individualuri pi-
rebisaTvis, romelTac ar SeuZliaT miscen Tavis Tavs did manZilze mogzaurobis ufleba, 
an imaTTvis, romlebic CarTulni arian eleqtronuli komerciis davebSi, dolaris valu-
taSi Tanxis mcire moculobiT.“). 

14  ix. iqve, 54-57; Katsh, ix. zemoT miTiTebuli wyaro 8, 276-77 (ganmartebulia, rom erTxel ko-
merciulma saqmianobebma daiwyes adgilis dakaveba internetSi, davebi gaizarda da am da-
vebis gadawyvetisaTvis saWiro gaxda efeqturi gzebis Zieba). 

15  ix. A.B.A. Task Force, ix. zemoT miTiTebuli wyaro 10, 434-35 (aRsaniSnavia, rom evro kavSirma 
da amerikis SeerTebulma Statebma gamosces oficialuri ganacxadebi, romlebic avalde-
bulebda maT, gamoeyenebinaT samarTliani da efeqturi onlain davebis gadawyveta, aseve, 
gamoeyenebinaT federaluri savaWro komisiis onlain forumi, raTa momxmareblebs SeZle-
bodaT eleqtronuli komerciis tranzaqciebTan dakavSirebuli saCivrebis Setana); Katsh & 
Rifkin, ix. zemoT miTiTebuli wyaro 10, 58-61; Katsh, ix. zemoT miTiTebuli wyaro 8, 277 („in-
terneti warmoadgenda problemis nawils, sadac xdeboda davebis warmoSoba, magram is 
aseve warmoadgenda gadawyvetis nawilsac, im moculobiT, ramdenadac SeiZleboda onlain-

reJimSi davebze gamoxmaureba.“). 
16   Wahab M., Globalisation and ODR: Dynamics of Change in E-Commerce Dispute Settlement, INT'l J. L. & 

INFO. TECH., Vol. 12, 2004, 123, 152. 
17   Tyler M. C., Bretherton D., Online Alternative Dispute Resolution, Vindobona J. Int'l Com. L. Arb., Vol. 7, 2003, 

199, 203. 
18  49 NYLSLR 271; New York Law School Law Review: Bringing Online dispute Resolution to virtual worlds: 

creating Processes Through Code, 2004-2005.  
19  ix. iqve. 
20  ix. iqve. 
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aseve is warmoadgenda gadawyvetis nawilsac, davebis dakmayofilebisTvis aucile-

beli resursebis mopovebis TvalsazrisiT.21 

Ebay warmoadgens onlain auqcionis vebgverds 125 milionze meti registri-

rebuli momxmarebliT, sadac yoveldRiurad gasayidad warmodgenilia 24 milionze 

meti nivTi.22 Ebay gamyidvelebs aZlevs SesaZleblobas produqti miyidos myidvels, 

msoflios nebismieri wertilidan.23 Ebay TavisTavad ar warmoadgens raime garigebis 

mxares da, zogadad, ar iRebs raime pasuxismgeblobas saqonlis myidvelebsa da gamyid-

velebs Soris warmoqmnil problemebze.24 1999 wels, EBay-m daadgina, rom davebis ga-

dawyvetis procesi SemdgomSi gazrdida ndobas myidvelebsa da gamyidvelebs Soris. 

amitomac, man darTo neba masaCusetsis universitetis informaciuli teqnologiebisa 

da davebis gadawyvetis centrs,25 ganexorcielebina sapiloto proeqti, romelic Sea-

fasebda davebis gadawyvetis procesis sicocxlisunarianobas da Rirebulebas, da 

rac saSualebas miscemda mxareebs, romelTac ar SeeZloT TavisiT rigi problemebis 

gadaWra, mieRoT eqsperti mediatoris daxmareba. pirvel etapze onlain davebis ga-

dawyvetis gamoyenebiT centrSi orasze meti davis ganxilva moxda orkviriani perio-

dis ganmavlobaSi.26 

masaCusetsis universitetis sapiloto proeqtis dasrulebidan ramdenime Tvis 

Semdeg, EBay-m SearCia SquareTrade.com, rogorc misi davebis gadawyvetis provaideri.27 

SquareTrade-is midgoma onlain davebis gadawyvetis mimarT gansxvavdeboda masaCuset-

sis universitetis midgomisagan ori mimarTebiT, romelTagan TiToeuli warmoadgen-

da mniSvnelovan upiratesobas onlain davebis gadawyvetaSi.28pirveli, adamianuri re-

sursis, rogorc mediatoris warmodgenamde, SquareTrade-ma CarTo teqnologiuri 

mxardaWera molaparakebis procesSi. mxareebs SeeZloT miemarTaT mcdelobisTvis, 

Tavad gadaewyvitaT davebi, mediatoris moTxovnamde.29 meore, SquareTrade-i modave 

mxareebTan samuSaod da maTTan sakomunikacio saSualebad ufro metad iyenebs da-

vebs, vidre eleqtronuli fostas.30 
gza, romliTac SquareTrade iyenebs veb-s, aCvenebs, Tu komunikaciaSi warmoqmnil  

mcire cvlilebebs ramdenad SeuZliaT didi Sedegis motana.31 im pirTa umravlesobas, 

romlebic mimarTaven SquareTrade-s, ukve nacadi aqvT sakuTari ZalebiT sakiTxis eleq-

tronuli fostis saSualebiT mogvareba da dganan gamouvali mdgomareobis winaSe.32 

Cans, rom mxareebs ara mxolod urCevniaT molaparakebebis veb-is saSualebiT warmoe-

ba, eleqtronuli fostis gamoyenebasTan erTad, aramed am tipis molaparakebebi xSir 

SemTxvevaSi, ufro warmatebulia.33 SquareTrade-is mier SemuSavebuli vebgverdi uzrun-

velyofs Tamasuqis egzemplaris kompleqtis ufro struqturirebuli nakrebis gac-

                                                 
21  49 NYLSLR 271; New York Law School Law Review: Bringing Online dispute Resolution to virtual worlds: 

creating Processes Through Code, 2004-2005. 
22  ix. iqve. 
23  ix. iqve. 
24  ix. iqve. 
25  informaciuli teqnologiebisa da davebis gadawyvetis centri, <http://www.umass.edu/dispute>, 

[29.08.2004]. 
26   Katsh et al. E., E-Commerce, E-Disputes, and E-Dispute Resolution: In the Shadow of eBay Law, Ohio St. J. on 

Disp. Resol., Vol. 15, 2000, 705, 710. 
27  49 NYLSLR 271; New York Law School Law Review: Bringing Online Dispute Resolution to Virtual Worlds: 

Creating Processes Through Code, 2004-2005.   
28   ix. iqve. 
29  ix. iqve. 
30  ix. iqve. 
31  ix. iqve. 
32  ix. iqve. 
33  ix. iqve. 
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vlas mxareTa Soris, vidre amas SeiZleba adgili hqondes eleqtronuli fostis gamo-

yenebisas. SquareTrade-s dadgenili aqvs, rom TiTqmis yvela EBay-s dava daaxloebiT aT 

kategoriad SeiZleba davyoT.34 es iZleva im formebis Seqmnis saSualebas, romelsac 

avseben mxareebi da es formebi naTelyofs da xazs usvams orive sakiTxs: ra yofs mxa-

reebs da romeli gadawyvetebia yvelaze sasurveli maTTvis.35 sanam mxareebs uCndebaT 

TavianTi wuxilebis Tavisive sityvebiT gamoxatvis saSualeba, es formebi da reziumi-

rebuli formebi, romelsac mxareebi aucilebeli wesiT iReben, amcirebs Tavisufali 

teqstis moculobas, romelSic aRwerilia Civilebi da moTxovnebi; Sedegad, mcirdeba 

gaRizianeba da mtroba or mxares Soris.36 

Tavisi gansazRvrebiT, molaparakeba warmoadgens or modave mxares Soris urTi-

erTobas, mesame mxaris daswrebis gareSe. SquareTrade-is gziT veb-is gamoyeneba axal 

elements hmatebs tradiciul molaparakebas, rogoricaa magaliTad, „virtualuri 

daswreba“.37 vebgverdi, gansakuTrebiT ki gamoyenebuli formebi, qmnis warsul da mo-

maval komunikacias da aseve qmnis garkveul Rirebulebas, romelic SesaZloa sxvagva-

rad uzrunvelyofili iqnas mediatoris mier.38ar arsebobs raime algoriTmi muSaobis 

procesSi, romelic akeTebs gamoxmaurebebis analizs da, amgvarad, es aris pirveli na-

biji ufro rafinirebuli onlain molaparakebebis procesisaken39. teqnologia kar-

gad muSaobs mxareebTan molaparakebis procesSi, Tumca molaparakebasa da mediacias 

Soris iqmneba ufro naklebad naTeli da klasikuri sxvaoba, rac imas niSnavs, rom Ti-

Toeulma onlain davebis gadawyvetis protokolma unda moutanos sargebeli neitra-

lur mesame mxares (mediators).40 

rodesac veb-iT warmoebuli molaparakebebi ganicdis warumateblobas, Square-
Trade uzrunvelyofs adamianur resurss, mediatoris saxiT, momsaxurebisaTvis ocdo-

lariani gasamrjeloTi.41 veb-is interfeisi isev gamoyenebaSia, magram saubrebs xels 

uwyobs neitraluri mesame mxare. veb-is gamoyeneba uzrunvelyofs imgvar struqtura-

sa da formats, romelic mxareebs aZlevs monawileobis saSualebas, maTi survilis Se-

sabamisad; aseve, mediatoris gamoyenebis saSualebas, romelic SesaZloa xelmisawvdo-

mi iyos nebismier adgilas.42 EBay-is modeli iZleva davebis efeqturad gadawyvetis 

saSualebas, romelic, Tavisi gansazRvrebiT, iZleva momxmareblisaTvis uflebamosi-

lebebis miniWebis SesaZleblobas.43 

 
eleqtronuli vaWroba 

eleqtronuli komercia, sazogadod cnobili, rogorc el-komercia, warmoad-

gens ekonomikis dargs, sadac produqtebisa an momsaxurebebis yidva da gayidva xor-

cieldeba eleqtronuli sistemebis gamoyenebiT, rogoricaa interneti da sxva kompi-

uteruli qselebi.44 eleqtronuli komercia moicavs teqnologiebs, rogorebicaa mo-

                                                 
34  49 NYLSLR 271; New York Law School Law Review: Bringing Online Dispute Resolution to Virtual Worlds: 

Creating Processes Through Code, 2004-2005.  
35  ix. iqve. 
36  ix. iqve. 
37  ix. iqve. 
38  ix. iqve. 
39  ix. iqve. 
40  49 NYLSLR 271; New York Law School Law Review: Bringing Online Dispute Resolution to Virtual Worlds: 

Creating Processes Through Code, 2004-2005.  
41  ix. iqve. 
42  ix. iqve. 
43  ix. iqve. 
44  <http://en.wikipedia.org/wiki/Electronic_commerce>.  
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biluri komercia, fuladi saxsrebis eleqtronuli gadaricxvebi, momaragebis qselis 

menejmenti, internet marketingi, onlain tranzaqciebis procesingi, eleqtronul 

monacemTa urTierT gacvla (EDI), maragebis menejmentis sistema da monacemTa Segro-

vebis avtomatizirebuli sistemebi.45 Tanamedrove eleqtronuli komercia msoflio 

masStabiT moqmed vebs sul mcire erT momentSi mainc iyenebs tranzaqciebis sasi-

cocxlo ciklis ganmavlobaSi, Tumca man SesaZloa moicvas teqnologiebis ufro far-

To speqtri, rogoricaa magaliTad eleqtronuli fosta, mobiluri kavSirebis socia-

luri media da telefonebi.46 eleqtronuli komercia ZiriTadad ganixileba, rogorc 

eleqtronuli biznesis gayidvis aspeqti.47 is aseve moicavs monacemTa mimocvlasac, 

biznes tranzaqciebis dafinansebisa da gadaxdis aspeqtebis xelSewyobis mizniT. 

eleqtronuli komercia SeiZleba daiyos Semdegnairad: 1) internetiT produqtis ga-

yidvis biznesi an „virtualuri fasadi“ vebgverdebze, onlain katalogebiT, romelic 

zogjer Tavs iyris „virtualur safosto yuTSi“; 2) demografiul monacemTa Sekreba 

da gamoyeneba veb-is kontaqtebis da socialuri mediis, beleqtronul monacemTa ur-

TierTgacvlis (EDI), „biznesi biznesisaTvis“ monacemTa gacvliT, eleqtronuli fos-

tis da faqsis saSualebiT, da maTi, rogorc mediis gamoyeneba, perspeqtiuli da Zveli 

momxmareblebis bazis SeqmnisaTvis (magaliTad, eleqtronuli sainformacio biule-

tenebi).48 am sainformacio furclis nawili fokusirebuli iqneba „biznesi momxmareb-

lisaTvis“ (B2C) koncefciaze. 

eleqtronul komerciasTan dakavSirebuli problemebis gadaWrisas, arsebobs 

garkveuli saxelmwifoebrivi politikis sakiTxebi, romelze fokusirebac aucilebe-

lia nebismieri mTavrobis mier regulaciebis momzadebis procesSi, davebis gadawyve-

tis mizniT.49 es saxelmwifoebrivi politikis sakiTxebi moicavs, magram ar izRudeba 

SemdegiT: 1) „cifruli uTanasworobis“ aRmofxvra an informaciul qselebTan iaffasi-

ani da martivi xelmisawvdomobis uzrunvelyofa; 2) eleqtronuli komerciis tranzaq-

ciebis samarTlebrivi aRiareba; 3) momxmareblebis dacva TaRliTobisgan; 4) momxmare-

belTa uflebebis dacva konfidencialobis TvalsazrisiT; 5) samarTlebrivi dacva „u-

kanono kompiuteruli SeRwevisagan“ an kompiuterul sistemebTan arasanqcirebuli 

wvdomisgan; da 6) inteleqtualuri sakuTrebis dacva.50 warmodgenili politikis sa-

kiTxebis regulirebis mizniT gasatarebeli nebismieri RonisZieba unda jdebodes qvey-

nis samarTlebriv CarCoebSi, romelic aregulirebs eleqtronul komercias.51 mTavro-

bebma unda miiRon politika, kanonebi da iseTi mastimulirebeli RonisZiebebi, rome-

lic fokusirebuli iqneba eleqtronuli komerciis monawileebs Soris rwmenasa da 

ndobaze, aseve romelic ganaviTarebs saerTaSoriso bazrebis Sesabamis qveynis struq-

turas.52 es ganxilvebi unda moicavdes Semdegs: 1) kontraqtis pirobebis Sesruleba; 2) 

momxmareblis dacva; 3) valdebulebebis gadanawileba; 4) piradi informaciis dacva; 5) 

uflebebi inteleqtualur sakuTrebaze; da 6) sazRvrebs gareT vaWroba.53 

                                                 
45  ix. iqve. 
46  ix. iqve. 
47  ix. iqve. 
48  ix. iqve. 
49  <https://blu172.mail.live.com/default.aspx?id=64855(2013)>. 
50  ix. iqve. 
51  ix. iqve. 
52  ix. iqve. 
53  ix. iqve. 
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eleqtronuli vaWrobis sferoSi arsebuli davebis gadawyvetis Sedareba 

amerikasa da  evrokavSirSi  

samwuxarod, bevrma qveyanam da saerTaSoriso organizaciam, amerikis SeerTebu-

li Statebisa da evrokavSiris (EU) CaTvliT, warmatebulad ver moarges TavianTi ka-

nonebi axal da damwyeb eleqtronul bazars. swored aman Seqmna axali samarTlebrivi 

wesebisa da sazRvrebs gareT (ucxouri) davebis gadawyvetis ufro efeqturi saSuale-

bebis Seqmnis mzardi saWiroeba, rac farTod iqna aRiarebul amerikis SeerTebuli 

Statebisa da evrokavSiris mier.54 

„dReisaTvis ar arsebobs samarTlebrivad valdebulebis saerTaSoriso princi-

pebi, romelic moicavs proceduruli usafrTxoebis zomebs da romelic, sxva sakiTx-

ebTan erTad, marTavs xelmisawvdomobas, damoukideblobas, gamWvirvalobas da xar-

jebs, davebis alternatiuli gadawyvetis (ADR) momsaxurebis mizniT „biznesi momxma-

reblisaTvis“ (B2C)“55 SemTxvevebSi. jerjerobiT, onlain davebis gadawyvetis kargad 

kontrolirebadi sistemis Seqmna da SenarCuneba, isev aRiarebulia yvela dasavluri 

qveynebis mier, rogorc yvelaze gadamwyveti nabiji eleqtronul bazarze momxmare-

belTa ndobis gazrdisa da, amgvarad, eleqtronuli komerciis sayovelTao donis 

gazrdaSi. mravali mcdeloba iqna mimarTuli nebayoflobiTi an „kvazi-sakanonmdeb-

lo“ principebis gaumjobesebisaken.56 

saerTaSoriso doneze, ekonomikuri TanamSromlobisa da ganviTarebis organi-

zaciam (OECD) /eleqtronuli komerciis saxelmZRvanelo/, aseve, saerTaSoriso stan-

dartebis organizaciam (ISO) warmoadgina Semdegi rekomendacia: „onlain davebis ga-

dawyvetis meqanizmebma unda uzrunvelyon davebis samarTliani, drouli da efeqturi 

gadawyveta, momxmarebelze yovelgvari nameti an zednadebi xarjebis dakisrebis gare-

Se“.57 ekonomikuri TanamSromlobisa da ganviTarebis organizacia warmoadgens saer-

TaSoriso jgufs, romlis wevrebi arian ocdaaTi demokratiuli qveyana, umetesi ev-

rokavSiris wevri qveynebisa da amerikis SeerTebuli Statebis CaTvliT.58 

evrokomisiam regionalur doneze gamosca ori angariSi, romelTaganac erTi 

exeba sazRvrebs gareT momxmarebelTa davebSi arbitraJis gamoyenebas59, xolo meore 

ganixilavs mxareTa urTierTSeTanxmebis safuZvelze davebis gadawyvetis xelSewyo-

bas60 (magaliTad, mediacias avtomaturi molaparakebebis gziT, da a.S.).61 angariSi, ro-

                                                 
54  ix. magaliTad, ABA Task Force on Electronic Commerce and Alternative Dispute Resolution, Addressing 

Disputes in Electronic Commerce, Aug. 2002, <http://www.abanet.org/dispute/documents/FinalReport102802. 
pdf>, (SemdgomSi ABA Task Force); Council Regulation (EC) No. 44/2001 of 22 December 2000 on Ju-
risdiction a:nd the Recognition and Enforcement of Judgments in Civil and Commercial Matters, 2001 O.J. L12/1, 
(SemdgomSi: Brussels Regulation). 

55  OECD Workshop on Consumer Dispute Resolution and Redress in the Global Marketplace, Background Report, 16 
(2005), <http:// www.oecd.org/dataoecd/59/21/34699496.pdf>, [14.10.2008], (SemdgomSi OECD Background 
Report). 

56  iqve. 
57  ix. iqve. 
58  OECD Recommendation on Consumer Dispute Resolution and Redress, 2007, 2, <http://www.oecd.org/dataoecd 

/43/50/38960101.pdf>, [13.10.2008];  
<http://www.oecd.org/dataoecd/43/50/38960101.pdf>, [13.10.2008]. 

59   Commission Recommendation of 30 March 1998 (EC) on the Principles Applicable to the Bodies Responsible for 
Out-of-Court Settlement of Consumer Disputes O.J., L 115, 1998, 32, <http://eur-lex.europa.eu/LexUriServ/Lex 
UriServ.do?uri=OJ:L:1998:115:0031:0034:EN:PDF>, [10.10.2008]. 

60  Commission Recommendation of 4 April 2001 (EC) on the Principles for Out-of-Court Bodies Involved in the 
Consensual Resolution of Consumer Disputes, <http://ec.europa.eu/consumers/redress/out_of_court/adr/acce_ just 
12_en.pdf>, [10.10.2008], (SemdgomSi EC Recommendation Principles). 
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melic aregulirebs arbitraJis gamoyenebas, moicavs Svid princips: „damoukideblo-

ba; gamWvirvaloba; SejibrebiTi sasamarTlo saqmis warmoeba; efeqtianoba; Tavisuf-

leba da warmomadgenloba.“62 meore angariSi, romelic aregulirebs sasamarTlos ga-

reT saqmis warmoebas mxareTa Soris urTierTSeTanxmebis xelSewyobis mizniT, „moi-

cavs oTx princips: miukerZoebloba; gamWvirvaloba; efeqtianoba da proceduris sa-

marTlianoba.“ 63 

Svidi wlis win, amerikis SeerTebuli Statebis federalurma savaWro komisiam 

(FTC) gamosca rekomendaciebi da yuradReba gaamaxvilasxvadasxva davebis alternati-

uli gadawyvetis meqanizmebisprocesualuri garantiebis saWiroebebze, onlain dave-

bis gadawyvetis (ODR) CaTvliT.64 federaluri savaWro komisiis angariSi, miuxedavad 

imisa, rom ar aris valdebulebebiT datvirTuli da ganxorcielebuli amerikis Seer-

Tebuli Statebis federaluri mTavrobis mier, gvTavazobs onlain davebis gadawyve-

tis sistemaSi procesualuri garantiebis upiratesi mniSvnelobis sayovelTao aRia-

rebas aSS-is mier.65 

ekonomikuri TanamSromlobisa da ganviTarebis organizaciasTan da sxva saerTa-

Soriso organizaciebTan erTad, evrokavSirs eleqtronul komerciasa da sazRvrebs 

gareTa davebSi gaaCnia davebis gadawyvetis alternatiuli programebis xelSemwyobi 

Zlieri politika.66 2001 wlis oqtomberSi, evro komisiam aamoqmeda metad STambeWdavi 

sistema, romlis mizans warmoadgenda sazRvrebsgareTa eleqtronuli komerciis 

tranzaqciebTan dakavSirebuli davebis alternatiuli gadawyvetis gamoyenebisa da 

ganviTarebis xelSewyoba — evropis sasamarTlosgareTa qseli (EEJ-Net).67 EEJ-Net-ma 

mosTxova monawile wevr qveynebs, uzrunveleyoT centralizebuli „sakliringo pa-

lata“, sadac momxmareblebi SeZlebdnen davebis alternatiuli gadawyvetis proce-

sebTan dakavSirebiT informaciisa da mxardaWeris miRebas.68 2005 wlis ianvarSi, mona-

wile saxelmwifoebis es qseli Seerwya „evropis momxmarebelTa centrebs“, saxelad 

„Euroguichet“, „evropis momxmarebelTa centrebis qselis“ (EEC-Net) formirebis mizniT, 

„romlis ZiriTad mizans warmoadgenda evropeli momxmareblebis uzrunvelyofa mom-

saxurebebis sruli speqtriT, informaciuli saSualebebisa da davebis gadawyvetis 

CaTvliT.69 imisaTvis, rom iyo „evropis momxmarebelTa centrebis qselis“ nawili, ev-

rokavSiris wevrma saxelmwifoebma unda miiRon procesualuri garantiebi, romelic 

gamokveTiladaa aRniSnuli or zemoxsenebul evro komisiis rekomendaciaSi davebis 

gadawyvetis Taobaze.70 

amerikis SeerTebulma Statebma ar miiRo msgavsi kampania, miuxedavad federa-

luri savaWro komisiis rekomendaciisa, „xeli SeewyoT iniciativisaTvis, momxmareb-

lebis ukeT informirebis mizniT“.71amerikis advokatTa asociacia (ABA), savaraudod, 

                                                                                                                                                         
61  ix. Tyler M. C., Bretherton D., Seventy-Six and Counting: An Analysis of ODR Sites, 2003, 6-7, <http:// 

www.odr.info/unece2003/pdf/Tyler.pdf>, [10.10.2008] (amerikis SeerTebul Statebsa da evrokav-
SirSi sxvadasxva onlain davebis gadawyvetis vebgverdebis mier gamoyenebuli davebis 
gadawyvetis sxvadasxva meTodebis nomenklatura). 

62   OECD Background Report, ix. zemoT miTiTebuli wyaro 13, at 16. 
63  iqve. 
64   Federal Trade Commission, Consumer Protection in the Global Electronic Marketplace, <http:// www.ftc.gov/ 

bcp/icpw/lookingahead/lookingahead.shtm>, [16.10.2008] [hereinafter FTC Report]. 
65  ix. Savage C. A., Culture and Mediation: A Red Herring, Am. U. J. Gender & L. 269, Vol. 5, 1996, 291. 
66   OECD Background Report, ix. zemoT miTiTebuli wyaro 13, at 19-20. 
67  iqve. 
68  iqve, 20. 
69  ix. iqve. 
70  ix. iqve, 16. 
71   FTC Report, ix. zemoT miTiTebuli wyaro 25. 
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yvelaze gulwrfeli kerZo organizacia iyo, romelic aRiarebda eleqtronul komer-

ciaSi CarTul momxmarebelTa ganaTlebisa da dacvis saWiroebas. 2002 wels amerikis 

advokatTa asociaciam gamosca rekomendaciaTa paketi: „onlain davebis gadawyvetis 

momsaxurebis provaiderebis mier momzadebuli rekomendebuli mowinave praqtikebi“, 

romelSic asociacia Seexo momxmarebelTaTvis da biznesebisaTvis mravali informa-

ciuli struqturebis naklebobas, riTac metad dasabuTda eleqtronuli komerciisa 

da onlain davebis gadawyvetis — rogorc erT-erTi „yvelaze didi problemis“ eleq-

tronuli komerciis davebis gadawyvetaSi — alternativebis saWiroeba.72 

onlain davebis gadawyvetis sistemis sargeblebi da naklovanebebi ganxilul iq-

na akademiuri Jurnalis statiebSi, aseve, saerTaSoriso organizaciebis angariSebSi, 

rogoricaa, magaliTad, ekonomikuri TanamSromlobisa da ganviTarebis organizacia 

(OECD), da sxvadasxva momxmarebelTa dacvis jgufebis kvlevebSi, romelTaganac mxo-

lod mcireodenis dasaxeleba SegviZlia. onlain davebis gadawyvetis upiratesobebi 

moicavs xarjebis Semcirebas da xelsayrel pirobebs, ukeTes komunikaciasa da kom-

pleqsuri sakanonmdeblo sakiTxebis Tavidan acilebas.73 upiratesobaTagan, xarjebis 

Semcireba da xelsayreli pirobebi yvelaze metad naTelia.74 xarjebis dazogvis sar-

gebeli warmoiSoba iseTi faqtorebis saWiroebis naklebobidan, rogoricaa oTaxis qi-

raoba, mogzauroba, gadasaxadi damgegmavi koordinatorisaTvis an nebismieri sxva ad-

ministraciuli gadasaxadis gadaxda „pirispir“ mediaciisaTvis an sxva davebis alter-

natiuli gadawyvetis (ADR) momsaxurebisaTvis.75 mxareebs, romelTac gaaCniaT kompiu-

terebi, TavianTi saxlis datovebac ki ar esaWiroebaT, xolo Tu ar gaaCniaT kompiu-

teri, maSin SesaZlebelia kompiuterTan wvdomis miRweva mcire gadaadgilebis Sem-

deg.76 aseve, onlain davebis gadawyveta potenciurad uzrunvelyofs ukeTes komunika-

cias.77 is uzrunvelyofs mxareebs TavianTi komunikaciis redaqtirebis SesaZleblo-

biT „pirispir“ mediaciaSi impulsuri gamoxmaurebis sapirispirod.78 saboloo jamSi, 

ar aris saWiro vidardoT imis Taobaze, Tu romel sasamarTlos eqneba davebis warmoe-

bis kompetencia.79 modave mxareebi sakuTar Tavze iReben valdebulebebs SeTanxmebis 

farglebSi, Sesabamisad, samarTlebrivi sakiTxebi Tavidan SeiZleba iqnas acilebu-

li.80 sapirispirod, onlain davebis gadawyvetas aseve gaaCnia rigi argumentirebuli 

naklovanebebi.81 onlain davebis gadawyveta saukeTesod ergeba davebis limitirebul 

diapazons.82 es sakiTxebi SezRudulia fulad kompensaciasTan an saqonlis Canacvle-

basTan dakavSirebuli sakiTxebis SemTxvevaSi.83amasTan, mxareebs arasodes ar gaaCniaT 

mediatorTan piradi kavSiris damyarebis saSualeba da, Sesabamisad, ar uyalibdebaT 

ndoba mediatoris mimarT.84 zogierT swavluls aseve swams, rom Tu es momsaxurebebi 

                                                 
72   ABA Task Force, ix. zemoT miTiTebuli wyaro 4, 26-27-ze. 
73   5 APPALJL 275, Appalachian Journal of Law: FUSSES THAT FIT ONLINE: ONLINE MEDIATION IN NON-

COMMERCIAL CONTEXTS, Spring 2006 (292). 
74  ix. iqve. 
75  ix. iqve. 
76  ix. iqve. 
77  ix. iqve. 
78  5 APPALJL 275, Appalachian Journal of Law: Fusses That Fit Online: Online Mediation in Non-commercial 

Context, Spring, 2006, 292. 
79  iqve. 
80  iqve. 
81   27 JMARJCIL 81, John Marshall Journal of Computer & Information Law: Vitual Venues: Improving Online 

Dispute Resolution as an Alternative to Cost Intensive, Fall, 2009, 82. 
82  iqve. 
83  ix. iqve. 
84  ix. iqve. 
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ar iqneba ufaso, amgvari momsaxurebebi mimzidveli ar iqneba dakavSirebuli xarjebis 

gamo.85amasTan erTad, SesaZloa ufro rTuli aRmoCndes monawileTa konfidencialu-

ri informaciis dacvis uzrunvelyofa.86 

miuxedavad codnisa da literaturis uzarmazari moculobisa, Rirs aRiniSnos 

debatebis orive mxaris rigi cnobili da damarwmunebeli argumenti. obieqturi idee-

bis ganxilva sasargebloa am aSkara dilemuri sakiTxis gadawyvetis Ziebisas — saxel-

dobr, rogor SeiZlebaSeiqmnas onlain davebis gadawyvetis sistema ise, rom sargeble-

bi iyos aqcentirebuli, xolo naklovanebebi dS emcirebuli, imavdroulad, iyos imde-

nad universaluri, rom orive — amerikis SeerTebuli Statebi da evrokavSiri SeTan-

xmdnen mis saimedoobaze da gamoyenebaze?87 

ramdenadac onlain davebis gadawyveta warmoadgens sazRvrebs gareT eleqtro-

nuli komerciis davebTan mimarTebaSi Teoriul liders, adgili aqvs akademiuri 

kvlevebis simravles, romelic xotbas asxams davebis gadawyvetis am axal formas. 

onlain davebis gadawyveta, zogadad, gandidebulia Tavisi efeqturobis da ren-

tabelobis gamo, aseve, Raribi jgufebis mier samarTlebriv sistemasTan xelmisawvdo-

mobis gazrdis unaris gamo.88 onlain davebis gadawyvetis sargebeli ufro advilad da 

gasagebad ganmartebulia onlain davebis gadawyvetis Sedarebisas tradiciul sasa-

marTlo saqmis warmoebasTan. onlain davebis gadawyveta ugulebelyofs rig damamZi-

mebel samarTlebriv wesebs, tradiciuli sasamarTlo procesis sixistesa da droiT 

faqtorebs, sul mcire, mediaciisa da molaparakebebis nebayoflobiT formebis Sem-

TxvevaSi, aseve, samarTlebrivi normebis problemuri konfliqtis sakiTxebTan mimar-

TebaSi.89 amerikis SeerTebul StatebSi, personaluri samarTlebrivi sakiTxebisTvis 

damaxasiaTebeli orazrovneba, rogoricaa „minimaluri kontaqti“ da „gamiznuli sar-

gebeli“, aRmofxvrilia onlain davebis gadawyvetis saSualebiT.90 amis msgavsad, evro-

kavSiris SeSfoTeba biznesebsa da momxmareblebs Soris kontraqtuli molaparakebe-

bis gamWvirvalobasa da samarTlianobasTan dakavSirebiT, aseve, vrceldeba davebis 

gadawyvetis proceszec.91 

miuxedavad imisa, rom video konferencia damatebiT Zalas Sehmatebs alterna-

tiuli davebis onlain gadawyvetas, gamonaklisis gareSe, adgili eqneba rigi signale-

bis dakargvas `pirispir~ meTodis gamoyenebisas. Semcirebuli sakomunikacio signale-

bi qmnis gaZlierebul gaurkvevel atmosferos; xolo am gazrdilma gaurkvevlobam Se-

saZloa Sedegad mogvces Secdomebis gazrda — sadac erTi mxare arasworad ganumar-

tavs meore mxares da meore mxares SesaZloa gauCndes eWvi, rom maT gaaCniaT boroti 

zraxvebi. sxva mxriv, `pirispir~ komunikaciis ararsebobas gaaCnia aseve Tavisi upira-

tesobebic. Semcirebuli vizualuri komunikaciis signalebi saSualebas aZlevs mxare-

ebs, fokusireba moaxdinon ufro arsebiT sakiTxebze, riTic Tavidan aicileben vizu-

aluri an audio kontaqtiT miRebul negatiur emociebs da Seamcireben emociuri 

                                                 
85  ix. iqve. 
86  ix. iqve. 
87  ix. iqve, 31. 
88  ix. magaliTad, Gibbons L. J., Creating a Market for Justice; A Market Incentive Solution to Regulating the 

Playing Field: Judicial Deference, Judicial Review, Due Process, and Fair Play in Online Consumer Arbitration, 
23 Nw. J. Int'l L. & Bus., Vol. 23, N.: 1, 2002, 4-5; Alboukrek, ix. zemoT miTiTebuli wyaro 3, 425. 

89  Gibbons, ix. zemoT miTiTebuli wyaro 37, 4. 
90  ix. magaliTad, Shaffer v. Heitner, 433 U.S. 186, 216, 1977; Int'l Shoe Co. v. Washington, 326 U.S. 310, 320, 

1945. 
91  ix. Ponte L. M., Boosting Consumer Confidence in E-Business: Recommendations for Establishing Fair and 

Effective Dispute Resolution Programs for B2C Online Transactions, Alb. L.J. Sci. & Tech., Vol. 12, 441, 456 
(momxmareblis dacvis sakiTxebSi amerikis SeerTebuli Statebisa da evrokavSiris 
midgomebis gansxvavebebis ganxilva). 



 

 391

stresis saerTo dones, rac ase niSandoblivia konfliqtis gadawyvetaSi. Tumca, dave-

bis gadawyvetis meTodebis farTo speqtris farglebSi, ar aris advili imis zustad 

gansazRvra, Tu romel meTods gaaCnia `pirispir~ komunikaciis naklebobiT gamowveu-

li naklovanebebis aqcentualizaciis an Semcirebis tendencia. nebismier SemTxvevaSi, 

onlain davebis gadawyvetis sami sargebeli — efeqturoba, rentabeloba da sakanon-

mdeblo sistemasTan gazrdili xelmisawvdomoba — da ori xelis SemSleli faqtori — 

kompromentirebuli proceduruli da arsebiTi savaldebulo samarTlebrivi proce-

durebi da Semcirebuli sakomunikacio signalebi — xels Seuwyobs amerikis SeerTe-

bul Statebsa da evrokavSirs Soris racionalur SeTanxmebas specifikur detaleb-

Tan dakavSirebiT. Tumca, onlain davebis gadawyvetis sargebeli da naklovanebebi Ta-

visTavad sustia gansxvavebuli wesebis, praqtikebis da amerikis SeerTebul Statebsa 

da evrokavSirs Soris momxmarebelTa dacvis zogadi Teoriis safuZvliani ganxilve-

bisa da analizis mniSvnelovnebasTan SedarebiT. 

onlain davebis gadawyveta, aseve, uzrunvelyofs drois dazogvis rig procedu-

rul sargeblebs; mas aseve gaaCnia samarTlebriv sistemasTan gazrdili xelmisawvdo-

mobis gacxadebuli upiratesoba, xarjebis mkveTrad Semcirebis gziT. onlain davebis 

gadawyvetis momsaxurebis xarji, romelic dakavSirebulia mediaciis saSualebiT ur-

TierTSeTanxmebis miRwevis mizniT abritraJisaTvis davis gadacemasTan an mxareTaTvis 

forumis uzrunvelyofasTan, wamoadgens namdvilad umniSvnelo wvrilmans, ZviradRi-

rebul sasamarTlo saqmis warmoebasTan SedarebiT, gansakuTrebiT saerTaSoriso fo-

rumSi.92 Tumca zemoxsenebuli ar niSnavs, rom onlain davebis gadawyvetas ar axasiaTebs 

problemebi, romelic moicavs Sesabamis samarTlebriv procedurebs, modave mxareTa 

dafinansebasa da maT mozidvas onlain davebis gadawyvetis procesze. 

 
Sesabamisi samarTlebrivi procedura 

onlain davebis gadawyvetis momxmareblebi arian warsuli an araregularuli 

myidvelebi, maSin, rodesac biznesebi warmoadgenen ganmeorebiT moTamaSeebs, urTi-

erToben ra mraval saqmesTan dakavSirebiT nebismier mocemul dros.93 es zrdis disba-

lanss, sadac biznesebi akeTeben ufro safuZvlian arCevans, vidre momxmareblebi. am 

mizeziT, umjobesi iqneboda, Tu gareSe organoebi daawesebdnen standartebs, rome-

lic uzrunvelyofda procedurul samarTlianobas „biznesi momxmareblisaTvis“ 

(B2C) procesebSi.94 unda aRiarebul iqnas Sesabamisi samarTlebrivi proceduris uf-

lebebi, magram es ar aris sakmarisi, momxmareblebs esaWiroebaT imis SegrZneba, rom 

maTi uflebebic aRiarebuli da dafasebulia.95 aqedan gamomdinare, Sesabamisi samar-

Tlebrivi procedurebis moTxovnebi da urTierTbalansi uzenaesia maSin, rodesac 

arsebobs ZalaTa disbalansi modave mxareebs Soris.96 am mimarTebiT, mxedvelobaSi un-

da iqnes miRebuli mTavari proceduruli sakiTxebi: miukerZoeblobis saWiroeba, me-

same neitraluri mxaris SerCeva, warmomadgenloba inkvizitiur procedurebSi da on-

lain davebis gadawyvetis provaiderebis zedamxedveloba.97 sasamarTlo morigebis an 

                                                 
92  Gibbons, ix. zemoT miTiTebuli wyaro 37, 4-5-ze. 
93  Rule (2002) igive wyarodan 237. davebis gadawyvetis procesebSi aRqmis mniSvnelobis Sesaxeb, 

ixileT Fisher R., Ury W., Patton B., Getting to YES: Negotiating Agreement Without Giving In, 2nd ed., 
London, Random House Business Books, 1999, 22-30. CamotvirTulia Semdegi bmulidan: <ijlit.ox-
fordjournals.org>, leiCesteris universitetSi, oqtomberi 13, 2010. 

94  ix. iqve. 
95  ix. iqve. 
96  ix. iqve. 
97  iqve. 
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TviT-zegavlenis meqanizmebi aseve aucilebelia onlain davebis gadawyvetis momsaxu-

rebis warmatebisaTvis.98 

onlain davebis gadawyvetis yvelaze Tanmimdevruli da damarwmunebeli kritika, 

Sesabamisad, warmoiSoba Sesabamisi samarTlebrivi procedurebidan. amerikis SeerTe-

bul Statebsa da evrokavSirSi, Sesabamisi samarTlebrivi procedurebis argumentebi 

aSkarad Zalzed mniSvnelovania tradiciuli samarTlebrivi sistemis nebismieri Se-

Tavazebuli modifikaciebisa an alternativebis Rirebulebebisa da naklovanebebis 

Sefasebisas. mosazrebebi „Sesabamis samarTlebriv procedurebTan“ dakavSirebiT, 

mxareTa konfrontaciisa da mowmeebis, aseve, nafic msajulTa mier gasamarTlebis uf-

lebis da mtkicebulebis warmodgenis SesaZleblobis CaTvliT, yvela es warmoadgens 

amerikis SeerTebuli Statebis samarTlebrivi sistemis maxasiaTeblebs, romelic Se-

saZloa Seilaxos onlain davebis gadawyvetis sistemis mier, romelic, xSir SemTxveva-

Si, iyenebs calkeul gadawyvetilebis mimRebebs da uaryofs daxmarebisaTvis mimar-

Tvas an samarTlebriv zedamxedvelobas, garda gamonaklisi SemTxvevebisa.99 SesaZloa 

mimzidveli iyos am tipis gamowvevebis Camowera, miuxedavad yvela zemoT CamoTvlili 

droisa da fuladi saxsrebis dazogvis sargeblebisa; magram, am principis srulyofi-

lad uaryofam — romelic ase myaradaa gamjdari amerikis SeerTebuli Statebisa da 

evrokavSiris wyobilebaSi — SesaZloa bundovani gaxados gadawyvetis Ziebis ZiriTadi 

arsi, romelsac, SesaZloa, orive daeTanxmos. evrokavSirSi savaldebulo saarbitra-

Jo debulebis Semcveli kontraqtebis avtomaturi anulirebis praqtikis pirobebSi, 

arsebobs onlain davebis gadawyvetis sistemis Seqmnis saWiroeba, romelic aris ro-

gorc klientebisadmi keTilganwyobili, ise SesaZleblobis farglebSi uzrunvel-

yofs tradiciuli sasamarTlo sistemis procesualur garantiebs. faqtobrivad, ev-

ro komisiam naTeli gaxada, rom is ar dauWers mxarsdavebis alternatiuli gadawyve-

tis sistemas, romelic moiTxovs, rom yvela davebis alternatiuli gadawyvetis saSu-

alebebi iyos gamoyenebuli, saqmis sasamarTlosTvis gadacemamde.100 garda savaldebu-

lo davebis gadawyvetis sakiTxebisa da arsebiTi samarTlianobisa onlain davebis ga-

dawyvetis programebSi, onlain davebis gadawyvetis sxva SorsmWvreteli da damajere-

beli kritika ukavSirdeba adamianuri xasiaTisa da potenciuri uTanxmoebis funda-

mentalur sakiTxebs.101 

 
dafinanseba 

pirveli identificirebuli gamowveva, romlis winaSec aRmoCnda onlain davebis 

gadawyveta „biznesi momxmareblisaTvis“ (B2C) sferoSi, aris onlain davebis gadawyve-

tis momsaxurebis provaiderebis Seqmnisa da SenarCunebis dafinansebis uzrunvelyo-

fa, maTi miukerZoeblobis uzrunvelyofis CaTvliT. kerZo dafinansebam SesaZloa uz-

runvelyos sakmarisi Semosavali, magram mas SeuZlia, aseve, riskis qveS daayenos on-

lain davebis gadawyvetis momsaxurebis provaiderebis damoukidebloba, gansakuTre-

biT ki “biznesi momxmareblisaTvis „tranzaqciebSi, sadac calmxrivi gadasaxadebis 

modeli, zogadad, miRebuli gzaa momxmarebelTa monawileobis xelSewyobisaTvis.102 

imisaTvis, rom Tavidan iqnas acilebuli mikerZoebulobis gancda, Katsh da Rifkin Semo-

                                                 
98  ix. iqve. 
99   Martin M. Sh., Keep it Online: The Hague Convention and the Need for Online Alternative Dispute Resolution in 

International Business-to-Consumer E-Commerce, B.U. Int'l L.J., Vol. 20, 2002, 125, 157. 
100   Thornburg E. G., Going Private: Technology, Due Process, and Internet Dispute Resolution, U.C. Davis L. Rev., 

Vol. 34, 2000, 151, 153. 
101  Tyler & Bretherton, ix. zemoT miTiTebuli wyaro 6, 208. 
102  Consumers International (2001) imave wyarodan. 
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TavazebiT, onlain davebis gadawyvetis provaiderma naTlad unda ganacxados bizne-

sidan raime dafinansebis Sesaxeb.103 gamWvirvaloba unda gaizardos sxva meqanizmebis 

gamoyenebiTac, miukerZoeblobis uzrunvelyofisaTvis, aseTi meqanizmebia — saCivre-

bis marTvis sistemebi procedurebis darRvevis SemTxvevebisTvis.104 

davebis gadawyvetis praqtikis yvelaze metad eTikuri wesebis mixedviT davebis 

gadawyvetis procesTan dakavSirebuli gadasaxadi ar unda iyos damokidebuli saqmis 

Sedegze. magaliTad, mediatoris qmedebebma SesaZloa advilad ganicados zegavlena 

aseTi pirobiTi kompensaciis arsebobisas, rasac Sedegad moaqvs usamarTlo garigeba 

an erTi mxaris molodinebis Semcireba swraf daregulirebasTan dakavSirebiT.105 Tum-

ca zogierT SemTxvevaSi, materialurma mastimulirebelma faqtorebma SesaZloa Seq-

mnas problema adamianis mier marTuli onlain davebis gadawyvetis procesis neitra-

litetisas; igive araobieqturi faqtorebi ver iCens Tavs iseT onlain davebis gadawy-

vetis procesSi, sadac xdeba avtomaturi procesebis gamoyeneba, magaliTad, rogori-

caa Cyber Settle.com.106 
Tu onlain biznesisaTvis miCneulia, rom onlain davebis gadawyvetis gamoyeneba 

aucilebelia procesis ganviTarebisaTvis, Sesabamisad biznesi moaxdens mis subsidi-

rebas. swored am movlenasTan gvaqvs saqme EBay-s SemTxvevaSi, romelmac daafinansa 

Square Trade Tavisi onlain auqcionebisadmi ndobis gazrdis mizniT. “Consumers 
International“ amtkicebs, rom onlain davebis gadawyvetis momsaxureba unda mowodebuli 

iyos ufasod an zomieri safasuris sanacvlod. wesi gvTavazobs dabali gadasaxadis 

dawesebas, usafuZvlo da araseriozuli saCivrebis Tavidan acilebis mizniT, magram 

is gvafrTxilebs, rom Tu gadasaxadi iqneba Zalian maRali, mxareebma SesaZloa ar ga-

moiyenon onlain davebis gadawyveta.107 usafuZvlo saCivrebi aseve SeiZleba iqnes Ta-

vidan acilebuli administraciuli gadasaxadis dawesebiT, romelic SeiZleba iyos 

dabrunebadi, Tu momxmarebeli mTlianad an nawilobriv warmatebas miaRwevs. 

zogierTi warmatebuli onlain davebis gadawyvetis provaiderebi, rogoricaa 

avstriuli „internet ombudsmeni“, sargebels iRebs saxelmwifo dafinansebidan.108 am 

gziT Tavidan acilebulia kerZo finansuri mxardaWeris uaryofiTi gavlena; amasTan, 

Sedegad SeiZleba miviRiT mZime tvirTi gadasaxadis gadamxdelTaTvis.109 zogierTi sa-

marTlebrivi davebis gadawyveta aRqmulia, rogorc aucilebeli saxelmwifo momsaxu-

reba. amis kargi magaliTi aris espaneTi, sadac kanoni krZalavs davebis gadawyvetis 

momsaxurebis operaciebis ganxorcielebas mogebis miRebis mizniT.110Tumca, es midgo-

ma aferxebs kerZo onlain davebis gadawyvetis insustriis ganviTarebas. SesaZloa ar-

gumentirebulad davadasturoT, rom mogebis miRebis mizniT ganxorcielebuli on-

lain davebis gadawyvetis momsaxureba, rogorc eleqtronuli komerciis forma, Se-

saZloa daSvebul iqnas gamWvirvale momsaxurebis mowodebis mTeli periodis ganmav-

                                                 
103  Katsh and Rifkin, 2001, op. cit. 41. 
104  Consumers International, 2001, citirebuli. 
105   Rule C., Online Dispute Resolution for Businesses, B2B, E-Commerce, Consumer, Employment, Insurance, and 

Other Commercial Conflicts, San Francisco, Jossey Bass, 2002, 58. 
106  igive wyarodan, <http://www.cybersettle.com>. 
107  Rule, 2002, citirebuli 119 da 294. United Nations Conference on Trade and Development, ‘Online Dispute 

Resolution: E-Commerce and Beyond’ in E-Commerce and Development Report, 2003, 190. 
108  damatebiT informaciisTvis ix. Hörnle, 2009, citirebuli 76. 
109  Hill, 2008, citirebuli, 318 da 391. 
110  ix. Ley 44/2006 of 29 December of Consumer Protection; Ley 7/1998 of 13 April of General Conditions and 

Clauses for Consumer Contracts, Ley 60/2003 of 23 December of Arbitration, Real Decreto (Royal Decree, RD) 
636/1993 of 3 May 1993 of the Consumer Arbitration System, RD 231/2008 of 15 February of the Consumer 
Arbitration System. 
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lobaSi, rasac meTvalyureobas gauwevs saxelmwifo organoebi. es gansakuTrebiT au-

cilebelia, rodesac onlain davebis gadawyvetis momsaxureba gamoiyeneba mxareTa So-

ris davebis gadawyvetisaTvis, molaparakebis warmoebis araTanabari Zalebis pirobeb-

Si („biznesi momxmareblisaTvis“ davebi) da im SemTxvevaSi, Tu davebis gadawyvetis xar-

ji (da Sesabamisi samarTlebrivi procedura) Semcirebulia rentabeluri onlain da-

vebis gadawyvetis procesis miRebis mizniT. 

 
momxmarebelTa mozidva 

sxva onlain davebis gadawyvetis ZiriTadi identificirebadi gamowveva aris mxa-

reTa darwmuneba, endon da gamoiyenon onlain davebis gadawyvetis momsaxureba.111 miu-

xedavad imisa, rom individualuri piri waradgens saCivars onlain davebis gadawyve-

tis momsaxurebaze, romelic ar aris kavSirSi meore mxaresTan, realuri gamowveva 

aris mxaris darwmuneba, miiRon monawileoba procesSi.112 es gansakuTrebiT rTulia, 

rodesac arsebobs ZalTa disbalansi mxareTa Soris. monawileoba aseve SesaZloa cva-

lebadobdes, rac damokidebulia SerCeul onlain davebis gadawyvetis procedura-

ze.113 arbitraJis SemTxvevaSi ufro advili iqneboda CarTulobis miRweva, radgan mxa-

reebi Tanxmdebian davis warmoqmnamde. 

Tumca, aman SesaZloa gamoiwvios samarTlebrivi problemebi evrokavSiris far-

glebSi im SemTxvevaSi, Tu ar iqneba aucilebeli arbitraJi, an Tu iqneba savaldebulo 

mxolod biznesisaTvis da ara momxmareblisaTvis.114 mediaciis SemTxvevaSi, naklebad 

problematuri iqneboda mxareTa monawileobis miRweva, gansakuTrebiT maSin, rode-

sac ar arsebobs raime mniSvnelovani disbalansi mxareTa Soris, aseve, sadac arsebobs 

urTierTobis SenarCunebis interesi da rodesac dava ar aris gadaWarbebulad kon-

frontaciuli. damatebiTi mastimulirebeli faqtorebi SesaZloa Seiqmnas mxareTa 

monawileobis waxalisebis mizniT. EBay-Si, magaliTad, myidvelTa ukukavSiri stimuls 

aZlevs gamyidvels, miiRos monawileoba, maSin, rodesac gamyidvels surs Tavidan ai-

cilos negatiuri mimoxilvebi. aseve, Suamavlebs, rogorebic arian advokatebi, mom-

xmarebelTa organizaciebs da savaWro palatebs SeuZliaT gavlena iqonion mxareTa 

mier SerCeuli davebis gadawyvetis meqanizmebis tipze.115 

Katsh da Rifkin-is TvalsazrisiT biznesebs SesaZloa hqondeT arasasurveli gan-

wyoba onlain davebis gadawyvetis SeTavazebisadmi im SemTxvevaSi, Tu maTi momxmareb-

lebi ganmartaven, rom davebis warmoSobas xSirad aqvs adgili.116 isini gvTavazoben, 

rom onlain davebis gadawyvetam SesaZloa gazardos ndoba saqmis warmoebisas, Tu mom-

xmareblebi iqnebian kargad informirebulebi ara mxolod TavianT uflebebze, aramed 

darwmundebian, rom maT aseve gaaCniaT am uflebebis gaZlierebis meqanizmebi.117 ndo-

bis faqtoris uzrunvelyofis mizniT, onlain davebis gadawyvetis process esaWiroe-

ba Sesabamisi reklamireba. onlain davebis gadawyveta, xSir SemTxvevaSi, SeTavazebu-

lia wevri programebis konteqstSi — ase magaliTad, Trustmark. movaWreebi, ZiriTadad, 

                                                 
111  ix. Recommendation (1998) citirebuli, VI principle of liberty. ix., aseve, Annex [q] Directive 

1993/13/EC. 
112  ix. iqve. 
113  ix. Recommendation (1998) citirebuli, VI principle of liberty, ix., aseve, Annex [q] Directive 

1993/13/EC. 
114  ix. iqve. 
115   Ramsay I., ‘Consumer Redress and Access to Justice’ in International Perspectives on Consumers’ Access to Ju-

stice, Cambridge University Press, New York, 2006, 34. 
116  Katsh და Rifkin, 2001, citirebuli 87. 
117  imave wyarod an ix. aseve, Katsh E., ‘Online Dispute Resolution: Designing New Legal Processes for 

Cyberspace’ Proceedings of the WebSci’ 09: Society On-Line, 18-20 March 2009, Athens, Greece, 3. 



 

 395

nebayoflobiT wevriandebian am sqemebSi, momxmarebelTa ndobis gazrdis mizniT. am 

TvalsazrisiT, onlain davebis gadawyvetis mizani ar aris mxolod davebis gadawyve-

ta, aramed aseve eleqtronul komerciaSi momxmarebelTa ndobis gazrda.118 

zogadad, amerikis SeerTebuli Statebisa da evrokavSiris eleqtronul komer-

cias Soris sxvaoba evrokavSiris mier xasiaTdeba, rogorc ufro momxmareblis dacva-

ze orientirebuli, aSS-Tan SedarebiT.119 maSin, rodesac aSS ganizraxavs iseT sakiTx-

ebze koncentrirebas, rogoricaa TaRliToba da kiber danaSauli,120 evrokavSirma     

aamoqmeda bevri Tavisi politikis iniciativebi, eleqtronul bazarze momxmarebelTa 

ndobis Seqmnis gziT eleqtronuli komerciis saerTo donis gazrdis saboloo miznis 

misaRwevad.121sxva sityvebiT, aSS cdilobs miiyvanos kiber kriminalebi sasamarTlom-

de, miuxedavad imisa, rom evrokavSiri cdilobs moipovos momxmarebelTa ndoba, am 

miznisken naTlad mimarTuli politikis saSualebiT. erTi SexedviT, vlindeba, rom 

aSS da evrokavSiri aRweven erTsa da imave daniSnulebis adgils, mxolod sxvadasxva 

gasasvlelebis saSualebiT; orive icavs momxmareblebs, magram erTi irCevs amis gasa-

keTeblad Semdeg gzas, iWers „mtacebels“, romelic TaRliTobs internetSi aralega-

lurad; xolo meore asrulebs process pirdapiri politikis iniciativebiT. Tumca, 

ori sistemis martivma Sedarebam gamoavlina Rrmad gamjdari kulturuli sxvaobebi-

internetis regulaciebTan, kontraqtis formirebisa da saimedoobis principebTan 

da, ra Tqma unda, eleqtronuli komerciis politikebTan mimarTebaSi. 

amerikis politika, zogadad, eleqtronul komerciasTan da momxmarebelTa dac-

vasTan mimarTebaSi, saukeTesod SeiZleba ganmartebul iqnas, rogorc pro-biznesi, 

TviT regulirebuli da minimalisturi.122 evrokavSirisagan gansxvavebiT, amerikis Se-

erTebuli Statebi xels uwyobs ufro metad eleqtronuli biznesisaTvis mastimuli-

rebeli faqtorebis uzrunvelyofis programas, davebis gadawyvetis procedurebis 

SeTavazebis gziT, da ar axdens momxmarebelTa mkacrad daculi uflebebis Sesaxeb sa-

jaro gancxadebebs. es midgoma narCundeba momxmarebelTa saCivrebis, momxmarebelTa 

ufro meti dacvis saWiroebis Sesaxeb amerikis advokatTa asociaciis123 da federalu-

ri vaWrobis komisiis saerTaSoriso gancxadebebis miuxedavad.124 amerikis SeerTebuli 

Statebi isev Tavs ikavebs eleqtronuli komerciis davebis gadawyvetis meTodebis 

formaluri regulirebisagan. Statis kanonze da Statis sasamarTlos gadawyvetile-

baze, aseve, erTiani komerciuli kodeqsis msgavs dokumentebze dayrdnobiT, federa-

lur mTavrobas martivad SeuZlia minimumamde daiyvanos adgilobrivi wnexi, Sedare-

biT ufro momxmareblis damcveli reJimis miRebis mizniT. 

intuiciurad, saSulo momxmarebeli, romelic axorcielebs dabali Rirebule-

bis produqtebis Sesyidvas onlain reJimSi da romelsac gaaCnia mkacrad SezRuduli-

sabazro Zalaufleba eleqtronuli biznesebisSemTxvevaSi, ar gaiTvaliswinebs SesaZ-

leblobas, romliTac federalur mTavrobas SeuZlia momxmarebelTa ufro mkacrad 

dacvis uzrunvelyofa, an mkacr proteqcionistul reJims, evrokavSirSi — msoflioSi 

                                                 
118   Nadler J., Electronic Mediated Dispute Resolution and E-Commerce, Negotiation Journal, Vol. 17, 2001, 333. 
119  ix. magaliTad, Aguilar J. R., Over the Rainbow: European and American Consumer Protection Policy and 

Remedy Conflicts on the Internet and a Possible Solution, Int'l J. Comm. L. & Pol'y, Vol. 4, N.: 1, Winter 
1999/2000, 1, <http://www.ijclp.net/ijclp_web-doc_4-4-2000.html>, [24.10.2008]; ix., aseve, Ponte, ix. zemoT 
miTiTebuli wyaro 40. 

120  Aguilar, ix. zemoT miTiTebuli wyaro 49, 37-38. 
121  iqve, 20-21.  
122  iqve, 33-34. 
123  ix. ABA Task Force, ix. zemoT miTiTebuli wyaro 4. 
124  ix. FTC Report, ix. zemoT miTiTebuli wyaro 25. 
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meore udidesi eleqtronuli komerciis moTamaSe125 — arsebuli reJimis msgavsad. 

msgavsad amisa, saSualo momxmarebeli SesaZloa arc fiqrobdes, rom momxmarebelTa 

dacvis jgufebiyoveldRiur reJimSi ibrZvian kanonis am nawilSi cvlilebis Setani-

saTvis. amgvarad, sabazro ZalauflebaSi uTanasworobis didi moculobis, aseve, saer-

TaSoriso praqtikis Sesaxeb saSualo momxmarebelTa codnis Sesabamisi simciris pi-

robebSi, amerikis mTavrobas aSkarad mcireodeni mastimulirebeli faqtori gaaCnia 

ufro metad momxmarebelTa dacvis reJimis misaRebad.  

evrokavSirisagan gansxvavebiT, amerikis eleqtronuli komerciis regulaciis 

sistema momxmarebels akisrebs valdebulebas, kargad Seiswavlos damatebiTi vadebi 

da pirobebi, romelic mocemulia wvrili SriftiT, momxmareblebTan dadebuli stan-

dartuli formis kontraqtSi.126 dRemde aSS ar iTxovs eleqtronuli biznesebis gam-

Wvirvalobas da srulad gamovlenas im momentamde, sanam saqonlis gayidvasTan dakav-

Sirebuli kontraqti ar CaiTvleba dasrulebulad.127 am pro-biznesis pozicia, komer-

ciul tranzaqciebTan dakavSirebiT, moulodneli ar aris; ubralod, es aris amerikis 

kontraqtis kanonis gavrcoba tradiciul pirispir sacalo tranzaqciebSi.128 ramdeni-

me saintereso federaluri da saxelmwifo sasamarTlos mosazrebebi aCvenebs, Tu ram-

denad surs amerikis sasamarTloebs am mimarTulebiT wasvla, pro-biznesis samar-

Tlebrivi wesebis sistemis dadasturebis da gavrcelebis mizniT. 

cxadia, rom evrokavSiri ufro icavs Tavis momxmareblebs, vidre amerikis Seer-

Tebuli Statebi. maSin, rodesac aSS sistema yuradRebas amaxvilebs efeqturobasa da 

xarjebze da akisrebs pasuxismgeblobas momxmareblebs, cxadi gaxadon nebismieri da-

matebiTi pirobebi, evrokavSiri cdilobs xeli Seuwyos komerciul saqmianobas, mom-

xmareblebsa da biznesebs Soris arsebuli saTamaSo moednis balansirebis saSualebiT, 

momxmareblis myarad dacvis kanonebisa da politikebis gziT. 

aSS-isagan gansxvavebiT, evrokavSiri moiTxovs srul gamWvirvalobas momxmareb-

lis kontraqtis vadebTan da pirobebTan dakavSirebiT, mTeli sakontraqto periodi-

sa da procesis ganmavlobaSi. evrokavSiris midgoma moiTxovs eleqtronuli biznese-

bis vadebisa da pirobebis srulad gamovlenas, nebismieri xelSekrulebis momzadebis 

dasrulebamde, rogoricaa magaliTad, wvril fontSi an saqonelTan erTad mowode-

bul masalebSi dafaruli nebismieri pirobebi.129 

SesaZloa zemoT aRniSnuli emsaxurebodes saTamaSo moednis gaumjobesebas, rac 

aisaxa evrokavSirSi, eleqtronuli komerciisa da, gansakuTrebiT, onlain davebis ga-

dawyvetis daregulirebis mizniT, mwarmoebluri politikis iniciativebis marTvis 

aRebis procesSi. maSin, rodesac aSS-is mTavroba orWofobs internetis daregulire-

bis sakiTxTan dakavSirebiT, evrokavSirma ar misca neba am axal saSualebas, Seesuste-

bina misi maregulirebeli saqmianobis done. evrokavSirma miiRo politika, romliTac 

farTovdeba momxmareblis dacvis kanoni tradiciul pirispir tranzaqciebTan mimar-

TebaSi, da moicavs internetSi warmoSobil tranzaqciebsac.130 

amgvarad, eleqtronuli komerciis direqtiviT evrokavSiris eleqtronuli ko-

merciis sistemaSi Setanili erT-erTi yvelaze mniSvnelovani wvlili iyo yvela wevri 

                                                 
125  Ponte, ix. zemoT miTiTebuli wyaro 40. 
126  iqve. 
127  iqve, 456-57. 
128  Alboukrek, ix. zemoT miTiTebuli wyaro 3, 425-ze (sabuTdeba, rom qveynebs mudmivad ar SeuZ-

liaT axal da damwyeb eleqtronul bazarze adaptacia ufro tradiciuli samarTlebrivi 
wesebis `Zveli samyaros~ cnebis miRebiT da mcdelobiT, mimarTon isini sruliad axal ba-
zarze). 

129  Ponte, ix. zemoT miTiTebuli wyaro 40, 456-457. 
130  Aguilar, ix. zemoT miTiTebuli wyaro 49, 22. 
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qveynisaTvis karis gaReba, evrokavSiris eleqtronuli komerciis donis gazrdis miz-

niT. evrokavSiris eleqtronuli komerciis direqtiva moiTxovs wevri qveynebisagan, 

Seqmnan davebis alternatiuli gadawyvetis procedurebi eleqtronuli komerciis 

kontraqtebisaTvis da onlain davebis gadawyvetis regulaciis uzrunvelyofisaT-

vis.131 mizans warmoadgens biznesebis da momxmareblebis uzrunvelyofa samarTlebri-

vi sicxadis raime saxis garantiiT.132 „Sida bazris muxli“ — momsaxurebebi eqvemdeba-

reba im wevri qveynis kanons, romelSic aris Seqmnili momsaxurebis momwodebeli.133 

direqtiva mimarTulia wevr qveynebs Soris urTierT TanamSromlobis gazrdisa da 

TviT regulirebis gafarToebisken.134 direqtivis mier dafaruli momsaxurebebi moi-

cavs: 1) onlain publikaciebs; 2) produqtebisa da servisebis onlain gayidvebs; 3) on-

lain reklamirebas; 4) profesionalur servisebs; 5) internet da gasarTob servisebs; 

da 6) ufaso servisebs (garda reklamisa).135 

„onlain davebis gadawyvetis regulacia“ (ODR regulacia) SemuSavda calkeuli 

evrokavSiris „onlain davebis gadawyvetis sistemis SeqmnisaTvis.136 es saSualebas mis-

cems yvela wevri qveynis eleqtronuli komerciis momxmareblebs, gadaWran yvela da-

va onlain reJimSi, sasamarTloSi wasvlis saWiroebis gareSe.137 onlain davebis gadawy-

vetis sistema dakavSirebulia wevri qveynebis davebis alternatiuli gadawyvetis 

(ADR) organizaciebTan, romlebic icaven komisiis wesebs.138mizani aris davebis al-

ternatiuli gadawyvetis sistemis Seqmna, romelic dafuZnebuli iqneba instruqciaTa 

erTian paketze.139 es xdis aucilebels, rom TiToeuli wevri qveynis onlain davebis 

gadawyvetis fasilitatorebs hqondeT gavlili msgavsi treningebi da gaaCndeT Sesa-

bamisi unarebi.140 moTxovnilia, rom nebismieri saboloo gadawyvetileba miRebul iq-

nas ocdaaTi dRis ganmavlobaSi.141 problema aris is, rom davebis alternatiuli ga-

dawyvetis eleqtronuli komerciis tranzaqciebze dafuZnebuli momxmarebelTa da-

vebis gadawyvetis procedurebi aris arasruli da bundovani.142 

istoriulad, arsebuli davebis alternatiuli gadawyvetis sqemebis nawili iZ-

leva saCivrebis onlain reJimSi warmodgenis SesaZleblobas, magram onlain davebis 

gadawyvetis gamoyenebis SesaZlebloba ar arsebobs.143 sakiTxis gadawyvetamde drois 

mogebis sargebeli ikargeba da ferxdeba onlain procesebSi fasitilirebuli komuni-

kacia.144 

eleqtronuli sakontraqto debulebis arsebobis pirobebSi, es iyo mxolod 

drois faqtori, sanam evro komisia daiwyebda sazRvrebs gareTa eleqtronuli komer-

ciis davebidan warmoSobili samarTlebrivi sakiTxebis daregulirebas. am qmedebam 

miiRo briuselis regulaciis saxeliT saqveynod cnobili forma.145 

                                                 
131  <http://ec.europa.eu/internal_market/e-commerce/directive/index_en.htm. 
132  ix. iqve. 
133  ix. iqve. 
134  ix. iqve. 
135  ix. iqve. 
136  <http://ec.europa.eu/consumers/redress/out_of_court>. 
137  ix. iqve. 
138  ix. iqve. 
139  ix. iqve. 
140  ix. iqve. 
141  ix. iqve. 
142  iqve. 
143  iqve. 
144  ix. iqve. 
145  ix. Brussels Regulation, ix. zemoT miTiTebuli wyaro 4. 
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evrokavSirma ganaxorciela ramodenime programa da iniciativa, davebis gadawy-

vetis procesSi arsebiTi da proceduruli samarTlianobis uzrunvelyofis mizniT, 

aseve, xeli Seuwyo momxmarebelTa Soris davebis gadawyvetis meqanizmebis gamoyene-

bas. evro komisiam warmoadgina ramdenime rekomendacia davebis gadawyvetis procesSi 

procesualur garantiebze, maT Soris, „damoukideblobis; gamWvirvalobis; Sejibre-

biTi xasiaTis sasamarTlo saqmis warmoebis; efeqturobis; kanonierebis; Tavisufle-

bisa da warmomadgenlobis“ principebze, procesualur qmedebebSi arbitraJamde.146 

evrokavSirma, aseve, warmoadgina rekomendaciebi procesualuri garantiebis 

uzrunvelyofis mizniT, romelsac mediatorebi iyeneben davebis gadawyvetisas da 

romelic moicavs „oTs princips: miukerZoebloba; gamWvirvaloba; efeqturoba; da 

proceduris samarTlianoba“.147 amis msgavsad, evrokavSirma Seqmna programa, saxelad 

EEC-Net, romelic emsaxureba momxmareblebisaTvis davebis gadawyvetis xelmisawvdo-

mi meqanizmebis Sesaxeb informaciis gavrcelebis xelSewyobas, aseve, realurad uz-

runvelyofs davebis gadawyvetis momsaxurebas, TiToeul wevr qveyanaSi ganTavsebu-

li rigi `sakliringo palatis~ saSualebiT.148 

zemoxsenebul informaciaze dayrdnobiT, amerikis SeerTebul Statebsa da ev-

rokavSirs Soris momxmareblis dacvis gansxvavebuli politikis miznebi da Teoriebi 

aSkarad cxadi gaxda. amerikis SeerTebuli Statebis eleqtronuli komerciis regu-

lirebis sistema SesaZloa aRvweroT, rogorc pro-biznesi, TviT regulirebuli da 

minimalisturi.149misi upiratesi ganxilvis sagani ukavSirdeba efeqturobas da xarje-

bis Semcirebas. 

onlain davebis gadawyveta warmoiSva imis aRiarebidan, rom davebis raodenoba 

gaizrdeba rigi onlain aqtivobebis raodenobis gazrdis paralelurad.150 amitomac, 

onlain davebis gadawyvetis wyaro aSkarad martivad gasagebia, saxeldobr, rac ufro 

meti tranzaqcia da interaqcia ganxorcieldeba onlain reJimSi, miT meti davis war-

moSobas eqneba adgili.151 amasTan, gasagebi iyo, rom internets, sanam is warmoadgenda 

informaciis wyaros, unda SeZleboda informaciaze damokidebuli saqmianobebis 

mxardaWera, rogoricaa, magaliTad, davis gadawyveta.152 sxva sityvebiT, interneti 

warmoadgenda problemis nawils, romelSic is qmnida davebs, magram is aseve iyo ga-

dawyvetis nawili, Tavisi resursiT, onlain reJimSi gamoxmaureboda davebs.153 

rogorc zemoT iqna aRniSnuli, evrokavSiris politika SesaZloa daxasiaTdes, 

rogorc pro-momxmarebluri. misi upiratesi ganxilvis sagans warmoadgens momxmareb-

lebsa da biznesebs Soris arsebuli saTamaSo moednis gawonasworeba da gamWvirvalo-

bis reJimis xelSewyoba, aseve, eleqtronuli komerciis arealSi yvela Sesabamisi sa-

kontraqto pirobis gamovlena.154 ufro metic, amerikis SeerTebuli Statebi uSvebs 

savaldebulo saarbitraJo SeTanxmebebs momxmareblebsa da biznesebs Soris, kon-

traqtis formirebis procesSi,155 maSin, rodesac evrokavSiri uSvebs mxolod saarbit-

raJo SeTanxmebebs, romelic ZalaSi Sedis davis warmoSobis Semdeg.156 

                                                 
146   OECD Background Report, ix. zemoT miTiTebuli wyaro 13, 16. 
147  iqve. 
148  iqve 20. 
149  Aguilar, ix. zemoT miTiTebuli wyaro 49, 33-34. 
150   49 NYLSLR 271, New York Law School Law Review: Bringing Online dispute Resolution to Virtual Worlds: 

Creating Processes Through Code, 2004-2005, 277.  
151  iqve. 
152  iqve. 
153  iqve. 
154  Ponte, ix. zemoT miTiTebuli wyaro 40. 
155  iqve at 456, n. 53. 
156   Brussels Regulation, ix. zemoT miTiTebuli wyaro 4, art. 17(1). 
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amerikis SeerTebuli Statebisa da evrokavSiris eleqtronuli komerciis regu-

laciebs Soris arsebuli sxvaobis saaSkaraoze gamotana, iZleva imis ufro naTeli da 

obieqturi analizis saSualebas, Tu rogor SeiZleba ori mxare mivides SeTanxmebamde 

davebis gadawyvetis meqanizmebTan dakavSirebiT, „biznesi momxmareblisaTvis“ sazR-

vris gareTa eleqtronuli komerciis davebSi. SeiZleba imis argumentireba, rom erT-

erTi yvelaze efeqturi meqanizmi amerikis SeerTebul Statebsa da evrokavSirs Soris 

konsesusis SeqmnisaTvis aris xelSekrulebis gamoyeneba. 

 
ormxrivi SeTanxmeba 

SeTanxmebis gamoyenebis sargebeli or nawilad iyofa. pirveli, SeTanxmeba dat-

virTulia samarTlebrivi valdebulebebiT, rac niSnavs, rom mas aqvs gacilebiT meti 

Sedegis miRebis potenciali, vidre nebismier moqmed nebayoflobiT an „rbili-kano-

nis~ principebs.157 meore, SeTanxmebam amerikis SeerTebul Statebsa da evrokavSirs 

Soris — ori udidesi moTamaSe eleqtronul komerciaSi, Sesabamisad158 — SesaZloa 

stimuli misces sxva qveynebs mibaZon am moTamaSeebs. SesaZloa, SeTanxmeba daiwyos or-

mxrivi formiT, magram dasruldes, rogorc eleqtronuli komerciis davebis gadawy-

vetis multinacionaluri konvencia. cxadia, es xels Seuwyobs sakiTxis gadawyvetas, 

Tu rogor SeiZleba SeTanxmebam SeZlebisdagvarad gadawyvitosamerikis SeerTebul 

Statebsa da evrokavSirs Soris arsebuli momxmarebelTa dacvisa da eleqtronuli 

komerciis regulaciis ukiduresad gansxvavebuli Teoriebi? yvelaze gamartivebuli 

pasuxi — mrewveloba, ramdenadac SesaZlebelia, iqneba TviT-regulirebuli. eleq-

tronuli biznesebis warmateba damokidebulia momxmareblis kmayofilebaze. udidesi 

eleqtronuli biznesebis saSualebiT, rogorebicaa magaliTad EBay da Amazon, gam-

yidvelis reitingi, faqtobrivad, ganTavsebulia gasayidi saqonlis Semdeg. sanam uc-

vlelad arsebobs erTze meti gamyidveli nebismier mocemul produqtze, ukve arse-

bobs myari mastimulirebeli faqtori individualuri gamyidvelisaTvis, miaRwios da 

SeinarCunos maRali reitingi misi produqciis momxmareblebs Soris.  

dominirebad eleqtronul biznesebs gaaCnia mastimulirebeli faqtori, uzrun-

velyos onlain davebis gadawyvetis forumi, momxmareblebsa da gamyidvelebs Soris 

davebis gadawyvetis mizniT, mTavari vebgverdis gamoyenebis saSualebiT. SedarebiT 

ufro mcire eleqtronul biznesebi ki iyeneben samomxmareblo blogebs da reitin-

gul vebgverdebs, romlebic dominireben internetSi. asea Tu ise, Tu momxmarebeli ar 

aris kmayofili, isini mimarTaven igive saSualebas (magaliTad, internets), romelsac 

iyenebdnen produqtis yidvisas, raTa gaxadon TavianTi Civili cnobili yvela sxva on-

lain momxmareblisaTvis. 

 
SeTanxmebis sargeblebi 

amerikis SeerTebul Statebsa da evrokavSirs Soris arsebuli sazRvrebs gareT 

eleqtronuli komerciis davebSi davebis gadawyvetasTan dakavSirebuli samarTleb-

rivi valdebulebebiT datvirTuli xelSekrulebis sargebeli namdvilad mravalia. 

SeTanxmeba miaRwevs am sferoSi efeqturobisa da progresis amerikul mizans, maSin, 

rodesac paralelurad, miRweuli iqneba evrokavSiris momxmareblis efeqturi dac-

                                                 
157  ix. magaliTad, OECD Background Report, ix. zemoT miTiTebuli wyaro 13; EC Recommendation, ix. 

zemoT miTiTebuli wyaro 21; FTC Report, ix. zemoT miTiTebuli wyaro 25; ABA Task Force, ix. 
zemoT miTiTebuli wyaro 4. 

158  Ponte, ix. zemoT miTiTebuli wyaro 40, 456. 
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vis mizani. es miscems globalur eleqtronul biznesebs erTgvarovnebis SegrZnebas, 

ramdenadac isini imoqmedeben samarTlebrivi valdebulebebiT datvirTuli sazoga-

do eleqtronuli komerciis biznesis praqtikebis sakiTxebTan dakavSirebuli SeTan-

xmebis Sesabamisad. SeTanxmeba aseve momxmareblebs Seuqmnis globalur bazarze ndo-

bis SegrZnebas, ramdenadac, amerikis SeerTebul Statebsa da evrokavSirs Soris arse-

buli samarTlebrivi valdebulebebiT datvirTuli xelSekrulebis codna — msofli-

oSi ori yvelaze didi eleqtronuli komerciis moTamaSeebi — xels Seuwyobs ndobas 

davebis gadawyvetis stabiluri da organizebuli reJimis pirobebSi; amgvarad, Sede-

gad miviRebT eleqtronuli komerciis sayovelTao donis gazrdas orive, amerikis Se-

erTebul Statebsa da evrokavSirSi, da, SesaZloa, mTels msoflioSi. 

 
SeTanxmebis naklovanebebi 

simarTle rom vTqvaT, arsebobs rigi naklovanebebi SeTanxmebis gamoyenebis 

gziT am xasiaTis reformis ganxorcielebisaTvis; magram rodesac vadarebT SeTanxme-

bis sargeblebs rig mcdelobebTan, ekonomikuri TanamSromlobisa da ganviTarebis 

organizaciis (OECD) da amerikis advokatTa asociaciis (ABA) mier „rbili kanoni~-s 

SeqmnasTan dakavSirebiT, arsebuli naklovanebebi kargavs Tavis negatiurobas. SeTan-

xmebis gamoyenebis erTi yvelaze mTavari naklovaneba warmoiSoba adgilobrivi da sa-

erTaSoriso sasamarTloebis mier misi Semdgomi interpretaciidan. nebismieri samar-

Tlebrivi valdebulebebiT datvirTuli dokumenti, gansakuTrebiT ki dokumenti, 

romelic gansazRvravs suverenuli qveynebis valdebulebas, Cveulebriv xasiaTdeba 

bundovanebiT. damaxasiaTebeli bundovaneba realuri eleqtronuli biznesis mrewve-

lobis nebismier regulaciaSi, metad negatiuria. ramdenadac bundovanebas da oraz-

rovnebas mivyavarT konfliqtamde, imdenad mxareebi ubrundebian im pozicias, sadac 

maT pirvelad daiwyes dabali Rirebulebis daviT, iyvnen ra Tavisi konfliqtis gadaW-

ris mizniT swrafi da iaffasiani gzis ZiebaSi. am mimarTebiT, nebismieri aseTi tipis 

SeTanxmebisaTvis saWiro iqneba am sakiTxis pirdapiri gziT gadaWra, gasarkvev da la-

konur enaze oqmebis SedgeniT, interpretaciuli bundovanebis Tavidan acilebis miz-

niT. 

 
SeTanxmebis alternativebi 

SeTanxmebis alternativebi nebayoflobiTia an „rbili kanonis~ principebis ma-

tarebelia, romelic, rogorc saxelSia nagulisxmevi, ar aris datvirTuli samar-

Tlebrivi valdebulebebiT; aseve, alternativad SeiZleba iqnas ganxiluli, momxma-

reblis saerTaSoriso samarTali, romelic enaTesaveba amerikis SeerTebuli State-

bis saerTo samarTals, magram saWiroebs ufro met dros cvlilebisaTvis.159 saboloo 

jamSi, amerikis SeerTebul Statebsa da evrokavSirs Soris arsebuli eleqtronuli 

komerciis saqmeebSi sazRvrebs gareT davebis gadawyvetasTan dakavSirebuli SeTan-

xmeba, saukeTeso meqanizmia iuridiuli Zalis mqone dokumentis SeqmnisaTvis, romel-

Sic, imedia, gaTvaliswinebuli iqneba momxmarebelTa dacvisa da aSS-sa da evrokavSirs 

Soris arsebuli internetis regulaciis bevri gansxvavebuli Teoriebi. sxva sityve-

biT, SeTanxmebis gamoyenebis sargeblebs ufro meti wona aqvs mis naklovanebebTan Se-

darebiT. 

saboloo jamSi, onlain davebis gadawyveta agvarebs samarTlebriv sakiTxebs, 

garTulebuli kiTxvebis aRmofxvris gziT, magaliTad, romel sasamarTlos da qveya-

                                                 
159  Dunoff, Ratner &Wippman, ix. zemoT miTiTebuli wyaro 109, 36. 
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nas mimarTos momxmarebelma SuamdgomlobisaTvis da, sabolood, romeli qveynis ka-

nonebi marTavs davas. ufro metic, saerTaSoriso forumSi sasamarTlo saqmis warmoe-

basTan dakavSirebuli xarji SesaZloa Semcirdes internetiT davebis gadawyvetis 

momsaxurebis uzrunvelyofis gziT, sadac modave mxareebi arasodes datoveben saku-

Tar saxlebs, garda im viTarebisa, rodesac maT esaWiroebaT `sakliringo palatebi-

dan~ erT an romelime sxva palataSi wasvla, rogorc es mimoxilulia qvemoT. maSin, 

rodesac amerikis SeerTebul Statebsa da evrokavSirs Soris arsebuli SeTanxmebis 

sargeblebi naTelia, SeTanxmebis pirobebis praqtikuli ganxorcieleba isev sakiTxad 

rCeba; Tumca, es ar aris SeuZlebeli. 

 
daskvna 

amerikuli da evrokavSiris eleqtronuli komerciuli davebis gadawyvetis sa-

kiTxis analizi aCvenebs, rom progresi jer kidev misaRwevia eleqtronuli komerciis 

sazRvrebs gareTa davebis gadawyvetis regulaciaSi. Tumca, aSS-sa da evrokavSirs ga-

aCniaT aSkarad gansxvavebuli Teoriebi eleqtronuli komerciis regulaciasTan, 

kontraqtis formirebasTan da momxmareblis dacvasTan dakavSirebiT, orive maTgani 

sruliad unariania, mividnen SeTanxmebamde davebis alternatiuli gadawyvetis Sesa-

bamis kursTan dakavSirebiT. nebismier SemTxvevaSi, amgvari kursisaTvis saukeTeso me-

qanizmi aris SeTanxmeba, saukeTeso gza davebis gadawyvetis momsaxurebis uzrunvel-

yofisaTvis aris onlain davebis gadawyveta (ODR). SeTanxmeba, romelic amartivebs 

rig SiSsa da sakiTxebs aSS-sa da evrokavSiris SemTxvevaSi, odesme SeiZleba SesaZlebe-

lic ki gaxdes; eleqtronuli komerciis zrda aCvenebs, rom orive mxarem unda mimar-

Tos mcdelobas, warmarTos molaparakebebi amgvar pirobebze da ganaxorcielos misi 

debulebebi. eleqtronul bazarze momxmarebelTa gazrdili ndoba niSnavs eleqtro-

nuli komerciis gazrdil dones. aSS-sa da evrokavSirs, eleqtronul komerciaSi 

msoflioSi am or udides moTamaSes, sakmarisze meti mastimulirebeli faqtori gaaC-

nia, rom erTad moipovon meti momxmarebeli eleqtronuli komerciis sferoSi. eleq-

tronuli komercia aris `biznesi momxmareblisaTvis~ tranzaqciebis momavali da mas 

esaWiroeba daregulireba saerTaSoriso doneze. 

terminma `evropis gaerTianebulma Statebma~ cudi saxeli gaiTqva, rodesac is 

gamoiyena vinston CerCilma Tavis sityvaSi 1946 wlis 9 seqtembers, ciurixis universi-

tetSi, SveicariaSi.160 am sityvaSi, romelic man warmosTqva meore msoflio omis das-

rulebis Semdeg, CerCilma daaskvna: `Cven unda SevqmnaT raRac evropis gaerTianebuli 

Statebis msgavsi. mxolod am gziT asobiT milion muSaks SeeZleba martivi sixarulisa 

da imedebis xelaxla Seqmna, romelic xdis sicocxles imdenad Rirebuls xdis, rom 

adamians uCndeba cxovrebis survili.161 savaraudod, ar aris SesaZlebeli eleqtro-

nuli komerciis, rogorc martivi koncefciis an meqanizmis gansazRvra, romelic 

xdis sicocxles imdenad Rirebuls, rom icxovro. Tumca, biznesisa da momxmareblebi-

saTvis is xdis cxovrebas ufro martivs, msoflios mudmivad mzardi globalizaciis 

pirobebSi. asi wlis Semdeg CerCilis mier warmoTqmuli sityvebi `evropis gaerTiane-

buli Statebi~ manamde ramdenjerme gamoiyena viqtor hiugom, im gamosvlis CaTvliT, 

romelsac adgili hqonda 1849 wels parizSi gamarTul saerTaSoriso mSvidobis kon-

gresze.162 hiugo mxars uWerda `uzenaesi, suverenuli senatis Seqmnas, rac evropis-

                                                 
160  uinston CerCili (1946), akademiuri axalgazrdobis (gamosvla) Sekrebaze warmoTqmuli 

sityva, ciurixi, Sveicaria. 
161  ix. iqve. 
162  rolSi E. de Jouy v. hiugos winaaRmdeg, ix. Faul M., Les aventuresmilitaires, littérairesetautres de Etienne 

de Jouy de l'Académiefrançaise, Editions Seguier, France, 2009. 
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Tvis iqneboda igive, rac inglisisTvis parlamenti~; man Tqva, `dadgeba dRe, rodesac 

Cveni kontinentis yvela eri Seqmnis evropis saZmos... dadgeba dRe, rodesac Cven unda 

davinaxoT... amerikis SeerTebuli Statebi da evropis gaerTianebuli Statebi piris-

pir, romelTac kavSiri eqnebaT erTmaneTTan zRvebis gadaRma.~163 1849 wels eleqtro-

nuli komercia iyo ucxo koncefcia; axla ki is gaxda gamtari, romelic aRwevs sazR-

vrebs gareT da pirispir axvedrebs aSS-sa da evrokavSirs mTeli dRis ganmavlobaSi, 

yovel dRe. viqtor hiugom dargo xe misi rezidenciis miwaze, guernseis kunZulze; ga-

monaTqvamSi aRniSnuli iyo, rom rodesac es xe miaRwevs zrdasrulobas, unda warmo-

iSvas evropis gaerTianebuli Statebi. es xe dRemde izrdeba bednierad meison de hot-

vilis baRebSi, wm. piter portSi, guenseiSi — viqtor hiugos rezidencia misi safran-

geTidan gaZevebis periodSi. eleqtronuli komercia, rogorc nebismieri sxva tipis 

komercia, agrZelebs konfliqtebTan dakavSirebuli im sakiTxebis wamowevas, romel-

Tac mivyavarT davebamde da sasamarTlo saqmis warmoebamde. ubralod, rogorc hiu-

gos xe izrdeba, rogorc organuli jildo evropis gaerTianebuli Statebis ganviTa-

rebisaTvis, aseve eleqtronuli komercia emsaxureba kacobriobas, rogorc organu-

li meqanizmi, romelic aaxlovebs amerikis SeerTebul Statebsa da evrokavSirs, aseve, 

biZgs aZlevs SemakavSirebel meqanizms rezultatiuri davebis gadawyvetisaTvis. on-

lain davebis gadawyveta uzrunvelyofs ekonomikur efeqturobasa da drois dazog-

vis meqanizmebs, rac xels uwyobs am meqanizmis sazRvrebs gareT gasvlas eleqtronu-

li komerciis davebis gadawyvetis mizniT da, amgvarad, qmnis Tanmimdevruli regula-

ciebisa da misi aRsrulebis saSualebebis Seqmnis saWiroebas. 

onlain davebis gadawyveta moicavs davebis alternatiuli gadawyvetis proto-

kolis umravles saxeobas. arsebiTad, es meqanizmi Seqmnilia sxvadasxva qveynebidan 

da/an evrokavSiris wevri qveynebidan momxmareblebsa da biznesebs Soris warmoqmnili 

dabali Rirebulebis da ucxouri eleqtronuli komerciis davebis mogvarebisaTvis. 

yvela arsebuli protokolidan, mediacia Seasrulebda am davebis gadawyvetis yvela-

ze gamosadegi onlain meqanizmis rols. yvela eleqtronul bizness, romelic moicavs 

momxmareblis saqmianobas aSS-sa da evrokavSirs Soris, an evrokavSiris wevri qveyne-

bis farglebSi, moeTxovebaT onlain davebis gadawyvetis mediaciis programis uzrun-

velyofa, romelic gamoiyeneba samomxmareblo saqonlis gayidvis Sedegad gamowveu-

li nebismieri davis gadawyvetisaTvis. onlain davebis gadawyvetis procesis kerZod 

SenarCunebis pirobebSi, is isev rCeba efeqturi da ekonomikuri TvalsazrisiT efeq-

tur saSualebad am davebis gadawyvetisaTvis. yovelgvar eWvs gareSea, rom adgili eq-

neba SemTanxmeblur procedurul da arsebiTi samarTlebrivi proceduris sakiTxebs 

da Semcirebul komunikacias. Tumca, davebis didi moculobis gadawyvetis efeqtia-

nobasTan da ekonomikur efeqturobasTan SedarebiT, arsebobs myari argumenti onla-

in mediaciisaTvis. ramdenadac am samomxmareblo Sesyidvebis did umravlesobas eqne-

ba naklebi xarji, amgvari davebis arbitraJis an sasamarTlos gziT gadawyvetasTan 

SedarebiT, onlain mediaciis gamoyenebas ufro arsebiTi mniSvneloba eniWeba eleq-

tronuli biznesebis da momxmareblebis didi umravlesobisTvis, romlebic yidulo-

ben maT saqonels. 

 
 

                                                 
163  ix. iqve. 
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