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11



mm Jmbgd0b ob0sbgd0b) Rod§ 90,2 aobocmgamabbobgdgmos, Gma gl LEGsELE s Fbmmma
bgmmob 3gmgddo ©E65FoMmgdgddg LondMMAL. gobaggdos, Gm3 dgndmgdgmos Mmommgnmo
dmbBagmal go3mbEMmEgds bzmmado o Limmab Gomamgdl gomgm, domndg@&ab obgom ocm-
39890, Mm3d bdoMo dnsmmm MKobnEsb dmwalb safMgbns. s3sbmsbsgg, 35333980 MynEgdgb
domamdal 06896698 do, Egmgz0bm@mdn, 05353mMdgb 35dgdlL, Lowss oM@ Mmoo Mbwos
3mgob o6 L(398mb dmBabosmdaag. sbggg 9MLdMdg6 asdmambama 3gMbmbaygdo, GmMImgdacs
RIMOME 56056 3530 (39 gdmbo 068 gMbgE LogM(39d0 s M3ngn d(30630L Mdngd@gdo ofn-
5b. 9Mo-gMmo dogomomn sMob dogqbs, Mmdgmbas o og3b 3oyMgda, 5ol domnsb dobobyo,
3ol 939Mmgds yzgms dgNMgds s 0b@gMmbg® xaMB3n go9Mmnsbgdmoa bgzmagdo 3mmgd@oa-
50 aL(50bNsL Job. 830l 306gMdMmaban 3d300 o Bbagmemmagdol gobdatGgdom b GMown(zo-
@ demaba by 3g@omas 30 HbymdL byl dome@mdabs s Rogzfnl gogMm(zgmgdsl, Moasb sbm-
bodgmmdabs o @ombrgmmdob god@o 30093 PRO™ LobBogowE 73930 SbamasbdmEgdl, a3
B350 5005305693006 YHN0gHOHMB5do 0hgblb mogl.’

o mgds Mbs, o6 353830390, GM3 dmbbogmg-dgmos@mn 046gds 3565395, MmM3gma(s
Y39ms 3MmMdmgdal ghmo bgmol dmbdnm dmseggzemgdl yzgmes 3Gmdmgdsl, smdmeybzmol domes-
mdsl, doondg@ gl o3 dbzMog Logosmggmmdn 3dadg gmbos. 83 3Gmgddob Mab3gddy Jggdmo
30bomdM9d, o 30 Jobws babo gogbgs 0dsl, MM Mmomdsms dmMals Mm3n Bomo oM sMol s Mobos-
&mmagdo dgnbymdgb 3mbgmad@ol dmazemadslb bymb memm 138 303bgMmm, ndg35Ma©, Hm3
dmEs3990L dmMol dmdsgamdas gogmdgmmal 3gamdmmds, 56 mGngbGomgdymbo 0dbgdnsb
203bsGmo bowol smoaqbsbyg, Gabsg GabEodE0mmo 3900s(3000 Labgo dmablgbogdgb. "

6. Ig05@mMan: ImbBs3mg gy 396Abmbsma?

09) 3o d93m96b3gdom, Mm3 Jgno@MmMgdoe 3o 36 0650090056, 5Modg bogdnsb, 353nb
30M39mo Mabgoz babgdge: ImbBsgmg-dgmas@mmab 3bafa (36mgMgdabgmmo, 50880565308 x-
®09M0mdab go8m(300mgds, gobosmmads, sGabs3dsmobo bodcdbg s Mbamgda ngmlb dmsdsgama,
obg) yggmoxygfo ob, Mo 30Mmgbgdsl 59(303L 3oMg dgns@mmaw. hgdo sDMom, dgosGmmmds
LEMMgE 0bos, Mobog FoMmE™ BgMmmbs 56 dz9mob s dbgds(s Mbws @ogbdsmmlb Laddglb, coyd(zs
0330L M3y 3m3omdady o 3Megd@niody dg3Mn Ms8gs oM 3nEgdymo. ©a3dMbogm dmb-
Bogmg-3g0s@m@l, Gm3gmos Hucm 3ghdm dgdmbgggzes s o6 sMal o 30mgdgmo gmabogymo
390058 ™Mol yzgms m30b9d0b Jo@omMgdgmo nymb.

B0bodmgdomg 6536m3Tn sMagMmmbgm ndbs boblgbgdo momdoms dmMals gogsbmgds o 3o-
©93 9Ombgm 1bos ©8399MEbmm 3ob. dogsmomabmgol sg0mmo bMEsLEm Jgos@mn, Gm-
dgmo(g oMol bom3s@gdmmo magzal baddgdo, 36mdoman 8mdMogaqdgmon, dg30439bma bgmemado wo
1390 390dmgds sedmzshabmm, Mm3 8gmos(300b dgmgan o6 343L. YROH™ H™MI @e33Mb Mg ©gom:
dmEo39900 ImMoabgb, 35363 smsoM bsm gMmdsbgmal obobgs. dg 53sb og35MJdg3000 3obo-
@6 3Mbxmoddlb, Mmdgmoag 968306 0i30b Ml sggmdgds. abdal jombgs, Ms@m3? 3sbybal
dobomgdo dmzndzgmomm 3sMamgmgda: Lamzgmgbm JomGan 396 03 3MMbamadl da3d3L by
396350, Hmam@ 3 530b 3go@Mmn 30539093L; gggo dgdomgds 3. xogobadzoml, mbEmgsbgal,
domDoglL gofgn BmadMalb ©sbgMms 8mgbgMmbgdaboc. Labgmmm dgasznsz 03039 3606303
9839996935 3900058 mE0L baboom a3dnfegds Mo FoM-gomed gowsbmgbomon, gsdmzamn, @sdMo-
390mM0 §mbom ImbaydMg dodas 9b g0y, 3Me3g0 IMEe39930L F30m Imadmmzby, dsmmgal

LobEgMgLM s Mgmg356@ MM (3MEbom segyMzoma, momon, 3MINbo odgmyMa, 1 3mbymaddm

ab. Logsbdsbomnmygdmm @obgbgdymadal Jobms@nFal badbabyMal mgagosmyco 39da396 w0, <http://
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"' ob. <http://www.fairfieldcenter.org/peer-mediation-in-schools/>, [18.01.2014].

Jamestown Area Labor-Management Committee, Peer Mediation in Chautauqua County, N.Y. Schools, 2013,
<http://www.mediate.com/articles/jalmec.cfm>, [18.01.2014].
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Guranda Bursulaia”

School Mediation: Risk or HEUREKA?

“If people thought you were dying, they gave you their full attention.
If this might be the last time they saw you, they really saw you.

People listened instead of just waiting for their turn to speak.”
Chuck Palahniuk
1. Introduction

The strong interest towards school mediation was caused by the fact that the school age is
particularly important for the formation of an individual. During this period children are open for absorbing
information and earning the skills which become a habit for them for the rest of their lives. One of the most
significant skills appears to be dispute management (settlement).

Based on my personal experience, I can say that currently in Georgian schools most of the disputes
are settled by using a wrong methodology: without a detailed investigation of the dispute the so-called
‘guilty person’ is unveiled and punished. This means that the psychological approach to the topic is totally
rejected for revealing the real reason of the dispute. There is no attempt to eradicate the primary source of
the dispute. Thus, all these lead to the following: the students become locked in themselves, they no longer
care about studies, skip classes and, consequently, more conflicts arise.

It is important to underline that the age between 6 and 18 is transitional and the most sensitive period
that requires a good mediator oriented on future relationships and good at settling disputes between the
sides. From the very beginning, a fair way for dispute settlement will neutralize the revenge desire and
guarantee the agreement to be achieved.

At the same time, the so-called horizontal relationships (when the mediator is equal to the conflict
sides) will facilitate the creation of a friendly environment.

The following article covers the advantages of school mediation as well as the ways for its
implementation in the Georgian reality.

2. Definition of School Mediation

School mediation is a process in which students, mediators, assist other students to resolve disputes,
when there is a dispute between students or students and teachers. Mediators are impartial, the so-called
third persons who work with the sides to settle the existing dispute.'

Where should school mediation take place? The best place for school mediation is the school
itself, a specially allotted classroom accommodated considering the mediation goals. There exist multiple
views on what the ideal micro environment should look like (i.e. the room where the mediation takes
place), how should it be furnished, what color should the walls be, should the sweets/candies be on the
table or not, how the objects should be arranged, what size should the room be, etc. I think that it is vital to
adhere to a Golden Mean and furnish the room with maximally neutral, non-irritating items or colors.

Master Student, TSU Faculty of Law.
Student Mediators’ Step in when Trouble Brews, American News Service, November, 2000, <http://www.
mediate.com/articles/studentmed.cfm>, [18.01.2014].
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Maximal comfort should be created for the sides as they should feel comfortable to start talking about their
problems openly.

When should school mediation take place? It would be better if school mediation took place after
lessons. It will not be beneficial for the conflicting sides, the teacher or the mediator to quit the education
process because of the mediation. Though some exceptions can be made, when the conflict is escalated and
it needs to be settled immediately. The abovementioned institute should be created to provide a peaceful
environment in schools and high academic performance as well. Thus, if an instant action is needed to
achieve all these, it is better to take appropriate measures. Generally, it is better to solve the problems after
lessons.

3. Who is the Mediator?

A mediator is an unbiased, confidant, third person who assists the sides to settle the disputes and
achieve an agreement.

There can be millions of opinions regarding the best mediator’s characteristics including: how
should he/she look like, what kind of education should he/she have, etc. Constantin-Adi Gavrila (a
mediator of the Craiova Mediation Center Association) listed 212 characteristics that a mediator should
possess.”

Selecting a mediator for school mediation is not easy. At school age children are not self-confident
or formed enough. Choosing the right person as a mediator is like walking on a razor’s edge. In this
respect, the words of an outstanding Georgian writer /lia Chavchavadze — “Illiteracy is devastating, though
only education cannot cure — are extremely actual”. Fortunately, the negative approach towards education
widely spread in the early 1990’s, has changed, though it still exists (in certain circumstances, when hard-
working students are cynically treated).

It is doubtless that a mediator should be highly respected, trustful person. Besides this, the mediation
process must be confidential, the sides should have a desire to speak openly about their problems and be
sure that the mediator will keep everything a secret.

4. Conflict Takeoff

At school a conflict can start between the students or between the students and the teachers/adminis-
tration. Thus both the conflicts takeoff and the ways for their settlement vary.

4.1. Conflict takeoff between the students

- Jemal, you - violin!

- languli, you - pipsqueak!

- Jemal, you — kamo!

- languli, you — mean Greek!
- Jemal, you — gummy eyes!
- You bully!

- Donkeyhead!

- Donkey herder!

- Girls’ Sponge!

- Hooligan!

- Coward from Tbilisi!

Gavrila C.A., 212 Qualities of a Good Mediator, 2012, <http://kluwermediationblog.com/2012/02/19/212-
qualities-of-a-good-mediator/>, [18.01.2014].
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- F*** you Janguli!

- (the same words in Greek) Jemal!

The abovementioned dialogue written by a famous Georgian novelist Nodar Dumbadze is very
realistic and live. Insulting a student by negatively indicating on his/her appearance is one of the widely
spread cases for escalating a dispute. The insults include: “You four-eyed monster” (if the student is
wearing glasses), “big aquiline nose”, “fat”. Similar kinds of epithets are frequently said to each other by
the students. Besides these the epithets also include: idiot, narrow-minded, brainless etc. The students’
imagination regarding the issue is borderless and many specific cases can be named. Insulting expressions
regarding the nationality, religious viewpoints, financial or family condition are pretty much rare in
Georgian reality.

4.2. Conflict takeoff between a student and a teacher

The reason of the dispute escalation between a student and a teacher can differ: bad academic report
of the student, his/her bad behaviour, biased teacher, insulting words etc. In frequent cases the teachers
underline the fact that the student is disobedient, his/her academic report is below zero, though no one
attempts to investigate the reason of such misbehaviour. Because of this, the student gets humiliated by
others. Of course, this demotivates him/her to be better and be a decent student in the future (only in a very
rare case there exist certain exceptions. Normally children get locked in themselves and are very
aggressive. “Attacking is the best way for self-defence” is their motto).

Unfortunately, the school staff disagrees with Maslow pyramid. This can be caused by a low salary,
because of which teachers do not want to share the best of their experience with the children, or by their
personal problems, etc. Though, it is a very lame excuse and is not discussed in this article, either. Abraham
Maslow in his work “Hierarchy of Needs”, that is a theory of psychological health, predicating on the
fulfillment of innate human needs in priority, culminating in self-actualization, describes that if a human
being’s physiological needs are not fulfilled, he/she does not feel secure, he/she lacks care and attention,
and is not respected — thus he/she is not fully self-recognized and respected. As a result of this, considering
the so-called self-defense instinct either a person appears to be an Ugly Duckling and gets self-locked or
starts to oppress others.

Experts and philologists agree that if a person is aggressively treated, he/she starts to be aggressive
towards others (they start dominating over weaker ones). In one of the interviews, Sophie Tabaghua,
Medical Director of the Union “Sapara” said: “In frequent cases, the children who are aggressive towards
others are the victims of domestic violence; probably they witnessed the case of violence by themselves or
someone oppressed them. Thus, now they have an opportunity to persecute others. It is noteworthy to stress

that those who are weak compared with others are always victims, etc.”

5. Conflict Settlement
5.1. Conflict settlement between coevals

The majority of schoolboys are skeptical regarding the power of speech (power of words).
According to them, fighting (fists) is the only ‘cure’ for conflict resolution. Perhaps the dispute between the
sides (students) is not much swelling, though one of the sides may still start physical revenge. The reason
for this can be the aggression, anger that the kid keeps in himself, then all these reach the top and the
conflict escalates. Thus, the lack of care and respect can be the reasons over and over.*

3 Kevanishvili E., Bulling — School Tricks or ‘Normal’ Violence? Radio Liberty, 2013, <http://www.radiotavisup-

leba.ge/content/normad-kceuli-dzaladoba/25154835 . html>, [18.01.2014].

* Cmuupnosa A., Touemy Jepyres Jleru? <http://deti.psynavigator.ru/articles.php?code=129>, [18.01.2014].
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The conflict between girls is resolved just using words and not strength. Though in frequent cases
this is called gossiping, which appears to be a reason for a new dispute again. Sometimes a Tet-A-Tet
dialogue finishes with yelling, insulting, etc. All these can cause a huge vendetta between the sides.

It is also a fact that all disputes can be settled and not all children are eager to be involved in combat.
Though it is 100% truth that the conflict escalation, as a result of the above-mentioned reasons, is not
baseless.

5.2. Conflict resolution between a student and a teacher

The conflict between students and teachers is pretty much complicated to resolve. A similar kind of
dispute seems to be permanent as disrespect between the sides rises and finally parents and school
administration also get actively involved. It is doubtless that normally people do not like to confess their
mistakes and during the dispute they permanently try to prove their innocence. In frequent cases parents
and school administration express their solidarity that negatively influences the tense situation. Thus, this
becomes the reason for confusion and unfair results. Though, if the situation finishes with tragic outcomes,
the sides accuse each other: parents think that teachers were not attentive enough towards their kids; the
teachers reckon on the contrary and assure that the parents were pretty much negligent. It is obvious that
such bilateral but baseless accusations will change neither the result nor will be an effective instrument for
getting rid of similar kinds of cases in the future. It should be highlighted that round-table negotiations
would assist the dispute resolution and neutralize the tense situation. This is a classic sample of conflict
escalation between generations, though it is shown in a different way: despite the fact that the so-called
student-mediator is neither a judge nor a decision-maker, he/she is only conducting a process, still he/she is
not authoritative for adults. The mediator’s even simple address for the situation regulation such as “Please,
let’s listen to each other!” can be rejected. I think that for a person working in the education field it is pretty
much complicated to be “obedient”, as they expect the kids to be obedient and not the teachers.

Considering all these, school mediation should not be spread on similar kinds of cases, especially in
Georgia (at least now). The Georgian society is not ready to feel authoritative towards a younger person (in
this case the school student-mediators are meant). Though, probably the situation will change in the near
future. But before the situation changes other kinds of actions should be conducted, including parent and
teacher trainings, introducing the children physiology to them, etc.

5.3. Recourse officer as a conflict arranger

Since April 12, 2010 the Resource Officer Institute has been introduced and functioning in all
schools of Georgia. The key function of the Resource Officer is to provide calm and secure surrounding in
schools. For me, personally, the word “Resource Officer” caused pretty much negative associations and I
was very happy and lucky that I was not a school student any more (I finished school 2 years before the
Resource Officer Institute introduction). For me the Resource Officer was equal to the police officer, jailer
etc; everyone but not “students elder friend” in school.’

It is also obvious that according to Article 48° of the Georgian Law on Education, which defines a
Resource Officer’s job description, one of his/her functions includes: mediation in the conflict between
students/teachers, unveiling the dispute and settling it. Because of this amendment in the abovementioned
law, the replacement/change of the name ‘Resource Officer’ is being discussed. The alterative name is —
Children’s Security Officer. Due to the amendment mentioned above, the US experts trained 40 Resource
Officers a7nd considered the following issues: bullying®, identification and working with the victim
technique.

> See the official webpage of the Resource Officers in Georgia, <http://mandaturi.gov.ge/index.php?inside_

page=3&lang=geo>, [18.01.2014].

bully — very aggressive person, See <http://www.wordreference.com/definition/bulling>. .
Kevanishvili E., Bullying — School Tricks or ‘Normal’ Violence? Radio Liberty, 2013,
<http://www .radiotavisupleba.ge/content/normad-kceuli-dzaladoba/25154835 . html>, [18.01.2014].
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Thus a question is asked: If in a short period of time, 2 men and a woman managed to gain a positive
image in society, why should not they be able to become mediators as well? Why should additional
expenses be spent on this? For receiving the best answer we would go back to the past and remember
ourselves during the school period and now — our relationships with adults. Thus, I want to say that the so-
called horizontal relationship is more effective compared with the vertical one. For a student, both a
friendly teacher and a Resource Officer are older people who indicate to school kids how to behave
correctly, how to be kind, friendly and malleable (like Cat Leopold does in a famous Russian cartoon).

Though as a result of this, the dispute origin is still not investigated and a pseudo agreement is
reached: the dispute sides are obliged to shake hands as adults order them to do so (this is like a play
performed to get rid of ‘annoying’ teachers or mediators). The most dangerous fact is that probably the
conflict will continue in the street and become just uncontrollable. This can be easily proved by numerous
cases of violence between youngsters shown on TV.

As a result of Resource Officer Institute introduction in schools, violence minimization statistics is
introduced, including: the reduction of money extortion cases by 95%, decrease of conflicts between
students by 80% etc.® However, it must be considered that the abovementioned statistics are calculated
according to the cases happening inside the school building and not in the streets.

Obviously it is impossible to control the kids in and out the school, nonetheless in frequent cases the
aggression comes from the family itself. At the same time, the kids watch violence via the Internet, TV and
play games where they should virtually kill or attack the rival, etc. Besides this, there exists a virtual
personage who is widely spread on the Internet and is the object of permanent abuse. For example: there is
a boy on the Internet who is limbless, ugly and very unlucky — thus the kids who are members of a special
group permanently insult and abuse the poor boy. This is called a cyber-bullying and according to
psychologists it promotes violence and oppression (the action is more influential than traditional bullying).
The so-called cyber-bullying is worse than traditional bullying because the fact of anonymity and impunity
makes the youngster crueler. All these are revealed in casual relationships in the future.’

Of course, I do not affirm that a student-mediator will be a cure-all who will be able to resolve all
disputes or totally eradicate violence in schools, especially in the current situation existing in Georgia. The
possible risks of this project will be discussed below.

So, I just want to highlight that a battle between generations is not a myth but reality and the coevals
will manage to regulate the situation better than anybody else in schools."

6. Mediator: Student or Professional?

If we agree that people are not born to be mediators but they become mediators later, we come
across the first risk: a student-mediator lacks life experience, relationship experience, wisdom or skills to be
a mediator — thus he/she is devoid of everything that makes a man/woman a good mediator. I think that
only training is not enough to become a good mediator but certain experience and practice are really
significant for this. Let’s get back to a student-mediator which is a more private case and it is not vital for
him/her to possess all the characteristics that a classic mediator should have in general.

The aforementioned document will underline the fact of alienation between generations for several
times and it should become a base for further steps. For example, we can take a grown-up mediator, who is
successful and experienced at school, though suddenly we discover that the mediation conducted by
him/her is ineffective. To be more precise: the dispute sides agreed, though they no longer want to see each
other. I would call it a passive conflict which no one knows when escalates. Here is a question: why? To

See the official webpage of the Resource Officers in Georgia, <http://mandaturi.gov.ge/index.php?i nside
_page=3&lang=geo>, [18.01.2014].

Kevanishvili E., Bullying — School Tricks or ‘Normal’ Violence? Radio Liberty, 2013, <http://www.radio-
tavisupleba.ge/content/normad-kceuli-dzaladoba/25154835.html>, [18.01.2014].

1 Noll D., Restorative Mediation, 2002, <http://www.mediate.com/articles/noll6.cfm>, [18.01.2014].
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get the answer let’s discuss the parallels: even the best surgeon will fail to treat a kid as appropriately as an
ordinary pediatrician does; I doubt that M. Javakhishvili, Dostoevsky or Balzac were good fairytale writers.
School mediation is based on a similar principle: an experienced and strict mediator will be less effective
compared with his young and outgoing coeval. A famous ancient Greek tragedian Aeschylus used to say:
“Wise is the person who knows useful things, not the one who knows a lot”. These words are
particularly important for school mediation.

Honesty, a possibility to get rid of all formalities including a dialogue in a classroom specially
allotted for mediation, the equal status, better knowing each other — all these can guarantee a successful
mediation. When talking about getting rid of formalities, I mean the possibility to discuss the dispute
somewhere else, but not at school, on Saturday or on Sunday, of course with the participation of the
student-mediator (there are no limitations regarding the place and time).

Planned activity: maybe sport, music, art are more significant for the student than a conflict/dispute
with a schoolmate. Thus, mediation after the lessons can be less effective for him/her.

7. School Mediation Implementation Options in Georgia

Ivane Javakhishvili Tbilisi State University MA program offers Practical Justice Clinic as one of
case studies. In the frames of this MA program students are selected and they conduct training-like
justice/law lessons at a Tbilisi school. It is possible to widen this circle and prepare students to conduct
trainings to potential mediators and then organize meetings with acting student-mediators. This is essential
for discussing the ongoing cases, answering questions or asking for advice.

Generally, Practical Justice Clinic covers one semester, though considering school mediation
viewpoints the term can be increased to one year. This can be done on the account of increasing credits. All
this is caused by the overloaded preparation process that MA students should go through; besides this, it
demands time and high interest towards the field itself. The sensitive age of the school students as well as
high responsibility towards the project must be underlined over and over.

Currently universities do not own such kind of student database, though its creation is pretty much
realistic, because BA and MA programs are offering mediation as a subject and the so-called Mediation
Clinic exists. Quick registration for this subject proves the fact that interest towards it is very high. Thus,
conducting additional seminars and focusing on school mediation will not be a problem.

The next stage is selecting mediators in concrete schools. Obviously not everyone can become a
mediator. I think that anonymous polling is the best way for selecting a mediator — 2-3 students from each
class. Afterwards the selected students will be trained, interviewed by a psychologist and take other exams
as a result of which totally 10-15-20 (considering the number of students in school) mediators will be
selected. I also think that mediators must be highly motivated and the probation period must be less
stressful. Besides this, voluntary principles must be one of the key factors in mediation. The selected
mediators must be trained and must periodically discuss certain cases together with other student-
mediators. Thus, they must be ready to work hard to improve the existing mediation skills. Every school
has a psychologist in the staff and it is very important for mediators to be in a close touch with them as
even professional mediators find it difficult to cope with negative energy and aura.

8. Positive Results of School Mediation

Implementing school mediation can be beneficial for both particular people and for the whole
society. A student-mediator deepens leadership skills, learns conflict resolution technique and feels more
self-confident. Dispute sides and school teachers in general become more independent and realize that
adults’ assistance in everything is needless. They learn the dispute peaceful settlement and positively
influence each other. Teachers will have an opportunity to pay more attention to the educational process
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and not to disciplinary issues. Parents will feel peaceful as the situation at school will be more than
healthy.""

9. Conclusion

An individual’s formation process launches from school. This period is particularly important
considering the life values. The author is right when underlining the fact that teaching conflict resolution
technique is as important as teaching math, writing, reading, etc.'’It does not matter whether an individual
is ill-tempered or not, he/she still comes across numerous disputes/conflicts in life, thus knowing the ways
of settling them is vitally important.

The biggest advantage of this project is in its commonness — little by little it must be introduced and
established in schools all over Georgia. Thus, step by step every school student’s awareness regarding the
fact that the conflict can be resolved without baseless accusations and blaming each other, must be risen.
They must realize that mediation is the best way for conflict resolution.

Finally, as a result of all the abovementioned, balanced, peaceful, respectful and cooperation-
oriented society is guaranteed. This will increase the number of professionals and raise the cultural level in
the country as well.

None of the reforms are easy to implement. However, it is vitally important to overcome the
difficulties of this project! It serves for peaceful cooperation and living of the citizens, stability
establishment in the country, minimizing violence, aggression and psychological problems as well.

11
12

<http://www fairfieldcenter.org/peer-mediation-in-schools/>, [18.01.2014].
Jamestown Area Labor-Management Committee, Peer Mediation in Chautauqua County, N.Y. Schools, 2013,
<http://www.mediate.com/articles/jalmc.cfm>, [18.01.2014].

21



03M 3306035330220°

39R-0600/366-3IK0 Ry 30LD 33630036 Id0L
3ImL33I603300 LOdI@D3IKR(M0

1.39bsg5man

39005(300b5 5 5GB0GMOFoL 3EM(39L9d0L 3MBB0bs (300 g0l S gMbsGoma gosbyzg-
&ab geho-gemo abmgssomda bobgs, Gm3gma(s (36mdomos, Gmam (3 3ge-o6do s sMd-3gwoa. bo-
bgmbmmgds 83m 30qdemas 085dg, oy GM3gmo 3Mm3gLo 0Bygds 30MggmaE. SMda@Magn dm-
mm 3gMomEol 3o63sgmmdada babadsmmmm 3Mmzgbowss JoRbgman, 530&md, @ogob gowsbysg-
&0bomgol 8mbndbymalb 89dzgmdom dbatggdlb 3g@0 gbadmgdmmds s sMRg3560L Ladyamgds
d0g(39950. gobbogmmgdoom, dgm-oMdn s 9Md-dgmn 0d dmEsazg dbatgmomgobos Labymazgmo,
Gdmgdo(z bogomogdmmm bobodsmmm 3Gm(390mMH980L ms30L G0 d0bs 396 300LBMo®r306.!

2. 35-36dan

2.1. 3g-36dab 3Gm3qL0

390-5Md0, MmamM(3 033006 S gMbs@nmmo gos6y39@0b ghom-gMomn gm&m3ds dgmaszonbs
5 5Md0BMagnl 3mMIdabs(309s. Fg-o6dal 3Gm39L0 nByqds Igmas300b LB BLIME Mmoo Bybgdom,
d9x066198000m80b, 34198amImmdgdals, LabasdsMommm 1byobgdabs s Lbgs gmMIsmmdgdal go-
6937, M3(3 ¥Md0@ Mool 3Gm(3gLbob Bbasgbos. Ig@as@mEML dgmdmons obaydGmmb dgmasz0olb dmbe-
Bomggdmeb ghm®mmamam 56 gobzom3zgzgdom, o9y 3gns@ma 300Rbgszlb H™I gb «m3060L 369mo
agxcmm dgboggmabo 0gbgds 36m39L0b gg9d@&mMow Bomdsmmgnbsmaganl. 3gmas(300L 3GmM(39LabsL
dbomggdo BoMoa 9696 03306 d0bssmbLL 03 ndgmam, MM abnbo Bnsmbgzgb dgosbbdgdsl. dgwas-
&mM0b obdomgdom, Imesgzg 8batggdo 30abbMoxgg0sb, HmB gongmb gMm3sbgmal 3mbasngdo o
©33m30©5d9mgds bLogdnlb bodmmmm goebyzg@ebmeb, Mmdgmoa(s Mbws ngmb LodsMmensbn s
0565356 DM3ngFn mMogg 3bsnbmgal. 3goas@mmn s dbsmggda, Mmmgbss 800Rbyzgb, Hm3 dom
30ombogl dgmmabb3gdalb 03 Lo 30mbgdmsb ©s393806M9b0m, Mmdgmms dmggemgdss 3gbadmgdgmo
0ym dgos(300b badnsmgdom, 390058 mE0 ogbdsmagds Abscgqdl dgwns3nal 3gomsbbdgdals dgb-
amgdsbs s bgmdmbg@msdn ndabomgal, Hm3 bodmmmme hsdmysmndogl ob bsgombgda, Hm3-
mgdbg(3 3boMgqd3s Fooambagl gmabbdgdsl. dgm-s6dal 3Mm(39L0 onbyMgds o yzgms dgbo-
®obb3gdgmo Lognmbo Bocds@gdom goobyws. gosbyzg@gmo Lszombgdal s@MLYdMInLL, dob
d93mga M3 Ig0d(300L 3MM(39L0 oLEMMEYdS, BboMggdo goEsnbs(33tgdgb sMdo@Magal 3Gm-
(39L30 390-56d0b 3g0obbdgdal dgbadadobaw. dgnmabbdgdgma Lszombgda GMImgda(s Jgasgo-
ob 39009350 396 IMa30MEs g5sbyngds scdoGfmaogal dgdzgmdao.

2.2. 3900-363ab Labggda

06bgdmdL dgm-oMdalb Mo Lobg. 3n0Mggmn gm@mds gsdmnygbgds Mmamt(y dgmns@mol,
obggg 9Mdo@Mal dogM, Moz dgos@mmL bgdsl Mmsgl, asmssgsmb dgmasznol 3Gmzgbo o
bogddg oboMIMmL 3MdoGMog ol 3Mm(39L0L badmsmagdom. smbodbyma asdmnygbgds 6dabdngmo
5358 gd0ma bagdal go3m33mg30Lsm30L, MMdgmo(g 56 nym BoMdmwa 9boemn 3g0s(300L 3GIm(39-

* obyy-0b ogMoEommo g 3MmGg@ob dogob@MoGnmab LG nwgbo.
' Med-Arb, <http://www.mediation-1st.co.uk/?p=medarb>.

22



Lobob o6 bomgoms dogm BdobdngMo bbgs nbgmMdsznal 9M®Bs6gmnbogol Bammagbals 30bbom,
F0md 838303096 b g 35 MRgbom aoambygzg@&gm bszombgdmsb dndsmmgdoo.

390-5Md0l 53 BMEM3nb 35dmygbgdobol yy3nms@gbo oMol obs, Hm3 Fgas(znnl 3MbGMmad@o0 ag-
b5 dgoobbdgdem Lo gombgddy, bosz 96 M0l Bnmomgds 03sbmsb ©s393d0Mgd0om, 3gns@&mMl/s6-
d0@mb Mmamo odmzngdnmads 593b goenbyzg@gm Ls300bgdmsb ©s3s3dnfMgdnom. dgonsznal
3Mb@MagB0b 308965 Bab LBMgEL LasMdoGMagm 3Hm(39L0b sbYgdIL, Maash s@mbgdmdl ymggm-
»30b 030l dgbadmgdmmds, HmM3 gMho-gfmo dbsmg dgbadmgdgmoas agmb «33sgmgzammm sGdo@ Ml
3500643980mgdom 96 mg35@ LosMdn@Mogm 3Mm39bno. dsm dgbadmgdgmos dns@mgmb dgwns(zo-
ob/s@do@Magal 3Gm3gbo dgoasz0nl dgmebbdgdal bgmdmbBgmol gofgdy, Mo Momymzoma sabs-
bgds dg0obbdgdmm boznmbgddyg. dgwasz00l 3MbGMsed@n oMol maasmm@ma dgmabbdgds, Mmdgmas
bgm3mbgGoe mbrs 0dbgb mMogg dbamal dogH s sebfmmmagdswa bgmdgEmgdss dgbadsedabo
3m339896(300L 3Jmbg Labodsmeman. Jgmeg s dgE->6dal YBM™ 3g@ow dnmgdmmn gmMIs sl
LEmEo dgosz0nl 3Gm3gLbo, HM3gmbay Im3yzgds sdn@Magal 3Gm(3q9L0, 08 dgdmbzgzeda oy dg-
©05(300 36 046985 BoM358)gdmo yzgms Lasagm bs30mbmsb Jodsmmgdnom. dgos@mmn s 5Mdnd Mo
Bobobbom snfmhggz006 JbaMggdal Fogm 56 Bbotggdo dma(30sb, HMA3 s0fMhomb sda@ Mo L3gznomadbs-
(3000 dobgz0m, Boms ngn BemdmgL s 0398w9L 03 by 3nmbgdl, HmMImgda s batdmmaqbama 0d6gds
a0BLobomggmoe M@ Msgol 36m(39Lda.2

2.3. bgngMmsmycn dbsMg Ig->680b 3Gm(39L30

bgo@Gamyma bocg, Gm3gmo(y 3ge-o6dol dgmns3nalb BaDsdo ng(393d Mmam (3 3gons-
&™M0, obo 00bbdmdabalb s baMgms dgmabbdgdol dgdmbgzgzada, gmgdsdmbamos, dgobeiv-
mmb 3M60G Mol Imgomgmds Lostmdo@Mogm gobbomgol EMmL. doybgosgsm sdabs, ghmo ©s 0ds-
39 0530560L ImJ3g09ds 3g0sGmEnbs @s sMdn@Mal baboom, oy Abatggda 396 Bnombgzgb dg-
»56b39dsb gns(300b 3GM(3gLbob Lodmemgdoom, o6 sl Mg3m3gbgdama. smbadbmmal obos-
bodmmgdma MbgdmdL Mo doMomswn 8adgba: doMggma, dbsmgd, gbadmgdgmos, Igmns@mmb
3Mbx0gb30omuMn 56 dodMngnmganmgdgmo nbgm@mds(30d 3g05(300L BoDodo o6 gosdbaenmb.
390005@MM0 gomEgdYmos 56 3593¢mogbmb dgzoM0 nbgmmMds(30s bbgs dbomgl 0d oMol bgdom-
0gob 306939, HmIgeds(3 sbgmo 0bgmEMmPs(300 30dmosd3oMd3s. 3gnsGmMmIs sMdn@Magol ggobo-
do 3900mboboobogMso Nbos 08mddgomb. ob dgadmgds Bmmmdalb nbgm 0bgm@ms30sl, Gos dg-
meg Ibamglb o6 dob393L Jgbodmgdmmdsl, MHm3 sblbbs-gs6356m B gds Bofmomgnbml 86 dmbBabose-
3939 ImoggMomb. o sMdo@Mmdg sbgomn nbgm®ms(300L Grmds Dgasgmgbsl dmabogbl msgabo
3505643980 gdalb obadcmgdabsl, ob osmmgg3L bLadsGmmal 360b30398b.

dgmeg, dgbadmagdgmos dbamg dgmns(300b 3GM39L0LOL agmb Bogmgdsw goblbboma dgwons-
GMEOMSb, Mmzs dgmos@mMo 030LMgoL sMdo@Mow IMddgmgdol gommgdymgdsl sMmdoGmMagal
3obod0. 5356 Jgbodmgdgmos dofo godmumbommb 3gw-s6d0b 3gmns300b 3Grm(3qLL.°

Bmaos, dg-9Mdabsl 3gmas@mmem dgmns(300b 3Mm(39L0bmzal s MG MmaE Losm-
d0@Magm 3Om39L0bm3g0L MBS s0bndbmML Lbgomsbbgs 3nMn. godmbsmabn abadggdas, oy 3g-
©05@MO0 ©osbodymgdl (3odsdsmmmgdgma bogydggmn), Gmd Ms0dg 3mbgnegbzosmy® o6
d03M030mgantgdgm 0bxygmmMds3osl, Mmdgmbei gMo-ghmo dbomyg aosd7g0o36goL dobmab o
Mm3gema(g 96 Mol gobDosmgdmmo dgmeg 3bomgbmab, o6 9469ds sMsbsnfn gogmagbs dob gowaby-
390 9d5bg 9Md0@ Mo ymebobab.

©030L oG gfbs@onmo aosbyz980b dmangfmo Bgbo s 3Mm(390Ms 63dsb Mmogl dbe-
6990b 39010663676, Mm3 dgns@mMa nymb sMda@Mn 0d dgdmbggzeda(s, oy Abatggdl Bobsdsy s6-
Rgmmo 3yogoom Lbgs sMdo@Mmaw. bdnMaw, J6oMggdo Mozl o6 03939096, sMdaGMa© ng03g 30Mn ©s-
6036mb, dobgosgam 0dabs, HMI ob o0 AbGMEMIs(300L FEMBL, Mowash 3n00hbyzgb, Mm3 dgwns-
&ML dgmdmns agmb Bogy396Mdmgdgmo s badsmmmnsbo s@do@Ma. dbsmggddy, bdnMaw, Dgasgmg-
Bab obgbL dgos&mmMol bgo@fmommmds, dggebgdal Mbstn s 3MMPgLMBamabIn. 08s3g 30fnls s-
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* Mediation - Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION- ARBITRATION. htm>.
®  Limbury A.L, Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/documents/Med-
Arb%20%20getting%20the%:20best%200f%20both%20worlds%202010.pdf>.
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®  Smith H, Med-Arb — An Alternative Dispute Resolution Practice, Med-Arb, February 2012, <http://
www .herbertsmithfreehills.com/-/media/HS/T29021246%202.pdf>.

25



36m 39Dy aogMMIgdmmo bgmdg3Bmmgds sMsgz0me6 bgaszmgbsl Mbrs sbegbogl s®do@mab
35056943980 gdsdy. 3oL 398, M3 8gns300l 3Gm3gbo obEMMmEads, sMdn@ Mo bostdo@)-
ogm a500by3980mgdol Bnnmgdl, Moms gosbymab yzgmes ob Lszombo, Gm3mgda 396 dma-
3965 390300 Ladomgdom. 3 330MYdMmn 380 30b Mobobsw, sMdoGmn bosMdo@ M-

gm 35056y39@0mgdsb ncgdl 3gmasz0al 3Mm3gLbal abEMmgdol dg3ama.
033000000, M35 3gos@mmMo LosMmda@Magm 3Om39LL gbBMgds 08abomgal, Moms Logdal

300056980b dgbobgd Y@M Ig@ow 0ymb nbgm®mdomgdmmo. smbndbymoa bymboymgmos, Mooasb
39000@mmMa baddob g0momgdsdn Mg®m 3gGowe 0dbgds gomgom(3bmdagmgdmmo s dgnsnab
36m(39L0bob BA™ g ow 3M33989b&mtn ngbyds.

3.2. 5 dg3;mbg93530 353maygbgds 5®3-3gn

563-390000L 3Om39L0 NRO™ gG o 3odnb gs8mnyqbgds, MmEgbss Fbomggdl 86 gHom-gho
dbomgl 3gbadg dbatob bgo@MomyMmmdals dndofmm oM o3l MB3gbs. ©dgzoMo, Ladmmmm ©s bo-
3omEgdmmm domal 3dmbyg aoebyzg@0mgdalb nmgdl sda@Ma. mazmad30Mzgmom, sMdn@Magal
3Mm(39L0b EsBYgd0m, Bbatgqgdl sz, dgbadmgdmmds, abaemmb, o1y Gmam® o(353L 3gmEg dbamg
®530L 3mDBaz0sb. 3bamggdl sbggg odzor Ladyamgds, d(33gmms IMbaDMYdgdL gog(36mb. vg-
9039, d0bgszs0 0dobs, HM3 sHd0GM0 bgoGMomuMo s sdmyyzogdgmoas, dbstgmomgals
dgodmads bamgmo d5043bsb sdn@G Mol 3mboz0s, o) 30b LabaMagdmme as8mn@oblb LosMdo@)-
Fogm a50569y39@0mgdsb.

LoaMdo@Mogm 3Mm3gbol EsbGYmMadol dg3ama, mMogg dbamglb sz, dgbadmgdmmds,
333 395535Lmb ma3056m0 3mba(309d0 s 0y3696 8@ o@ aoblbbama dmmadams3gdabab. @ndnmo
563-39000 3g05(300L Bob30 og0L FmgagzoMgdob;mab dndsMmgdam Ly gdomm Bamds@gdmmas.

3d0@ML oM 5g3b 0dol YBmgdsdmbomgds, M3 goeabgomlb dgwmnsznal 3mbGMSIEL,
00356 ab bLoaMdo@Mogm 3Mm3gLal baBoeb o6 BomImowagbl s sBdn@Mab gomabyszg@nmgds-
9 356 Dgaszmgbs o6 Mbs 0gjmbomb.

4. ©330b >5mBgMbsGonmn 3303643980b LydYsmgdgdab S 356mMbyds s
33bMomo 0b@gMmgbo Ige-36dab dndscm

©030b oG gMbs@ommo aomobyzg@& ol Ladyamgdgdolb ©s356mbBgdalb bszombo Gommmm gs-
Babomgds. sdoGmagabs s dgmns300b ©s3obmbgds dodmdMaggdgmon dogmss ndabs, MHm3 Ladm-
Jomagdm 0539830 3g0-56dab 303560 06@gMgbo gonbofmomb. sGdnGMsgo Mo YBMm dgGowm 93-
LaogLgds Lobodsmmmm o35, sMdn@Mayol bomMmEsddgMgdn (300mmdgb, MMA ©sbgMmamb sM-
d0@Magal 3Gm39bdn HRGm 3g@0 3ge0s(300bmz30L Bobsbnsmgdgma sEegmMmsmaFn M3nMs-
&gbmdgda. dbgogbo, 39053053 o3 YBO™ Ig@& o brgds gmmdsmnbgdamo s Mobrmmamgds
030 Mogl, ngogg Im3bggdo bgmb 1bymdgb 390-560d0b go3myqbgdab.

3900-5Md0b dbaMEaddgMado sLadmmgdab, MM sMdoGMayal bagommadammmds 594gbgdl
39005(300L 3GM(35L0L Fbofgqgdl, MM dmGngbyb dgmnsznal bodnsmgdom. dgoas(z00b gFom-
960 gomymaggom dbaMg nmgmgds ob, Hm3 dgosGmML o6 oJ3L NBmgdsdmbomgds, donmmb bs-
3omEgdnmme dgbabEnmgdgmoa gosby3g@nmgds. dogmed gobbobomazgmoas 143bal o 56 oo-
6036ymn 9053000 3GIMEMg3sl. gobMamn nb@gcgbo 3g-56dal dndsmm s0bbbgds sGdn@ M-
g0b 3obmbogFmgdom s Jobo Bbasgbgdoom Labadsmmmm ©s35Lmsb. dgbadmgdgmos 3gansznal o7-
&ommdal meMo 80dgbo gedmoaymb: sMdo@Mogol dodsto dndo s dgbadmadmmds 3gm-56dab
53m35@9d0bmgol, GmM3 3ndMoEmo 3GmMdmgds aobomb 83306 dgons300b mgasmabsznals
bodmamadom s 3Mdo@Magol Abaszbo dgganm. 933300, 3gE-3Mdal badysmadom g3 gds
abgomo 3Gmdmgdgdn, Hm3mgdo(z @odsbsbnsmgdgmans mommgymabogob.

7 Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION- ARBITRATION.htm>.
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Teo Kvirikashvili*

Med-Arb/Arb — Med and the Prospects of its Development in Georgia

1. Introduction

Combination of mediation and arbitration processes is one of the innovative forms for the alternative
dispute resolution, which is known as Med-Arb and Arb-Med. The title is determined depending on which
process is implemented at first. During the recent period arbitration has been considered as a court process,
therefore the parties are provided with more opportunities and choices in case of resolution of the dispute
using the above mentioned approach. Med-Arb and Arb-Med are especially favourable for the parties, who
are trying to avoid mandatory court procedures.'

2. Med-Arb

2.1. Med-Arb process

Med-Arb as one of the forms for the dispute resolution is the combination of mediation and arbitration.
The Med-Arb process starts with the standard rules of mediation, without competitiveness, intermediation,
court notifications and other formalities — which is similar to the arbitrage process. A mediator can talk with
the parties to mediation together or separately, if the mediator deems the latter more appropriate for the
effective management of the process. In the process of mediation, the parties to the process present the
contents of the dispute with the hope to achieve agreement. With the assistance of a mediator the disputing
parties are driven with the desire to understand the position and attitude of the other party towards the final
resolution of a dispute, which must be fair and proportionate for both parties. When the mediator and the
parties are of the view that the agreement was achieved on the issue which could be resolved via mediation,
then the mediator will assist the parties in the execution and signing of agreement, in order to finalise the
issues upon which the agreement was reached. The Med — Arb process will be closed if all issues to be agreed
are successfully resolved. In the event of the remaining unsolved issues, following the completion of the
mediation process, the parties will move to the arbitration process in accordance with the Med-Arb
agreement. The issues not resolved at the mediation stage will be solved via the arbitrage.

2.2. Forms of med-arb

There are two forms of Med-Arb. The first form is used by a mediator as well as by an arbiter, and
the mediator is allowed to postpone the mediation process and process the case via the arbitration process.
The above form is used for the investigation of any additional events, which were not presented during the
mediation process or for the presentation of any other information by the parties to each other with the
objective to achieve the agreement of parties regarding the remaining unresolved issues.

In case of using this form of Med-Arb, the main idea is that a mediation contract is concluded on the
agreed issues, and it does not indicate the position of a mediator/arbiter regarding the unresolved issues.
Drafting the mediation contract precedes the arbitration process, as there always is a possibility that one of
the parties is not happy with the decision of the arbiter or with the arbitration process itself. They may leave
the mediation/arbitration process without signing the mediation agreement, having a negative impact over

*  Master Student, TSU Faculty of Law.
! Med-Arb, <http://www.mediation-1st.co.uk/?p=medarb>.
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the already agreed issues. A mediation contract is a legal agreement, which must be signed by both parties
and such an agreement is executable under the court with relevant competences. The second and more
accepted form of Med-Arb is a full mediation process, which is followed by the arbitration process, if the
mediation is not successful for all disputable issues. The mediator and the Arbiter are preliminarily selected
by the parties or the parties would prefer to select the arbiter with the relevant specialisation, in order to use
the arbiter fully aware of the issues to be presented at the arbitration process for the discussion.”

2.3. The neutral party of the med-arb process

The neutral party, who at the mediation phase of Med-Arb process acts as a mediator, in the event of
his/her consent and agreement of the parties, is authorised to fulfil the duties of arbiter during the
arbitration review process. Despite the above mentioned, it is not recommended to have one person in the
role of both mediator and arbiter if the parties can’t achieve agreement via the mediation process. To justify
the above there are two main reasons: first — the party may disclose the confidential information or
information giving privilege to the mediator during the mediation process. The mediator is liable to keep
such information undisclosed for the other party without a prior consent from the party providing such
information. A mediator shall act consciously during the arbitration phase. He/she might possess the
information which will not allow the other party to present the explanation or defence against the rival. If
possessing such information influences the justification of the decision made by the arbiter, then the arbiter
violates the principle of fairness.

Second — the party may be less open to the mediator during the mediation process, if the mediator
undertakes the liability to act as an arbiter during the arbitration phase. The above may ruin the mediation
process under the Med-Arb approach.”*

Generally, different persons shall be appointed as mediators for the mediation process and as arbiters
for the arbitration process. Exceptions are acceptable, if the mediator justifies (justifying basis) that any
confidential or privileging information disclosed by one of the parties and not shared with the other party,
will not influence his/her decisions in the process of fulfilling the duties of the arbiter.

In the process of alternative resolution of a dispute some rules and procedures allow the parties to
agree to have the mediator fulfilling the duties of an arbiter even if the other arbiter has been selected by
the parties before. Often the parties abstain from appointing the same person as an arbiter despite the fact
that he/she possesses their information, as are of the view that mediator can be an unbiased and fair arbiter.
The neutrality, capability to evaluate and professionalism of the mediator often influence the parties.
Appointing the same person as an arbiter allows the parties to save the time and efforts involved. This is
especially true when the issues to be resolved are of quite a limited nature. If the parties make a decision to
appoint the mediator as an arbiter, then the disputing parties have to sign and execute the Med-Arb
agreement drafted by the mediator. The above increases the danger that the mediator during the mediation
process may become aware of personal, confidential or privileging information along with other issues. The
above information can be then used by the arbiter in the process of making the arbitration decision.

If the parties following the mediation process continue with the arbitration process and if the parties
do not have lawyers, it is recommended for both parties to use a solicitor. The above can be explained by
the fact that most of the states only acknowledge the arbitration processes which cover the main procedures
of the process: competitiveness, investigation of evidences, testimony evidence, case hearing and making
the final decision. For most cases, the final decisions are made during the 30 days’ period.*

2 Mediation - Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION. htms>.
What is Med-Arb?, <http://www.mediation.com.sg/index.php?option=comcontent&view=article&id=508&Itemid =22>.
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2.4. Legal documents

At the end of the Med-Arb process, parties draft a mediation agreement. The agreement covers the
issues which were resolved and agreed by the parties during the mediation and arbitration processes and
were reflected in the final decision made by the arbiter.

If the arbitration decision is executable and if one of the parties does not obey the conditions of the
arbitration decision, the lawyer shall apply to the competent court under the relevant jurisdiction for the
execution of the decision.’

If an agreement is not reached during the mediation process, the parties sign the agreement which
has a mandatory power. There is also a possibility that in the event of consent from the parties the neutral
person as an arbiter transforms the agreement of the parties on their intentions into the arbitration decision.
The above is particularly important for the resolution of international commercial disputes in order to start
the process officially at the arbitrage. Otherwise, this is not considered as a dispute and, accordingly, the
decision made as a result of such process will not be mandatory for execution. If not all the issues are
resolved during the mediation process, then the mediator becomes the arbiter and solves the remaining
issues. The decisions may be mandatory or non-mandatory, the above depends on the agreement concluded
between the parties.’

2.5. Advantages of med-arb

The connection of mediation and arbitration has the following main advantages: an arbiter has
knowledge about the case details, parties and their representatives, and therefore it is more convenient for
the resolution of issues under dispute; it is possible to achieve the early agreement without interrogation
and avoiding other significant legal fees via the Med-Arb. Moreover, via the “supportive” mediation the
parties get closer to each other.

Any agreement reached during the Med-Arb process can be concluded by the tribunal as the final
decision, which will be later executed in accordance with the New-York convention.

Supportive mediation is especially useful if there is a current business relationship and the parties
would like to retain such relationships. Using the mediation process, the initially determined issues may be
resolved; moreover, it is possible to find a positive solution in order to ensure the progress in the
relationship between the parties.

2.6. Disadvantages of med-arb

We can distinguish the following main disadvantages related to mediation and arbitration:

There is a risk that “supportive” mediation has a negative impact over the unbiased approach of the
arbiter. It is difficult for the arbiter to evaluate the statements and offers provided by the parties during the
mediation process and in the process of making the arbitration decision.

Similarly, a party may not be willing to openly state his/her position in front of the mediator if the
same person is appointed as an arbiter.

It is important that the arbiter checks (in accordance with the arbitration rules to be applied or
legislation valid for the location where the arbitration process takes place) his/her authority to disclose the
confidential information obtained during the mediation process to the other party.

In case of evaluation type mediation, which is not directed towards the dispute resolution, there is a
risk that the parties use the assessment of the mediator which concerns the strengths and weaknesses of the

Mediation - Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION- ARBITRATION.
htm>.

Limbury A. L., Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/documents/
Med-Arb%20%20getting%?20the%20best%200{%20both%20worlds%202010.pdf>.
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position of the parties. The above will enable them to reinforce their arguments and get the advantage
which would not be achievable in other cases.

If the mediation is not directed towards dispute resolution, it is possible that the party declines the
decision made by the arbiter based on the public ruling, due to the non-adherence to the announced rules or
inappropriate mediation process.’

3. Arb-Med
3.1. Arb-med process

Arb-Med is the combination of arbitration and mediation. The parties select an arbiter and a mediator
prior to the process. For the high volume cases, the parties may select the arbitrage consisting of three
members.

The Arb-Med process starts in accordance with the standard arbitrage process. Following the
interrogation in the arbitration phase, the parties meet the preliminarily selected mediator, under the
guidance of whom the whole mediation process is implemented. At the mentioned stage, the same issues
are discussed as have already been discussed in the arbitration phase. The difference of the mentioned
mediation process is that parties save the efforts required for proving the issues related to the factual
circumstances.

After the parties listen to the factual circumstances of the case in full, they have more opportunities
to achieve the agreement over the dispute issues with the assistance provided by the experienced mediator.
There must be an expectation for the real resolution of disputes related to each issue.

The mediator shall provide information in the written form about all the agreed issues to the arbiter.
The agreement which determines the ways for the resolution of the dispute via mediation is not part of the
arbitration process. The agreement concluded for the mediation process does no influence the decision
made by the arbiter. Following the completion of the mediation process, the arbiter makes the arbitration
decision in order to resolve all the issues which were not resolved via mediation. According to the general
practice, the arbiter makes the arbitration decision following the completion of the mediation process.

It is not common to have the mediator attending the arbitration process with the aim to get more
information on the details related to the case. The above mentioned is convenient, as the mediator becomes
more aware of the case details and therefore is more competent during the mediation process.

3.2. When is arb-med used?

The Arb-Med process is mostly used in cases when the parties or one of the parties doubt the
neutrality of the third party. Hence, the arbiter makes a final decision having the mandatory power. Starting
with the arbitration process, the parties have an opportunity to see how the other party defends his/her
position. The parties are also able to get familiar with the position of defenders. Moreover, despite the fact
that the arbiter is neutral and independent, the parties may understand the position of the arbiter — in favour
of which party will the arbitration decision be made.

Following the completion of the arbitration process, both parties have an opportunity to once more
evaluate their positions and be more open for negotiations. Typical Arb-Med in the mediation phase is quite
successful in terms of dispute resolution.

The arbiter does not have the authority to review the mediation contract, as it is not part of the
arbitration process and it should not influence the decision made by the arbiter.”

’ Smith H, Med-Arb — An Alternative Dispute Resolution Practice, Med-Arb, February 2012, <http://
www.herbertsmithfreehills.com/-/media/HS/T29021246%202.pdf>.
8 Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION. htm>.
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4. Legalisation of the Alternative Forms of Dispute Resolution and Increased Interest
towards Med-Arb

The issue of legalisation of the Alternative Forms of dispute resolution is widely discussed. The
legalisation of arbitrage and mediation drives the increased interest towards Med-Arb for civil disputes.
The more the arbitrage is similar to the court dispute the more the supporters of arbitrage try to establish
informal advantages characteristic to the mediation in the arbitration process. Similarly, the more
formalised and close is mediation to the arbitrage, the more is support provided to Med-Arb utilisation by
the same supporters.

Supporters of Med-Arb argue that the mandatory nature of arbitration encourages the parties to the
mediation process to reach an agreement via mediation. One of the disadvantages of mediation — the
mediator does not have the authority to make a decision with the mandatory execution power. However, we
have to discuss whether the above mentioned creates problems for mediation. The increased interest
towards Med-Arb can be explained by the legality of arbitration and its similarity to the court dispute. One
can distinguish two reasons for the popularity of mediation: fear towards the arbitrage and a possibility for
the Med-Arb lawyers to make evident the hybrid problem via the legalisation of mediation and similar to
arbitrage results. In order to avoid the above problem, the Med-Arb is means by which it is possible to
maintain balance for the overcoming of weaknesses of mediation and arbitration. However the problem is
not that simple. As arbitration has become formalised and legalised, the mediation is also characterised
with some features of the above. Assessment during the mediation process is becoming similar to the case
hearing at the court. The mediation lawyers are striving to use assessment type mediation despite the fact
that they should be striving to use the supportive mediation.

Erasing the boundaries between the mediation and arbitration causes the loss of main value of
mediation, which is involvement of parties and possibility for them to themselves determine their fate and
liberate from formal and strict laws. The lawyers also use mediation to investigate the facts without
difficulties. Application of Med-Arb replaces such unfavourable methods.”

5. Prospects for the Development of Med-Arb / Arb-Med in Georgia

Similar to other countries, the climate for dispute review in Georgia is also changing. The main
objective is to resolve the disputes promptly and with lower costs. Courts accelerate and simplify the
procedures; therefore, if arbiters do not strive towards supporting dispute resolution, arbitrages become less
attractive. One option is to select hybrid processes for similar cases.

Med-Arb, unlike mediation on its own and arbitration on its own - has the advantage of parties having
two options: they can reach an agreement themselves and in case of the absence of such agreement dispute
resolution can be ensured by arbitration. "

Mediation and arbitration are gradually developing in Georgia. The number of applications for
alternative dispute resolution forms is low due to the lack of awareness about such possibilities.

In the Georgian reality, Med-Arb/ Arb-Med processes will effectively fit the interests of disputing
parties, as Georgian court practice shows that citizens approach the courts for trivial disputes, causing the
overloading of courts and wasting of time of parties on the excessive procedures.''

Pappas B.A., Med-Arb and the Legalization of Alternative Dispute Resolution Accepted for publication, Har-
vard Negotiation Law Review, Vol. 20, Spring 2015, <file:///C:/Users/user/Downloads/SSRN-1d2332726%
20.pdf>.

Limbury A.L., Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/documents/
Med-Arb%20%20getting%20the%20best%200{%20both%20worlds%202010.pdf>.

Tsertsvadze G., Mediation, Tb., 2010, 121.
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There are issues which cannot be resolved solely via mediation and for specific issues it is desirable
to assign the mandatory power. The arbitration decision provides the parties with the guarantee that the
disputable issues will be resolved; the above also ensures the forcing of execution via the application of
execution paper by the national court party. The latter is not characteristic to mediation, as the execution of
the agreement reached via the mediation process is not regulated at the legislative level. In order to achieve
ensuring the execution of the reached agreement for the parties and not to be dependent on each-other’s
trust, it would be beneficial to resolve less important issues via mediation, as for the basic, risk related
issues — to resolve them in the Med-Arb phase.'

In addition to the time and cost saving, the advantage of Med-Arb is that as the result of the above
mentioned process the dispute will be resolved by all means. In Georgia citizens do not trust the mediation
process, causing their indifference towards mediation. Citizens deem it impossible to reach an agreement
only via negotiations between the opposing parties and involvement of a third neutral party. Therefore,
offering Med-Arb to the parties would contain more guarantees, as they will be sure that the dispute
between them will be by all means resolved.

First of all, starting the development of Med-Arb / Arb-Med in Georgia is possible via the increased
awareness of parties. For example, when the mediator/ arbiter starts the mediation / arbitration process
he/she shall inform the parties that there are alternative ways for dispute resolution, such as Med-Arb and
Arb-Med, and the mediator or arbiter shall give the relevant clarifications of the processes. If the parties
express their will, it is possible to transfer mediation to arbitrage or arbitrage to mediation.

Support to Med-Arb / Arb-Med expansion shall be made simultaneously, as if we are first focused on
the development of mediation and arbitrage alone, then the spreading of the above institutes in Georgia will
be a long-term perspective. Therefore, it is more expedient to introduce them in parallel, in other words, in
parallel with the support to mediation and arbitration.

As for the issue related to the appointment of the same person as an arbiter and mediator of the Med-
Arb process — this shall be excluded from the beginning. Trainings of mediators for the improvement of
their qualification are being implemented in Georgia. Based on the fact that the mediation institute is quite
new compared with the arbitration institute, mediators will not be able to perform the functions of an
arbiter. This would hinder the development of Med-Arb / Arb-Med processes, as the persons reviewing the
disputes will not be professionals of the area.

Moreover, the obligation of arbiters to check their competence shall be regulated at the legislative
level. In the event when the arbiter makes a decision not favourable for one of the parties, he/she may reject
the arbitration decision and request its annulation at the court. If the arbitration decision is not executable,
then the whole arbitration process loses its meaning."

The best way out would be to regulate the issues discussed at Med-Arb / Arb-Med and their
procedures at the legislative level; the above is in accordance with the additional 27D section of the
commercial arbitration act of 2010, which covers the procedures related to Med-Arb."* In the event of
implementation, there will be higher chances to introduce Med-Arb / Arb-Med in Georgia as the legislative
regulation will influence the disputing parties and the main essence of this institute will become more clear
for citizens.

It is also possible to introduce the mandatory court mediation in Georgia as well as to develop
provisions similar to Med-Arb in the Georgian court system. The main difference is as follows: when the
mandatory court mediation is completed and the parties cannot reach an agreement on all the issues under
dispute, then the court will take the function of an arbiter and make a decision on all the remaining issues.

Limbury A.L., Med-Arb: Getting the Best of Both Worlds, <http://www.strategic-resolution.com/documents/Med-
Arb%20%20getting%20the%20best%200f%20both%20worlds%202010.pdf>.

Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about%20MEDIATION-ARBITRATION. htm>.
Angyal S.C.R., Med-arb — Past, Present and Potential, 13 August 2011, <http://www.nswbar. asn.au/docs/
professional/adr/documents/angyal 082011.pdf>.
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By all means, the norms characteristic to arbitration, such as reference to the material or processual norms,
will not be valid.

6. Conclusion

Via the Med-Arb process the parties are provided with the guarantee that at the end of the process all
the issues under dispute will be resolved. If all the issues are resolved via arbitration, the parties will not
have a possibility to express their positions fully and openly. The latter is achievable in presence of a third
neutral person via the mediation process. It is acknowledged that disputable issues which are resolved by
the parties themselves cause more satisfaction to the parties, as the parties sometimes have to listen to the
unexpected arbitration decision of the arbiter. The arbiter may interpret the positions of the parties and
demonstrate emotions incorrectly or differently. The above will influence the decision to be made by the
arbiter; and the arbiter will be of the view that his/her decision is fair and proportionate.

Arb-Med / Med-Arb are the innovative combinations of means for the alternative resolution of
disputes, which offer to the parties not to approach the arbitrage or court for dispute resolution. Arb-Med /
Med-Arb are considered as effective and reliable methods for dispute resolution.'

It is realistic to develop Med-Arb and Arb-Med in Georgia, as during the recent period significant
legislative changes and initiatives have been implemented in the area of alternative dispute resolution.
Accordingly, the above mentioned institutes shall be in the area of interest, as the combination of mediation
and arbitration makes the alternative dispute resolution methods even more effective.

13 Mediation-Arbitration, <http://www.constructiondisputes-cdrs.com/about?%s20MEDIATION-ARBITRATION. htm>.

36



@336 IMHIME0360°

o(MR0A0D R 3960389 3IRNIGONs 3H(MGILI0

1. 3mbgmad§o

0535/3mbgmad@n 3bscggdl dmmal Bomdmndggds ymazgmomonmaw, gb dgodmgds aod3mb-
3990 0d69L 0bgomn Bog@mMgdom, MHmamMgdozss: nb@gMgbms 3mbgmoad@a, nrmdos 0dab dg-
bobgd, EM3 sALYdMAL 3Mbgmad@n 96 nygmb MdMsmme sbafmgds. dgadmgds omdgzsl, Gm3 Mmug-
Loy 9305690 aobbbgogzgdnmoe smadzednb gMobs s 0dsgg Logbgdl 56 dmgmgbgdl, 56 Lbge-
obbgobsnMam 3o3mb(39396 gMmbs s 03539 Bog&L — gb dgadmgds gobwgl doGomswn gog@m-
0 0dabs, ®m3 3baggdlb dmMab BomBmndzelb 3mbgmagddo. oy Logddg g30d3b oM sboMgdsbomsb,
5653900 Mgom® 0bGgfgbms dgnmagbgdmmdsbs ob 3obbbgeggdnm sdEMsb, 56 o Dasbmsb
030l dgbobgd, Gm3 sGLgdmAL 3mbgmng@o, 35306 36l dmMal o GmEL Medsdmdl gdm-
3oc0 IgbGa. gdmEonco IqbGo ©s8mzogdnmas sbdMabs s gdmznab ®se8%Dg. Medwgbowa(s
005 gdm(305 d0o dg&n dobbns 3mbygmngd@ ol 3baMggdds LabbMogme ©sb3sb @edsogdntgdg-
™0 bogdo s 93 @MHML Lomow gobbxol bafn 080l dgbobgd, oy Medwgbow 0gbgds dgbodmgdg-
™0 35894900 YOHM0gMHmdob smEagbs, og350mgdmmos. 3mbgmod@l asdmadbzgso 3adgdo
ym3gmogzol oMss Mgomedn, 091330 yzgms 93mb3zg35d0 88300bms 43939 096G NE0s — abnba
(3000mmdg6 9Mm33bgmo esMBINbmb Lo 3mmaman dgbgrmmgdgdals LobBmMgdn, dgdga nrgdgb
065(30mbamm@® a0oby39@0mgdqdl o6 MdMmomme Mmnbsbogdnsb, 30l dgdwga 0Bygds 3mb-
Bmod@onb yzgmsdg og&oymo, o9dze FoGommdn g&odn, gb oGal bacggdl dmEnl @sds 3ogdn-
9390 ggoes Hamemob byzgdo-

3Mbxmoad@ob yzgmadg 3bgmo s gdmogmmo g@edab gobgmal dgdmga dbatggdo godfm-
396 o BmamM ©553003MMb 8b/s FMoazommb 3mbymod@o. ags ymggmmaal sbmntwgds
0M5bob0sdmgbm dgadbgdgdmab, ©obimIRmMEMsb, dgbadsdnbsaw, dabo dmggemgds dImwsgy
3boc9930b 0b@gMgbgddn dgrab. s3s/3mbgmaddn dgndmgds Bs8madgsl Mmame(s nbooznwgdl,
sbgzg LmoomY® KxanRgdl dmmab, dgbodmagdgmos dbomggdsm gs3mgnwbab nbongown s bm-
(309N RANBOS. JMOBM0G0 YMmggmEmon@os s 506d0sbgdn dob mogow Jdbasb. 3mb-
Bmod@b o6 J3bal Mgmogos 56 Mabs, bmgnsman Bpamdsmgmds 36 3mmo@ngnma dgbgommy-
3900, gobo3nEo bomdmdagmmds 56 LydbysmuMo MmM0gb@s(30s. sM(3gMma Mgmogns, Moby, gor-
Bmbo o6 Jooggdl 3mbgmol@l, 9058056530l 0b@gM3MgG M ds 335 o) 03 bsgombabs Bamdm-
dmdL 3mbgmad@l, 3oL gds@gds 3s8nsbms gob(zs ndabs, MM mommgmmol sbGo gqddsto-
8909, gb gob3000 go30mgdam dmogfos 3mbgmad@ob s@mlbgdmdabobl.

mEgbsg dmesgg AbaMggdo ao8mEnsb 96 oM a53mEnsb gdmamco Bmbowsb yzgms dg3-
0bgg35d0 0bygds g0l 3mazemgdal aDgdolb dngds s yzgmedy bdaMow d0dsMmseggb dmemads-
6153905, md3565 3980l gds oMb KPR gMMdom yz9mady (3030M0 mbadmzgafn 3o(3MdMon-
mdobo, ao050dMob 3mbxymoagddo. gLodmmmaool dobgegom yzgms 3mbxmod@lb o3l gows3zg-
o0l Bgm@nmgda, LEMG L gb gbdsmgds FbsmggdlL MdMommm snbymb osmman s oy dbamy
boommo bgmsgh gowszzgmal bgM@nmgdl ogn dnyzgds 3oL s (300emMEL LEMEMS© sodgel Mo
1bs dgmeg 3bafMgl. dmmadamszgdobalb yzgmodg 360d369mmmzabo oMl LEMM g gb — gongm Mo
1B 3mBabssmBogaql. 380b d93ga B0bs 3mmobdyg godmmal g33smnsl. mebsg®dbmdal mbso
Y39 553056000, 83 @MML Imszq 3oy (300emmdL Roa gl 3gmmg dbsmalb 3mba(305380, gdmb-

: obg-ob ogFogonmo go3nm@g@&ob dognb@Gabgo.
5005305600 B0 Moboma@mdbmlb bbzadl o gongmb dsma gbogmmmann@n dpamdsmgmds. bemgosma
5 3mm0@0396 §gMdabms mgdbogmba-(36mdsta, (Mgw. . oGodsocrn), »d., 2004, 351.

1

37



b 9335008 3mMbgmnd@nl dbsfnlb 303560 3dnfMmdsma(z 30 9cngdqds bmmdg. Dgdmo smbadby-
™m0 abs M0l 0o Mo absG MmN, o33 Ybos smnsfmmm, Mmd §33smnslb 396 dmmbmgm

553056 033gMG oMo s 39M3 3Mbymad@gdol gowsz3gmal BgMm@amgdals 3mbabgzal 396
d030mgdom dsb. dg@a(s, YBMm bdotew dbsmggdo nygbgdgb Gobgmmmdasms bab@gdsl, MHmdg-
MO(3 Y39modg (37900 Sm@GgMbaBogss JMbgmad@ol dmagzemgdabmgal. Mozombamadsazns go-
oby3980mgdolb 30mgdol dgmaggsm dobo mmgoznmo ©sbadmmgdal 3mbLEMMaMgdal 3Mm(3gbos.
9L 360l (33000 394960D30 s BabsmEgds Lo gmmata 3mbaznal gedsGmmgdom. 396G Mo(30-
mbomobo(300 d0nyzobl 3bomggdl 3mbgmog@ ol dmagemgdabzgb. dggobgdomo 39@gamMngdo
LoggManbgl 9436l @osmmal (356Lgs 0dabs 30bss 3GYnseba 56 JsGmamo). @asmmaol EMH™ML dmo-
30600 byMgomo 0dabs, G MgomuMam 3gaglb dmmadsms3gds, s s3nbmgzal bogocm asbBym-
3o, 3obbymds oc0b J3930bo3n Gmam@z BbodogznmMoa, obg Bobogymo 3bomds. 358 gdom, dbs-
9900 gbagommgdom gomgdm, nbbBExdgb@n 080bmzgal, Hm3 dgagl osmmao. abzgbol babom
dgodmgds 00d3ob, MHmI osemmaol babscdmgdmeam ¢3603369mmzabglbns aobBymds, asbbymdal
dgdoanbgmo yggme gmgdgb@n: gofmgdm ©s dgboggmabo Lodmss0s. ymazgmogg bgdmo hsdmo-
3momo gbodognco o9 Bodognco gog@mmob 394dbs Momo s dgndmgdgmoag 3oo 3mbgmag-
&b 3batalb dogm, dgbodsedabog, Gozomboma gsdmbagsemos onbym dmmadamszgds s Mgs-
M@ IMogzsm 3mbxmong@o, 30dsmmm 3Mmygbombar dodsgaoml, 3mdmadamsjgdgmb, dg-
0™, Mm3gmoaz ogbdamgds dbamggdl aobsbmM30gmmb LEMG 3mM3Mbogsz0s S go©ag-
(106 3mbgmnd@n, smoanbmb 5sd056Ma YEmogmmmds, Mmgmas yzgmodg MamgzsbGncn
s bgbboGoymo Bogd@mMos.

2. 390530

3Mbxmod@ob/mogal 3magzemgdol Godwgbndg gbs 5MLgdmL. gb dgadmgds onymb gmE-
3o 5 3MOPMMBom® abgdom. GmEmBsmMo 3 bss babadsomm, MmImal dodsmgal d43-
33 3Mm39L0 bgds 9Gs3mb@Mmmmamgdawn, Rbogds dgwdg@n bofmggdn, dbatgd by 306y
Bgmobowbobggato dgadmgds nofmb Lobsdsmommmdo, obsfxmb gbgfaos @s Mm. bLobsdsm-
omm 3Mm3gbom 36 335MEgds v®s3nsbyMn MYMHMgMmdal bsgombgda. LGsGabEG N, dbs-
69900 bobadasmommaa o6 LosMdn@Magm asbbomzol MHmb, b0 dgd8mbzggzedn, 396 0mgdgb ndsb
0bo dmmbmgbs(s 3Jmbosm mogmsednmzgmac.

30bbgLbdgbabmgol 0bggg, MHmam(s yzgms Goombamafo s©sd0s60bmgal 3mbymagddob
dmggoMgds 3mIZmOGMmos LEMogem, bszmgdn obsbamggdom. sMogmmdsmamn gdgdos: dg-
©05(305, IMmM35M53905, MzomEobdomgds, mogol sMowgds. 39005300 Ml IMmo3s6Ms3gdals
960~ ghon Laby s 3ol gomgdyg dgosznol 3Mm3bo Bamdmymagbgmons. mzom@abdatmgdal
Mmb dbomg (300mmdL o35 Bmoggzammb Lbgs dgbedg ofmms Batgzol godgdg, bmmm msgal
0M0©d0bsl by aon@mdolb 3mbgmog@ob dmagzemgdol 63d0b3ogMo abob s (300mmMdL Eso-
30bymb 3mbgmagd@olb god@n, Mo dgadmgds dggemstma bgmo dmJdgmgdol dm3dlL s 585y
©IGImMNMo dmmndabs ©d 3580gdal gobbomzalbol 0d6gds Loydsmo. dgmoszos gb oMol sfs-
BmOIsmn, IbsMobasb LENmo© 3MbGMMmMaMgdown, nogo s LEMoga 3Mmzgbo, Hm3mal bo-
135&9dmmdol dgdmbggzeda 8bacgqdl 69d0bdng® Mmb dgndmosm J0dsrmmb Labadsmmemb
ob 3M80GMogl. 9053000 WodMogn gob3sMEGgds sMbgdmdlL s, dabn sMogmMmIsmmmbowsb go-
dm3abafmyg, o035 gsbygzamn, MmI bbgowsobbgs J399s653n ol LbgosobbgebsoMmaw aobdam@s-
396. 930b LanernLbEMS(30m© dgadmads ncd3sl, MmM3 3gns(30s gb oMl gHmn-gMmoa babg dmenos-
306153980bs, MmBgembas 3baMggdo 30doGma396 oy o6 biyMor HEMgHomdal 3oby3z9@s, Mooasb
doommgal gb 360d369mmzgebos s oo gbdom, MmM3 ©sgs dgadmgds Fmsedams3gdom ©sdmsg-
L. 3boMgdo mogem BY398 90 9 Hmam® EsLEYMEds 39, Mo dgogan 94690s Immadsto-
3900L. 3mBmbazs300L 30 HBOHNB3gmymuL 3Mmaggbombsma dgns@mta, Mm3gma(s g3 ds dm-
0053990L osbsbmb sMbgdyma Lo yo30s, dsmo Mgomymo damdsMgmds s dbstgms 0b@gmgl-

38



o 3omzomabbnbgdom dosmbomb dgmabbdgdsl, Mmgmaz oM oy dmogzeMgdl agel sMsdgw
30@ogM0b 55d0569M0 MHN0gHnmdal 3GMdmgdabs(s.

Logmeabbdms, Gm3 dgmas0ob 3Mm(3gLbdn dbamglb 69dabdng® ©MmL dgndmos s@mzmb
36m(39L0 S YoM ;3oL ImMmadMs 39d5dg, Igns300l gb Mmgabgds dgo(3e3L MmamM (3 sgdoo,
obg afygmgao 3bsmggdl. 3baMggdo magobyygamba 56056 3GM(39L0L PMML, Moy dgndmgds asob-
b 3mma3oms3gdals 3Moboo sLEYmadol dodgba, M3 Fmmadsms3gds mogabnamadolb ao-
999 39Ma53L magol Mgomey@ sALL.

3. dmEndo > 358078

»0PM-gEm0 y4zgmedy d6dbymon, Mo 3sd0sbyMo MMmngmmdgmgds oMol dgbmagsdm
©d dooemm dmendn“? sby 0bygdlL sommb o domn, Bbodos@Enol 3Mmggbmen s dobalnbg@ob
160396ML0dGg@b LadgEoznbm bimmol  ©g3960 Maz30b Bobal On Apology. dm@odl 543L mbsmo
3563966mb 5@83056980b dndo, 138s5ymxzomads, ©obimIgm®@n, dgncsbymas. dmwadl dgud-
™0 bgmo 350gd0bmb bomgl dnmabdogdady, dmadmgmb 3s@ngds ohsgmymal dbMowsb3. MHm-
Lo 03 Boablb g(36mda Bym-bgms gogsmadegds gsb(3ms, M3 393635 Lodmasmgdsda o6
0(30b, 0 Bmame Imabsmb LbmEMom dmwmnda. 1sdMmago ssdnsbobmzol, HmIgmo(y ©s0b@gcg-
Lgdnmos Igaszn0m, dgbademms dmmndal Mo FmEadsMs3gdobalb o6 agmb obgmo Mgmggsb-
&0, Mmamtog Igos@meolb God@ngs, 93@™mMM0d gl 3m3mggds dbomggddo s o.3. Lobsd-
30y 30 0bds, MMB dmEndobs ©s 0@ g3980L Lo 3omblb 396 30394393000 g0l Bmagzemgdabsb.
ym39mo 300530560 3mbgymod@al @MmL o(36mdagfMgdl gob MHmedos ngo, RsgGmmolb o) dhsggmg-
mab. 8Rsg3cgmdn g53m3ds30090s dodo badsgogmmb Badmgabs s gb amgdgds gmbgdsdo ndwg-
bo oMo, MHmd 530l ngbmEmamgds Goymos s, Bod@mdMozow, dgudmgdgmoa(s.

ModMogo d9dmbggzes, Gmabsz dmenddg mogal 353939093 osbaMos mygsbgdo, 3gamd-
Mmds, bbgs 360d3bgmmzgsebo MMmngMmmdgdo, ombosi 30bbgl YMHmngMmmdgda. s@sd0s69dl
LBynbo 39360 M8 s 530l 3obLaDM3Ms 56 Babsbbom godmmgms Mormmos, 306506 gl MdMe-
mMmE 55305660 3amMmbgdolb 5¢gds@gds, mnd3e 9B9dEY® dmndl dgmdmos 36g396(305 dmaobo-
Bmb ,go@omyma” dgmgagdabs. ©eg30869dmm dmoadbay 3o dgydmoas 3gmbogl dgogan, oxd(ze
35bomgomabB0bgdgmas, BM3 dmagzama sMab Jobo gmEBs, @A™ s sEanema, sbgzg 3Mbgmoddg-
30l aobbomgobsl boblbgbgdo aobbymds. oggz0569dm, oy Mmdo 3oMas dgmbgnm dmoodl
sbabosmgdm bogHom m30bgdgdo, gbgbos: gdmsogMa §3ogomn, Mo30530M39m0 053379353900
3dmE0dob 3mboobasb, ©sbsdommolb gmdbmds, LondsMmEn3g s ggbosmmmEmmds dmndalb dmbrnby,
L3MBEBYMo 3gmamdmdomgdal godmbgbs @ohsgmmmal ogH, 3580gds, 50s305byMn YHMOgM-
0mdgdab smeagbs. dmeadol 3mbos  ymggmemon®a 3bmgmgdol Bobamos s Moz dg@&n 3bnd-
369mmds 30gbnggds dob dom dg@ Lomggdgmb dnnrmgdgb s©sdnbgda YHmogHmmdabab.

5bobndbogns, MHm3 dmndl IbmmmmE nbEngnEgdo 56 0bENsk, dmeadl nbwnsb babgmadBo-
B™gd0, 3mmo@0gmbgda, mMasbodszngdo s 9.9. babgmdbogmms dogH bomdzsda ,36mb306 -0l
amBOHRgrmdolb ©0035Dmbo yzgmedy doMmB o350 dabobggomos. dmwndal ggbmdgbo 3m3gmo-
o gobos (3030 M3l sbEmgdalb dgdmga, Hm@aLss Lobgm3bogmgdo dobgzwbgb, Gm3 ©aos-
mMmaoms 5 0NbEs obsdoymal 8093398 MG0 smnsmgdom dgadmgds donmmb gszomgdom
00 dmggds, 300060 Lam8stn dmddggdgdal dgogasm donmgdbgb. 56mb mMobsML dm3yssl
39980, B3 Robgmdo 39domdl dmoadal Imbrals 3m33sbas Tianjis Apology and Gift Center, Lows(s
Lo g39dmmbo 56056 dns bbob gobsmmgdmmo 90s8056980, doMomss 0Mmob@gda, bodm-
mmaqdo, dobbogmgdmagdo, gdodgdo, bmnsmyma 3nds3gdn, HmBmagdaz dgbodsdabo Bndsmmgals
d99mga bbgol ogozMoe 0bEsb dmwdl, BgMgb Bymamgdl, sgbogbnsb LahndMgdl s o.3. dson
Indomds 989JE M@ s0bsbs ¢a3Ms30 My obabs, m9y dabbgb3sGmEbommms MEmngMmnmdsdy.

Lazare A., On Apology, Oxford University Press, USA, 2005, 1.
g3, 1.

39



353d3md0sb y3gmal sbBogmnsb MM oy Medglh ©s93539696 dmendn Mbrs dmabawpmb
dyobogMom, 0do@md Mm3d Lbgs dgdmbggzsdo gb sMogmogyMos s, 09y dmeadl dmybool 30637,
doo yzgmes d53mbggzedo ¢bos 335&0mb, soMmMb maboma dbgagl dmoadgdl Mbmeogdl Just talk
apology* -ob. bogoGmggmmdo semamdal dombzalb 3gMommdn dofmmdsnegdgmo JeabGnsbgdn
5b0d60396 ,d9bMdol 33065L%. dobosbmdMmaga gb Mabszgzamggmoas, dgbobadbogns, od(ze
03595 dg30mb35 Lemzosmm&o Jbgmgdoo g93M(39mgdemon ,3930bgm 09y MEgbdg M8y sdo-
doggdns 3063gbamgal” sGal oy oM gmbemggmo dmmndn s 305350 ds MY oM ngn MgomY)-
0@ 03 5530560 gyemalggb gobsg bodwmgamaw obygbabgl. dmwndn 06 0dYMas s, dgbadsdo-
Lo, 80bo Imbrs SoMssw mdggbngg Labgmom Mbos Imbrgl, dmagefns ,ohsgEmmds” ng-
dbmb, MHm3 ©sbsdoymmoal aMdbmds a@obrszm s 30bpom 330basb gomsegabgmegom. ,ohsga-
o mbes b30gdmEalL, Hm3 656mMdo ©s ngngzg S0 gs63gmMMEds, yzgms dgz0mbgal Mbo
359(39L 3sbybo s Fbmeme 530b dg3wga 0Bygds 3o@0gdal 3Gm(3gbo. ,35@07ds Ybos ©sndLObY-
m, dmadmgm, dob 396 dmodomog. sdobmazol bago®ms, 3o80mbbgds, bymamdgmmds, 0o3dwsad-
mmds, gomEgdnmgdol gGdbmds, bodsdsyg, magal 6060630".5

M3magMgbos 3o 60dbm , HmI ,3hogzMgmb” gozamgdom 3g@om gbogommgds dmwndo ©s
3580905 300007 ,oRsaMNmBLY. 5mbsobndbogns, BmM3 dmeadol dmbs ¢bws nymb Mmda LEmGsw
dgEhgmma, o6 ¢bos ©33056mgL, Momasb, s@sdnsbnMa gboJmmmannwsb godmmnbatmy, dbafg-
900 OHM0b gobgmobmsb ghmow Lbgssbbgebsomsow ablgbgdgb i304@qol s LbzsbsnMow sg3abyg-
396 3sb. 5bg39 B93mB96@o(300L Lobom Fgndmgds nmzol, GmAE 36 5-dmEndo® sthos g mBAHRgmo
5 bad@g0eo, o6 dgadmgds dmabsm dmwndn s gsbazom ol Moz o6 Im3broms, sbggg SMsg-
%394 nc0s dmwndal dmbs 35b53my, Lbsd Fgmeg Bbafg abzgds oy s dggdmbgs LogMome.
53 d98mb3935L oMb MoDofn bmegdL Get off easy apology 7- abs.

a3 3gdol 30m39Lbdn, Mmegbss 3bamyg dgmas@mmb gbondmgds ,Caucus“-dyg, 3goo-

SGMMN0 gomEgdmos dmbLbsl ymgzgmogg bgdmm 5bodbyymn dmendolb dgbabgd 3sb, Mmmgbscs
M3oMGogb o Mo oGal Negotiation dance® (3cma35653900l (39339). 390005@mE0 3Gm(39L0L 53
9893bg 3omEgdnmos 3sbmdam@mb batgl, Gm3 LEmEo dmwadn gb sM0b YHMogMomdol dmg-
396M7960b 396 goomadnmo oowgbo badngon, oy 3o dgEos@mmo bgwagl, Mm3 dbsmg magb ogs-
398L 8m©0dabgsb s (39embabss, Mm3 dgMogqds Lbgs dbMog o6 oAb, 3omEademas gos(36mb
dbomgl dobo Mgomm@o 3amdsgmds s ogbdammb dob go0sbOML oy Mo Mmeo g30bEMgds dob
3mE0db 3mbgmad@nb dmggemgdsda. dgns@mma dbsmgl s65bgdL 3oL dg(30m3gdL abg, H™3 dbo-
g o300 do@abl 3sbbgdedwyg. ngn 03Lgds 6oL 3Mdbmdnm ©s (3EnMEL abbsgmmb oy
Bmam& 3mobsmb dmeado LEmMa. Lagmmobbdms, Hm3 dmeada dgadmgds dobodymasznals bo-
Jmomgdom 0d(39L ©8 3g0sGmMal gomans IbaMgl esbsbmb dmndabs s 35@0gd0lb ©©gdocmn
3boMggda s oMs ob, MmMIgma(s 9s305bms gbndnzodg DgdmJdgogdsl gdbobnmagds.

39000&mMabogol 360d369mmzgeb0s 038 Gog@mMgdals (3m@bs s ©sbsbgs Mol godm(z 0go-
39096 3boMg9d0 dmendol Imbabgseb mogh. 838 god@mMgdol Momogbmds bsjdsme @awns, mad-
(30 30 330609 Rsdmbamgzammn sbg godmaynEgds:

s. bodzbzomo;

3. LagmmaMo magz0lb ad(306gdals Jodo;

a. bobggmal dndo;

©. 633mgd0 0bgxgm@ms3099mmds 0dob dgbabgd dmad(zs o 96 bty (31Ow;

9. self — centred persons — 50053056560, MMImgdoz 0536 M3mMNd6 LadYsMML (396@Mo© ©o
sbg3g 3m0sb MM MdMsmme dg(3mM3BdL o6 ©d39d46;

Lazare 4., On Apology, Oxford University Press, USA, 2005, 8.

0gdag, 6.
0gdag, 171.

0gdag, 174.
Schlie H. E., Young A. M., The Rhythm of the Deal: Negotiation as a Dance, ESMT, 2008, 1.

® 9 o w» A

40



3. @30b 90075 ,Labxgmabgsb®;

DB. 39639 393900L Ladomgds — Fnoggbm G 3ogomn 5s305bL s s30m gobygo@m jogdomo.
3m0dob Imbobaob msg0L sMnwgds bowmzgogbm Ledamomgdss 53 Jobbob dobombgze’.

3580900l 36m(39L0 0bygds aymdo s dmegMmgds ambgdadn, ammdn o3 3Mm(3gLbol sbyg-
3o dgndmgds o9)39330Mmgl 3Msgom god@mmb, 3o dmmal LEmMs© Imbrnm dmondl, Mowasb
9L 93mEon&a 3Gm9L0s. gmbgdadn 30 5sd0sbn bM3s3L Babmgal bLagnm nbgm@mds30sL. ndab-
0gol, Hm3 83580mb, ngo 3¢doggdl Fbamabasb Jomgdam 3sbybgdl msegol dgz0mbzgddyg. dbomoa-
boogalb sgyomagdgmos ,3Rsg3Mgmabasb” @obsdoymal @o@sbEnEMgds, Lobsbyma, dadgdgdal
353905 019) 53 a53mabgns ,dRsgzMgmab® bogdzngmo s yzgmabg 360d3bgmmazs6n 3bogd Mbros
doo@mmb goM6@0s 0d0bs, MM sbgmo Mod JgmEge o6 g5638gmMHgds @s gb dgdnmgds Mbws nymb
30ebGggero.

»oBogMma® 0bggg, Gmam@z ,dhsazMgmo® ymggmmgal 5(36mdogcgdgb msgnsbor Gm-
mgdl 3mbxmod@ob mmb. ,oRsg@mnmgdn® 0Mhgsgb 3800603y gDob 3mbgmad@ob 8mbaggs-
gdmag:

1) Bygbodg mgomal obmggs — gb oMol dpgmdamgmds dbstnbs, Mmmabs 3o ©ggds
LA 5869D00lb 3mDba(30030, Bobmzal JmagaMos esggMmML Mo30L0 Md30, HMI sEOE M0 dma-
boMs, 9330 @o306ygds Bod@nbs o6 s@bgdmdb. ,0365b0olb gbab® s@hggs dmambmgl gbgfmagosl
5 696393L. dgnbs@mbnbm gb 3mboz0s Momos s MmEyLE3, 3o gdmom 3mbgodsgl gmm-
3ob0g0m dguFosbymazal a@dbmds, Mmdgmbsaz 3o dgadmgds dIMagsmoa Brmal aobdsgmmdsdo
domoggl.

2) 3bbggM3mal Gmedo dgbgms — gb oMb yzgmedy oG00mg3358 M0, odze Lszdomm
3m3nmamemn gbs maggzamm 3mbgmogd@o (0930l sM0wgds). 83 O™ ,ohsammb® Mmyzemog-
35 Logmmaemn mago, bLosdmgbgdl ob oy Emame LaydMmmdl yzgmes Medegbsw (3©o Ssdnsbos
»3hoa 3 gm0, sbgomo 53056930 M0 IMmgmgdo s bdoMow godsmnbosbydmew dmddgog-
396 bmzorddy. ,dbbggM3mgda“ MRgdNsb o3 Hmeda dmgman mogabo bogmsbemyg s Rzgzsda go-
3L Y3696 3NEs3 (36M3M7dnLogsb s Lbggdabgsb ohsaummbo.

3) Lamggogbm godmbogamos ©s0bym 358 0gdal 3Gm39L0. 330bomgal bagnfms s@sdnsba
o0aq Logmmem magzdy domms s gsdmbgnyg dbbggM3mab damdsmgmdowsb, ndab doybgws-
350, ®m3 gb 3mDazns Logdomm &3domn s Lysdms 39360 5d300bobmzaL. 3o@ngdalb 3Mm3gLo
1bs 0bygdmEgl 8©7339@MM0, 989JENM0 ©d gMmBOGgmo dmEndob dgdwga. 358 0gds o6 bnd-
bogl og30bygdsl, gb oMol gfm-ghmo yzgmadg dmEomado 43939, bogdome dbgmom gowaba-
adgmo bodogo. 3580gdobomgzgal 1dbndzbgmmaabgbos ,dhsazMgmads” asbzgl yzgms dob babody
b3 dg300b30L 3obyba, sbLBsL 0bdgbgda abo J3930Ls, godmbse@mb Labsbmmon s dobsgsbn
»&obx35"“ 030bs, MM obsdamals gMdbmds sB4bgdl. 3580gds, MmamE(3 5nbndbs, sGds ©s-
3004985 gogd@nbs, ol o6 560l go@aymadgs bygbabes o dgmmazbymenbs, ab o3 godoGmmoaznss.
35&0900b AHML o6 Mbos gdmbogl sdem(3bgdnmal dgamdbgds. Igmas@mn, Mmame 3 34ods-
300, bbbab 3bomgl oy Mol 60dbagl MgsmymGn 358 09ds, M ogdomn mzabgdgda o3l Bob.
3930 gdgmos 35635MG™L M3s@0gdmmdol badabgemo dggagdo s dbomgl Mbms osbabml,
M3 3mbxmod@ob Rogmodgs o6 3bbzgMm3mal damdamgmdadn dgbgms dmogMo 5©e3056930b
030bgds 5Mds. 3380905l 5058056960 5bg396, HMEaLY(3 L IMIFMAEL s ng@dbmdgb dgm-
69 3boMgbmeb YMmngMmmdalb OHML, oo 33ma(393 Nbs 3000b0dbmb, MHmI 0@ g39ds -
30b64gds, 5365b0s 8Mss. 30@g3980L OHML 335G 0mdm 5@8306L s 3 J3935b.

°  Lazare A., On Apology, Oxford University Press, USA, 2005, 160, 161,162.

41



4. 3L 3365

3b3360L boboo dgodmagds omggsl, Hm3 dmwndal ©s 3580gdal Mmo asbydmdgmoas 3g-
©05(300L 3GM(39Ld0. 3oMg0 3gE0dGMEN gsnmzamabbobgdl 838 mMo §qbm3gbol 360d369mmmadal
5 35bobgdL 385b 8bamggdl. anmbmggmo dmeadal dmbrs ©s 3880ngds Fmmadamsgdol bom-
35& 9000 ELEMMdob gMm-gMmn 3obdbsdmgMgmo Bog@mMns. Bmam (s 50360dbg, dgasznsb
056633056 Fbomggda, HMImgdbsg 3Mbgmod@nbsol yggmes ©eds 3ogdamgdgma dogo o6 gogby-
39@&00m, dommzal 360d369mm3ebns MMogHnmds s dobo dmIsgsmn, abobo bgLgdosb, HmA
3Mbxmog@ob dmagzemgdal gg894&Ma, noga, LEMogn s 3mb@Mmmomgdswa abs dgmns(30nss,
3001 3oMa50 0(30060, O™ IMms356153980L EMHML Mdz350 gobLabM3M396 Magol dgmb (Mo Lobo-
doBonmm 3Mm(39b0b ML Bom3mmoagbgmns), dbodsdabow, sMogm@mdsmum 3Gm3gbdo 6gdab-
dngo babol BP0 gHnmMdgdalb dmboggemgdmaw ,dgbmegabm s doomm dmndn“? Loy zgomgbm
bodmamadss dnombom dgans300b YIN3ML obNIbMmgdsl, dmagzammgl Mg m@o >sd0sby)-
0 YO0 gMHNMES.

" Lazare A., On Apology, Oxford University Press, USA, 2005, 1.

42



Levan Zhorzholiani”

Apology and Forgiveness in the Mediation Process

1. Conflict

A dispute/conflict arises between the parties on a daily basis, it can be caused by such factors as the
conflict of interests, the illusion that there is a conflict or just a whim. We can say that when people
perceive the same things or events differently or narrate the same facts in different ways - it can become a
major factor for the emergence of a conflict between the parties. If the case is not a whim, but the real
incompatibility of interests or with the dissenting opinion or the illusion that there is a conflict, then in the
parties an important role is played by an emotional charge. The Emotional charge depends on the sum of
thought and emotion. As far as the emotions are great, it is more likely to quickly burn bridges linking the
two parties and, at the same time, the ability of healthy judgment as to whether it will be possible to restore
a broken relationship is reduced. The reason for the emergence of the conflict is not always real, but in all
cases people’s behavior is identical — they are trying to convince one another that their views are correct,
then they make irrational decisions or just get irritated; this is followed by the most active, albeit the fatal
stage, i.e. breaking all the links between the two parties.

After the hottest and most emotional stage of the conflict is over, the parties think about how to
finish and/or resolve it. An argument/dispute has always been associated with unpleasant sensations,
discomfort, accordingly, its resolution is in the interests of the parties. Not only may a dispute/conflict arise
between individuals, but also between social groups, parties may be represented by individuals and by
social groups as well. A conflict takes place daily and people create it themselves. A conflict is not created
by a religion or race, social status or political beliefs, ethnicity or sexual orientation. None of the religions,
races or ethnoses preaches a conflict; humans’ interpretation of any given issue creates a conflict, plus a
feeling that each opinion is the truth. This feeling is much stronger during the conflict period.

No matter whether the parties to the dispute get rid of or do not get rid of the emotional background,
in any case they start looking for the ways of conflict resolution and most often they refer to negotiations.
Negotiation is still the most civilized achievement of humanity among those that are used to resolve the
conflict. According to psychology, all conflicts have points of intersection. It helps the parties to start a
dialogue and if the party clearly sees the points of intersection, it (party) just follows them and tries to
guess what the other side/party needs. During talks, the most important thing is — to find out what the
opponent wants. Empathy1 then breaks into the foreground. The empathetic ability is in every person, at the
same time, the opposite side is always trying to hold the stagnant position of the other party, having
empathy towards a party to the conflict is like heroism. The above-mentioned ways are perfectly drawn, but
it must be admitted that empathy cannot be imperatively demanded from a person, and it cannot be forced
to find any crossing points of the conflict, either. Moreover, the parties more often use the system of values,
which is the worst alternative for conflict resolution. Streamline the decision-making process as a result of
its design rationale. This is a protective mechanism and is characterized by its position in an acquittal. Not
even rationalization can lead to the resolution of the conflict. The evaluative categories constitute a threat to
the dialogue (the point to be wrong or right). During a dialogue, the main thing is the desire to actually
negotiate and the required mood for this. Mood is both mental and physical readiness for the behavior. In
addition, the parties need an environment, a tool to begin a dialogue. In conclusion, it can be said that for
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the dialogue mood is essential, the mood with all its constituent elements: an environment and a suitable
situation. For a conflicting party it is difficult or even impossible to create all the above listed mental or
physical factors, accordingly, a rational solution to start negotiations and actually resolve the conflict is to
resort to a professional mediator, negotiator, the mediator who will help the parties to implement the right
to communicate and resolve the conflict, restore human relationships, which is the most relevant and
sensitive factor.

2. Mediation

There are several ways of resolving a conflict/dispute. They can be divided into formal and informal.
A formal way is the court, after addressing, the process becomes uncontrollable, extra costs arise, a party
may have to go to court for at least a year and a half and spend energy and time. Through trials human
relations issues are not resolved. Statistically, at court or during arbitration proceedings parties often do not
receive what they had originally requested.

For a businessman, as well as for all rational people, it is more comfortable to resolve a conflict
quickly and at a lower cost. Informal ways are: mediation, negotiation, self-help and avoidance. Mediation
is one of the forms of negotiation and without it the mediation process is unimaginable. During self-
assistance, the other side is trying to resolve the dispute without the intervention of the third party and
while avoiding it the party is trying to abstain from any way of resolving the dispute and to forget the fact
of the conflict, which may be compared to a slow-acting bomb; it will be discussed in detail in Apology
and Forgiveness. Mediation is an informal, fully controllable by a party, inexpensive and quick process, In
the case of its failure the parties may apply to the court or arbitration at any time. There are lots of
definitions of mediation and following from its informality it is not surprising that various countries define
it differently. To illustration, it can be said that mediation is one of the forms of negotiation the parties
appeal to if they do not wish to break off relations, because for them it is important as they understand that
the conflict may end up with negotiations. The parties themselves decide how to end a dispute and what
outcome negotiations will have. Communication will be provided by a professional mediator who will try
to show the plaintiffs the current situation, the real condition they are in, and taking into account the
interests of the parties help them to reach an agreement, which will not only resolve the dispute but also
solve the problem of human relationships.

It is noteworthy that during the mediation process a party can leave the process at any time and
abandon negotiations. This feature of mediation contains both positive and negative sides. The parties are
free during the process, which may be a reason for the failure of negotiations; however, negotiations
without freedom lose their real essence.

3. Apology and Forgiveness

“One of the most profound, deep human interactions is to propose and adopt apology,™ these are the
words with which Aaron Lazar, professor of psychiatry at the University of Massachusetts, Dean of the
Medical School, starts his book "On Apology”. Apology has an ability to cure people's fears,
dissatisfaction, discomfort and outrage. Apology may persuade a party to deny revenge and to gain
forgiveness from the oppressed side.” When you get acquainted with this book, little by little you start
feeling that many people in the society do not know how to apologize properly. For a large number of
people who are interested in mediation the role of apology might not be as relevant as a mediator’s tactics
or gaining authority among the parties, etc. The truth is that we cannot escape the issues of apology and
forgiveness in dispute resolution. During the conflict every person acknowledges his/her own role, whether

Lazar A., On apology, Oxford University Press, USA, 2005, 1.
3
Id, 1.

44



he/she is an oppressed or an oppressor. In the oppressed person is formed a fear of being reattributed,
which accumulates in mind so steadily that it is difficult and, in fact, impossible to ignore it.

There are numerous cases when abstaining from apologizing has destroyed families, friendships, and
other important relationships, even business relationships. People become upset about many things, and it is
difficult to define or calculate it in advance, because it exceeds the capabilities of the human mind, but an
effective apology can prevent "fatal" consequences. Even a late apology can give a result, but it should be
noted that the most important factors are its form, time and place, as well as the mood which accompanies
the discussion. A delayed or timely well-selected apology is characterized by common features such as
emotional pain, the initial restraint from apology, feeling of guilt, simplicity and genius of rendering an
apology, expressing spontaneous nobility towards the oppressed, forgiveness, restoration of human
relations. Apologizing is a part of everyday life and the more importance will be given to it the more
benefit people will receive in relations.

It should be noted that not only individuals make an apology, governments apologize, politicians,
organizations, etc. The range of sincerity of "We are sorry" said by Governments/States is the easiest to
guess. The phenomenon of apologizing became popular after the Cold War, when states realized that
through dialogue or even adequate recognition of the offense they could get a much bigger profit than via
military action.

Aaron Lazar cited the fact that in China there is a company working on apologizing "Tianjis Apology
and Gift Center”, where the employees are middle-aged educated people - mostly lawyers, psychologists,
teachers, doctors, social workers — who, following a proper request, apologize for the applicants, write
letters, send gifts, etc. Their work has effectively reflected on the relations of many families or business
partners.

Everyone is taught from childhood that if anything goes wrong, they should apologize instantly
because otherwise it is not ethical, and if one is rendered an apology by someone, he/she must forgive by
all means. Aaron Lazar calls such kind of apologies "Just talk apology""— In Georgia, during Lent Orthodox
Christians celebrate "Forgiveness Sunday". This idea, of course, is perfect, but a question arises whether
the phrase spread in social networks "forgive me if I ever ever did anything wrong to anyone" is a sincere
apology and whether and it is actually directed to the heart of the person who has really been hurt. Apology
is intimate and it should be rendered on your behalf, as it is important for the "oppressed” to feel that you
suffer from the feeling of guilt and that you want to get rid of it. The "oppressed" should see that you regret
and that the same thing will never happen again; all the questions should be answered and only after that
starts the process of forgiveness. Forgiveness is to be gained by winning, it cannot be stolen. For that it
would require honesty, generosity, humility, a sense of commitment, courage and sacrifice.’

It is important to note that the "oppressors" are much more in need of apology and forgiveness than
the "afflicted." It should be mentioned that the time for an apology must be properly selected, it should not
be delayed; because, due to human psychology, as time goes by the parties recall and evaluate the facts
differently. Also in the form of recommendation can be said that the pre-apology6 is not sincere and
genuine, it is impossible to apologize and experience the case that has not happened; it is also ineffective to
render an apology before the other party understands what has happened. In this case, Aaron Lazar calls
such a case "Get off easy apology”.7

During negotiations, when a party is talking to a mediator about "Caucus" - the mediator is required
to explain all the above-mentioned about apology when describing what "Negotiation dance"is.® At this
stage the mediator shall explain to the party that the right apology is a huge step forward towards arranging
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the relations, if the mediator finds that a party has been reluctant to apologize and if it is clear that
reconciliation will not be achieved otherwise, he/she shall inform the party about the real condition and
help him understand what role an apology has in conflict resolution. The mediator shows a party’s mistakes
so that the party finds the answers itself. It is filled with feeling of guilt and is trying to learn how to
apologize properly. It is noteworthy that an apology can become a means of manipulation and the
mediator's duty is to to show the party the positive aspects of apology and forgiveness and not those that
affect the human psyche.

For the mediator is important to know those factors and see why the parties abstain from apology.
These number of such factors is quite big, but the short list is as follows:

A. Shame

B. Fear of self- humiliation.

C. Fear of punishment.

D. Less informativeness about whether or not the parties have behaved badly.

E. Self-centered persons - people who consider themselves the center of the universe, and believe
that they do not make mistakes.

F. Avoiding "punishment."

G. Means of separation - harm a person and thus cut the relations, abstaining from apology is the
best way to achieve this goal.”

The process of forgiveness starts in the heart and ends in the mind. The beginning of this process in
the heart may be connected to many factors including proper apologies, because it is an emotional process.
In his mind a human processes the necessary information. In order to forgive, he considers the other party’s
responses to his questions. For the party in order to forgive it is necessary to get the confession of the
offence and the confirmation of regret from the “oppressor”; the party should also understand the reasons
which caused the “oppressor’s” behavior and, what is most important, the party should receive a guarantee
that such thing will never happen again and this promise should be sincere. The "Oppressed” as well as the
“oppressor” always acknowledge their roles in the conflict. The “disadvantaged” choose several ways to
resolve the conflict:

1. Resentment turns a blind eye - it is a condition of the party when a person places him-
self/herself in the full amnesia position, for him/her it is important to convince himself/herself that nothing
has happened, though it is impossible to forget the fact. Choosing the “amnesia way” requires energy and
nerves. This position is difficult to maintain and once the feeling of insult, which the person has been
hiding for many years, will erupt like a volcano.

2. Being in the capacity of the victim - this is the most inappropriate, but rather a popular way to
solve the conflict (avoidance). In such case the “afflicted” falls in love with himself/herself and is pleased
to hear everybody saying how bad the “oppressor” is. Such people are often tiresome and they often irritate
society. “Victims” remain in this role throughout their lives and for them being always oppressed by life in
general and by others becomes a habit.

3. The best solution is to start the process of forgiveness. For this a human must stand superior to
himself and come out of the victim's condition, despite the fact that this position is very sweet and pleasant
for a lot of people. Forgiveness process should begin after an adequate, efficient and sincere apology.
Forgiveness does not mean forgetting, it is one of the most moral behaviors, a step rather hard to take. For
forgiveness it is essential that the "oppressor" answer all the questions, explain the reasons for his behavior,
express remorse and inward "suffering", acknowledge his guilt. As noted, forgiveness is not forgetting the
fact; it is neither pocketing an offence or resentment nor capitulation. During forgiveness, you must not
have a sense of failure. The mediator explains to a party the meaning and positive qualities of the real
forgiveness. It is necessary to interpret the terrible results of un-forgiveness and show the party that
swallowing the conflict or being in the victim’s condition is not a strong man’s trait. People reach
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forgiveness when they no longer feel discomfort in the relationship with the other party, but still it should
be noted that forgiveness, forgetting is not amnesia. When forgiving, we forgive a person and not his
behavior.

4. Conclusion

In conclusion, it can be said that apology and forgiveness have an invaluable role in the mediation
process. A good mediator will take into account the importance of these two phenomena, and show it to the
parties. A sincere apology and forgiveness are the crucial factors for the successful completion of
negotiations. As [ have mentioned, mediation is accepted by the conflicting parties if not all the connecting
threads are destroyed; for them relationship and its future are important, they realize that mediation is an
effective, inexpensive, fast and controlled way for conflict resolution, they are well aware that during
negotiations they determine their fate themselves (it is impossible to imagine it during the trial);
accordingly, in an informal process, in order to settle any kind of relationship conflicts, "offering and
accepting an apology”m is the best way to achieve the main purpose of mediation, establishing a real
human relationship.
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Simon Takashvili*

The Importance of Mediation as a Form of Alternative Dispute Resolution
in the Process of Collective Labor Dispute Discussion and Settlement

1. Introduction

In the conditions of rising development of civil flow, labor cooperation issue settlement on a
legislative level is becoming more and more important. In frequent cases, during labor legal relationship,
the so-called subordinate cooperation,' on the account of giving advantage to the protection of one of the
side’s interests , the other side’s personal interests are deteriorated. Similar kinds of cases are pretty
common when an employer misuses his/her power (or uses it for evil purposes). With this regard, a certain
rule for settling the dispute, which arises during labor cooperation, is significant. Considering its
characteristics, the dispute arising during labor cooperation is rather complicated. Recent legislative
changes reflected in Georgian Labor Code regarding the issue are particularly attention-grabbing.” As a
result of the abovementioned changes in the code, the rule for collective dispute settlement arising on the
basis of labor cooperation has been improved. Thus, by introducing ADR — mediation, the Georgian Labor
Code became equal to democratic and social legislation, which will support social relationships among the
people to be maintained and disputes to be appropriately settled (considering the interests of both dispute
sides). The key aim of the article is the analysis of the changes implemented in the Georgian Labor Code
regarding collective dispute resolution. At the end of the document legislative recommendations, which are
desirable to be made in the Georgian Labor Code, will be presented.

2. The Essence of Collective Labor Contract

2.1. About labor law in general

Generally labor law can be discussed in the frames of the Common Law because labor cooperation is
built on the basis of the contract signed by the sides without any violence ( based on equality and their free
will).? A labor contract is an agreement signed between an employer and an employed individual and includes
liabilities which, in accordance with the legislative norms, should be fulfilled by the sides.*

In modern doctrine, subordination principle is meant to be the key characteristic of the labor contract.’
This means the employed is under the subordination of the employer, though it is important that in Labor Law
all the rights and characteristics of the Common Law are maintained. For instance, the principle of freedom
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during contract signing is fully maintained.® Thus, Labor Law is influenced by Private Law’ and the contract
signing process is the same as considered by Private Law.®

2.2. Collective labor contract legal arrangement in the Georgian Labor Code

Chapter 3 of the Georgian Labor Code is about arranging a Labor Contract. According to the code, a
collective contract is formed between one or more employers, one or more entities of employers and one or
more entities of employed individuals.” Besides this, to prove its authenticity a collective contract must be
handwritten. A collective contract can be both permanent and temporary (by indicating the exact terms).
Generally, before signing a collective labor contract, the employer and a group of employed individuals
discuss and agree on contract conditions including salary, holidays, etc.'’ Thus, generally, a collective
contract is based on the same principles according to which individual agreements are signed. The only
difference is that a collective contract must be handwritten. While signing such a contract the entity of the
employed individuals act via representatives and the representation must be proved on the basis of a letter of
indemnity.

3. Collective Dispute and Mediation
3.1. The essence of collective dispute

According to the Georgian Labor Code Article 47, part 6', the dispute raised as a result of collective
labor cooperation can be resolved via agreeing procedures. Legal arranging of agreeing procedures is
available in Article 48' in the Georgian Labor Code. The first paragraph of the abovementioned Article
differentiates the procedures of direct negotiations and mediation, which is launched as a result of the
statement made by the Ministry of Labour, Health and Social Affairs of Georgia. It is noteworthy that in case
of dispute the sides can address the minister for mediation and ask him to appoint an independent, impartial
person as a mediator.

Thus, this means that by collating interest values and making appropriate amendments to the law, the
legislator made a step forward for maintaining social relationships between the dispute sides.

3.2. The essence of mediation in general

One of the most effective and ancient methods for dispute resolution is mediation. Mediation enables
the conflict between the sides to be resolved by considering the interests of both sides without violating the
law. The key aim of the regulation is to resolve the dispute between the sides fairly."!

Mediation is an effective and innovative mechanism of conflict resolution. It means that the negotiation
between the dispute sides should be conducted with the participation of the third, impartial person.'* Thus,
mediation is needed when the dispute cannot be resolved by the employer or the employed independently and
the third, impartial, independent individual’s interference is inevitable to conduct the process and assist the
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sides to achieve an agreement.13 It is also noteworthy that in the process of mediation the sides openly talk
about their demands and proposals regarding the issue discussed.'*

3.3. The role of mediation in collective dispute resolution

As it was mentioned above, for the collective dispute resolution, the legislator introduced a method of
mediation in the Georgian Labor Code. It is significant for the stages of mediation to be defined. The issue
was approved by the Georgian Government Act issued on November 25, 2013 “On Approving Discussion
and Resolution of Collective Dispute Arranging Procedures”. This Act settles the procedures of the
mediator’s selection, appointing and other procedures as well.

3.3.1. The role of the state body (minister) in the mediation process

According to Article 4, Paragraph 9 of the Act, on any stage of negotiation, in order to achieve an ag-
reement the collective dispute side has a permission to send a written address to the minister to start mediation
and allot a mediator to be involved in the dispute discussion process. On the same day the information is
delivered to the other dispute side as well. Thus, it becomes obvious that, unlike the conciliation procedure
(direct negotiation) the mediation process is not obligatory and is fully based on the side’s initiative.

According to the Georgian Labor Code Article 48" Paragraph 4 and the so-called special ejectment of
the Act, in case of high interest from the public regarding the issue the minister can appoint a mediator
without asking either of the dispute sides. *°

As soon as the minister appoints a mediator to conduct the collective dispute mediation, the process is
considered to be open. In frequent cases mediators can influence the dispute sides because of their personal
characteristics and the relationships they have established with the dispute sides.'® According to the research,
positive relationship with any of the sides can be highly influential."” Considering this, the fact that the
minister appoints a mediator must be considered as unreasonable. The above-mentioned imperative norm as if
pushes the mediation process to failure. It is important to mention that the sides must participate in the dispute
mediation process conducted by the mediator.

Mediation is a voluntary procedure and obligatory mediation is totally unacceptable, thus the sides
must not be obliged to solve the dispute via mediation (if they do not have such desire).'® According to the
Georgian Labor Code Article 48, paragraph 5, on any stage of the dispute the minister can quit the
conciliation procedures. To underline the fact that mediation is voluntary, in European states, including
Germany, only the dispute sides are able to quit the mediation process anytime if they think it is required."’

According to the Ordinance of the Government of Georgia Act Article 5, Paragraph 2, a mediator is
selected by the administrative service from a special database, which includes the database of the persons with
appropriate qualification. Having knowledge in a specific field of negotiations, mediators can be influential.’
Thus, it is vitally important for a mediator to be appropriately selected from the abovementioned database. At
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the same time, it will be good if the state provides trainings for mediators in order to make the mediation
process more effective, impartial and competent for the dispute sides in the future.’’ So, the Georgian
legislation considering the issue is not acceptable, as the key conditions of the mediation process are violated.
It is widely known that during the mediation process, as well as before it is launched, only the sides are
authorized to choose a mediator. Thus, the so-called arranging/collating norm mentioned above is against the
general principles of mediation. Paragraph 3 and the other following paragraphs of the abovementioned
Article are also significant, especially those that are about impartiality of the mediator and interests conflict as
well. Besides this, the Georgian Labor Code Article 47', paragraph 6 (1% part/beginning) includes a pretty
much objectionable ejectment regarding the sides’ obligatory participation in the mediation process. It is
known that during mediation, a side is able to announce quitting its participation in the process anytime he/she
wants.** Despite this the Georgian legislation reinforces the so-called obligatory mediation institute.

By considering all the above mentioned, certain difficulties regarding the mediation process itself will
arise inevitably, which will by all means impede the mediation process and its development..

3.3.2. The rule for delivering a mediator’s service fee

Article 6 of the Act includes the information regarding the rule of delivering a mediator’s service fee.
According to the Act, the service fee for the mediator appointed as a collective dispute arranger is delivered
by the ministry. Besides this, according to Paragraph “G” of the same Article, mediation per diem totals GEL
60. It is worth to make out whether it is fair or not to ascertain a concrete amount of money to be paid to a/the
mediator daily. According to the widespread opinion, a mediator should be paid considering the complexity of
the case. According to this method, mediation process duration, time spent, case complexity and other
circumstances will be considered. In General, mediation expenses should be less compared with court
charges.23 Thus appointing concrete amount of money as mediation per diem is not fair.

3.3.3. Mediator key liabilities

Article 7 of the Act defines the liabilities and duties of a mediator. According to paragraph 2 “A”
subparagraph, in the frames of mediation a mediator must be impartial and unbiased while discussing the
dispute issues. Before starting mediation, he/she must study the reason and details of the collective dispute.
There is nothing abnormal in the regulation mentioned above, though a detailed legal analysis should be
conducted. In the content of the subparagraph the liabilities and duties of a judge and a mediator are
practically the same. The sentence — “A mediator must be impartial and unbiased while discussing the issue of
his/her competence”, means that a mediator is not just a conductor of negotiations and mediation, but an
ordinary arbiter, who is busy making clear whose (which of the dispute sides) demand is more tenable. During
the case discussion the mediator encourages the sides to achieve an agreement and, in this respect, he/she is
extremely careful while fulfilling the duty. A mediator neither demands his/her opinions to be fully
considered by the dispute sides nor controls the negotiation process but, on the contrary, he/she tries to
provide mutual communication between the dispute sides and achieve the best result from conflict resolution
Viewpoint.24 Thus, it can be said that the abovementioned subparagraph presents a mediator as a judge, which
must be considered as a negative precedent in the mediation process and for the dispute sides as well.

Article 7 of the Act emphasizes some more liabilities and duties of a mediator. Of them the principle of
privacy is the most significant (it is included in subparagraph “D” od paragraph 7). The Georgian Labor Code

*I' Palo G., Trevor M. B., EU Mediation Law and Practice, Oxford, 2012, 142.

2 Tsertsvadze G., Mediation, ADR (General Review), TSU Faculty of Law, ADR Methodology and Scientific
Research Institute, Tb., 2010, Catalogue 264.

<http://www.cdnq.org/en/businessPartner/Epart5.html>, [21.01.2014].

Roberts S., Palmer M., Dispute Processes, ADR and the Primary Forms of Decision-Making, nd ed.,
Cambridge, 2005, 171.
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Article 48' paragraph 9 is about the principle of privacy as well. According to it the dispute mediator must not
unveil the information or document which became available to him/her.”> Besides the mediator, the dispute
sides must also protect the principle of privacy. Unfortunately, neither the Georgian Labor Code nor the Act
includes regulations for this. So, from the legal viewpoint this can lead to certain problems — if one of the
sides violates the principle of privacy and the other side demands the damage caused by it to be compensated.

Generally, privacy assists a mediator to gain trust. In order to increase trust towards mediation, the law
should strictly define the conditions of using the information received during the mediation process:
mediation participant sides, mediator, as well as the persons involved in the process must not have a right to
reveal the information received during mediation in court or arbitrage. The law should forbid a mediator to
make a speech regarding the mediation process in court or in any other institution.”® In Spain, if the sides fail
to achieve an agreement via the mediation process, they are deprived of the right to unveil private information
received during the mediation in court.”’ Besides this, the issues which can be freely unveiled by the mediator
must be defined as well.”® If one of the sides or a mediator violates the principle of privacy (except the cases
considered by law™) he/she must be prosecuted. In the USA, a side is deprived of the right to demand
mediation privacy protection in court if he/she has violated a similar liability before.*® In frequent cases, as a
rule, before mediation kicks off, the sides sign a privacy protection contract. This is a kind of guarantee that
the information obtained during the mediation process will not be used in court.’’

3.3.4. Legal basis of mediator responsibility

Article 7, paragraph 3 of the Act defines the general rule for the mediator’s legal liabilities. The
Georgian Labor Code Article 48" paragraph 9 is also important; it charges the mediator not to unveil the
information obtained in the mediation process. It is also noteworthy that the law says nothing about the
mediator’s responsibility. Thus, the existence of the mediator’s responsibility regulation in the government
Act and not in the law cannot be reckoned as reasonable. The law should define the legal bases of the
mediator’s responsibility. This is important because if there is any dispute regarding the issue, the side should
have real legal bases to protect his/her rights. The exigency of Article 7, paragraph 3 of the Act is important as
according to it a mediator’s responsibility is defined by the acting legislation. Thus, if a mediator violates the
conditions of the contract signed by him/her, including the violation of the privacy principle, a side can
demand a damage reimbursement from him/her.

In this particular case the issue connected with the demand’s legal base needs to be solved. Besides
this, considering a mediator’s responsibility, if the mediation process fails, it is totally unacceptable to impose
responsibility for this on the mediator.* Georgian legislation does not pay attention to this issue. Besides this,
it is significant to explain whether the mediator, appointed by the minister, is a public employee or not, and
whether the same damage settlement norms are applicable to him /her as in the case of state officials
(example: Criminal Law, Article 1005). The Georgian Labor Code and the Act say nothing regarding the
issue.

» Compare: Palo G., Trevor M. B., EU Mediation Law and Practice, Oxford, 2012, 142.

2 Merabishvili A., Legal Bases of Mediation (General Review), TSU MA Thesis, Tb., 2011, 19.
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Conference of Commisioners on Uniform State Laws, 10.12.2003, Art. 7.
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2008, on certain aspects of mediation in civil and commercial matters.

0 Tsertsvadze G., Mediation, ADR (General Review), TSU Faculty of Law, ADR Methodology and Scientific

Research Institute, Tb., 2010, 53.
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Thus, considering all this it is possible to define the legal bases for the mediator’s responsibility.
According to one of the opinions expressed in the doctrine, while defining a mediator’s responsibility, the
following things must be considered: a) Are the liabilities considered by a mediation contract violated and
how is it expressed? b) Are there any traces of the mediator’s fault in the violation? d) Are there any
damages? ¢) Is there any connection between the damage and contract violation™. If there is an ordinary civil
procedural contract formed between the mediator and the sides, it is obvious that in case of contract violation,
a base for a demand will be the regulations included in the contract itself.

As a result of legal analysis of the Georgian Labor Code and the Act, it becomes obvious that a
mediator, appointed by the Georgian Minister of Labor, Healthcare and Social Affairs, does not sign a
contract with the dispute sides regarding mediation. Thus, in such case, if a mediator violates the privacy
principle, it is difficult to define the issue of his/her liability.

4. Conclusion

Considering the abovementioned practice several issues can be distinguished. First of all, one of the
legislative recommendations must include that the rule of appointing a mediator by the Georgian Minister of
Labor, Healthcare and Social Affairs should be changed and this process should be conducted by the sides.
The sides must have a right to choose a mediator during the dispute resolution. Besides this, the minister must
not have a right to quit the mediation process, as only the sides are able to make such a decision. Defining a
mediator’s service fee is also a significant issue. It is better for the mediation service fee to be paid
considering the complexity of the case. Article 7 of the Act includes important information as well. Paragraph
2 subparagraph “A” of the Article should also be edited and it must say that - a mediator is an independent,
agreement-oriented person who conducts the mediation process and not a judge (as the current version of the
Article says).

The privacy issue needs to be regulated as well. It would be better if together with the mediator, dispute
sides were also responsible for protecting privacy. Besides this, in case of privacy principle violation, the law
should regulate the damage reimbursement issue.

It is necessary to define the legal basis for a mediator’s responsibility as well. Defining a mediator’s
responsibility on the basis of the government act is unacceptable. It is important for a side to have a base for
demanding his/her violated right to be restored by the mediator’s assistance. Besides this, it is crucial to define
the legal status of the mediator. This is significant because in case of a dispute a side must have a real chance
to demand assistance from a mediator, which will be regulated by the appropriate mediation law.

Considering the abovementioned discussion, it is obvious that introducing the mediation procedure into
the Georgian Labor Code is pretty much important for maintaining modern social relationships and achieving
mutual agreement as well. Despite all this, the Minister’s interference in the collective dispute discussion
process is totally unacceptable. The appointment of a mediator by the minister is against the essence of the
mediation itself. Besides the existing regulations there exist real legal mistakes, which create certain problems
in the further process. Considering the abovementioned document it will be good to make changes in the
Georgian Labor Code and the government act as well. Only in case of making changes mentioned above,
mediation will appear effective and real for dispute resolution.

3 Gabriel S., Die Haftung des Mediatorsim schweizerischen Rechtssystem, “Stampfli”, Bern, 2008, 138.

Indicated, Tsertsvadze G., Mediation, ADR (General Review), TSU Faculty of Law, ADR Methodology and
Scientific Research Institute, Tb., 2010, Catalogue 265.
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Giorgi Narmania*

Party-Appointed Arbitrators: Past, Present and Future

1. Introduction

International arbitration is founded on the predominant principle of party-autonomy.' The role and
importance of this principle in arbitration proceedings is very clearly exemplified by the parties’ right to
agree on the selection method of arbitral tribunal.® Several possible scenarios for the appointment of
arbitrators can be employed, such as: random selection from a list of names; appointment made by the
arbitral institution; joint and consensual decision of the parties; unilateral appointment by the parties, etc.’
Mandatory legal provisions do not impose any significant restrictions on the appointment method.
According to Articles 34 and 36 of UNCITRAL Model Law on International Commercial Arbitration and
Article V of the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
the only regulation that needs to be observed is that the arbitration agreement shall give equal possibilities
to the parties in the appointment process. There is a widely established and prevailing contemporary
practice that the arbitral tribunal consists of three arbitrators, two of which are unilaterally selected by the
disputing parties and a presiding arbitrator is appointed by the party-appointed arbitrators.

In the last few years, however, the existing practice of unilateral appointment has been challenged by
several distinguished arbitration practitioners and became a very hot topic in the arbitration world. In 2010,
Professor Jan Paulsson delivered his inaugural lecture at the University of Miami, School of Law entitled
“Moral Hazard in International Dispute Resolution” and criticized the existing practice of unilateral
appointment as creating “moral hazard” in arbitral proceedings.” This famous speech was soon followed
by the contribution of Professor Albert Jan van den Berg, where he presented striking statistical data from
investment arbitration that nearly all dissenting opinions where prepared by the arbitrator appointed by a
losing party and the arbitrator has never dissented from the position of his/her appointer.” Therefore,
Professor Paulsson suggested the appointment of each arbitrator by both parties or by a neutral body, while
Professor van den Berg argued for the observance of the principle “nemine dissentiante” by party-
appointed arbitrators. Later, the existing system was vigorously defended by a number of equally pre-
eminent scholars and practitioners, including Judge Charles N. Brower, Johnny QC Veeder, Alexis Mourre
etc. In 2012, the International Arbitration Survey was conducted by Queen Mary University of London and
White & Case, which disclosed that significant majority of respondents (76%) prefer unilateral selection of

*  Master of Law.
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University Press, USA, 5™ ed., 2009, paras: 4.29-4.37, (hereinafter Redfern/Hunter).

Paulsson J., Moral Hazard in International Dispute Resolution, Inaugural Lecture as Holder of the Michael R.
Klein Distinguished Scholar Chair University of Miami School of Law, 29 April 2010, reprinted in: Transnational
Dispute Management, Vol. 8, Issue 2, 2011 (hereinafter - Paulsson).

Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration in:
Mahnoush Arsanjani et al. (eds.), Looking to the Future: Essays on International Law in Honour of W. Michael
Reisman, Brill Academic, 2011 (hereinafter Albert Jan van den Berg).

62



the two co-arbitrators in a three-member tribunal.® Therefore, based on the results of the survey, it was
concluded that the arbitration community generally disapproves the proposal calling for an end to unilateral
party appointments.’

The purpose of the present contribution is to bring this famous debate to the Georgian arbitration
community and start a discussion about the advantages and disadvantages of party-appointed arbitrators. It
will first consider historical origins of the present system (Sectionl) and will review the obligations of
independence and impartiality owned by the arbitrators (Section2). Then the arguments presented by the
critics of unilateral appointments (Section 3), as well as, the position advanced by the supporters of the
present system will be analyzed (Section 4). Finally, the article will discuss possible solutions which can
accommodate the existing concerns (Section 5). This contribution aims to provide a general overview of
the topic and it has no intention to cover all the complexities involved in the constitution of the arbitral
tribunals.

2. Historical Origins

The basic paradigm of contemporary international arbitration provides the right of each party to
unilaterally appoint its arbitrator and to jointly agree on a presiding arbitrator.® Such practice has been used
for centuries and its historical origins can be traced back to international conventions concluded in the 18"
and 19" centuries, which expressly provided for such unilateral appointments by contracting parties.” The
earliest examples from modern history of the use of a tribunal to resolve an international dispute envisaged
the parties’ right to unilaterally appoint the arbitrators. Such provision was included in the Jay Treaty
concluded between the United States and Great Britain in 1794'° and in the Treaty of Washington
concluded in 1871 between the same parties. "'

The Treaty of Washington led to the well-known Alabama Claims arbitration which took place in
Geneva in 1872, and it is regarded as an origin of modern international arbitration. At the annual meeting
of the American Society of International Law in April 2013, a British arbitrator Johnny QC Veeder
delivered an inaugural Brower lecture “The Historical Keystone to International Arbitration: the Party
Appointed Arbitrator — from Miami to Geneva” and referred to the Alabama claims arbitration to justify the
role of party-appointed arbitrators.'? This dispute concerned the period of the U.S. Civil War, when several
Confederate Ships, including the ship Alabama, were constructed in the territory of Great Britain. The
United States considered that the duty of neutrality was breached through such conduct and requested the
compensation of damages caused by these ships from Great Britain. The parties agreed to resolve the
disagreement through arbitration. The panel was comprised of five arbitrators, one chosen by the parties
and three appointed by the sovereigns: the King of Italy, the Emperor of Brazil, and the President of the

Friedland P., Brekoulakis S., International Arbitration Survey: Current and Preferred Practices in the Arbitral
Process, Queen Mary University of London, 2012, 5, <http://www.arbitrationpractices.whitecase.com/>,
, [27.12.2013], (hereinafter Queen Marry Survey).
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Swiss Confederation. Johnny QC Veeder underlined the role played by the two party-appointed arbitrators
and declared that they ensured that the Alabama Claims arbitration was not suspended. He stated that due
to the skills and drive of party-appointed arbitrators, the arbitration was saved and the war was averted. Mr.
Veeder suggested that such active involvement will not and shall not take place in the modern times, but
the existence of a party-appointed arbitrator gives the feeling of “ownership” to the party over the arbitral
process."

The right of parties to appoint the arbitrator was subsequently included in the Hague Conventions of
1899'* and the Hague Convention of 1907."° Furthermore, the very first bilateral investment treaty, the
Germany-Pakistan BIT of 1959, as well as, the first BIT providing for investor-State arbitration, the
Netherlands-Tunisia BIT of 1963, provided for party-appointed arbitrators.'®

Nowadays the parties’ right to appoint an arbitrator unilaterally is included in most BITs, all major
international arbitration rules and the majority of domestic arbitration laws, including the UNCITRAL
Model Law.'” This extensive historical background and the current practice indicate that the right of the
parties to appoint the arbitrators has become an established principle in international arbitration.'®

3. Duties of Independence and Impartiality

The arbitration rules and treaty law universally require that an arbitrator shall be neutral, impartial
and independent.” These traits are essential for the integrity and legitimacy of the arbitral process and its
outcome, since arbitrators make a binding decision, which is subject to minimal judicial review. The
fundamental purpose of the duties of impartiality and independence is to ensure that the arbitrator is
unbiased and fair-minded. National laws and arbitration rules are rather general and do not provide a
specific standard of compliance with these duties.”® According to Article 12(2) of the UNCITRAL Model
Law, an arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts as to
his impartiality or independence. The case-law of national courts does not set the standard of impartiality
and independence either, since they are applied differently from jurisdiction to jurisdiction and are highly
fact—speciﬁc.21 The IBA Guidelines on Conflicts of Interest in International Arbitration further states that
every arbitrator shall be impartial and independent of the parties at the time of accepting an appointment
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and shall remain so during the entire arbitration proceeding. The IBA Guidelines obligates the arbitrator to
decline an appointment or withdraw from arbitration in case he or she is unable to be impartial and
independent.”> Besides, an arbitrator shall disclose the existence of any circumstances that give rise to
justifiable doubts as to the arbitrator’s impartiality or independence.23 The majority of legal scholars consider
that the impartiality requirement is a subjective standard, which obliges the arbitrator to hear and judge the
case in a neutral, unbiased, fair-minded manner, without prejudice with respect to any of the disputed issues
and without predisposition towards any of the disputing parties.24 On the other hand, independence refers to
an objective standard that aims to ensure that unacceptable external relations or connections between an
arbitrator and the parties or counsel involved in arbitration proceedings do not exist.”’

According to the established standard, each arbitrator, whether party-appointed or not, is bound by
the same duty of impartiality and independence.”® For example, in ICSID arbitration, all members of the
tribunal sign the same oath. It is suggested, however, that there is a clear practical difference between the
panel, the members of which have been appointed by an arbitral institution, and the three-member tribunal,
composed of two party-appointed arbitrators and a president.”” The results of Queen Marry Survey, which
was provided above, further strengthens this presumption, since the survey showed that the parties have
more confidence and expectations in arbitrators who they appoint unilaterally.28

Although it is generally agreed that the party-appointed arbitrators must comply with the same
obligations of impartiality and independence,”’ the United States followed a different approach and a
number of state laws and arbitration rules have historically distinguished between party-appointed
arbitrators, referred to as “non-neutrals”, and sole or presiding arbitrators, who are referred to as “neutrals”.
The partisan arbitrators were institutionalized and accepted in a number of U.S. states in the past and the
different standards were set for party-appointed arbitrators and for sole and presiding arbitrators.’® Some of
the authors even referred to the party-appointed arbitrators as “judge advocates”, thus undermining their
perceived neutrality.”’ This approach is being abandoned in the US and currently the same requirements of
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impartiality and independence are applied in the same manner for both groups of arbitrators.””> However,
the different perceptions about the role of party-appointed arbitrator still exist between the scholars and
practitioners from the U.S. and the rest of the world.*> Moreover, one of the leading text-books in the field
of international arbitration states that it is not improper for a party-appointed arbitrator to ensure that the
tribunal properly understands the case being advanced by the party who appointed him or her.** Such
examples indicate that although the duties of impartiality and independence are widely accepted, it is still
considered that the role of a party-appointed arbitrator differs from other members of the panel.

4. Critics of Unilateral Appointment

Concerns related to the impartiality and independence of the party-appointed arbitrators has been
raised from time to time.”> As it was mentioned above, Professor Jan Paulsson revived this debate on 29
April 2010, when he delivered his inaugural lecture “Moral Hazard in International Dispute Resolution” at
the University of Miami School of Law and proposed the abolition of unilateral party-appointments
altogether in order to avoid arbitrator-bias. He questioned the impartiality of party-appointed arbitrators and
argued that such a practice jeopardizes and undermines the integrity of the whole arbitral
process.**Professor Paulsson argued that many arbitrators are inclined to assist the party, which appointed
them.”” He described several striking examples of such conduct. In the Loewen case, there was a dispute
between the Canadian investor and the United States. The U.S. Department of Justice unilaterally appointed
a former federal judge as a member of the tribunal in this proceeding.”*The United States won the case and
several years later the dispute became a subject of wide discussion. At a symposium the arbitrator
appointed by the United States disclosed the meeting with the state officials prior to his appointment, where
he was told: “if we lose this case, we could lose NAFTA”. He also remembered his answer: “if you want to
put pressure on me, then that does it”. Based on the influence which was disclosed several years later,
Professor Paulsson concluded that the particular dispute was not adjudicated by an impartial and
independent tribunal.*

In the speech Jan Paulsson advocated forbidding or at least rigorously policing the practice of
unilateral appointments.*® He argued that the freedom of unilateral selection of the arbitrators by the parties
led to “moral hazard”, since a party-appointed arbitrator, in pursuit of his personal commercial interest,
will rule in that party’s favor as opposed to deciding the matter objectively.*" Professor Paulsson proposed
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three alternative methods of appointment: (i) all members of a tribunal are jointly appointed by the parties;
(i1) all members of a tribunal are appointed by an arbitral institution; or (iii) the parties can unilaterally
select arbitrators from a pre-existing list of qualified arbitrators selected by an arbitration institution.** Jan
Paulsson’s lecture gave rise to a considerable debate whether parties should retain the right to select the
tribunal to determine their dispute. He received a strong support from distinguished members of the
arbitration community.*’

Professor van den Berg continued the critique of the party-appointed arbitrators and specifically
referred to the dissenting opinions issued by unilaterally appointed members of the tribunal. He analyzed
150 publicly reported awards in investment arbitration. Out of these decisions dissenting opinions were
issued in 34 cases, nearly all of which was prepared by the arbitrator appointed by the losing party.44
Similar statistics was disclosed by Mr. Alan Redfern in 2003 with respect to commercial arbitration when
he showed that out of the 24 dissenting opinions issued in ICC arbitrations in 2001, 22 dissents were in
favor of the appointing party.45

Professor van den Berg argued that the dissents by party-appointed arbitrators may hinder the
deliberative process since the prejudiced arbitrator will not engage in a meaningful dialogue about the case
and the other members of the tribunal will not take the advocate-arbitrator seriously.46 He concluded that
the root of the problem is the method of unilateral appointments which makes the arbitrators dependent on
the parties that appointed them. Therefore, he suggested the abolition of unilateral appointment system or
introduction of the principle: nemine dissentiente."’

Professor Hans Smit of Columbia University referred to the concept of party-appointed arbitrators as
a “pernicious institution” and proposed its abolition or acknowledgement of the fact that such arbitrators
were the advocates of the party.”® He argued that it is a counsel’s duty to appoint someone who is most
likely to obtain the best result for the client, while an arbitrator’s personal incentive is to secure
reemployment by providing his or her party with a favorable outcome. Professor Smit further stated that the
arbitrators might rule against the party that appointed them in exchange for a compromise by the other
members of the tribunal, who are usually interested in obtaining unanimous awards. Such a bargain does
not serve the principle of fairness and the presence of a partisan arbitrator on a panel will normally reduce,
if not eliminate, the free exchange of ideas among the members of the tribunal. Professor Smit stated that
many, if not most, of party-appointed arbitrators respond to their personal incentives and become, to a
certain extent, party advocates within a system that expects them to behave objectively.*

The above-mentioned arguments clearly summarize why the authors consider that the system of
party-appointed arbitrators is flawed and that it creates, in the words of Jan Paulsson, a “moral hazard”.
Therefore, if international arbitration wishes to offer a credible alternative to litigation before the state

2 Paulsson, ibid, 16.

® Albert Jan van den Berg, supra note 5; Smit H., The Pernicious Institution of the Party-Appointed Arbitrator,
Columbia FDI Perspectives, Perspectives on topical foreign direct investment issues by the Vale Columbia Center
on Sustainable International Investment, No. 33, 2010 (hereinafter Smit); Nassib Z., L’étique et I’arbitrage en
matiére d’investissement: grandeur et misére de la fonction d’arbitre, Revue de I’arbitrage, 2012.

Albert Jan van den Berg, supra note 5; 825; Franck S., Empirically Evaluating Claims About Investment Treaty
Arbitration, 80 North Carolina Law Review 1, 2007, 77.

* Redfern, supra note 35, 223-242.

* Albert Jan van den Berg, supra note 5, 829; see also: Derains Y., La pratique du délibéré arbitral, in Global
Reflections on International Law, Commerce and Dispute Resolution: Liber Amicorum in Honour of Rober Briner
221, 2005, 224.

Albert Jan van den Berg, supra note 5, 831; see also: Derains Y., The Deliberations of the Arbitral Tribunal —
“Retour au délibéré arbitral”, in The Resolution of the Dispute - from the Hearing to the Award: ASA Special
Series, No. 29, 2007, 16.

Smit, supra note 43, 2.
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25,2009, 103-119.
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courts, it should satisfy the same standard by ensuring that arbitrators are unbiased adjudicators, judging
disputes on their merits only.”

Even in case the apparent arbitrator bias is absent, it is clear that the lawyers representing the party
will always try to appoint an arbitrator who is going to be sympathetic and responsive to the arguments
advanced by that party.”' As it was clearly mentioned in one recent ICSID case involving the challenge to
an arbitrator because of his academic writings: “No arbitrator and, more generally, no human being of a
certain age is, in absolute terms, independent and impartial. Simply put, every individual is conveying
ideas and opinions based on its moral, cultural, and professional education and experience”.’> The
lawyers will certainly try to explore the ideas and opinions of prospective arbitrator and use it for the
advantage of their client.

Recently published statistical data clearly suggests that the parties of the arbitration proceedings
increasingly challenge the arbitrators unilaterally appointed by the other party. Out of 26 published ICSID
decisions on challenges to arbitrators, 24 have been since 2007, and there have been a number of headlines
concerning the resignations of prominent arbitrators in several cases.” The reasons of challenges vary and
they include “issue conflicts,” i.e. allegations that prior positions taken by the arbitrator reflect a
predetermined view on a specific issue in dispute, or because of repeated appointment of an arbitrator by
the same party or counsel.”* The growing number of such challenges clearly indicates that there is a
problem with the existing system of party-appointed arbitrators and this problem needs to be solved.

5. Supporters of Unilateral Appointment

The proposal to abolish the existing practice of unilateral appointment was met with fierce criticism
from equally distinguished members of arbitration community.”> A vigorous response defending the use of
party-appointed arbitrators and rebutting “vicarious hypochondria”*® to change the system was presented
by the eminent arbitral scholars and practitioners led by Judge Charles Brower.”’

In the article published by Charles Brower and Charles Rosenberg, the authors referred to the
proposal made by Jan Paulsson as “wrongheaded” and declared that the fundamental right to appoint the
arbitrator is one of the most attractive aspects of arbitration as an alternative to domestic litigation.”® They
submitted that such a right constitutes a basic principle of arbitration, which dates back to State-to-State
and investor-State arbitration from 1794. It was further stated that if an arbitrator has an actual bias in favor
of a particular party, he or she shall be dismissed on the basis of the General Standard set by Article 2(a) of
the IBA Guidelines. The authors considered, however, that it is acceptable if the arbitrator is selected based
on particular past judicial or professional track record, where he or she analyzed a particular subject matter

" Mosk/Ginsburg, Dissenting Opinions in International Arbitration, 15 MEALEY'S International Arbitration Report

6, 2000, 9.

1bid; John Uff CBE QC, Party-Appointed Arbitrators: What Is Their Proper Role?, <http://www.mondaq.com/x/
267544/ArbitrationtDispute+Resolution/Party Appointed+Arbitrators+What+Is+Their+Proper+Role>,
[27.12.2013].

2 Urbaser S.A. v Argentina, ICSID Case No. ARB/07/26, Decision on Claimants’ Challenge of Professor Campbell
McLachlan, 2010, para. 40.

Finizio/Salas, supra note 2.

* Ibid.

> Brower/Rosenberg, supra note 29; Mourre A., Are unilateral appointments defensible? On Jan Paulsson’s moral
hazard in international arbitration, Kluwer Arbitration Blog, 2010, <http://kluwerarbitrationblog.com/blog/
2010/10/05/are-unilateral-appointments-defensible-on-jan-paulsson%E2%80%99s-moralhazard-in-international-
arbitration/>, [27.12.2013] (hereinafter Mourre); Carter, supra note 12.

Schneider, supra note 8, 273.

Brower/Rosenberg, supra note 29; Matthews J. M., Difficult Transitions Do Not Always Require Major
Adjustment — It’s Not Time to Abandon Party-Nominated Arbitrations in Investment Arbitration, 25 ICSID
Review 356, 2010; Branson D., Sympathetic Party-Appointed Arbitrators: Sophisticated Strangers and
Governments Demand Them, 25 ICSID Review 367, 2010; Schneider, supra note 8; Mourre, supra note 55.
Brower/Rosenberg, supra note 29, 8.
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and took a particular position on relevant issues.” They stressed that the parties shall have confidence in
the tribunal as a collegial body, which cannot be achieved if the parties have not participated in the
constitution of the tribunal.*®

Charles Brower and Charles Rosenberg further responded to the concerns raised by Professor van
den Berg about the dissenting opinions and stated that dissenting opinions offer a unique tool to produce
better arbitral awards, given that a dissent is likely to bear out the weaknesses in the majority’s decision and
thereby force the majority to redress such weaknesses in the factual and legal foundation of its decision.”!
They submitted that dissenting opinions by party-appointed arbitrators should be viewed as the reflection of
their shared outlook with the party who appointed them, rather than the dependency or fear to alienate such
a party. Therefore, it was concluded that party-appointed arbitrators and their ability to express dissenting
opinions contributes to the perceived legitimacy of the arbitration process and changing the status quo
would impede the further development of the field.**

At the inaugural Brower lecture mentioned above Johnny QC Veeder also supported the existing
practice of party-appointed arbitrators and dissenting opinions thereof.” He declared that the system of
party-appointment is “the keystone of international arbitration and that we should be wary of abandoning
a well-established tradition without cause”.**Mr. Veeder responded to the arguments raised by Professor
van den Berg about the dissenting opinions and stated that a good dissent is the sign of health intellectual
vigor within arbitral deliberations, rather than evidence of any fatal malady in the system of party appointed
arbitrators.”

The proposal of Jan Paulsson was also criticized by the French lawyer Alexis Mourre in the article
published on Kluwer Arbitration Blog.®® These eminent practitioners further debated this issue at the
specialist seminar organized by London School of Economics and Political Science.’” Mr. Mourre stated
the selection of arbitrators provides a certain degree of control over the arbitral proceedings to the parties.*®
According to him, parties select arbitrators based on their reputation, and any inappropriate influences are
ultimately counterproductive in the deliberative process as biased arbitrators will appear in the minority of
the tribunal members.”

Professor Giorgio Sacerdoti continued the defense of the existing system of party-appointed
arbitrators and stated that the right to select the tribunal distinguishes arbitration from litigation and gives a
possibility to appoint arbitrators that would reflect the expectations of the appointing party by nationality,
language, culture, legal and technical expertise.”” He argued that there are the safeguards which can ensure
that the unilaterally appointed arbitrators do not abuse their powers, in particular:

e the general recognition that arbitrators are not agents of the parties appointing them but rather
trustees who have to decide the dispute fairly;

e the power of courts to control whether basic rules of due process have been respected during the
arbitral proceedings;

¥ Ibid, 17.
% Ibid, 14.
' Ibid, 34.
2 Ibid, 32.
8 Ibid.
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e the existing best practices, e.g. the IBA Guidelines on Conflict of Interest in International
Arbitration of 1994, which are becoming the accepted standard.

Professor Giorgio Sacerdoti further submitted that such right enhances the chances of acceptance of
the ultimate award by the parties and criticized the alternatives of unilateral appointment, in particular,
appointment by institutions. He stated that in such case international commercial arbitration would lose one
of its fundamental features turning to becoming a kind of international quasi-judiciary mechanism.”"

Based on all the abovementioned, there are two main arguments raised by the supporters of party-
appointed arbitrators: first concerns the parties’ right to actively participate in the selection of arbitral
tribunal and subsequent legitimacy of the award, while the second underlines the contributions which a
party-appointed co-arbitrator can provide during the arbitral process. It is suggested that such an arbitrator
might have specific local knowledge leading to the ability to clarify the procedural expectations that parties
from a particular jurisdiction may have and enhancing the understanding of the whole tribunal about the
specific matter.

6. The Way Forward

It is widely accepted that parties of the arbitral proceeding shall enjoy the right to have an impartial
tribunal. The method of appointment must serve this principal goal. The parties’ right to participate in the
formation of the tribunal legitimates the award and it makes arbitration a prevailing dispute resolution
method.”” At the same time, however, the unilaterally appointed arbitrator might not be absolutely
independent and might feel pressure to assist and benefit the appointing party, thus undermining the right of
the other party to have an impartial tribunal. Although it is widely established that party-appointed arbitrators
shall remain independent and impartial, it is hard to preclude the bias, especially if a particular case represents
a relevant part of the arbitrator’s cases and significantly contributes to the arbitrator’s income.”?

Therefore, in order to accommodate all the legitimate concerns, it is necessary to introduce the
system of arbitrator appointment which will guarantee that both parties are confident that the arbitrator will
impartially hear and decide the dispute. The best way to achieve this goal is the joint selection of each
panel member. The parties will have full confidence in such tribunal, since the arbitrators will not be able
to determine which of the parties was more relevant for their appointment and will feel committed to both
of them. The parties shall conduct all pre-selection interviews with potential arbitrators together in order to
get information about the qualification, expertise and experience of the arbitrator in a particular field. Such
joint interviews shall not be used to check the arbitrator’s view about the specific disputed legal problem,
as it often happens when the party selects the arbitrator unilaterally.

Joint appointment will provide all the advantages existing in the current system and will resolve the
drawbacks. The parties will be involved in the proceedings as the creators of the tribunal and they will be
able to control the level of competence and experience of each arbitrator. Such system can ensure that the
parties will trust the whole arbitral tribunal and not only one or two members, eliminating the idea that the
party-appointed arbitrator is the arbitrator “of” the appointing party.”® Introduction of the proposed system
might become an important step forward in order to solve the problem of increasing challenges of
unilaterally appointed arbitrators, which was described above. If a party was involved in the appointment
process of a particular arbitrator, the risk of subsequent challenges will significantly decrease.

Moreover, it shall be noted that the proposed system will still provide a possibility to the parties to
appoint the arbitrator of their choice. The disputing parties can negotiate that each of them will support the

" Ibid.

" Vetulli H.E., The Parties’ Right to Appoint 'their' Arbitrator in an International Arbitration Proceeding, Inter-
national Academy for Arbitration Law, Winning Essay, Laureate of the Academy Prize, 1 (hereinafter Ezequiel
Héctor Vetulli).

Melanie van Leeuwen, supra note 21, 14.

Ezequiel Héctor Vetulli, supra note 72, 3.
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arbitrator proposed by the other party. Therefore, the system leaves a chance for quasi unilateral
appointment, if the other party explicitly agrees and actively participates in such a scenario.

Although the proposed system might solve all the existing shortcomings, it will not be easy to
implement, since the agreement shall be reached between the parties who already have a dispute.
Therefore, an alternative appointment method shall also exist, which will provide that in the absence of an
agreement between the parties regarding the appointment of the arbitrators, the tribunal can be appointed
by the arbitral institution.” Considering that the parties might have legitimate concerns about the selection
of tribunal by the arbitral institution without their involvement, they will have an additional incentive to
negotiate and agree on the experienced and qualified arbitrators in good faith.

7. Conclusion

The famous debate about the future of party-appointed arbitrators will certainly continue and pre-
eminent professionals from both camps will introduce additional arguments to support their view. When
Professor Paulsson made his famous speech and proposed the abolition of unilateral appointments, he
estimated that this position would be shared by the majority of arbitration community by 2060. Considering
a strong disagreement between the debating parties, it might well take until 2060 to find mutually
acceptable solution on this topic.

The purpose of the present contribution was to bring the arguments of both debating groups on
party-appointed arbitrators to Georgian arbitration community. Furthermore, the article proposes a system
of joint appointment of the tribunal by the parties and in case of disagreement the involvement of arbitral
institution. This proposal might serve as a starting point for the development of new tools to tackle the
existing challenges and solve the problems related to unilaterally appointed arbitrators.

" Paulsson J., The Idea of Arbitration, Oxford University Press, 2013, 277.
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James J. Alfini"

Mediation as a Calling: Addressing the Disconnect Between Mediation Ethics and
the Practices of Lawyer Mediators

The purpose of this essay is to outline a problem that I believe we face in lawyer-mediated cases,
speculate about the causes of the problem, and tentatively and cautiously suggest possible solutions. The
problem is the apparent disconnect between mediation’s core values as expressed in most, if not all, of the
mediator standards of conduct, and the predominant practices of lawyer mediators.

Mediator ethics has become a subject of widespread attention.' Interest in developing appropriate
standards of conduct for mediators has been fueled by the increasing popularity of court-sponsored
mediation programs during the final decade of the twentieth century and into the twenty-first. Courts, both
state and federal, in several jurisdictions, have promulgated mediator ethics rules to regulate the behavior of
court-appointed mediators; these rules often borrow “language from standards of conduct for mediators that
had been developed by professional organizations and ADR [Alternative Dispute Resolution] prac-
titioners.”” In some states, state bar associations or ADR organizations have published statewide standards.’

Let us look first at the two sets of standards that were developed by consortia of ADR organizations:
the Model Standards of Conduct for Mediators (Joint Standards), developed and adopted by the American
Arbitration Association, the American Bar Association (ABA), and the Association for Conflict Resolution
(originally adopted in 1994 and revised in 2005),4 and the Model Standards of Practice for Family and
Divorce Mediation (Family Standards), developed through a symposium convened by the Association of
Family and Conciliation Courts, the Family Law Section of the ABA, and the National Council of Dispute
Resolution Organizations (adopted in 2000).” Many jurisdictions that have adopted mediator standards of
conduct have used the Joint Standards as a model. The Joint Standards are also often used as a guide in
states that have not adopted standards.’

My focus will largely be on the core values and principles of mediation as enunciated in the various
standards. Party self-determination is the most fundamental principle of mediation and is regularly
referenced in the standards.” To emphasize the goal of party self-determination, for example, both sets of
national standards explicitly caution the mediator to avoid coercion.® The national standards and most sets

Professor of Law, Dean Emeritus, South Texas College of Law (Houston, Texas).

See generally Kovach K.K., Musings on Idea(l)s in the Ethical Regulation of Mediators: Honesty, Enforcement,
and Education, Ohio St. J. on Disp. Resol., Vol. 21, 2005, 123 (discussing mediator ethics); Pou C., Jr., “Em-
bracing Limbo™: Thinking About Rethinking Dispute Resolution Ethics, Penn St. L. Rev., Vol. 108, 2003, 199
(presenting an overview of ethics in mediation); Feerick J. D., Toward Uniform Standards of Conduct for Me-
diators, S. Tex. L. Rev., Vol. 38, 1997, 455 (discussing the Model Standards of Conduct for Mediators); Alfini J
.J., Mediator Ethics, in Dispute Resolution Ethics: A Comprehensive Guide 65 (Bernard Ph. & Garth B. eds.),
2002 (comparing different standards of conduct for mediators).

Alfini, supra note 1, at 65.

> Ibid

Model Standards Of Conduct for Mediators, 2005, <http://www.abanet.org/dispute/documents/model_ stan-
dards_conduct_april2007.pdf>.

Model Standards of Practice for Family and Divorce Mediation, 2000, <http://www.afccnet.org/pdfs/ mo-
delstandards.pdf>.

S See Alfini, supra note 1, 65-66.

7 Model Standards of Conduct for Mediators pmbl., Standard I, Standard VI; Model Standards of Practice for
Family and Divorce Mediation Overview and Definitions, Standard I, Standard V1.

Model Standards of Conduct for Mediators Standard I (“A mediator shall conduct a mediation based on the
principle of party self-determination. Self-determination is the act of coming to a voluntary, uncoerced decision in
which each party makes free and informed choices as to process and outcome.”); Model Standards of Practice for
Family and Divorce Mediation Standard I (“A family mediator shall recognize that mediation is based on the
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of state standards also offer both general language and explicit guidance concerning process fairness,
another core value.” Some have noted, however, that a mediator’s ability to work toward process fairness,
by ensuring that the disputants have sufficient information or power to make informed decisions, is
problematic.'” While the mediator may view certain information as essential to informed decision making,
if the mediator provides this information, he or she may be viewed as giving an advantage to a party,
thereby running the risk of compromising his or her impartiality, which is another core value of
mediation."" Moreover, the information may be taken as a form of advice by the parties, thereby eroding
the goal of party self-determination. Although these apparent dilemmas are real, all of the standards
consistently promote the core values of party self-determination, process fairness, and impartiality.

Indeed, I believe there would be general agreement among mediators that party self-determination is
mediation’s guiding principle. It is the one value that distinguishes mediation from other dispute resolution
processes. Arguably, then, everything a mediator does in mediation should be consistent with the principle or
core value of party self-determination. A mediator’s actions should be directed toward achieving the goal of
party self-determination and, conversely, nothing a mediator does should compromise this core value.

On the other hand, a mediator also needs to be careful that he or she does not compromise the core
value of mediator impartiality. Although impartiality is not unique to mediation — it is also a core value of
adjudication and arbitration — I believe it goes hand-in-hand with party self-determination. These two core
values — mediator impartiality and party self-determination — are essential to good mediation practice and
are most threatened by current practices.

During the past two decades we have witnessed an explosion of interest in mediation among judges
and lawyers. Many court-sponsored mediation programs have been put into place in both state and federal
courts across the country and their efficacy is now being assessed.'”> With the advent of these insti-
tutionalized, court-sponsored mediation programs, we have also witnessed an increasing interest on the part
of the legal community in not only representing parties in this alternative forum, but also in developing
mediation skills and adding the role of the mediator to their legal practices. That is, lawyers have begun to
colonize the mediation field. I would argue that with the increased use of lawyer mediators in court-
sponsored mediation programs, we are now witnessing an erosion of the traditional model of mediation that
requires a firm commitment to party self-determination.

The good news is that I believe we are prepared to take stock of this current situation and do
something about it. In particular, I think we are entering a new era of ADR criticism. The old criticism of
ADR and mediation, in particular, was very generalized and relatively uninformed. Scholars such as Owen
Fiss and Judith Resnik worried that the increasing use of informal processes like mediation threatened to
turn our justice system topsy-turvy, but they offered this criticism at a very abstract level.” The new
criticism of mediation is much more informed because it is essentially self-criticism. We now have
experienced mediators offering critiques of our current practices. One of the leading thinkers of this new

principle of self-determination by the participants. ... The family mediator’s commitment shall be to the
participants and the process. Pressure from outside of the mediation process shall never influence the mediator to
coerce participants to settle.”).

See Model Standards of Conduct for Mediators Standard VI; Model Standards of Practice for Family and Divorce
Mediation Standard VI (“A family mediator shall structure the mediation process so that the participants make
decisions based on sufficient information and knowledge.”).

See, e.g., Riskin L. L., Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Per-
plexed, Harv. Negot. L. Rev., Vol. 1, 1996, 7, 44-45 .

Model Standards of Conduct for Mediators Standard II. (“Impartiality means freedom from favoritism, bias or
prejudice.”); Model Standards of Practice for Family and Divorce Mediation Standard IV (“A family mediator
shall conduct the mediation process in an impartial manner.”).

"> See generally Brazil W. D., Court ADR 25 Years After Pound: Have We Found a Better Way?, Ohio St. J. on Disp.
Resol., Vol. 18,2002, 93 (highlighting the need to preserve party self-determination to ensure process fairness).
See, e.g., Resnik J., Many Doors? Closing Doors? Alternative Dispute Resolution and Adjudication, Ohio St. J.
On Disp. Resol., Vol. 10, 1995, 211, 241-65 ; Fiss O. M., Against Settlement, Yale L.J., Vol. 93, 1984, 1073,
1082-83. But see Menkel-Meadow C., Whose Dispute Is It Anyway?: A Philosophical and Democratic Defense of
Settlement (In Some Cases), Geo. L.J., Vol. 83, 1995, 2663, 2672—78.

85



era is Professor Nancy Welsh of the Dickinson School of Law at Pennsylvania State University.'* In an
earlier incarnation, Nancy was an experienced mediator, serving as the executive director of the Mediation
Center in Minneapolis. Nancy offers an excellent critique of current mediation practices in her article,
Making Deals in Court-Connected Mediation: What's Justice Got to Do With 1t?" In her article, Nancy
considers how changes in the traditional, or classic, mediation model, due to its institutionalization in court-
sponsored programs, may affect disputant perceptions of procedural justice. The changes that she identifies
include (1) the reduced role for the parties in mediation, (2) the emerging preference for evaluative
interventions, (3) the abandonment or marginalization of the joint session, and (4) the lack of creativity in
the settlements that are produced.'®

Let us take these one at a time. First is the reduced role in mediation for the parties. This, of course, goes
to the heart of party self-determination. Nancy points out that the need for many parties to be present in a
mediation has diminished because, in the context of civil, non-family cases, the “defendants do not control the
funds that will be necessary to settle the case.”” The real party in interest is often an insurance company. So, in
many of these cases it is the parties’ attorneys who attend the mediation sessions and negotiate on behalf of the
parties. Even where the parties do possess settlement authority, there seems to be a trend toward having the
agents of the parties, namely the attorneys, be the principal bargainers during a mediation.

Why? Because it is more efficient to do it that way. The attorneys have the necessary expertise,
detachment, and even the flexibility to guide the process toward a settlement. There are negotiation theorists who
would support this reduced role for the parties because it results in a more efficient bargaining process, but this
reduced role for disputants is inconsistent with procedural justice (or process fairness) as most of us would
define it — the opportunity to have a voice, and to have this voice considered and treated with dignity and respect.
The problem I have with this reduced role of the parties is that it not only mutes the parties, but it moves us back
toward an adjudicatory model that is more lawyer-centric than party-centric. This development is inconsistent
with mediation’s core value of party self-determination.

The second aspect of Nancy’s analysis is that there is a preference for evaluative (rather than facilitative)
interventions in court-connected mediation.'"® Both empirical and anecdotal evidence suggests that many
attorneys who represent parties in mediation seem to want evaluative mediation rather than facilitative
mediation."” That is, they seem to want mediators to provide a “reality check” for both their own clients and for
the opposing parties; they want mediators to offer opinions on the merits — both strengths and weaknesses — of
their cases, and they want the mediators to offer their view of reasonable settlement ranges.”’

From a bargaining theory viewpoint, evaluative mediation can be very effective in moving the
parties efficiently toward a settlement. If the mediator is trusted by the attorneys and the parties and is
perceived to be fair and impartial, it is more likely, in the minds of the lawyers, that the parties will be
persuaded to adopt a more rational view of their cases and accept realistic settlement offers. Nancy’s
analysis of the increased use of evaluative mediation in the court-connected context is actually fairly

Penn State Dickinson School of Law, Faculty Profile, <http://www.dsl.psu.edu/faculty/welsh.cfm>, [4.04.2008].

S Welsh N. A., Making Deals in Court-Connected Mediation: What’s Justice Got to Do With It?, Wash. U. L.Q.,
Vol. 79,2001, 787.
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7" Ibid, 801-02.

¥ See Ibid, 805-09.

Ibid, at 805; see, e.g., Guthrie Ch., The Lawyer’s Philosophical Map and the Disputant’s Perceptual Map:

Impediments to Facilitative Mediation and Lawyering, Harv. Negot. L. Rev., Vol. 6,2001,145, 148-50 (arguing

that even in a world mandating facilitative mediation, mediation with lawyer-mediators is highly unlikely to be a

purely facilitative process because of the lawyer’s philosophical map and the disputant’s perceptual map).

For a variety of perspectives on evaluative vs. facilitative mediation, see Riskin, supra note 10; Kovach K. K. &

Love L. P., Mapping Mediation: The Risks of Riskin’s Grid, Harv. Negot. L. Rev., Vol. 3, 1998, 71; Alfini J. J.,

Evaluative Versus Facilitative Mediation: A Discussion, Fla. St. U. L. Rev., Vol. 24, 1997, 919; Riskin L. L.,

Decisionmaking in Mediation: The New Old Grid and the New New Grid System, Notre Dame L. Rev., Vol. 79,

2003, 1 (noting that parties and lawyers want evaluations as part of mediation services); Stempel J. W., Identifying

Real Dichotomies Underlying the False Dichotomy: Twenty-First Century Mediation in an Eclectic Regime, J.
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generous and accepting. She believes that evaluative mediation is not inconsistent with procedural justice if
it is done in a particular way. To quote her: “These [evaluative] interventions have the potential to be
consistent with (and even to enhance) disputants’ perceptions of procedural justice if they are used after the
disputants have had sufficient opportunity to tell their stories and if it is clear that the disputants may
choose to reject the mediator’s assessment.”'

I would not be so generous. The problem I see with evaluative mediation is that even if it gives
parties an opportunity to tell their stories — that is, to have a voice in the mediation—taking an evaluative
approach necessarily narrows the framework in which resolution of the dispute is discussed. The
framework, if the mediator is a lawyer, most likely is the law, and that invites attorney dominance of the
mediation process. This result is inconsistent with the core value of party self-determination. Once again,
we have moved the parties away from center stage and moved the lawyers back to a dominant position in
the dispute resolution process.

Nancy’s third observation about changing practices in the court-connected context is that the joint
session is being abandoned or marginalized.” The joint session is when the mediator meets with all the
parties in the same room and usually encourages the parties to speak to one another. Nancy argues that the
joint session is abandoned in favor of a shuttle diplomacy model where one party and the party’s lawyer are
put in a room, the other party is put in another room, and the mediator shuttles back and forth between the
parties.”> Actually, 1 noted this emerging practice in a study I conducted in Florida in 1990 and
subsequently published in an article entitled Trashing, Bashing, and Hashing It Out: Is This the End of
“Good Mediation”?** 1 identified this practice as a trashing methodology. One of the lawyer mediators I
interviewed said, “I trash their cases.”” He explained that he would go into a room with the plaintiffs and
point out all the weaknesses in their case; he would then give them time to think about it while he went to
the defendants’ room to do the same thing.*® The parties are then softened up enough to begin to offer
realistic settlement figures.

Nancy argues that “[w]hen the mediator abandons the joint session or the disputants’ attorneys
present only cursory summaries of their clients’ cases in joint session, they are likely to sacrifice procedural
justice for more efficient deal—brokering.”27 Again, from a negotiation theory standpoint, this may be a
more efficient way to produce a settlement. However, once again this is inconsistent with the core value of
party self-determination. It reduces the opportunity for the parties to tell their stories with the other party
present and leads to attorney dominance of the process. Rather than providing the parties with the
opportunity for the kind of give and take that a joint session affords, the parties must rely on the mediator to
hear their story correctly in the caucus room and transmit that story to the other party. As we all know,
however, the dialogue that takes place in a caucus room is largely that between the mediator and the
attorney and the party once again is shunted to the side.

Finally, Nancy argues that there is a lack of creativity in the settlements produced in court-connected
mediation.”® Because the mediator and the attorneys now tend to dominate court-connected mediations,
there is a tendency for them to quickly transform the parties’ stories into financial and legal terms. This
practice tends to impede the parties’ opportunity to speak and to have their voices considered respectfully.
Thus, we have a lessened opportunity to produce creative, non-monetary settlements that may include, for
example, a simple apology. Once again, this is inconsistent with the concept of party self-determination and
plays more to a mediator and lawyer-dominated process.

I think these practices also have a tendency to compromise mediator impartiality, particularly when a
mediator offers his or her views on the legal merits of each side of the case and suggests an outcome — a
settlement amount. Unless this is very skillfully done, there is a great risk that one party will see the

2 Welsh, supra note 15, at 851.

> Ibid, at 809-13.

> Ibid.

** Alfini J. J., Trashing, Bashing, and Hashing It Out: Is This the End of “Good Mediation™?, Fla. St. U. L. Rev., Vol.
19, 1991, 47.

> 1Ibid, at 66.

% Ibid, at 66-67.

2 Welsh, supra note 15, at 852.

* See Ibid, at 813-16.
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mediator’s evaluation as favoring the other side. At that point, in the eyes of that party, the mediator has
compromised his or her image of impartiality.

Although there are mixed messages being sent by the ethics standards concerning the kinds of
practices that will ensure procedural justice, there is a genuine commitment in all the mediator ethics
standards to mediation’s core values of party self-determination, impartiality, and process fairness.”” Why,
then, is there a disconnect between what we are seeing in practice in the court-sponsored programs and
what is called for in the ethics standards that have been created for these programs? One reason, | believe,
is that the standards fail to provide one with a sense of the place of the mediator in the broader realm of the
American justice system. As far as democratic values and justice are concerned, these standards are benign.
The standards fail to offer a broader sense of purpose. They fail to provide the mediator with an
inspirational or aspirational compass.

On the other hand, the two sets of ethics rules with which lawyers are most familiar, the ABA’s
Model Rules of Professional Conduct™ and the ABA’s Model Code of Judicial Conduct,”’ have strong
statements about the links between the ethical conduct of lawyers and judges, and democratic values and
justice. The Model Rules of Professional Conduct, for example, state in the Preamble: “A lawyer, as a
member of the legal profession, is a representative of clients, an officer of the legal system and a public
citizen having special responsibility for the quality of justice.”* Similarly, the Model Code of Judicial
Conduct, in its Preamble, states:

[T]he judiciary plays a central role in preserving the principles of justice and the rule of law. . ..
[JTudges, individually and collectively, must respect and honor the judicial office as a public trust and strive
to maintain and enhance confidence in the legal system.™

There is no similar inspirational language in any of the sets of mediator ethics standards with which I
am familiar. Rather, the prefatory language of these standards is focused on providing a definition of
mediation, which, although arguably adequate for procedural justice purposes, makes no attempt to place
the mediator in a broader, social justice context.

Perhaps we need to consider adding statements to mediator standards that place mediators in a
broader context. But this begs the question: How do mediators promote or enhance justice in our society?**
There has been surprisingly little thinking and writing on this topic. Does mediation foster democratic
decision making? How or why? Is it because of its core value of party self-determination that reserves
decision-making authority to the parties, thereby enhancing party respect for both process fairness and
outcome fairness?”> Thus, does it strengthen democratic values by insisting on process fairness or
procedural justice?36 It may be that the drafting of ethics rules or standards of conduct for mediators

* See supra notes 8, 9, 11 and accompanying text.

3% Model Rules of Prof’l Conduct, 2007.

> Model Code Of Judicial Conduct, 2007.

2" Model Rules of Prof’l Conduct pmbl., para. 1 (emphasis added).

* Model Code of Judicial Conduct pmbl., para. 1.

** For a discussion of how mediation might further the goals of reparative, distributive, and procedural justice, see
Hyman J. M. & Love L. P., If Portia Were a Mediator: An Inquiry into Justice in Mediation, Clinical L. Rev., Vol.
9, 2002, 157, and Hyman J. M., Swimming in the Deep End: Dealing with Justice in Mediation, Cardozo J.
Conflict Resol., Vol. 6, 2004, 19.

For a broader discussion of the democratic values inherent in settlement, see Menkel-Meadow, supra note 13.

See Reuben R. C., Democracy and Dispute Resolution: Systems Design and the New Workplace, Harv. Negot. L.
Rev., Vol. 10, 2005, 11, 44 (“As a consensual dispute resolution process requiring the consent of the parties
before a dispute can be resolved, mediation may generally be seen as an inherently more democratic process than
an adjudicatory process like arbitration.”). But see Welsh N. A., The Place of Court-Connected Mediation in a
Democratic Justice System,Cardozo J. Conflict Resol., Vol. 5,2004, 117, 137 (“As attorneys have become more
frequent participants in mediation sessions and have assumed responsibility for selecting mediators, the process
has become less focused on empowering citizens and more focused on forcing these citizens to confront and
become reconciled to the legal, bargaining and transactional norms of the courthouse.”). For a variety of
perspectives on deliberative democracy and dispute resolution, see articles in Raising the Bar: What Deliberative
Democracy Means for Dispute Resolution, Disp. Resol. Mag., Winter, 2006.
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presents an excellent opportunity to establish this link between procedural and social justice, and to develop
an inspirational compass for mediators in court-sponsored programs.

Injecting inspirational, higher purpose language into mediator standards of conduct would be an
important first step in establishing mediation as a professional calling. If mediation is viewed as a calling,
lawyer mediators might be more willing to conform their practices to the core values (particularly party
self-determination) expressed in mediator ethics rules.

However, establishing mediation as a calling may not be enough to conform a lawyer mediator’s
behavior to mediation’s core values. Anecdotal and empirical evidence suggests that at least some of these
core values are inconsistent with the “lawyer’s standard philosophical map.”™’” Over twenty five years ago,
Professor Leonard Riskin observed that the “philosophical map employed by most practicing lawyers and
law teachers . . . differs radically from that which a mediator must use.”® More recently, Professor Chris
Guthrie has analyzed the empirical evidence on lawyers’ attitudes and personalities and concluded:
“Consistent with Riskin’s astute observations, the empirical evidence suggests that most lawyers are
unlikely to be able to sustain purely facilitative, non-evaluative behavior in mediation.™ Even strong
proponents of facilitative mediation (and its close association with the core value of party self-
determination) somewhat reluctantly come to this conclusion. Kovach and Love concede that lawyer
mediators customarily present adversarial arguments relating to the merits of the case and thereby tend to
draw mediation back into their adversarial paradigm.*’ Thus, lawyer mediators are more likely simply to
view mediation as a settlement technique than a calling unless there are fundamental changes or
adjustments in the lawyer’s philosophical map.

I believe that we are beginning to witness a broadening of the lawyer’s philosophical map, or role,
during the twenty-first century. Various commentators have argued that lawyers’ ethics rules need to be
revised to accommodate these changes. Some have argued that the rules of professional conduct need to
allow for a non-adversarial, problem-solving approach to lawyering.*' Others have argued that rather than
broadening the rules of professional conduct for lawyers, separate sets of ethics rules should be developed
for lawyers operating in different professional contexts.** Professor Scott Peppet, for example, argues for a
contract model of legal ethics, which would permit lawyers to opt in or out of different ethics regimes
depending on the client’s needs and circumstances.*’

In short, the problem occasioned by the disconnect between mediation ethics and the practices of
lawyer mediators will require reforms of both mediation ethics and the ethics of lawyering as a first step.
Mediation standards of conduct will need to be revised to offer mediators a broader sense of purpose — a
calling. At the same time, lawyers’ ethics rules will have to be broadened to allow the lawyer mediator to
see this calling as a part of a new lawyer philosophical map. Although realizing these reforms will be no
sport for the short-winded, it will be worth the wait to have mediation reach its full potential.

37 See Riskin L. L., Mediation and Lawyers, Ohio St. L.J., Vol. 43, 1982, 29, 43—44 (observing that most lawyers
tend to view disputants as adversaries and believe that disputes should be resolved by applying laws to facts).

* Ibid, at 43.

¥ Guthrie, supra note 19, at 164.

9 Kovach & Love, supra note 20, at 96.

' See, e.g., Menkel-Meadow C., Ethics and Professionalism in Non-Adversarial Lawyering, Fla. St. U. L. Rev., Vol.

27,1999, 153, 155; Kovach K. K., New Wine Requires New Wineskins: Transforming Lawyer Ethics for Effective

Representation in a Non-Adversarial Approach to Problem Solving: Mediation, Fordham Urb. L.J., Vol. 28,2001,

935, 953-59; Kovach K. K., Lawyer Ethics Must Keep Pace with Practice: Plurality in Lawyering Roles Demands

Diverse and Innovative Ethical Standards, Idaho L. Rev., Vol. 39,2003, 399, 414-18.

Peppet S. R., Lawyers’ Bargaining Ethics, Contract, and Collaboration: The End of the Legal Profession and the

Beginning of Professional Pluralism, lowa L. Rev., Vol. 90, 2005, 475, 511-14.

? Ibid, at 514-529.
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Alex Azarov”

Mediation for Lawyers

“Mediation is not an adversarial process to determine who is right and who is wrong. Mediation

9l

should be approached as a problem-solving exercise.
Introduction

Georgian lawyers unfamiliar with mediation may have very reasonable concerns about this relatively
new process. They may be worried that they might lose clients who choose to mediate instead of litigating.
They may try to convince clients not to mediate. They may treat mediation like an annoying step on the
way to Court or, worst of all, treat it like another adversarial process similar to litigation.

This article will attempt to address the above concerns. It will explain the important differences
between litigation and mediation. It will discuss the qualities and skills of lawyers that can be very useful in
mediation. It will also warn of the dangers of certain behaviours that lawyers can bring into mediation by
way of legal training or habit. Finally, it will suggest a simple, collaborative practice idea that could be
used in mediation to ensure that lawyers are truly acting in their client's best interests.

As mediation becomes more widely used, clients will be looking for lawyers who have mediation
knowledge and experience. Client satisfaction will often depend significantly on the level of direct
participation in mediation and the ability of the lawyer to work effectively according to mediation
principles.

Litigation vs Mediation

Lawyers are familiar with the adversarial litigation system where disputing sides build a legal case
against each other and use various skills and strategies to obtain their preferred outcome, by settlement or
in Court. This is often a rights-based process focusing on legal issues, formal processes and negotiation.
The lawyer controls the process and the client can almost be called a spectator. It can be said that “the
traditional role of lawyers is to represent and advocate on behalf of clients in an adversarial system. It is not
to act as an independent facilitator who believes in the ability of persons to negotiate and settle things for
themselves.”*Mediation, a form of Alternative Dispute Resolution (ADR) is based on quite different
principles. Core elements of mediation are that it is a problem-solving process focusing on the interests and
needs of disputants rather than their legal positions. Another main element is that it involves much more
client control and has the potential to empower disputants to resolve not only their current conflict
themselves but also future conflicts. There is much evidence that client satisfaction depends a lot on the
level of participation in their dispute resolution.’ There are many other potential benefits of mediation that
are unavailable through litigation and that may surprise lawyers.

Alex Azarov an Australian lawyer and mediator with two years experience mediating tenancy disputes in
Brisbane, Australia. He is Bachelors of Medical Science and Laws from the University of Technology, Sydney,
and a masters of Mediation & Conflict Resolution from the University of Queensland, Australia.

Law Council of Australia, Guidelines for Lawyers in Mediations”, 2007, <http://www.nswbar.asn.au/ docs/ pro-
fessional/adr/documents/LAWCOUNCILGUIDELINESFORLAWYERSINMEDIATIONS.pdf>, [02.04.2014].
Ardagh A., Cumes G., The legal profession post-ADR: From mediation to collaborative law, 18 Australasian
Dispute Resolution Journal, Vol. 18, 2007, 205, 208.

3 Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 8-9.
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A good illustration involved a tenancy dispute in Australia between young tenants and an old
property owner. At the end of the mediation, the tenants had agreed to give a cheque to the old property
owner. When everyone thought the mediation was over, the old man tore up the cheque and said that he just
wanted them to know that they shouldn't take advantage of someone just because of their old age.4 A very
common phrase encountered by mediators is “It’s not about the money, it’s the principle!”

Emotion is also something that lawyers see not having much place in litigation (unless it can have a
useful effect on a judge or a jury). However, emotion can be a very underrated factor in many disputes and
often manifests itself in disputants needing to vent. Although a generalisation, emotion may be an even
more important factor in dispute resolution in Georgian culture. It is possible to constructively manage
emotions in mediation instead of shutting them out as being irrelevant. The danger of doing so is that
supressed emotions may blow up eventually or make the mediation very ineffective. Some other examples
of non-legal interests and needs include:

* an apology or expression of regret;

* an explanation of what went wrong;

« information about changes that have occurred since the events giving rise to the dispute;

* to compromise the matter even though the legal case is strong;

* to keep the outcome secret;

* to make a joint public announcement about settlement;

* to discuss patterns of interaction for the future; or

* to consider non-legally available options such as compensating by providing goods or services
rather than cash.’

The legal system plays a very important role in maintaining order in society and in resolving various
disputes. However it “is often beyond the understanding of the community, and fails to adequately
recognise and satisfy human needs, or to provide for direct participation.”® With the growing popularity
around the world of ADR processes like mediation, Georgian lawyers can rectify these limitations by
becoming effective participants in mediations and by becoming an important link between ADR and the
legal system.

How Can Lawyers be Useful in Mediation?

Lawyers already possess specific skills that are very useful in mediation. For example, they are
trained to analyse large amounts of information and complicated disputes, to identify main issues and to
summarise them succinctly. There may be new skills or information that lawyers would need to learn in
order to play a constructive role in mediation.

Before Mediation

Firstly, it is still crucial for a lawyer to make a sound assessment of the client's legal case, to advise
the client of legal issues and the litigation option. Mediation should be given as an alternative option and its
advantages over litigation honestly explained, especially if the client does not know much about mediation
and is hesitant. Since it is, in principle, a voluntary process, the client always has the choice to stop
mediating and proceed with other options like litigation. In Appendix 1 of this article, there is a checklist
of information that can be useful to provide to a client when they are deciding whether to participate in
mediation or not.

4 Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010 ,6-10.
S
1d, 131.
Ardagh A., Cumes G., The legal profession post-ADR: From mediation to collaborative law, Australasian Dispute
Resolution Journal, Vol. 18, 2007, 205, 206.
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If a client has decided to try mediation, it is crucial for the lawyer to prepare as much as if the lawyer
is preparing for a court case. This can include analysing/summarising the facts, making a chronology,
identifying the positions, needs and interests of all sides, preparing yourself and preparing the client.’

It is important for a lawyer to be able to give 'mediation process advice' to the client.® This includes
practical issues like explaining how the mediation would proceed, determining if mediation is
inappropriate’ (there may be exceptions where, for example, there is a threat of violence from the other
side), determining if there are power imbalances and how to address them as well as explaining the main
principles of mediation: voluntariness, confidentiality, impartiality of the mediator and party participation.

Another important role that a lawyer could play before mediation is conflict coaching. This relates to
the substance of the dispute like the client's concerns, interests and needs underlying their position.'® It may
help to ask questions like “What do you really want?”, “What is your best/worst alternative to a negotiated
agreement?” and “How do you feel about ... ?”” It may seem like more of a role of a psychologist but it can
be extremely effective and is only limited by the lawyer’s communication skills and emotional intelligence.
These can be improved with specific training and lots of materials exist on the topics of conflict coaching
and emotions. Appendix 2 has a list of useful questions, which a lawyer could ask a client in preparation for
mediation.

“Is this realistic?” is another crucial question a lawyer can ask the client. Lawyers are in a very good
position to conduct ‘reality testing’ and ‘doubt creation’ with emotional clients because they are on the
client’s side. It is more difficult for an impartial mediator to do this. Reality testing could involve asking
the client to think about how a judge may view the situation. The lawyer could also ask the client to put
themselves in the other party’s shoes to see the dispute from their point of view. This can help the client be
more reasonable and reduce unrealistic expectations.

To help achieve the above, there is a very useful communication tool-kit for lawyers: LARSQ.
Listening (or active listening) involves regular verbal feedback to show the client that they are being heard;
Acknowledging involves acknowledging how the client may be feeling (e.g. “I can see that you’re very
frustrated by this dispute”); Reframing can be used to describe something in a different (often less negative)
way that focuses on what the lawyer sees as the crucial issues; Summarising of the key issues should come
naturally to a lawyer and can be useful whenever people are stuck or confused; Questioning is also something
lawyers do very well, with open questions often being more useful in mediation than closed ones.

During Mediation

There is a spectrum of roles a lawyer can play during mediation, depending on the level of the
lawyer's involvement in the process. These can be described (from less to more involvement) as: 'absent
advisor', 'absent observer, 'expert contributor', 'supportive professional participant' and 'spokesperson'.!’ As
an absent advisor, a lawyer can give advice to a client and help with preparation but does not attend the
mediation. An absent observer plays the same role but attends the mediation without actively participating,
only speaking to the client in a private session. An expert contributor is an 'absent observer' who does speak
during mediation but only to clarify points of law or to raise legal issues. A supportive professional
participant does the same as an expert contributor but goes beyond legal issues. This role can involve
discussing underlying interests and needs, alternatives, options and reality testing proposed solutions.

7 For detailed advice about how to prepare for mediation, see Hardy S., Rundle O., Mediation for Lawyers, CCH

Australia, 2010, Chapter 4.

Cooper D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and
Conciliation Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 292.

For a discussion on appropriateness of mediation, see Hardy S., Rundle O., Mediation for Lawyers, CCH
Australia, 2010, 11-15.

Cooper D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and
Conciliation Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 294.

T Qee Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 143-154.



Finally, a spokesperson lawyer will do all this but speak on behalf of the client. This may be appropriate if
the client is not comfortable speaking or if there is a severe power imbalance.

What kind of role a lawyer plays in mediation should ideally depend on the client's wishes. Lawyers
need to determine this with the client before mediation while maximising the chances of direct participation
by the client. A lawyer should also be prepared to shift roles during mediation if it becomes appropriate.

Advocating for a client is a role that is natural for lawyers. However, such a role should only be an
exception in the context of mediation. There may be times when there is a clear power imbalance between
parties (e.g. an employee with a low level of education and a highly educated employer). Good mediators
should be able to address such imbalances while still remaining impartial. However, the weaker party's
lawyer could support the client and make sure the client is not disadvantaged.'?

Lawyers can also play an important role in relation to confidentiality in mediation."® Confidentiality
is quite a legal term with a strong basis in legislation. It is one of the core principles of mediation but, in
practice, can be misunderstood and breached unwittingly by participants. Lawyers can use their legal
knowledge to clarify and explain issues of confidentiality during mediation and maximise the chances of
parties abiding by their confidentiality obligations.

If mediation has reached an impasse, lawyers can play an important role (usually in a private session
with the client) to conduct reality testing and doubt creation. This can help a client shift perspective, agree
to shift from an unreasonable position or come up with new resolution ideas.

At the End of Mediation

If mediation has reached a negotiation phase, lawyers can help their clients to negotiate
constructively, which includes justifying offers, being realistic and pragmatic. They can also address power
imbalances in negotiations, especially if their client lacks confidence or assertiveness."*

Finally, if an agreement is reached, lawyers can use their excellent drafting skills in helping to draft
the agreement in a way that is practical, clearly understandable, without loopholes or uncertainties and can
be effectively implemented by all parties involved. If an agreement is not finalised at the end of the
mediation, a lawyer can advocate for the client during the process of finalising it.

How Can Lawyers Hinder Mediation?

Since litigation is an adversarial process, lawyers could fall into the trap of carrying their habitual

15
” to

adversarial behaviour into mediation. This can include using mediation as a “fishing expedition
discover information about the other side's case, be too concerned about confidentiality to let the client
speak openly, intentionally delay the mediation process to wear down the other side and so on.

One major danger of a lawyer's habits is domination of the process. One Australian study showed
that 422 out of 502 opening statements in mediations were made by lawyers and not the clients.'® In
litigation, this may seem natural. However, it completely goes against one of the core principles of
mediation — direct disputant participation (DDP)."” 69% of lawyers in an Australian study thought that

DDP was not a fundamental feature of mediation, while 17% considered it a disadvantage, e.g. that it might

Caputo Ch. M., Lawyers’ participation in mediation, Australian Dispute Resolution Journal, Vol. 18, 2007, 84,
90.
For a detailed discussion of the issue of confidentiality in mediation, see Hardy S., Rundle O., Mediation for
Lawyers, CCH Australia, 2010, Chapter 6.
Cooper D., Brandon M., How Can Family Lawyers Effectively Represent their Clients in Mediation and
Conciliation Processes?, Australian Journal of Family Law, Vol. 21, 2007, 288, 297.
Caputo Ch. M., Lawyers’ Participation in Mediation, Australian Dispute Resolution Journal, Vol. 18, 2007, 87.
16

1d. 87.
Rundle O., Barking Dogs: Lawyer attitudes Towards Direct Disputant Participation in Court-connected Mediation

of General Civil Cases, Queensland University of Technology Law and Justice Journal Vol. 8(1), 2008, 77,
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damage the case or the client may not be able to communicate well. 88% of lawyers did not support
uncontrolled disputant participation. Lawyers tend to discourage their clients from direct participation or to
heavily manage their participation.'®

The above concerns are very understandable and it must be made very clear how important DDP is
for mediation effectiveness, client satisfaction and empowerment. Clients who played an active role in
resolving their dispute are much more likely to be satisfied with the outcome and, if an agreement is
reached, are much more likely to abide by it. Clients who feel they did not have much input may feel like
they were pressured into an agreement and may feel dissatisfied with the process, going so far as breaching
any finalised mediation agreement.

Lawyers should try to maximise DDP, which may feel very unnatural at first given their normal,
dominant lawyer-client relationship. If a client lacks confidence or assertiveness, it would be more useful to
conduct some conflict coaching rather than just taking over and speaking on behalf of the client. However,
if a client seriously lacks capacity or desire to actively participate, there is always a choice for the lawyer to
play a more active role.

Finally, lawyers are very familiar with legislation, rights, obligations, various legal issues and
arguments. It is important to remember that the subject matter of mediation can often extend beyond legal
issues and into matters of emotions, relationships, needs and interests. Being open to discussing such issues
in mediation could result in the mediation being more constructive, clients more satisfied and options
generated that would not be available through litigation.

Collaborative Practice"

Lawyers have been criticised for not participating in mediation in good faith because they are more
interested financially in the matter proceeding to Court. One simple solution to this potential problem is for
the disputants and lawyers to sign, prior to mediation, an agreement that if no agreement is reached through
mediation the lawyers must stop acting for their clients. If the matter then proceeds to Court, the clients
would have to engage new lawyers.

This is an idea adopted from collaborative practice, which was established in the USA in 1990.% In
Australia it developed within Family Law mediation and is primarily suited to divorce and parenting
disputes.21 However, true collaborative practice is conducted without a mediator and involves lawyers and
their clients trying to collaboratively resolve their dispute together.

Conclusion

Lawyer participation in mediation has often been criticised, mainly for the habitual adversarial and
dominant behaviour that lawyers can bring to mediation. Some mediators, disputants and even
jurisdictions®® may prefer the matter to be resolved without lawyers. However, this paper has tried to show
that lawyers can play a very important role in the resolution of disputes and in mediation specifically.

'8 Rundle O., Barking Dogs: Lawyer Attitudes towards Direct Disputant Participation in Court-connected Mediation

of General Civil Cases, Queensland University of Technology Law and Justice Journal Vol. 8(1), 2008, 77, 81.
" Counsel C., What is this Thing Called Collaborative Law?, 85 Family Matters, Vol. 85, 2010, 77.
*  Law Council of Australia “Collaborative Practice”, <http://www.lawcouncil.asn.au/lawcouncil/images/LCA-
PDF/a-z-docs/WhatisCollaborativePractice.pdf>, [2.04.2014].
Ardagh A., Cumes G., The Legal Profession Post-ADR: From Mediation to Collaborative Law, Australasian
Dispute Resolution Journal, Vol. 18, 2007, 205, 209.
For example, the Civil and Administrative Tribunal in NSW, Australia Prefers Self-representation and only

Allows Legal Representation in Special Circumstances, <http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/nsw/
consol act/caata2013326/s45.html>.
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As mediation becomes more widely used by judiciaries and disputants, a new market will open for
lawyers who have the specific knowledge and skills to participate constructively in mediation. What is
important is for a lawyer to know thoroughly and respect the mediation process and principles, to be aware
of their habitual strengths and weaknesses and to use their skills to ensure direct disputant participation,
which will maximise the chances of a satisfied client and, thus, a satisfied lawyer.
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Appendix 1 - Information to provide to a client about mediation™

e Mediation is an opportunity to see if the dispute can be resolved now.

e Mediation differs from trial — it is informal and there is no judge to please or decide.

The mediator will not decide anything or decide who is “right” or “wrong”.

The mediator is impartial.

It is up to the parties to make decisions, there is no compulsion to agree to a proposed outcome.
Mediation is an opportunity to tell your whole story without interruption.

Mediation provides an opportunity to see how the other side views the case.

The mediator may help the other side understand our case better.

Being in the same room as the other party may be a stressful experience. Any participant can request a
break at any time. If the assistance of the mediator and/or lawyers is not reducing stress to a
manageable level, then the process may proceed with the parties in separate rooms.

Lawyers may or may not attend.

Mediation is confidential.

We can meet with the mediator privately and confidentially.

Provide information about the background and qualifications of the mediator.

Discuss the costs involved with mediation, including the mediator’s fee.

Discuss predicted time taken in mediation.

The process may save time and money. It is usually more expedient than going to trial.

You can terminate the process at any time.

You can reflect on any agreement before entering into a legally binding agreement.

You have little to lose because other process options will still be there if the mediation doesn’t resolve
the matter.

* Hardy S., Rundle O., Mediation for Lawyers, CCH Australia, 2010, 264-265.
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Appendix 2 — Useful questions to ask your client when preparing for mediation™

What are the key issues?

What are your main objectives of the session?

What are your positions and underlying interests?

What are the other party's positions and what are their possible underlying interests?

What are the possible causes of conflict?

What further information do we need to gather?

What further information do we need from the other side?

What questions do we need to ask the other side?

What are some possible options that both parties may be able to live with?

What further information do we need to gather to work out the suitability of these options?

Are these options realistic and practical?

What overall negotiation strategy will we adopt and where should we start when the negotiation phase
of the process commences?

An analysis of the best, worst and other possible results that the client can hope to achieve from the
process (i.e., BATNA [best alternative to a negotiated agreement], WATNA [worst alternative to a
negotiated agreement] and PATNA [probable alternative to a negotiated agreement]).

What are your highest and lowest priorities?

What is your bottom line?

What are the risks and costs if the case doesn't settle?

What further enquiries do we need to make before we participate in the process?

If we reach agreement at the conclusion of the session, should we take the further steps to make it
legally binding? If so, what information/precedents do we need to have available to prepare a draft of
this agreement at the conclusion of the session?

24
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Alex Azarov*

Speediation: The Challenges of Resolving a Dispute in an Hour**

1. Introduction

I know what you are thinking — mediation is not about resolving someone’s dispute within an hour.
Perhaps a more accurate description of mediation would be a catalyst for something that parties may not be
able to achieve by themselves. In chemistry, a catalyst provides an alternate and easier reaction pathway rather
than impelling particles to react. In order to find this alternate pathway under time restrictions, this essay
proposes that a mediator should strive to discover what parties actually want from the process and ensure that
the limited time is spent effectively assisting them to attain this.

As Alternative Dispute Resolution becomes more widely utilised in resolving various disputes, some
practitioners and organisations are facing the challenges of high-volume workloads and limited resources, the
most crucial resource being time. Organisations have experimented with various strategies like shuttle
telephone negotiation' and abbreviated mediation.” The main task is to meet the aforementioned challenges
without cutting corners, rushing or pressuring parties into settlement. High party satisfaction levels® indicate
that Speediation can be successful. This paper includes a Dispute First Aid Kit, which is a collection of
strategies and suggestions to assist in Speediation.

As far as I am aware, the term Speediation was introduced by Professor Tania Sourdin when discussing
the resolution of disputes before Tribunals.* Five years later, Professor Sourdin mentioned the term again in a
general critique of poor quality mediation. Her main criticism of Speediation was that it could fail to meet
parties’ interests and leave them unsatisfied.” So what interests can parties have apart from resolving their
dispute?

2. Parties First

In order to promote the principle of self-determination, this paper will put the parties first. The first
challenge for Speediation should be to determine as quickly as possible what the parties hope to achieve.
This, of course, is not necessarily going to be the initial positions or demands. When time is scarce and a
WATNA® is looming, parties can be quite frank about their underlying interests. It may also be possible to

Alex Azarov an Australian lawyer and mediator with two years experience mediating tenancy disputes in
Brisbane, Australia. He is Bachelors of Medical Science and Laws from the University of Technology, Sydney,
and a masters of Mediation & Conflict Resolution from the University of Queensland, Australia.
** The views expressed in this paper are my own and do not officially represent the views of the QLD Residential
Tenancies Authority (RTA).
Doumany N., Residential Tenancy Authority’s Dispute Resolution Service: a Shuttle Telephone Negotiation
Success Story, 7(6) ADR Bulletin, 2005. Note: telephone conferencing has been deemed much more effective
than telephone shuttle negotiation and is now the primary form of conciliation at the RTA.
<http://www .justice.qld.gov.au/justice-services/dispute-resolution/mediation/abbreviated-mediation> and Eastall
A., Condliffe P., Abbreviated Mediation: Trial of a New Process, ADR Bulletin 1(9), 1999, Article 3.
RTA Dispute Resolution Service received 7.2 out of 10 client satisfaction rating in 2011-2012. See also Irvine
Ch., Hanging on the Telephone: the Future of Mediation? Kluwer Mediation Blog, 2011,
<http://kluwermediationblog. com/2011/11/12/hanging-on-the-telephone-the-future-of-mediation>. Note that a
thorough analysis of Speediation satisfaction levels is beyond the scope of this paper but would be very useful.
Sourdin T., Facilitating the Resolution of Disputes before Tribunals, Australasian Institute of Judicial
Administration conference presentation, 2005, <http://www.aija.org.au/Tribs05/tribprog05.htm>.
> Sourdin T., Poor Quality Mediation — a System Failure?, ADR Bulletin 11(8), 2010, Article 2.
Worst alternative to a negotiated agreement.
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discern needs or interests of which parties themselves are not aware, for example the need for venting,
vindication or closure. These could be elucidated by way of mediator techniques like reframing or Socratic
questioning.” However, a mediator should be careful assuming what is the obvious solution or what is best
for parties because there can be a lot more to a dispute than what is revealed.

Shifting the focus away from trying to successfully resolve the dispute to promoting party engagement,
self-determination and informed decision-making® can make Speediation much more effective. For example,
a tenancy dispute involving numerous repairs / maintenance grievances from a tenant and arrears / counter-
grievances from a lessor could involve hours of exploration of each repair issue along with repayment plan
discussions. However, if the mediator is able to discover early on that both parties just want the tenancy to
end, he/she could instead use the limited time to assist them in developing a mutual lease termination
agreement. This shift could be achieved by effective acknowledgement of what has happened in the past, a
shift to the present (limited time) and a solution-based focus on the future (what kind of agreement could
everyone live with?).

Settlement is not the only measure of success. Indicators of effective mediation include interrelated
factors such as parties’ satisfaction with the process, cost/time efficiency, empowerment, durability of
agreement, relationship improvement and achievement of parties’ goals.9 It may turn out that parties all end
up wanting to proceed to Court, yet be very satisfied with the mediation for clarifying issues, minimising
legal arguments and reducing further costs. Alternatively, one party may refuse to come to an agreement to
save face but then let the dispute go having satisfied the need to be heard or to have a moral victory.
Having determined what the parties want from mediation, the mediator then needs to determine whether
these aims are achievable within the given time.

3. Quality, not Quantity

Disputes come in a mind-boggling variety of sizes, colours and packages. Some parties can resolve
their differences in fifteen minutes simply because you have been the catalyst for their previously non-
existent communication. Some conflicts'® are so deep, complex and entrenched that working through them
could take a hundred hours. This is especially the case when the causes of conflicts include fundamental
personality / value differences or the parties themselves are not in a state conducive to resolution.

Mediation can achieve inspiring transformations — ‘mediation moments’ - in conflict relationships.
However, it is important to keep grounded in the fact that mediators are not judges or counsellors and that
not all parties will leave as best friends. Boulle & Alexander recognise that “high aspirations can ... be
burdensome for ... hard-pressed conciliators in statutory schemes with daily piles of new files”.!" An
important question arises: is conciliation more effective and more appropriate than mediation when time is
scarce? There are different views on the distinction between the two (if there even is one). Moore sees
conciliation as the “psychological component of mediation.”? T see conciliation more as evaluative
mediation and prefer the NADRAC definition of conciliators as being more active in evaluation or

See the X-ray tool in the ‘Dispute First Aid Kit” appendix.

®  See NADRAC National Mediator Practice Standards, 2007. Standard 2(5) states that “The principle of self-
determination requires that mediation processes be non-directive as to content.” Standard 9 outlines requirements
of procedural fairness.

®  Boulle L., Alexander N., Mediation: Skills and Techniques, 2™ T exisNexis Butterworths, 2012, 12.

I prefer to use the term ‘conflict’ when describing a fundamental break-down of a continuing relationship between

people, which can be compared to a disease. I use the term ‘dispute’ to refer to a potential symptom of a conflict.

Hence, an unresolved conflict could result in different disputes flaring up over time. Disputes are generally less

complex and may be at the end of a relationship between the parties. For discussions of this distinction, see Boulle

L., Mediation: principles, process and practice, 3 ed., LexisNexis Butterworths, 2011, 108 and Condliffe P.,

Conflict Management: a practical guide, 3" ed., LexisNexis Butterworths, 2008, 4-5.

Boulle & Alexander, see note 10 above, 9.

Moore Ch. W., The Mediation Process: Practical Strategies for Resolving Conflict, 31 ed., Jossey-Bass, 2003, 136.
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encouragement of settlement."> However, it is a very fine line between conciliating and impacting on party
self-determination. It is not possible to compare the efficiency of mediation and conciliation in this paper
but such a study may assist in further exploring Speediation.

Whether conciliating or mediating, it is still important to focus on quality and to use the time effect-
tively.

4. Time & Chronemics"

Chronemics is the study of how people perceive and manage time. The Western approach is
monochronic and relies heavily on linear sequencing and dealing with one thing at a time. A mediation
example may be going through an agenda one item at a time and ticking them off. An alternative approach
popular in other cultures is polychronic and focuses on experiences and how they interrelate without as much
concern for sequence, deadlines or finality."> This could involve constantly moving amongst agenda items
instead.

A challenge for Speediation is to question our cultural perceptions and management of time. Do the
parties have to make a decision at the end of the allotted time? Does the agenda have to be numbered? Does
the exploration have to deal with one issue before proceeding to the next? Could mediation start with private
sessions or early option generation? Could the mediator just follow the conversation on a tangent or is it
important to stick to the structured process, or park issues for later? Each dispute may present different
answers to these questions but if exploring the concept of time and sequence is important for mediation, it is

crucially important for Speediation.16

5. Speediation Pitfalls

Even if mediators have the parties’ self-determination, interests and needs in mind, it is still possible
to fall into mediation traps'’. These are not unique to Speediation but the pressures of high-volume
workloads and limited time can significantly increase the likelihood of encountering Speediation pitfalls. It
is vital to deal with each new dispute in isolation'® from all previous ones and from everything else that is
going on at work or in life. The reality is that stress from outside of work and from other disputes tends to
accumulate and can push a mediator into Speediation pitfalls and ultimately a state of burn-out."’

Patience,” self-awareness and reflective practicezlare all qualities of a mindful mediator and will
make it much easier to stay in control of the process and to imbue the parties with calmness and
confidence. Finally, before discussing specific Speediation pitfalls, I propose that building rapport® with
parties is the most important task to achieve as early as possible. If a mediator has established a connection
and trust with the parties, the dynamics and interventions will be much more effective and pitfalls will be
much less likely.

See Definition of Conciliation in NADRAC, Dispute Resolution Terms, 2003, 5, <http://www.nadrac.gov.au/
PublicationsByDate/Documents/Dispute%20Resolution%20Terms.pdf>.

For a thorough exploration of this topic see Macduff I., Your pace or mine? Culture, time and negotiation,
Negotiation Journal, 2006, 31-45.

See Moore, note 13 above, 323-332 for a discussion of deadlines and differing cultural perceptions of time.

See the Stopwatch tool in the ‘Dispute First Aid Kit’ appendix.

For an analysis of mediation traps and avoidance strategies, see Boulle & Alexander, note 10 above, Chapter 11.
The mantra ‘Each time’s the only time’ may assist.

See the Roses tool in the ‘Dispute First Aid Kit’ appendix.

See the Inhaler tool in the ‘Dispute First Aid Kit” appendix.

See the Mirror tool in the ‘Dispute First Aid Kit’ appendix.

See the Super-glue tool in the ‘Dispute First Aid Kit” appendix.
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5.1. Ignoring emotions

It is not uncommon for mediators to favour avoidance of strong emotions. These can cause a range of
detriment from arguments to physical violence via personal attacks and rash decisions. However, suppressing
emotion could make the mediation awkward and unnatural, possibly resulting in an inexplicable impasse or an
agreement that fails for lack of sincerity.23

Instead, emotion can be seen as pent-up energy that can be normalised and channelled constructively.**
This is essential in Speediation when parties exhibit strong emotions from the start. If these are ignored or
suppressed, the mediator is likely to waste precious time trying to control the parties and risks getting caught
up in the conflict personally.

One fairly radical suggestion might be that after some controlled venting or very heated exchanges,
parties may benefit from a brief, guided meditation.”” The sceptics can be reassured that emotions have strong
and physiological effects, which can be minimised with closed eyes and a few moments of calm, controlled
breathing.

5.2. Losing impartiality

If a party questions a mediator’s impartiality, that could be because of a specific behaviour or even
just a party’s perception.% One of the worst examples would be when a mediator gets caught up in an
argument with one party, seemingly siding with the other. In Speediation, this is often a result of
impatience. In order to avoid perceptions of partiality, it is crucial to make your role crystal clear from the
start’” and to be deliberate and transparent with every intervention.”® In order to avoid partial behaviours, it
is important to constantly question how an intervention or behaviour would be perceived and to backtrack
transparently if necessary.

5.3. Pressuring parties to agree

This pitfall is a typical Speediation challenge. With the benefit of ample time, parties may explore a
myriad of interests and options as well as working through impasses. The challenge of Speediation is a
delicate balance between giving up on settlement too easily (after all, many settled mediations begin with
the famous first words “We will never reach an agreement”) and encouraging parties too much. Over-
encouragement is a common pitfall for conciliators, who controversially encourage settlement as part of
their role.”’

“Encouraging settlement” is a controversial theme and is subject to subjective perceptions. In fact, it
may be impossible to tell whether mediators are conducting very honest reality testing or whether they just
want to convince you to reach an agreement. If a party riles up when settlement is being discussed, it is
very likely that the mediator has failed to convince the party of his or her good intentions. So instead of
encouraging settlement, mediators could focus on encouraging trust. If a mediator has established rapport™
and respects party self-determination,”’ then it is more likely that a determined party will politely decline to
settle and give reasons instead of blowing up.

23
24
25
26
27
28
29
30

Boulle & Alexander, see note 10 above, 58.

See the Enema tool in the ‘Dispute First Aid Kit” appendix.

See the Buddha tool in the ‘Dispute First Aid Kit’ appendix.

Boulle & Alexander, see note 10 above, 339.

See the Map tool in the ‘Dispute First Aid Kit” appendix.

See the Transparency tool in the ‘Dispute First Aid Kit” appendix.

See note 14 above.

See the Super-glue tool in the ‘Dispute First Aid Kit’ appendix.

' See NADRAC National Mediator Practice Standards, 2007, Standard 2(5) and Standard 9.
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5.4. Rushing or moving to solutions too quickly

This is a common pitfall in Speediation because simple solutions might seem obvious and very
tempting. There are many reasons not to cut corners and most mediators have to learn the hard way.** It
should be explained to parties that proper discussion can uncover unexpected issues and generate unexpected
options.

If parties yield suddenly, a mediator may want to check in and re-assess with them in private. On the
other hand, when parties reach an agreement surprisingly quickly, a mediator should be careful of
unnecessarily prolonging the process.

5.5. Dominating the process

This is an intuitive pitfall of Speediation because when time is short, it is easy to envisage a plan of
action and forsake party participation. The solution I suggest is counter-intuitive: when you give up more
control to the parties, they can do more of the work and may be more satisfied by the outcome.

One way to ensure control of a mediation is to do all the talking. However, this may lead to party
dissatisfaction, disempowerment or perceptions of bias. Whether you are talking too much because you are
a control freak or you tend to talk more when you are nervous, one solution is to pause® and switch to
other senses.** By listening, focusing on non-verbal communication and using visual aids, a mediator can
get the parties talking more and avoid dominating the process.

5.6. Vanting (post-mediation)

The term ‘vanting’ refers to a combination of venting and ranting. This pitfall does not affect parties
but rather fellow mediators. In a Speediation environment, venting can be much more important because of
the number and regularity of mediations. Venting is simply getting something off your chest. It is
necessary, just like it may be for the parties, but needs to occur in a place, time and way that does not
negatively impact on colleagues, friends or family. Mediators should find out what works for them and
. .. . . 35 . .
incorporate it into effective debriefing™ and reflective practice.

6. Conclusion

There are legitimate criticisms of Speediation. This paper has attempted to address those criticisms
by bringing the focus back onto the parties, the principle of self-determination and mindful mediation
practice. The Dispute First Aid Kit offers some practical suggestions for avoiding Speediation pitfalls and
ensuring that parties get quality service measured by the yardstick of lasting agreements and party
satisfaction.

This paper will conclude with a respectful question to mediators in general: if Speediation is
currently delivering fairly high rates of satisfaction and lasting agreements, are longer mediations always
necessary‘?36

32
33
34
35
36

See the Scissors tool in the ‘Dispute First Aid Kit” appendix.

See the Inhaler tool in the ‘Dispute First Aid Kit’ appendix.

See the Stethoscope, Earmuffs and Glasses tools in the ‘Dispute First Aid Kit’ appendix.
See the Notepad tool in the ‘Dispute First Aid Kit’ appendix.

See Irvine, note 4 above.
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wiff=Appendix: Dispute First Aid Kit"7

Superglue: Rapport

Establishing rapport requires good social skills and comes naturally to some people. Parties
will usually be satisfied with the process if the mediator understood them and respected them. This
requires sincerity and transparency. Once a mediator has gained the parties’ trust, he/she can be firm
but fair. There are many different ways and styles for a mediator to gain the parties’ trust.*® In
Speediation, the challenge is when to do it. The best opportunity is perhaps during intake or even, if

that is not possible, before transferring a party into a teleconference. Matching language and a “How

SUPER GLUE
v

are you going?” could make an enormous difference to the mediation dynamics. As long as the
same friendliness and respect is shown to all parties, it should not affect mediator impartiality.

X-ray: Discovering Underlying Needs / Interests

Mediation 101 is to explore parties’ positions, discover what underlies them and
then facilitate option generation that addresses underlying needs / interests. In
Speediation, it may be important to promptly analyse the reasons for a party’s behaviour
and question his/her perception of the dispute.”” The way to help parties discover needs
and interests quickly can be through effective questions. The Socratic technique®” uses
questions in a dialogue instead of statements to help someone arrive at some conclusion.
These should be curious and inquisitive rather than a cross-examination.

Parties in dispute often exaggerate too. Asking suitable questions to clarify statements is a very good
way to test a party’s reality and help them discover new perspectives and options. Using Socratic
questioning could be very effective in this way but it may become disempowering if used to logically direct
a party to an outcome preferred by the mediator.

Map: Mapping the Process / Managing Expectations

A lot of things can go wrong in mediation if the parties have inaccurate or
unreasonable expectations from the start.*' However, in Speediation the intake
and/or opening statement may have to be very brief. Hence, it is vital to focus on key
points and even explain the points instead of just listing them. This can anchor ideas
and attitudes in parties’ minds. Remember: quality, not quantity. In a teleconference,
I would also suggest asking a question in the middle of the opening statement to
engage the parties and ensure they have not switched off. E.g. “To ensure confidentiality, is there anyone
unidentified listening in?”

A sample of an opening statement may be: “The purpose of this process is for me to give you a
chance to constructively discuss any issues in dispute and perhaps reach an agreement. Your alternative
may be to have a decision made for you. I am not here to decide who is right or wrong, advise you or
resolve your dispute for you. There is no pressure to reach an agreement or to continue if things aren’t
working but you always have the option to speak to me in private, which I will then do with the other party
to be fair. I ask that you respect confidentiality and do not interrupt when someone is speaking. I will make
sure that everyone has a chance to respond and have their say.” Note that this is not a complete opening
statement and may not suit all types of Speediation. It should, however, demonstrate a brevity and flow that
are crucial when time is short.

All images in this appendix are freely usable from Wikimedia Commons, <http://commons.wikimedia.org/
wiki/Main_Page>.
Boulle & Alexander, see note 10 above, 49. See also Moore, note 33 above, Chapter 7 and specifically 193-194.
Moore, see note 33 above, 183-184. Moore has introduced a mask-mirage analogy. Mask: how parties want to be
perceived, mirage: an image of the dispute based on a party’s psychic needs.
See Neenan M., Using Socratic questioning in coaching, Journal of Rational — Emotive & Cognitive — Behaviour
Therapy, Vol. 27, 2009, 249-264.
Sourdin, see note 6 above, 2.

38
39

40

41

119



Overhead Projector Sheet: Being Transparent
Being honest and explaining risky interventions can help to maintain impartiality and
party engagement. If you ask a party to do or say something, they may hesitate or refuse. If

# ~ you do this and explain why it is important, they are much more likely to cooperate. In

~ A Speediation, rapport requires trust and trust requires transparency.

Scissors: Don’t Cut Corners / Don’t Run with Scissors / Don’t Rush
In Speediation, Murphy’s law* dictates that if you cut corners hoping nothing would go wrong, it
usually will go wrong. Forget to ask parties not to interrupt and you will have a ruckus on your hands.
Forget to ask if anyone else is listening in during a teleconference and a mysterious
fourth party will speak up towards the end. This trap is especially likely when one or
more parties rush you. The lesson is — put the scissors down, acknowledge the very

limited time and explain calmly that unless you do things properly, this could be a big

waste of time and a missed opportunity. Remember that an hour is still a reasonably long time to run a
proper process. Also, if you speak quickly and rush, the parties can automatically start matching your tone
and pace of voice. You may wish to slow down to slow them down.

Enema: Venting Emotions

This tool may make some people uncomfortable. Emotions also make some people uncomfortable.
Emotions are probably one of the most challenging aspects of Speediation because they are seen as
anathema to rational and efficient problem solving. Channelling emotion can
include a spectrum of interventions like reframing and encouraging direct
communication of the emotion, directing the communication to you in the hope of
the listening party’s recognition shifts, allowing a party to vent to you in private,

taking a break, adjourning mediation until the emotion has subsided, referring a
party to seek other assistance and so on.*”

It should also be noted that emotional contagion may have a physiological basis.** It is not
uncommon for people to begin to feel emotions that they are observing in someone else so a mediator
needs to be acutely aware of how parties’ emotions are affecting other parties and themselves.

When time is short, it is especially important not to attempt “amateur counselling”.45 A mediator
could acknowledge the emotion and discuss with the party or parties transparently whether it is possible to
keep it in check and continue or try other options. It is also important to differentiate between brief flares of
emotion, more lasting bad moods, more permanent temperaments and serious mental illness. Unqualified
psychoanalysis aside, it is vital to discern and deal with emotions as soon as possible and in the most
appropriate way. Parties can be reminded that words and decisions are much more permanent than
emotions.

Notepad: Venting + Debriefing

We all love to share our war stories. However, this can be done in many ways. Saying
bad things about parties may feel good but is rarely constructive and could imprint a negative
attitude on you and others. Used constructively, venting can be a precursor to debriefing.
Apart from getting things off your chest, venting should also answer common debriefing

questions like “What went wrong?” and “Why did that happen?”

* See Spark N. T., A history of Murphy’s law, AIR, 2006.

B Moore, see note 33 above, Chapter 7.

* For further reading on ‘mirror neurons’, see: Allen S. W., Mirror neurons: some resources, 2008 <http://www.
mediate.com/articles/WestAllenSbl120080602.cfm>.

 Boulle & Alexander, see note 10 above, p47.
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Writing things down will not only give you material for reflective practice but will also shift your
brain from right-hemisphere emotion to left-hemisphere rationality. Even during mediation, asking parties
to write down a list of issues can effectively manage an emotional flood by activating their left

. 4
hemisphere. 6

Buddha: Guided Meditation

Rituals play an important role in many cultures and can be very powerful in mediation”. A ritual
does not have to involve a healing circle, holding hands and smoking a peace pipe. If the purpose and
benefit of a ritual is explained to the parties (and if the mediator has established good
rapport) then they are likely to cooperate. I am yet to try a guided meditation during
mediation but I know that it has worked very well in training sessions and in my own life.
In Speediation it can even be used instead of a break after parties have vented. Explain
that you want everyone to trust you, close their eyes, take a few slow, deep breaths and
think only about breathing in.. and breathing out. Meditation may be a waste of time right
at the start if parties haven’t had a chance to vent. On the other hand, it may actually
dissipate a lot of strong emotion and put parties in a much better frame of mind.*®

Inhaler: Patience, Taking a Few Breaths, Taking a Break

—— It is impossible to breathe in and talk at the same time. Hence, consciously
taking a deep breath every now and then can give you an important pause to think
before speaking again. Deep breaths can also slow down your heart rate and give your
overloaded brain more vital oxygen. In Speediation it is easy to get caught up in
parties’ emotions or the ticking of the clock. Taking a deep breath can let you reassess
the situation and decide how to continue using the scarce time in the most effective
way. It can also save you from saying something you will instantly regret.

Stethoscope: Active Listening

This is a fundamental tool of all mediators. There is a reason why you -
never see a doctor without one around his or her neck. In Speediation, it may be
tempting to think ahead while parties are talking. However, being comfortable in
the moment and giving 100% attention to a party through active listening can
actually make the mediation flow much more smoothly.

Earmuffs: Non-verbal Communication

Literally blocking your ears will make you instantly much more aware of
body language. It may be possible to somehow get away with this in face-to-face
co-mediation or multi party facilitation. The alternative is to rest your elbow on the
table, your head in the palm of your hand and block one ear with the tips of your
fingers. You should look like you’re pondering but really, you will be fine-tuning
to the parties’ non-verbal communication.

% For further discussion of neurological research, see: Widener M. N., The five-tool mediator: game theory, baseball

practices and southpaw scouting, Pepperdine Dispute Resolution Law Journal, Vol. 12, 2012, 97 and Eddy B., It’s
all your fault!: 12 tips for managing people who blame others for everything, Janis Publications, 2008.

7" Boulle & Alexander, see note 10 above, 51-52.

* " For a more in-depth discussion, see Nobel B., Meditation and Mediation, Family Court Review, Vol. 43, 2005, 2.
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Glasses: Visual Aids Like Whiteboards, Diagrams etc.

It is surprising that a lot of mediators do not use whiteboards or other visual
aids.*” It may seem like a waste of valuable time to write up an agenda or a diagram
but lots of people, including myself, process information better visually. Something

simplified on a whiteboard could avoid lengthy and confusing arguments, while
also anchoring ideas and issues in the parties’ minds throughout the mediation. A visual agenda can also be
used as a focal point when a mediator needs to restore order. I dislike numbering and prioritising agenda
items because that can be a source of arguments itself. One alternative is to use a Venn diagram of
overlapping circles that focuses parties on common ground.”® Be very careful about what you put up,
however, because it can have a lasting effect.

Stopwatch: Time Pressure

It is well known that deals are usually made and agreements reached at
the last minute. Time pressure can make parties trade the less essential needs
or interests in favour of finality. In Speediation, the effect of time pressure is
even more acute. Parties can be politely reminded about the limited time and
asked to “park” issues in order that they can have a chance to explore all other
issues. I would suggest against saying “We don’t have time to go into this”
because it may belittle something that could be very important to a party. An

option is to acknowledge and subtly change the subject. If the party still comes
back to the issue, you may actually have to make time for it. It is, in fact, possible to make time. E.g. by
reframing a list of agenda items into one interest (e.g. a fair outcome), a mediator can shift from past to
future and turn 30 minutes of protracted arguments into 10 minutes of productive option generation.

Mirror: Reflective Practice

Reflective practice is probably the most important tool for a mediator because it can have a global
impact on his/her practice. A lot of us probably had some type of diary or journal in childhood. So why did
we stop? Writing down what happened is only the first step but is usually the most
difficult. It is briefly discussed in the Notepad tool. The first reflective challenge for
a Speediator is to actually make time to note down mediation experiences and
develop the habit. The high-volume workload has a tendency to desensitise me-
diators so that only the more extreme emotional experiences are remembered. The
key is to ask “What could have I tried differently?”” then trying it next time and
reflecting further on the experience.

The danger in Speediation is becoming a mindless mediator’’ and blaming things that go wrong on
the parties. Another danger is normalising negative aspects of mediations. For example, saying that some
people will always be unreasonable or will never reach an agreement. This may be true in some cases but if
you never try doing something differently, you are unlikely to get a different and
surprising result. A structured and regular debriefing program in a Speediation
workplace can be very effective in establishing and supporting a mediator’s
reflective practice.

Roses: Wake up, Stop and Smell the Roses
Sometimes you have to remind yourself why you mediate. Whenever [
experience mediation moments, for example when parties experience

49
50
51

Sourdin, Poor Quality Mediation, 5.
I thank my colleague Heather Corkhill for this idea.
For more on this topic, see Boulle & Alexander, note 10 above, 68-69.
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recognition of the other or sincerely apologise, I get instant job satisfaction and feel pretty damn good. It’s
quite special to change someone’s life just with your presence and words yet burn-out may make you jaded
and cynical. Recognising this is very important and so is doing something about it before your negativity
starts to affect your parties and others around you. If not for anything else but your health and sanity, it is
paramount to make sure you are still enjoying your profession.”> Oh and placing a fresh bouquet on your
desk or mediation table can add some much needed colour, fragrance and life to the mediation experience.

> For an inspiring book on mediation artistry, see Lang M. D., Taylor A., The Making of a Mediator: Developing

Artistry in Practice, Jossey-Bass, 2000.
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98937 98mohgbl, HM3 Fbomggdl o3 LongsGm ogol Ms(s dgadmagds 3omyg @abmmmads bLyMm, ab
bayggmgbm godmbogaml dgbmoegabgdl om, nby M8 mMngg dsmgsbo 3dsgmegaemn smAgL. gb 30
d99m9abs0Mo dnnmbgge: Bambymolb g@omma dgbbagms, Lamzgmgbm gsdmbagmal dmbsbges
m0d0@nMgdmem ™30 (5639m) s gosebyszg@&nmgdsdg mEngb@oMgdmma dmdsgama.

dma35Mgds BaM3s@gdol dobombggem gMmagmon babmdo o sMab. gg8gd@&mco 3gonszas
dmo(393L M@0 gHNEsdm 30gdm RBod@mMMgdL, Mmammgdosss: dbaMggdals 38symanmgds 36m-
(39b00, M3bbab/MMal 9539]@ NG godmygbgds, dnbpmdammds, dgmebbdgdol babgmdmagmds,
©5dm30gdmgdal gomdxmdgbgds s, Moz Bmagemns, dbsmggdol dogm @ababmma 3obbol dombg-
30.7 01g0mboBnbms ob god@o, GmI dgwnszonl LyMz0Lol 45dmygbgdal Jgmgasw, Abomggdo cogl
56009896 LabadsMomm 3Mm39LgdL, 5mbg396 LabyyMzgm dgogal ©s, Mo Mdds Mbrs, 33065396
boxgdL. 0dobomgal, GmMI 3obobodmgmmL Ms byMor Jbatggdl dgnsznbsegsb, mogsw dgwns-
&™MM3s Mbs gobLodmgMmb, Medrgbow dmggetagdswns Abstgms dogm Bad8mygbgdmmo ©ags.

3. bamabbo s 5M> MomEgbmds

053900 bbgsabbgs madal, dobssbobs oy) babosmal s6LgdmaL. bmgngfo dgdmbzgzsedo ©s-
30L go006y39@0Locmzgalb 15 byodg 3g@n o6 abofxggds, Moash dgb 3o@omads@mmal gbds0s

Sourdin T., Facilitating the Resolution of Disputes before Tribunals, Australasian Institute of Judicial Ad-
ministration, 2005, 369bgb&o@30s: <http://www.aija.org.au/Tribs05/tribprog05.htm>.

Sourdin T., Poor Quality Mediation — a System Failure? ADR Bulletin 11(8), 2010, Article 2.

B3390l obomBgzom yggmady 3mmo sem@gMbs@oge.

ab., ,696@3a960b ggma*, ‘Dispute First Aid Kit’ @sbstiondo.

ob., NADRAC 3dg@onss00lb gmgbyma 3Mod@ngolb LGoboom@gdn, 2007. Standard 2(5) States that “The
Principle of Self-determination Requires that Mediation Processes be non-directive as to Content.” Standard 9
Outlines Requirements of Procedural Fairness.

®  Boulle L., Alexander N., Mediation: Skills and Techniques, 2™ LexisNexis Butterworths, 2012, 12.
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3593L o dmeagy d6oMggdl dmmols mbomag 39330ML MDENbggmymes. dmgogfma Qogow 03gbow
oo s Rsbmomommos, Bm3d dobo dmagzemgdal gbgdol dogdsl sbmdom basomn dosgsl. gb bogds
35306, HmEgbs3 3Mbxmd@ob dobgbo Mendg 3mb i@ ol bo(33ma, NBM™ Bobgnmmdoms gob-
bb393980005 b 3MbIbY30 S Mz FBOMYgdo 56 PNsb IMBEMB7dMmbn, HM3 ©d3s assbywgb.

39005(3008 dgbadmms 3mbgmad@ Mo MYMHcmngmmmds gfmazem gommsobabzsdwmg dnogzebmb.
593095 96 0465L gomzemabbnbgdmmo ob god@n, Hm3 dgns@mMmgda o6 56056 Imbadam-
0ggd0 s yzgems 3madRngseba dbsmgs 8gamdatn 396 gobogds.

Boulle & Alexander-i 3gbgonmgdgdal dobgozom oo 3obbGoggds dgbsdmms Lo 3dome
3demagemn 0Q8m66g93b dm3dMnggdgmmomgal, Mmdgmoms godmsgo boddg odgom gobbobomggm-
60Q0b06333@)0 . BBQQESO dombg 3603369mm3960 3ombzgdo: Im3Mnggdmmds dgmns(305bmsb dg-
5693000 YBO™M gBgJ&ens 35306, Mmabsi EOML asmsdbyzg@o 360d369mmds 843L? 3 mAL
dme0b gobbbgeggdal dgbobgd 36030@0 3mbodMds 3MbgdmdL. dmma 8m3Moggdmmdal ,3gmns-
300L Bbogmmmaon 3m33mbybB o 8006633[).12 53 6536m30b B0bdbn, 3gns(300L s FMIMngqd-
mmdob 3g0Mgdabs s MmM3gmndglb M3nms@qgbmdal bocdmAgbs o6 ofal, oxd(3s ,3Mm(39Lob oh-
JoBg30L* PgmE00l bomG8abgmmo bLBsgmgdal ghmboom, bsgombal BgbBagmes bLoob@gGgbmas'.

360d369mmds o6 od3b 3gmnszns 0dbgds oy dmIMoggdemmds, bogzombolb batabbosbow go-
by39@°dy 3Mb(396@M0Mgds s MMl g8g]@&nobow botxgs, ds0b3 1dbndzbgmmzgsebgbo g3od-
GmMgdas.

4. @A > dﬁmGanan“‘

9:6. J®m™bg303L0 oMol LBsgmgds ndals dgbobgd, o Mmam sbgMbgdgb 5sdnsbgda MMl
domngol. bogombobodn sbogmyMa doamads AmbmMmbymos s ol gMmn s ngngg bogdal, gé-
obs s 03539 MHMal 3mbs 339030 3gogdsb badbsgl. dogsmomsw, 3gwns(zns dgbadmms dndwnbs-
9mdqb babsbbsm gobgfamo aqad0b dobgogz0m, momm bszombolb gobbomzgsel eHmal 3mb 36 g8«x-
0 3mbs 339000 §m3mMdmEgL. 30b0dbmma dnamdnl sem@gMbs@nmmo 3o60sb@ns, 9.6. 3memad@m-
byemo Bogmds, HmIgmas BO™ Sg@)ogg a33m3000mgdadge MmMngb@nmgdmmn s fMmal dabE
353mygbgdsdyg Ladamo(g o6 560" 5333560 doamdolb 30mmMdgddn 3943530 Babsbbom dm(3934emn
bbgagobbgs bagombo dgadmgds dgazgommb, goebszzmmaglb 96 Lyymay 3mMbiMg@Mmow dm(3934)-
mob ba(sgmow, bbgs goboboemmb.

36m(39b930L EoRJeMgdabodn s3M3aEgdMmgds, msegsew hzgbo FMmEB MGl smddsbs o
Mmool dsmgal Bz939830 Mbrs 3gdomo. dgdmosm o) ofs 3bamggdl, aoebygzg@nmgds dsnb-
(3053506(3 30dmygmegoemn @mmab Joby@Hmmb doommb? xbos 0gmb o) 36 sbm3Mamo mal 6qb-
0g0? Logombgdal 33ma3ze 350b(3003506(35 bamnmomm Mbws Re@ommglb? dgndmoas o s dgons-
&MOL LaydMobol Lbgosabbgs bsznmbdg gMmEmMMMmo 358mbsGmb b s dmabdabmb abobo,
09 9O 9 dg bos 3Mb(396@M0MEab s 3gMg dgmmgbg? s 5.9. mommgeo s30lb 30Mmdgddo,
5b0dbem dg300b398%g a0bbbgeggdmmo 3obmbgdal go39ds oMol dgbadmgdgmn, dogMad o 39-
»obbdgdom 0d o @b, HmMT dgens(300bomgol eMHmals %od@)mﬁm 360d3bgemmgzo60s, 3530b 3Grm(39L7-
30l ohRdotgds(s (Speediation) bsdgoma bobnGmeQmo

10

BmEgbs 9088006536 ImGal gomggdmmds Lggsl, bLogmeool smbsbgfem domhggbos gedmgaygbm
Lo Y3 »3MBBMagG 0. o dggbgds bo@yszel ,obdnEe® ob 3mMbgmad@ob god8mbzgzal gMm-g6o bad-
3@mBom 8035RB0s. 33M0as®, gomandMgmo 3mbagmod@gdo dgbadmms Lbgawabbzs Lobal @b3yEgdaw
049b. LogFHome, b3y gda Bs3mgdow Rsbmamonmos. bogombol Jgbabgd gsobbomggdo ab. Boulle L.,
Mediation: Principles, Process and Practice, 3" ed., LexisNexis Butterworths, 2011, 108 s Condliffe P., Conflict
Management: a Practical Guide, 3" ed., LexisNexis Butterworths, 2008, 4-5.

" Boulle & Alexander, ob. 93mo 83-10 39603360, 9.

2 Moore Ch. W., The mediation process: practical strategies for resolving conflict, 3" ed., Jossey-Bass, 2003, 136.
ob. dmMnggdob a0630M8gds NADRAC, Dispute Resolution Terms, 2003, 5, <http://www.nadrac.gov.au/
PublicationsByDate/Documents/Dispute%20Resolution%20Terms.pdf>.

23 bagombdy bEmmymagamea, ob. Macduff' I, Your pace or mine? Culture, time and negotiation, Negotiation
Journal, 2006, 31-45.

ob. Moore, bgdmm 3g-13 dgbadzbs, 323-332, Lbgowsbbgs 3umEnAgdabsmgzgol MHmabs ©s ©gomo-
06930l 530l go6bbgeggdgdal dgbsbgd.

" 0b. Bs3BDm3al 89756030 ‘Dispute First Aid Kit” @sbofoma.
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5. 3Gm(39L930b 3RJ>M9gdab LagMmmby

dobgegam 0dnbs, MM 390058mE7dL dgndmgds 3mbrogo LBMmo nbgm@mdszns dbsmgg-
30l 030038936930b5 0195 068 96MgLgdal dgbobgd, Bonb(3 Igbadmgdgmas Mondyg Labal gonaqgdemdsdn
209096"7. 053930L dmazoMgdobsl assbMgdae vy asmobMgdgm dobgdo asdds wisbm boma o6
sM0b, Moash bogdggdal Lodmsegmabs s MmAL bodznMal asdm, s3g3oM0 363990 gd0 >3
09y 0byg 03308000, Labogmbeme 360d369mmz0605, MM MommgYm o35l NboognEMsENMo©
dm9300mo s 3Mb(396@Mamhogo dbmmme dsbdy s bbgobg sMongmdg'. Gromasn, LHmma-
b0 dgbadmgdgmos, Hmd gomgdm 3ommdgdalb dgdmJdgmadolb Logydzgmdyg, 3g0s@m@ds bamsbs-
M 3mMb(306@MnMgds 396 dmobnbmb, 3Mm(39L9d0b ©RJsMgdol dgommen gomsbdMgdma asdmo-
y96mb 0o 53 yggmogggmads 30 ob Bobdn dg0yzebmb.'?

3083069852 03008936980 @5 3God@0 302 YyMemgdosbo 3gno@mMalsmzal sedsbolnso-
390 m30bgd9d00, Moz 3ol Lo@a300L LbmEow dggebgdabs s ImdRngeb dbomggdl Immnl 3o-
dmbogemmdals 3g@obsdn gbdsmgds. Ladmemme, bLabsd 3Mm39Lgdab LoRJsgdals gmmmmEmanal
batz9dgobe o LaggGmbal 393339 dbaggdDdg g0badMgdoy, d0bos 30d3s, Mm3d dbatggdl dm-
ol 9Bn0gmoasagdob? 39amdbgdol Bodmysmndgds yggmadg 360d369mmgobo bedagos dgw0s(30-
ob 36m3gLdo. 30 3gos@mEn, 3bamggdl dmmal 3mDoGon®o 3mbB &0l Bodmysmndgdsl o
bomdal 3dgbgdemmdal dgnbymdl bgmb, 35306 8gmns300lb 3Mm3gba gozomgdoom 9539d@MM0 0gbg-
3o o M5037 baggMombal Jgbadmgdemmds(z aobymmgds.

5.1 9dm(30980b ngbmMmamgds

390008 MM 9d0bamzgal dmngfo gdmzngdabomgal mogol sfnwgds, b3nm dgdmbzgzedn, osMs-
3m3Mmofmmos. 5356 dgodmgds omymanmo dgogagdo dmo@ebmb, mmds gdmzngdol bEMmAs
08bmE0fgds3 dgbademms mbg@mbmmmds godmabgomb s dnedsgmmds bs3dome sednbgdMogo go-
bomb, B3, badmemmm %8830, dgodmgds sMogmmbmggmn dgganl egdolb bogmdggma asbogl
> bagg3La(3 Job LobBmGYB0 gdgo Bgg3sBman.>

bozgmo@ 530bs, gdmzos dgodmgds smzgngdgem, Mmam(s %o(ﬁ?@n 9696005, Bm3gmocs dg-
Lodemms adomobbrgl o 3mbLGMyJonm Jowgdow ﬁoomBOmeb.Z 9L domonsb 3603369mmgzaba
GOm0 3MmM(39L7d0L RJoMgdal 30Mmdgddn (Speediation), Gmegbas Lobyob g@&oe3dy dbomggdo
domnsb demogMo gdm30980L Gy3gmdado oM0sb s, dgbedadnbow, 3o8mba@oggb dsm. dog@msd, ovzo
9L 98mEogc0 Ggmbo 0abmEomgdamo ©s Rsbdmdamos, 35d0b 3gns@mn dgoMmgel EMML s 3om-
353b 8boMg93dg 3MbGEmMamb Imbedmggdmom s sdame dgg(390s 3Mbgmag@nb 3nbgbgdo doemg-
39 ©55©306mb.

96000 b5 3mgdaom Mo omm@n dgmegsbgds dbsfMgqgdaobasmaanl ob gobemsgm, Hm3 363s-
39 3o30mabs o 3m33Hm3sBgdol ,m3ab* mebag 39bgmgdal d53maa, obybatgdym anmbg dom
35960mo dsdamdmmds s dngzgo MRgzgdo. ° L393803mbgdn sz0msm dgadmagds ©o35MbI)-
Bmo 03530, M3 gdm(3098L 8300 demogMo gLodmemmann&n 98998 gd0, Go(3 dgbadmgdgmons gabgm-
©4L/306039135300g o30gL Mzomgdals sbdg0m, Byymngfn damom s dsMmmyymo (M3ds bdo-
60) byybordgoon.

17

3g00(300L dobggdabs o sG0mgdal LEsGga0gdal Bgbobgd ob. Boulle & Alexander, ©gd8mo 8g-10
d960d3bs, mago 11.

dgemm(zzs ‘Each time’s the only time’ 3gbademms oggbdstimon.

¥ ob. 3o6G@930b 894060980 ‘Dispute First Aid Kit” @sbs@ono.

2 0b. 0b3sms@mal 894s60%8n ‘Dispute First Aid Kit” psboGoo.

2L ab. Lo 3ol 394o60b3a ‘Dispute First Aid Kit” obstono.

2 ob. byy3g@-B93mb 899s60B30 ‘Dispute First Aid Kit” sbo@oo.

2 Boulle & Alexander, obommgo Dgdm 89-10 9603365, 58.

' ab. mybob 894960b30 ‘Dispute First Aid Kit’ @obstion.

> gb. 0L 394560B80 ‘Dispute First Aid Kit” mobstiono.
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5.2 309 390dmgdmmdab 33633

o930 HmIgmadg 366y, dgns&mmal dog)3gdmgdemmdsalb 9439393 y5693L, b gdg0 dgbod-
@™ 05350 39005@™G0b J(393006 338mBbsMg gomBb@s, 56 8m8Ragsba BbsMg 535l 3MdEmAL. %
960-gMmo 4zgmadg (3900 dogamomos, MmEabsg dgos@mma dbatggdl dmmolb 3edsmdo gfMgge
5 9fMm-gMcn 3m8Rngabol Ibatglb nggmMb. 36im(39L980L @oRJsEgdal dgommeal gsdmygbgdobals, 53-
agoc0 bagngmo dmymdgbemmdnm s0bbbgds. ndobomgol, Hm3 da396Mdmgdymmds mogowsb ndbsl
>M0@gdamo, dgnsGmmoal Mmemo, ggoboggobnggoﬁggz mbs oymb 3303600 gobLddrgHYma ©s
a0dgg06gomy. 8 abg3g, 80 396dmgdgma dgns@mmMab LB oG MLl dgbebsmhybgdmar, s4y(30emgdg-
™09, 35bbabomazgem baddgdo @MmbaGgdamam Rsmgzal MbEONb39mymas, Moms Mm3gmndg dbsmagd
30396 dmgdado o6 dg@mMm dfMsemo.

5.3 dbsMmggdabomngalb dgmsbbdqgdab dambgzabscmngal domes§ o693

5333060 LogMmmbyg ,360m(39L980L oRJsMdaL” FgomEobomzgal sdsbsbnsmgdgmos. ,36m-
39L930L sk Jomgdal® Fgmmememanals godmygbgds, Hmam(3 ghmaszsfn asdmbggss, Mol ogal
dma35mgdal 30Dbam, Jbatggdl ImMol 4ot 339mmo domablbol odmysmndgds (gda ymazgmao Logdg
0bygdmes dg3ga0 Lo@yzgdoom: ,hz96 Fgmabbdgdsl ggMobmeaglb ogombBggm!®). 3madRngsba dbamgg-
30l Bgdg@on as3bbg3qd0l/Bobomabgdal 3Gogd@ngs, LEmMgos Hm3 dmdmaggdmal batggbow
dgodmgds Rsnmgzommb, Moasb 8obo g3aMmzgmgbo gubd0s Bgmnsznss, Mo domabbomgdmem
339356056 sbm(306090s, ymzgmazeco dgdgGmdgdal 606333.29

»D835bomnbgdgmn/aeds366g39dgmo Imazemgds” 3gmns(300bmdb Babssmdogamdsdn dmals
o bagombobadn M@cm Lndogd@&n® JoamBsbmsb sbmznMmwgds. M¥Yd(3d sGs30L dgmdmos mago
oMb 3gns@m@mms 309 39Mdmgdmmdodg ©d 30bm3mb Bsmn gmbmggmmdolb 3maxo3096@0,
bagombagns Madg 86056 abobn gmzMLaMgdmmbo: smms o 3gMdmgdmagdn M0k, o MdMs-
mmE LMo 07396 ogsMbdnbmm, Mmd 3mb 3G gdm 39msbbdgdsl dnsmbomm? o 30 ImMnggdals
36m(39Ldn, HmM3gmody bty 369@g6bosl godmmgzedl, gb ndab 3ohg9bgdgmns, Gm3 dgns@mads
396 o0MBIN6s gL o9y ol Fbatg, Babs babo ggom BEsbgzgddn. sbg MHmI, ,dmagemgdal bobarobgdal*
bo(33mo@, 3g0d@mMgdobamzgal Mdxmdgbos, d3mdhageb dbomggdbs s msegeE dgmns@mmgdl dm-
0b, bomdals 33569dmmmdody Bm3MboMebgb. ;30 dgns@mmn dbamggdl dmEnls 3o63mbanb,>°
35@ng0b(3930bs o 0‘)300750807633330[)31 RoBmysmndgdol dgdmadl, Macm Mgsmmamas, HmI dma-
R0356933s ,,3M33MMISB)gd0b MIab®, bsznmbolb 8d300md0sbow dmaz6gds sGRomb.

5.4 350056y3980mgdab LEMsg3o0 Jngds

0da3060 bagmmby ,,dmgmabgdal shfomgdolb® dgommmmemmaonbomgzgal ©sdobobosmgdgmos,
o@aob doM@ng0 aomobyzg@omgdgda dgbadmms (3ban s domnsb ds(3Mn dmgghzgbmm. 3Ms-
350 30bgbo 9GLgdmdlL, MmBgmo(s 93@30(390L, BmM3 L gombol aosbyzg@0balb dm 3myg abacm Bab-
3mab, 0bgg ImGo g bom Imgmo xmi’)oo.a 030L 3obboemgals sByqdadryg, Abafggdlb Mbrs sxblbsls
390008 M3, M3 Jgbadmms baddal Bamdmgdabsls dmmmmmEbgmo g@omgdo gobogsmmgmgl o6
dmemmEbgmo dgogagdo ©agl. o930 3850 JbsMgqdo smMIMdsDdY bogmgb, 35d0b dgmns@mm-
35 dgbodmmms bagdnl goabgEgs Bommseb gMma, (39rm3g IMobomImb. gomms s3nbs, g0 dbstgg-
30 dgoobbdgdal dm3malb eMmm3dn dosmbg39b, Bgns@mEn 850b(3 BHMbama Mbos ngmb, Mowasb
dgbadmmes 36m39L0 3506(3 go0bgmmb (d5300am3ddo).

% Boulle & Alexander, abogngo bgdm 3-10 dg60d36s, 339.

7 ob. Gdob 89960B80 ‘Dispute First Aid Kit” sbstomo.

% ob. @osdmBo@ngob 894s60B3o ‘Dispute First Aid Kit” @sbsGoo.

2 ob. Bgdmon 89-14 360336s.

0 ob. byy3g@-693mb 894o60B30 ‘Dispute First Aid Kit” obofono.

1 ob. NADRAC 350005(300b gBm367mo 3@agd@ogob bsbosm@gdo, 2007, bEsbos@én 2(5) s bEsbosmeo 9.
ob. 336G mab 89456080 ‘Dispute First Aid Kit” psbsGoo.
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5.5. 3Gm(39Lbg EM3nbaMmgds

9L oMb, ,30m39Lbgd0b sRJeMmgdalb® dgommmmmansda gMmagstn abGmodnnmn bogMmby,
000356 mEgbss MM domnsb dgbmmommos, 3Mm(39b900Lb 35630056 7d0Ls s gowagmalb abg-
b0l Badmbobgs doMm@ngos o dbomggdol ReGormmmdsl momddal godmmobagl. aodmbagsma,
Mm3gmba(z 39 gmeg0bmdm 3mbGM-06@ 0@ onfns: Mmmgbsg dbafMggdl Logdob gsbboemgabal dob-
by 3MbGEMmOL badyamgds gdmgzeom, nbobo g@owm Robgombo b gdnsb 3Gm(39Ldn s Ladmemm
3960&00 xcO™m 33symzamagdag HRgd0s6. 0d0bsmzal, MmB 8goas@m®mads bgo@Hamada dmboa-
(30mbocgds dgobsmfhmbmb, v390m9bn 0gbgds 356 Lagdnlb dbgmgmmmdaliol dg3Ma madsms ol Bacs-
3500, NBROM 30DYSNE0 SB3MYdS gonbomb Im3hngsebgdl s anbggb 3o 39@0 badmamads Go-
09 0baYYEOHMB s Mognsbmn 3m°00(3036033 30093 gOnbgm a56356@mb. * 5800 30 39058 mMn magl
©50D393L 36m(39Dg EMBabaMgdabagsb.

5.6. 3mbLE-dgns(300

&qm3abo ,vanting” 560l ,onRMe30 LOdMOBOL godmMbaGz0Ls" S ,oMdEMmMgdol aodmbyad)-
30b“ gBomdmomds. 53g3560 BogoMmmbs MBEmM sbomdgms dgns@mMgdobmgabes odabsbnemgdg-
mo. ,dmgmgbgdal ohdomgdalb® dgommmmemaonnl go3mygbgdobsl ,LodMabal sngsMazeE asdm-
bo@3s" dgbadmmos LogoMm(z 3o gobrgl (bobobsb). ,LodMabab LoBsMIzoE 3odmMba@3s“, Mdfs-
mmE, 96 560l bagzngmo, GmEgbss yzgmoggAlb $8dmd ©s gemdn bobxsw sMoggml n@mggd. o9-
33560 J3930L 30dmygbgds, 3mbzMg@mm Lodsnabgs ©sdmzngdmmo, Momasb dob dgodmgds
39mbrglb Mmmam(s 3mboGoymoa, oby bgas@on@o gogmgbs. sbg M3, Lo@s300L LEmMow dgaebg-
3o o bgdmblgbgdmma dgomogdal 3mba@on® dMamdo godmygbgds, omnsbsm dgms@mmalb mb-
Bo@M35D9> ©3Imjogdmeo.*

6. @3b 336>

»3mM3m965300L ok domgdab® dgmmmmemmanal 30d56m, 39bmbagMn 3B o3 SMLYdML. so-
603dbmo 6536m3n, gobmeam d(3gmmds 3MbiMg@& o bsgombgdo 653mgbos, Mo(s 83 3gomEmsb
oMol s 303d0Mgdgema. ,03980L 30Mz9mon abIsMgdal 3MI3myd@n“ Medwgbady 3Mad@ o0z
Mh9g30L gmog35bMdm, M3 »,dmzmgbgdal ohJaMgdol® gmmommmanal batggbgdobsgsb magal
sboMogdmam 3odmasagdom.

53 6596m3L 30 g0sBMMgdabamzgal bagnMdmEmmEm 3q30mbzom ©a35LEMMYd (o336l
Loboom): o930 93g0ds ,dM3zmgbgdal aRdsgdob® dgmmmmemans bs3magdao Mgodnbamoas wo-
3900l Qodaoégmcgnqwgbnb g6omdn, atdgmazonsbo 3gmns(30s ymggmmgzolb bognMmem dgndemgds Ro-
omgommb? >

B ab. 0b3smo@meal 8g4ob0b3n ‘Dispute First Aid Kit' obsGon.

ab. gmbgombgm3al 3gs60D8n Dispute First Aid Kit” @sbsGon.
ab. e 3bm@ob 3gdsb0b8n ‘Dispute First Aid Kit” osbstion.
% b, Irvine, bg3mo 39-4 3960d3bs.
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= s e

©5bsMmmn: 0339380l 30M3z9miwn EsbISMgdal 3MI3mgd@o

Ly39M-693m: YMMngMmmgSa9gds

DO0gOHNa53980L Bgdmyomndgds 3oMa Lmnsma@m mbom-F39393L dmocmbmal
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Lawyer Colonization of Family Mediation: Consequences and Implications

I. Introduction

The relationships among divorcing spouses, lawyers, and the courts have undergone significant
changes over the past fifty years. The advent of no-fault divorce promoted with mechanisms that enhanced
“private ordering™ encouraged by the legal system in divorce cases. In particular, court-sponsored family
mediation programs became fairly common across the United States. The mediators who served in these
programs came from a number of disciplines, particularly the mental health professions and law. Parties
have also turned, and cases have also been referred, with increasing frequency to family mediators in the
private sector.

This Article discusses and analyzes trends in family mediation over the past three decades, with a
particular focus on the interdisciplinary” character of the family mediation field. Part II of this Article traces
the history of family mediation. Part III explores current trends and looks at experiences with this dispute
resolution alternative in three states (Texas, Florida, and Illinois). Finally, Part IV discusses some of the
more salient themes that emerged from our research and concludes that the growth of family mediation, and
particularly its interdisciplinary character, has been influenced by numerous factors. Most prominent
among these influences have been fiscal constraints, judicial preferences, and lawyer colonization.

Many of the observations and analyses in this Article were informed by extensive interviews with
prominent family mediators, lawyers, and academics. Interviewees are listed in the Appendix to this
Article. Although most of the interviewees are located in Texas, Florida, and Illinois, a number of those
interviewed are from other jurisdictions and were chosen to offer a national perspective.3

I1. History of Family Mediation

Mediation techniques have been applied to domestic disputes for a considerable amount of time,
albeit initially, they were used to assist the parties in reconciling rather than to facilitate their divorce.* In
the early twentieth century, legal aid organizations and various components of the justice system began
using them.” Several states initiated conciliation services; the first to do so was California. In 1939,
California set up court-connected conciliation services geared helping discontented couples save their

*  Acting Director, Frank Evans Center for Conflict Resolution at South Texas College of Law (STCL).
** Dean Emeritus and Professor of Law at South Texas College of Law. The authors would like to thank Christina
Muehlmeier, a law student at South Texas College of Law, for her research and assistance with telephone
interviews.Acting Director, Frank Evans Center for Conflict Resolution at South Texas College of Law.
For a comprehensive discussion and analysis of “private ordering” in divorce cases, see Mnookin R. H., Lewis
Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88 Yale L. J., 1979, 950.
A number of those interviewed for this article questioned whether the family mediation field has ever been truly
interdisciplinary in that there was relatively little collaboration in the field among mediators from different
disciplines. In this sense, the field might be more accurately characterized as “multidisciplinary.” See Mayer B.S.,
Beyond Neutrality: Confronting the Crisis in Conflict Resolution, 2004, 69. That is, individuals from numerous
disciplines worked in the field but there were relatively few efforts at cross-disciplinary collaboration. However,
we will continue to use the term “interdisciplinary” in this article because of its widespread use.
Transcripts and notes of the interviews are on file with the authors. All interviewees were sent a draft of the article
and asked to either verify or change quotes that were attributed to them. All of those interviewed complied with
this request. The authors would like to thank those who contributed their thoughts to this enterprise for their time
and their patience. See Appendix.
;‘ See Pearson J., An Evaluation of Alternatives to Court Adjudication, 7 Just. Sys. J., 1982, 420, 422 (1982).
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troubled marriages.6 The individuals facilitating the reconciliation process at these courts were among the
first to engage in what we now consider to be mediation.” When reconciliation did not work, the process
shifted to divorce counseling and mediation for any applicable custody issues.® In the 1960s, divorce and
custody mediation began to come to fruition when more employees within the family court system began
experimenting with various dispute resolution methodologies.” The real shift toward the use of dispute
resolution techniques, however, did not take place for another decade. The catalyst for the big shift was a
rise in divorce rates due primarily to the advent of no-fault divorce in the 1970s.'® At this time, there was a
steady increase in the use of mediation because of a gradual cultural acceptance of divorce by a higher
percentage of the population, the enactment of no-fault statutes, and the encouragement of “private
ordering” in divorce law.""

This increase in divorce rates led many states to adopt formal family mediation programs in their
court systems. For instance, in the early 1970s, formal processes were developed in California, Minnesota,
and Wisconsin.'? Many states eventually followed, with 1975 being the average year when such programs
originated.” The increased prevalence of court-based mediation programs led to concurrent growth in
private-sector mediation. In 1974, O.J. Coogler set up the first private sector family mediation center in
Atlanta, Georgia."* As mediation programs gained acceptance and started to yield positive results, states
began to make mediation a prerequisite. This trend started in 1980, when California began to require that
parents attempt to resolve custody issues and visitation disputes through mediation."

The family mediation movement was genuinely interdisciplinary when it began, although mental
health professionals predominated.'® Family and divorce mediation evolved from diverse fields such as
counseling, social psychology, communications, labor mediation, negotiation, law, anthropology, and
education.'’ Therapists, social workers, child development experts, educators, lawyers, accountants, and
family court personnel were all strongly involved in the family mediation movement.'® The Association of
Family and Conciliation Courts (AFCC), one of the largest associations dedicated to the resolution of
family conflict, was founded as an interdisciplinary association nearly fifty years ago, prior to the
emergence of the family mediation movement."” AFCC comprised of diverse professionals from public,
private, and nonprofit sectors. Its members have always, and still do, include mental health professionals,
family court judges, family lawyers, child development experts, and financial planners. Numerous
organizations emerged from the family mediation movement. One such organization was the Academy of
Family Mediators (AFM). AFM was founded in 1981 by an interdisciplinary group of mediators, including
mental health professionals, lawyers, educators, and business people.”’

Milne A. L., Folberg J., Salem P., The Evolution of Divorce and Family Mediation: An Overview, in Divorce and
Family Mediation: Models, Techniques and Applications, Jay Folberg et al. eds., 2004, 3, 5.

" Beck C. J. A., Sales B. D., Family Mediation: Facts, Myths, and Future Prospects, 2001, 7.

Ibid.

’ Ibid, at 5.

' Ibid.

Id. at 5-7; Langan E. B., “We Can Work It Out”: Using Comparative Mediation — a Blend of Collaborative Law
and Traditional Mediation — to Resolve Divorce Disputes, 30 Rev. Litig., 2011, 245, 250; Mnookin, Kornhauser,
supra note 1, at 953-54.

See Ricci 1., Court-Based Mandatory Mediation: Special Considerations, in Divorce and Family Mediation, supra
note 6, at 397, 398.

Pearson J. et al., A Portrait of Divorce Mediation Services in the Public and Private Sectors, 21 Conciliation Cts.
Rev., 1983, 1, 2.

Milne et al., supra note 6, at 5.

P Ibid.

Interview with Peter Salem, Exec. Dir, AFCC, in Orlando, Fla. (June 3, 2011); Milne et al., supra note 6, at 9, 12.
7" Foster N. J., Kelly J. B., Divorce Mediation: Who Should Be Certified? 30 U.S.F. L. Rev., 1996, 665, 666.

Mayer, supra note 2, at 69.

See History, ASS’N of Fam. and Conciliation Cts., <http://www.afccnet.org/About/History>, [14.03.2012].

Foster, Kelly, supra note 17, at 666. In 2001, the Academy of Family Mediators merged with the Society of
Professionals in Dispute Resolution (SPIDR) and other organizations to form the Association for Conflict
Resolution (ACR). Milne et al., supra note 6, at 6.
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In the early 1980s, individuals falling under the broad spectrum of mental health professional
represented nearly 80% of the family mediators in the private sector.”’ The percentage was even higher in
the public sector, with 90% of the mediators being mental health practitioners.”> The percentage of
mediators who were lawyers at the time was minimal.” In the public sector, the percentage of attorneys
was staggeringly low.** Attorneys made up only 1% of the family mediators at the time.”” During the
1990s, there was a paradigm shift away from using mental health professionals. According to Nancy Foster
and Joan Kelly, by 1996 39% of the membership of the AFM were attorneys.26

In 1984, the first set of Model Standards of Practice for Family and Divorce Mediation were
promulgated as a result of a series of symposia facilitated by AFCC.*” The Model Standards of Practice for
Family and Divorce Mediation (Model Standards) were designed to serve as a guide for family mediators
and to promote public confidence in the process.”® At the same time, the ABA Family Law Section
designed its own set of Model Standards aimed specifically at lawyer-mediators.”” The goal of the lawyer-
based ABA Standards was to permit lawyers to serve as mediators, despite the ethical bar against lawyers
representing both the husband and wife in a divorce.”® The operational language used in both standards
concerning the mediation process, however, was very similar.’’ The two standards were in place until
approximately 2000 when leadership from various organizations decided that there needed to be one,
revised set of standards applicable to all mediators.”> AFCC convened a symposium and invited all
constituencies to come together to draft a revised set of standards.”> A number of dispute resolution
organizations joined the AFCC at meetings held over a period of two years, providing input from mental
health professionals, community mediators, non-attorney mediators, and attorneys.>* Thus, a diverse group
of professionals had a hand in crafting the current set of standards. In 2001, the Model Standards were
adopted by a majority of dispute resolution organizations and they are still in use today.

The 2001 Model Standards represent an additional step in the acceptance and refinement of a bur-
geoning field that has been developing for decades. The number of formal mediation certification programs
continues to grow, and the use of mediation to resolve family disputes has emerged as a standard practice
for resolving disputes.

In drafting model standards of practice for family and divorce mediation, organizations and leaders
in the family mediation field have been mindful of criticisms that have surfaced concerning the use of
family mediation. In her influential article, The Mediation Alternative: Process Dangers for Women,
Professor Trina Grillo argued against mandatory divorce mediation.”> Among Grillo’s concerns were that
mandatory mediation puts a woman, as the more “relational” party, at a disadvantage by forcing her to
speak in a setting she has not chosen and at a time she has not chosen, and that mandatory mediation
imposes a “rigid orthodoxy” as to how she should speak and make decisions, thus exacerbating the

2L Milne et al., supra note 6, at 9.

2 Ibid.
3 Ibid.
2 Ibid.

» Ibid.; see also Pearson et al., supra note 13, at 4 (noting that the public sector “relie[d] almost exclusively on

social workers and marriage and family therapists”).

Foster, Kelly, supra note 17, at 666.

See Model Standards of Practice for Family and Divorce Mediation, 2001, ii (working draft).

* Ibid.

* Tbid.

3 Interview with Andrew Schepard, Dir., Hofstra Law Sch. Ctr. for Children, Families, and the Law, in Orlando,
Fla. (June 3, 2011)

' Ibid.

2 Ibid; see also Schepard A., An Introduction to the Model Standards of Practice for Family and Divorce Mediation,

35 Fam. L.Q., 2001, 1, 11 [hereinafter Schepard, Introduction].

Schepard, Introduction, supra note 32, at 11-12; see also Interview with Schepard A., supra note 30.

Schepard, Introduction, supra note 32, at 11-12; see also Interview with Schepard A., supra note 30.

% Grillo T, The Mediation Alternative: Process Dangers for Women, 100 Yale L.J., 1991, 1545, 1549.
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imbalance of power between the woman and her divorcing spouse.36 Attempts by the mediator to correct
this situation would be problematic because it would force the mediator into an evaluative role (to
recognize and act on the imbalance of power), and a mediator may not have enough information or skill to
do this effectively without compromising her image of impartiality.

Concerns over power imbalances in family mediation have been addressed in the Model Standards,
particularly when there is a history of spousal or child abuse.”” Standards IX, X, and XI of the Model
Standards seem to be specifically aimed at addressing such situations. Standard IX provides: “A family
mediator shall recognize a family situation involving child abuse or neglect and take appropriate steps to
shape the mediation process accordingly;”*® Standard X provides: “A family mediator shall recognize a
family situation involving domestic abuse and take appropriate steps to shape the mediation process
accordingly;”39
process when the mediator reasonably believes that a participant is unable to effectively participate or for
other compelling reason.”® These standards stress the need for “appropriate and adequate training” of the

and Standard XI provides: “A family mediator shall suspend or terminate the mediation

mediator before a mediator undertakes a mediation where there has been child or domestic abuse.*’ Even
the attorney family mediators that we interviewed expressed a concern that not only are lawyers generally
ill-equipped to deal with such situations, but they are also ill-equipped to recognize child or domestic abuse
if the court or other agency has not conducted pre- mediation screening for them.

Regardless of their abilities to deal with such sensitive issues, it is clear that lawyers are entering the
family mediation field in larger numbers. Indeed, this lawyer colonization of the family mediation field has
been facilitated, in some jurisdictions, by bar associations charging non-lawyer family mediators with the
unauthorized practice of law (UPL).* The biggest areas of risk for a non-lawyer mediator involve applying
the law to a specific set of facts and drafting documents that can have a legally binding effect. Most UPL
prosecutions are directed at divorce mediators for drafting divorce settlement agreements.” Although the
prosecution of non-lawyer family mediator for UPL has been relatively rare, it has been argued that
because there have been cases where non-lawyer divorce mediators have been prosecuted for UPL, non-
lawyer mediation practice operates under the “shadow or threat of UPL regulations rather than under an
active enforcement regime.”** Operating under this shadow may put non-lawyers at a disadvantage when
competing with lawyers for family mediation cases.

III. Current Trends in Family Mediation
A. General trends

In considering general trends in family mediation, it is important to distinguish between two
different types of mediators: private family mediators on the one hand, and on the other, court-based

% Ibid, at 1549—50. For related critiques of family mediation and ADR generally, see Bryan P. E., Killing Us Softly:

Divorce Mediation and the Politics of Power, 40 Buff. L. Rev., 1992, 441; and Delgado R. et al., Fairness and

Formality: Minimizing the Risk of Prejudice in Alternative Dispute Resolution, 1985 Wis. L. Rev. 1359.

For concerns about power imbalances in these areas, see, e.g., Gagnon A. G., Ending Mandatory Divorce

Mediation for Battered Women, 15 Harv. Women’s L. J., 1992, 272.

3 Model Standards of Practice for Family and Divorce Mediation IX, reprinted in 35 FAM. L.Q. 27, 27-40
(2001).

* 1Ibid, Standard X.

" Ibid, Standard XI.

' Ibid, Standards IX cmt. B & X cmt. B.

Hoffman D. A., Affolder N. A., Mediation and UPL: Do Mediators Have a Well-Founded Fear of
Prosecution?, Disp. Resol. Mag., Winter, 2000, at 20.

# 1Ibid; Telephone Interview with David Hoffinan, Founding Member, Bos. Law Collaborative, LLC (Sept.16,

2011).
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mediators who are either employees of the courts or contracted out on an as-needed basis by the court.
Historically, court-based dominated in family cases. Some mediation experts have estimated that the vast
majority of court-based mediators in the late 1980s were mental health professionals.*> According to Peter
Salem, Executive Director of AFCC, one of the reasons for the dominance of mental health professionals at
this time was that “many family court offices evolved from family court counseling agencies, which often
required a mental health background as a condition of employment.”*®

Today, many mediators in court-connected settings are still mental health professionals, including
social workers and psychologists.*” In fact, numerous court-connected programs have very few mediators
with legal backgrounds on their staffs.*® The main reason that mental health professionals continue to
dominate is that, indeed, many court-based mediation programs tend to focus on custody issues rather than
property division.* Some court-connected mediation services are limited to parenting plans only.”
Attorneys still appear on the rosters of court-appointed mediators, but the extent varies based on the
financial incentives provided within different jurisdictions.51 In some jurisdictions, attorney-mediators
make considerably less money mediating for the courts than they could in private practice.”> While there is
no evidence that lawyer-mediators are more effective than non-lawyer mediators, it is the lawyers who are
building successful private family mediation practices.”

When family mediation began decades ago, “it was a new field and everyone was jockeying for it.”>*
However, some lawyers were initially opposed to family mediation.”> One main reason accounted for this
early pushback from attorneys: They feared that mediation would cause them to lose business.”® However,
many initially skeptical lawyers started to mediate when they discovered that mediation could lead to a
happier client with a bill paid in full.”” Another particularly important factor leading to an explosion of
attorney involvement was the promulgation of statutes and rules mandating mediation.”® With the
promulgation of these rules came increased support from the bar for mediation.”” Mediation also became a
way for attorneys to supplement their incomes and perhaps reduce the tension between the parties by trying
to resolve disputes in a less adversarial manner.”” The present dominance of lawyers in private-sector
mediation is also partially due “to the fact that lawyers are the major referral source for private mediators,”
and in some circumstances, even judges have been unwilling to refer cases to non-lawyers.’’ Bernard
Mayer perhaps summed up the chain of events most succinctly by noting that “[t]he law profession at first

*Interview with Peter Salem, supra note 16.

“© Ibid.

*"" Milne et al., supra note 6, at 9. Some states, including California, require child custody mediators to be mental
health professionals because they often take on multiple tasks, including custody evaluation. See, e.g., Cal. Fam.
Code § 1815, West 2004 & 2012 Supp.

See Mayer, supra note 2, at 70.

“ Ibid.

O Milne et al., supra note 6, at 10.

Velikonja U., Making Peace and Making Money: Economic Analysis of the Market for Mediators in Private
Practice, 72 Alb. L. Rev., 2009, 257, 286 (noting that fees for mediators on court rosters vary by geography).

Ibid, at 281 (stating that lawyer-mediators make less money mediating than from doing “other legal work™).

See Mayer, supra note 2, at 70; see also Velikonja, supra note 51, at 281 (noting that “the majority of full-time
mediators in private practice are lawyers”); Interview with Bernard Mayer, Ph.D., Resident Professor of Conflict,
Werner Inst. of Negotiation and Disp. Resol., in Orlando, Fla., June 3, 2011. Mayer believes that it is increasingly
difficult for non-attorney mediators to succeed in private practice, particularly in the family arena. However, he
notes a distinction in certain areas such as community, environmental, and international mediation where attorneys
are not as dominant.

Interview with Bernard Mayer, supra note 53.

Telephone Interview with Nancy Palmer, Family Lawyer and Mediator, June 9, 2011.

1d; Velikonja, supra note 51, at 283.

Interview with Nancy Palmer, supra note 55.
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resisted mediation and then co-opted it.”®* This article focuses on these trends in three states: Florida,
Illinois, and Texas. These three states provide a good sampling to examine these trends more specifically
because each has a distinct history of involvement with mediators of different disciplines in civil cases.
Also, the authors had established contacts in the family mediation community in each of the three states,
thus facilitating the interview process.

B. Trends in three states
1. Texas

The State of Texas sets forth its policy “to encourage the peaceable resolution of disputes” through
ADR in the Texas Civil Practice and Remedies Code, first adopted in 1987.°> The Code outlines the
responsibilities of the courts to carry out procedures in support of the state policy.** Recognizing the special
nature of family cases, the Texas Family Code allows for mediation of specific family issues by agreement
of the parties or by court order.”> Depending on the nature of the issue and a county’s available services,
mediation of family cases may be handled by either a private mediator, a Dispute Resolution Center
(DRC), or through a Domestic Relations Office (DRO).®® The mediation services offered through these
sources must be offered at a reasonable cost to the parties.®’” These provisions in Texas law are intended to
ensure that courts and parties utilize ADR to amicably resolve family conflicts prior to litigation.

Generally, Texas courts refer family cases to mediation before setting trial dates. Many counties
require mediation of family cases,” while others give preferential treatment to mediated cases when
scheduling hearings.”” To facilitate mediation, larger counties commonly establish both a DRC and a DRO
to provide low cost mediation to residents.”’ County DRCs utilize volunteer mediators who have met the
training requirements established by the state.”' Mediators who wish to be on court rosters in Texas must
have forty hours of classroom training in dispute resolution techniques.”” To mediate family disputes, “an
additional 24 hours of training in the fields of family dynamics, child development, and family law” is
required.”” DRC mediators may be professionals of any type, so long as they have met the training
requirements.”* In contrast, county DRO mediators are paid staff members,” who are mental health
professionals or attorneys, and they only handle issues relating to the parent—child relationship.”®

%2 Interview with Bernard Mayer, supra note 53.

% Tex. Civ. Prac. & Rem. Code Ann. § 154.002, West 2011.

% Ibid. § 154.003.

5 Tex. Fam. Code Ann. § 6.602, West 2006.

5 Tex. Civ. Prac. & Rem. Code Ann. § 152.002; see also Tex. Fam. Code Ann. §§ 203.001—.007 (describing the
stablishment of DRO’s in Texas).

7 Tex. Civ. Prac. & Rem. Code Ann. § 152.006; see also Tex. Fam. Code Ann. § 203.005, West 2008 (indicating

that fees for DRO services must be reasonable).

Midland Cnty., Tex., R. 2.4(b); see also Jefferson Cnty., Tex., R. 3(A), <www.co.jefferson.tx.us/dclerk/

rules.htm>; Lubbock Cnty., Tex., R. 4.45(B); Travis Cnty., Tex., R. 8.8(a).

Harris Cnty., Tex., Fam. R. 3.2.2, <http://www .justex.net/Courts/Family/LocalRules.aspx>.
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ferring to local DRC); Domestic Relations Office, Epcounty.com, <http://www.epcounty.com/DRO/>,

[11.04.2012].

See FAQ’s (Frequently Asked Questions), Disp. Resol. Center, <http://www.austindrc.org/information-

resources/fagqs.php>, [14.04.2012].

Tex. Civ. Prac. & Rem. Code Ann. § 154.052.

7 Ibid.
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Harris County, which has specific requirements for its family mediators. At the Harris County DRC, non-attorneys

are not allowed to mediate family cases on their own. Rather, they are required to co-mediate with an attorney.

Telephone Interview with Nick Hall, Dir., Harris Cnty. Disp. Resol. Ctr. (May 18, 2011).

Telephone Interview with Duane Gallup, former Alt. Disp. Resol. Coordinator, Dall. Cnty., Tex. (July 6, 2011);

see also Telephone Interview with Megan Ultis, Intake Coordinator, Harris Cnty. Domestic Relations Office (July

8,2011).
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Although public sector mediation (i.e., the DRC and DRO) is still somewhat professionally diverse
in Texas, the field of private family mediation is dominated by members of the bar. Like many other states,
family mediation gained popularity in Texas in the 1980s. While the field included more of a diverse group
of professionals when it began, today almost all successful private family mediators in Texas are former
judges and experienced attorneys.”’ It appears that there are very few private non-attorney family mediators
in Texas who are able to sustain a successful practice.”® In fact, several attorneys that wish to remain
anonymous stated that they do not know of any family attorneys who have ever suggested using a non-
attorney mediator. The overwhelming majority of the time, attorneys will only choose family mediators
who are also attorneys. The rare instances in which attorneys may send clients to mental health professional
mediators are when a case involves a degree of high emotion or conflict that a mental health professional is
particularly qualified to address.” In Texas, like in many other states, attorneys and parties can choose their
own mediators for court-appointed cases.™ If the parties are unable to select a mediator, then the judge
appoints one. In Texas, judges tend to prefer attorney-mediators who “get the cases done.”'

Houston, in particular, appears to be one of the Texas communities most committed to attorney
family mediators. Several attorneys, who wish to remain anonymous, could not recall any non-attorneys
mediating privately or even receiving referrals through the courts. Houston’s extreme position on family
mediation is evidenced by the Harris County DRC, which offers free mediation services.* In general, most
non-profit mediation centers select volunteer mediators from the ranks of all professional backgrounds.
However, while 85% of mediators in the Harris County DRC community-based program are not attorneys,
all family mediators at the DRC are required to be attorneys.* It is very unusual to find a free mediation
provider that requires all family mediators to be attorneys. At the Houston DRC, if a non-attorney is
interested in mediating a family case, he or she is required to co-mediate with an attorney.84

Several attorneys in Houston expressed similar sentiments that the field is comprised almost
exclusively of attorney-mediators and that non-attorney mediators would simply not get referrals from the
court or from other attorneys.85 In a survey conducted at the South Texas College of Law, the vast majority
of respondents said that at least 99% of mediators in their family cases are attorneys.*® When asked to
provide their preferences in choosing a family mediator, 75% said they prefer attorneys."’

Barbara Sunderland Manousso is one of the few successful private non-attorney family mediators in
Houston that we were able to locate. Manousso, who has a Ph.D. in Conflict Resolution, believes family

.. . . . 88
mediation is “very much an attorney’s business and always has been in Houston.” As Manousso

DROs deal with parent—child relationship issues).
. Interview with Norma Trusch, Mediator & Collaborative Att’y, Harris Cnty., in Houston, Tex., May 16, 2011.
Ibid.
" Ibid.
80 Qee, e.g., El Paso Cnty., Tex., R. 3.16(C); Friend of the Ct. Bureau, State Ct. Admin. Office, Michigan Custody
Guidelines 11; see also 16th Jud. Cir. Ct. of Jackson Cnty. R. 68.12 (“The parties may jointly and voluntarily
select any mediator qualified under Rule 88.05 and thereafter undertake mediation.”).
Interview with Norma Trusch, supra note 77.
2 Disp. Resol. Ctr. of Harris Cnty., <http://www.co.harris.tx.us/drc/>, [14.03.2012]. “Established in 1980, the
Dispute Resolution Center. . . is a non-profit corporation sponsored by the Houston Bar Association and funded
through Harris County.” Ibid.
“ Telephone Interview with Nick Hall, supra note 74.
Ibid.
% Interview with Carel Stith, Att’y-Mediator, Carel L. Stith, P.C., in Hous., Tex., May 16, 2011 (stating that he was
aware of only one non-attorney family mediator and that non- attorney mediators would not get referrals from the
court); see also Interview with Hon. Bruce Wettman, Dir., Mediation Clinic at S. Tex. Coll. of Law, in Hous.,
Tex., May 23, 2011.
S. Tex. Coll. of Law Frank Evans Ctr. for Disp. Resol., Family Mediation in Hous. Survey, May 6, 2011 (on file
with authors).
7 Ibid.
% Telephone Interview with Barbara Sunderland Manousso, Founder of Manousso Mediation & Alt. Disp. Resol.,
May 20, 2011.
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explained, “Mediation started from the law so the majority of mediators are attorneys.” Besides herself,
Manousso knows of only several other non-attorney family mediators in Houston who have managed to
develop a successful practice and earn money mediating.” The one area in Houston where we have located
attorney and non-attorney mediators is at the DRO. The DRO has eleven mediators, of which two are full-
time attorney-mediators and nine are non-attorney mediators.”’ Although the attorney-mediators conduct a
majority of the cases, the non-attorney mediators are also utilized to a great degree.”” The prevalence of
non-attorney mediators appears to be driven by the subject matter of the disputes. Specifically, the DRO
only handles cases that involve children.”

The Bexar County DRC in San Antonio utilizes attorney-mediators for its litigated family cases.
Specifically, it groups its family cases into two categories: community disputes and litigation disputes.94
Litigation family disputes are those which are already pending in court. In community cases, the mediators
are generally not lawyers; however, for its pending litigation family cases, the Bexar County DRC uses a
co-mediation model with at least one lawyer-mediator. The circumstances of the case might dictate that one
of the mediators is a mental health professional or some other sort of professional with a skill set suited to
the nature of the case.”

While the Dallas DRC does not require its volunteer family mediators to be attorneys, attorneys
there also make up the majority of the volunteer family mediators.”® The office has a total of nineteen
family mediators, five of whom are not attorneys. Two of the five are mental health professionals. Similar
to Houston, judges in Dallas prefer using lawyers for family mediation.”” Many practitioners have
confirmed the current attorney-driven nature of family mediation in Dallas. Lynelle Yingling, who has a
Ph.D. in mental health, explained the evolution over the past several decades. She noted that when she
conducted mediation trainings in the 1980s, her trainings were composed primarily of non-attorneys in the
basic 40-hour mediation training and half were attorneys in her family mediation training.”® The
interdisciplinary nature of the field began to change with the advent of “settlement week,”” which led to an
increase in attorneys attending the trainings. Yingling began noticing “attorneys taking over” throughout
the 1990s, as they got the message from the courts that “they would either be shut out or have to begin
mediating, so they did.”'”® Financial opportunities helped spur the increase of attorneys in the field, which
eventually caused Yingling and other mental health professionals to stop mediating because referrals were

no longer being given to non- attorneys.'"!

¥ Telephone Interview with Barbara Sunderland Manousso, Founder of Manousso Mediation & Alt. Disp. Resol.,

May 20, 2011.
" Tbid.
' Interview with Megan Ultis, supra note 75.
92 .
Ibid.
* Ibid.

% Telephone Interview with Nancy Oseasohn, Intake Mediation Manager, Bexar Cnty. Disp. Resol. Ctr., July 7,

2011.
Ibid. Richard Orsinger, a family attorney in San Antonio, noted that in the early 1980s when mediation first
became popular in San Antonio, parties were pro se. See Telephone Interview with Richard Orsinger, Att’y,
McCurley Orsinger McCurley Nelson & Downing L.L.P, June 18, 2011. These pro se parties would go to
attorney-mediators for advice. However, because some saw this as a conflict of interest, this model was replaced
by the model most often seen today, namely parties accompanied by counsel who would go to an attorney-
mediator who did not give advice.
” Telephone Interview with Kim Martinez, Dir., Disp. Mediation Servs., Inc., June 21, 2011.

Ibid.
% Telephone Interview with Lynelle Yingling, Ph.D, J&L Human Sys. Dev., June 21, 2011.
» Two settlement weeks are required per year in Texas counties with populations of 150,000 or more. Tex Civ. Prac.
& Rem. Code Ann. § 155.001, West 2011. During settlement week, courts must facilitate voluntary settlements.
See ibid. Section 155.003 states that “[a]ny attorney currently licensed in the state may serve as a mediator during
the settlement weeks.” Ibid.§155.003.
o Interview with Lynelle Yingling, supra note 98.

Ibid.
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Galveston County, Texas has a similar pro-attorney bias in the mediation arena. Dan Amerson, an
ordained member of the clergy, runs a successful full-time mediation practice in Galveston County, Texas. He
mediates all types of cases but focuses a significant amount of his attention on family cases. Amerson
confirmed that family mediation has certainly become more attorney-driven in Galveston County and in the

rest of the state.'??

Over the past decade, he has seen an increasing number of attorneys going into the field,
due in part to referrals and in part to the fact that attorneys need to supplement their income.'” Also, there is
“simply just a bias towards attorney mediators,” where Texas is still all about the “good old boys system.”'**

An outlier in the attorney-preferred family mediation process in Texas appears to be Travis County,
which includes Austin. The Travis County DRC is not as attorney driven as other jurisdictions. Of the fifty-
eight family mediators at the Austin DRC, twenty are attorneys.lo5

There are several factors that appear to account for the trend toward attorney dominated family
mediation taking place throughout Texas. First, there was an early incidence of civil case mediation in the
state. Mediation styles in civil cases (caucus style shuttle diplomacy) may have influenced the development
of family mediation.'” Indeed, a prominent family mediator in Houston says that the shuttle diplomacy
model has become much more common in family cases than in civil cases.'’” In family cases, he explains
that the parties are seldom, if ever, brought together in joint session, even at the beginning of the
mediation.'”® Second, is tort reform. Attorneys finding it difficult to make a living doing tort litigation post-
tort reform have moved over to the family field and brought with them their litigious mindset. Third,
several interviewees suggested an additional factor is that Texas is the only state that allows jury trials for
custody disputes.'” Finally, attorneys throughout Texas have expressed their belief that attorneys have
cornered the court-appointment process because they provide contributions that help judges get re-elected.
The quid pro quo is not something any of these sources have wanted to be identified as saying (nor have we
cited to them in any other capacity to make sure that they remain anonymous).

2. Florida

110 .
Since its

The Florida Court System has employed mediation for the past several decades.
inception in the state, mediation has flourished as the Florida legislature and judiciary have created one of
the most comprehensive court-connected mediation programs in the country.''" “Prior to 1987, mediation

programs for county and family cases were in operation, and legislation authorized . . . judicial referral of

102 Telephone Interview with Dan Amerson, Mediator, Galveston Cnty., Tex., June 20, 2011.

% Ibid.
"% bid. Amerson supported his claim through anecdotal evidence. When he took a forty-hour mediation training in
Houston in 1999, he was told that he had just wasted his time and money by taking the training since mediating is
“only for attorneys.” Amerson, of course, has proved them wrong.
At the Travis County DRC, the public has a choice between two mediation models for family cases: a community-
based mediation model, in which the parties are not guaranteed an attorney-mediator, and a civil litigation
mediation (CLM) model where the parties are guaranteed an attorney-mediator. The community-based model only
costs $50 while mediation with a guaranteed attorney-mediator costs $200. Telephone Interview with David
Huang, Case Manager, Travis Cnty. Disp. Resol. Ctr., June 21, 2011.
For discussions of mediation styles in civil cases, see, e.g., Alfini J. J., Trashing, Bashing, and Hashing It Out: Is
This the End of “Good Mediation”?, 19 Fla. St. U. L. Rev., 1991, 47; Riskin L. L., Understanding Mediators’
Orientations, Strategies, and Techniques: A Grid for the Perplexed, 1 Harv. Negot. L. Rev., 1996, 7; Welsh N. A.,
The Thinning Vision of Self-Determination in Court-Connected Mediation: The Inevitable Price of
Institutionalization?, 6 Harv. Negot. L. Rev., 2001, 1.
s Interview with Hon. Bruce Wettman, supra note 85.

Id.
i?ﬁ See Tex. Fam. Code Ann. § 105.002, West 2008.
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cases to family mediation programs.”1 2 Court-based family mediation programs have grown from fourteen
in 1988, to forty-five presently.'”” “[T]he Florida Statutes were broadened in 1987 to grant trial judges the

59114

authority to refer any contested civil matter to mediation.” " Today, in circuits in which a family mediation

program has been established, courts “shall refer to mediation all or part of custody, visitation, or other
parental responsibility issues.”'"

All mediators in Florida who wish to be selected by the courts to mediate must obtain a rigorous
certification by the Florida Supreme Court.''® What makes Florida unique is that mediator certification is
premised on a point system.1 "' To qualify as a mediator, an applicant must have enough points for the type
of certification sought.''® Family mediator certification requires a bachelor’s degree and at least 100 points;
these points must be obtained through training, experience and education, and mentorship.'"® According to
the Dispute Resolution Center, which is housed in the Florida Supreme Court building, there are 2,168
family mediators certified by the Florida Supreme Court."”” Of this total, 1,127 are non-attorneys and 1,041
are attorneys.'>' The DRC Mediator Reporting System shows the following breakdown of ~ the non-
attorney family meidators by profession:

Mental Health Professional = 398; Business = 80; Teacher/Professor = 93;
Accountant = 63; Physician/Dentist = 2;
Government Employee/Administrator = 93; Military = 8; Other = 123.'*

Until recently in Florida, only attorneys were certified to mediate non-family civil cases, while non-
attorneys could mediate family cases.'> Moreover, to become a certified family mediator through the
Florida Supreme Court, until recently, one had to be an attorney, have an advanced degree in mental health,
or be a certified public accountant.'**

Family court mediation programs in Florida are staffed by full-time on-site mediators, contract
mediators who are used on an as-needed basis, or both.'*> Many courts use contract mediators, since they
are less costly than hiring additional full-time staff mediators. Contract mediators are paid a set fee or an
hourly fee for each case mediated, unlike other states such as Texas, where mediators on the court rosters
charge their own fees.'*®

12 g, See, e.g., Interview with Hon. Bruce Wettman, supra note 85; Alternative Dispute Resolution, Fla. State Cts.,

<http://www.flcourts.org/gen_public/adr/adrintro.shtml>, [14.03.2012].

See, e.g., Interview with Hon. Bruce Wettman, supra note 85; Alternative Dispute Resolution, Fla. State Cts.,

. <http://www.flcourts.org/gen_public/adr/adrintro.shtml>, [14.03.2012].
1d.

"5 Fla. Stat. Ann. § 44.102(2)(c), West 2003.

"6 See Fla. Stat. Ann. § 10.100, West 2010.

"7 1d.§ 10.105.

"8 1d.§§ 10.100-10.105.

" See id. §§ 10.100,10.105.

129" See Dispute Resolution Center Mediator Reporting System, Fla. State Cts., <http://199.242.69.70/pls/drc/drc
main_screen>, [3.02.2012]. This number is based on running “search for mediator” “demographics” and then
selecting “family” for “mediator type.”

121 Id

122 Id

12 See Proposed Standards of Prof’l Conduct for Certified and Ct.-Appt’d Mediators, 604 So. 2d 764, Fla. 1992
(approving Fla. R. Certified & Ct.-Appt’d Mediators 10.010, 1992, codified as amended at Fla. Stat. Ann. §
10.100).

' In re Amendments to the Fla. Rules for Certified & Ct.-Appt’d Mediators, 762 So. 2d 441, 449, Fla. 2000; see also

Sup. Ct. of Fla., Annual Report 17, 2006.

See Sup. Ct. of Fla., Comm’n on Trial Ct. Pepformance & Accountability, Recommendations for Alternative

Dispute Resolution Services in Florida's Trial Court 43, 2008, <http://www.flcourts.org/gen_public/court-

services/bin/ADRMediationReport08-2008.pdf>.

Velikonja, supra note 51, at 267 (stating that “[sJome states regulate mediator fees”); see also Fla.. Disp. Resol.

Ctr., Florida Mediation & Arbitration Programs: Acompendium, Sharon Press ed., 18" ed. 2005, 84-86 (listing

standard fees for mediators in each judicial circuit in Florida); see also Harris Cnty., Tex., Civ. Ct. at Law, No. 4,
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Court mediation programs in Florida are still a mix of attorneys and non-attorneys (particularly
mental health professionals), although it varies by circuit and county. In the 15th Judicial Circuit ADR
Program in Palm Beach, there are four full-time staff mediators.'”” Only one of these four is a lawyer, and
that lawyer also happens to have a mental health degree.128 On the other hand, thel5th Judicial Circuit
maintains a roster of thirty contract mediators, many of whom are attorneys.'” These contract mediators
are paid approximately $125 for a two-hour session.'” In the 9th Judicial Circuit in Orlando, there are
twenty-eight contract family mediators, nineteen of whom are attorneys.131 The other half represents a wide
array of professionals, including therapists and CPAs."** In some circuits, there are relatively few attorneys
mediating through the court. This may be due to the fact that mediators on many of the court rosters are
only paid a minimal amount. However, one of the non-monetary benefits of mediating that leads attorneys
to join the court rosters is to gain experience.

Though the current breakdown of mediators in Florida is much more interdisciplinary than the
mediation breakdown in Texas, the numbers, however, are all relative. Looking at where the mediation
breakdown started in Florida shows a dramatic turn toward attorney involvement. Mel Rubin, a prominent
attorney-mediator and mediation trainer in Miami explained that family mediation thirty years ago in
Florida was “primarily dominated by therapists.”133 Bill Moreno, ADR Director for the 15th Judicial
Circuit, recounted a circumstance remarkably similar to that found in the early days of Texas mediation,
namely that attorneys were not nearly as enthusiastic about mediation as their therapist counterparts.'** The
reasons for this lack of enthusiasm are certainly multifaceted, but one of the more interesting ones is the
fact that attorneys initially balked at the idea of being told that they would need a third party to help them
negotiate. It was not until attorneys realized that having a neutral party involved was beneficial that they
eventually became interested in mediating themselves.'*®

The shift toward attorney-mediators is reflected in the numbers. Today, there are only 398 mental
health professionals on the Florida Supreme Court certified family mediator roster out of a total of 2,168."*
This is approximately 18%, a major decline since a time not so long ago, when therapists were the driving
force in the mediation landscape. While non-attorneys are still heavily involved in the Florida court
137 Mediation experts see a
paradigm shift in Florida that is comparable to the direction of Texas, although not quite as extreme.
Nevertheless, non-attorney mediators in Florida face tough odds if they want to earn their living from
mediation.'*® The majority of mediators, and in particular, non-attorney mediators, “do not quit their day

mediation programs, private family mediation is “top heavy with attorneys.

Mediation Instructions, Harris Cnty., Tex., Civ. Ct. at Law No. 4, <http://www.ccl.hctx.net/civil/4/Mediation
%?20Instructions%20for%20Case%20Parties.pdf>, [14.03.2012] (stating that mediators on the court rosters in
Harris County, Texas can charge up to $400 per party).
EZ Telephone Interview with Bill Moreno, Alt. Disp. Resol. Dir., 15th Jud. Cir. Ct. of Fla., July 14, 2011.
129 %:‘11
130 4.
Bl 2011 Family Mediators, Ninth Judicial Cir. Ct. Offla., <http://www.ninthcircuit.org/programs-services/dispute-
resolution-services/family mediators.shtml>, [10.04.2012]; see also Telephone Interview with Genie Williams,
Dir., 9th Jud. Cir. Ct. of Fla., Disp. Resol. Servs., July 14, 2011 (confirming the breakdown in professions).
Ninth Jud. Cir. Ct. Offla., supra note 131; Interview with Genie Williams, supra note 131.
Telephone Interview with Mel Rubin, Att’y-Mediator, Miami, Fla., May 20, 2011; see also Telephone Interview
with Charles Castagna, Att’y-Mediator, Clearwater, Fla., July 27, 2011 (confirming that therapists dominated in
the early years).
s Interview with Bill Moreno, supra note 127.
1d.
1% See Dispute Resolution Center Mediator Reporting System, supra note 120. The numbers were based on running a
search through each occupation under the demographic “search for mediator” function. Id.
Interview with Bill Moreno, supra note 127
Interview with Mel Rubin, supra note 133; see also Interview with Charles Castagna, supra note 134. These
experts were hard pressed to name many non-attorneys who generated substantial income from mediating.
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jobs,” says attorney-mediator Helen Stein of Divorce Without War in Miami, Florida."* Some experts say
there are definitely non-attorney mediators out there but they do not know if they are actually mediating
and making money off of it.'** Other experts believe “it is an exception for non-attorneys to make a living
off mediating.”141

3. Illinois

Similar to Texas and Florida, family mediation has been utilized within the Illinois court system for

the past three decades or so.'**

Unlike Texas and Florida, however, the use of family mediation has not
been as widespread within the Illinois court system nor has large civil case mediation or private family
mediation been as pervasive as it has been in the other two states. We discussed this phenomenon with two
experienced Illinois mediators, who attributed Illinois’ tendency to lag behind to the lack of leadership at
the top of the judiciary.143 When we pointed out to them that there clearly was judicial leadership at the top
in Florida but no similar development in Texas,'** they responded that there had been high level judicial
antipathy in Illinois towards mediation at times, but that doesn’t seem to be the case at present.'*> Although
a professional Illinois mediators group, the Mediation Council of Illinois, has been in existence since 1982,
one experienced mediator exclaimed that “the mediation community in Illinois is not a strong one. It is so
insular it is amazing.”'*°

Family mediation has been extensively used in the Circuit Court of Cook County (Chicago), Illinois
since 1982."" The Domestic Relations Division of the Circuit Court of Cook County orders virtually all cases
involving disputed custody and visitation arrangements to mediation in its Marriage and Family Counseling
Service (MFCS).148 This is a free service provided by the court system and amounts to approximately 2,400
cases each year.'*” MFCS does not mediate financial issues in divorce matters, “largely as a concession to the
matrimonial bar back in 1982.”"*°

For most of its history, MFCS has been staffed by mediators drawn predominantly from the mental
health professions."”! In 1991, Corinne (Cookie) Levitz became the first lawyer-mediator at MFCS.'>* There
are approximately nineteen full-time mediators in the MFCS, including five attorneys and fourteen from other
professions, mostly mental health."”® When she was hired, Levitz said, “I was looked at like I was from
another planet. There was a perception among mental health professionals who were mediators that they

139
140
141
142

Telephone Interview with Helen Stein, Att’y-Mediator, Divorce Without War, in Miami, Fla., Aug. 1, 2011.
Telephone Interview with Helen Stein, Att’y-Mediator, Divorce Without War, in Miami, Fla., Aug. 1, 2011.
Interview with Charles Castagna, supra note 133.

For excellent sources of information on all aspects of court mediation in Illinois, see Resolution Systems Institute,
<http://www.aboutrsi.org/>, [14.03.2012].

Interview with Corinne (Cookie) Levitz, Bd. of Dirs., Ass’n for Conflict Resol., Chi. Chapter, in Chi., I11., July 7,
2011; Interview with Susan Yates, Exec. Dir., Resol. Sys. Inst., in Chi., Ill., June 28, 2011.

While the Supreme Court of Texas has not taken an active role in the development or promotion of mediation
within the state, it certainly has encouraged other members of the state judiciary to play a leadership role. Most
notably, Chief Justice Frank Evans of the First Court of Appeals has been widely considered to be the “father” of
ADR in Texas.

Interview with Corinne (Cookie) Levitz, supra note 143; Interview with Susan Yates, supra note 143.

Interview with Brigitte Bell, Principal & Founder, Brigitte Schmidt Bell, P.C., in Chi., Ill., June 30, 2011.

See Illinois Court ADR Sourcebook, Rsi’s Ct. ADR Resource Ctr., <http://courtadr.org/sourcebook/programs.
php?ID=3&b1=proc&b2=65& menulD=69&menuanchor=anchord&submenulD=73&submenuanchor=anchord>,
[14.03.2012].

For descriptions of the MFCS program, see Sharon Zingery, Zingery Sh., Levitz C. (Cookie), Royko D., Screening
for Domestic Violencein Family Mediation Cases, in Innovations in Court Services, Erickson C. A. ed., 2010,
41,41-60; and Illinois Court ADR Sourcebook, supra note 147. The description herein of the MFCS program is
drawn from these sources as well as our interview with Corinne (Cookie) Levitz, supra note 143.

Illinois Court ADR Sourcebook, supra note 147.

Interview with Corinne (Cookie) Levitz, supra note 143.

Illinois Court ADR Sourcebook, supra note 147.

Interview with Corinne (Cookie) Levitz, supra note 143.

Illinois Court ADR Sourcebook, supra note 147.
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134 Although there was some

155

owned family mediation because they understood the divorce dynamic.
suspicion towards her at first, she believes that attorney-mediators have generally been accepted over time.

Each MFCS mediator normally handles two cases per day and each mediation session lasts
'3 The expectation is that each case will have an intake session and then two

mediation sessions."”” If necessary, a third session can be scheduled if it is before the court status date.'™®
2159

approximately two hours.

Levitz explained, “We don’t feel pressured to get it done quickly.

One of the major changes in family mediation that the interviewees noted is a greater sensitivity to
domestic violence issues, particularly in the court programs. In the past, when most of the experienced
mediators were trained under the “Haynes model,”'® they were taught to keep the parties together. Levitz
recounted an incident that apparently was a turning point in this regard:

In 1989, there was a picket line by a domestic violence advocacy group at the AFCC conference
in Chicago demanding that family mediators and others take domestic violence into account before
proceeding with family mediation. As a consequence, MFCS started a domestic violence committee.
When I arrived at MFCS, they were very serious about this issue. I am convinced that screening for
domestic violence is absolutely essential and am concerned that some lawyer mediators may not do
it, but mental health professionals are not necessarily sensitive either. It’s really a mediation thing. If

you are not trained that way, you don’t do it.'"'

Brigitte Bell, a private attorney-mediator with many years of experience and dedication to the field,
expressed a similar belief about insensitivity to domestic violence issues and generalized it more broadly to
the emerging lawyer family-mediator community:

As more attorneys try to mediate, there is more of a belief that settlement is the main goal and so
mediators tend to be more evaluative. But, the lawyers who hold themselves out as mediators are
unversed in mediation. They are not sensitive to the need for confidentiality, for example, and
certainly not sensitive to the need for domestic violence screening. They don’t see the need to screen.
They believe they know how to handle [domestic violence].'®*

Bell believes that the number of attorney-mediators has grown considerably and that the term
“mediator” has come to be used a bit too loosely: “Back in 1985, no attorneys wanted to do [mediation].
Now, if an attorney is a GAL [(guardian ad litem)], what they do tends to be called ‘mediation.””'**

The private family mediators we interviewed expressed a belief that the Illinois Family Bar generally
was not inclined to refer their cases to mediation: “Family lawyers tend to want to hold on to their cases
and do it all.”'* Bell explained further: “The family bar is interested first and foremost in their livelihood.

They are not going to send cases to mediation that look good to them. They only send difficult issues that

% Interview with Corinne (Cookie) Levitz, supra note 143

155 Id

%0 Ibid.

7 Tbid.

% Ibid.

% Tbid.

10 John Michael Haynes was known by many as the “father” of modern divorce mediation. Haynes was the founding
president of the Academy of Family Mediators and has trained over 20,000 mediators worldwide. Paula M.
Young, A Connecticut Mediator in a Kangaroo Court?: Successfully Communicating the “Authorized Practice of
Mediation” Paradigm to “Unauthorized Practice of Law” Disciplinary Bodies, 49 S. Tex. L. Rev. 1047, 1055 n.17,
2008.

Interview with Corinne (Cookie) Levitz, supra note 143.

Interview with Brigitte Bell, supra note 146.

' Ibid.

' Ibid.
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they can’t deal with.”'% Bell explained that for this reason, she receives very few mediation referrals from

family lawyers. She gets most of her mediation referrals from therapists and satisfied clients. However, she
noted that there is an increased willingness by lawyers to act as mediators:

They see the need to add another tool to their toolkit, because they are hungry. But, family

lawyers don’t refer their cases (for mediation) to other family lawyers. There is too much

competition for cases. If they do make a referral to another lawyer there is usually a quid pro quo that

that lawyer will also refer a case to him or her.'®

Thus, even though private family mediation apparently is increasing, there still are not a lot of
referrals to private family mediators (particularly for cases involving financials) in Illinois (particularly
Cook County).

Although she generally agreed with Bell that private divorce mediation has not been widespread in
Illinois, Karen Shields, a private mediator who served as a domestic relations court judge for thirteen years,
believes that this is changing.'®’ She explained that the success of the MFCS program has been a major
factor in encouraging the use of private mediation, as well as the education of judges in mediation. Like
Bell, she believes that the competition for cases within the divorce bar is an inhibiting factor; she explained
this sentiment by asking: “Why would a divorce lawyer take his case to another divorce lawyer to
mediate?”'® Thus, she believes that most of the best-known divorce mediators have been non-lawyers.
Shields’ success as a family mediator might also, in part, be attributed to the fact that she is not an active
member of the family bar, but rather practices family mediation exclusively through JAMS.'®

Although there clearly is a burgeoning interest in family mediation among Illinois lawyers,
particularly in Cook County, it would be premature at best to characterize it as “lawyer colonization™ of the
family mediation field in the same sense that we have used this phrase in connection with developments in
Texas and Florida. The staff mediators in the MFCS program are still predominantly non-lawyers and
family lawyers are reticent to refer cases for mediation to other family lawyers with mediation training.

In other Illinois counties where there are family mediation programs, other cultures are emerging
that may more accurately be seen as “lawyer colonization.” One of the private mediators in Cook County
stated: “Lake and DuPage Counties don’t have a MFCS, but they have lists of preapproved mediators and
they tend to play favorites.”' "

Lynn Gaffigan, a prominent family mediator in Lake County, Illinois, presented a more nuanced
explanation of family mediation development in the suburban counties Chicago, particularly Lake,
McHenry, and DuPage Counties.'”" She stated that the courts in these areas became interested in sending
divorce cases to mediation in the 1980s and 90s for a variety of reasons, and they turned to the local bar

.. 172
associations to draft rules:'’

The bar associations naturally looked to provide an opportunity for new business to their
members and drafted the rules in a way that only attorneys would be qualified to be mediators. Some
of us became concerned. We have always believed very strongly that family mediation benefitted
from being an interdisciplinary field, and we advocated for this with the local courts and the bars.

"% Ibid.
1 Tbid.
1:; Interview with the Honorable Karen Shields, Mediator, JAMS, in Chi., Ill., June 24, 2011.
Ibid.
19 JAMS, Resolution Experts, is, by its own account, “the largest private alternative dispute resolution (ADR)
provider in the world.” About JAMS, Jams: The Resolution Eexperts, <http://www.jamsadr.com/aboutus_
overview>, [14.03.2012].
Interview with Brigitte Bell, supra note 146.
Telephone Interview with Lynn Gaffigan, Mediator, Lake Cnty., Ill., Oct. 14, 2011.
Id. However, Gaffigan also noted that in several counties, mental health mediators were brought onto the early
committees involved in establishing the rules. Id.
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They had a reason to feel comfortable with the notion of non-lawyers as family mediators because

they had used therapists as custody evaluators.'”

Thus, the court lists and available pool of family mediators in these counties are currently interdi-
sciplinary, but court appointments are highly dependent upon judicial preferences.

Judges like to appoint people they know. They know attorneys but also might appoint non-
lawyers they have come to know as custody evaluators. When a case is mandated to mediation by a
court early on and there are volatile issues, this might have some judges think in terms of referral to a
non-lawyer mediator with a therapy background.'™

Other factors that may encourage greater lawyer involvement with family mediation in Illinois are the
Uniform Mediation Act (IUMA) and the related explosion of local rules governing the mediation of major
civil cases in various Illinois circuits. Illinois passed the Uniform Mediation Act in 2002.' Section 10 of the
TUMA provides as follows: “An attorney or other individual designated by a party may accompany the party
to and participate in a mediation.”'”® Pursuant to the [TUMA, attorneys may now attend mediations conducted
under a court program'’’ that may previously have barred or discouraged attorney presence. Moreover,
beginning in the mid-1990s, nearly half of the Illinois circuits adopted court-ordered mediation programs for
major civil cases.'”® As these programs develop, attorneys most likely will become more familiar (and
comfortable) with the mediation process by representing parties in mediation or actually serving as mediators.

Now that the Illinois Supreme Court has mandated that all Illinois circuits adopt local rules for
custody mediation, it remains to be seen whether the “downstate” counties will establish an interdis-
ciplinary pool of family mediators. Analogizing to the experiences in some of the suburban Chicago
counties, a prominent family mediator and trainer offered the following hunch: “In downstate counties, it
will depend on judges’ familiarity with mental health professionals regarding whether the courts turn to
lawyers exclusively.”179

C. Emerging themes

In this Part, we discuss and suggest explanations for some of the trends emerging from our research.
We have grouped them into five general themes.

1. Divorce is Ultimately Governed by the Law

The role of a mediator is to help facilitate settlement discussions. Therefore, there has been a
generally held belief that mediators do not necessarily “need substantive knowledge of the areas in which
they mediate, including the law.”'® However, that generally held belief has been questioned in the family
law field. Some have observed that family disputes are perhaps unique because divorce mediations require
mediators to address legal issues.'™ As one commentator noted, the issues that must be resolved in a
divorce mediation “‘inevitably involve legal ques‘cions,”’182 Even if the contested issues in a divorce are
limited to child custody and visitation, statutory child support guidelines and shared parenting requirements
usually come into play. The discussions over these issues and agreements reached in divorce mediations are
guided by the law and end with a final decree in the court to finalize the divorce. Accordingly, “[1]egal

"7 Ibid.

7 Tbid.

' See I1l. Unif. Mediation Act, 710 ILL. COMP. STAT. 35/1-16, West 2007.

7710 ILL. COMP. STAT. 35/10.

77 Tbid.

'8 For a review and critique of the local rules governing these programs, see Schmitz S. J., A Critique ofthelllinois

Circuit Rules Concerning Court-Ordered Mediation, 36 Loy. U. Chi. L. J. , 2005, 783.

Interview with Lynn Gaffigan, supra note 171.

Foster, Kelly, supra note 17, at 668.

"1 Tbid.

82 Schoenfield N. M., Turf Battles and Professional Biases: An Analysisof Mediator Qualificationsin Child Custody
Disputes, 11 Ohio St. J. on Disp. Resol., 1996, 469, 481 (quoting Coombs R. M., Noncourt-Connected Mediation
and Counseling in Child - Custody Disputes,17 Fam. L. Q., 1984, 469, 493).
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institutions remain at the center of the family law system.”'™ As Mnookin and Kornhauser observed,
parties in a divorce case do not bargain over finances and custody “in a vacuum”; rather, “they bargain in
the shadow of the law.”"** Since there are specified rules that govern the dollar amounts for alimony, child
support, and other financial issues, divorcing couples negotiate with a general understanding of what would
likely happen if the case went to trial.'®>

Due to the legal considerations throughout the divorce process, the first thing many people think
about when they are getting a divorce is that they need a lawyer. It is certainly understandable why parties
would feel they need the protection and assistance of a lawyer, given the legally enforceable consequences
that follow."*® Divorcing couples want more than simply assistance with the process.'®’ They want to know
that what they are agreeing to is consistent with what others have done in similar situations. The parties in a
divorce want to be reassured, especially if they are unrepresented. Therefore, many unrepresented parties
want attorney-mediators who know the law and, if represented, many represented parties want attorney-
mediators who can deal with their lawyers effectively.'®®

The importance of creating an enforceable divorce decree also draws parties to attorney-mediators. If
one of the parties violates the decree, it may not be enforceable if the decree was not specific enough or

1% Mediated settlement agreements must also avoid any family code vio-
191

was flawed in some respect.
lations."”® Having an attorney to help navigate these legal issues helps reduce client anxiety.

Given all these legal issues, the prevalence of attorney-mediators may also be the result of non-
attorneys leaving the field. Elinor Robin, Ph.D. — a mediator and mediation trainer in Boca Raton, Florida -
said, “Some non-lawyers decide to get trained in family mediation because they want to help families in
crisis, but ultimately leave when they come to see that there is a legal aspect to the divorce.”'> She
explained that non-lawyer mediators “tend to feel overwhelmed because of their own lack of knowledge in

the legal realm, and they may be concerned with unauthorized practice of law charges.”"”

For this reason,
family mediation training requirements in some states, such as Florida, require that mediators receive
specific training in family law, including child support calculations, equitable distribution, as well as
financial training in subjects such as tax considerations in divorce.'”*

Even with enhanced training, however, many non-lawyer mediators come to realize there is indeed a
legal aspect to mediating divorce cases, and they may feel unqualified to deal with the law and prepare the
necessary legal documents.'”> When parties are represented, the tendency is that lawyers choose attorney-
mediators. Therefore, many non-attorney mediators are relegated to mediating pro se cases where the
mediator is typically the one to draft the agreement. Robin feels that you must have the ability to draft
agreements if you are mediating with pro se parties because there are no lawyer representatives in the room
to draft the agreement.'”® This places non-lawyer mediators in a “catch-22” since it is the non-lawyer

mediators that end up doing the most drafting.'’

' Salem P., Improving Our Family Courts and Services: A Call fo Interdisciplinary Collaboration, Unified Fam. Ct.

Connection, Winter, 2011, at 7, 7.
Mnookin, Kornhauser, supra note 1, at 968.
%3 See ibid.
1% See Mayer, supra note 2, at 69-70.
7" See ibid. at 70.
' Interview with Andrew Schepard, supra note 30.
"% Interview with Hon. Bruce Wettman, supra note 85.
" Interview with Nick Hall, supra note 74.
P! See Capuzziello P. T., An Interdisciplinary Approach to Handling Divorce Cases, Unifies Fam. Ct. Connection,
Winter, 2011, at 2, 4.
o Interview with Elinor Robin, Ph.D., Mediator and Mediation Trainer, in Orlando, Fla., June 4, 2011.
Ibid.
% See Fla. Disp. Resol. Ctr., ADR Resource HAND BOOK, July 2011, 139, 168, <http:/www.flcourts.org/
gen_public/adr/bin/ResourceHandbook2011/2011ADRHandbookTabSMTSP.pdf>.
Of course, it should be noted that not all attorney-mediators are necessarily familiar with family law either.
Interview with Elinor Robin, supra note 192.
¥ Ibid.
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2. Lawyer territorialism

Historically, lawyers were the last profession to jump on the proverbial mediation bandwagon. Many
lawyers originally felt threatened by mediation and feared that it would take away business. Therefore,
attorneys initially preferred to take an arms-length approach to mediation. However, as family attorneys
became more involved in the private mediation community, they started limiting their referrals to attorney-
mediators. More specifically for family mediators, the family law community is comprised of a very close-
knit group of practitioners, and they often refer mediations to their fellow colleagues.'®® This phenomenon
is a common practice that is not limited to the legal community: “Intra-professional referrals are common
because people are more likely to know and trust those in their own network.”'”” For example, mental
health mediators may be more likely to receive direct mediation referrals from mental health professionals
treating divorcing spouses.zoo More recently, a larger number of attorneys are entering the ADR field. Due
in part to increased ADR programs and course offerings at law schools, more lawyers are now trained in
ADR. Exposure to these ADR opportunities in law school also makes new attorneys more aware of the
benefits of and avenues available for resolving disputes outside the courtroom. The shift toward a lawyer-
centered family mediation pool is also the result of the fact that “the courts are the lawyers’ playground and
family mediation is generally dependent on court activity.”*’" Additionally, for many experienced litigators,
ADR offers a welcome reprieve from the grind of the litigation process. These attorneys’ exposure to the
harms caused by protracted litigation has also led some to genuinely believe in the merits of ADR.2*

Lawyers tend to control the mediator referral system, particularly when the parties are repre-
sented.”” Some see attorneys as gatekeepers of the mediator selection process.m4 If the parties are
represented, the attorneys will almost always choose an attorney-mediator.””> To generate business, many
attorney-mediators make it a point to reach out and network with family attorneys because they are the ones
who will refer cases to them. A number of those interviewed indicated that many family lawyers have
established family mediation practices through quid pro quo arrangements with other family lawyers
seeking to develop a mediation practice.””

Furthermore, it is often the case that lawyers want an attorney-mediator to deliver bad news to the
clients and help persuade their client to settle. Attorneys seek attorney-mediators so they can provide a
reality check to their client and the other side.””” Attorneys with difficult clients may especially seek out

attorney-mediators to assist with this. >
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199
200

See Velikonja, supra note 51, at 282 (stating that attorneys are the primary source of mediation business).
Interview with Peter Salem, supra note 16.

These mental health mediators may be mediating a higher percentage of cases before parties hire attorneys to
review their agreements. E-mail from Gregory Firestone, Ph.D., Dir., U. of S. Fla. Conflict Resol. Collaborative,
to author, Nov. 16, 2011 (on file with authors).

Ibid.; see also Interview with Lynn Gaffigan, supra note 171.

Interview with Bill Moreno, supra note 127.

Interview with Bernard Mayer, supra note 53.

Velikonja, supra note 51, at 282

Interview with Kim Martinez, supra note 96.

For example, a family attorney who is trying to develop a mediation practice may ask other family attorneys to
refer mediation cases to him or her in exchange for referring mediations to them.

Telephone Interview with Perry Itkin, Att’y-Mediator, in Fort Lauderdale, Fla., Aug. 3, 2011. Itkin went on to say
that he disagreed with this practice. “There is a misconception that lawyers have while representing their clients in
mediation. They think that attorney-mediators can give legal advice or properly frame probative questions without
crossing the line into the ‘unauthorized’ practice of law.”

However, others point out that attorneys are sometimes more likely to refer cases involving difficult clients to a
mediator with a mental health background as that mediator may possess greater interpersonal skills to successfully
conduct the mediation. Gregory Firestone points out that mental health professionals bring valuable skills to the
mediation process, and many divorcing couples need or seek mediators with the necessary interpersonal skills to
help the parties under a great deal of emotional stress. E-mail from Gregory Firestone, supra note.
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3. Divorces and Divorce Decrees Have Become More Complicated
From a Legal Perspective

Family cases referred to mediation have become increasingly complex. “‘Compared to disputed
divorce cases in the 1980s, contemporary disputed divorce cases. . . involve families with more serious and
multiple problems.”’209 In addition, there has been a rise in nontraditional families, and within these non-
traditional families, numerous issues have been emerging, such as “allegations of domestic violence, child
abuse, and substance abuse.”' While the advent of no-fault statutes have simplified the grounds for
divorce,”'" the scope and complexity of property and asset distribution has increased, as issues regarding
stocks, intangibles, and tax consequences continue to emerge in distinctive forms. In addition, child custody
has become more complicated. The default in custody cases used to be that the mother received custody, but
that is no longer the case.”’* For instance, as Richard Orsinger has noted about custody decisions in Texas,
“we’ve fractured the custodial position by mandating joint managing conservatorship.”*'® It might seem that
the move toward awarding joint custody would make the decision easier to manage, since lawyers are less
inclined to fight over which parent should receive sole custody. However, the preference for joint custody
may just as likely add other complexities associated with how and when decision-making responsibilities will
be addressed.”™

Mirroring the increased complexity in family cases, the divorce decree itself has become more
complicated.”"> Many argue that because divorce decrees are so complicated and lengthy, lawyers are the
preferred mediators to navigate the legal requirements and draft the complex decree. For example, the
requirements for divorce decrees in Texas are extremely detailed and specific. Texas divorce decrees could
be fifty pages or more if children are involved.”'® In addition to the length of the form itself, the language
of these forms can be particularly legalistic.”'” While non-attorney mediators with sufficient training may
very well be able to navigate these forms, even the appearance of complexity makes it likely that clients
will be more inclined to want to rely on an attorney.

4. Increasing Number of Pro Se Parties and Never Married Parents
A big trend in family courts today is the rise in pro se parties. The economic downturn has

inevitably led to an increase in pro se parties, as couples seeking divorces simply lack the resources
needed to hire attorneys.”'® Also, many couples who use court resources regarding child custody,

29 Salem P., The Emergence of Triagein Family Court Services: The Beginning of the End for Mandatory

Mediation?, 47 Fam. Ct. Rev., 2009, 371, 377 (alteration in original) (quoting Saposnek D. T., Commentary: The

Future of the History of Family Mediation Research, Conflict Resol. Q., Fall-Winter 2004, 37, 38.).

Pearson J., Court Services: Meeting the Needs of Twenty-First Century Families, 33 Fam. L. Q., 1999, 617, 618-19.

2" Chanen J. S., And Then There Was None, 96 A.B.A. J., Nov. 2010, 12, (confirming that all states permit no-fault
divorce). Although all States today Permit no-fault divorces, divorcing litigants may still plead fault as a basis for
requesting a disproportionate award of the community estate or child custody. Kazen B. A., Division of Property at
the Time of Divorce, 49 Baylorl. Rev., 1997, 417, 426.

22 Schepard A. I, Children, Courts and Custody: Interdisciplinary Models for Divorcing Families, 2004, 14-19.

23 Interview with Richard Orsinger, supra note 95; see also Tex. Fam. Code Ann. §153.131(b), West 2008 (stating

that “[i]t is a rebuttable presumption that the appointment of the parents of a child as joint managing conservators

is in the best interest of the child”).

Alternatively, Richard Orsinger has found that disputes over decision-making responsibilities are fairly easy to

resolve. Interview with Richard Orsinger, supra note 95. For example, Orsinger explained that [y]ou can require

consent of both parties for a decision to be made, allow either parent to consent, allow either parent to veto, or

require the parent with exclusive decision-making authority to consult before making the decision. If consent of

both spouses is required, you can have a third party tie-breaker, such as having the child’s primary physician’s

recommendation prevail if the parents disagree.

Interview with Andrew Schepard, supra note 30.

See Interview with Carel Stith, supra note 85; Interview with Norma Trusch, supra note 77.

See Interview with Carel Stith, supra note 85; Interview with Norma Trusch, supra note 77.

See Braz A., Out of Joint: Replacing Joint Representation with Lawyer - Mediation in Friendly Divorces, 78S.

Cal. L. Rev., 2004, 323, 361.
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visitation, and child support are not married.?'” These unmarried parents represent a significant portion
of the pro se parties in family courts. According to one Florida attorney, between 60% and 80% of
family cases in Florida involve pro se parties.zzo Many parties feel that having one attorney-mediator is
cheaper than each party having separate counsel.

Beyond monetary concerns, some pro se parties may seek a lawyer-mediator due to an increased level of
comfort. Some argue that lawyer-mediators can add value to the mediation process for pro se parties because of
their legal knowledge and familiarity with the judicial process. Lawyer-mediators are barred from providing
legal advice, but they can provide legal education. For example, in a divorce case, an attorney-mediator may
provide the parties with information regarding the state’s marital property system or inform the parties of the
factors a judge might consider if he or she was to render a decision on the case.”*' Thus, as one commentator has
noted, the “lawyer-mediator’s ability to bring the law — or at least the shadow of the law — to the mediation table
is significant.”** Finally, a lawyer-mediator is in a better position to assist the parties in drafting a mediated
settlement agreement that complies with legal requirements.”>® Lawyer-mediators, therefore, could offer pro se
parties many of the advantages of separately represented parties without the added costs.

Finally, while a large percentage of families cannot afford legal representation, a significant number
of divorcing couples choose to forego the lawyer model for reasons driven by concerns other than cost.”**
Many couples simply do not want to fight, and they see lawyers as destructive and adversarial.” As
Lynelle Yingling observed, couples often believe that “attorneys tend to escalate the conflict.”?*® Similarly,
Bernard Mayer noted that many people just do not want attorneys taking over the process.227 A desire to
avoid the lawyer model and proceed pro se has also been caused by “generational” considerations.””® As
Helen Stein explained, “[a]dult children of divorced parents saw the destruction of the adversarial divorce
process firsthand, and they want to avoid that.”**

5. Changes in Mediation Practices Caused by Fiscal Constraints

Many court-sponsored mediation programs have experienced significant cut-backs in recent years.
Court service agencies typically provide free mediation services or offer mediation for a nominal fee. An
AFCC survey conducted between 1998 and 2004 “found that 92[%] of family court service agencies
offered mediation.””® However, many court-connected mediation programs are challenged by limited
resources from budget cuts, leading them to struggle with reduced staff and growing caseloads of
increasing complexity.””' In the same survey, “[48%] of family court service programs surveyed reported
increased workload for staff. . . ; 39[%] experienced a reduction in direct service staff; 31[%] reduced
administrative staff; and 24[%] reduced supervisory staff.”**>

" See U.S. Census Bureau, Statistical Abstract of the United States: 2011, 56, <http://www.census.gov/prod/2011

pubs/ 11statab/pop.pdf>.

Interview with Elaine Silver, Att’y-Mediator, in Orlando, Fla., June 3, 2011.

Braz, supra note 218, at 359.

2 1d. at 352.

3 However, attorney-mediator Perry Itkin believes that lawyers in their role as family mediator run a serious risk of

crossing over into the “unauthorized” practice of law if they draft the mediated settlement agreement and use

boilerplate forms they have created for their family practice instead of state-court-sponsored forms. See Interview

with Perry Itkin, supra note 207.

s Interview with Elaine Silver, supra note 220.
1d.

226 Interview with Lynelle Yingling, supra note 98.

*7 Interview with Bernard Mayer, supra note 53.

% Interview with Helen Stein, supra note 139.

R

30 Salem, supra note 209, at 373, 377 (citing Babb B. A., George Ferrick & Stephen R. Grant, Presentationat the
Annual Conference of the Association of Family and Conciliation Courts, Seattle, Wash.: AFCC Ct. Servs. Task
Force Report, 2005).

> Ibid at 377.

2 Ibid.
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While many court programs have full-time, on-site staff mediators, financial restraints simply do not
allow many programs to continue to hire enough full-time staff to keep up with their caseloads. Therefore,
courts will likely contract out to local mediators and pay them a minimal flat fee for their services. In fact,
some court mediation programs have turned solely to contract mediators to reduce costs. A second
approach that states have taken when the available funds are not sufficient to hire contract mediators is to
use state employees who may not have sufficient time and experience mediating.””

Regardless of who is chosen to mediate, financial considerations may also have an impact on court-
connected mediation sessions by limiting the amount of time available for any one mediation.”** This
shortened time frame can have a significant impact on the resolution of the dispute. As one commentator
noted with regard to court trends limiting child custody mediation to one session, “more difficult cases with
multiple serious issues most likely will not be given sufficient opportunity to settle.”*> Thus, paradoxically,
by shortening mediation session, courts may have to incur increased costs of litigation because the parties had
insufficient time to work out the dispute in mediation sessions. The increasing complexity of cases also
increases the chances that one mediation session will not be sufficient. Almost half of the family cases in
court (about 10% of all divorcing families) involve high conflict families who cannot settle their disputes in a
brief mandated mediation session and who consume a disproportionate share of family court service staff
hours. >
Because of the need to settle disputes in more limited mediation sessions, there is an “increasing
pressure to be deal cutters” even though most mediators were trained in the facilitative approach.*” To deal
with more cases and shorter mediation sessions, court mediators thus have become increasingly directive.”®
The pressure to quickly settle cases may lead to what has been referred to as a muscle mediation process in
which the mediator essentially shapes the agreement rather than empowering the parties to do s0.2% “[BJehind
closed doors, many court-connected mediators acknowledge that they cannot conduct a facilitative mediation
process if they are to meet the expectations of their workplace.”**" These mediators express concern at “being
caught between a rock and a hard place” because they are forced to provide quality mediations in a condensed
time frame that they believe is not enough to do their job effectively.**!
mediator, some argue that the process employed “certainly isn’t real mediation.

Because private sector family mediation is now primarily attorney driven in many regions, inevitably it

So while their title is officially
2,242

has become more evaluative,”* with attorney-mediators separating the parties from the beginning.*** These
general trends can be seen in the specific practices in individual states. For example, Yingling has
estimated that in the Dallas area, the parents in private family cases only see each other face to face in

2 Interview with Susan Berg, Fam. Ct. Manager, 5th Jud. Cir., in Orlando, Fla., June 3, 2011 (explaining how this

has happened in some areas of Florida).

In Florida, court subsidized mediation sessions are limited to two to three hours. Sup. Ct. Offla., Comm’non Trial
Ct. Performance & Accountability, supra note 125, at 6.

Salem, supra note 209, at 378 (quoting Kelly J. B., Family Mediation Research: Is There Empirical Support for the
Field?, 22 Conflict Resol. Q., 20043, 29.).

2% See id. at 381.

»7 Interview with Bernard Mayer, supra note 53.

2 Ibid.

27 Ibid.

20 Salem, supra note 209, at 378.

1 Ibid.

2 Ibid. (quoting an unnamed mediator and court services supervisor).

* See Guthrie Ch., The Lawyer’s Philosophical Map and the Disputant’s Perceptual Map: Impediments to
Facilitative Mediation and Lawyering, 6 Harv. Negot. L. Rev., 2001, 145, 180 (“[L]awyers operate according to a
standard philosophical map that predisposes them to practice law and mediation in an evaluative rather than a
facilitative way.”); see also Interview with Mel Rubin, supra note 133. Rubin, an attorney-mediator in Miami,
believes that ethnicity also plays a role in mediation styles. For example, he believes that parents who are Latino
have a habit of setting up the mediator to be more evaluative. They tend to refer to attorney-mediators as
“Doctor,” and they want an opinion similar to one they would get from a doctor.

Interview with Hon. Bruce Wettman, supra note 85.
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approximately 10% of mediations.”*® In terms of private mediators’ styles, Florida appears to mirror Texas.
While joint conferencing used to be common practice, now people have to argue for it.**® Given these
common circumstances, it is understandable why many people believe that family mediation today,
particularly among private attorney-mediators, more closely resembles settlement conferencing. The goal is
simply to get an agreement done, and unfortunately, this task-based goal has become the driving force in
many mediations.

The reasons for a shift to an evaluative approach are not just limited to the background of the
mediator. The attorneys representing the clients have also played a critical role in shaping the current
mediation styles used by mediators. Lawyers representing the clients tend to dictate how the mediation will
run. Many attorneys are reticent to keep the parties together in the same room and will demand that the
mediator separate the parties from the beginning. While numerous attorney-mediators prefer to use an
evaluative style, other mediators, who might prefer a less directive style of mediation, succumb to the
attorneys’ requests because they want to be hired again. In addition to demanding a certain mediation style,
some mediators report that attorneys have the mediator assist with discovery during the first half of
mediation sessions.”*’” Some attorneys come to mediation sessions with boxes of discovery materials in

hand, as if they were preparing to go to trial*** Such activities seemingly convert “mediation into litigation

99249 h 99250

without rules,
According to one mediator who wishes to remain anonymous, “family mediation is no longer client
based mediation focused on party empowerment, but rather, it has become an attorney-driven process.” The

with lawyers acting as “a star player” rather than “as a coac

client-centered process, which is the cornerstone of “pure” mediation, has been lost. To some extent, it
appears that family mediation has lost its distinctiveness and has become nothing more than a case
evaluation forum.

IV. Conclusion

These trends and emerging themes in family mediation point toward a more lawyer-dominated
process and away from a party-centric process. Particularly in the private sector, lawyers are colonizing the
mediation field. Lawyers and judges are referring cases to attorney-mediators and generally shunning
mediators from other professions. Ostensibly succumbing to expressed preferences of lawyer
representatives, these lawyer-mediators have tended to adopt a more directive or evaluative orientation that
relies on shuttle diplomacy and marginalizes the joint session. In this setting, the divorcing spouses have
less of an opportunity to express themselves and will need to rely on their lawyers to reach an agreement.
Mediation will thus offer a lessened opportunity to realize its full potential as a dispute resolution
alternative.”'

As the family mediation field loses its interdisciplinary character, it will also become less distinctive
in the public sector. Although court-sponsored custody mediation programs may continue to be staffed
primarily by mediators from the mental health professions, fiscal constraints may lead to the elimination or
downsizing of many of these programs. Parties and their lawyer representatives will most likely turn to
lawyer-mediators in the private sector or rely on other court- sponsored alternatives to resolve their

5 Interview with Lynelle Yingling, supra note 98. In the early 1990s when Yingling began seeing more attorneys in

her trainings, she had an eye opening experience when an attorney basically verbally attacked her saying that she

did not know how to mediate because she “wanted to keep the parties together in the same room.” Id.

Interview with Mel Rubin, supra note 133.

Interview with Norma Trusch, supra note 77.

> Ibid.

9 Interview with Lynelle Yingling, supra note 98.

20 Qee Schepard, Introduction, supra note 32, at 24.

> See, e.g., Hinshaw A., Mediators as Mandatory Reporters of Child Abuse: Preserving Mediation’s Core Values, 34
Fla. St. U. L. Rev., 2007, 271, 276 (“[T]he greatest benefit of using mediation in divorce and child custody cases
is its ability to increase the quality of the parties’ communication to address emotionally charged issues.”).
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differences. If resource-strapped courts develop “triage” models,”* fewer parties are likely to be offered
mediation. Moreover, those that are offered mediation may be provided with abbreviated mediation
sessions that are no less likely to add value to the communications of the parties than private-sector
mediations offered by lawyer-mediators.>>’

Thus, lawyer colonization of the mediation field is likely to result in a less distinctive dispute
resolution alternative and a lessened adherence to mediation’s core values, particularly party self-
determination. Once seen as the primary means for assisting in the private ordering of divorce disputes,
family mediation may be relegated to a secondary role. If family mediation is to continue to be viewed as a
viable dispute resolution mechanism, lawyer-mediators should feel challenged to offer something more
than a settlement conference. Otherwise, divorcing spouses and their lawyers may choose alternative
services such as collaborative law, early neutral evaluation, parenting coordination, or cooperative
negotiation agreements.”*

The future of family mediation may thus be closely tied to the future of lawyering. To the extent that
a return to mediation’s core values will be seen as the key to maintaining mediation’s primacy, the lawyer
who is trained in a collaborative, problem solving tradition is most likely to have the capability to meet this
challenge. These future lawyers most likely will also be inclined to be supportive and encouraging of the
inclusion of mediators from other professions in the family mediation field.
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