3306 IOIH60603@0
600693309

ALTERNATIVE DISPUTE
RESOLUTION

63 obgymo
Yearbook

2012



FPIROBFRKRIIRD

2012



IVANE JAVAKHISHVILI TBILISI STATE UNIVERSITY

NATIONAL CENTER FOR ALTERNATIVE DISPUTE RESOLUTION

Alternative Dispute Resolution

Yearbook

2012



03563 X0356033NTNL LOBLITMBOL A1BOTNLOL LOBLITZBNVM J6N3IGLNGIGN

RO30L OTEIMH6IGNITN dO0ROBI3ISNL 6OBGNMBOITIAHN GIEGN

e33NL JCV3Ih6IBNICN 313364335

Vazefrgaee

2012

N3020LOL
=917 96030mLOGIGNL
M 353M3BIITMaD



d;nd3560 MgEsdGmea Chief Editor

05 3o dnmegmo (bemmo 3Gme., obey) Irakli Burduli (Full Prof., TSU)
333bEAymagdgmo MgEsd@mEa Executive Editor

30mM30 (3960(335dg (sbm(z. 3Ome3., obe) Giorgi Tsertsvadze (Assoc. Prof., TSU)
basMgesdgom 3gmemgans: Editorial Board:

Bomns Ro@odgoma (sLobE. 3Gme., oby) Natia Chitashvili (Assis. Prof., TSU)
9356 ob65d0s (sbobE. 3Mma3., by) Levan Janashia (Assis. Prof., TSU)

bgcrobogmemolb g3o8megds o890 ggemo boerbol g3memobblngmgdol domggom o o8gfmoz0b dygei-
29870 IBoBgdol bogmmsdmmnbm gobzocmsemgdol bosggbgmb (USAID) dbstwosdymoo goboos

dgbsdemgdgemo.
gambocndo g3odmorfdyemn dobgomemgdgdo g3m905360b 5538mm9dL o dgboderms o godmboogoglb
USAID-0bs @ 5dd-0b dorsgfmdob dybgonemgdgdb.

Publication of the yearbook is enabled by the generous support of the American people through the
United States Agency for International Development (USAID).

The contents are the responsibility of the authors and do not necessarily reflect the views of USAID or the
United States Government.

- EAST-WEST
o,
(ZUSAID |GEORGIA {14551

Jsmomdbsgamgdol  @sdma0093mmdabs
@ bodsmomgdMogo godmog@gdob 3GmgdGo

NCADR

SOUTH TEXAS

[COLLEGE OF LAW]

© mdomobob 1bagg@mbodg@al 3odmd(393mmds, 2013



LOMRIZO

33013356 0633533020
8IRNSCNNL N6BI85%05I380 LIFOHOITNL LAMIXNL LOLESIICT 3HMBHOFITNN o oo oo vvve i 7

KETEVAN IREMASHVILI
INTEGRATING MEDIATION IN A LAW SCHOOL CURRICULUM . . .. . ce o vttt e et e ottt et et e e 18

306396 J MIAM3N&HNII
8IRNIGNS — LNOEXT 010608ILH 13T IO 01 IX LOFIH IO B JNLI) 8063100155800
3IHL3IIEN3S LOIm 0103 NLIT 808MICGRNTIBNL bOTIIFIXDT . oo oo 26

BARBARE OKROPIRIDZE
MEDIATION — NOVELTY IN MODERN GEORGIAN JUSTICE AND DEVELOPMENT PERSPECTIVES BASED
UPON INTERNATIONAL PRACTICE . . .« v et e e ettt ettt ettt ettt e ettt ettt ettt ceeeieaenn 55

LO3MB6 &535330N
bLO6MEOH M JTLNSCNNL BOIMIIENST3NbO RS 8063001069300 BIERIEGNISN LOdoHNIIIZMIN . . . 17

SIMON TAKASHVILI
NOTARY MEDIATION DEVELOPMENT AND IMPROVEMENT TRENDSIN GEORGIA ... ..o viunnn 93

CHRISTOF BERLIN
ALTERNATIVE DISPUTE RESOLUTION IN B2C-CONFLICTS (CONSUMER ADR) -
THE EXPERIENCE OF THE GERMAN CONCILIATION BODY FOR PUBLIC TRANSPORT (SOP) . ... .....uvv vun.. 105

I6OLEMT 3IMTN60
B3N 8M33059300 OLEIHE0EN I FIONIRN) ITESHIIISNLO Lo
986G ISLISNL JMETTINIBIN . o oo i et e e e 108

KIMBERLEE K. KOVACH
NEW WINE REQUIRES NEW WINESKINS: TRANSFORMING LAWYER ETHICS FOR EFFECTIVE
REPRESENTATION IN A NON-ADVERSARIAL APPROACH TO PROBLEM SOLVING: MEDIATION . ... ........ .... 111

34083360 4. 3M3540N

060N 30617 boFN&HMIBL OO L3060 FIHIICb: (B1J() - HMIITXNGC ROIbOLRIS TX)

G613ISNL EIO63M0L3BO6):

NI&H0LENL JONNSNL 3omLOIF6Y, %001 06 JTXN3HIBN0NISL 3081w 0GES0]

I 3513900 8ORIFHI: TLNOGNS (AILNOSIIGMNBO) . o vov it it i e 139

KIMBERLEE K. KOVACH

LAWYER ETHICS IN MEDIATION: TIME FOR A REQUIREMENT OF GOOD FAITH
WESTLAW LAWPRAC INDEX

AMS ARBITRATION, MEDIATION, SETTLEMENT OR OTHER FORMS OF ALTERNATIVE DISPUTE RESOLUTION . . . .. 174



340333620 3M3540

OL3MISE01S JONNIS 8IRNSGCNIIN): SJITNNSLNERNLNITHISNL LoSFNHMISS
(JIOINCLNE6LNLNITHIBN0 GLIOIEIFE00 PHIT) . o oo e e e i e e 180

MICHAEL TSUR, SHAI MELCER
THE GLOBAL MEDIATOR - BIRTH OF A CONCEPT . . .« e ittt ittt i 188

3004 BIMN, 3ON 3ITBIMN

830X TIm() TRNOEMM() — SMIECITCOINL LOBORIE . v vvov it i i e 200
MICHAEL TSUR

THE ART OF WRITING A MEDIATION AGREEMENT: AN INSTRUCTIONAL MANUAL . . ... ..o viviiiiiinnn. 216
35038 GIMN

8IRNSCNNL 3F019668I30b SIBNL IIR3I60L EILMI6I3S: bobILIIRLIO6IL N N6LS JIGNISN . .. 222



Jd3013356 163353302 0*

3905600 0663300 Id LIFIGOROL LIMKROL LILE IR IGMNdHIFIA0**

1.39bsg5man

o Mmel dgobeymadl dgmos0ob 0bbGaGGo bodstimggmml Bsmmmadbagmmgdals

LobE 93930 s MedEgbo 0di3g3e ob aEEabE ool d3HmPgbonmo 3nmENEalL gobmymaygm be-

Bomo, Mogmoe asbbaggMmg@ns. 3obmbdn gobbmM(309mgdmma (33momgdgdal 3Mod@nzado
©obgMag0bamaal sMagMmomn mmbabdngdolb go@eMgdss bLagomm. asbbsgmommgdoo 36033b6gmm-

30605 890005(300b dgbobgd asbsmmgdal gogM(39mgds, gfma bMng, 3GHm39L3n Remyma 3o d-
&03mbgdol B3Mmbobs s, dgmeyg dbMog, dImIbIsmgdmabomgol (Lodmaswgdabamgal) LEmMN
abogbomgdals' 30Bmegdol gboo.

0565870060m39 306mdg330 Ig0s(305Lm8b 8393306 9dmn bszombgdal gobbomgs gsbbs-
3N0MgdNma© 3G mGo aobs 0Mmab@gdalb 6Mgdn. gMmoa dgbgogzom, sbgma 0bGgfgbo bLo-
JoBmggmmb bLsdmdsmogm LodGBmsgbm 3mwgdbdo? g@sbomads (33mnmgdgdds 35dmabgns. s¢b0d-
byemo (33momgdgdoom (3om3gmmo &ndab bLogdgdg Fgmos(z0s ozl LobodsGmmmda asbboegal
bogomEgdygmm babsdommdow 0dss. ond3s, »oMmabagommadymm® dgons(30s, Hmamms ©az0L
35056943980b 394560b30, 50bndbymo (33momgdgdal dg@obsdmy (s 3odmnygbgdmes. LLL -0l sbe-
™m0 Mganmomgdoo d3ox0me 35dmngzzgoms dgmasnob 8603369mmds o ¢30MaGgbmds @segab
a56boemgals 36m(39L3o.

b0bodmgdomg LEGS gbdnsbgds Ladsmmmal bgmmada dgmosz0nlb LBsgmadol 3HMdmyg-
3sb. 30badbyyemn b gnmba bGs@nsdo gsbabamgds ayGoanma gsbosmmgdalb 3obbgdobs s nmn-
om0 3Mmxgbool sGbab gobbsdrmgMmal dsomgmuMac.

2. 39005(305 MmgmM(3 ©530b 3303693980b Ladyomgds

390005300 ©530L 30oby39@ 0L 989G N0 s 0bmzs30mca 39dsbndns. ol ImsdEgdL dm-
039 dbMggdL FmE0lb Fmadamszgdslb dgbsedy, bgo@Gamua dmbsbomol 3gdzgmdoom. dbstgoms

* aobbogmomgdmmo dommds A8l 8obBsgmgdgmb, Gohsio gem HmL, HmIgmdsz Bodsbamabs, Hm-
a3 bEIbE s LEIYEIBmE Jmsdogmbs, Mmam 3 JobBagemgdgemo.
**  Babodgdomy LEsGns gdysfgds s3@malb dag@ 2009-2010 Bengdda 3530bg@mbal nbaggMbodg@da
(Log@mo, 833) 3mabogmn og@oonmn gobsommgdal mgdedy Bo@omgdam 33mggelb. 3gmggzs aob-
bm@ogmes  3oMbgaob gmboab bEG3gbwanl Gofmamgdda gzMmadoobs o s8mbogmgm gzeHm3ol
93946930L  gEmzgbyema (593-b) Ladgmb dbsmmoggom. 33mgzedn ©eg0dbomgdama dmbsdegdgda
03101360b 03@™MML ©s o6 BomImaagbl M3 bogy omMgal 3oMmbganl 3mMm3mEaznabs o @3 Ladgmb
dgbgamgdgdb.
mgbemgmdon  bado@mggmmdn dgmasinalb babgmbmmgdoo 3mddgwgdl oGsgdma abb@adndo,
Hndmol bogdosbmdsy 360d3bgmmgbow gdngbgds dgmnsnal 3mabogn 36ab3039dL. sxmbadbymals
dogomoma godmeagds badsMmggmml dGmanl, xsbdGomgmmdobs s LmgnsmyMa s3g0b Lado-
BabEOEMLmsb oMmbgdymoa Lodgma30bm Fgmoszanl LsdLsbyFa, HmMIgmoz gRMmEAMYMme 0053L5dL
Lodgma(30bm LygHmdn Bomdmdmdamo o390l Hgammoafgdabs s gosbyzg@olb &YbEgdl (ab.
28/12/2011 (33momagdgdal 3s3980 Neb665-6L Ladomggmmb bdmgoghor Lo 3obmbdwmgdemm o4 do
(33@0gdgdol g§obol dgbobgd). Lsdgwoznbm dgmoszonl Ladbabyob bLsgdosbmdal dgbBagms
B0bodmgdomyg LEsGb Fobsbo o6 oMol s ©admyzogdgma 33mg30lb Logsbos. odzs, dma-
b3oMgdmol asbsmmgdol mgombsbMoboom, smEomgdgmew Mbos 50060dbmb, HGmE Lsbdmasmgdal
8096 3gm0s(300L 0bLEBOGMEGL sMOgMmma3sMm3s68s 338 mogabmagsm sMabbmEn gogmgbs dgad-
mgds 0gmbomb 3ob 8mmmeabby.
0b. bagdoMoggmmb bodmdomogm bedmmzgbm gmeogdLbol XXI" 0830 - ,LobsdsEnmm Fgmnsgns”.



dmol 3m3mboga3ool gomdxmdgbads 39mobbdgdal domBggsl abobogh 80bbsr.? wdmogmgbo,
03 890005(300L 30dmamBg3l, 4o06y39@0mgdal Bomgdol 3om@gdmmgdal Abamggdobomgol o-
30bEgdss. bLbmMgo 830@m3 3gmos@mmo bomdmeagds 3Mm3gbob o o@s bogdob god@mdfnga
306 93mg0930L 94L3gMEoE. JgLnsGmMa LGMoGga0mo© 0ygbgdl dmmo3sMszgdal 3Mm3gbals
dofmzgol IMogomegmmazsb dgomegdl dbsmgms dm@al dgmebbdgdol dnmbgzal 3abboo.

390005(300b 3OM(39L0 BmMBsbamgmagseb d53mddgmgdom bgozol Bmambmal. dbsmgms Bom-
dm3oggbmgdl 1bos dgLBg3gom Mboman, LbmMaw dgogobmb dgwmas30ol 3Gim(3gLbol sBAdEmmg-
35, 56 d90bEmb 3MmMbmgdal aosby398 0l sm@gmbs@nzgdal gobbomaobab. Mmeabs dbs-
Fgms BamImomagbmadl Moo sbgmo dmgbammdals godmgmagbs, 3gos@mMa moge@ ,o0de-
mgdL“ Bom, nggdMmb d53mJ3ggdomaw, IMdemgdobs s Lagsfommm dgogagdol gomgsmababyg-
30baob mogobyxmaee. dgosGmmo mbGs@Maw 0ygbgdl 3Mm3gbol doMmmzalb Lowsgggdl, Hm-
©9boeg Iboggdo bobEo 3mDo(30930006 Bodgnmo 068 9MLgdal asdmgzmgbol g6 dodysgh.* sem-
603690 d0bobdndstormmae bmMm(309mads MHmamtg IbaMggdmsb 0bongosmn® LaomdMgd-
do, 5bgzg bLogHom gsbboemgals EH™UL.

0E0bGgdo (903M3o@¢q00) 3gmns(308dn Lbgswsalbbzs gmm3am dmbsbomgmdgb. Mdmagmyg-
Lo oMol dbsmgms BamdmIswaqgbmom 9Mm39ds 3gns300b 3Gm(39Ld0. Y830 o6 oMal go-
dmEogbamo 0@ob@ds dgos@mmal bagsmdgmaz 3maMamb. mGngg 3gdmbggzeda gsbamgamalb-
B0bgdgmos sMo9Mmn oEgdomn s MYIMYMBmo Gog@mMoa, MmImgdos gobbbgsggdymom sobes-
bgds 3gns(300b 3Gm(39Lby.

3900053000 B5M3mM3sabmom Rsmgabomgzgol s@gm3o@b LEMMsw 1bos 3dmbogl gosd-
900 dgns300b 360d369mmmds - Mmam(z 3obo 3Gm3gbol, obg Jobssmbob. gnsznal 3Gm-
(390 9©3mM3380b IBENESE 3mngbE ol dobndsmM nbgrgmmMdamgdsl dmombmal gl aowsbysg-
&b oG gMbo@n39d0L Bgbabagd. batobbosbo 3mbLmm@ozns megzobmsegsm ammobbdmdl 3emagb-
&obdmgob Jgns(300L MomMdsdg 56 Fbmemme 306036905L, 5odg ol go8mygbgdol 3oMe@g-
LeMdgdalb Eg@sm Mo gobbamgsl. ogolb gosabyzg@ ol sm@gfMbs@nggdol dgisbgdabsl sogm-
3580 9bs 3md39093wqlb domB3M693mal Lowzgmgbm 0b@gMgbowsb aodm3nbsmy.’3mmngb@ab
566369300 3Gm (3980 a5bLs3MPGHIdMmo 360d369mMbs gonzob bmM3gd0l o335 gboggds. ©

2©3M 350 Imbsbamgmds 39030090 magobmogom LabaMagdmms 3mngbGobasmgals. dm-
539 3batg bocggdemmol s3m3sGnl 3mAbabyFgdom ©s bsgMmama nbGgMgbol s 3dsymenemg-
dob 3909L 39M39d@0gob 0dgbl, oMy 3sb doMmEm dgdmgdes. 830b doybgoage, asbomgs-
mobbnbgdgmos sg3m3s@ob dmbsbamgmdsbmab ©s393306Mgdgmoa abs bLoMommggdo, M3, 0mGab-
8900l 3Emggbommo 3mENEab gomgemobbobgdom, dgbadmms ©sdsdM 3mmgdgmn asbrgl dg-
©05(300L 3MM(39L0L g8gE Mo BamdsMmmzgabmgab. GFswa3omo, s@3mM35@&gdL 3mogb@ab bo-
bodaMommadn BaM3mdaanbrmmdol MbafMgdo gBGM 3oMas (56 Moy dgdmbggzeda bmeme)
sdgom g03m3n3do3954moa. a30b gosbyzg@nb dsma 3Gmagbommo bgogss 13gdglb 3gdmbzgzedan
dgx0d698000mdal 300630390 agMdbgdmmo. s@bndbamo 30 3gnsznab 3Bm35Lal sESbbm-
o bomdsmmngol Lag®mmbglb Jdbob. dommamons, 3Gmgbol dommgs dgmos@mmolb ggubdnss,
3og M3 5365 3mgd 3603369mmzabns s@3mM3o@&gdal omgds s sdmznwgdnmgds 3Mm(3Lob do-
dofm. s30@m3, dgas300lb 3Mm39bdn Reofmmzgednyg 360d3bgmmasbos Mmame(s 3mogb@nb, obg
03M 3@ 0l dgdDorgds 3gm0s300l, Bmam(3 ogal gosby3zg@nb, ,oMe@Monzomma® 3Gm3g-
Lobogob. 3geosznedn BamMdmaaqgbmmdabamzgal sgm3s@L sMbgdomow asbLbgsgzgdymoa bs-
7960b g53mygbgds LgoMmgds. 5ebndbyma 30 3obLsgnmMgdnmaw gsdmaba@gds dgmmg dbatgl-
036 06856L0NE 056533MMBMISLS S JMbLE M0 bandastdo.

Uniform Mediation Act, Section 2 (1).
Fisher R., Ury W., Getting to Yes — Negotiating Agreement Without Giving In, 1992, Penguin Books, 151.
Garner B., (Editor), Black’s Law Dictionary, Eighth Edition, Thomson West, 2004, 1315.

bogoBmnggmmb sgmjs@ms 3Mmggbomma gonzab 3mogdLbo, dnbmo 3, dqbma 5.

[ SRV R OO}



2©3M3o@&0L dgos@mmMalb Mmedo BaMdmmagbs (3ombabo 0bmgszonMa bgwgss. sgmgs-
&06930b 56bo gMon dbomal Lobofmggdmme 3mddgmgdsedn godmabse@gds. 3m0gb@al Loy zgomgbm
0b6&gMgbdn 3mddgmgds s3m3a@bs s Jmogb@L ImEal sMbgdnmo gowy oMo HHMogHNMal
M3magMgbo 360b(30300. sbgmo b0l gbobEnmgdmae sgm3s@L 06 gbboymaw Mbogds
dobo 3mogb@ ol boddol dmagMa dbamgqgdom 80603‘3@063607 o byybo bomggdals ,d06 398 0bay-
ma© dgx8o3s”. 3g0o@mMal Hmmdn dgmeyy v3m3s@L sfsmyy boddgdy (3emBbMozn mMM0gbdn-
9300 dgbadmgdmmds gbmnEgds, sGedgm gosbyzg@omgdol domgdal mamadsz gMm3ggs. do-
39m0m, IMbadsMomalb Mmedn 3gme0 ymggomo s3m 0@ 0 93Ma© NBMm JoMmGngsw dgndemg-
35 3003380l sbam 3Mmaggbomm g6 305Lmsb, 3000y v53M 33 0-8gE0sG ™. dofzqem dg3-
0bggzeda Imbedamomgl gbdsmgds szm3zs@ob gsdmmamgds, Hmdgma(s, 3angb@ob 0b@gmglb-
by (3oedbG0g0 Bm3LboMgdals sMomgmyMae, dgmmg Ibamol 3mbaz0gdals dgbbogmabsy dmo-
(398L. Logmman 3m0gb@ob Loddob dmogmn s LyybEo bamggdol LEMmMymGamn sbsmnbdo Bom-
dmmagbgmos 3gmmg dbatol 3mbaznal sbgmogg dggobgdalb aocgdg. dgbodsedabowm, szm3zs@nb
30dm3000mgd0l 3dmbg dmboadoomagl mbogds goMmsbsobgzs 3GMmMdmadal (3oemdbMngnEsb mm-
dbeog Mo39ML3o gobd3Mg@&nb mgambsdomao.

53M35@0-890058mMab dg8mbzggzeda 30 ogMmab@L ofs bmeme aommsbobgs, sMedgr
3Omygbogmo baMgdal sMbgdomo aobbbzogzgdmmo asdmygbgds dmgombmggds. dmagmgbo
boGogmg, M3 09HobEL sbgm EOH™L dgadmgds dgbzogl, dobo ,3sbogMa® 3mba(snss, MmIgmo s
3505694398 0mgdol domgdolb umadol dgdmymgnm gs8mabs@gds. gs0s69y39@0mgdol domgds
0GobGob gMm-gMomn Mdmszmgbo 3Gmagbommo Mbsmos.? LEmMgw o8 1bsMob ommambgabs ©o
00 gbogmmmaonmo 3gommegdol godmygbgdol gosd@on@gdol bofmg by donmbgzs 9x39d&nco
dg0s(305 0990bG ol bGnasb.

06065 3mgd 8603369mmm3560s dgmns300b 0BLEGNEGMEOL dodstm sEbgdamma Imemeabals
oL YdS(3. Dmasmae d0ohbyzs, MM 0bGgMgbms 3Mbymod@ ol odmggzol 3Gm39Ld0 gfMmo
dboMg o9y(30mgdmo as385Mx3904mab, dgmMg 30 — 8350365390l 3mba(305380 b SImA-
Bogl. sbgorn 396@ommdal 3GMIoasbws brgds L3mME0m, 39nsbodnsmgdgdom’ s dobom. jmb-
Bmog&o maz0bmogem bgas@onma dmamgbss s dobdn dmbsboemyg Ldogd@gdas dgbodsedabow
95306 9096: 56 MogL 5M0owgdgb dob, 56 Y3nEYMgLoe s3oMabdnMgdnmo gm@dom ghmggdo-
56 3ol gobbomgod0."? sbgmbegg momadgs dmmagdnmo LadsGomgdmogo bob@gdnbasb dmabds-
900l dmemeabas. 3mogb@o s3gm3o@nbgasb Lagnmama ab@gmgbgdal bosGagmdg ymezbobs
5 30 Eob(39350 ,oMdmmab* dmgmob. LbmMgo 530@m3, 360d3bgmmzgobas 3magbGobomgal bo-
mobomE g5635M@qds, Hm3 dob Lomzgmgbm 0b@gmgbdn 3mddgmgds dgx0dMgdomnmdal @omIm-
b0 o6 0dMgds.

3. 09Mmab@ab (s3zm398ab) 3Gmaggbaal sAba

090bEob 3Mmggbos 03 3OmgLosms Ma3bglb dog3Mc369ds, HMIgmos Bamdmswaqgbemg-
d0b dog® LodbsbyMgdMngo MRmgdsdmbomgdol gobbm@(30gmgds mogobmsegsm gumobbdmdl
353 gbal (30m3gmm doMms 8m8030@%3.” LEMEgE 308m3 ImFsrnEn LG EbsMmEgdn oyHawn-
@m0 3Gm39bool BoMmImBsagbmgdals 30domhm asbbsjnmmgdnmeswn dsmomos.?

Fisher R., Ury W., Getting to Yes — Negotiating Agreement Without Giving. In: 1992, Penguin Books , 23

Blasi G., What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. Legal
Educ. 313 (1995), 44; Edited by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-
Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.

®  Kovach K., Mediation in a Nutshell, 2™ Edition, West, 2010, 4

0d39, 3.

0mFoonm 3GmPgbosms gmozol bszombgdo (bLabbsgmm Bsbamgdn), 53560 30L 0gMobGms sbmznsgns,
396mbal Bgbsgbmdab nbaz0s@0gs, 2009, 9.

? ogag, 10.



Bmads, 0MobGob 3Gmagboobawda boygbgdnmo dmmbmzbgdo magem 3Mmagbool o6-
LoEsb 3odmINbaMgMAL. 53M3dG LS @S 3m0gb& b YMHmngMmmds d00Rbyzs Bowy0Y® NEmo-
gﬁ)mmon,m Los(z IgeMmgdoo ,a33mygmn” 3baty (838 dg3mbazgzado 3mogb@n) bsgmommo nb-
&qMgbgdal o339 B0sbEMAL MBGm ,as8mzEom” ©s dgbsdsdabo (3mwbal 8dmby s3m3o@L.
000090 3MmPgLos Mganmofgdsm 3Mmygbosms Moibgl ogznm3zbgds. on@mabEL 3Mmyg-
Loeo bogdd0sbmdal asblbobm(30gmgdmon ma(3gbbas gbagathmgds. '

1980 B9l 3gfn 39639 domaad s3gMozob dggGmgdam 3@ s@8gddo abgs dgzombgs: Ms
990039605 0mabGob 3Gmgzgboal sGLL? 3ombgadg 3obabal as393sb Mezs d3@™MM g3
5 Loddobme Medwgbndg 3MnEgMandn EssLIbMS. 3gMdme: 3oMggmo s YYdmagmgbn, Moy 0v-
©0bEBob Logdnsbmdal godmombgsl, aesbyszg@nmgdal Bomgdol syz0mgdemdss. s3sbmab gm-
050, 099MobGn gMmggzemae BoMdmoagds, Mmammi 3MAgzgmon, ©sd(339mo, ,3gamdafn’, ,ao-
dm3ddogdgmon®, 3od@mdMmngn 3o6g3mgdgdal LEMMo as3mygbgdal mbe@n, badndsm 3mzgbal
9899& Mo ©sa93330bs ©s Jofmzal 1Mbstab 8Jmbg 3Gmegbombsma.'®

5d3-30 0oLl 3Emzgbool s®bLob gobLabmaMal dgbobgd Bodmgmamads @abgnbngdds
bodmmmme 0gMobGab 3Gmaggbogmoa Mbasm-hggzgdol 3G zgmo bybbs gMo dom@ngow dohzq6490-
™oy d0g356s. 030l dogbgegze, 30b sMal 3mogb@o s dobo 3GIMdmg3nlb gomsbyzg@nlb Mo
dgbadmagdmmdgdas bgmdobsbgomadn 3mbiMg@nm ©MmbLs o9 saomsl, 0ol ol Mdmsegmgl
Gl 3096@0bogal 3GMdmadal bobyyMggmo s 98398 M0 assbyszg@s asbbsbmgagl.'

30g6@&0b badsMmmgdfng 3Mmdmgdsdy MmMngb@nmgdobs s dabo gg8gd& Mo gowsbyzg-
&0b 3Mm(39Ld0 0gabEL sMogMmn YYBIMNL FrMds s godmygbgds Imgmbmggds. 3gMdme: LEMs-
ROE, 3M0G0INmMOE 5 Sbama@ oM sDMHM365ds; 3mngbB ™Mb 3MINba oznal LEmEMO LGMS-
&qanob dgmRgzs; 3MmMdmadnl aomeby39@0L sm@gMmbs@nggdalb byb@owm dggebgds; 3mmgans-
mmdolb 3M06(3030L, 3Bmygbool 30dsto Imgdgeo gmogndo benddgdobs s 3Mbyowgbznsmytn
0bgzm®m3s(300L o335 s Lb3.

0E0bG0b 3GmGgboymo Mbsgdal hodmbomgamo ymggmmgzgal ommdomn s sMsbEwmm-
ymgzomos. bomdmmoa 9bgmos dbGew gobabsdmg@mmb dmddgogdsms xadan, MmIgmbay nm@ab-
&0 Lbgoabbgs §ndob ©5393bg 39domdabab (330mgdo aomgdmadn sbmM(309mgdL. 53sbmab, ao-
boogamobbabgdgmoas, Gm3 ogMmab@elb Mbsm-Rzgzgd0 ddFnEMMEss goaddnmo abgm ,dmaswn®
1BoM9dmab, MmM3gmms Fmmds bbgs 3Gmeyqbonlb bomdmdswagbmgdlbsig Imgmbmggdom. dogos-
momdE, badMm(39Lbm bymm36980L oMREgdabsol LadsMmmoab bymmgdda gobls 3nmmgdamo yau-
oMgdss aodsbgomgdamon g.6. ,309bgb@s300L* MBoFal gobzomamgdady (Lbgowsbbgs ggm 34u-
boor 3g@&y3z9mgdsobes s ggbogmmanady), Mm3gma(s, mog0lb bz, sMebszmad oG momacons,
30850050, Ggmg-Moomygnmbamab@ol, 3gsgmanl ©s bbgs 3Gmggbool Bamdmdswaqgbemo-
Loomgob. bz, 396G 0L 3BMbmgdal gosbygzg@obsl dgmgamsb s 393306 9d9ma Mabzob ,@o-
96000 0oL 0L Logdnsbmds owawm gdbasgbgds gndal dngm 3o(3096@0b 3 3MEMBsMbal 3Grm-
(39L0L omgob.

0993(39, 5MbLgdmdL abgmo 3Emggbogma MbaMmgda(z, MHmImgdaz NYINSMME YOO
SDMmMzbgdal bgMmdo gomammgds. sbgomb dnginmgbgds, dogsmomsm, badstmmmal bmMdol nb-
8936985 (300b ybao.

B Garner B., (Editor), Black’s Law Dictionary, Eighth Edition, Thomson West, 2004, 658

Moliterno J., Lederer F., An Introduction to Law, Law Study, and The Lawyer’s Role, Second Edition, Carolina
Academic Press, 2004, 26.

Blasi G., What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. Legal
Educ. 313 (1995), 44; Edited by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-
Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.

16 0dag, 44.

10



4. LydsEaemab bzmeab dabos

baMobbdg MmM0gbGoMmgdmmo anfmoonmo gsbsmmgdol dobmwgds LEYgbEgdoL dsbMals
dmmbmzgbgdab dgba@ygzobow 3m3bowgdslb gmmabbdmdl. Lasdobme bsdsmomal bgmmgdl 330g0-
mE Mbes 3Jmbpgo Rsdmysmndgdnmo, gMon dbMog, Lobbagmm d0Dbgda ©s, gmeg AbMng, Lbsg-
mgdal 3gomEgdo. ogEoommo gsbsmmagdol 30bbol LEMGs® gob6Lbsdm3Mabamzal babyczgg-
m0d, badsMmmmol bymmgdds IFoEMHME 0m8b53dMHMBME 3ModG03mb 0nMabGgdmsb. baymeyng-
0 E0dmman 0Moonmo 3GmBgbool BamdmBoagbmadls s badsGmmal 3GmggbmEgdl dm-
&0l badsmmmaob bgmemal babbsgmm 3Mmamedgdal abzgbol Lobnbosmns.

0b&gMgbo ogMopomo 3Mmggboobswdn bojemmzgmmdo owEns. gsbmzgmadygmo 3mb-
3069600l 306mdgddo gobomzgamabbabgdgmos dsbfals dmmbmgbs dgbsedsdaobo 3GMmeqbogmo
1B56gdal dJmby 090bEB9ddg. 0gd9b Ho dmdagamn oMol gdal Im3bowgdol 3omEgdmmgdsl,
@3scmgbo ogMopoggmo gobsmmgdol 3036mmgdgmo ©sbgbgdnmgdgdo ndmsgomgg oo godmb-
3930L 606539 ©g5656.

0E0bEG 0L 3MMPgLomo MboFgdo MMM g56353tmMs3d0n Yyormndmagds. dsmn d54360lL 3rm-
39bo %96 30093 LodsGmmal Lymmsodn LBsgmedwyg 06ygds, yzgmady 0b@gbLomE bobnsmb be-
doonmol bgmmado LBsgmob ML 0dgbb s 3HmEygbomma dmmgsabgmdal doge 3gMomedn
atdgmgds.” 53gbs, 0MmobBob 3Gmagbonmo Mbsgdol aobzomomgds bobamdmogo ©s 0b-
&q6LoyMo LBagmob dgmgans s Bbmmme bsdsMomal bymmol o6 wm303d0MEgds. M3(39, Mo-
3mE 005 badsmommal bimmolb Mmmon, Measb LEMM L of bogds ogMowaygmo sDMHM369d0b
BMEAI0M935 5 3GMBgLomo mg0mdymasmdal dgomgobgds.'

35bE0L Fmmbmzgbgdol s 33symegnmgdol d0Bbom badsGmmal bzmmgdob MmMogb@nta wob-
mmgb 3gFommdn 3Mmggbommo gbsdgdal bLbogmgdadg dghgMmms. 3Msg®nimma nbscgdal LBsg-
mgdal 3mb39x300L LEmE0 dggobgdobmgal doMmgdamos, @sdNLE®IL, ™3 sebadbymo ,amgm-
oo (3mEbob Jobmegdsl o6 Mammgdgmymagl. 3ofMndom, (3om3gnmo 3GmGgbommo Mbocal
LBogma-a35630006M7d0L abadg o¢y(30mgdgmns MgMEN0bs s 3MddE030L MebsdMBogMo s me-
boOmmmo Lobmgda. LadsGmnmalb bimmsdo Mbrs dLBsgmydmegl, Mmame brpgds dowgdmma
(3M@b0b 360403530 gobLbgymagds s Mo 3ogmgbsl sbgbl g0l gowsbyzg@olb gMmmggommgs-
60 360 @030 bLodatormoal asbgomegdsdbs.

Lo E&obnsbo 3obmbgdabs s doma 3MBgbGeMmgdal go(36mdal 3Gm(39Ldn badsomal bgm-
™3 LEGMEY6EBJOL Nbs SLBZgmML NWIMagMglbo — 0gadMmMB, HmamE (3 0nFabEgd3s. 5badboemo
30, 05300 36G03, aneobbdmdlb 3mb3MgGmmoa bLadsmmmgdMogo ©gdnmadal yggmes dgbodemm ab-
&9BH3Mg@s(300b5 o BoJGgd0b Fgi30Lgd0lb Iggabg asgmgbol gsmgomabbobgdsl.?

00b@ob 068 gmgd@nemumo 3domdal Moyma 3GMmgbo 3oMmdomew Modwgbndy g@o-
300 dgndmgds @snymb:

30639 9&o3dg 0xMab@o sbwgbl Lodsmmgdmogo 3MmMdmadol ngbB 0B o(305L. jmo-
96@0bogsb domgdymo IMsgomeygmagsebo s 3Magommosbmazsbo nbgmmds300sb dob 1bos go-
dmombomlb badsMomgdMngom 5@ NMn gogd@mdMngn aocgdmgdgdo. onMab@ds Mbws ©so-
DLEML 30968 0L 06E9MHqL0. 2!

Stuckey R,. and Others, Best Practices For Legal Education, First Edition, 2007, vii.

Sullivan W., Colby A., Wegner J., Bon L., Shulman L., Educating Lawyers, The Carnegie Foundation for The
Advancement of Teaching , 2007, 2.

Moliterno J., Lederer F., An Introduction to Law, Law Study, and The Lawyer’s Role, Second Edition, Carolina
Academic Press, 2004, 201.

0d3g, 179.

36754803580 bdafas dgdmbzgzs, Hmmgbss asdmmomoa s3m3s@&o3 30 dmaznsbgdom 0ggdl 3mogb@oeb
6o8z0m0 0689 gbab ML, 56ndbmEmnl gobbmM(30gmgdol semdscmmds nwns Jgmns3083a. Bgosz0s
BENb39mymxzLb abgomo gomgdmb dg436sl, Lowaz s@s8nsbgda LondMmmdgb s MbBgbgb gH™mBebgmb.
dgbododobo, oMo bmmmm s3m39@gdds, sMedgr BboMggddsz 3o dgodmgds gsbLbzsggdmmowm

11



5bndbnym 9803y gobLsgnmMmgdamaw 360d369mmmzsbas 0MabGol dogH abgmo vbamg-
3oL Bemds ©s 9B9JENOe aod3mygbgds, MmamMn(zds 3MINbngazns s RBod@gdob dgammaads.
03obmoboagg, od@momutns Lagymetn 3Mmggbommo 130fsdgbmdol (3obsmmgds, gsdmzmnemg-
do, Bamdo@gdmmo baddggdo, dgbadmms, s390930mMn bamabbog) ©gdmbbEmamgds 3mogb@ob
Bromdabs s 3gmomasbbymdal dmbedmggdmac.

sbgmo 30Db6gd0L gobbmM(z0gmgdobamgal LadsGmmalb bimmgddn Mbos obbsgmadmmgl
RB9d@™MM03 aoMqdmgdoms 096G 0R03d(300Ls @ FgaMmmzggdol LEMsBgans. smbodbmmoal 9g394-
Geo asbbm@m(zngmgds dgbodmgdgmos Bmamts 3mobogn®, obg oMs3mabozn® Lodmdom
B35 dn, ogomoms, 3odYbgddg Indomdalb Ggdbnzolb 3odmdndaggdol 3Gmzgbda. o33,
(39mbobss 3emabogob Hmmo 3m0gb@™sb 3MmBmbas300b Mbomal gobznmamgdol mzombsdMaboo.
0d, L33, »(3MEbOEO® 3m0gb@gdal Bo3mgdmdss, LabyMazgmoas, HmemEo asmad5dgdab, 9.6. bo-
dms(300b 458myg698s 653g0mo 3m0gb@ 0l Rsbobo(3gmadmes.?

3gmeg 98o3dy 0nmabBo s6563mgdl gedmbeygbgdgmo LadsMomal 0gbG0gn so30sL.
396dm, 9dgdb s 033ma3L, MHmdgmo bsdsMmnmgdfngn bmMdgdo dogbosoggds 3mbiMgdm bog-
39L o M a0l 3m3Eobo 0gbgds dsmn godmygbgds 3emngb@obamaab.

5bndbnm LGB Lagomms oMol ol ogM Ladsmmmalb bmMmIal gobdsmEqgdal ¢bs-
ol gemmos s 9Bgd&co 3s3mygbgds. LogMom Ladsmmmal 39946930l 3Mod@0zobmab dnob-
mmgdol §9bgb(300L gomzgemnbbnbgdoom, JoMomm LodsGmmoab bzmmgddo sd@momnma bogds
9ma35Mmzabn 3Mog@0zob 39393698, LEYIbGYdo Ybos Lbogmmdwbgb, Mmame dmadomb
donmzgob bagomm bs3obmbdpgdmm ©gdnmgdgdo ©s LabasdsMommm assbyzg@omagdgda. LE-
36 9d0 ¢bos d0gRz0mb BmMmIsGogma dobomoab bamsbom sbamadlb. bGMwybEgdol 3G 0 9-
™m0 ©d 363m0@03nHn sDMHMZbgdals gobgomomgds LodsGmmoal bimmal ghm-gHhomn dmagmgbo
0dm (30605 s dabo Mgamabsznnbomzgal sMsgmma LobbBsgmm dgommemo Mbrs asdmaygbgdmeagl
3mM3d0b0Mgdymo. sbgomn 3odbalb dombggel gdbobymgds, dogomoma, bLodsGmmoal bmmdgdal
360803mmo0 sbsmodo bogsmm, magdoob ob bgdabsmnl gomamgdda. sbgzg gBgd@ N0 ,R35-
90060 HmEaMo 3005353980L §g4bn3ob gs8mygbgds, Mmegbsi ghmbs s 0dszg Laddgdg
LEYYbGO LbgoEsbbgs MMMl sbEMmgdL.

obg3bom g@e3dg omabGo LbadsMommgdngn 3MmMdmadal gomsbyszg@ol m3Gndsma&
3D98L Lobagl s 5(36mdL 3mgb@L. 93 LEsEsdy 360336gmmmzsbns 3mngbG ol LEMmymuamo
0bgzm@m3oMgds og0b 3o@abyzg@nb osm@gMmba@nzgdol dgbobgd.

5bndbym LGownsdy 0YMabEGL dmgmbmggds Logdob aomgdmgdgdal Jgaiobgdol dgwgady
353 960b 30bbodrgMal (s6omabal) Mbafnlb godmygbgds. gb 3o, msogal dbMog, Lagammgdl bod-
3ol demngFn s bigb@o Abatggdol mdogd@ncem 3ggebgdsl. 3mogb@meb 3manbazssnolb &qd6ogs
ob3360m LEOENDY ,Logobdsbscmmgdmm® babgl 0dgblb. omMmab@ds doMGogom s goboggdswm
MBs sbLBIL, 3MMmMm g3l gosbyzg@ 0l Ms sm@gMmbs@nzgdo sbgdmdl s Mmam dgbademm dg-
©9393L 9bs grmmogl 3m0g6@0.2 Lsdmmmme G396l JmgbGo o39m9db.

bodamormals bymeagdo bagomm EOMLS s yMomgdsl Mbms Yc8mdwbyb ©az0lb gowsby-
3900 dmBoMbsB 03930l LBagmadal. badsmmmab bymmgdds Mmozom Mbos JgomBomb ozl go-

©50b5bmb Lo ggmata ab@gmgbgda. 8bomggdl dmmal 3m3xbngszanl gondxmdgbgdolb mgambsdmaboom,
89005(300L 80Bb6gd0 Bombgymom nmgmgds 08 dgdmbggzedoi 3o, Mmugbsi bogddy 8mEaggdom o6
LEnmEgds. sbgo 3gdmbggzedn, megatns, MM 3batggdl Lo ggmaa 06 gMgbgdal godmbs@gabs ws
358m33930b dgbodmagdemmds dogzom.

Bog5m0ma, 30badbamo 306l Jobombgzom Jgbadmgdgmas dbabomdol (3Gmeggbombamal ob bde-
©096@0b) Mgby@bal aodmygbgds.

503mM35@0b 0g® 3m0gb@ob bEmmymaomo 0bgm@m3amgds asm 339mmbomon 369390309 babosmba(s
3&oMgdb. 3Mmaggbonmo gomEgdamgdgdol 3gmombobmabogMom dgMnmgdal gdom s@gm3s@n magl
0(393L 3emngb@ab ,LageManmm™ 3698 g6banbgsb.

22

23

12



©5by93980b 354o60b3gd0b LBsgmgdabal gmbag@mma domabbol 3G08gc0da. dsgsmomaw, bobo-
dommm 3Mm39L0b doMggmown 3537(36930LsL Labomggdemm 0dbgds ©agol gowsbyzg@ob Lbgs
Lbodemgdgdol obobgmgds.? bmmm, mog0l 3bog, (30t 3g7mo boabab (Bsgomomaow, bodmdsme-
g 3mm3gL0bL) Lbogmgds 0b@gMod@ommon dmbogds, myyzo Lamgdom 3m33mbyb@b dgngm-
»©gds LadMM(3gbm NbsMgdal bLbsgmgdol gemgdgb@o.

535b3b, oMol 3mddggdl 03 gomognMo bmM3gdal Rohmdn, Moz oagbomos dabo
36m39L00bm30L.2° 530G MBs(3 3MoJG0 N MbsMHgdal 358m3nToggdol JoMomgmuMan 3603367-
mm35b0s, bodsmmmob Lgmmsd LszdaMmobo yuMopmgds RMIML 3Gmaggbogmo gmogol bo-
30006980l LBsgmMadab.

5. 3g053300b LBs3mgds LadsMarmabl bzmmasda

MBoMgdbg odystgdmmo Lbsgmagds LodsGmmab bzmmado Lbgosbbgs gm@ds@do dgnd-
mgds g356bm@30mEgL. smbadymo donmbBggs ,GMowaom mgdioadgi”, @bscgdal sMRgz0m
L393nMLA0E s y3gmody M3gmgbse  Jmobogn® 3Mmamedsdn. dgydmgdgmos LadsGmmal
bgmad LEMIbEIOL yzgms 3OMPLon NboMo Mdbsdomn BoMmBs@gdom gobyygzomemml, dog-
653 ab o930 gdemo Mbs Bamdmshgbogl 3Mmggbomma Mbsmgdal 3603369mmdsl s dojbnds-
o 53bogd09b LB 6L sGRgNm 3GMBgLoobmgal. 2

39000(300b LBs3mMgda3 Lbgoabbgs aboo dgadmads aobbmmz0gmmgl. LEsgmgdal dgom-
©960b g89d@aco 3m3daobomgdobsl dgmans3nsbmeb ©s393d0Mgdema Mbofmgdal asbgnmemgds
3m0bogne s oMs3mnbogn® 3mobgddo Bamds@gdmmaew doombgszs. 838 IbMng gowsdbyszgdns
3MmggbmEob Gmemo. 3gsamgol Immmeabo s 3m@ngsz0s 3603369mmm30b gogmgbsl sbogbl
LENEIbEGL Lbsgmal bamabbby. Jomaman, 3ogMd Mgomob@nn Immmmabo LEMLY6E ool Bot-
358909330 35dmobo@gds o 306ndoo.”

39005(3000 Labbogmm 3MmaMmadgdolb dgdmdsggdabsl 360d36gmmmasebas gondngbml dgmns@m-
ol mbadg MmEngbGoMgdama Lbagmgds dgwos300dn  boMdmdswagbemmdsdy mMagb@nmgdemo
LBogmadobogsb. magobmagam dgmns@mmal Mbatnl asbgznmamgds Ladstmmal bzmmoal dofMosdnm
03m (39650 56 g000396L. LodsEmmal bzmms LEMEYbE AL nyMaagma 3Msg@n3obomzal s3DowgdL.
3905&™MEM0b bdgd0sbmds 30 ngMaagm boddnsbmdsw o6 aobabomgds. dogMed babbsogmm dobbgdo-
Lomgal gobomgamnbbnbgdgmos ob m3nme@gbmdgdag, Mo LBmMgo LEMBEEL dgons@mmow
B360965b 9303306000930 (35g5m0ma, Md30LRdMO SBOM36930L 3063056 xds).

Lodmaomgdado  dgeoszonlb  dgbobgd  gobommgdol  go3M(39mgdol  m3zombsdHbom
Lobohggdmm 0d6gds 3Mod@nsmmo bsdsGomab? 3Gmamodol godmygbgds. bsmobowom dmabows-
d0b dg3mbgg3530 LEMEBENL MgbnEbo 9Bgd@NMow dgadmgds 0dbglb gedmygbgdmmo dmabads-
90m9gddo Igmos300b dgbabgd LEmEMa gabagbomgdolb Jobmegdobogal.

390000(300b056 8353306 gdmn YbaMgdol gobzomamgds (Hmam(s dgmos@mal, abg
Bom3m3oa 9bemal) yzgmodg 9390 3mnbogne gmmds@dn doombggs. mebsdgommgg 3ommdgddn

24

AMamE (3, 3035m0MdE, ,b3M0bbasba” 3MbLymEamgdal EHML.

Moliterno J., Lederer F., An Introduction to Law, Law Study, and The Lawyer’s Role, Second Edition, Carolina
Academic Press, 2004, 201.

Hess G., Friedland S., Schwartz M., Sparrow S., Techniques for Teaching Law 2., 2011, California Academic
Press, 203.

Schwartz M., Sparrow S., Hess G., Teaching Law by Design — Engaging Students from the Syllabus to the Final
Exam, 2009, California Academic Press, 14.

03067 gogobadzomal babgrmdol mdomabol babgm8Bogm 1bogg@bodg@ob nyMaonm gognm@gd dy
360 d@ngnmo Ladomommob 3mobogs 2007 Bgemb ssmbrs 93gGagalb ogab@oes sbmnsznal 3obmbal
Bg6ogbmdob 0boz0s@ng0b bsMmaggMom. gb ngm 8896030l ag@obGos sbmznsznal egnbsbbgdom
Logdomggmmadn 88md8gegdamo gfm-gMma doMggmn Jmabognmn 3Gmamads, MmIgmoi emgbss
#6g50mbocgdl.

25

26

27

28

13



0o 3eobogs 3Gmagbogm bsgddy mMngb@oMgdyma LBsgmgdal Wom@gMmbs@ogm
B350, Boaob mgmBomo s 3Mog@ognmo bBsgmgdol 39MByds sMLow nbyg 9239@MMow o6

b (309m©9ds, Hmame s 0o 3060 3odo.®

6. 3mabo3zyMo aMoaonma 33bsmmgdab 3mb3gg330

osmman 36598 035dg @oxndbgdama LBsgmgdal 360d369mmdal dgbobgd 5396030l dg-
960 gdnm 380@9dd0 1930-056 brmgddn @onbym. 83 osmmaolb bodmbBygds o ogMowoyma go-
Boormgdal bgggmda sbomo n@ggdolb gobzomamgds 3MmMPgLmE KgOHMI BEMb 3ol babgmb  303-
B060905.3" M6 0L bggs Lsdsmmab bmemgdol dogm bodgon30bm bimemgdols asdmsomy-
3oL 3ob0sMgdol 9e3dbgdm@s.# dobo sBMom, LsdsGmmal bzmmob Log 3930 Mbws J9Jd6nmoym
0bbBo@YoMbomyma Mammo, Mmdgmas, bddgnznbm jmmaboggdol dbasgbow, LEM©gbEJOL
3Mod@0gmmo aodmiamgdal domgdol dgbadmgdemmdsal dab3980s. ®gMM3 BMb30L 3mb39%-

(309, ®M3gmo(s 3R] 1 (33egmo g53mnygbgds ogMowoyymo 3emnboigdal dndomdsdn, Medwmy-
6039 doMoms 3G0b(303L gdysmgds:

®  3m0b03s bs hodmysmndogl badsMommob bzmmol doboby;
® 3m0b030b 390Mgdo b 043696 ,ymzoma® 3@ n3mbgdo (oMol gdo/s0gm 398 gd0),
Hm3gmma begdal go63dsgmmdado dgadobgl 3mogb@meb mMmagmmmdabs s dom
Log3990dg 3mdomdal b 3doMnbo godm3nmgds;
* LEGMEIBBIOL b 3yszmgm ByE3bgE3gmgdo, BMImgda(s 3m0gb@™ab dsmn Mma-
96mmd0b 06896L0NE ©s330603905bs s dgxabgdsl gobsbmm(30mgdgb;
® 3m0bogzolb LEMEY6Bgdds dgbodmms aobbomb Ygobm anFooymo Fm3baby@gds(s
30b030b 3m0gb@qdam qdHNbigmmymazabs s 3Gmggbomm maMgdnmgdscms dgmgo-
badol 30B60m. >
RJO™MI BE630b 0©g733s 0yMoEagymo gobsmmgdolb bOmymagol dgbobgd dgdamadn gob-
30006985 1992 Bemob 9.6 ,35 3650800 066060330”34 3mga. 1989 bgemb 93960 30L o@abGoms sbim-
(309(300L 0bo(3058 03000 3mIBdEES 333 8d3-0b badsGmmab bzmmgddn 3GmGgbommo Mbamg-
3oL LBsgmadob JqbodmBAgdmag. 33mggoL bgmadmgobgmmdws GMdME 3536080, Mol godm(s
33m930b dggase ImIbsgdym 3635603l bdomaw dabo Labgmoaom dmablbgbngdgb. 5bodbyymads
339353 (3bd0ym, ™3 5d3-3n LsdoMomal bymmagdolb Y3msegmgl sdmzobow 3Mmaggboma 1bos-
960bs s M0Mgdnmgdqdol bLbogmgds vbos dea‘gqmgm.%
39m39 boy3mBob @obsbEmmb 5396030l badsMommal bzmmgdda snbgMmas LEsg3mgdal sbo-
™0, 3M5J&03mm MboMmgddy mG0gb@nmgdammo, gmmegda. sbgomn bablbgms 3mmabogmHo onEawo-
@m0 gabommgdab 3mbzge ool @03303806Q¢.37

¥ Chavkin D., Clinical Legal Education, A Textbook for Law School Clinical Programs, Anderson Publishing Co.

Cincinnati, Ohio, 2002, 15.
Shalleck A., Clinical Contexts: Theory and Practice in Law and Supervision, 21 N.Y.U. Rev. L. & Soc. Change,
Vol. 21:1, 109-82 (1993-1994), 29; Edited Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings
for Live-Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.
' Ed. Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson
Publishing Co. Cincinnati, Ohio, 1997, 1.
" Frank J,, Why not a Clinical Lawyer-School?, 81 U. PA. L. Rev. 907 (1933), 3; Edited by Hurder A., Bloch F., Brooks
S., Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.
. 0804
MacCrate Task Force Report, 1992.
1987-88 Bmgddo s3g@ngol ogm@mob@ms sbmasool 3Ggbowgb@o, onmomonm gomds Sullivan &
Cromwell-ob 9g36mbo s03m3o@0, 9396030l ogMabGms sbmznszonl bads@om gomomb dgmmdgmo.
Chavkin D., Clinical Legal Education, A Textbook for Law School Clinical Programs, Anderson Publishing Co.
Cincinnati, Ohio, 2002, 2-3.
37 Amsterdam A., Clinical Legal Education — A 21% Century Perspective, 34 J. Legal Educ. 612 (1984),9; Edited by
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KETEVAN IREMASHVILI

INTEGRATING MEDIATION IN A LAW SCHOOL CURRICULUM
1. Introduction

Recent discussions around mediation have become popular among lawyers. On the one hand such an
increased interest towards mediation is stipulated by changes made to the Civil Procedure Code of
Georgia.' According to the amendments, court annexed mediation has been introduced and several types of
cases are initially required to undergo mediation. On the other hand, mediation, as an alternative dispute
resolution mode, had been in use outside the court system for a while. But initiated changes within the
Code after all highlighted the importance and advantages of mediation in dispute resolution process.

It is hardly predictable what role will mediation play in the legal system of Georgia and whether it
will become an integral part of lawyers’ professional culture. It is essential to launch various projects for
the implementation of new regulations. Educating people is the most important objective whether this is
training for legal professionals involved in the process or educating society through sending correct
messages to consumers.?

The article addresses the issues of teaching mediation in law school. The problem is being discussed
in parallel with defining the goals of legal education and the scope of legal profession.

2. Mediation as a Mode of Dispute Resolution

Mediation is an effective and innovative mode of dispute resolution. It provides conflicting parties
with the opportunity of involving the third neutral party in the process. Increased communication is aimed
at achieving agreement between parties.® The first and most important characteristic of mediation is
“empowering” parties with the decision-making authority, meaning that parties are “content experts” and
the mediator is a “process” expert. The mediator uses multiple methods of facilitation to lead the
negotiation between parties to the final agreement.

Mediation requires an innovative approach. Lawyers have to acknowledge the value of mediation
and not limit themselves in generating options for solution. When lawyers demonstrate the lack of
flexibility (“lateral thinking” skills), it becomes a job of a mediator to get them think without using threats

*  Special thanks to my teacher - Professor Richard L. Roe, who truly “empowered” me as a student and inspired my
teaching forever.

The article is based on a Clinical Legal Education Research conducted by the author at the University of
Washington (Seattle, USA) in 2009-2010. Research was supported by the Carnegie Research Fellowship
Program, which is administered by the National Council for Eurasian and East European Research (NCEEER).
The opinions expressed herein belong to the author and do not necessarily express the views of either the
Carnegie Corpotarion of New York or NCEEER.

' See Civil Procedure Code of Georgia, Chapter XXI1 “Court Annexed Mediation”.

Currently several institutions operate in Georgia that have been labeled as mediation but significantly differ from
it. One of the examples is Medical Mediation Agency affiliated with the Ministry of Labor, Health and Social
Affairs. The Agency serves at the same time as a regulatory and as a dispute resolution authority for disputes
arised in a medical field. (See the 28/12/2011 package of changes - #5665 — Regarding amendements in various
laws of Georgia). Studying issues of compliance of Medical Mediation with the principles of mediation is not a
purpose of this article, but rather the object of further research. However, it is worth mentioning that improper
awareness about mediation in consumers may negatively impact their expectations.

Uniform Mediation Act, Section 2 (1).
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and predictions. Mediator as a steer-holder of the process leads parties from stuck positions to the
underlying interests.* This is being achieved at different levels: in caucus as well as in joint session.

Lawyers play different roles in Mediation. Basically a lawyer engages in the process as a party
representative. But it is also common when lawyers serve as mediators. However, there are several
advantages and disadvantages attached to both of these cases that differently affect the process.

The lawyer engaged in mediation must have developed thorough awareness about mediation — process
and content. The lawyer has to inform the client about the alternatives of dispute resolution. Quality counseling
means not only informing the client about the mediation but also explaining the advantages of the process.
Evaluation of dispute resolution alternatives has to be conducted in the best ineterests of the client.° The rules of
professional ethic also play an important role during client “persuasion.’*®

Lawyer representation is a benefit for a client. When using a lawyer’s legal service, a client is in the
best position to achieve his/her goals rather than strive alone for this. On the other hand, lawyer
representation may contain certain threats to the quality of the process. Traditionally lawyers are used to
represent their clients in courts. That is why, they have better (or only) skills for the adversarial modes of
dispute resolution. Although mediation is facilitated by the mediator, the correct approach of lawyer-
representatives is also essential. Therefore, it is important for lawyers to prepare their clients, as well as
themselves, for a “non-traditional” dispute resolution. In mediation lawyers have to transform to the format
of intensive cooperation and constructive dialogue with the opposing party.

Serving as a mediator is extremely innovative for lawyers. Lawyers tend to develop a single-sided
focus in case assessment as they strive for achieving the goals of their clients only. Acting in the best
interest of a client is a key determiner of the essence of lawyer-client fiduciary relationship. In this process
lawyers constantly manipulate with the strengths’ of a case and nicely wrap the weaknesses (. Lawyer-
mediator has not only to stop using that single-sided approach towards the case, but also s/he has to give up
the authority of decision-making. It may be easier for an attorney to transmit to the position of judge rather
than a mediator. Despite the single-sided focus in case assessment lawyers evaluate the case from different
perspectives. It is almost impossible to identify the client’s strengths and weaknesses without evaluating the
same on the opposing party’s side. This is why a judge (former attorney) easily transmits from a “single-
sided view” to a “both perspective view.”

Serving as a mediator requires not only a transition but an absolute change of using professional
skills. The lawyer-mediator faces a difficulty of getting used to the “passive role” in dispute resolution
process as s/he is neither a representative of a party, nor a decision-maker. Decision-making itself is a core
legal skill.® For excellence in facilitation lawyer-mediator has to repress the decision-making skill and
develop a psychological approach.

It is important to identify the parties’ expectations from mediation. Legal systems with the dominant role
of courts have been established on a right-wrong/win-lose paradigm. That is being advertised in sports, media.’
The conflict itself is a negative accident and parties respond to it accordingly: they either avoid conflicts or
engage in an adversarial mode of its resolution.'® And the consumer’s expectation from the legal system is
tailored to that exact concept. Clients expect their lawyers to be “barking dogs.” And this is where lawyers have
to explain to their clients that acting in their best interests does not necessarily require or mean “barking.”

Fisher R., Ury W., Getting to Yes — Negotiating Agreement Without Giving. In: 1992, Penguin Books, 151.
Garner B., (Editor), Black’s Law Dictionary, Eighth Edition, Thomson West, 2004, 1315.
The Code of Professional Ethics for Georgian Bar, Article 3; Article 5.
Fisher R., Ury W., Getting to Yes — Negotiating Agreement Without Giving In, 1992, Penguin Books , 23.
Blasi G., What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. Legal
Educ. 313 (1995), 44; Edited by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings For Live-
Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.
TO Kovach K., Mediation in a Nutshell, 2" Edition, West, 2010, 4.

Id., 3.
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3. The Essence of Lawyering

Legal profession belongs to those professions the usage of which has a direct impact on people’s
lives."" This is why moral requirements have increased the importance in lawyering. '?

The requirements towards legal professionals are conditioned by the scope of the profession.
Lawyer-client relationship itself is a fiduciary relationship'® in which an inexperienced client relies on the
competence and education of a lawyer. Legal profession is a regulated profession. Lawyers get licensed
before they practice law. '4

In 1980, in the United States, Carrie Menkel-Meadow asked a rhethorical question: What does
laweyring mean? The author attempted to answer this complicated question and suggested considering the
following criteria: First and foremost, what distinguishes the legal profession from other professions is the
necessity of decision-making. Along with this, a lawyer is an “advisor, fact developer, advocate, friend,
investigator, and organizer.”'®

The debate over the scope of lawyering in the US narrowed the long list of professional skills to the
fundamental principle of lawyering. No matter who the client is and what possible modes of dispute
resolution are available in a particular place or time, a lawyer’s job is to provide an effective and favorable
problem-solving for a client. '

While dealing with a client’s legal problem, a lawyer has to demonstrate an effective use of multiple
professional skills. These are particularly: fast, critical and analytical thinking; using the right strategies in
client communication; accurate assessment of possible alternatives to dispute resolution; applying the
principles of collegiality, professional ethics and confidentiality protection and so forth.

The list of a lawyer’s professional skills cannot be comprehensive or perfect. It is impossible to
exactly determine those activities that lawyers conduct when dealing with different disputes in a rapidly
changing time. Besides, lawyers need to possess some of the “non-lawyering” skills that are also important
for other professionals. For example, when developing trail skills, law schools pay considerable attention to
teaching presentation (with different focuses on speech and body language) skills, or those skills which are
essential for TV or Radio journalists, teachers and other professionals. Bearing the risk of the outcome in a
client’s case management reflects similarities with the activities that doctors perform when managing the
treatment of a patient. We can still identify those specific skills which are particularly characteristic of a
legal professional only, e.g. legal interpretation skills.

4. The Mission of Law School

Quality oriented legal education means preparing students in accordance with the needs of labor
market. For this purpose law schools must have clearly identified teaching goals and teaching techniques.
The goals of legal education need to be determined in close cooperation with legal practitioners. A rich
dialogue between law professors and legal professionals is a precondition for improving teaching programs.

The Issues of Lawyer’s Professional Ethics in Georgia, Teaching Materials, American Bar Association Rule of
Law Initiative, 2009, 9.

2 1d, 10.

% Garner B., (Editor), Black’s Law Dictionary, Eighth Edition, Thomson West, 2004, 658.

Moliterno J., Lederer F., An Introduction to Law, Law Study, and the Lawyer’s Role, Second Edition, Carolina
Academic Press, 2004, 26.

Blasi G., What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. Legal
Educ. 313 (1995), 44; Edited by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-
y Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.

1d., 44.
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The interest towards the legal profession has increased in Georgia. In terms of a wild competition
among professionals, the demands of the market need to be considered. Law schools are initially facing a
big challenge as they undertake the obligation to prepare students for the legal profession.

As scholars conclude, ’The skills and values of competent and responsible lawyers are developed
along a continuum that neither begins nor ends in law school, but starts before law school, reaches its most
formative and intensive stage during the law school experience, and continues throughout the lawyer’s
professional career. ” "7 However, the role of law school is significantly important in professional training
of lawyers, as “it forms minds and shapes identities”.'®

In response to market demands teaching in law schools has lately been focused more on a skills-
based approach. Skills-based teaching itself needs to be accurately evaluated: it does not avoid but rather
assists teaching substantive law. This is why teachers agree that “law school years are aimed to assist
students in developing their minds and skills, to teach them how to use their knowledge and powers to
better understand the way theory becomes practice and practice may corrupt theory.”'?

When introducing thick statutes and their commentaries to students, teachers should remember to
teach the basics — think like a lawyer concept. This means developing the skills of legal interpretation and
assessment of facts and their outcomes. %°

The complex process of a lawyer’s work can roughly be broken into several stages:

On the first stage a lawyer identifies the legal problem. S/he sorts the information received from the
client in various categories and draws legally relevant facts from it. At this stage the lawyer identifies what
a client’s interest is. ?'

On this stage the lawyer has to demonstrate excellent communication and information (fact)
gathering skills. Building trust in a client must be started from the very beginning. Responsible conduct and
correct attitude, impartiality and humanity play an important role on this stage.

On the second stage a lawyer identifies the rules applicable for the case and the outcome of their
application. The need of demonstrating effective legal interpretation skill arises at this stage. In terms of
narrowing the differences between common law and continental law attitudes court decisions gained
significant importance in law schools. Students need to learn how to research necessary statutes and court
decisions as well as develop skills of legal interpretation. Critical and analytical thinking in students may be
established in multiple ways; e.g. lectures and group seminars can be used for discussions around particular
provisions of law. “Cross role-plays” when students shift their roles are also effective in that regard.

At the last stage the lawyer assesses the alternatives of dispute resolution and educates the client
about advantages and disadvantages of each of them. At this time the lawyer needs to accurately evaluate
strong and weak sides of the case. The lawyer’s communication with a client transforms in an educational
format. The lawyer explains what the client may expect from different modes of resolution.?? The client is
the one who makes the choice.

Law schools should pay more attention to teaching ADR. Considerable balance needs to be
maintained when teaching dispute resolution techniques. For example, when introducing a trail concept to

Stuckey R., and Others, Best Practices for Legal Education, First Edition, 2007, vii.

' William M. Sullivan, Anne Colby, Judith Welch Wegner, Lloyd Bond, Lee S. Shulman, Educating Lawyers, The
Carnegie Foundation for the Advancement of Teaching, 2007, 2.

¥ 1d.,201.

X 1d, 179.

But it is also true that even well prepared lawyers may face situations when they learn clients’ “real interests”

later; e.g. this may certainly happen in mediation. One of the core values of mediation is creating a “unique”

environment for people to feel asked and listened so that not only lawyers but even clients themselves learn their

“real interests” differently. Even if disputing parties do not settle the case, the goals of mediation as a

“communication facility” are met. Mediation still let them reveal their underlying motivations.

Quality counseling not only reflects the lawyer’s professionalism but also serves a preventive function for

lawyers, protecting them from “future” claims of their clients.

5 <
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students ADR modes may also be nominated.?>. This will at least expand their view of dispute resolution
and let them identify differences among them. When leading a litigation course, skills-based trial elements
can be attached to it. This way theory and practice will move along hand in hand.

Along with all the above said, lawyers should perform their services within the boundaries of ethical
standards set specifically for legal profession.?® That is why, it is important to develop skills but also

develop professional values, such as ethics.

5. Teaching Mediation in Law School

Skills-based learning can be implemented in law schools in various formats. This may be achieved
through lectures, specific elective courses and, best of all, clinics. It is impossible to develop all the necessary
skills on equal levels, but law schools must at least emphasize the need for developing those professional
skills and prepare students for legal practice. %

Mediation can be taught in different ways. When teaching techniques are combined properly, teaching
of mediation may be successful in clinical and non-clinical classes. The role of a teacher is decisive. The
motivation and expectation of teachers impact the quality of teaching. High, but realistic expectations of
teachers are reflected in a student’s progress and vice versa.?

Designing mediation courses requires distinguishing the focus between the skills of a mediator and
those of a lawyer-representative. Initially law schools are not interested in developing the skills of a mediator.
Mediator’s services are not considered as legal practice and law schools prepare their students for legal
practice. But in terms of developing lateral thinking using that focus in teaching might be reasonable.

For consumer education purposes student resources can be effectively used through sending correct
messages about mediation to society. Street Law Clinics may certainly serve this goal.?’

Skills necessary for mediation (both of a lawyer and a mediator) can be best developed in a clinical
setting. Perhaps teachers debate less over the fact that “there are many things that students can only learn in a
clinical environment and other things that students can learn so much better in a clinical setting”® because

“nowhere is the intersection of legal theory and legal practice more intense than in supervising students.”?’

6. The Concept of Clinical Legal Education

The dialogue about the importance of skills-based teaching in the US started in the 1930-ies. This
stage and the following movement in American Legal Education is related to the name of Professor Jerome
Frank.® His vision was based on utilizing the teaching example of medical schools in law schools.?! Frank
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Chavkin D., Clinical Legal Education, A Textbook For Law School Clinical Programs, Anderson Publishing Co.
Cincinnati, Ohio, 2002, 15.

Shalleck A., Clinical Contexts: Theory and Practice in Law and Supervision, 21 N.Y.U. Rev. L. & Soc. Change,
Vol. 21:1, p 109-82 (1993-1994), 29; Edited Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings
for Live-Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.

" Ed. by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson
Publishing Co. Cincinnati, Ohio, 1997, 1.
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suggested creating a space in a law school where students could gain practical experience. Frank’s concept
of legal clinic widely used in contemporary legal pedagogy was based on several principles:

e Legal clinic must be established on the base of Law School,

e Clinical faculty has to be composed of legal professionals (former practitioners) having enough

experience with clients and cases;

e Students must provide legal consultations to the clients under the intensive supervision of

clinical professors who will be assessing them in the end;

e Students may provide pro bono legal services in order to provide client flow and develop

professional values as well.*

Frank’s ideas on improving American legal education were reflected in 1992 MacCrate Report.3
American Bar Association initiated assessment of skills-based learning in American Law Schools. The
assessment process was chaired by Robert MacCrate®* and, therefore, the report is known by his name. The
assessment proved the need for skills-based learning in American Law Schools.®

By the end of the twentieth century new teaching techniques were introduced in American Law
Schools. Such progress was related to the establishment of clinical legal education.®

Legal clinic is a “semi-law firm” in a law school which operates under the supervision of clinical
professor and for the service of various social groups (mostly under-represented clients).

Supervision in a legal clinic is conducted by a clinical professor (former practitioner) who has enough
experience in lawyering. Supervision involves intensive management and monitoring of a student’s
performance. Formative assessment gains increased importance in clinical teaching. Supervision is a
guarantee for the quality of both - teaching and services provided in a clinical setting.

When serving under-represented clients, students will develop their professional values. Pro bono legal
aid is an integral part of a lawyer’s professional values.®’

7. Issues Related to the Foundation of Mediation Clinic

The foundation of a Mediation Clinic is related to various problems in the Georgian reality that are
crucial in clinical legal education.

The first and the most important question is the determination of the right place (Bachelor’s or
Master’s Program) for a clinical program in a law school curriculum. According to the Georgian legislation
graduates from a Bachelor’s program may be involved in litigation. The precondition for legal
representation is licensing. Law does not specify the level of education required for representation.® In

these terms it can be said that law schools having their clinical components included in a Master’s program

' Frank J, Why Not a Clinical Lawyer-School?, 81 U. PA. L. Rev. 907 (1933), 3; Edited by Hurder A., Bloch F.,
Brooks S., Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson Publishing Co. Cincinnati,
Ohio, 1997.

2 1d., 4.

» MacCrate Task Force Report, 1992.

3 SQenior counsel with the law firm of Sullivan & Cromwell, an ABA Medal of Honor recipient, and the ABA

President in 1987-88.

Chavkin D., Clinical Legal Education, A Textbook for Law School Clinical Programs, Anderson Publishing Co.

Cincinnati, Ohio, 2002, p 2-3.

% Amsterdam A., Clinical Legal Education — A 21% Century Perspective, 34 J. Legal Educ. 612 (1984), 9; Edited by

Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson Publi-

shing Co. Cincinnati, Ohio, 1997.

Stuckey R, and Others, Best Practices for Legal Education, First Edition, 2007, 190.

See the Civil Procedure Code of Georgia, (Parliament Periodicals: 47-48, 31.12.1997), Article 440; compare with

the Georgian Law on Advocates (20/06/2001), Article 11; compare also with the Georgian Law on Higher

Education (21/12/2004), Article 46 (2-a).
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may fail to prepare law students for legal profession. Students will graduate from a Bachelor’s program
without even being aware of a concept of a client and practical application of law.

Therefore, the need of incorporating clinical components in a Bachelor’s program is vital. It
becomes more essential in those law schools where some of the skills-based teaching courses are not
introduced (e.g. legal writing, professional ethics and so forth). In these cases clinic will serve double goals
of sharpening skills and delivering substantive knowledge. But in settings where law school curriculum
contains those stand-alone skills-based courses and has a clinic at the same time, the law school must
ensure teaching the same subjects on different levels.

The second important issue is choosing the right design for a clinic. Legal clinics are often
distinguished as in-house clinics and externship models of experiential learning.

In-house clinic is easily manageable as it is based on a law school. Clinical professors monitor the
learning process in a law school. Therefore, they quicker identify the need for changes and rapidly fill the
gaps to improve the teaching process. On the other hand, in-house clinical programs face the challenge of
attracting clients. There is a lack of will in law firms™ to collaborate with law schools as well as in local
NGOs* most of which conduct pro bono legal services themselves.

Internships are rich in clients but less effective in supervising. Externships require an intensive
exchange of feedback between a legal practitioner and a clinical professor, as well as the exchange between
students and a clinical professor. It is a challenging moment when a clinical professor has to award a credit
but is not really able to conduct formative assessment.

Mediation Clinics can be set in various formats depending on teaching goals and resources available
in law school. Looking at teaching goals means identifying the focus of a teacher: whether it is developing
a skill of a mediator, a skill of representation in mediation, or both. Looking at the available resources
means learning all types of resources that a law school has: human, technical, communication, partnership
and so forth.

Considering all the above said, several types of mediation clinics can be adopted:

In-house mediation clinic: law schools having experience in running in-house clinical programs can
easily transform their scope from “traditional representation” to “representation in mediation.” When there
is a sustainable flow of clients, clinical professors will have luxury to spend more time on skills training
rather than marketing and PR.

However, in those law schools where there is poor or no experience in clinical management,
simulation-based clinical setting will best suit the starting level of such management. Due to their rich
teaching values, simulations are frequently used even in live-client clinics. When simulating, various
resources can be used for role-plays: students, faculty, actors, campus and so forth.

Mediation as a stand-alone course is not yet integrated in most of the law school curriculums.
Therefore, it will be helpful to let students gain substantive knowledge prior to their involvement in a
clinical setting. This goal may be accomplished by adopting a general Lawyering Skills Course or a stand-
alone mediation course and set a requirement for students to pass it before involving in a clinic. This will

guarantee the level of preparation of students.

% See the Civil Procedure Code of Georgia, (Parlament Periodics: 47-48, 31.12.1997), Article 440; Compare with
the Georgian Law on Advocates (20/06/2001), Article 11; Compare also with the Georgian Law on Higher
Education (21/12/2004), Article 46 (2-a).

This is why cooperation with non-govermental organizations is important. Those NGOS that don't provide pro
bono legal aid but are focused on different tupe of services, (e.g. pro bono phsicological service), may well
cooperate and not compete with lau schools.
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8. Conclusion

It is not an easy task to “resolve the relative merits of a liberal, general education versus a technical,

professional orientation for the practice of Jlaw™"!

and each law school finds its own way leading to success.
But there are minimum requirements or standards that all law schools have to comply with. A law school
has to be oriented on students and their preparation for the practice of law.“? And it is a challenging part of
objective as the needs of students are being rapidly modified as they progress in law school.*

By adopting various mediation courses, a law school will better prepare its students for professional
excellence. While developing dispute resolution skills, students will not only expand their single-sided
view of a problem, but will also become capable of coping with difficulties along with their lawyering
careers.
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39005(300b 4563568 gds Fmo(393L Mmam (3 3geos300lb bmaswn 3ob3sMEgdsl, nby megewm
dabo Bo8mgdob 3Gim(3gLbob semBgMab.

bbgomabbgs d39960L 306mb3gdmmds dgmna(znol dgbobgd SoMmadat dommomgdlb dgons-
300L 3EM(39L0L BaMdmgdody dbatgms Mmabbdmdol dg3wga. dsgsmomabomgol dgadmgds dmgay-
396m LogMaba gmab Ladmdomadm LadMmzgbm 3mwgdbalb 131-1 8bemdn dm393Mmo 3gnsznab
2563568 905:“° "dmbedsomg, GmIgmoas 1dmggds bogdol Bscdmgdsl 3bsmgms msbbdmdol 393-
©9a, 603bogl dgbadg 30mb, AmIgmoy Fmnbdgbb oo s an3egL dbatgms 0b@gMgbgdl, Mams

» 41

©59b3oOMb dom mMab Bodmgmamo @oggdal gomsebyzg@eda”.

** The Civil Procedure Rules, 1998 (UK), gmgd@®mbamo 596bos bgmBobsBgom8os: <http:/www.legislation.

gov.uk/uksi/1998/3132/contents/made>.

% Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation
in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6, <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:136:0003:0008: En:PDF>.

7 adgg, Article 12(1).

% Herbert W.A., De Palo G., Baker A.V., Anthimos A., Tereshchenko N., Judin M., International Commercial

Mediation, The International Lawyer — a Quarterly Publication of the ABA/ Section of International Law,

Published in cooperation with SMU Dedman School of Law. VOL. 5, NO. 1, Spring/2011,112. <http://www.

americanbar.org/content/dam/aba/publications/international lawyer/til 45 1/commercial mediation.authcheckda

m.pdf>.

Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., Pittsburgh, Pennsylvania, Apr

5,2004, 2.

% Code de Procédure Civile, 1973; 0bgmabnfMa moMadsbo ab. Code of Civil Procedure, Book I, Title VI*S, Art.

131. - 1. <https://docs.google.com/viewer?a=v&qg=cache:LQM2clykiU4J:www.legifrance.gouv.fr/content/ download/

1962/13735/version/3/file/Code_39.pdf+http://www.legifrance.gouv.fr/content/download/1962/ 13735/version/ 3/

file/Code_39.pdf&hl=ka&gl=ge&pid=bl&srcid=ADGEESjumnjkNIp8gLtBB5LnMINTDnbgDDIj - 3ZFzZT263SRDNnOCZ3 hm

AVKIXTBHrozVKgg92UwObUGz8cPKEAkb3Lx9BWXFIfOBdhISUONLPE7EFHzcrytgTiD5ij)MHyT3spl4R4i&sig=AHIEtbTveG

hG_Ag9nS0P8Lps2CInClQzUw> [Jun/2012].

0d39; ™oanbsedo: ,,A judge seized of litigation may, after having obtained the consent of the parties, appoint

a third person who will hear them and confront their points of view to help them resolve the dispute dividing

them”.
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LobGgFgbms sbgzg 93Mm30l 3o3damal Jogm 2008 gl Jomgdamo @oMgd@ogs ,Lodmds-
modm > 3m3gGom Loddggdmsb ©s3e330Mgdom dgm0s(300L bmaswo sb3gd@Egdol dgbobgd®.*
©0M7998030L 03bsbow, ,3g0(308“ LEGNJG MO dnma 3EM39L0s, BMEaLy MMo 56 dg@o
dbodg, bgdoymaummdoom, 3gns@mmol @ebdomgdom dosmbggl dgmobbdgdol dom dmmab sMbg-
3 0o35Lmob 353306 gd0o.

59d3-0b ,9Mma350m3560 8480 8g0s300b gbobgd® o635 e3L, ,dgm0s300“ 603653L 3Em-
(39LL, 3ol g563s3mmdseda(z 3gos@mmo so@gomgdl 3mINbogsznobs @ Immadamsgdgdl
3bomgqgdlb ImEnb, Moms bgmo dgnbymb, Jomn egnEsb 3sdm3wnbsmyg, bydsymymmdamo dgmsb-
b3930L BomBggol”.4

390005(300b 3MmM(39L0L go635MBgdal ndmgzs sgMgmagg d3LEMomonl od@on ,3gos300b dg-
bobgd”. 396Mdme, ,3g005(300b LbEM3s” 60d6sgL dmeagy 30Mgdbs s MganbEMmomgdmm dgwons-
&™AL InEob Jgbzgmols, 3900(300L Lodwsemgdoom og0b gosbyz9@ 0L Bnbbom™.?

bgdmambadbmmo 8gmns300b go6356EBgdgdal Logdzgmdy, Mm3gmbsz dgnsznob bgyg-
Mmdo oo g3odmiamgdol 3Jmby J39469d0L 396mMbB3dmgdo 3306300006, dgbodmgdgmos bo-
Jotmggmmb badmgomagm badmmzgbm 3mogdbobsmagalb dgbsedsedabn ,LobsdsMomm dgwosgnab®
35685608930l gmE3mamgds. LogMmadmEabm 3@ n30eb asdmdmnbamyg, 3oMan ndbgds, oy
Joom 306mb3gdmmdadn 083833000090 3g0s(300b go635MBgds doMEadat donmomgdl
5bndbym 3Gm(39L30 dmMbBobamgmdal LogomEgdnmmdsody ob bgdogmpmmdommdsdy ©s swo-
603bgds, Mo 0gbgds 8gmns300b Bamdammazal doDobo s 306 046908 Imbsbaeyg dbsmy. o8 dbfng,
R3gmmadmogo 330mzgmabsmgobsg 3960350 smbsogdgmo aobmgds msegem dgmnsznnl bagommg-
35 05 3510 Fmbobamgmdal badysmgds mgaznsmyMo BoMdmdsaqgbmgdal gomgdy.

1.2.2. 3g05300b babggda
* LobosdsMmomm JgEnd(30d

390005(309, Mmamt ©a30b a506y3980L smEgfmbsdoyma dgommmn, dgadmgds dabormgdo
oym dbamgomomgal, o363 560l dgdmbzgzgdo, Mmogbsg 0bobo Mol o3bowgdgb dsbdn dmbsboa-
mgmdoDg. % 53 39dmbg935d0, Jgbodmgdgmos asdmygbgdamem 0469L ,Logsmogdmemm” 3gwns(30s.

960 36M0g, 50bndbymo 3Mm(3gbo o6 3obyybmdl dgmnsznabomgal sdsbsbosmgdgm dm-
250 300G 9M0m3L, GmImob msbsbdow ngo bgdsymammdomoa 3Gm39b0s.”” Bbomggdl o6 gdmggom
0B g3560L Lodnomgds s, ©30L Logbosb 3odm3Enbamyg, mbadsmmmyg Mmozom 3obbsdmgmagl
39000@mMalb Rofmggzal sqyz0mgdemmdsl. dgmmg dbGog, ,Logommgdamm® dgons3ns dgndmgds
960306 bohzgbgdgem 3Mm(3gbo nd3gb, Mog AbaGg9dL Lodmemgdslb 3ob(393L, dofmamos, ndv-

* Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation

in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6. bgem3abobgomdns:

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:136:0003:0008: En:PDF.

0dgg, Article 3(a), 1" sentence.

Uniform Mediation Act, section 2,(1), last amended in 2003. < https://www.law.upenn.edu/library/archives/ulc/

mediat/ 2003finaldraft htm#TOC1_2>. m@ngoboendo: “Mediation” means a process in which a mediator faci-

litates communication and negotiation between parties to assist them in reaching a voluntary agreement regarding

their dispute”.

Mediation Act 1997, Australia, An Act relating to mediation and the registration of mediators, No. 61 of 1997,

[Notified in ACT Gazette S300: 9 October 1997], Interpretation 3(1). gemgd@&mbamoa 396bos bgmabobgom-

doo: <http://www legislation.act.gov.au/a/1997 - 61/19980701 - 4053/pdf/1997 - 61.pdf > mogobsedo:

“mediation session” means a meeting between persons who are indispute and a registered mediator for the

purpose of resolving the dispute by mediation,...”

% ob. Alexander N.M., Global Trends in Mediation, Kluwer Law International, Alphen aan den Rijn, 2006, 156.

7 o, dogomoaomse, Butler V.F., Mediation: Essentials And Expectations, Dorrance Publishing Co., Inc., 2004, 2.
0b. 5Lz, European Code of Conduct for Mediators, Introduction; Uniform Mediation Act (US), Section 2(1).
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™gd0m, 53653 359(36mb yzgms owgdom sb3gd@L, Mo 3gwno(zasl sbmagh.®® sd3q mbws smo-
603bmb, M3 bobsdsMomm 3Mm(39L98d0 3mbsboemyg dbsMggdn, dsmmn 0bgm@mBnmgdammdal
353m, 3905(300L Ladyamgdom ogal dmagzemgdal dgbedmgdmmmdabowdn b3g3@ognMaw ny3bgb
3566ymdombo. 3gns(300b gbom domgdnmo aoebyzg@omgds, dsmn sdMom, dgadmgds o6 agmb
Lobodofmmmm gosebyzg@nmgdal, oagbomagdol, asbhabgdol g33030mgb@o, Mabsg dbomgms
3bG0ob o©n babssmdmgamds dgadmgds 3m3yggl.

* 565babadsMmaemm dgas(30d

390005300 63839mPmmIomns, oy Jabo MEZsBadgds brgds Bbatgms 0bozns@nzom babs-
doonmmb Romggal gocgdg.

0053900, MMImgmsi dmbsodstmmyg ImbogzeofMgomoe aosb3gdb dgens@mml dbmmme
Ibomgms dmmbm3zbol Loggdzgmbg donBbg3s 6gdoymammdom 3gmns30s0,” 564 3Gm3qL3n dm-
bobomgmds dbofmgms aosby3zg@&nmgdsdgs @edm zngdmma.

5bobndbogns, HmMB sEobobodsmmmm 8gmas3nal go8mygbgds Mog ogdom goMgdmgdgd-
006 oMol ©835330698mo0 3gMdm LgGmEab Bom3mswagbgmmsmgab.”’ 3oMggm Mogdo, bye-
Loy gmos dobo godmygbgds abbgl, badgwn(306m, 3M3gM (300 ©s3980L goabygzg@nb 3obbom.
3bofggda 5bndbymo ©o3930L Bomdmgdal ML asbBg396 dgbedhbgz g3mMbmBosl MmamE(s ggo-
bobbMo, abg eHmab dbGMog.

1.3. 3g003(300b EEgdamnn AbsMgqgda

5bobndbogns, Hm3 3gns300b 3EM(39L0 dMOFMEIsm Mo babobss s Jobo Bo8mgdals 3g-
Momedo 3bafggdo dgdmgdgb, megom 03356 LogMmata ab@gMgbgda. 8om bodmaomads gdmg-
300, M dbmemmE onFMoonmo Bogd@gdom 3obbodm3gmHmMb dmdsgsemn dgmaagda, 5MedgE doMewo
amdbmdgdol, 3mbobEgd9d0lb Logdszgmbg 303000696 gMMMdmg sb33603wmy. 3 8bMog 30 3GHM-
39L0L 3MbPNEb(30smYEMS Fbofggdl bLadmemgdslb dab3gdL, 043696 YBG™ aoblBomgdo s o6
9943693000 bLogMobyg, Hm3 3Gm3gLbob 3obdogmmdada gs3mygbgdma 0bgm@mdszns gobogds bs-
ROOM.

bgImambndbnmoesb godmdwmnbamyg, 3gonsz0nlb 3Mmzgbol Bamds@gdom Bamdstmgal
96o-geo 360d369mmzo60 sb3gJ@ dobo 3MbBaEYBENIMNAMBSs.5" 3gmns(300L ©oBY9dsyg
dbomggda ¢dg@&glb dgdmbggzsdo bgmb 569696 gmsebbdgdsl 3mbgowabsnsmnmmdal dgbobgd,
Mm3gmog 398amddo gMma3et aoMmeb@lL bomdmomagbl, Mems domn abgmMmdszas godmygbyg-
3 o6 0469L Logdob bobodstmem Bgbom asbbamgal Jgdmbggse30.2 gobomgomabbabgdgmas,
3 390005(300b g06353mmmdsdn Im (393990 0bgm@ds(30s dgadmgds dohbgmem 0dbglb 3mbagnwgb-
(309 mFo@ IbaMggdlb Mol ogdymoa bgmdg3Emmgdol aoc93dg(3, 306900056 50603yl bdn-

*® " Quek D., Mandatory Mediation: An Oxymoron? Examining the Feasibility of Implementing a Court - Mandated

Mediation Program, Cardozo Journal of Conflict Resolution, Volume 11:479, 2010, 484. 393camdn doocon-

0985800, bgm3obsbgmmaas: <http://cojcr.org/voll1no2/479 - 510.pdf>.

Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial Mediation,

Small and Medium Enterprise Department, The World Bank Group, November 2006, 2, bogbols gemgd@@mmbeemo

396b0s bgeBababzomans: <http://rru.worldbank.org/Documents/ Toolkits/adr/adr_fulltoolkit.pdf>.

0 ab. 0gdag, 40 - 42.

U Alexander N.M., Global Trends in Mediation, Kluwer Law International, The Netherlands, 2006, 438.

> Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial Mediation,
Small and Medium Enterprise Department, The World Bank Group, November 2006, 5, 60ogbal gemgd@©mbagema
396b0s bgmmBababzomans: <http://rru.worldbank.org/Documents/Toolkits/adr/ adr_fulltoolkit.pdf>.
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(0@ 0035m0bB06g3L Moz J96mB0.5 Fbsggdl Bgmdmosm g0 dbomdMME 3Mm(3gbol 30d-
©0bsMgmMdabol, 30650086 8gns(300l gob3s3emmdedn dm3mazgdeman yzgms 0bgm®mads(3ns @omBgds
booEMdmme s 30bo 3odmygbgdal Ygmgds Fbomggdlb o6 gdbgdsm Logdab LobodsGmmm Bgbom
a56boemgals 3gMomedoa(s, oy, Mo 0dds Nbrs, IbaMgms dgmabbdgdocm Lbgs Mod oM 04690s gomgos-
mobB0bgdmman.®

* ©mmabs 5 gumab g3mbm3ans

03 d93mbgggedn, oy 3bomggdl LyMor Ndmzmgl 3009ddo Imagzocmmb oo dmmal s@bgdy-
M0 (035 5, M5 0dd b, nbndsmuFn sbsbofxgdom, dgmnszns yzgmsdg 3mdggdasbo 3Gm-
(390)655.%° 0g0 Fgndmgds asamdgmogl G360 bosmn 96 mg, bogdal LoMormmowsb g4odma-
©0boMg, 3530b MmEgbsg Lobodsmmm 3Mmm(39Lgd0 aMdgmEgds mggmdom, dmaxg® 3o Bemmdoo.
(3 3996790 3o gMnom@ obsbafmyxgdl, 83 3bMng, asbamgamabbobgdgmos sgm3s@0b bom-
®930(3, ®M3geo(s 3godmgds dgozzommb Ibmmmm gMon, 8goos@mmal 3mababamadaobsmaals go-
Bgnmo boGggdom, Mo megobmagem gmm g3mbmday@o ndbgds.

39005(300 3m3aqdosbo 3Mm39L0s 3306y dgbodmgdmmdals 3dmbyg dbaMgmamaal, Bmdgem-
D33 96 355RBnsm Lo gdomabo LobLMgdo, Moms LabsdsMmmmdn 3yszmgo bs oot Bacdmdasco-
39690 ©5 M3m0sb, HmM3 BomImIsmagbemal stymmes aobgds boddab Boggdal 80bgbda. dgwos(zo-
ob badmomadom 3o 3bomggdo mogem gobbodmgMmeggb agolb gowsbyszg@nb dgogal, 3obsnwsb mo-
350 Bo3oMm5396 506036 3hm(39Lb.%

356Ls 3 gdom 3m3agdosba by ngmb 8gmasznal badysmagdom ©a30L Imagamgds 3m-
39 onmo 3mngb@gdabomgol. 3 dgdmbggzedn, dsm o6 dmbgzm gosnbomb 396mb3wgdmm-
30 sagb0mo LobgmdBogm doyn,” GBm3gmas, ogob boabol mamgdmmgdosb a40dm3wobomy,
bJoMom 0 MBLYdMSL 5GNL s 3o3d0Mgdmmo.

* 3mb®Mmmman

39005(300L 3MmM(39L30 o BMbabomgmdl oM LobgmdBogm mmasbmagda, oMz Labodsm-
0mm.*® 390003006 ImbsBoemg bomhggdl Bodmowagblb dbmmme dgno@GmEn s Mo o6 3g@o
©33060b30698mo0 3bsmg,”? GMmImgda Mogem 53mMbGGMmMIdg6 3gm0s(300L 3Gm(39LL s dgwg-
35393 09390 300056 §&o3MdMngem, 39005@MMal obdsfmgdoo. dom Lodmomgds gdmagzem
3Mm(39L0 08 Loboor BaMdaomb, MM smbndbymoa 3sbmbmdoglb s nmzgemabbnbgdmgl mMngyg
dborol dmobmgzbgdl.*

* 3M3gmMmIsm Mo 336 7dm

dbomgggdo ucm gsbbbomado 56006 9MBobgmol 8ndsMmm s Lodmsemgds gdmggzem ge-
D30 305565m0DMb Fomn ogdomon ©s Momymagomn sb3gd@&gdo. 0bnbo & sM0sb dgdbemmmmo
939956530 s6bLgdmmo 396mMBIgdmmdao.

53
54

0439, 5; 0b. ogamomog, bsJoBmggmmb bsdmgemaodm bedGm3gbm megdLo, 3xbroa 1875,

0b. Bogomomam, bogomoggmmb badmgsmadm badmzgbm jmmgdun, Bxmbmo 1872 83-2 6sBacmo.

% 6b. Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Wolters Kluwer Group, 2010, 5.

% ab.0ggg,5-6.

¥ ab. Bogemomaw, bsgomoggmmb bodmdomsdm bodMmzgbm gmegdLn, 1997.

Ilonos B. A., Tlpouenypa Memuaniy — ocoOOSHHOCTH, penuMylnecTBa U HenoctaTky, 2011, <http://galinapopova.ru/
statji/108 - procedura - mediacii>.

0J30-

% The Guide to Arbitration, edited by Torsten Lorcher, Zannis Mavrogordato, CMS Legal Services EEIG, Frankfurt,
2009, 38.
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2. 390005305 — bosbmyg 03653gMm3g JoMmarnm bsdsGmnsmda

390005300 06LEGNGYEGOL BoMoGgdom aobgnmamgds dbmgmomb bbgswsbbgs J39ys653a
bogoMomggmmdo o3 0bbGGWE 0L sbyMagzal ghmagzsma bGndymos. dom g gL, Gm3 Jgwaszo-
0o LaMagdmmdol 3Mad@ngs kM 3owgs XIX-XX Lo 699830 Lojomzggmmb domamdmasb Mg-
a0m69830(3 (bgobgon, bgzbyBgoon) 3906036493s.°'

bogoMomggmmdo, mebsdgmMmag 3gonsz0nl gobzomamgdals Jobbom, dofMggmoa badogo ao-
d0as asbymo Bemob 0g3933M0b 03930, Hmeabs bodsMmggmmlb ommsdqb@ds dgmns(znsb-
056 0539330698000 30@)9b6s (33mmgdgdo o eds@gdgda badsMmggmmb Ladmdsmadm badcm-
39bm 3mEgdLdo ©s ,%963MNgMMaL ©s(330L Fgbabgd® bodsMmggmmlb 306mbdn. dmagznsbgdam
30, 2012 bemob 306830, (33momgdgdo dg3000 sbg3g Ladomggmmb 306mbdo ,,bm@omns@al dgbo-
bgd“. sEbgdmmo Losbmmggdn Lodomzgmmda dgnsa3nnl gobgomaMgdal gMmaszem dobabl Bam-
dmoaqbl.

2.1. 3g05300b 3Gm(39L0 badsMmmggmmb Lydmgsmadm badGmmzgbm
Lsds@aemab dnbgegzom

bogoMoggmmb bLodmgomodm badmmigbm 3mwgdbda 2011 Bemal 20 ©g393396L dgbme
(330 9393L 3mol 360936gmmgobo Losbmgs XXI' mogo — bobodstmem dgmos(30s. M4d(3e o-
60dbem mogdn Im393mmo 0bgm@mszns 3gM Rsnmgmads Lygdsmabow dgeosznol 3Mm3gLob
BomBmgdabomgal, o) asgomgsmabbnbgdom 0dsb, HmAd badosMmnggmmb 3Mod@n3edn ggM 30wg3 o6
dmndmggds bbgs Ld396mMB3Egdemm v4@qdo dgmasznol dgbobgd s Mebsdgommgg Jotormma bo-
Bmgomgdobamzal 36mdas 3gmns30ol nbbGogn@o.

LogoBmggmmmb Ladmdsmsdm badGmzgbm 3mmgdbo 3oMEs306M 0mzomabbabydl dgwaszoab
oadom sb3gd@&gdL — 3abo 3MomE0G g0 0339mgds LabsdsGmmmm Bgboo ogz0lb goEsbyzg@nb
3g0mEmsb dgmsmgdom. gb oMl dgeosznalb 3Mm3gLoL 3MbgnEgbznomymmds, sgfgmgg Hm-
amr s do@gcnamno, aby mob dobadomnMo sbabatygn:

1) bLodooggmmb bodmgomodm bLedMmzgbm gmogdbol 1878-9xmbmoal msbsbdor, ,Lobo-
doGonemm dgns300b 3Mm3gbo 3mbgnabznsmymas, oy dbsMgms dgmabbdgdam Lbgs M3 o6
560b oagbom”.f2 Lbby osbggg 0mgzomlBnbgdl 3mbrnwgbzosmyyto nbgm@ds30ol godgmss-
6930b 3909390L, dsgsmaoma, LabadsMomm 38 30(390madom 56 hsnmzmgds 3MbynEgb(3nsmy)-
A0dob 306md980b 3300 domgdmmo 0bgm®Mdsgas (LLLbg, 104-9 1" dygbemo), Joaed godm-
6o 3mobl BoM8maagbl, o9 3989003693 0bgm@MBs300bs ©d EM336@gdL LobsdsGmmmda
Bomoagbl ob dbamg, Mm3gmds(3 go337a36s ngo, sb 04y gb nbgmMIs(30s 36/s ©m 31396@&0 dg-
Mg 36oMgL 3gmbs 56 39bmbBom gomzgemabbnbgdmma bbgs badymsmagdom doomm s Bataoanbs
bodoMmmmdo“(LLbg-0b 104-g dqbeo (12)).

2) 390005300 Fbogmomgol 6o 3mgd batiggdmsb sfnl s 3o3d0Mgdememoa, 35306 Mm(3s babe-
doonmmb Ladyomgdom ©s30L 3oaby3zg@nbomgal, gomms LabgmdBogm doyabs, bagntms -
30358 0b 3mbmMomol assobrs o bbgs ©sds@ 98000 batxgd0,% Moz 3Mm39L0b dggansb gs-
3m30bomgmdlL. bmmm bojsMmggmmb 396mbogdmmds 3gmns300l bocdmgdabamgal Lobgmdbo-
g™ 3570 boboom 0mngamobbabgdl ,og30L Lagbob MoMgdnmgdal 1%-b, JogMsd sGbs3mgd 50
mo60bo”(LLL3-0b 89-2, 2(5°%) gbmgdo). astws 5mbodbymo Jgmsgsmobs, 306mb3wgdgmo, dgnd-

61

ob. @sgomodzoemo 3., LsBgLosGmEm  Labsdstommm bgsbgmdn, ™mdamobob wbagg®bLodgGolb go-
8m3(399mmmds, md., 2002; ob. sbggg, a. ognmedzomo, LodgasGmmm LobsdsMmmm obyy “Mgmen”
bg3bygmdn, mdarmabob ¢bagg@mbodg@ el go8m8(398mmds, md., 2001.

bogdomggmmb badmgomagm LadHmgbm gmegdbo, 1997 Bymo.

©3358 g0 bamggdo obggg dgadmads Rsnmgommb g4b3g@mEabal, 3mbdggdolb Lobsdsmmm 3Gm-
39bBg ELEMYEOL s B GdaMn EMINBgbE (300 Barmgdabomgal bagnMm batggdoa.
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mgds 0mggol, gfmagata bobamabgdol Labom, 3gas300d0 3mbsboemg dbatggdl agol dgosb-
b3gdom EILEYMMadoL dgdmga LmogoDMBL gomsbrnmo babgmadBogm dagal 70%-0L(LLL3-0b 49-9
Inbmo(21)) adGnbgdsb.

3) bobadsmormm 3Mm3gbgdo Mo8wgbndg mgg, bdoMow 30 bemgdo gMmdgmmgds, gb 3oga
96m0 Laggydggmo dgadmgds nymb dbsGgms ogH 8gonsznal godmygbadobs, dom ¢dg@ gl oy bo-
bodaMoremm dgns300b 300 Jgomagbl 45 gL, GmIgmoa(s ,dbsMgms dgmabbdgdoom dgadmgds
a036dgmogl 03539 3o00m” (LLL 3-0b 187°-9 xbema).

Loboedsmomem dgmns(znals dgbobgd XXI' mo30L 30fM39mmngg 8‘3[‘)@30“ Lomdamns, ™A ,LoM-
Rgmmob Labadsmmmmdo Baoaqbol dg3ga LobsdsGmmm dgeas3nol sgd3gdmgdomgdamo baddy
dgodmads go009(39L 3g0s@mAL” (g0Dogn® ob nnFoanm 306Mb), BogMed sG(396Mm Jnbedo o6
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dmdngn bdsnEn (b3sdsmama Lo gs, gonmazgdgmo bagnmgdgda, Rbmdo ©s 6.3.), bagMom doo
35943560mmdals 3GIMdmgds, 3gbmdmal Lo gnommgdom, GgoGmtnom 356mbmm Lofmggdmmds
(938 mBMgba, bLodMMd). Ledgbmdmm ©s393L sbggg dgadmgds dogs FMmgbmam 396dm bs3nmmg-
3590 sMbgdmmao 8060l dgmmdgmos ImEal Lsdgbdmdmm babdmzMab, mmdol 3gdsmgmdabs s
bgbomab Lo 3Mogdol oEabsbmsb s 3ogzdomgdmmo wseggdo.

Lobeo gMmggemn (30bgbodsgMgs, bawss 3(3bm3M9dds mo30 ddz0mem Mbos 0aMdbml s
39bmdmgdals BbMnEsb 53 LodynMmz0b eME39353 dgndmgds o MYNSbLAMYds 3sdmabgamb.
53 b3, Jgbadmagdgmns 3gbmdmgdds Mmogem 3magzommb 3Mmdmgds, ds3Msd o) gb dgndmgdg-
m0d, 390005308 LOAYSMgdal ndmggs, g0l g3mMbm3nyMo ©s Imimg 30093d0 gosbyzg@ob
30bbom, 3bomggd3s 808sMmmb 3gns@m@b.

2007-2009 Bemgddn, o d60@sbgmdo ho@omgdmmo 33mmg30b dgogasw, momddal 100 000
bogbmgmgdgmoa Lobmol dgmmdgmads dgazgoms babmgmgdgmo segnmo, dobgdo 3o LbmEMge
LoFgBMBMM 83980 0ym.'® LsnbEgMgLms, HM3 oo dG0Evbgml 356mMBAgdmMds Losbmamg-
dgmo babob 39358MmmMbggdl s35mEgdnmgdl, bsgnmamo babmal gsynzobsl dmdsgaem 39358)-
mMbgb 305bmEmb 06gMm@MBs (300, ¢ Mo NMabbIMgdgda s 3MMdmadgdo 3dmbosc dggem dgdmd-
™90mo6.'%

3.2. 3g0ns(300b 656Imgdab §gd603s

bodaMomonsbo s mM0zg 8baMobamgal eds3dsymynmgdgmo assbyzg@omagdolb domgdals
30bbom bdnMo nygbgdgb GEMIbLEMMIs30mma, g3mmyEoyca (3gdsxs3gdgm) 56 gsboamoa-
&>@0Mo dgmos300ol §ndgdb.

gdbomo@s@onma dgensznal (Facilitative Mediation) bom3mgdobab 8g0s@mmn sbv-
mgdL Gobomo@oGmMol Hmmb, ss@gomgdl dbsmggdl dmEalb NHMogHomdgdl. dsb dgydmos
5b3oL doMoman 39300063930, Rsnbndbmb God@gdo s YDAYbggmymb 3Gm(39L0b 3d300, Bybom

107

30005698530 30d@nbomgmds.™" smbadbmma bLobal dgmos300b BomImgdol MH™L 8goas@mo

053L 039398L ymggmagzomo d60336980b, Mg3m3gbrs(30gdals go(3930bo356 @s IbaggdL odmgsl

Lodgomgdol, mege donmmb gowsbyzg@nmgds.'® 890s@mML MRmgds 593L, bognmsma sbn b
109

d9603365 godmm gzl mdmomme dgmnsznal 3Gm39L0L BaM3smmgolbmeb ws3ogdntgdom. ™ go-
bomo@e@ogmo dgens(300L 3o63s3mmdadn, dgmns@mmalb Bmegmglh 3ndsbl BamMdmawagbl, go-

% Durham J., Anti - Social Behaviour from your Neighbours, 2012, <http://www.problemneighbours.co.uk/

antisocial - behaviour - from - your - neighbours.html>.

Butterworth M., Almost 100,000 home owners move due to neighbour disputes, “The Telegraph”,
<http://www.telegraph.co.uk/finance/personalfinance/6719303/Almost - 100000 - home - owners - move - due -
to - neighbour - disputes.html>.

0g39; ob. sbggg, http://freeconveyancingadvice.co.uk/sellers-property-information-form-third-edition.php.

ob. Folberg J., Peter Salem, Divorce and Family Mediation: Models, Techniques, and Applications, Guilford
Press, New York, 2004.

Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer
- Verlag Heidelberg Dordrecht, 2010, 202 - 203.

109 s, 0dag, 203.
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dmg339mmb dbatggdol 06@gMgLbgde s Job3gb Bndsmmmagds FbsGgmamgal bamzgmgbm gowsby-
3980b 30mgdol Jobbom. '

9fmo bG0g, 3g0d(300L Baboma@oGonm babgl goshbos sgdomn dbamggda: 3Mm3Ldg
bogmgdo o3l aogmgbs dgns@mmal oMo 0bBgMgbgdlb s dobo ggybgznss, dbamggdl bgmo
dgbymb 3gosbbdgdmmaoa gomsebyzg@nmgdol domgdsda. dgmeg bz, dgoos@mmb of gdmgge
bodmamads godmagmbmb bsgmmemn godmzoomagds s (3MmEbs, Mo Loywzgomgbm gosbyzg@o-
mgdal EOHMMm© Jomgdsb dgubymdl bgmb.

39005(300b 5b0dbnmn B946030L godmyqbgdabol, s9y30mgdmom Ybws 06l asmgamal-
Babgdmmo, o 3mbzGg@mmew Gmdgma babob @segs gobabamgds, 306500056 s60b dg3mbgg3z9d0,
MmEgbsg dbomgmamzgal Goyymoas BsM8maanbmb, Gs dgogan Im3yzgds 335 0y 0d gosbysg@n-
mgdab dogdol s 3930 gdgmos dgos@mEnl sg@oymo Romggs.

&M3bbagm@mIsoymao (3960sddbnmn) Igmasgns (Transformative Mediation) — 56036<-
mo dgomEom dgos3ool dbaggdl Lodmemagds gdmggem 3Gmgbol go63sg3mmdsadn sMbgdae
30006 935L dgbgmb bbgs mzemom, ghmagsmo ,GMebbgmmdsgns® 6060(30@0’)6.1“ gfon dbong,
390005@™MM0b abdstgdom bomgqdl Ladymsmgds gdmggzem, gossbsmadmb sMbgdmma zomamg-
35'"? o, 3gmg bGng, 5Mo domEM dommzal LsboMagdmm goobyzg@omgdsby 03696 mMogb-
06 gdmo, 5ModgE 3o0m3emobBobmb dgmmg dbstol dmobmsgbgdo, Lognhmgdgda.' &®sb-
bzm@sz0mo Igos300b Badmgdabsl 3gns@mmds dgbadmadmmds mbrs dab3gb 8bamaggdl,
353m330bmb b ggmomn gdm0gdo, Mo bgmb dgnbymdl odnmabdamgdamma dbatob Lagocmg-
3930bs s 3mobmgbgdal (3030 ambgdoo asaqdabs s gosbgdob.'

793m0 (3933%3393gmn) 3geaszos (Evaluative Mediation) — 350058 mG0 530L3L
oMb gd e 3000M7dsL s MAg3gdL odmazl dbafggdl, oy MmamE dgodmgds dnommb mMoagg dbo-
0b5330L s 3doymagamgdgmn aosbyzg@nmads. dgodmgds nmnggsl, dmzgdnmo &qdbogs go-
bomo@s@omo gas300b badaMabldomms. bszmmamo godmoomgdalb bagndggmdyg, dgns@m-
G0 boc9gdL LmogodMAL 30l assBYzgEOL s gMbsgnm abgdL'"® s, Jgogagdol sbsmo-
Bob boggmdzgmdyg, a03mgbol sbgbL Ladmemmm aosbyszg@omgdol domgdadby.

9300309960 390005(300b B3G8mgdabal 8g0s@mn, mommgmm bofmgbmeb gMmmewm, go60-
bomoglh ommgal LabyMggmo gosbyszg@nmgdal domgdolb 39Mb3gd@&n39dL, LyybE o dmogm
bor998L."" asbsmgomalbBobgdgmos, Gm3 dg0oo@GmEGds 80bodbymo bLsjombgdo Mbws aobobo-
mmb moomgnm 365G gbmob ©sdmezogdme.'"”

J93o%58989mo 3g0s300b 3Mm(39Ldn, Lbgs dgosnol @gdbnzgdabogsb asbbbgseggdom,
390005@MM0 MEA09bE@nMgdmm0s 306mMbIgdmmdsdy, 035Dy, 09y Modgbsm dggbadsdgds dbstgoms
Inbmz6980 LsdsGrmadMog bmMIgdL s oMo Jom 06@gMgLgdLs s Lognmgdgdl. '

"0 ab. Mayer B., Facilitative Mediation, Divorce and Family Mediation: Models, Techniques, and Applications, The

Guilford Press, 2004, Chapter 2, 31.

Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer
— Verlag Heidelberg Dordrecht, 2010, 204.

2 6k, 0dsg, 204.

'S Zumeta 7., Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, September 2000.
<http://www.mediate.com/articles/zumeta.cfm>.

ob. Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 20 - 21; ab. sbg3g,
Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: with Special Emphasis on Spain, Springer
- Verlag Heidelberg Dordrecht, 2010, 204 - 205.

Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 33- 34.

Zumeta Z., Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, September 2000,
<http://www.mediate.com/articles/zumeta.cfm>.

Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 22.

0739, 22; sbgsg ob. Zena Zumeta, Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation,
September 2000, < http://www.mediate.com/articles/zumeta.cfm>.
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4. 3g0d@mMan'"’

d9bodg, bgo@Momama, dbomal sMRg3s FMBMBydal bystms, Mmdgmai HEbms Ladsm-
0mgdM0g0 3o6mbB3gdmmdabamgab.'? dgosznol 3Gm3gbol BamB3mgdabol dbohggdl dgbsd-
mgdmmds 9dmgzom, ma350 s0Mhomb dgmns@mma, bmmm asdmzmamo dgos@mEnlb s@hggs dg-
©05(300b B30 9000 @abEMMgdal Lobnbomns. Bgos@mMal Mdmszmabo Bodsbos, bsymsmo
1boM-B393980bs o 8gdb030L go3mygbgdom ogbdommb dbatggdl agal dmagemgdadn, dogfsd
56 doadl Boommb bodmemm asoby39@0mgds,'?! Gors 8g@0s(300L §HM-9HM0 Y30MHodgbmdss.

390005(300b 0bo(305@MEs© dgadmgds Imazg3mnbmb bbgsmabbgs bagMmsdmmabm mmasba-
Bo(300, 3500 ImM0b, gogMmnsabgdmmo gMgdaol mEMasbobdszns (d53amddn gogﬁ)m),lzz 3o s
smgmmo Bemgdos od@onme oMol RsGormmo 3mbgmo]dgdol psmganmomadol 3Gmsgbdo.'?
080 3mbsbomgmds bagMmadmMmabm ©s30Mnb3oMgdgdal smdmgbzMmada, Hmammoges 3mbygmagd-

L."2% 56 g0dmgds MYMMOELYIM
ombglb 2011 Bgmb ©sbygdmmo mmsbbdmgds Lol Jmazmmdabs s M3mbazol dmeMab, Hm-

&qd0 0bEdgmbs ©s Mdsbl, nbmgmbs ©s 3530LES6L dmMma

39mda(3 odMag0 5@sd0560L Lomzbmg dgobams. smbadbmma 3mbgmoad@ol dmagzemgds, 53 dg3-
0b3935d0(3, 39900056930 gHgdal MmEsboDs (3003 0msgs, Mm3gma(s (36mdomoas babgmbmwg-
d0m ,,3mg0 965600 Loddz0EMdM g9ads bnﬁmobom;gnb”.lzs

5bobndbogns, Hmam(3 30gMm, 0Ly edmMm30gdgma 3gE0sGMMgdn, 30L gosbyzg@ab
36m(39bd0 3mbabamgmdgb dgbedy sdmyy3omgdgm dbaMgm. dsmn 3adsbas, dbofmgqgdl bgema dg-
1Bymb, mogam doommb gomabyszg@nmgds s, 0353OHMMMIE, Bsma 3BmagbombamnbIowsb go-
dm30boMyg, 3003390 Dgae3mabs 0dmbomb 3bsmggddy, Moms a30fMnbdnMgdemgdo 30g0wbgb
2563399 Jgmobbdgdodey. %

dms3g 3bomgmamaal babyMmggmo dgoganl dombgzabomgol @owa 360d36gmmmds og3b 3g-
©0sGMMob 3OMmBqgboem 1bsc-h39398Ls o god3m(zmgdal. gb 0dsb gMEobbdmdl, Mm3 3gwas-
&™M0 56 dgodmgds sbomImgdogl dgmaszool 3Mm3gblb dgbedsdobo gbogmmmaona dmdbewyg-
77 580l 9Bm-96M0 ©5doILENMIdgm ©m3M3968L
dgbodadol mEgebmgddn dgmns@mmal 83600 o300 dgodmgds bomdmswagbogl.

d0bs s L3gznomNMa gobosmmgdal gotgdy.

35bom35mobB0bgdgmons, HM3 FbsGgms bemdol Im3mzggdabamgol dgadmgds baddgda 3gbe-
dg dbsmge Roommmo ogmb Lodmgsmagdada 538mM0EG @ 0L 3Jmbg 03 bgggmmb bomdmdswggbg-

119

»39@05GMEM0" momabyMa Bodmdmdol Logygos s 603bsgl edagomb. ngo ,BsM8mowaqbl bgo-
BFomqm, 39bsadg 8bamgl, Hm3gemag bgmb 9bymdl 3bamggdl Immsdsms3gdgdabs s 3mbgmad@gdol
8magemgdal 3Gm39L3n”, <http://en.wikipedia.org/wiki/Mediator>.

120 Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Wolters Kluwer Group, 2010, 77.

"' Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial Mediation,

Small and Medium Enterprise Department, The World Bank Group, November 2006, 5. bogbaols gemgd@©mbgema

396b0s bgmmBababzomans: <http://rru.worldbank.org/Documents/Toolkits/adr/adr_ fulltoolkit.pdf>.

309Mm05bgdmmo  9Mgdab  m@asbadozal  Mmmabs ©s Bndomdal  3Gm(3gLmeb s 3egdamgdom
©5358gd0mn 0bgm™8szns dgadmads ob. Merrills J. G., “The United Nations”, International Dispute

Settlement, Fourth Edition, Cambridge University Press, Oct 27, 2005, 237 - 242.

Zi Diehl é;F Greig J.M., International Mediation, War and Conflict in the Modern World, Polity Press, 2012, 68.
0J39, 68.

25 3m30 86560b LAg0MdM ggads bomoobsmgal” (Kofi Annan peace plan for Syria) — gogMmb ©gb3sbals
80gM 8m3bogdamo 6-396480sbn 33g0mdasba ggads ©8mddgoms 2012 Bemal mgdgfgamb. 3abo
30bsbos sbmm smBmbagmamdn ghom-ghon 3b0dggmmgabgbo 36Gmdmgdal — LoMoalb 3mbggmad@gob
dmagemgds, Los ©a30Mab3aMgdnm dbofggdl bomdmowmggbl LoGoal dmgecmds w©s Jggybals
m3mboz0n60 gEme.
<http://www.un.org/apps/news/infocusRel.asp?infocusID=146&Body=Syria&Body1;
http://en.wikipedia.org/wiki/Kofi_Annan_peace plan_for Syria>.

16" Ratner S.R., The New UN Peacekeeping: Building Peace in Lands of Conflict After the Cold War, Palgrave Mac-

millan, 1995, 46 - 47.

Bercovitch J., Theory and Practice of International Mediation: Selected Essays, Routledge, 2011, 44.
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127
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o, ' G0dgmdn(z o35 3080boMgmdL. gL dgadmagds agmb Lobymogmm oo, LobBogmm ©oby-
LydYEgdals bym3dmgabgmo, 4930l 3o30&obn, bm@sMaybo, ymgama 56 dmddgmn dmbodstmemyg,
353mRgboemn v3m 3580, BLodmmman s Lbg. s3@8MM0G g0, Ma30L b0z, bomdal Gog@mGab

129

3060dbgdgmos, Mmdgmoaig dbaggolb Lodmaomagdslb 3ab393L, 3MIFMOGMm© 0gMdbmb mago

9, 309ybgosgem 3Mbgmad@nb LoMonmabs, 548 0yca B3mamo 9089bmb g0l dmagemgdsdo.
390058MMal 3EMmxgbombama smnsMgdabomgal sgysamgdgmon o6 3ol dob 3Jmbogl ag-

Moonmo gobsmmgds, 93 dgdmbggzedn, 3gmos@mmal dmgamagmdol Bamds@gdoom dgb&mmagdals

LoB0bM0 046935 Bobo g4odm(300mgds 08 beygmman, GmM3gmbsz sgs 9bgds. ™

4.1. 39038 mMab J(3930L Bgbgde

390008mMab J3935L 8oL 8ogm Bbomggdol B0bsdg 6530LEM0 gomEgdmmgdgda gsbbadem-
3603b.131 39005(300L 6561358900l Lobobostns ,dnsdsgmol™ dndomm bsmgms bomds. gb dgnd-
mgds ©odm 30gdemo oymb 30l godmzomgdsdy, dGbynbgsemyg 3mInbogsznnl Nbosmdg ob Lbgs
3Mmggbome 0bam-Rg9390Dy. 99§96 30dm3nbomyg, Ndmazmgbo babsdommdss 3339060 begsto
390005&™MMbs o a3060L30Mgdem Jbatggdl ImEal, HmIgmms ©s(33530(3 Igos@mML gbdemg-
35 396mb3gdmmdam gomzgamnbbnbgdema bm@3dgda, 39Mdme, dgos@mmal Jig30b Babgda.

* 936m39mo J(3930L 3mEqdbo 3gEasGmEmsmgal

53 dbM03, 50bobndbagas g3em3al 3ogdnfnlb dngM domgdamo ,9360m3nmo J3930L 3mogdLbo
83@00@)(*)60700)30[)”,132 3oz »,390dmgds 30dmygbgdam 046gb 3g0s@mEgdal dogH 6gdob-
3096 Ladmdomsdm o JmIgm o bog399dmseb s ogdnthgdom”. '

39005&MMmM g36mm3nmo J3930L 3MmgdLob | megdo Lamdsmans dgoas@mmal 3m33g@&qbz0-
0Dy, 80l ©603365L5 S SBSBEEYMgdaDY, MmMBgmas 3Gm(3gLbob ebygdsdoyg Mbos Jgmabbdogl
3boMggdmab, Moms dg3amddo saomo o6 3Jmboglb Ms0dg go9agdmmdab. oo ynfopmgds
q03mds gasGmMol ©edmy)300gdmmmdabs @ domzgdmgdmmdsl (Il mago), Mo bamdalb dmdm-
3900L ©3ms3Mgbo 3M0b(3039600. 3mgdLbo dgmoo@mmb s35mgdl dbomggdl aobndsmEGmb domo o
39005@™mMob Mma 3Mm(39Ld0. ngo Mbos sMBINboL, HmMI dbatggdo nbgrm@damgdamo sGnsb
39005663930b 548 0L 306GMd3Bg o50L Fgmsbbagdom obmmmgdol d93mbggzsda. ™

(39039 Mo30 godmds dgos300lb 3Mm3gbol 3MbgnEgbznomy@mmdsl (IV megn), Gmdgmas
36 (39L0L yggmes 3mbsbomagl sgommgdmagdl, bondmmm dgobsbmb 3Mm(3qLol gobdsgmmds-
do 3omgdmo yzgms Labolb 0bgmmdszns, o9y, G mdds Mbws, sbndbymo o6 gbnbssmdogagds
396mBL. "%

128

ob. odgg, 44; ob. sbggg, Norm Brand, Choosing the & quot; Expert & quot; Mediator, <http://www.mediate.
com/articles/nbrand.cfm>.

Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 29 - 30.

Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial Mediation,
Small and Medium Enterprise Department, The World Bank Group, November 2006, 51, Bnogbals gemgd@&mbema
396b0s bgeBobobgomans: <http://rru.worldbank.org/Documents/ Toolkits/adr/adr_ fulltoolkit.pdf>.

Cooley J. W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 43.

European Code of Conduct for Mediators, <http://ec.europa.eu/civiljustice/adr/adr_ec_en.htm>.
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* dgEnd3gmmms J(3930L ImeEgmyMa LGIbEsMEGgdn

dgons@mems J(3930L Imegmno b@oGQoﬁ)@abnw’é 9393539049 o dogdaem 0gbs 839-
030b 330G EMogms sbmzn(3000L, 53960 30L 0YMAbGMS Sbmz05(300b 30l ao@ebyz9@ 0L asb-
ymxzomagdobs ©d 3mbgmod@gdol dmazamgdol sbms0s(300b 3ogM. 30bmbdgdmddgmms 30babl
Bomdmo bL: ,d0856 b5 80L(396 3900@mEmMs 4350qd0b, 0bgm@®ds (300 B05bmomb dgmns-

©39 JX@I (395 09®058) RIS ] G © HI
(300L 3mbsBaemg 3boMggdlL s MBEND3gmyYmb bagscm 3mbgawgbnsma@mmds dgoas3nada, Gm-

« 137

ame 3 0306 go0sbyzg@alb 3Mm(39L3dn.
LEObEIME AL 56 o930 nnowonmo dogs, bobsd 56 0dbgds dnmgdema baobodsMommmb ob bbgs

138

396mbdwgdgmo sd3g dommomgdl, GmAd dm(3gdem

33sMm39mn mMaobmb dog.
39000@mMMms J3930L LEBEIMGJd0 nmgamalbnbgdl yzgms 03 3oGHmdsl, Msbsi Dgdmo

a0bbomamo dgns@mms J(3930L 3mmgdbo, gofmos Modwnbodyg @ads@gdobe:

390005&mMb 3omEgdmmgds §30LMgds yzgms mmby abdsemb, Moms 3Gm39L0b ebygdsed-
g Ima35Mgdmm 0dbgl sMbgdmmo ab@gmbms 3mbxmag@o s dbmmmmm 530l dgdamd oL vg-
935 dgmaglb 3Gm35L0L Bomdmgdsl (Il bEsbosm@n);

390005&™MM0 35rEgdmm0s, 08mddgomb 3gmns300b 3Mad@nz0b gobznmsemgdal dnbbom(IX
LEObEsME0);

3900058MM0 3omEgd4mns, 3mbsbamgmds doommb dgoosznob bLygMmadn badmasomgdal
(36md096980L 83ommgdals JoDbom MEMasbndgdym Logsbdsbsmmgdmm s 33mgz0m mbabdag-
3983d0 (IX bLEobosME0).

4.2. 39058 mMab 335maggn 330

39005(300b 3EmM(39L0L BoM35@gdnm BoM3smzgsadan 360d369mmzgeb MmEb sLbG¥mgdl 3gomo-
B0EYO0 Igos@mmn, HmImal dgmBgzob @MML gomzomobbobgdmmo Mbos nygmb Mogo God@m-
6900, 396dmE, 353m(3000mgds, 356smnmgds 3gbadadal bgggHmdo s 3gMbmbarnEa Mbsm-hggzgdo,
3903 3Mbymnd@gdol oMgammogdsdo @ogbdsmgds.

99894800 3m3gbagsnab YbsMa 3gwns@mEmal gubd30980L Bomds@gdnm gobbmE(zngmg-
3ab Lababwsmas. Jobo gsdmygbgdom gns@mmn dgdmgdl Rob3mgl ogal sMLL s ndszEMmymao

139

dboGgms dmEnb 0bgmMds(300L YHM0gMmgs(33ealb dgnbymb bgmo.™” s3sbmab, 3m3xmbozsznal 3-

09369L 9emg3g6@gdL BomBmomaqgbl dmbdgbs, Lomdamn, @sgombgs, ,Lbgmmab gbob* gsdmygbgdals
Mb65M-B393930 o b0 Mo sbMM36g9ds. 4

390005&mM0b doGomae dmgamamds, 35dmdnbsdg 3gmns300lb bBocdmagdolb &g46030L Lobgg-
30006, Iboqdolb BmbPgbss. Mmegbas 8bomggda Bgns@mmal dbMoEsb amdbmdgb ynmopmgdsl,
639653006, Hm3 domn b0 360d369mmm3z5608 S 0LNbo YRG™ goblbommada 56056 ImEadats3g-
3980 bocdmagdol 3Mm(39Ld0.

dmb3gbal MboMn b3nMow FNBMbgdss. Moyymas Medwgbndy bLosmal gs68s53mmdada gHmbs
5 03539 bagombdg sgm@nsdgdamo, 4sbg@mgommagdamao dbscol ammosbdnm dmbdgbs, Hmdgmacs
(3000mdL, 3@ 30(3mb IbmEmE Lo 3MMIM0 SBMN, s ndsgmmumam dobo LaydMnwsb dgbadsdabo
0L 336980L godm@obs, Moz Bgndmgds asdmygbgdam ngbglb ogol goebyszg@nb 3Gm3gL3do.

3¢ The Model Standards of Conduct for Mediators, 2005 (U.S.), <http://www.mediate.com/articles/model_

standards_of_conflict.cfm>.
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BARBARE OKROPIRIDZE

MEDIATION — NOVELTY IN MODERN GEORGIAN JUSTICE AND DEVELOPMENT
PERSPECTIVES BASED UPON INTERNATIONAL PRACTICE

1. Meaning and Role of Mediation in Conflict Resolution

1.1. History of Mediation

1.1.1. Mediation in Ancient Greece

International mediation as a method of conflict settlement has a rather longer practical history than
theoretical.' It was used in ancient Egypt, Babylon and Assyria in 3000 B.C.2

The multi-century experience of Ancient Greece in negotiations and utilization of mediation
methodology has a significant share in mediation development.3

It is noteworthy that conflict and struggle was an integral part of Greek lifestyle,' and negotiations
and compromise had a leading role in terms of improving their internal relationships.5 They used to refer to
both: mediation and arbitrage.” The main objective of Greek arbiters was to settle disputes through
mediation or conciliation;’ however, the sources do not indicate what specific disputes arbitrage and
mediation were used for.® There are about two hundred cases of arbitrage-settled interstate disputes starting
from archaic era to late Hellenic era.’” Exactly, the solicitation by ancient Greek politicians ensured the
peaceful settlement of contradiction between Macedonians and Etolians during the first Macedonian war.'’

The negotiations aiming to achieve the above mentioned settlement lasted for four years.'' It is also

Kleiboer M., Understanding Success and Failure of International Mediation, Journal of Conflict Resolution, VOL.
40. No. 2, 1996, 360, <http://www.engagingconflict.it/ec/wp - content/uploads/2012/06/Kleiboer - Understanding
- Success - and - Failure - of - International - Mediation.pdf >.

Biihring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in International Business, Kluwer Law
International, Alphen aan den Rijn /the Netherlands, 2006, Chapter 6, 177.

P Id. 16-17.

Ager S.L., Arbitration in The Oxford Encyclopedia of Ancient Greece and Rome, Vol. 1, Oxford University Press,
New York, 2010, 151.

Id.; also see: Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash: Greek diplomacy of
compromise and Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Vol. 304, BRILL,
Leiden/Boston, 2009, 16,17, <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - Diplomacy
- in - the - Roman - World.pdf >.

Ager S.L., Arbitration in The Oxford Encyclopedia of Ancient Greece and Rome, Vol. 1, Oxford University Press,
New York, 2010, 151.

Ager S.L., Arbitration in The Oxford Encyclopedia of Ancient Greece and Rome, Vol. 1, Oxford University Press,
New York, 2010, 151.

od

’ Id. 152,

Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash:Greek diplomacy of compromise and
Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Vol. 304, BRILL, Leiden/Boston, 2009,
27, 29, <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - Diplomacy - in - the - Roman -
World.pdf >.

Dmitriev S., The Greek Slogan of Freedom and Early Roman Politics in Greece, Oxford University Press, 2011,
147.
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interesting that very often Greeks refused to use their own method of conflict resolution and denied

mediation or fulfillment of an arbiter’s decision.'?

1.1.2. Mediation in Georgia

Alternative ways of dispute settlement, such as mediation, were popular in Georgia in XIX c."* With
this regard, we should mention mediation courts in Khevsureti and Svaneti regions that did not have
permanent presence but took place whenever necessary and were extremely focused. '*In Georgian regions
such as Svaneti and Khevsureti tribal relationships governed."” Disputes arising within the tribe would be
resolved internally where the Head of tribe acted as a key conciliator — mediator.'®

The mediation court of Khevsureti — "Rjuli" (generation) addressed only private litigations."’
Envisaged that "murder, injury — wounding, abuse, damage of private property, etc. represented violations
of private law (...), the subsequent trial would fall within the mediation court’s competence".'®

Mediation court in Svaneti was called "Morevi" (swirl) and it dealt with both: criminal and civil
cases.”” The use of mediation in conflict resolution depended upon the will of the parties involved. They
were authorized to choose mediators.”’ Obviously, "Morevi" was respected and trusted by Svaneti
settlers.”’

It should be noted that the litigation of complicated cases through habitual normative would be
delegated only to “Rjuli” and "Morevi" in Svaneti and Khevsureti,” despite the efforts of Russian
governance to prohibit self-resolution practice in the regions.”

1.1.3. Modern Mediation

In the 70-80’s of XX century mediation found its rapid development in such countries of general
justice as: the USA, Australia, Canada, England and Wales.** Mediation is widely used in both: private
cases and forensic programs.”’ Australia and the USA maintain their leading role in mediation
developrnent.26

2 Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash: Greek diplomacy of compromise and

Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Vol. 304, BRILL, Leiden/Boston, 2009,

16, with reference to:. <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - Diplomacy - in -

the - Roman - World.pdf> [Jun/2012].

Tsertsvadze G., Mediation, Alternative form of dispute settlement; TSU, “Meridiani” publishing. Tb., 2010, 79.

" Davitashvili G., Mediation Court in Svaneti. TSU, TSU Publishing, Tb., 2002, 4.

Davitashvili G., “Forensic organization and process in Georgian justice”; TSU publishing, Tb. 2002, 4.

o 1d.

7" Davitashvili G., “Mediation justice or “Rjuli” in Khevsureti, TSU publishing, Tb., 2001, 8-9.

od.

Tsulukiani A., “Svanetian confer — mediation court”, magazine “State and Justice”, 9/90, 1990, 60.

* Davitashvili G., “Mediation justice or “Rjuli” in Khevsureti, TSU publishing, Tb., 2001, 5.

Tsulukiani A., “‘Svanetian confer — mediation court”, magazine “State and Justice”, 9/90, 1990, 63.

Davitashvili G., “Mediation justice or “Rjuli” in Khevsureti, TSU publishing, Tb., 2001, 3; also: Davitashvili G.,

“Mediation court in Svaneti”, TSU publishing, Tb., 2001, 3.

Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Global Trends in Mediation, Centrale fiir

Mediation, Otto Schmidt Verlag DE, 2003, 7.

Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Global Trends in Mediation, Centrale fiir

Mediation, Otto Schmidt Verlag DE, 2003, 7.

®Id

* Alexander N.M., International and Comparative Mediation: Legal Perspectives, Kluwer Law International, Alphen
aan den Rijn, 2009, 2.
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In the 70’s of the last century the pilot Neighborhood Justice Centers appeared in the USA.>’ They
represented local non-governmental organizations focusing on conflict resolution between family members,
neighborhood and people with limited abilities.”® Today the Neighborhood Justice Centers successfully
operate in Australia®® and they mediate to settle disputes arising in labor, neighborhood, education and
other fields.”

The establishment of relevant mediation-driven legal base also complements to modern mediation
development. One of the pioneers in these endeavors was the USA, where the US Congress adopted a
“Civil Justice Reform Act” in 1990.”' Based on the mentioned act, the Federal courts were assigned to
participate in the process of utilizing alternative methods of dispute settlement. >

In 1991, the Australian Government adopted a "Courts (Mediation and Arbitration) Act" that
empowered family and federal courts to engage mediators or arbiters in dispute settlement processes. The
Australian “Law on Mediation™* entered into force in 1997.

Moreover, in 1996 in the UK the Law on Arbitrage was introduced, and in 1998 — "The Civil
Procedure Rules".*

The European Parliament Directive on “Certain Aspects of Mediation in Civil and Commercial
Matters™ of 2008 played a significant role in modern mediation development. In particular, the named
directive gave task to the Member states to implement subsequent legislative reforms to get in line with the
directive.*® Here we should consider that the directive does not set specific frames for the Member States;
they are free in choosing the type of mediation they will use and the type of law they will adopt with regard

to mediation.”’

1.2. Essentials and Types of Mediation

1.2.1. Mediation Essentials

Mediation is one of the conflict resolution methods frequently called “alternative tool of conflict
settlement”.”® Also, the known alternative methods of dispute settlement are conciliation and arbitrage that
are known to the Georgian Precedent Law.

The description of mediation can be aimed at its general interpretation or explanation of the process

of its implementation.

*7 Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 2.
History of Mediation, Mediator in non-trial procedures — alternative conflict settlement — reconciliation of parties.
<http://mosmediator.narod.ru/istoriya_mediatsii/>.
" see < http://www.neighbourhoodjustice.vic.gov.au/site/page.cfm?u=221>.
Id.
3 Civil Justice Reform Act of 1990 (U.S.), <http://uscode.house.gov/download/ pls/28C23.txt>.
2 History of Mediation, Mediator in non-trial procedures — alternative conflict settlement — reconciliation of parties,
<http://mosmediator.narod.ru/istoriya_mediatsii/>.
3 Courts (Mediation and Arbitration) Act, 1991(Australia).
** The Civil Procedure Rules, 1998 (UK), <http://www.legislation.gov.uk/uksi/1998/3132/contents/made.
* Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of
Mediation in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6,
y <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:136:0003:0008:En:PDF>.
Id.
3 Herbert W.A., De Palo G., Baker A.V., Anthimos A., Tereshchenko N., Judin M., International Commercial
Mediation, The International Lawyer — a Quarterly Publication of the ABA/ Section of International Law,
Published in cooperation with SMU Dedman School of Law, Vol. 5, No. 1, Spring/2011,112.
Butler V.F., Mediation: Essentials And Expectations, Dorrance Publishing Co., Inc., Pittsburgh, Pennsylvania,
Apr 5,2004, 2.

28

29

38

57



Laws on mediation in different countries directly point out the process implementation after the
conciliation of the parties involved. As an example, we can look at the description of mediation given in
article 131 of the French Code of Civil Procedure.®” “A judge seized of litigation may, after having
obtained the consent of the parties, appoint a third person who will hear them and confront their points of
view to help them resolve the dispute dividing them.”*’

Besides, the European Union Directive of 2008 on “Certain Aspects of Mediation in Civil and

2541

Commercial Matters™ " attracts our interest. According to the directive, “Mediation” is a structured process

when two or more parties, voluntarily, with the help of a mediator achieve consensus regarding the dispute
separating them”.*

According to Uniform Mediation Act in the USA, mediation means a process, when a mediator
simplifies communication and negotiation between parties, in order to facilitate voluntary consensus on the
matter separating them”.*> Mediation process is explained in the Australian Act on Mediation. Namely,
“mediation session” means a meeting between persons who are in dispute and a registered mediator for the
purpose of resolving the dispute by mediation,...”

According to the above mentioned description of mediation proposed by the legislators of the
countries experienced in mediation, we can formulate a suitable explanation of “Forensic Mediation” for
the “Georgian Civil Procedure Code”. Considering the international practice, it would be reasonable if the
description of mediation set forth in Georgian legislation directly pointed out the mandatory or voluntary
character of participation and indicated the aims of mediation and the parties involved. This would be
helpful for an ordinary reader to understand easily the need of mediation and participation opportunity

without official representatives.

1.2.2. Types of Mediation

¢ Court Based Mediation

Mediation, as an alternative method of dispute resolution, may be acceptable for the conflict parties.
However, there are cases when the parties deny participation.** In such cases “mandatory mediation” can
be used.

On the one hand, the mentioned process does not respond to general criteria of mediation, according
to which mediation is a voluntary process.*” The parties do not have the option and the judge decides
whether the mediator’s involvement is needed depending on the subject of dispute.

On the other hand, “mandatory mediation” could become a show-case enabling the parties (of course
in a pressing manner) to become aware of all positive aspects of mediation.*® Here, it should be mentioned
that the parties involved in the trial had rather skeptical view on mediation due to their low awareness.

zz Code de Procédure Civile, 1973; English version:. Code of Civil Procedure, Book I, Title VIbiS, Art. 131 —1.

Id.
' Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of
Mediation in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6m
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:136:0003:0008:En:PDF.
Id. Article 3(a), 1¥ sentence.
Uniform Mediation Act, section 2,(1), last amended in 2003.
* Alexander N.M., Global Trends in Mediation, Kluwer Law International, Alphen aan den Rijn, 2006, 156.
» e.g. Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 2. also: European
Code of Conduct for Mediators, Introduction; Uniform Mediation Act (US), Section 2(1).
Quek D., Mandatory Mediation: An Oxymoron? Examining the Feasibility of Implementing a Court-Mandated
Mediation Program, Cardozo Journal of Conflict Resolution, Vol.. 11:479, 2010, 484m <http://cojcr.org/
vol11n02/479 - 510.pdf>.
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They foresee decisions made through mediation as an equivalent of court decision or verdict that can be
met with resistance from the parties’ side.

¢ Free Standing Mediation

Disputes passed by the judge to the mediator when the parties require so, can be understood as
voluntary mediation,”’i.e. participation in the process depends upon the parties’ decision.

It is noteworthy that non-forensic mediation is linked to a number of positive circumstances
favorable for private sector representatives.”® First of all, it can be useful for business, medical and
commercial dispute resolution. In such cases, the parties will have significant economy in financial and
timing terms.

1.3. Positive Features of Mediation

Mediation process is somewhat informal and the parties can defend their own interests during the
process. They have an opportunity to achieve consensus not only based on legal facts but also through the
consideration of personal perceptions and views. Confidentiality of the process will enable the parties to act
more openly and be sure that the information disclosed during the process will never become public.

From the above discussed perspective, one of the key success factors of mediation is its
confidentiality.”’ Before mediation starts, the parties often sign and agreement on confidentiality, as a
future guarantee that the information will not be used in court listening.so Provided that the information
disclosed during mediation can be regarded as confidential without signing a special agreement, is settled
by the law in most cases.’’ The parties can easily discuss the issues during mediation, as all the information
remains confidential and the parties will not be eligible to use it during the court trials unless the parties
agree otherwise.”

* Time and Cost Efficiency

In case if the parties want to settle the dispute shortly, of course with minimum charges, mediation is
the most suitable solution®. It can last a few hours or days, depending on case complexity, whereas the
trials can last several months and even years sometimes. With regard to the material costs involved, the
lawyer charges should also be considered easily substitutable with rather low costs born for a mediator’s
service.

Mediation is an effective process for parties with low income, who lack material resources to finance
their representative in the court, and who think that the absence of the latter will lead to their failure in trial.
Mediation gives an opportunity to the parties to determine the settlement results by the virtue of their
participation in the process.”* Mediation is the most cost effective tool for commercial clients. They do not

* Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial

Mediation, Small and Medium Enterprise Department, The World Bank Group, November 2006, 2,
<http://rru.worldbank.org/Documents/Toolkits/adr/adr_fulltoolkit.pdf>.

“1d., 40-42.

¥ Alexander N.M., Global Trends in Mediation, Kluwer Law International, The Netherlands, 2006, 438.

" Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial
Mediation, Small and Medium Enterprise Department, The World Bank Group, November 2006, 5,
<http://rru.worldbank.org/Documents/Toolkits/adr/adr_fulltoolkit.pdf>.

°'Id. 5; also - GCPC, article 187",

> see GCPC, article 187% part 2.

zi Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Wolters Kluwer Group, 2010, 5.

Id., 5-6.
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have to pay the established fees™ that sometimes are quite high depending on the value of the subject
matter of a dispute.

¢ Control

Neither state agencies nor the court take part in the mediation process.”® Only the mediator, and two
or more conflicting parties are involved in mediation;’’ they can take control over the mediation process
and through the guidance by a mediator come to a step by step conclusion. They have an opportunity to
keep the process in the right sequence to make it acceptable for all the parties involved.™

e Informal Environment

The parties are more open and can analyze positive and negative aspects together. They are not
bounded be the legal norms.

2. Mediation — Novelty in Modern Georgian Law

Successful development of mediation institute in different countries became a strong incentive for
Georgia to establish a similar institution, considering that the signs of mediation practices can be found in
the lifestyle of highland settlements in XIX-XX centuries (Svaneti, Khevsureti).”’

Georgia made its first step in terms of modern mediation development last December, when the
Georgian Parliament adopted a number of amendments and changes to the Law on Health Care in GCPC.
Later, in March 2012 the changes were made to Georgian Law on Notary. These novelties create a basis for
mediation development in Georgia.

2.1. Mediation Process according to Georgian Civil Procedure Code

Among the changes made to the GCPC on December 20, 2011 a significant innovation is set forth in
Chapter XXI' — Forensic Mediation. However, the information included in the mentioned chapter cannot be
sufficient for mediation process implementation, considering that there are no other regulations on
mediation in Georgian practice and mediation is an unknown institute to Georgian society.

GCPC directly considers positive aspects of mediation, where it is prioritized compared to the
method of dispute settlement through trials. This refers to mediation process confidentiality and its cost and
time efficiency. According to article 187" of GCPC: “forensic mediation process is confidential . . ., unless
the parties agree otherwise”.® GCPC also considers the results of disclosure of confidential information,
for example, information obtained through violation of confidentiality conditions will not be assumed as
legal proof (article 104, 1', GCPC), however, the exception is granted to the cases when “the disclosed
information or document are presented to the court by the owner (disclosing) party, or when the
information and/or document was possessed by the other party or was obtained by other legal means before
presenting it to the court.” (Article 104 (1%), GCPC).

»  e.g. GCPC, 1997.

" Popov V.A. — Procedure of Mediation — its features, advantages and disadvantages, 2011, <http:// galinapo-

. pova.ru/statji/108 - procedura - mediacii>.
Id.

% The Guide to Arbitration, edited by Torsten Loércher, Zannis Mavrogordato, CMS Legal Services EEIG,
Frankfurt, 2009, 38.

*  Davitashvili G., Mediation Court in Svaneti. TSU, TSU Publishing, Tb. 2002; also, Davitashvili G., “Mediation
justice or “Rjuli” in Khevsureti, TSU publishing, Tb., 2001.

“ GCPC, 1997.
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4) Mediation entails less cost for the parties, whereas the dispute resolution through court sittings,
besides the costs for state fees and lawyer services involves other additional expenditure,’’ according to the
result of the process. Georgian legislation considers a state fee for mediation “at the amount of 1% of the
value of dispute subject, and not less than 50 GEL (Articles 2 and 2 (a3) of GCPC). Besides the mentioned
privileges, legislators give more incentives to the mediation participants, offering them reimbursement of
70% of the paid fee when the disputes end. (GCPC, Article 49 (2-1).

5) Court trials that last several months and sometimes years, can become a motivation for the
utilization of mediation services by parties, especially when the mediation term is 45 days, that “can be
extended by the same period if the parties agree so” (article 187°, GCPC).

The very first article of XXI' Chapter® stipulates that “after the case issued, the forensic mediation-
related cases can be passed to a mediator (natural or legal person)”, however, none of the articles describes
the mediation process and its goals. It is also very important to have specified who will be a mediator,
besides the mentioned natural or legal person, it should describe whether it will be a public servant or a
private person, or a representative of a service agency, center or organization.

According to Article 187°, Chapter XXI': “Forensic mediation term consists of 45 days”; it would be
helpful if the same chapter established the term during which the forensic mediation case is passed to a
mediator.

After the case is mediated, the mediator develops an agreement indicating the conditions agreed
during the mediation process that is signed by the parties and used as a guarantee of the assumed
commitments.

2.2. Changes and Amendments to the Georgian Laws on
“Health Care” and “Notary”

e Medical Mediation Service

In December 2011, mediation-related changes were incorporated in the Georgian Law on “Health
Care”, namely, Healthcare Mediation Service - the dispute resolution unit was attached to the competent
department of the Ministry of Labor, Healthcare and Social Protection. The unit is responsible for
“examining disputes arising between a patient and an insurance organization, between an insurance
organization and a medical service provider, and between a patient and medical a service provider”.*®
According to the provided description, the medical mediation service will be able to examine disputes not
only regarding personal funding between private medical and insurance organizations and patients,** but
also disputes arising within the public healthcare/insurance programs funded from state / local/ autonomous
republic budget.(’sln the latter case, the legislator ensures that the medical mediation service reviews
disputes “when the parties are bound by contract or have entered into agreement™;° but it reserves the right
to examine the dispute even if the agreement between parties does not consider that.®’

In cases provided in the first sentence of part I, Article 16', if a medical mediation service examines

a dispute without holding such right granted by a contract, it may cause certain dissatisfaction among the

' Additional costs include possible expertise, costs of bringing witnesses to the court and obtaining additional

documents.
2 Article 187', GCPC, 1997.
% Georgian Law on “Health Care”, article 3 (h6).
% Id., article 16'(3).
% 1d., article 16'(1).
5 1Id., article 16', part I, sentence II.
67 Id., article 161, part I1.
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mediation parties. The reason for dissatisfaction can be a violation of the freedom of choice. Because, when
the parties do not consider the use of a medical mediation service for dispute resolution in their contracts
with medical service or insurance companies, they presumably plan to address courts in disputable cases.
Taking into consideration the above mentioned issues, the Georgian Law on “Health Care” grants the
parties the right to address the court if they contravene with the recommendations elaborated by the
medical mediation service.®®

In order to consolidate the principle of cost and time effectiveness of mediation, it is important that
the Georgian Law on “Health Care” directly indicated the time frame of medical dispute resolution,
whether it is the same, 45 days as in forensic mediation, or should be shorter.*’

Here, should also be mentioned the state fees for statement and execution of the decision made by a
medical mediation service that is estimated at 3% of the case value, but no less than 300 GEL.” This
amount of the state fee cannot be acceptable for all medical mediation participant parties, especially, when
one of the parties is an underrepresented patient financed from the budget of the state/local/autonomous
republic. There is a different approach to health insurance and medical service provider companies, as the
state fees stipulated in article 38 (a5) of GCPC can be absolutely acceptable for them. Consequently, the
interests of the parties, and especially the interest of the patient, should be taken into consideration when
estimating state fees for medical mediation service.

® Notary Mediation

Besides the “mandatory” mediation”', Georgian Law considers voluntary mediation in the form of
notary mediation since March, 2012.

Apart from Healthcare mediation, Notary mediation can be implemented only based on the consent
between the parties,”” and the rule of conduct is determined by the order of the Minister of Justice.”

The notary has the right to use mediation in all the cases considered under the forensic
mediation,74except the cases “where Georgian Law does not stipulate a special rule of mediation of such
disputes”.”

Georgian Law on “notary” also indicates the development of the Act of Consent’® after the parties
reach an agreement. Besides the voluntary nature, if the liabilities stipulated in the Act of Consent are not
met, the notary mediation gives the parties an og)}oortunity to pursue compulsory execution based on the
execution paper issued by the conciliatory notary.

3. Implementation Techniques and Spheres of use of Mediation,
as of the Most Effective Tool for Conflict Resolution

3.1. Mediation Use Spheres

Mediation can be used in the examination of different civil disputes, excluding the number of
exceptions that are individually stated by each country’s legislation. The “mediator” aims to support the
parties to solve their disputes such as: family, neighborhood, labor, contractual, medical, etc.

68 Id., article 16", part II, sentence II.

®  GCPC, Article 187".

0 1d., Article 39(a’).

"' GCPC, Chapter XXI'; also see Georgian Law on “Health Care”, Chapter 16'.
> Georgian Law on “Notary Mediation”, Article 38', Part II.

7 Georgian Law on “Notariat”, Article 38" part 2.

™ GCPC, Article 187".

s Georgian Law on “Notary Mediation”, Article 38", Part I, (d).

% 1d., article 38', part IV.

77 Id., article 381, part V.
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According to the mediation fields, the cases examined by mediation can be divided into the
following three categories: inter-party, commercial and public policy disputes.”®

Inter-party disputes - mediation is extensively used in the resolution of inter-party disputes, such as
the issues related to: family, neighborhood, and labor relations, where the subject of conflict is mainly
based on the personal relations of the parties.””

Commercial disputes — that can occur with regard to: reimbursement claim for the damage or loss of
goods or services, contradictions with insurance companies and violation of the terms and conditions
stipulated in the contracts.*

Public policy disputes — the most well-known political disputes refer to territorial conflicts between
countries that can last more than a decade.®'

¢ Family / Divorce Disputes

In family mediation cases the parties have an opportunity to discuss important issues such as:
divorce, bringing up children, alimony payment, property division and others.

It should be mentioned that unlike the traditional method of divorce, mediation is based on the
negotiation process aiming to achieve a mutually satisfactory result.

During divorce a Mensa et thoro the couple is only formally linked to each other and act with the
principles of competition.*” It becomes especially obvious when the representatives (lawyers) of the parties
only try to inculpate each other to win the process and pay less attention to achieving the result acceptable
for both parties;* this can be quite painful for the other members of the family and their children. Hence,
the mediation creates an opportunity to pay more attention to the children’s interests and ensure them that
both parents together will take care of them in future.**

Mediation gives the parties freedom to plan their future participation in their common children’s life.
The parents can arrange a schedule of visiting children in the mediation agreement,85 also decide the
details, such as: who will pay the costs for education, insurance, etc. Also, the amount of alimony, payment
terms and other alternative ways can be fixed by mutual agreement.

When examining divorce cases, the role of the experienced mediator is vital, especially with regard
to the psychological aspect of divorce. In such circumstances, the parties are under serious emotional
stress*® and even the minor error by the inexperienced mediator can significantly affect the final result of
mediation.

Activeness shown by the parties is the key to the accomplishment of the mediation mission,®’
ensured by the comfortable and confidential environment,™ to be provided by a mediator.

Based on the informal nature of mediation, the parties can develop an agreement stipulating their

mutual decisions that will have legal power.89

" Lovenheim P., Doskow E., Becoming A Mediator: Your Guide To Career Opportunities, Nolo, 2004, 1/14 - 1/18.

P 1d. - 1/15-1/16.

0 1d. - 1/16-1/17.

' Guo R. Territorial Disputes and Resource Management: A Global Handbook, Nova Science Publishers, New
York, 2006.

2 GCPC, Article 4.

8 McWhorter Sember B., The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc.,
2009, 77.

8 Butler C.A., Dolores D. Walker, The Divorce Mediation Answer Book, Kodansha America, 1999, 5.

% McWhorter Sember B., The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc.,

2009, 80 - 82.

Lovenheim P., Doskow E., Becoming a Mediator: Your Guide to Career Opportunities, Nolo, 2004, 4/11.

McWhorter Sember B, The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc.,

2009, 78 - 82.

®1d

% Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 17 — 18; also: McWhorter
Sember B., The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 2009, 78.
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* Labor Disputes

Forensic resolution of disputes arising in companies and enterprises is related to indefinite time and
financial losses. This will definitely affect the company reputation. However, the confidential process of
mediation enables companies to reach consensus in a very short period of time.

The labor dispute related mediation can deal with the issues like unequal distribution of tasks and
responsibilities of employees, their discrimination, disputes between the staff members, violation of
internal rules, etc.

In such dispute resolution process the role of a mediator can be assumed by a specially recruited
professional, or by a manager with mediation relevant education and/or experience, or by an HR
specialist.”

* Healthcare Disputes

The purpose of medical mediation is to improve the relations between a patient and a medical
service provider, protect their interests, restore mutual trust and, of course, solve financial problems.g1 The
parties of such mediation process are the patient and the medical service provider’ - a hospital or another
medical institution.”

In the USA and the UK a number of medical unions support the medical mediation conception; for
example, American Medical Association’* and Family Health Service offices in the UK.

* Commercial Disputes

Mediation — as an alternative means of dispute resolution is foreseen by the European Directive of
2008 about “Certain Aspects of Mediation in Civil and Commercial Matters”.”® According to the
mentioned Directive, the Member States had to implement a number of legal reforms until May 21, 2011 to
adjust their legislation to the Directive 2008/52/EC."

Commercial mediation encompasses the fields such as: banks and finances, insurance, real estate. In
the majority of cases the subject of commercial cases is money, violation of contract terms,
misunderstandings regarding goods or services.”® The parties can be engaged either in linger term business

relations or have just one-time cooperation.99

Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 83.

Hayes H., Conflict Engagement in Healthcare, <http://www.mediate.com/articles/HayesHb120110404.cfm>.
Herczog M., “Chance of Victim - Offender Mediation in Hungary”, Chapter 12 in Victim - offender Mediation
With Youth Offenders in Europe: An Overview And Comparison of 15 Countries (Anna Mestitz, Simona Ghetti),
Springer, 2005, 259.
Morasso S.G., Argumentation in Dispute Mediation: A Reasonable Way to Handle Conflict, John Benjamins
Publishing Company, 2011, 41.
American Medical Association, <http://www.ama - assn.org/ama/pub/physician - resources/legal - topics/business
- management - topics/alternative - dispute - resolution.page>.
Family Health Service Authorities (FHSA), see: Liebmann M., “The History of Community Mediation in the UK”
in Community & Neighbour Mediation, Cavendish Publishing Limited, London.
Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of
Mediation in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6,
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:136:0003:0008:En:PDF>.
7 1d., Article 12.
A Career as a Mediator, UK Mediation, <http://www.ukmediation.net/sites/default/files/resources/ A%20
Career%20as% 20a%20Mediator.pdf >.
*  Lovenheim P., Doskow E., Becoming A Mediator: Your Guide To Career Opportunities, Nolo, 2004, 1 /16 — 1/17.
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There is a long experience of commercial conflict resolution in Australian (The Australian Center of

100

Commercial Disputes)'® and English (Center for Effective Dispute resolution)'’' centers engaged in

commercial dispute resolution and training of mediators in commercial mediation for more than 20 years.
* Neighborhood Disputes

Disputes between neighbors are a common problem everywhere.'”® The main reason for a conflict
can be the noise (music, loud speaking, endless parties, quarrel, etc.) coming out from the neighbor’s place;
problem with a common plumbing or wiring system, illegal use of the neighbor’s property or area (garage,
drying room), etc.

In the neighborhood dispute category also fall disputes between the owners of private land plots
regarding borders, fence location and ownership of fruit trees.

A house is kind of a fortress where the owner should feel protected and relaxed; and when the noise
coming from the neighbors’ place disturbs such comfort it always entails a serious conflict. In such
circumstances the neighbors have an opportunity to solve the problem amicably, but if this is not possible,
they can use a time and cost effective way of resolution — mediation.

According to the study results carried out in the UK in 2007-2009, about 100 000 home owners

103

changed their living places due to neighbor disputes. ~ Indeed, when selling the property, the UK Law

obliges the home owner to inform the future owner about his/her problems and disagreements with the

. 104
former neighbors.

3. 2. Mediation Techniques

Transformative, evaluative and facilitative mediation forms are often used to achieve fair and
mutually satisfactory decisions.

During Facilitative Mediation, a mediator acts as a facilitator and simplifies relationships between
the parties. S/he can put key questions, note the facts and ensure a calm manner of the process.lo5 During
the mentioned mediation process, the mediator refrains from making remarks and giving recommendations

106

and enables the parties to come to an agreement on their own.” = The mediator has a right to comment only

regarding the immediate mediation process.107 During the Facilitative Mediation, the key objective of a

mediator is to determine the parties’ interests and give them a correct direction to achieve the best result.'®®
On the one hand, facilitative mediation has its advantages: a private interest of a mediator does not

affect the process; his/her key function is to assist the parties to come to an agreement. On the other hand, a

mediator does not have an opportunity to utilize self-knowledge or experience to speed up the best solution.

100
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The Australian Commercial Disputes Centre (ACDC), <https://www.acdcltd.com.au/about - us>.

Centre for Effective Dispute Resolution, <http://www.cedr.com/about_us/>.

Durham J., Anti - Social Behaviour from your Neighbours, 2012, <http://www.problemneighbours.co.uk/
antisocial - behaviour - from - your - neighbours.html>.

Butterworth M., Almost 100,000 home owners move due to neighbour disputes, “The Telegraph”, <http://
www.telegraph.co.uk/finance/personalfinance/6719303/Almost - 100000 - home - owners - move - due - to -
neighbour - disputes.html>.

Id., also: http://freeconveyancingadvice.co.uk/sellers-property-information-form-third-edition.php.

Folberg J., Peter Salem, Divorce and Family Mediation: Models, Techniques, and Applications, Guilford Press,
New York, 2004.

Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer
- Verlag Heidelberg Dordrecht, 2010, 202 - 203.

"7 1d., 203.
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When using the named technique of mediation, one should consider the type of a specific dispute to
be examined; because, there are cases when the parties cannot envisage the result they can achieve and the
mediator’s intervention is curtail.

Transformative Mediation — gives the parties an opportunity to look at the subject of dispute from

. . . . . 109
a different perspective, i.e. transform their views.

On the one hand, the mediator assists the parties to
analyze the existing situation''” and, on the other hand, to focus not only on a self-beneficial result, but also
take the other party’s requirements and needs into account.''' When conducting transformative mediation,
the mediator should allow the parties to express their emotions, and then to understand the needs and
requirements of the counter-parts in a calmer situation.''

Evaluative Mediation — a mediator evaluates the background information and advises the parties
how to achieve a mutually beneficial solution. It can be stated that the given technique is opposite to the
facilitative technique of mediation. Here, the mediator offers the parties alternative ways of solution based
on his professional experience,'"” and therefore influences the final decision.

During the Evaluative mediation, a mediator discusses perspectives, strengths and weaknesses of the

desirable solution with each party.'"*

115

It is noteworthy that the mediator discusses the mentioned issues with
each party separately.

During the process of evaluative mediation, unlike other mediation techniques, the mediator is
focused on legislation, and measures to what extent the parties’ requirements commence with the legal

. .. 116
norms instead of their interests and needs.

4. Mediator'"”

It is not as easy to choose the neutral third party — unknown to legislation.'"® The mediation process
enables the parties to choose a mediator, whereas choosing the experienced mediator will lead to a
successful end. The key objective of the mediator is to assist the parties in dispute resolution using his self
skills and techniques; however, the fact that s/he is not authorized to make a final decision'" is understood

as a main advantage of mediation process.

' Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer

— Verlag Heidelberg Dordrecht, 2010, 204.
10 1d., 204.
" Zumeta Z., Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, September 2000,
<http://www.mediate.com/articles/zumeta.cfm>.
Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 20 - 21; also, Gaffal M.,
Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer - Verlag
Heidelberg Dordrecht, 2010, 204 - 205.
Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 33- 34.
Zumeta Z., Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, September 2000,
<http://www.mediate.com/articles/zumeta.cfm>.
Zumeta Z., Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, September 2000,
<http://www.mediate.com/articles/zumeta.cfm>.
Id. 22. see as well: Zena Zumeta, Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation,
September 2000, < http://www.mediate.com/articles/zumeta.cfm>.
“Mediator” — Latin word meaning “the neutral third party assisting the parties in negotiations and conflict
resolution process, such as — mediation”, <http://en.wikipedia.org/wiki/Mediator>.
Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Wolters Kluwer Group, 2010, 77.
Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial
Mediation, Small and Medium Enterprise Department, The World Bank Group, November 2006, 5,
<http://rru.worldbank.org/Documents/Toolkits/adr/adr_fulltoolkit.pdf>.
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Mediation can be initiated by different international organizations, among them by the Organization

of United Nations (hereinafter the UN)'* that has actively participated in conflict resolution processes for

2 The UN took part in the elimination of international conflicts between Israel and

122

decades already.
Lebanon, India and Pakistan.

government and its opposition which started in 2011 and has already resulted in a number of deaths. The
123

Attention should also be paid to the conflict between the Syrian

UN initiated “Kofi Annan peace plan for Syria” to solve the problem.

The UN, like other independent mediators, participates in conflict resolution process as the third
party. Their goal is to assist the conflict parties to come to an agreement and using their professional
experience to influence the parties in achieving a solution.'**

Professional skills and experience of the mediator are vital in achieving favorable results for
conflicting parties. This means that the mediator cannot conduct thr mediation process without a
preliminary psychological preparation and relevant education.'” This can be proved by a mediator’s
accreditation with relevant organizations.

Sometimes, in order to gain trust of the conflicting parties, the person with a good public image can
be invited to become the third party of the mediation;126 he or she can represent the same field as the
subject of dispute. It can be a religious person, principal of an educational organization, captain of a sailing
crew, notary, former or current judge, well-known lawyer, psychologist, etc. A good image builds trust and
allows the conflict parties to feel more comfortable in the process'>’ and despite the complicate nature of
the conflict, put their efforts to solve it.

For professional recognition the mediator is not obliged to have juridical education, but the
professional experience in the field which is concerned in mediation process.

4.1. Mediator’s rules of Conduct

Mediator’s rules of conduct is determined in relation with the liabilities of the parties.'*® Success of
mediation strongly depends on the degree of the parties’ trust toward the mediator. It can depend on the
mediator’s experience, good communication skills, or other professional skills. Hence, the main
precondition is putting clear boundaries between the mediator and the conflict parties. These boundaries
can be kept referring to the legal norms, namely to the mediator code of conduct set forth therein.

¢ European Code of Conduct for Mediators

Here we should mention the European Code of Conduct for Mediators'?’ adopted by European

Union and usable by mediators in all types of civil and commercial cases.'*’

120 additional information available at: Merrills J. G., “The United Nations”, International Dispute Settlement, Fourth

Edition, Cambridge University Press, Oct 27, 2005, 237 - 242.
Z; Diehl P.F., Greig J.M., International Mediation,War and Conflict in the Modern World, Polity Press, 2012, 68.
Id., 68.
2 Kofi Annan peace plan for Syria — 6 point peacebuilding plan which entered into force since February 2012.
Ratner S.R., The New UN Peacekeeping: Building Peace in Lands of Conflict after the Cold War, Palgrave
Macmillan, 1995, 46 - 47.
Bercovitch J., Theory and Practice of International Mediation: Selected Essays, Routledge, 2011, 44.
Id., 44; also: Norm Brand, Choosing the & quot; Expert & quot; Mediator, <http://www.mediate.com/
articles/nbrand.cfm>.
Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 29 - 30.
Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 43.
European Code of Conduct for Mediators, <http://ec.europa.eu/civiljustice/adr/adr_ec_en.htm>.
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Chapter I of the European Code of Conduct for Mediators describes the mediator’s competences,
appointment and remuneration issues that should be agreed with the parties before the mediation process
starts, to prevent any misunderstandings in the future. More attention is paid to the mediator’s
independence and impartiality (Chapter II), as to the key principle of winning trust. The Code obliges the
mediator to explain to the parties their and his own role in the process and get confident that the parties are
duly informed about the terms of the Act of Agreement they have to sign if the process has positive
results.”!

A separate Chapter is dedicated to the confidentiality of the mediation process (Chapter IV) obliging
all the participants to treat the information gained through the mediation process as confidential, unless this

contravenes with the legislation in force.'*

¢ Model Standards of Conduct for Mediators

Model standards of conduct for mediators'® were elaborated and adopted by the American
Association of Arbitrages, Dispute resolution department of the American Association of Lawyers, and
Conflict Resolution Association. The legislators aim “to guide the conduct of mediators; to inform the
mediating parties; and to promote public confidence in mediation as a process for resolving disputes™'**
The legislator indicates that the standards do not have legal force unless they are adopted by a Court
decision or other governing authority.'*

Standards of mediator conduct include the same terms and conditions as the mediators’ code of
conduct, but have some additional points too:

A mediator is responsible for taking all measures to solve the existing conflict of interests before the
process starts, as s/he is eligible to start the mediation process only after the mentioned conflict is settled.
(IIT Standard);

A mediator shall act in a mediation practice development manner (IX standard);

A mediator should participate in public awareness building educational and research activities

toward mediation field (IX standard)
4. 2. Mediator’s Qualification

A qualified mediator plays a vital role in the successful process of mediation. When choosing the
mediator, a number of factors are taken into consideration, namely, his or her experience, education,
professional and personal skills and intelligences helpful in conflict resolution.

Effective communication skills qualify a successful implementation of a mediator’s functions.
These skills help the mediator to acquire the dispute content and facilitate information exchange between
the parties.l36 Besides, the key elements of communication are: listening, talking, interviewing, body

language skills and analytical thinking."’

%" European Code of Conduct for Mediators, <http:/ec.europa.eu/civiljustice/adr/adr_ec_en.htm>.

B

-

" The Model Standards of Conduct for Mediators, 2005 (U.S.), <http://www.mediate.com/articles/model
standards_of conflict.cfm>

134
Id.

1354

136 Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial
Advocacy (U.S.), 2006, 59 - 61.

BT 1d. 59-153.
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Based on the types of mediation techniques, the main responsibility of a mediator is to listen to the
parties. When the parties feel the mediator’s interest, they get confident that their views count and,
therefore, become more open toward the negotiation process.

Listening skills are sometimes inessential. It is difficult to listen attentively to the same issues for
long hours told by the anxious and nervous party, who tries to defend only his own views. It is even more
difficult to derive sufficient conclusions from such speeches and use them for the problem solving process.

Effective conversation skills help the mediator to explain to the conflict parties the mediation
essentials and the possibility of their use in a specific case and so on, using popular and understandable
language.

Body language determines every move of a person. It requires long and diligent work to control
one’s body language. After certain training and practical observation, the experienced mediator can manage
to “read” through the parties’ behavior their feelings such as: fear, lie, anxiety, inattentiveness, etc.
Although, the mediator should control the self conduct as well, to avoid dissatisfaction of the process
participants caused by unimportant things.

Analytical skills enable the mediator to focus on the facts that contribute to a successful resolution
of the dispute during the mediation process.

4.3. Education and Experience of the Mediator

Mediation can be perceived as an easy process at a glance, during which the mediator sits at a table
together with the conflicting parties and continues the conversation until the parties reach an agreement.138
However, the mediator has a leading role in the dispute resolution process and without professional skills
and experience gained through special trainings and practical workshops s’/he would not be able to fulfill
the task.

Special courses for mediators could be organized by mediation centers of state agencies, by private
companies working on conflict resolution issues and also by different colleges and universities.'*’

Besides the mentioned trainings and practical courses, the public and private mediation institutes of
mediation set up additional requirements for mediator accreditation, professional experience and minimum
of mandatory trainings that the mediator has to pass.

An introductory course in mediation can have different duration depending on the fixed standards in
a particular country. For example, in the UK a mediator has to pass a four-day special course to gain a
qualified education.'*

In the USA the requirements toward the mediator’s education differ per State. For example,
American Arbitration Association — the most experienced organization in dispute resolution in the USA, -
requires from a mediator minimum 10-year professional experience and minimum a 24-hour specialized
training in mediation."*!

As for Australia, where mediation has been actively used for more than 20 years,142 in order to

. .. .. .. 143
become a mediator one should pass minimum a 38-hour mediation training course.
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139
140
141

Lovenheim P., Doskow E., Becoming A Mediator: Your Guide to Career Opportunities, Nolo, 2004, 4/3 — 4/9.
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Becoming a mediator - why not take up the challenge? <http://www.leeds.ac.uk/mediation/mediator.html>.
Qualification criteria, American Arbitration Association Panel of Mediators, <http://www.adr.org/ aaa/
ShowPDF?doc=ADRSTG_003877 >.

Kalowski J., Mediation in Australia, Through the cultural prism: mediation in Australia, Sydney, June 2009,
(Article for publication in 2009, Diversité des médiations du monde: Afriques - Orients - Amériques... et
Europes), < http://www .jok.com.au/publications/mediation - in - australia>.

Train to be a Mediator, Australian Mediation Register, < http://www.amr.asn.au/train.html>.
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The foundation level training in mediation includes: a course in general psychology, theory of
negotiations, effective listening and ethic of conversation and other practical issues.'** Before this system
was adopted, a mediation course lasted for 25 hours only, but together with the development of mediation
institute the number of topics increased and amounted to a 40-hour standard course.'*’

It is also interesting, that the selection criteria for future mediators willing to participate in the
forensic mediation pilot project in Georgia, requires from candidates minimum 5-year professional
experience, besides, candidates willing to participate in the contest can be professionals of any field.'*®

Apart from foundation trainings, depending on the dispute sphere, additional professional courses
might be required to enable the mediator to understand the speciﬁcs147 of the case and fulfill the task

professionally.
4.4. Mediator’s role in Conflict Resolution Process

It is established that mediation aims to organize the negotiation process by the neutral third party,
assisting the parties to come to a consensual decision. Therefore, the key role of mediator is to organize and
implement the mediation process and keep a neutral position throughout the process.

The mediator should ensure a voluntary decision by the parties. S/he does not have a right to advise
the parties on the topic or express his own ideas and influence the parties.

According to the general standards of the mediator’s code of conduct, at the beginning of the
process, the mediator is responsible to generally inform the parties about the mediation process itself and
the role of the participant parties.148

At different stages of mediation a mediator helps the parties to:

e outline the main issues causing the dispute;

¢ understand differences between their needs and desires;

e understand the needs and desires of the opposing party

e Have realistic discussion of possible options.'*’

Besides the above described processes, based on the decision made by the parties, the additional task
of a mediator is to develop an Act of Agreement, which will be signed by all the parties of mediation.

5. Examples of Best Practices Worldwide

Mediation — as a conflict resolution method has been actively used after the end of the Second World
War, since 1945150

Initially, modern mediation was used to achieve a peaceful resolution of inter-state conflicts, where
the active role was played by the USA, the UK, France, Russia/the USSR and China."" Notably, the inter-
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state mediation reached its peak in the 90s of the last century still maintaining the status of one of the most
actual methods."”> Enhancing interest toward mediation is proved by the Nobel Foundation Peace Prize of
2008 — for a significant contribution to the resolution of international conflicts on several continents during
the last three decades.'™ The prize was awarded to the former President of Finland, UN diplomat and
mediator.

Today mediation is actively used at international and local, everyday business and household levels.
However, it is still a novelty for many developing countries. It can be very helpful for civil dispute
examination in short periods and for the facilitation of judicial trials.

Mediation has become a civil and commercial dispute resolution tool in the USA since the 1970s;
since the 1980s in Australia and the UK, and since the 1990s in South Africa and European countries.'”

Obviously, mediation is a legislative novelty in the following countries: Greece, Russia, and Italy
and since 2011 Georgia. Hence, in order to have the best practice shared, it would be interesting to examine
the mediation process examples of the experienced countries.

5.1. Mediation in the USA

Since 1945, the USA plays a key role in conflict resolution through the mediation process. The USA
was engaged in 12% of conflict resolution processes worldwide after the Second World War.'>

Mediation, as an independent procedure has been widely used in the USA since the 70s of the last
century. However, the examples of local mediation can be seen at the beginning of XX century as well.'*®
During the history of mediation development in the USA, the year 1947 is most notable, when the “Federal
Mediation and Conciliation Service” was created as an independent agency."”’ The establishment of the

named institution was caused by the economical crisis of the 1930s, when the conflict between the trade
unions and labor force became critical after the Second World War."*®

Today, the USA Federal Mediation and Conciliation Service offers its services in mediation to
different social, industrial and governmental agencies."*’
Mediation in the USA has been used to solve family, neighborhood and other household disputes

since the 60-70s of XX century. It is aimed to simplify household dispute resolution for certain groups of

the society without court involvement.'®

In 1990 the American Congress adopted the “Civil Justice Reform Act”,'®! where mediation — as an
alternative method of dispute resolution — is empowered by legislation.

According to the Alternative Dispute Resolution Act '®* of 1998, the USA county courts got a task to

support alternative methods of dispute resolution.'®?
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'3 The Nobel Peace Prize 2008". Nobelprize.org. 28 May 2012.
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Mediation, Otto Schmidt Verlag DE, 2003, 1.
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65.
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Mediation prevails among the alternative dispute resolution methods according to the report of
Federal Judicial Center of 2011."** In summer 2010-2011 among 28,267 cases examined by 49 federal

county courts using alternative dispute resolution methods (mediation, arbitrate, mini trial, etc.) 17,833

were passed to the mediator.'®

The alternative Dispute Resolution Act obliges the county courts to use one of the alternative dispute

. 166
resolution methods.

In 2001 the "Uniform Mediation Act”'®” was introduced as a selection of legal norms about

mediation. “Uniform Mediation Act” supports the use of mediation in the USA and grants certain

privileges to the process participant par'[ies.168

American Association of Lawyers, Association of Arbiters and Association for conflict Resolution
have a significant share in the development of mediation institute in the USA. They elaborated and adopted
the “model standards of conduct for mediators”.

5.2. Mediation in Australia

Mediation in Australia has already been actively used for 20 yealrs.169 Initially, in 1991 the
Australian government adopted the “Courts (Mediation and Arbitration) Act,”’® empowering family and
federal courts to offer mediation or arbitrate to the conflicting parties.'”"

In 1994 another “Domestic Relationships Act”'"* entered into force, which considered passing all or
part of the disputable cases by the court to the mediator.'”

According to the Australian “Law about Mediation” and the Law “about changes in judicial
legislation” of 1997, federal courts gained a right to pass the cases to the mediator with or without the
consent of the parties.'™

Here, we should mention the 1994 report of the consulting committee of Australian justice accessibility,
which foresees necessary to establish special Advisory Council which will consult government, federal courts
and tribunals about the alternative dispute resolution issues.'”> Hence, the National Alternative Dispute
Resolution Advisory Council (NADRAC) was established in Australia in 1995.

One of the successful and advanced Australian organizations in mediation service is The Institute of

Arbitrators & Mediators Australia (IAMA) created in 1975.17
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States Court, July 2006, <http://www.uscourts.gov/news/TheThirdBranch/06 - 07 - 01/In_Resolving_ Disputes_
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s <http://www.fjc.gov/public/pdf.nsf/lookup/adr2011.pdf/$file/adr2011.pdf>.
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Kalowski J., Mediation in Australia - Through the cultural prism: mediation in Australia, June 2009, Article for
publication in 2009, Diversit¢ des médiations du monde: Afriques - Orients - Amériques... et Europes,
<http://www jok.com.au/publications/mediation - in - australia>.
Courts (Mediation and Arbitration) Act, 1991(Australia), <http://www.comlaw.gov.au/Details/C2004A04188>.
Basics of Mediation, Mediator —non-judicial procedures — alternative dispute resolution — reconciliation of parties,
<http://mosmediator.narod.ru/status_mediatora/osnovi_mediatsii_posrednichestva>.
"2 Domestic Relationships Act, 1994 (Australia) - (Effective: 17/12/09).
' 1d., Part 2,8.
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In Australia mediation was commonly used in domestic dispute resolutions.'”” Almost 95% of

domestic disputes are regulated through the alternative dispute resolution process.'”®

5.3. Mediation in the UK

The UK government actively supports the development of mediation in the civil justice system.'”
The mentioned is proved by the statement made by the UK Minister in April 2012, that the government will
allocate additional 10 million pounds for mediation processes that will total 25 million pounds annually.'*

According to the information provided by the UK Ministry of Justice, the average value of divorce
cases related to financial and property disputes solved through mediation totals 1000 pounds, and those

181

solved through judicial system amount - 4000 pounds. ~ Attention should also be paid to time efficiency of

the mediation process which on average lasts only 110 days, whereas the other methods of dispute
resolution take around 435 days.'**

It is also interesting that in the UK, the government allocates sufficient finances for those who
cannot afford to sue the cases in courts.'™® Cases related to family disputes and children related issues
encompass a wider range of legal assistance; therefore they are priority issues in gaining financial
support.'™ Besides, according to Practical Guide 3A of April 6, 2011 and the protocol thereto, the party
interested in state funding is obliged to meet with the mediator before receiving a financial aid from the
government.185 The mentioned meeting can only be cancelled if one of the conflicting parties denies
attending the informational meeting, also, if the mediator verifies that the given dispute cannot be examined
at the mediation preparatory meeting or if it refers to domestic violence, etc.'*®

The findings of the research by the UK Ministry of Justice indicates that in 2004-2010, among
137,440 cases examined through (state funded) mediation 62% ended with bilateral agreement, 4% ended
with partial agreement and only 34% were unsuccessful.'"®’ A leading role in mediation is played by the
Centre for Effective Dispute Resolution, having 20-year experience in dispute resolution, conflict
regulation and training provision.188 The Centre plays a significant role in mediation development in the

judicial system and business sector of England and Wales.'*

"7 Basics of Mediation, Mediator — non-judicial procedures — alternative dispute resolution — reconciliation of
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Practice Direction 3A — PRE — Application Protocolfor Mediation Information and Assessment, This Practice
Direction supplements FPR Part 3, 2011(UK), <http://www.justice.gov.uk/courts/procedure - rules/family/
practice_directions/pd_part_03a>.
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5.4. Mediation in Russia

Mediation institute is not unknown to Russia, as in the second half of the last century Russia/the
USSR was one of the most active mediators in international conflict resolution.'®® As a step forward in terms of
incorporation of modern mediation in the Russian legislative system, we can assume the speech of the Russian
President made at VI assembly of Judges in 2004,"”" where he stated the necessity of alternative methods of
dispute resolution.'”* With this regard, in 2006 the first draft law was elaborated considering the incorporation of
mediation in the Russian legislation. However, the mentioned draft law could not meet relevant support from the
legislative agencies in the country.'”?

In 2008, at the 7™ assembly of Russian Judges the issue of alternative dispute resolution methods was
stated again.'”* As a result, and based on the task given by the President, after two years of work the legislators
presented a draft law on mediation procedures195 and the consequent amendments to the legal acts to the State
Duma.'*®

Finally, on January 1, 2011 the law on “Alternative dispute resolution by means of a mediator (mediation
procedures)” entered into force. The law was elaborated with the aim to solve disputes through alternative
resolution methods and release the courts from a significant load of cases."®’

According to the existing law, mediation regulates “disputes arising in civil sphere, among them:
entrepreneur and business disputes, as well as labor and family conflicts.”'*® Exception is granted to the cases
where the named disputes refer or can refer to the third parties’ rights and interests, who do not participate in the
mediation process.'”

It is important that according to the Russian legislation, mediation is a voluntary process and can be
implemented only based on bilateral agreement between the parties.”*

The scientific-methodology Centre for mediation and justice plays a significant role in mediation
integration in the Russian Federation.””' Its active role in the development of legal mediation system and in

organizing trainings and seminars significantly contributes to public awareness building in the mentioned
field.*”
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6. Mediation Perspectives in the Georgian Legal System

The changes made to the Georgian Procedural Law and a number of legal norms with regard to
mediation prove the interest of the Georgian State toward the development of the named field.

Georgian legislation outlines the types of judicial and non-judicial mediation® from the very first
stage. The implementation of both types of mediation from the initial stage will support rapid development
of the named institute, as well as public awareness building and in case of successful practice — its
extension to other types (corporate, labor, educational, etc.) of dispute resolution through mediation.

One of the preconditions of mediation implementation is the release of Georgian courts from civil
cases sued to Thilisi City Court during the last three years (see statistics of 2009-2001)*** .

Special importance is given to family, heritage and neighborhood-related disputes that can be

205

examined through mediation according to GCPC.”™ According to the data of 2011, 2387 cases were sued

to Thilisi City Court related to domestic disputes. Although, some of them do not fall under mediation,””
but examining of disputes regarding divorces (1017 cases) and alimony payments (611 cases) through
mediation will significantly release the court system.

A significant act of mediation development and implementation in Georgia is the pilot project of
judicial mediation implemented on the basis of multilateral Memorandum of Understanding concluded
between the Georgian Supreme Council of Justice, Higher School of Justice, National Alternative dispute
resolution Center at Ivane Javakhishvili Tbilisi State university, German International Cooperation®”’ and
Legal Improvement Strengthening Project.”

At its initial stage the pilot project considers the preparation of the group of mediators selected
through contest procedures.”” Future mediators will learn characteristics of the mediation process, gain
necessary skills for mediation to implement the mediation process within the framework of the named
project.210

For successful completion of the mediation process, a mediator has a leading role as his or her
attentiveness, observatory skills, education and professionalism engage the parties in the negotiation
process.

Besides the mediator preparation, the project also considers the preparation of judges and lawyers.

Judges should clearly separate all types of disputes containing mediation perspectives. Furthermore,
offering mediation from the lawyers’ side is equally important; their consultation will be a considerable
asset for the parties when making a decision.

Conducting different awareness building activities at different social levels, including educational
sessions on mediation to schools and higher education institutions, seems to be very important during the
implementation process of the pilot project.

With this regard, National Centre of Alternative Dispute Resolution — established in 2011 at Ivane
Javakhishvili Tbilisi State University actively supports the development of mediation institute. With the
aim to develop and promote the Alternative Dispute Resolution institution in Georgia, the Centre will
implement different educational programs for future mediators, students, academic personnel and
lawyers.”'! The Center actively participates in the implementation of a mediation pilot project.

2% see chapter XXI' added to GCPC on December 20, 2011.

2 <http://www.tcc.gov.ge/index. php?m=>534&newsid=179>.

2% GCPC, article 187",

206 Id

27 Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GIZ) GmbH, <http://www.giz.de/ en/html/

about_giz.html>.

<http://www.ewmi - jilep.org/ka/about/about - jilep>.

o contest deadline June 12, 2012, <http://hcoj.gov.ge/ge/press/news>.
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Implementation of the institute of mediation is conditioned by the best international practices briefly
described in the chapters above. Hence, the development of Georgian mediation institute cannot be
envisaged without sharing the experience of international, public, non-governmental and private
organizations and centers.

Georgia offers a favorable business environment to foreign citizens that can be followed by different
types of misunderstandings and disputes in the future. Therefore, mediation process can become more
complicated as its participants may be any aliens. In such cases, mediation is the most favorable way of
dispute resolution minimizing time and costs of the participant.

Divorce is a hard psychological process for the spouses. Judicial examination of such cases involves
private emotions and feelings of the parties as well as their material interests. Therefore, the judge can only
pursue the legal norms that cannot be equally satisfactory for both parties. While, mediation gives the
parties an opportunity to examine their own case and come to the joint conclusions more or less acceptable
for both sides.

Even more perspectives of mediation are foreseen in neighborhood dispute resolution. Temper and
self esteem of Georgian people frequently cause conflicts between neighbors and, presumably, none of the
parties would compromise until the case is sued in court.

Following the speed of implementation of mediation implementation processes and active
involvement of judicial system in Georgia, we can assume that the implementation of mediation institute in
Georgia has realistic grounds. Sure, the process needs to pass all its development stages, however, the
existing international practice will be helpful to cover the distance shortly.

7. Conclusion

Confidentiality, time and cost effectivity, informal environment, control over the process duration and
result - all these aspects condition the advantages of mediation vs. judicial examination of the process.

It is noteworthy that mediation is mainly used in civil cases. It can be very helpful in resolving domestic,
neighborhood, heritage, medical, commercial disputes, where the disputes can be settled beyond normative acts
through more informal negotiations.

Differences are found in mediation techniques subject to the choice of state or private organizations and
centers — depending on the degree of the mediator’s involvement in a specific dispute settlement process.

As mentioned above, a mediator has a key role in achieving acceptable results for the parties. His/her
professionalism, experience and educational background ensure maintaining the most important principle
of mediation — its confidentiality; these features help the mediator to control the term of mediation and get
a final decision in time through encouraging the parties to come to an agreement.

Successful practices of mediation worldwide and the increasing number of civil cases in Georgian
courts condition the implementation of mediation institute in Georgia. The changes and amendments made
to Georgian legislation also prove the serious interest in mediation institute.

It should be mentioned that in Georgia the majority of divorce and neighborhood disputes are built
on personal anger or misunderstanding between the parties, when they don’t tend to understand the
problems of the opposing person and compromise. Therefore, they address the courts and very often ask the
lawyers to defend their interests. Finally, the courts have to listen to the facts that cannot be regulated by
law. Consequently, mediation would save time to courts and move the negotiation process to a new stage.

The mandatory nature of Georgian forensic mediation can cause dissatisfaction among the parties,
but taking into consideration the fact that mediation is a novelty in Georgian reality, it is envisaged that
parties will not address it unless it is mandatory for them.

As Mediation is making its first steps in Georgia, the international practice, mediation types
and techniques reviewed in the present paper will provide the reader with general understanding of an
alternative dispute settlement method, such as mediation.
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SIMON TAKASHVILI

NOTARY MEDIATION DEVELOPMENT AND IMPROVEMENT TRENDS IN GEORGIA
1. Foreword

The issue of solving disputes arising between individuals through non-judicial means is gaining
more and more importance together with law improvement. That is why, legislations of different countries
attempt to create legislative tools that would enable the parties to solve their disputes outside the courts as
single judicial bodies, in a way that does not go beyond the legal space and does not jeopardize social
relationships between the individuals concerned. Therefore, any action that contributes to maintaining
social relationships between the parties and, at the same time, resolving the existing conflict will meet
support from modern social states. Mediation is one of the most important and oldest ways of resolving
disputes arising between individuals. Mediation enables dispute resolution through the consideration of the
partiesk interests simultaneously maintaining the main principles of law. Obviously, the goal of the law is a
fair resolution of the conflicts arising through cohabitation of different individuals'. The present paper also
refers to mediation as to an alternative dispute resolution means. In particular, it focuses on legislative
innovation, such as the implementation of notary mediation in Georgia. Besides, we will discuss the
development and improvement of notary mediation; assess problematic issues characteristic of Georgian
legislative base with regard to notary mediation.

2. Notion of Mediation

Mediation comes from a Latin adjective medius and means taking a neutral position between two
points of view or two parties; or offering an intermediary solution in a neutral and impartial way.’
Mediation is a negotiation process where a neutral person — a mediator — helps the conflicting parties or
their representatives to solve the dispute amicably, through mutually satisfactory agreement. The mediator
does not influence the agreement conditions. S/he leads the process and helps the negotiating parties to
reach an agreement faster than they would do on their own”.

According to the above description, a mediator is an independent, impartial person helping the
parties to find a consensus during the process. The key idea and purpose of mediation is to restore and
maintain social relationships between the parties. Mediation process aims to achieve mutual agreement
between the conflicting parties.” Hence, one of the main objectives of mediation process is rather social, i.e.
primarily looking for maintenance of human relationships. It is important that the negotiating parties reach
an agreement independently, i.e. the decision made through this process is entirely based upon their self-
responsibilities and commitment. Voluntary fulfillment of the agreement made as a result of the mediation
process supports and improves social relations between the conflicting parties.” Mediation is a support and
contribution to the negotiation process. In other words, this a structures process of negotiations led by a
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professional mediator.” As it turned out, mediation process cannot be possible without participation of the
third, independent party. In real life we often face a question on: who is the one who helps the parties to
negotiate? According to the widespread view, a mediator is an independent person with special educational
and qualification training background in different fields, helping the parties in conflict resolution.® Besides,
a mediator can be a staff member of judicial system, or a volunteer helping the court,’” or a judge, or any
person with relevant knowledge and experience in conflict resolution.'’ Mediation, like other alternative
means and methods of conflict resolution, has greater importance in dispute resolution between the
participants of civil turnover. Mediation contributes to consensus between the parties without the
intervention of the bodies that are authorized legally or by the virtue of the contract between those parties
to deal with the disputes between them. Very often, the judicial resolution of the dispute is far from
effective conflict resolution, as judicial procedures entail compulsory execution of the court decision. In
other words, various state agencies intervene in the conflict existing between the two parties. Dispute
resolution by means of a neutral, independent mediator is a rather effective tool as it enables the parties to
reach consensus without coercion, in a cost and time-effective Way.11 Mediation process is foreseen to be a
faster, cheaper and procedurally easier tool for effective conflict resolution. '

3. Brief Overview of Georgian Historical Background of Mediation

Despite the fact that there were no legal norms regulating mediation in Georgian legislation,
mediation is a familiar process to Georgian law. For example, in old Georgian law, in domestic disputes,
when dealing with divorce cases an external person would be invited, who would be called an “organizer”,
or “middleman”, however, influenced by Roman law, Georgian legislation assumed a Latin term
“mediator”."> This term has been used in Georgia since the beginning of XIX century (first mentioned in
1802). It is not found in David Batonishvili’s “Draft Laws” either, but in the annexes thereto there is a
single mention of a word “mediatory”, pointing out that the term was not yet fully established in the field."
Georgian historical sources reflect that mediators had a significant role in dispute resolution. Therefore,
negotiations led by mediators resulting in successful resolution have been under specific focus of the
Georgian Custom Law since XIX century.

Observing Georgian historical sources we can assume that there was a type of mediation institute in
Georgia that has much in common with Court-based mediation in terms of its legal destination and content,
whereas the court ensures the coincidence of mediation with the law, and when the parties’ will is present,
it is ready to approve the agreement reached through the process and grant a legal power to it."”> Mediator’s
court is always collegial. Its members are chosen by the parties together or separately. Mediators’ court
refers to the Custom Law in its proceedings.'® According to the observations of Mikheil Kekelia, no facts
are found that the Mediators’ court would refer to criminal cases.'” Therefore, it seems that the Georgian
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Custom Law considers mediators participation in private disputes justifiable, apart from the disputes lying
under the public law.

It is also important to know what types of disputes where supported by a mediator. As we can see in
the sources, mediators dealt with the following types of legal cases: material, liability, hereditary.'® It is
worth noting that when dividing material property, in hereditary or divorce cases, mediators had to develop
the property distribution paper, known with different names in XIX-XX cc."” The document developed by a
mediator had legal power that gave legal value to the distribution of the divided property. Consequently,
such documents had legal and therefore executive meaning. It seems that mediators developed the
documents so that they would simplify the execution of the agreed decision. Notably, the decisions of
mediators had no right to appeal.”® The word “decision” here means a private law decision and does not
have anything to do with criminal cases; as we have already mentioned, mediators never took part in
criminal dispute resolutions.

4. Legal Regulation of Mediation in Georgian Law

Mediation as one of the effective means of dispute resolution is rather new for Georgian legislation.
Legal regulation of mediation was first proposed by Georgian legislator through the amendments and
changes made to the Georgian Civil Procedure Code on December 20, 2011.2" Article 187" therein contains
a legal definition of court-based mediation. Besides, there are regulatory norms for medical mediation,
described in the GCPC. Consequently, the legislator granted the parties a legal right to solve the disputes
arising between them through the mediation process. The court-based mediation regulatory norms list the
possible disputes solvable through mediation.

Besides the GCPC, the legislator legally introduced the notary mediation institute. Article 38' of the
“Georgian Law on Notary”22 contains a legal definition of Notary mediation. The mentioned legal norm is
new for the Georgian Notary Law and, therefore, is under special focus of interest. According to its first
point: Notary can be a mediator between the conflicting parties in: a) domestic disputes except adopting a
child, cancelling adoption of a child, limitation to the parent’s rights or elimination of the parent’s rights; b)
hereditary disputes: ¢) neighborhood disputes; d) any other disputes, unless Georgian legislation considers
a special rule of mediation for a particular case. 2) Mediation can involve a notary only after the consent of
the conflicting parties. 3) Notary mediation rule of conduct is defined by the order of the Minister of
Justice. 4) If after the notary mediation the dispute results in mutual agreement of the parties, the notary
develops an Act of Consent which is notarialy approved. 5) Besides the voluntary nature, if the liabilities
stipulated in the Act of Consent are not met, the notary mediation gives the parties an opportunity to pursue
compulsory execution based on the execution paper issued by the conciliatory notary. As we can see from
the legal norm, the notary mediation regulation is rather “dry” and general. This can be explained so that
the detailed regulation of the notary mediation process and procedures should be ensured through
“Instructions on Notary Acts” and other laws and regulations.

5. Legal Status of Notary
The legal status of notary is defined in the “Georgian Law on Notary”. According to article 3 (1) of

the law, a notary is independent in his professional performance and performs notary actions and
consequent state powers in compliance with the present law and other legal acts. Point 2 of the same article

thereto.
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is also important and stipulates that a notary is independent and impartial when performing a notary act.
Article 5 thereto gives a general definition of performance of notarial acts. According to the named article,
a notary performs notarial acts based on request by natural or legal person. The notarial acts conducted by a
notary have legal, i.e. juridical power for the process participants (and not only for them). According to the
mentioned article, the notarialy approved document has the power of indisputable evidence. Regarding
indisputable evidence, we should mention that a notary is a person who is vested with the authorities equal
to the competencies of the state agencies. The above mentioned is derived from article 3 of the “Georgian
Law on Notary”, stipulating that the notary performs state actions on the basis of Georgian legislation.
Therefore, we can assume that a notary is a person who, according to article 3 (9) of the “Georgian Law on
Notary” is not a public servant, however, due to the wider range of his authorities, is somewhat similar. A
notary is an official person responsible for setting up and developing the notarial acts that are approved
notarialy according to the law or by the request of the participating parties.23

According to the views recognized in German legal literature, a notary is not perceived as a public
servant and is more understood as a part of free professionals. This opinion is based on one of the decisions
by German Federal Constitutional Court, where a notary is defined as a self sustainable and non-fixed
servant performing state authorities.”* Hence, the Notary is an independent legal advisor to the parties,
performing his authority independently and impartially,25 and the facts found and approved by him have the
meaning of indisputable evidences. That is why, legislators of different countries grant Notaries the
mediation rights. Such attitude is justified as the notary is aware of legal topics and can assess certain
juridical problems and seek ways for their resolution better than a non-lawyer mediator.

It is significant that the notary has a right to issue an execution paper - a document of legal
importance. The rule of issuing an executive paper is regulated by article 40 of the “Georgian Law on
Notary”. Analyzing the mentioned article we can assume that the notary is vested with the authority of a
judge by the legislator. Execution of notarial decisions depends not on the court decision, but on the
execution paper issued by the notary. Consequently, execution papers issued by notaries release courts
from additional workload and the parties save costs and time. Therefore, the execution paper became very
popular in notarial activities. The number of contracts in which contracting parties agree to solve contract-
related disputes by non-judicial means and though notarial executive paper — increases daily. Due to this
fact, more and more notaries in European countries offer mediation as an alternative dispute resolution to
the parties, where the Notary — mediator — helps the process participants in reaching a correct and mutually
satisfying agreement.” It is also noteworthy that not all notaries will be vested with the mediator’s
function. Notary mediation will be executed only by qualified notaries.

6. A New Function of the Notary, Notary-Mediator

As mentioned above, the “Georgian Notary Law” defines the institute of Notary Mediation.
Legislators have added mediating functions to the legal status of the notary. It should be clarified whether
the mentioned attitude is justified and complements to the legal status of the Notary, or whether it considers
the infringement of the content of the mediator’s performance, as of an independent and impartial person
primarily oriented on dispute resolution through mutual consent. In order to answer this question, we need
to have a more detailed look at the current norm of the “Georgian Law on Notary” defining notary
mediation. Besides, we should take into consideration Directive 2008/52/EC of the European Parliament

2 Sukhitashvili D., Georgian Notary Law, Tbilisi, 2002, 43.

" more details available in: Burduli I., Financing Notary Offices and Wages of Notary; Comments to Article 21 of
the Georgian Law on Notary, “Legal Magazine”, #2, 2011, 35.

» Sukhitashvili D., Georgian Notary Law, Tbilisi, 2002, 44.
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and of the Council of 21 May, 2008, on certain aspects of mediation in civil and commercial matters.”” The
mentioned Directive contains general provisions that should be interpreted in a more specific way by a
specific country’s legislators. Therefore, we could set forth a content of future changes in the law that will
give clear and detailed regulation of the notary mediation process. As mentioned several times before, the
legal status of a notary implies that this is a person authorized by the government and acting as an
independent and impartial advisor to the parties. A mediator is also an independent and impartial person
helping people to reach consensus upon their disputes.”® In New York (the USA), there is the Mediator
Ethics Advisory Committee (MEAC), which considers legal granting mediation functions to a Notary as
this does not contravene with the legal status of the Notary either.”’

A notary can act as a mediator in Slovenia too, where he helps the conflicting parties to solve the
problem in a peaceful and effective manner.*® Notaries undertake more and more training and education
courses in order to get more information regarding the skills and functions of a mediator.®' Hence, in
Georgian reality, it can be acceptable to furnish notaries with mediators’ functions and role. Moreover, a
notary has the authority necessary for the reconciliation of the parties. S/he is well aware of legislative
norms that are crucial to the legitimacy of the agreement reached through the process, i.e. the notary will
contribute to the parties’ reconciliation, and he will give the legal “form” to the agreement reached by the
parties through the mediation process. It is important to mention that at the end of any negotiation the last
word belongs to the parties; however, the mediator’s role is vital for successful completion of the process.
He should be able to combine different strategies and use the required methods whenever necessary.’> The
mentioned matter will build trust among the parties toward the mediation process. The key criterion for
peaceful and successful dispute resolution is trust building. Therefore, it is also true that the notary
supported and participated mediation process is rather reliable and acceptable to civil dispute resolution. It
is important that the EU Directive does not provide a strict legal definition of a mediator. Moreover, a
mediator can be a judge himself, i.e. any person: a notary or other professional. According to the mentioned
Directive, resolution of the conflict between two or more parties is achieved by a mediator based on the self
responsibilities of the parties. Besides, the parties should not determine those tasks and responsibilities that
are beyond their competence.”® The Directive does not contain any limitations with regards to the nature of
the disputes, however, it accepts mediation in civil and commercial disputes; i.e. the parties have a right to
seek resolution of any disputes through mediation. The “Georgian Law on Notary” has a similar approach.
Moreover, it would be helpful if the legislator focused on labor-related disputes when listing the dispute
types, as notary mediation can be extremely effective in labor-related dispute resolution processes. As
mentioned above, there is no direct reference to labor-related disputes; however, the parties of such
conflicts have a legal right to go in for the notary mediation process.

7. Basics of the Notary Mediation Process and the Principle of Confidentiality
The “Georgian Law on Notary” does not stipulate legal regulation of mediation process. According

to Article 38' (2) thereto mediation by a notary is possible after the consent of the parties. Therefore, the
law does not indicate who shall address the notary; shall it be one party or both should do it together. The

7 see Directive 2008/52/EC of the European Parliament and of the Council of 21 May, 2008, on Certain Aspects of

mediation in civil and commercial matters.
* <https://www.ohiobar.org/General%20R esources/pub/legalbasics/LB%20Chapter%2013.pdf> [09.08.2012].
¥ <http://www.tennessee-mediation.com/_forum/the mediator-notary 42.php> [09.08.2012].
" < http://www.notar-z.si/en/services/mediation/mediation> [09.08.2012].
' <http://www.notar.at/notar/en/home/ueberdienotare/institutions/mediation/> [09.08.2012].
2 Tsertsvadze G., Mediation — Alternative form of Dispute Resolution (general overview); TSU Faculty of Law;
Scientific-Research Institute of Alternative Dispute Resolution, Tbilisi, 2010, 231.
see Directive 2008/52/EC of the European Parliament and of the Council of 21 May, 2008, on Certain Aspects of
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law indicates that the parties should agree on participation in notary mediation. Therefore, the mediation
process can be required by one of the parties, however, the mediation process can only start after the
consent given by both parties. After the parties agree to start the notary mediation process, the notary
should issue a resolution on the implementation of mediation. It will be an ordinary “procedural” resolution
compiled by a notary. In the USA, according to the Florida State Law, a mediator is prohibited to undertake
any legal service or activity during the mediation process that does not have a direct link to the mediation
process.’* Therefore, any notary activity fulfilled by a notary-mediator during the mediation process that
does not have anything in common with the ongoing mediation process should become null and void. There
is no common approach to the subject even in the USA Code. So, this means that Georgian legislators will
have to think whether to grant the notary the power to undertake ordinary notarial activities during the
mediation process or not. If the notary rejects notary mediation (leading the process), it also needs to be
formulated in a notary Resolution form and its validity should be checked by the relevant body; i.e. the
parties should have a right to appeal against the notary’s denial. For this purpose, we foresee reasonable to
incorporate changes in Article 53 of the “Georgian Law on Notary”, which will deal with similar
problematic issues. According to the mentioned article, the legislator granted the interested party the right
to appeal to the Ministry of Justice or the Chamber of Notaries against the notary’s denial in court.

Therefore, it would be desirable if the resolution regarding the denial of notary mediation is appealed
at the Chamber of Notaries.” In case where the Chamber of Notaries leaves the resolution as it is, it can be
further appealed at an administrative court. The regulatory norm should also be introduced, which would
regulate the issues consequent to the notary’s resolution. Namely, we foresee that the parties should not
have the right to sue the dispute cases simultaneously to the courts and the notary mediation. Hence, it
would be reasonable to have a legal regulation that would implicate the following: “during the notary
mediation, the parties are deprived of the right to sue the case to court on the same subject and with the
same foundation.” This provision would secure the interests of the fair party of mediation, and the
mediation process itself will not become an effective means for spending time on the unfair party. That is
why, it would be helpful to have a document that would structure the mediation process and oblige the
parties to fulfill their responsibilities in a fair manner. Besides the resolution issued by a notary, there
should be a written consent between the parties expressing the will to start the mediation process and
indicating the parties’ responsibilities whose failure will lead to civil, or even to criminal proceedings.
After the parties agree on entering into the notary mediation process, the notary-mediator asks the parties to
sign a special contract defining the mediator’s role, the parties’ liabilities, mediation procedures,
confidentiality conditions and service fees.*® The principle of conscientiousness during the mediation
process should also be considered. Mediation process should not transform into a means or basis for
revenge. In this regard, the laws of separate countries consider the definition of principle of
conscientiousness in mediation contracts.®’

According to the views discussed in legal literature, the limit frames of the principle of
conscientiousness commensurate to the trust of the other party. The trust is higher whenever the interests
are mutual and common, because in such case a party is not supposed to act against self interest and,
therefore, against mutual interests.”® Generally, the principle of conscientiousness has greater importance in
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civil proceedings. Considering the views above, it is important that the notary mediation parties consent in
writing before the mediation process starts, where they indicate their liabilities regarding fair and
conscientious mediation process.

8. Principle of Confidentiality

Confidentiality is one of the most important and outstanding principles of mediation.”
Confidentiality helps the mediator in trust building.40 In order to enhance the trust toward the mediation
institute, the law has to clarify the conditions of further use of the information obtained through the
mediation process; the mediation participant parties, mediators, as well as the persons who due to their
professional performance became aware of certain information or circumstances during the mediation,
should not have the right to disclose that information or give testimony about it to courts or arbitrages. The
law should prohibit the mediator to present a report on the mediation process to the court or other
proceedings.*!

In Spain, if the parties cannot come to an agreement through mediation, they are deprived of the
right to use the confidential information obtained through the mediation process at court proceedings.** At
the same time, the issues that the mediator could disclose without any limitation should be clarified.”
When a party or a mediator infringes the confidentiality principles (unless permitted by law), s/he becomes
answerable through civil or criminal code. In the USA, a party does not have a right to claim secure
confidentiality of the mediation process in the court if he or she has already violated that liability.**

9. Parties of Notary Mediation

The main designation of a notary in notary mediation is to create a favorable atmosphere where the
parties will better express their ideas and views and look for an optimal solution.* The notary should
facilitate dispute resolution and reasonable satisfaction of the parties’ interests. The mediator should also
support communication between the parties and help them to settle a dispute. Besides, the role of a
mediator can slightly change taking into consideration the dispute nature and the will of the parties.*® It is
important to know who the parties of the notary mediation are. In terms of general criteria, they are the
conflicting, opposing parties with different views on certain spheres of their interests. It is hard to
determine trough practice whether there is a need to have the parties’ representatives (lawyers)
participating in the mediation process or not. In the USA, the Uniform Mediation Act, and the law of the
majorities of the States do not consider necessary lawyer’s participation in the mediation process, however,
as mentioned in relevant literature, lawyers can have either positive or negative influence on the process.*’
Therefore, participation of representatives (lawyers) in the notary mediation process should be free. It
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should be a party’s right to decide whether to participate in negotiations independently or through a lawyer.
It is also important to clarify what authority the lawyer has in negotiations when acting on behalf of a party
(based on a letter of attorney). In such cases his (lawyer’s) authority is defined in a contract signed between
himself and a party. The civil law theory recognizes a view that the deal is made with the representative,
whereas the results affect the represented party. The fact that the results of the deals made with the
representative affect the represented one is based upon the will of participating individuals and the law
recognizing their will.** Despite the fact that the representative acts within the granted authority, i.e. within
the representation authority, proving the existence of such authority through his action,” the final word
regarding the agreement achieved through mediation should belong to the immediate parties of dispute.
This means that the parties themselves shall agree on issues and only they shall confirm the conditions of
the agreement in front of the notary mediator. Such approach would solve an important issue — the
agreement achieved through notary mediation will fully relay upon the parties self commitment.

The above mentioned means that a lawyer, as a representative of a party, can enter into negotiations
with the other party (or its representative) and come to an agreement, but the last word is upon the party
(the represented person) itself. Despite a very obvious fact that the representative expresses his own will
when entering into an agreement but on behalf of the other person,” finally the represented person should
approve or confirm his consent regarding the results achieved through notary mediation.

10. EU Directive and Terms of Notary Mediation

The topic regarding the term of the mediation process is also important. The period should be
determined in a way that the negotiations are not everlasting; and the parties do not bear additional costs
without coming to an agreement at the end. In order to prevent this, it is necessary to establish a reasonable
term that would be favorable for the parties and, indeed, would facilitate dispute resolution in cost-effective
and timely manner. According to the Georgian Civil Procedure Code, the term for mediation is determined
by 45 days, but no less than two meetings. Besides, this term can be prolonged by the same duration if the
parties agree so. As for the EU directive, it stipulates that the parties determine the term of mediation,
however, each country should decide upon the limits of the mediation term locally. Consequently, the
Directive does not determine the exact timing, but encourages making it reasonable, relevant for learning
the case and the reconciliation of the parties. According to the Directive, the member states are obliged to
limit the mediation term through the legislative norms. In order to make notary mediation more beneficial,
it is important to set the term so that it would not exceed the duration established for court proceedings.
Therefore, it would be better to consider 20-30 days.51 In some countries, where the mediation institute is
already well developed, the process rarely lasts more than 2-3 days; these days indicate the duration of
actual negotiations.”

In Georgian reality the issue regarding the limitations in number of parties’ meetings should also be
settled through a legislative norm, as it is done in the case of court-based mediation. The idea of notary
mediation fully depends upon the voluntary participation principles and, therefore, if the parties reach an
agreement at the very first meeting, or, on a contrary, it is obvious that there is no way to come to an

* " Chanturia L., General Section of Civil Law, Guidelines, Tbilisi, 2011, 422.

# Kereselidze D., General Systematic Notions of Private Law, Tbilisi, 2001, 405.
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agreement - setting the legal limitations of minimum number of meetings seems to be unreasonable.
Attention should be paid to the circumstance that in such cases parties spend more efforts and bear more
service costs. Therefore, setting the minimum number of meetings should be a prerogative of the notary
mediation process itself as the parties themselves can better envisage how many times to meet to solve the
problem. The above mentioned decision would secure the legal content of the mediation process and almost
every step made by the parties during the process will depend upon their good will. Such approach could be
supportive to the promotion of notary mediation, as well as to its establishment and further development.

11. Costs of Notary Mediation

According to article 21 (1) of “Georgian Law on Notary” — undertaking notarial activities by a
notary together with all consequent legal consultations and technical assistance is a paid work. This means
that the activities undertaken by a notary are reimbursable, while the conditions and amount of the payment
is also stipulated in the Resolution of the Georgian Government.”® Notaries are not allocated with state
wages, which means that they do not have guaranteed salaries, i.e. their income is fully sustained by the
payments made by the service customers.”* Consequently, notary mediation is perceived as an “ordinary”
notarial activity and, therefore, should be a reimbursable service. Besides, there is no uniform approach to
it in legal literature or practice. According to the spread view, the payment to the mediator should
commensurate to the complexity of a particular dispute. This means that the duration of the mediation
process, case complexity and other circumstances will be taken in account. In any case, the overall cost of
the mediation process should be less than the fees for court proceedings.” In this regard, it is rather
difficult to have definite estimates of cost of the notary mediation as of the ordinary notarial service. It
would be better to set service fees according to the value of a dispute subject and, sometimes, increase the
price to the top ceiling set by law. This means that the top ceiling of the amount payable to the notary
should be set.’® As for the paying entity, it can be settled in a way that the payment is made by both parties
equally, or the parties determine the payment method independently. There is an accepted view that
wherever there is no contracting regulation in place, the mediation participants are solidarity liable in front
of the mediator.”” One of the options could be the division of the notary mediation service fees
proportionally to the interest/requirement of each party. In such cases the payment amount is determined in
light of the value of dispute subject and the parties will bear the costs of a particular portion of service
served to satisfy their interests.”® Who pays the service fee if the notary mediation has an unsuccessful end?
As mediation is envisaged as a cost effective and time-effective tool not only for the conflicting parties, but
for the law-governed state, so that to allocate considerable resources for prolonged dispute resolution
processes;”’ notary mediation should not transform into a profit-oriented process, i.e. if the negotiations are
unsuccessful, the parties should be charged equally with the minimum amount of fee out of due payment,
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however, proportional to the service of the notary. The issue becomes even more complicated when the
parties cannot come to an agreement in the notary mediation process due to the fault of one of the
participating parties. In such cases the issue of reimbursement of losses can arise and therefore the payment
of the notary service fees can be levied to the unfair party; nevertheless, practicing of such rules will make
the dispute resolution process even more complicated and can cause new contradictions.

12. Course of Notary Mediation and Legal Content of the Decision

Before launching notary mediation, it is important to determine the venue where the process will
take place. Besides, the venue can be easily determined according to the parties’ request. Therefore, it is
important to have a legal note with the following content: “As a rule, a notary mediation process takes
place in an office of a notary-mediator, unless established otherwise by the law. With the request of a party,
or parties, notary mediation can take place in some other place.

Notary mediation starts with the establishment of requirements and positions of a party / parties.
During the mediation process, the parties declare their own requirements and proposals openly.(’0 This
determines the mediation agenda at the beginning of the mediation process.’’ After that, the mediator can
offer different dispute resolution alternatives to the parties. Besides listening to the parties and facilitating
dispute resolution, the notary has another important function unlike regular mediators; as the notary should
be a lawyer®, s/he will always have to adjust legally the final agreement of the parties and, therefore, not
approve any agreement contradicting with Georgian legislation. Accordingly, the notary should adjust not
only the agreement of the parties, but also other procedural actions in line with the law.

Legal content of notary mediation conducted by a notary-mediator is to protect the parties from any
contradiction with the law. This is a primary reason why the notaries have mediation authorities. This also
implicates the responsibilities of notary-mediators to solve the existing dispute and put efforts to maintain
social relationships between the parties. In the countries where mediation is already well developed, the
mediator should keep records of the mediation process, archive the files, and keep them for a certain period
of time.*® Consequently, it would be favorable for Georgian reality to establish legal norms obligating a
notary-mediator to keep the materials of notary mediation in his office for a certain period of time in order
to prevent further misunderstandings. As for the agreement achieved through the mediation process, it
should be drafted in writing and approved notarialy. When any document is approved notarialy, it gains
legal meaning and the signatures of the parties therein confirm the parties’ consent upon the conditions set
forth in the agreement.64 It may happen that the parties agree only upon a certain portion of the dispute,
therefore the written agreement should be sought and notarialy approved on that particular portion as well.
It should be mentioned that successful completion of the mediation process primarily depends upon the will
and fairness of the parties to negotiate.®® The agreement achieved through notary mediation is considered as
an ordinary contract to be fulfilled by the parties in a voluntary manner. In case of failure, the agreement
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achieved through mediation can become a subject to court or arbitrage proceedings.”® The agreement
achieved through mediation is a contract subject to contracting law.®’

According to the EU Directive, the member states should introduce the legal norms ensuring the
execution of the agreement achieved through the mediation process if one party or all parties request so.*®
Therefore, in order to be executable, the mediation agreement, first of all, should comply with the law, i.e.
enable the relevant state agencies to execute it. If the mediation agreement is not fulfilled, one of the parties
addresses the court or other competent agencies. As for the notary mediation agreement, after the notary-
mediator checks its compliance with the law, s/he approves it notarialy.” It is important to grant the notary
with the authority of issuing the execution paper, as it is the key document in the execution of the parties’
interests. The notary mediation agreement considers obligatory the execution of the agreement conditions
based on the execution paper issued by a notary. In such circumstances, the cases pass by the courts and go
directly to the execution bureau. It is also desirable that “Georgian Law on Notary” or the “Code of
Conduct of Notary” contained a passage that parties do not have a right to appeal a notary mediation
agreement at court or another state agency. Besides, the law should determine the circumstances when the
achieved agreement can become null and void. For example, the mediation agreement can be eliminated if
proved that the mediator and one of the parties acted jointly aiming to achieve a favorable agreement
through disorientation of the other party.”’If the notary mediation ends without results, the party should
retain the right to continue proceedings in court (or arbitrage). In this regard, the following passage of the
legal norm would be useful: “if the notary mediation ends without positive results in a certain period of
time allocated to the process, the notary-mediator issues a Resolution about the ineffective completion of
the notary mediation process. A plaintiff (or a party) can sue a case according to the general rules.

It is also interesting to note which notaries can issue an execution paper in case the notary mediation
agreement is not fulfilled. Article 40 of Georgian Law about mediation regulates the issues regarding the
execution paper. Point 3 therein provides a list of notaries eligible to issue an execution paper. Analyzing
the given point 3, we can assume that the execution paper is issued by the notary who undertook the
mediation process and approved the agreement achieved through the process. However, preferably, Article
40 (3) of the “Georgian Law on Notary” should contain a direct indication that the notary undertaking a
particular notary mediation process is eligible to issue an execution paper. In case the legal status of the
eligible notary is seized or terminated, the execution paper is issued by another operating notary. The above
mentioned principles determine the priority of notary mediation in comparison with the court or other
proceedings. The parties agree (or disagree) easily and timely, bear fewer costs and spend less time; fulfill
the achieved agreement without additional procedures.

8 Tsertsvadze G., Mediation — Alternative Form of Dispute Resolution (general overview); TSU Faculty of Law;

Scientific-Research Institute of Alternative Dispute Resolution, Tbilisi, 2010, 349.

Rau S. A., Sherman F. E., Reppet R. S., Processes of Dispute Resolution, The Role of Lawyers, fourth edition,
2006, 494.

% Directive 2008/52/EC of the European Parliament and of the Council of 21 May, 2008, on certain aspects of
mediation in civil and commercial matters.

Article 5(1) “Georgian Law on Notary”.

Tsertsvadze G., Mediation — Alternative Form of Dispute Resolution (general overview); TSU Faculty of Law;
Scientific-Research Institute of Alternative Dispute Resolution, Tbilisi, 2010, 351.
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13. Conclusion

With all ensuing consequences, the introduction of notary mediation by Georgian legislators should
be accepted as a reasonable fact. Mediation, as an effective tool for conflict resolution and maintaining
social relationships between the parties, is a novelty and therefore a less developed institute in modern
Georgian Law. Therefore, the legal norms are required that will, firstly, facilitate dispute resolution
between the parties and, secondly, encourage the parties to solve the conflict with the help of an eligible
person. Consequently, granting the mediation functions to the notary, ensures the elaboration of the
relevant agreement and the legality of the agreement. In this case, a notary is the one who assesses and
checks the legality of the agreement, as well as ensures the protection of the fair party based upon the
execution paper, having such authority from the state. Obviously, unlike an ordinary mediator, a notary-
mediator is better aware of legal issues and, consequently, is capable to facilitate an agreement complying
with the parties’ interests and the law. We can outline some important features of notary mediation: a party
does not have to address the court, pays fewer fees, dispute resolution is effective and takes less time, the
parties maintain their social relationships, the mediation agreement is revised by a notary, whenever
necessary a notary issues an execution paper.

And finally, the trust toward notary mediation is higher. So, at the first stage of its development and
improvement (and at all the following stages) it is important to create legal norms simplifying negotiation
between parties and enabling them to satisfy their legal interest without superfluous formalities and
complications.
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CHRISTOF BERLIN

ALTERNATIVE DISPUTE RESOLUTION IN B2C-CONFLICTS (CONSUMER ADR) -
THE EXPERIENCE OF THE GERMAN CONCILIATION BODY FOR PUBLIC TRANSPORT (SOP)

1. Nature of Consumer ADR

The term ”Consumer ADR” includes all forms of alternative dispute resolution (ADR) for conflicts
between consumers and businesses (b2c-disputes), alternative to the traditional model of civil proceedings
issued in the courts. Low amounts of dispute, non sophisticated judicial subjects and significant gaps in
resources (knowledge, money, power) between the consumer on the one hand and the business on the other
hand are typical for those conflicts.

Efficient access to justice in b2c-disputes is not always available. Many consumers perceive
adjudication in the EU member states as “expensive, time-consuming, bureaucratic an ineffective”.' Even
in those countries with relatively efficient court systems, adjudication does not always seem to be the best
choice to settle disputes with providers of consumer goods and services. For example, one out of two
German consumers would not consider a court settlement for claims below 500 Euro.” From a consumer
policy perspective, this is highly unsatisfying and contrary to the guaranteed access to justice pursuant to
Article 6 of the European Convention on Human Rights and Article 47 of the European Charta of
Fundamental Rights.

2. Development of ADR in Europe

The availability of consumer ADR in the EU member countries varies from country to country and is
highly influenced by their legal and judicial systems. EU-wide, there are around 750 ADR schemes, often
called mediation, conciliation, ombudsman or arbitration services.’ Until now, the European Union has not
defined any binding quality standards for consumer-ADR and only two non-binding recommendations
were published in 1998 and 2001.* However, even if there is no harmonized standard for consumer ADR
some typical schemes (models) can be identified.

*  This article summarizes a presentation held at the Conference "Current Trends of Mediation Development"
organized by the National Center of ADR, Tbilisi/Georgia) on 6 November 2012. After an introduction to the
nature of Consumer ADR and its main characteristics, this article briefly outlines the current development in the
European Union. Finally, the experience of the German Conciliation Body for Public Transport
(Schlichtungsstelle fiir den 6ffentlichen Personenverkehr e.V. — sop) illustrates the concrete functioning of a
Consumer ADR scheme.

European Commission, Commission Staff Working Paper/Executive Summary of the Impact Assessment;
accompanying the document ‘Proposal for a Directive of the European Parliament and of the Council on
Alternative Dispute Resolution for consumer disputes (Directive on consumer ADR)’ and ‘Proposal for a
Regulation of the European Parliament and of the Council on Online Dispute Resolution for consumer disputes
(Regulation on consumer ODR)’; SEC(2001) 1409, 3.

European Commission, Eurobarometer No. 342, 217, http://ec.europa.eu/public_opinion/archives/ eb_
special_359_340_en.htm.

Berlin/Creutzfeldt-Banda, Verbraucher-ADR in Europa wird gestirkt, Zeitschrift fiir Konfliktmanagement,
2/2012, 57-60.

European Commission, Commission Recommendation of 4 April 2001 on the principles for out-of-court bodies
involved in the consensual resolution of consumer (2001/310/EC) and Commission Recommendation of 30
March 1998 on the principles applicable to the bodies responsible for out-of-court settlement of consumer
disputes (98/257/EC).
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The European Commission intends to pass a directive in order to ensure a EU-wide access to
consumer ADR as well as to define mandatory minimum quality requirements.” After the announcement to
strengthen consumer ADR by the European Commission’s Single Market Act in spring 2011, a package of
measures to promote consumer ADR was presented to the public on 29 November 201 1.5 The core of this
package is the directive on consumer ADR which will be adopted by the EU institutions approximately by
the end of 2012 and will then be incorporated into the member states’ national law within 18 months.

3. Example of the German Conciliation Body for Public Transport (sop)

The German Conciliation Body for Public Transport (Schlichtungsstelle fiir den 6ffentlichen
Personenverkehr - sop) was founded in 2009 and deals with complaints regarding travel by train, bus,
airplane or ship. If the traveler does not receive a satisfying response to his or her complaint from the
transport company he or she can contact sop. SOp evaluates the complaint and makes a settlement
suggestion to resolve the dispute acceptable for both sides and outside of court. This saves all the
participants money, time and trouble.

Sop is an independent and neutral organization that offers its service throughout Germany to
customers of train, bus, flight and ship companies that are part of their conciliation scheme . This process is
free of charge for the consumer; the cost of the scheme is met by the transport companies.

A traveler can get help with a complaint about delays and missed connections, train and plane
cancellations, damaged or lost luggage, faulty information, tickets and reservations, and/or bad service. The
main task of the sop is the out-of-court settlement of individual disputes between travelers and the transport
companies. Within this, sop also helps to strengthen the customer satisfaction with the transport company.

In June 2010 the sop was notified by the European commission that it fulfilled the recommendation
98/257/EC for alternative-dispute-resolution of consumer disputes. The sop follows a service and practical
approach, as intermodal settlement scheme. It is common for travelers to use more than one form of
transport (e.g., train to plane), which can take up a lot of time in a dispute by investigating the whole chain
of transport, including the responsible contracted partners. With the sop the consumer does not have to deal
with the question of responsibility and can, independent from the transport of choice, just deal with one
contact person at sOp (one-face-to-the-customer-approach).

After receipt of a complaint the sop assesses the case. A settlement can only be reached if the travel
company takes part in the process. This is usually the case if the company is a member of the board of
trustees (‘Trigerverein der Schlichtungsstelle fiir den 6ffentlichen Personenverkehr €.V’). Regarding rail
the sop responsibility covers 99 per cent of long-distance travels as well as for 95 per cent of regional
travel. The air-travel so far has not joined the scheme. Sop offers a ‘get to know’ trial conciliation
explaining the benefits of their service to those transport companies which are not members of the board of
trustees.

The first step in the process is to check the provided documents for completeness. If all the necessary
documents are there then the sép contacts the transport company to ask them for a statement. With the
statements of circumstances the sop creates the basis for a decision. The following legal examination of the
facts and the law is independent and neutral, as it would be in court. Once this process is finalized, the
interests are balanced. Then sop produces a report with a recommendation for a consensual settlement.

European Commission, Proposal for a Directive of the European Parliament and of the Council on alternative
dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive
2009/22/EC (Directive on consumer ADR); COM(2011) 793.

European Commission, Communication from the Commission to the European Parliament, the Council and the
European Economic and Social Committee on alternative dispute resolution for consumer disputes in the Single
Market; COM(2011) 791.
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All the conciliators at the sop are full qualified lawyers. The s6p is bound only by law and justice.
The recommendation by s6p aims to allow an amicable out of court settlement of the dispute. However, the
recommendation is not legally binding. The recommendation is only binding if both the complainant and
the transport company agree to it. Each side can decide to take their case to court at any time of the process.
In the vast majority of the cases (87 per cent), the conciliation proposals are agreed by both the consumer
and the business.
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KIMBERLEE K. KOVACH [FNal]

NEW WINE REQUIRES NEW WINESKINS: TRANSFORMING LAWYER ETHICS FOR
EFFECTIVE REPRESENTATION IN A NON-ADVERSARIAL APPROACH TO PROBLEM
SOLVING: MEDIATION®

And no one puts new wine into old wineskins, or else the new wine
will burst the wineskins and be spilled, and the wineskins will be ruined. But
new wine must be put into new wineskins, and both are preserved. [FN1]

1. Introduction

The new wine of mediation must have new wineskins, lest it not ferment and sour, left incapable of
achieving its full potential. Yet we have assumed that we can merely pour the new wine into the old
wineskins of litigation, advocacy, and adversariness, and that it will come of age and endure. Such is not
the case. When a new wine is introduced, whether a new vintage or varietal, by its very nature a new
wineskin is required. So, too, with the field of alternative dispute resolution (“ADR”), in particular
mediation. [FN2] The wineskins are those parameters that shape lawyers' conduct, commonly ethical
guidelines or rules. [FN3]

This essay specifically examines the role of the lawyer representative in the mediation process. The
focus is not on lawyers who serve as neutrals, [FN4] but rather those lawyers who find themselves
representing clients at the mediation table instead of in courtrooms or at depositions. Although some
attention has been paid to this subject in the past, [FN5] it often has been in making mediation sound more
“adversary like,” by use of terms such as “mediation advocate” and “winning at mediation.” [FN6] This
essay stresses the importance of lawyers understanding and conforming to the appropriate representative
role in mediation, a process radically different from the litigation paradigm. [FN7]

Part I of this essay provides an overview of the issues addressed in the piece. Part II explores the
inherent differences between mediation and litigation, otherwise referred to here as the adversary
system. In so doing, I also outline the various complications that have resulted from the consumption of
mediation by litigation. Part III illustrates the background of current ethical standards for lawyers, which
originated and are housed in the adversary system. Some of the problems that such an adversarial approach
may cause, even for those operating within such a paradigm, are highlighted. This section also examines
the inapplicability of adversarial approaches in lesser, or non-adversarial procedures. Part IV questions the
wisdom of employing only one code of ethics for all lawyers, particularly as law practice has diversified.
The lack of relevance of one code to varying practices is underscored and an examination of the
justification for new and separate ethics is provided. I then demonstrate the rationale for the development
and enactment of new and distinct rules of conduct for lawyers who choose to represent clients in a non-
adversarial forum such as mediation. Part V explores the elements of potential new rules, providing detail
as to the specific types of guidelines that may be established. Finally, Part VI raises additional questions
and concerns that such an approach will present and calls for additional research and discussion of these
difficult but necessary considerations.

#*  Fordham Urban Law Journal, April, 2001, Symposium, Essay
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I. Overview

ADR [FNS] has developed over the last twenty-five years to a point where it is integrated within the
legal system of jurisdictions throughout the United States [FN9] and abroad. [FN10] This development
was, at least in part, a response to observed problems within the legal system, such as cost and delay, along
with a general dissatisfaction with the administration of justice. [FN11] With promises of saving time and
money, ADR (most often the mediation process) was introduced to, and soon implemented by, the courts.
[FN12] Simultaneously, and from a related impetus, [FN13] mediation as a process for resolving conflict
also flourished at the non-litigation stage of disputing. This process often is termed “community
mediation.” [FN14] Community mediation centers have grown, and a national organization for those
involved in this work, the National Association for Community Mediation, was created. [FN15] More
recently, we have seen the proliferation of mediation use in a variety of contexts, ranging from the
workplace [FN16] to nursing homes [FN17] to managed-care conflicts. [FN18] With the various
applications of mediation, variation in the way the process is approached and conducted also has surfaced.
And although the term ADR often is used to describe all of these processes, it is only upon the mediation
process that I focus, because it is the process that differs so significantly from our more “traditional”
adversarial system. [FN19] It is the integration of mediation with the litigation process that is the focus of
this piece.

Mediation and litigation, or the civil justice system, embrace very different paradigms for dispute
resolution and problem solving. Despite the transparency of the previous statement, judges, legislatures,
and lawyers have begun to merge the two, [FN20] often with mixed results. [FN21] In some jurisdictions
that utilize court-annexed mediation, mediation remains a distinct process; [FN22] whereas in others,
mediation is viewed as merely part of pretrial litigation. [FN23] There are a number of reasons for this
latter result, one being the strength of the adversary system itself.

Some of the difficulties in merging mediation and litigation are also due, in part, to lack of planning
and a failure to consider early on the inherent differences between mediation and litigation. [FN24] This
piece does not assume that one system or approach is better suited for dispute resolution than another, nor
will it offer a direct attack upon the adversary system. [FN25] Although some are skeptical about which
system is more appropriate for a dispute resolution or problem solving role, [FN26] I contend that both--
and, indeed, many--different processes for dispute resolution and problem solving will continue to expand
in use. What is most vital to the effective use of dispute resolution is that each method is approached, and
the participation therein is commensurate, with the goals and objectives of that particular forum. [FN27]

This essay will not examine the role of the mediator, though many questions--including ethical ones-
-remain about the role of mediators in general, [FN28] and, specifically, the role of a lawyer serving as that
neutral. [FN29] In fact, there still is debate over whether the work of a neutral, be it as arbitrator, mediator,
or neutral case evaluator consists of the practice of law and, as such, should or can be governed by the
ethical considerations for lawyers. [FN30] Those discussions are continuing to take place, [FN31] and I
leave those for another time. [FN32] The focus here is on the role of lawyers in representing clients, but
doing so in a distinct forum--that of the mediation room as opposed to the courtroom.

In this discourse, I attempt to refrain from reiterating the considerable debate about the various
types, styles, and kinds of mediation that are utilized, as that has been done, if not overdone. [FN33]
Instead, I will concentrate on examining the difficulties resulting from the insertion of mediation within
litigation. Yet it must be pointed out that some of the confusion [FN34] and resultant debate about
mediation--as to its goals and objectives as well as theoretical underpinnings--have been generated by
efforts to integrate, or at least associate, mediation with the adversary system. [FN35]

For clarity in this essay, the type and kind of mediation to which I refer is a process that, by facilitating
communication and understanding, assists the parties in achieving a solution that they can accept. [FN36] In
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other words, the process is one that is focused on discovering the underlying interests of the parties and on
solving a problem rather than one concentrated on obtaining a settlement based upon what the law may be or
what it declares the parties' respective rights to be. Although I believe this to be a generally accepted definition of
mediation, [FN37] some disagree and employ other possible definitions. [FN38]

My premise is that mediation has the potential to be a viable alternative to the adversarial paradigm.
[FN39] As long as it continues to reside within the adversarial system of litigation, however, it will never
have the opportunity to mature into the independent and unique process that it is designed and promised to
be. [FN40] The goals of mediation are quite different than the goals of the litigation system. Mediation
involves a radically distinct and contrasting paradigm--one that embraces a mindset, vision, skill set, and
attitude very different from those of the prevailing adversarial norm. [FN41] Reflecting on what was first
expounded on by Professor Leonard Riskin nearly twenty years ago, [FN42] mediation involves a different
philosophical map, if you will. To participate completely in the process, all participants must adopt this
philosophical map. More specifically, to have an effective process, the conduct, performance, and skill set
demonstrated by those who represent clients within a system must be consistent with the purposes set forth
by the system. Consequently, the rules, and the conduct to be governed by those rules, must be changed if
lawyers are to be suitable, capable, and competent representatives in the mediation process. Lawyers from a
variety of practice areas have called for specialty codes of ethics. [FN43] The rationale for distinct ethics
codes for specialized practice areas is that different goals in representation necessitate different roles for the
lawyer; hence, the codes that set parameters for practice should likewise differ. [FN44] This same premise
justifies the need for different ethical rules for lawyer-representatives in mediation.

I1. Difficulties in the Intersection of Mediation and Litigation

To say that some difficulties resulted from the integration of mediation with litigation is quite an
understatement. The intersection of mediation and litigation can be viewed as having produced a train
wreck--or at least a significant derailment. Mediation was forced off of the track. [FN45]

Much has been written of late on this phenomenon. Some commentators have observed that the
focus of the mediator's role may change in the context of court-annexed work, where the mediation
becomes more “evaluative,” [FN46] or the process more akin to a judicial settlement conference. [FN47]
Others contend that mediators should avoid such changes in their practice [FN48] and remain true to the
mediation process. [FN49] Still others have observed that a hybrid of procedures has resulted. They use the
term “liti-mediation” to describe a culture in which it is taken for granted that mediation is the typical way
of ending litigation. [FN50] In that culture, mediators are encouraged to refine skills to fit within the
adversarial paradigm. [FN51] Alternatively, mediation also is viewed as wholly outside of the legal
context. [FN52]

Then there are those who contend that ADR is merely old wine in new skins. [FN53] To the extent
that the only contribution made by mediation is assistance in the traditional litigation settlement procedure-
-with the focus only on risk assessment and predictions of trial outcome--perhaps it is old wine. If that is
the case, then the use of the mediation label connotes nothing new or innovative, but is only a re-packaging
of an old process. If that is all that we envision from the mediation process, then very little potential is
actualized and therefore lost. Alternatively, if we allow mediation to achieve its full promise, to provide
parties the opportunity to find creative and satisfactory solutions to problems without the contentiousness
of a right-wrong paradigm, then a new model for the resolution of conflict will emerge. For it to ripen and
flourish, we must allow a relatively unripe process to mature into a fine instrument of dispute resolution
without being overgrown by those models which are more mature and experienced.

In a number of jurisdictions, mediation has become more akin to a pretrial procedure, another hoop
to jump through before reaching the trial stage of litigation. The use of mediation in litigation has been the
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source for the new term “liti-mediation,” described by Professor John Lande in a seminal piece looking at the
intersection of mediation and litigation. [FN54] This development demonstrates how mediation can be, and to
some degree has been, consumed by litigation--the very thing advocates of mediation sought to avoid. [FN55]
This phenomenon also is illustrated by the use of the term “litigation lite,” [FN56] which aptly connotes the
use of ADR in pending litigation. Part of the reason mediation has been consumed by litigation is that many
lawyers conceive of it only in the context of litigation. [FN57] The possibility of individuals in conflict going
to mediation, without first filing a lawsuit, is beyond the consideration of many.

Litigation is viewed also as the default paradigm for conflict resolution should settlement not be
achieved through the mediation process. [FN58] In this version of mediation, the process is used solely to
assist in the settlement of lawsuits, thereby squandering mediation's true potential. During this “mediation
process,” the discussions, actions, and outcomes closely resemble those that occur during adversarial
pretrial litigation. As noted by Judge Wayne Brazil, this conduct may include activities such as:

Advancing arguments known or suspected to be specious, concealing significant information, obscuring
weaknesses, attempting to divert the attention of other parties away from the main analytical or evidentiary
chance, misleading others about the existence or persuasive power of evidence not yet formally presented (e.g.,
projected testimony from percipient or expert witnesses), resisting well-made suggestions, intentionally injecting
hostility or friction into the process, remaining rigidly attached to positions not sincerely held, delaying other
parties' access to information, or needlessly protracting the proceedings--simply to gain time, or to wear down
the other parties or to increase their cost burdens. [FN59]

The invasion of these kinds of behaviors into the mediation process also is demonstrated by continuing
education courses with titles like “How to Win in ADR” and “Successful Advocacy Strategies for Mediations.”
[FN60] In these instances, perhaps all mediation has become a “lite” version of the litigation system. In other
words, it is not a real alternative. Should the trend continue, I fear that real alternatives no longer will exist.
Instead, only two choices will remain: litigation regular and litigation lite. [FN61]

In part, we, the ADR profession, are responsible for this phenomenon. We urged courts and legislatures
to require that litigants participate in mediation, with the promise of saving time and money for the litigants as
well as the court system. Of course, the use of mediation or ADR can be very effective in saving time and
money. Court dockets can be reduced to a manageable size, as cases are settled earlier than they would without
intervention. [FN62] And perhaps mediation does offer a better view of justice than the parties otherwise would
have, because the parties themselves are permitted and encouraged to participate in the process. [FN63]

Unfortunately, the fact that mediation is so different from the traditional paradigm for dispute
resolution was never stressed, and likely in many instances, never even mentioned. In fact, other
commentators now note that both mediation supporters and court personnel failed to recognize the irony
and potential for conflict when combining “a process that rejects the relevance of the law into the very
institution which conditions access upon an effective invocation of the law.” [FN64] Perhaps it was
because the promise of saving time and expense was sufficient enough to garner interest. [FN65] In other
instances, it was perceived that discussions of mediation and the idea of party participation and
empowerment would be considered too “touchy-feely” for litigators, those charging into the battle of the
courtroom. [FN66] Most lawyers were not readily willing, and perhaps not able, to adjust to this very
different model of dispute resolution. So to “sell” mediation, the packaging was changed. Lawyers were
encouraged to be tough mediation “advocates” and “win” at mediation. The problem is that the process was
changed or modified along with the packaging-souring a possibly exquisite vintage.

Another aspect of mediation critical to the realization of its potential is that parties have an
opportunity to fashion their own, creative solutions to their problems. To the chagrin of some in the justice
system, these solutions are quite unlike and even unrelated to what a court might do in the same
situation. Some quarrel with this, particularly in court-related matters, contending that the parties should at
least be advised as to what they might achieve in a court proceeding, and therefore be in a position to make

114



better informed decisions about the final outcome or resolution. [FN67] Others contend that the legal
system is the default paradigm to be used, and therefore during the mediation process consideration should
be given to the most likely litigation results, [FN68] and that the mediator has an active role in such
deliberations. [FN69]

If mediation is indeed a unique process, then it requires new thinking in order to achieve new
solutions. Establishing an innovative process includes establishing new parameters for conduct during that
process; yet we have given lawyers little guidance in that regard. Although much time was spent on
training and teaching mediators, [FN70] little attention was given to what the role of the lawyer-
representative should be in the new process. Apparently, it was assumed that lawyers would accompany
clients into a wholly different process--with a fraction of understanding about mediation and after years of
being entrenched in the adversary system--and conduct themselves in a different manner. In most cases,
that did not occur. Instead of viewing the participants across the mediation table as “joint venturers” in a
problem solving process, [FN71] lawyers considered them adversaries. Hence, the contentiousness of the
adversary system permeated the mediation process.

II1. Background of the Ethical Considerations and Rules for Lawyers

The ethical rules that currently govern lawyers were written with the adversary system in mind.
[FN72] The underpinnings of the adversary system, with a focus on competition and winning at all costs,
provide the context for the lawyer's work. Merits of the adversary system, as weighed against a different
approach to dispute resolution or problem solving, have been ably explored, [FN73] yet I mention this
system because it underlies the very nature of lawyer conduct. The adversarial system has a long history,
and although the encouragement of adversarial behavior and competition works ideally to achieve justice
through the determination of truth, [FN74] difficulties arise as well. In many instances, this adversary ethic
has gone too far. [FN75] Reports have included even threats of murder and fistfights among lawyers,
[FN76] a result of the argumentation, threats, and deception inherent in the adversarial approach. [FN77]
This extreme adversary ethic is likely responsible, at least partially, for the low regard that the general
public holds for lawyers as well as the dissatisfaction the profession feels with itself. [FN78]

Many contend that the behavior of most lawyers today is a direct result of the contentiousness and
adversarial culture inherent in the adversary system, both historically and currently. [FN79] Others note
that this culture is not just part of the litigation system, but is a reflection of society generally. [FN8O0]
Adversary conduct, which may involve ruthlessness, deceit, and verbal warfare, [FN81] is quite
problematic enough in its home environment, [FN82] let alone in the context of a non-adversarial
procedure. The demands of law practices today seem to compel even more extreme behavior, all of which
is employed in the name of zealous representation. [FN83] Even the profession itself realizes that constant
conduct in a contentious and litigious manner takes it toll. Lawyers report increased pressure in a
ferociously competitive marketplace and complain about having to work in an adversarial environment “in
which aggression, selfishness, hostility, suspiciousness, and cynicism are widespread.” [FN84] Moreover,
they complain about a lack of civility among lawyers and a lack of collegiality and loyalty with partners.
[FN85] Yet this conduct is reinforced in many instances. Witness the use of metaphors to describe lawyers'
work in a way that promotes combativeness and dominance. [FN86] Recently, the glamorization of the
adversary lawyer role in the arenas of television and cinema emphasizes such adversariness. [FN87] This
adversarial attitude begins in law school, itself a competitive endeavor. [FN88] The student learns that
competitive methodology is at the core of the legal system, and that translates to all forms of dispute
resolution. [FN89] Perhaps, as others have pointed out, those individuals who possess a very competitive
personality or lack more collaborative tendencies are drawn to law school. [FN90] And although some
continue to call for change and reform of the conduct of lawyers, beginning with legal education as well as
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legal ethics, [FN91] and attempts have been made to effectuate changes, others wonder whether such
reform is actually possible. [FN92]

The concept of zealous advocacy, although founded within the criminal system, has become part of
lawyering. [FN93] This zealotry, however, has been exaggerated to the extent that some contend it gives rise to
an unworkable view of the lawyer's task. [FN94] The belligerent and aggressive conduct of some lawyers
continued to escalate, which resulted in a call for “professionalism” standards. Today, nearly every bar
association has a committee or program focused on the civility of lawyers with calls for advancing
professionalism and retreating from the “Rambo” approach. [FN95] Although professional courtesies often are
extended, usually this is done only superficially. Many courtesies are ignored in practice, particularly under the
stresses of time and the need for billable hours.

What is particularly problematic in the adversary system is that some of the rules permit conduct that may
be viewed as deceitful and contentious. Yet this is approved of in the name of zealous representation, even
though it is not always effective, even within the adversary paradigm. Many of the very rules that establish
parameters or guidelines for lawyers' behavior were written by lawyers who advocated individual liberties and
rights, regardless of morality issues. [FN96] This mindset was then incorporated into the mainstream and the
ABA Model Code of Professional Responsibility. [FN97]

No doubt the adversary system remained the foundation of lawyers' work in the view of the ABA Ethics
2000 Commission on the Evaluation of the Rules of Professional Conduct (“Ethics 2000 Commission” or
“Commission”) in its new code [FN98] despite urgings to the contrary. [FN99] Although modifications were
made to accommodate the lawyers as neutrals, [FN100] only one change aimed at the representative lawyer was
enacted, that being a suggestion--but not a mandate--to inform clients about ADR. [FN101]

In the negotiation process, for example, Rule 4.1 provides a very nebulous truthfulness standard.
[FN102] And although more than twenty years ago there appeared, at least in early drafts, a provision
calling for more honesty in negotiation, [FN103] it was deleted and the current provision inserted. [FN104]
The wording of the Comments often is used to support various methods of puffery and trickery in the
context of negotiation. Although I do not support these “conventions in negotiation” as it allows
representatives and those who negotiate *952 to deceive other parties, it remains at this point the norm, and
is still accepted in legal contexts. [FN105] This clearly should not be the standard in mediation, a process
that is dependent upon the direct and truthful exchange of communication.

But this conduct now carries over into the mediation context. If mediation is viewed as nothing
more than facilitated negotiation, then what is acceptable conduct in the context of direct negotiation
becomes, by extension, acceptable in the facilitated negotiation. This conclusion is contrary to those
qualities, attitudes, and conduct basic to the mediation paradigm. Such approaches erode the fertile ground
upon which to base non-adversarial resolutions. If it were up to me, and likely others, [FN106] I would
change the “conventions” in the first place. Understanding that much direct negotiation still takes place in
the context of the adversary system, however, perhaps it should remain as is, but at least be qualified in the
contexts of mediation and other problem-solving, non-adversarial processes, such as consensus building
and collaboration. [FN107]

Mediation is a process requiring, even demanding, a distinct mindset-- unlike that necessary when
entering the battlefield of litigation. But when the mediation process was combined with the highly
adversarial litigation approach, mediation was all but consumed. When we examine the goals and
objectives of each system, we see that they are very different. Although the adversary system attempts to
determine truth, preserve rights, determine right and wrong, and punish a wrongdoer, the mediation
process, on the other hand, focuses on the determination of interests, creative problem solving, party
empowerment, and process satisfaction. [FN108]

Yet this innovative and unique varietal of wine was placed into the old wineskins of competitiveness
and adversariness. In so doing, the potential for mediation to ripen and mature into its own varietal, quite
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different from that of the adversary model, was lost. As a result, many approaches to mediation are viewed
as only litigation lite; [FN109] and the lawyers who represent clients in that system merely as wolves in
sheep's clothing. [FN110].

I contend that we need new wineskins if the wine is to mature to its greatest potential, because
wineskins are the parameters that shape the lawyers' conduct. It is possible to modify the lawyer's skill set,
so that wolves are taught to act as sheep. Although others contend that both wolf- and sheep-like conduct
are called for in many instances, [FN111] I urge that in most mediation circumstances, a more collaborative
and cooperative, sheep-like approach is appropriate. If more specific ethics can be designated for those in
collaborative situations, then the old wine in the old wineskins will remain intact. So, too, with the
parameters of law practice, which now include those more traditional as well as innovative approaches to
problem-solving and conflict resolution. Then, as the parable states, both systems may be preserved.

IV. Justification for New Rules

Presuming these differences between the two systems, specifically the fact that lawyer conduct and
skills should be different in mediation, the question then arises: are new or different rules needed to
effectuate such distinct conduct? A number of practicing lawyers contend that lawyers can and should
merely learn different strategies and tactics to use in the mediation process. [FN112]. That, however, is
problematic. Many practicing lawyers may not be inclined to learn new and innovative approaches to
lawyering, unless, of course, there is sufficient motivation in terms of necessity or enhanced practice
revenues. Many categories of change are resisted by the bar, sometimes quite strongly. [FN113].

New rules are necessary. Rules guide lawyers' behavior. In fact, the enactment and enforcement of
rules are the most likely mechanism to change lawyer conduct. Because of their emphasis on rights and
objectivity, lawyers are more willing to change behavior to conform to codified rules than to respond to a
more intangible, subjective call for conduct. [FN114]. Moreover, lawyers are familiar and comfortable with
rules. For example, continuing legal education (“CLE”) programs were offered in the past, but it was not
until the states required a specific number of CLE hours per year to maintain licensure that attendance
escalated. [FN115].

That is why, at least to some extent, this change to non-adversarial practices in the mediation process
must be effectuated by changes in the codes of professional responsibility. Although it is too late for real
changes in the recent Ethics 2000 project, [FN116] it is not too late to begin looking at the possibilities of
establishing a separate, or at least supplemental, code for lawyers who represent clients in non-adversarial
fora for dispute resolution. This might be effectuated by amending the existing codes or, alternatively, and
perhaps more appropriately, by enacting a separate code, operational when practicing in a different forum,
such as mediation. This recommendation is not something new, as specialized ethical considerations and
codes have been urged in a variety of different practice areas. [FN117] Moreover, the “test” for whether
different rules should be applied because of the difference in practices [FN118] clearly is met in terms of
the mediation process.

Most of us are familiar with having some directive to guide our behavior. From one perspective,
morality often is viewed as rule-based. [FN119] Looking to religion as a basis, most denominations receive
guidance from rules and tradition. The education system is similarly full of standards, and therefore, so,
too, are lawyers and law students. New law students become almost “programmed,” if you will, to want to
know the rules, the black letter. If there are no rules pertaining to mediation, and no requirements that
students learn different skill sets or attitudes for it, then it is likely that the majority will not do so. In many
instances, legal education is interested in preservation of the status quo, what has already been learned and
reinforced. This creates a resistance to innovation. As a result, the legal culture has a real interest in
preserving the adversary system; [FN120] therefore, external motivation is necessary.
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Ethical guidelines sometimes motivate, but most often limit, lawyers' conduct. T do acknowledge,
however, that not all change will or can be accomplished by ethics alone. These rules must be
complemented by additional efforts. Some of us, for example, are attempting to effectuate change through
educational endeavors.

Students in law school can be educated, but a number of other factors influence just how effective
that education will be. First, students are directed by rules; they want to know what the rules are, and how
to comply with them. By the second year of law school, students are familiar with having rules to guide
their conduct and provide answers to most problems. If there are no rules that dictate conduct in a specific
context, they sometimes conclude that context is not an important matter. Second, although this practice
may not yield greater success, the persuasive method of teaching in the law schools is that of
competitiveness and adversariness. [FN121] Therefore, there exists in law schools little institutional culture
to reinforce new, non-adversarial approaches to practice and, in fact, what is reinforced is just the opposite.
Third, law student personality types are such that most students lean toward the competitive approach.
[FN122] Finally, even in those instances in which there has been sufficient education so that the students
understand and acknowledge that different standards and skill sets should be utilized in non-adversarial
situations, adhering to those standards and applying those skills may not be rewarded in the real world of
everyday practice.

A number of factors account for this. For example, promotions and monetary rewards are dependent
to a large degree upon billable hours. If cases are resolved and settled, there is, necessarily, less legal work
to do on that file. Many ADR proponents, when confronted with this obstacle to wholehearted ADR
implementation, have emphasized that satisfied clients would return should they have additional legal
problems. Furthermore, satisfied clients actively will refer others to those lawyers with whom they are
pleased. Nonetheless, neither the decrease of revenues nor the increase in client referral has been
adequately and empirically researched; therefore, some of these concerns remain.

The practice of law is still largely competitive, from obtaining and maintaining clients, [FN123] to
the adversary process itself. Students learn this fact early in law school. [FN124] When a lawyer “wins” a
trial, there is great celebration around the firm. Such celebrating is not necessarily the case when the lawyer
merely has settled the matter, though in many instances the settlement may in fact be an outcome superior
to the trial for both the client and the firm. The United States Department of Justice has established a
process by which new United States Attorneys are evaluated on their ability to problem solve, as well as try
cases. [FN125] It is this type of approach that values less traditional problem solving approaches to
lawyering that is sorely needed and necessary in the world of practice. [FN126]

The contentiousness and adversariness of law practice also has been somewhat responsible for the
increasing need for professionalism mandates. But even here there is some disagreement about the need for
and manner of effecting change. [FN127] Thus, how to effecutate change becomes a real issue. [FN128]
This debate boils down to whether one should work within the system or create a new set of rules.

The proposal of new or different ethics requirements in a particular specialized practice area is not a
novel concept. [FN129] Matrimonial lawyers, for example, adhere to additional ethics based in part on the
extra consideration that must be given to non-client third parties. [FN130] Different rules in terms of ethics
also have been urged in the areas of bankruptcy law, [FN131] maritime law, tax law, military law, family law,
and environmental law. [FN132] Implicit in these discussions is an acknowledgement that a single unitary
code for all areas of practice is unsuccessful. [FN133] I propose that if these practice areas, many of which
operate in an adversarial paradigm, need independent rules, so, too, must representational work in mediation.

A test of sorts [FN134] has been set forth by Dean Nancy Rapoport for determining if, in fact, new or
distinct ethical considerations or rules are warranted in a specific area of legal practice. [FN135] The
preliminary question is whether there is a poor “fit” of practice with the generalist model of ethics. [FN136] In
the mediation context, where the substantive law is similar to other practice areas, both civil and criminal, the
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manner in which the procedure or process works is so dissimilar from that of adversary representation that I
would contend that there is no “fit.” When evaluating mediation, one recognizes that the skill sets, focus,
thought processes, and analysis differ so significantly that there may be little to resemble the activity in an
adversarial trial. [FN137]

The baseline question having been answered in the affirmative--there is a poor fit with the conventional
model--Rapoport would then have us move to what she terms the “second order” [FN138] questions. Four
additional observations help generate a justification for a specialized code of ethics. These observations are:
(1) the existence of repeat players with novice practitioners; (2) jurisdictional layers; (3) ease of code
enactment; and (4) the benefits of a single code balanced against the disadvantages of abandoning state
regulation. [FN139]

The first of these considerations encompasses the necessity of a code describing acceptable behavior
for those within a given practice community. [FN140] In her example, bankruptcy, as new and inexperienced
lawyers enter the practice arena, Rapoport contends that a code is needed in order to prescribe ethical or
acceptable conduct. This test is met as well in the context of the mediation process. Many lawyers do not have
the experience of representing clients in mediation. Not all law students - not even a majority - take ADR
courses. Even for those exposed to ADR in law school, once in practice, new lawyers may be so consumed
with learning all of the nuances of practice that distinctions between adversarial and non-adversarial processes
become blurred. One way to maintain the contrast is to enact a code of conduct for mediation.

In consideration of the second issue, which touches upon multi-jurisdictional practice issues,
Rapoport acknowledges the states' interest in enforcing lawyer ethics. As the licensing entity, each state is
responsible for oversight of attorneys. [FN141] With the ongoing increase in multi-state practice, however,
it may be more sensible to enact a national code. [FN142] In bankruptcy matters, so long as a lawyer is
admitted to practice in one state, he is able to practice in any bankruptcy court through the use of a motion
pro hac vice. [FN143] This model could be applied to mediation, where an even more compelling case can
be made as no one must be licensed - as yet - in order to represent parties in mediation. [FN144] Mediation
takes place across state lines, particularly in large, multiparty cases in which lawyers come from numerous
jurisdictions. Often due to convenience, these cases are mediated in jurisdictions different from that in which
the case is pending. One central, universal code of conduct that would govern all of the lawyers representing
clients would be not only efficient but more evenhanded for all participants. [FN145] And, of course, with the
rise in pre-suit mediation, there are no courts to which jurisdiction could be attached. This factor certainly
demonstrates the need for different rules in terms of mediation practice, rules that would apply regardless of
the location of the actual mediation session.

Continuing with the test as put forth by Rapoport, I consider the last two issues together, as both appear
to provide for a balancing of sorts. One concerns the ease with which such a new code could be enacted and
implemented. The other is whether benefits resulting from such efforts would outweigh the difficulties in
enacting and enforcing new provisions for lawyer conduct. [FN146] I have suggested elsewhere that both the
establishment and enforcement of different guidelines for participation in mediation would not be a simple
task. [FN147] A variety of hurdles and obstacles will need to be surmounted, but in the long run, the benefits
of enacting and enforcing, for awhile, [FN148] new provisions for lawyers' conduct in mediation will
outweigh the struggles encountered. Balancing may be difficult, but if something is not implemented, I fear
that difficulties in mediation will continue. Mediation as a distinct process will be eroded until ultimately all
that remains of the process is nothing more than pretrial settlement discussions.

V. The Ethics of Non-Adversarial Representation

Having established the necessity of new and distinct ethical rules for lawyers who represent clients
in mediation, and perhaps other problem solving arenas, [FN149] the next consideration is the rules
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themselves. What should those rules be? How should ethics inform the lawyer's conduct at mediation? I do
not contend that we necessarily can transform people or their basic tendencies. [FN150] In fact, I question
whether that same individual who is an outstanding zealous adversary is capable of altering conduct for a non-
adversarial representational role. [FN151] But behavior can be changed by the enactment and enforcement of
specific, directive rules. [FN152] Although ethical rules generally are designed to be multipurpose in nature,
[FN153] I urge specificity and detail in creating standards of conduct for lawyer representatives in non-
adversarial processes. Codes of legal ethics generally have been designed to achieve two objectives. One,
punishment of departures from the “floor” of acceptable, minimally ethical conduct; and the other, guidance
toward improvements above that floor. [FN154] Certainly new ethical considerations for lawyers who
represent clients in mediation must encompass both of these goals; but, I also suggest a third, educational,
objective. In part, it is the lack of education and training in non-adversarial and problem solving lawyering
that is responsible for inadequate representation at mediation. To achieve these three goals, ethical standards
or a code must be specific in direction, while simultaneously allowing for some discretion and choices in style
and approach.

One option is the creation of an entire separate Code of Ethical Considerations for those who represent
clients in mediation. A less radical option is to add a new rule, which would override the current rules
governing lawyers who represent clients in mediation. For example, Rule 3.8 for prosecuting attorneys
provides such an approach. [FN155] One for attorneys as mediation representatives similarly could be drafted.
Of course, another alternative would be merely to include appropriate commentary to the existing rules--for
example, Rule 2.1 with regard to discussions with the client, Rule 4.1 regarding truthfulness in
communication with, or Rule 3.1 regarding candor. [FN156]

The following discussion represents mere suggestions, a starting point if you will, for a dialogue about
the ethical parameters of non-adversarial legal representation. Just as debate contributed to the creation of the
first ethical provisions for lawyers, so we should begin discussions anew. It may take some time before an
actual code or set of guidelines is put in place, these matters are now ripe for discussion. Although concern
has been expressed about “over-regulation” in ADR, the dispute resolution field currently is focusing on the
development of rules and standards for practice. Mediator organizations as well as legislatures and courts
have begun to enact regulations, and it seems appropriate that the role of the lawyer-representative also be
considered. The legal system, more generally, also continues to evolve with matters such as
multijurisdictional practice, [FN157] multidisciplinary practice, [FN158] and transactional practice. Non-
adversarial representation also should be included in rethinking the lawyer role. And as legal educators, it is
imperative that we not only keep up with changes, but also take a leadership role in these developments.

A. The Good Faith Standard

In some instances, a standard of good faith participation in mediation has been advocated. [FN159]
A detailed discussion, including both the advantages and downsides to such an approach may be found
elsewhere, [FN160] but a brief discussion is warranted here. Although a good faith standard is proposed
here as an ethical issue for lawyers, courts already consider participants' conduct at mediation in the context
of good faith mandates. [FN161] In either approach, what may be helpful to the endeavor is at least to
begin a consideration of what such a standard or obligation might look like.

Good faith in mediation does not mean that an agreement must be achieved. [FN162] In order to
demonstrate good faith, the parties need not settle the controversy. Mandatory good faith also does not dictate
that agreements will be more likely. In fact, I am quite sure that there are many instances in which neither party
to the mediation demonstrated good faith in the process and yet the parties still were able to reach an accord. As
has been pointed out, settlement is not, and should not be, the absolute or only objective of mediation. [FN163]
The process can be fruitful and beneficial even if no agreement is reached. [FN164]
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Good faith would not obligate the parties to possess a sincere desire to resolve the matter, nor should
it necessitate complete disclosure to the other participants or even the mediator. But information exchange
is a vital part of mediation, so it is likely that an element of good faith would call for some sharing of
information. [FN165] The scope of information to be disclosed, however, would remain within the
discretion of the participants. Honesty in terms of this information also should be a basic consideration in
defining elements of a good faith mandate. Just “being nice” also is not an element of good faith. One can
be kind and cooperative, and yet do nothing to advance the ball in terms of resolution. Sometimes, of
course, being “nice” is used as a tactic to throw the other unsuspecting party off guard, as in “good cop-bad
cop” tactics. [FN166] Moving or changing an offer or demand also is not an essential element of good
faith. [FN167] In fact, consideration of good faith should not be based upon the content of the proposals.

The term good faith can be, and likely is, used to mean a number of different things, and this
potential lack of clarity is viewed as problematic in terms of establishing this standard. Prior criticism of
good faith is, in part, based on the lack of objective standards, along with a corollary consideration, that a
demonstration of good or bad faith is dependent on one's state of mind. [FN168] A specific definition, at
least initially, will be necessary in order to provide detailed and useful guidance, leading to objective
standards for mediation conduct. Such specificity can be beneficial in a number of ways. For example,
mediation participants must know what is expected of them. Details in rules may aid the mediator, if and
when a determination is to be made, and may assist the court should enforcement be necessary. In looking
at definitions of good faith in other contexts, the requirements have been applied primarily to actions that
occur during the exchange segment of the negotiation. Yet the mediation process really begins earlier.
Preparation and presence at the mediation are necessary and important stages of the process. Courts
currently do order attendance at mediation and advance exchange of information. [FN169] These are
important considerations when creating a rule that is directly specific to mediation and is enforceable.

In addition to preparation and presence, the following list provides suggested aspects of conduct that
could constitute the elements of a good faith standard: arriving at the mediation prepared with knowledge
of the matter, in terms of both factual background and possible solutions; having all necessary decision-
makers present at the mediation, not via telephone; taking into account the interests of the other parties;
demonstrating a willingness to listen and attempting to understand the position and interests of the other
parties; being prepared not only to discuss the issues and interests of your client, but also to listen to the
issues and interests of all other participants; engaging in open and frank discussions about the case or
matter in a way that might illuminate one's position for the other to know and understand better; not lying
when asked a specific and direct question; not intentionally misleading the other side; having a willingness
to discuss your position in detail; and explaining the rationale underlying why a specific proposal is all that
will be offered, or why one is refused.

Good faith also would include coming to the mediation with a willingness to be open to another
perspective. Parties need not agree with one another, but only attempt to understand the differing
viewpoints and, at the very least, not summarily and without consideration reject what the other party has to
say. And from the lawyer's perspective, an additional guideline may be appropriate, such as allowing the
client to discuss the matter directly with the other side and with the mediator. [FN170] The focus again is
on the free flow of information between the disputing parties, a hallmark of the communication and
participation necessary in the mediation process. As a requirement, it is important that the necessity of good
faith be communicated to the participants prior to mediation. Consequently, conduct comprising good faith
should be included as an integral part of the description and definition of the mediation process itself.
Although a good faith requirement in mediation also could be established by legislation, court rule, or rules
of practice in mediation, [FN171] the focus here is on incorporating such a standard into the rules of
conduct or ethical considerations for lawyers.
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B. The Minimal Meaningful Participation Standard

Others urge that the load should be lightened somewhat, and call for a standard of minimal
meaningful participation in mediation. [FN172] This would include a level of preparation and participation
that is somewhat less onerous than that advocated by a good faith standard, but nonetheless could be quite
effective in focusing lawyer representatives on the importance of adequate levels of participation in
mediation. This preparation is critical because mediation relies significantly upon communication.

Communication is essential to the mediation process, so that parties are able to achieve greater
understanding of each other's perspectives and positions in their effort to reach mutually satisfactory
resolutions. Dean Sherman acknowledges that this prerequisite certainly is aided by the candid and sincere
participation of parties and lawyers, and that the truthful disclosure of relevant information should be
encouraged in the interests of promoting a mutually acceptable settlement. [FN173] Although Sherman
acknowledges that mediation works best if parties “demonstrate a willingness to listen and attempt to
understand the position and interests of others and communicate positions in detail, as well as explain the
rationale” for any proposal, he urges that such a level of communication not be mandated and enforced by
sanctions in rules and court orders. [FN174] His opposition to a mandatory approach seems to stem from
the view of mediation as a voluntary, consensual process in which the parties are empowered to seek their
own solutions with the aid of a mediator facilitator. [FN175] He also notes that many of the court rules
mandating mediation are justified as only requiring participation in a non-binding process that does not
undermine parties' right not to settle. [FN176]

Sherman suggests an alternative participation requirement that is the “minimal meaningful
participation” standard. Sherman contends that because mediation is a relatively unstructured ADR process,
little by way of formal participation is needed. [FN177] The standard is justified, however, since some level
of process involvement is necessary to ensure that the process is not futile, [FN178] and that it would assist
in achieving a central objective of mediation--encouraging the parties to communicate in the interests of
settlement. [FN179] The minimal meaningful participation standard does not direct a comprehensive
presentation of the case but, rather, requires little more than the parties briefly discussing their positions as
to the relevant issues, listening to the other side, and reacting to the other side's positions. [FN180]
Sherman notes that the failure to address or to disclose information as to all issues may suggest weakness
or lack of candor to the other party and thereby lower its willingness to make offers, but that is a strategic
risk a party should be entitled to take. [FN181] Apparently, this is an attempt to balance what is essential in
mediation with the litigants' right to control litigation. [FN182]

Conceding that an objective of mediation is to identify the underlying interests of the parties in hope
of finding a solution that satisfies both sides, Sherman maintains, nonetheless, that disguising true interests
and bottom lines realistically cannot be prohibited. [FN183] He fears that courts would become entangled
in judging subjective negotiation behavior, and that severely could abridge litigant autonomy. [FN184]
Thus, Dean Sherman acknowledges a concern with devising standards of participation conduct that are
consistent with the goals and objectives of mediation, but contends that, similar to the “professionalism”
codes, such standards should be aspirational rather than mandatory and enforceable by sanctions. To the
extent that such an aspirational benchmark would assist in educational efforts, it is certainly worth
additional deliberation and reflection.

C. The Ethic of Care Standard

In other contexts, commentators have called for an ethic of care in lawyering. [FN185] An ethic of
care standard has been discussed more generally, particularly in light of how it would alter the parameters
of lawyers' general ethical responsibilities. [FN186] The care ethic or morality consists of a rather broad
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perspective on individuals' conduct. For example, an “ethic of care has been defined as a practice of
extending care and compassion to vulnerable individuals and groups who have been harmed or are in
harm's way.” [FN187] An ethic of care standard has been used to consider “critical questions about the law
and its impact on vulnerable groups and individuals,” [FN188] and it also is viewed as a foundation of
moral and philosophical thought. [FN189]

An “ethic of care” standard was proposed by Carol Gilligan as a contrast to an “ethic of justice or
rights.” [FN190] She contended that a rights orientation is only one form of moral reasoning and that there is
another, termed an “ethic of care.” This care ethic looks not at rights and duties, but rather on the connections
between people. [FN191] Such an approach involves a “relational ethic” that makes “creating and sustaining
responsive connection to others” a priority. [FN192]

An ethic of care also may entail a responsibility to take concrete steps to minimize harm to the
parties. The ethic of care that Gilligan discussed often is considered to be a distinctive feminist ethic, or
voice, of women, [FN193] although this point is now much debated. [FN194] Others contend that such a care
ethic should be a part in the moral understanding of every person, which also includes every lawyer. [FN195]
Adoption of an ethic of care has been urged as a means to change the world of legal practice. [FN196] Yet the
current codes of legal ethics provide little awareness of the possibility of considerations of care. [FN197]

Although some of the discussion of an ethic of care relates to the lawyers' viewpoints, more generally,
such an ethic also has been urged in terms of the relationship between lawyers and clients. [FN198] Elements
of the skill set included in an ethic of care include empathy and listening. [FN199] This is most appropriate
and fitting for mediation. The mediation process is one that is based in large part on communication, and
listening is a critical element of the communication process. Just as the care ethic is contrasted with the rights
and justice orientation, so, too, the adversarial system may be contrasted with the mediation paradigm.
Whereas the foundation of the adversary system is the protection and establishment of rights, in mediation,
resolutions can be achieved without a decision--or often without even a discussion - of rights or justice. It
seems most apt, then, that such a care ethic be a starting point for standards of conduct in mediation. And in
fact, the ethic of care has been recognized as a moral foundation of mediation. [FN200]

Demonstrating an ethic of care consists of integrating care considerations and empathy into one's
work. Commentators agree this could have a variety of impacts on the lawyer-client relationship, ranging
from more client autonomy [FN201] to more attorney control. [FN202] An ethic of care also is viewed as
encompassing a “Golden Rule” of communication. [FN203] More specifically, this ethic places emphasis on
listening with a goal of understanding the other's thoughts, feelings, and desires. [FN204] This, too, is an
important ingredient in the mediation process. Because part of the mediator's goal is to assist the parties in
their communication and understanding--but not necessarily agreement--of the other's point of view, having
the attorney representatives come to the process with a mindset open to the goal of understanding clearly
would aid such objectives.

Advocates of the care ethic urge movement away from self-interest to “other interest,” and an ongoing
realization and acknowledgment of “human interdependence.” [FN205] This concern with self-interest
juxtaposed with “other interest” was expressed by another commentator who noted that perhaps we have
fallen short of the genuine objectives of the mediation process if all we have is merely enlightened self-
interest. [FN206] Even enlightened self-interest, in and of itself, would be an advance in terms of conduct at
mediation, however. And although we might hope that one day lawyers and clients alike would sincerely
consider the interests of the other participants at mediation, and the process be one based upon the
interdependence of people, we also must acknowledge that at this point, many of the cases which are
mediated are first in the adversary system, inviting that mindset to the table. [FN207]

In the view of Professor Robert Baruch Bush, a new ethic for those lawyers who represent parties in
mediation would involve a “different conception of human nature of who and what we are . . . humans are not
separate, unconnected, disconnected individuals, but beings with intrinsic connections despite our
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separateness.” [FN208] Professor Bush also has noted that Professor Len Riskin, in his seminal article on
Mediation and Lawyers, addressed the specific question of mediation ethics for the lawyer during mediation.
[FN209] One theme that was discussed by Riskin was an ethic of caring and connection, with an assertion that
such an ethic is the foundation of mediation, which explains why mediation really requires a different
philosophical map for lawyers. [FN210]

Although some are concerned that such a care or cooperative ethic may put clients at risk, [FN211]
an ethic of care does not mandate that the lawyer care equally for everyone. [FN212] It is plausible that a
lawyer, in the context of mediation, is able to care for his client, and represent her interests, while
simultaneously revealing care for the other party, by demonstrating empathic listening and understanding.
The skills involved in active listening are those that mediators themselves utilize to uncover areas of mutual
interest or integrative potential. It is often because of this focus on interests that a mutually agreeable
resolution is achieved. [FN213] Moreover, when involved in conflict, often what individuals desire most is
to have someone listen to them. Although in many cases the mediator fulfills this role, it is even more
effective if the other parties at the table do so as well, especially those at the center of the conflict. [FN214]

D. The Communication Standard

Commentators discussing the role of the lawyer representative in mediation also have recommended an
ethic of communication. [FN215] This is distinct from the current requirements that lawyers communicate*970
with clients about the matter they are handling. [FN216] Rather, this entails communication of a different sort.
Such an ethic recognizes that the basis for all human relationships is communication itself. [FN217] This ethic
places importance upon determining ways to “walk through the conflict process in a human and humane way.”
[FN218] Such an ethic would require additional focus on teaching and training in communication. [FN219]
Ethical standards for representatives in mediation also might embrace an empathy ethic, which also may be
considered part of the communication process.

E. The Standard of Altruism

There may be merit in also examining a separate ethic of altruism. [FN220] Putting empathy into
action was one way in which altruism was illustrated. [FN221] This is similar to the ethic of care, as one's
focus is on another. Application of the “Golden Rule” for lawyering also emerges in the altruism concept as
well. [FN222] Establishing a golden rule for mediation is another proposal deserving of additional thought
and consideration.

F. Additional Ethical Standards

Still, others might see a need to craft an ethic of cooperation or collaboration. Although this may be
considered as integral to other ethical precepts such as good faith and care, as we initiate discussions and
proposals, it may be helpful to delineate additional components in detail.

Likewise, an ethic of honesty or fairness might be imposed. There is much concern, as discussed earlier,

about the effect or application of Rule 4.1 and its comments [FN223] in the context of mediation. [FN224]
Although an honesty ethic could be part of good faith, and likely is inherent in the care ethic, there may be good
reason to isolate this aspect of conduct, particularly in light of the often implicit endorsement of deceit provided
by Rule 4.1. [FN225] In fashioning an actual code of conduct, the foregoing are elements, or more explicit
actions, which could be included in specific rule delineation or as more broad generalizations, such as
application of the Golden Rule.

Others have recognized a need for an emotional range in lawyers, noting that it is often absent. [FN226]
This element likely could be a subpart of the ethic of care or of altruism. A distinct ethic of emotional
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recognition, however, would place more emphasis on this ability. The skill to recognize human emotions may be
included in a number of ethical considerations, but a distinct consideration may be better.

Considerations of ethics in mediation also bring forth and embrace the tenets of therapeutic jurisprudence.
[FN227] Therapeutic jurisprudence (“TJ”) is defined quite broadly as an approach to the law and legal processes
positing that the actions taken should be beneficial or therapeutic for the individual, most often the client, though
some recognize that such a practice is also beneficial or therapeutic for the lawyer as well. [FN228] TJ takes as
its particular focus the effect of law on the health of the individual. In other words, anything that enhances
psychological or physical well-being would be considered to be within the realm and purview of TJ perspectives.
[FN229] Although the definitions of this approach are somewhat broad and difficult to explain more concretely,
therapeutic jurisprudence is an interdisciplinary approach to lawyering that focuses on the achievement and
maintenance of both the mental and physical health of an individual. [FN230] Some recognize a resemblance
between TJ and ADR, in particular mediation. [FN231] One of the foundations of therapeutic jurisprudence is
self-determination, that is, that an individual's own views should be honored. This perspective certainly is
analogous to the basics of mediation.

Finally, it also may be valuable to consider the use of new metaphors for the lawyer's work because they
are powerful in framing people's belief systems. [FN232] Professor Carrie Menkel-Meadow offered a poignant
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example when she recommended reclassifying lawyers' “war stories” as “peace stories.” [FN233] It is this type
of thinking and the behavior resulting from such thinking that will allow the paradigm really to evolve.

By no means do I purport to have all the answers. In fact, as my thinking progressed on this piece,
additional questions kept emerging. Much more work remains to be done on these issues, but I remain
unequivocal that it must be done. Others have made specific recommendations for the role of the lawyer at
mediation. My concern, however, is that despite the excellent perspectives, in both theory and in practice,
[FN234] lawyers will not be motivated to change conduct unless and until mandated to do so.

Whether called an ethic of care and communication, one of good faith, meaningful participation, or
another similar term, a rule or set of rules that recommend or require specific conduct conducive to the mediation
process must be enacted. For if mediation is to survive as a formidable, unique process with the characteristics
remaining that have made it a process resulting in party satisfaction, then practices and procedures with regard to
lawyers' conduct in the mediation process must change, commencing with legal education.

VI. Conclusion: Additional Considerations--Call to Action

Assuming, arguendo, the enactment of very different standards of conduct that demand very
different skills, values, and attitudes from the lawyer representative in mediation, additional questions are
posed. For example, can the same individual represent a client in an adversary system and then transition
or transform to serve as a representative in a more cooperative problem solving system? To place this
query within the language used by others, [FN235] can outstanding wolves be effective sheep?

I suppose one simple answer is that it depends somewhat upon the personality of each
individual. One excellent analysis provides words of caution in looking at attempts to change or modify
the conduct of lawyers. In a discussion of research, Professor Susan Daicoff noted that individuals enter
law school with specific traits, and a psychological composite that is more disposed toward an adversarial
approach to dispute resolution. [FN236] These include such characteristics as competitiveness, insensitivity
to emotional concerns, and preference for viewing matters in a “rights” versus “care” orientation. [FN237]
In fact, reports demonstrate that those who are unable to resolve conflicts of personality and approach
under the adversary mindset drop out of law school. [FN238] Expectedly, these appear to be those
individuals who are more collaborative and care oriented. [FN239] Daicoff also highlights the fact that the
legal profession may not desire to change many of these traits, as they are necessary for the practice of law
[FN240]--implicitly within an adversary system. Daicoff notes that there may be merit in requiring change,

125



but also warns to proceed with caution. [FN241] She hints that there is need for additional study and
consideration. [FN242] And although changing behavior may be accomplished, changing basic character
traits is much more complex. [FN243] Yet if we provide a greater variety of roles for attorneys, perhaps
there will evolve recognition that those with different personalities may fit better within different practices.

Although 1 certainly appreciate the concerns that Daicoff presents, and recognize that the basic
personality of individuals is not something easily changed, I also urge that the influence upon new lawyers
of education and experience should not be underestimated. Inherent characteristics may account for some
of the adversariness and competitiveness, [FN244] but it also must be acknowledged that some of the
antagonism and aggression utilized in the adversary system is the product of learning and modeling.
[FN245] It seems as if, beginning in law school, lawyers are almost “programmed” to approach each
problem with a competitive and adversarial state of mind. [FN246] Legal education works to magnify those
inherent tendencies toward competitiveness. [FN247]

The adversary system of litigation is the primary frame of reference for lawyers, that with which
they are most familiar, and that which is frequently reinforced. As a predictable consequence, it remains
difficult, if not impossible, to convince them--sometimes on the way to mediation--to view matters in a
more cooperative manner. In an excellent and entertaining discourse on the obstacles to collaboration and
mediation presented by the adversary mindset, [FN248] David Hricik provides an informative look inside
the thinking and belief system of the trial lawyer. In utilizing a split personality approach, Hricik's twin,
Ernesto, had great difficulty with some of the concepts urged at a symposium, such as duties of good faith
and disclosure of information at mediation. [FN249] This was not surprising because Ernesto had been a
trial lawyer for some time; Hricik concludes that Ernesto's voice echoes in the mind of many trial lawyers.
[FN250] If that is true, then it will be with substantial difficulty that transitions from competition to
collaboration will be made, particularly if made subsequent to experience in a law practice in which many
adversary tendencies are reinforced.

In the view of some commentators, the mindset necessary for a problem solving approach to dispute
resolution is “fundamentally incompatible with the mindset of effective trial advocates.” [FN251] In fact,
the trial lawyer, as contrasted with the problem solver or dispute resolver, has been analogized to that of the
general and the diplomat. [FN252] In other words, the contention is that the battle of litigation must
acknowledge a “cease-fire” if mediation is to be productive, and a trial lawyer's temperament, more often
than not, is unable to stand down [FN253]--hence, the wisdom in the use of separate and distinct
“settlement counsel” for a mediation or problem solving process.

Closely related to this idea of separate settlement counsel, is the use of collaborative lawyering, which has
as its foundation the creative, efficient, and workable resolution of a matter, usually before litigation commences.
[FN254] Lawyers who are selected as “collaborative counsel” or “settlement counsel” agree to foreswear
litigation, put away their swords, and instead work together to achieve a final, mutually acceptable resolution.
[FN255] One inherent acknowledgement made by proponents of collaborative lawyering is that litigation or trial
counsel who are known for “Rambo” or aggressive tactics are not suitable for such a role. [FN256] As the two
systems--litigation and collaboration - consist of quite different procedures and policies, a distinct protocol was
established for the collaborative lawyering process. [FN257] Essentially, the collaborative lawyering process
[FN258] consists of a team approach to creative problem solving that encompasses elements such as open and
honest communication, cooperation, good faith, and willingness to listen. [FN259] This approach seems
strikingly familiar to the conduct urged in the mediation process. One final important consideration is that if the
matter is not settled, then trial counsel will take over or go to arbitration or mediation, and settlement counsel
will no longer be involved due to the confidential and perhaps critical information they may have gotten in the
collaborative process. [FN260]

From the perspective of some then, it appears that those entrenched in the adversary system are not
candidates for representation of parties in mediation. However, we know that not all combatants are unable
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to be peacemakers. And whether we adopt a belief that adversariness is innate, acquired, or a combination
both, we also must acknowledge and accept the influence of education and learning. As noted before,
education is a key element in moving from an adversarial paradigm to that of collaboration and problem
solving. [FN261] Yet we have not been vigilant in this educational mission. Focus has been placed on
training law students to be mediators, but little attention been devoted to the changing role of the lawyer
representative in mediation. [FN262] Recent advances, however, toward reconceptualizing the lawyer role
as one of a problem solver are one effort in that regard. [FN263]

And although changes in legal education continue, these efforts still will not affect most students
until and unless rules for lawyering also are modified. When law school graduates enter practice, they look
to guidelines or parameters within which to practice. As illustrated earlier, perhaps the context of practice
should determine exactly what those rules should be. New rules will necessitate new learning, which,
ideally, will assist individuals in a shift to understanding at a higher cognitive level and integration of that
learning into everyday practice.

Ethics rules have been, and continue to be, generated on a national basis by the ABA, and then made
available to the states for enactment. Adoption of a practice orientation to ethics, as urged in this piece,
dictates different methods for the enactment process. Lawyers who represent clients in mediation do so in
many jurisdictions, thus the basis of enactment is also an important consideration, whether on a national
scale or something more global, such as an international policy. These developments, no doubt, will be
considered as matters of multi-jurisdictional law practice and are subjects for additional research,
discussion, and debate.

I realize that this essay raised more questions than it answered; that was essentially intentional. I do
not purport to have the solutions to many of the issues presented, but I do feel that it is necessary to initiate
a dialogue. If lawyers are to have or assume any role in representing clients in the mediation process, then
we, as legal educators, must, along with the bar, assume the responsibility to assure that they do so
competently--without the zeal and contentiousness of the adversary system. Lawyers must navigate with a
different philosophical road map, must adopt different perspectives, behaviors, and skills for a different
role. To accomplish this task, new behaviors and performances must be required and demanded of lawyers.
This can be done only with adequate education as well as rules to establish the parameters of such conduct.

[FNal]. Professor Kovach received a B.S. from Ohio State University and a J.D. from Capital University School of
Law in Columbus, Ohio. She currently teaches at the University of Texas Law School, specializing in
mediation and ADR, as well as directing a mediation clinic. Special thanks to David Hricik and Nancy
Rapoport for helpful comments, to Kimberly Watts for her research assistance, and to Jacqueline Nolan-Haley
of Fordham University School of Law for her encouragement.

[FN1]. Luke 5:37-38 (New King James).

[FN2]. Note that some see alternative dispute resolution (“ADR”) as merely old wine in new wineskins. Infra note 53
and accompanying text.

[FN3]. T could not resist expanding on the wine analogy, as the talk giving rise to this essay was presented at the
Association of American Law Schools annual meeting in San Francisco--only miles from Napa-Sonoma. I also
wish to recognize that I am not the first person to use this analogy in reference to ADR processes. E.g., Paul H.
Haagen, New Wineskins for New Wine: The Need to Encourage Fairness in Mandatory Arbitration, 40 Ariz. L.
Rev. 1039 (1998).

[FN4]. For a discussion of lawyers serving as neutrals, see Carrie Menkel-Meadow, The Silence of the Restatement of
the Law Governing Lawyers: Lawyers as Only Adversary Practice, 10 Geo. J. Legal Ethics 631 (1997)
[hereinafter Menkel-Meadow, Silences of the Restatement], and Maureen E. Laflin, Preserving the Integrity of
Mediation Through the Adoption of Ethical Rules for Lawyer-Mediators, 14 Notre Dame J.L. Ethics & Pub.
Pol'y 479 (2000). See also Carrie Menkel-Meadow, Ethics in ADR: The Many “Cs” of Professional
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Responsibility and Dispute Resolution, 28 Fordham Urb. L.J. 979 (2001) (idenfitying four critical concerns in
the practice of ADR); Stephen K. Huber, The Role of Arbitrator: Conflicts of Interest, 28 Fordham Urb. L.J.
915 (2001) (discussing conflicts of interest among arbitrators as well as the failure of law schools to adequately
address the subject).

[FNS]. Jean R. Sternlight, Lawyers' Representation of Clients in Mediation: Using Economics and Psychology to
Structure Advocacy in a Nonadversarial Setting, 14 Ohio St. J. on Disp. Resol. 269 (1999) (calling for a
flexible role and division of responsibility between the lawyer and the client based, at least in part, on
ascertaining the needs of the client and the barriers to settlement). See also John Cooley, Mediation Advocacy
(1996); Eric Galton, Representing Clients in Mediation (1994); Peter Robinson, Contending With Wolves in
Sheep's Clothing: A Cautiously Cooperative Approach to Mediation Advocacy, 50 Baylor L. Rev. 963 (1998).

[FN6]. The American Bar Association, through the Section on Dispute Resolution, recently has instituted a mediation
advocacy competition, which conducted its first National Finals at the Section Annual Meeting in April 2000.
To describe more accurately the role of the lawyer, the Section entitled the competition “Representation in
Mediation.” Section of Dispute Resolution, A.B.A., http://www.abanet.org/dispute/MediationComp.html.

[FN7]. Infra Part II.

[FNS].

—_

The term “ADR” is used to encompass a panoply of processes or fora for the resolution of conflicts and
disputes. As will be emphasized, this paper deals with only one process specifically, that of mediation. With the
advent of court-annexed ADR, however, some confusion and blending of these processes has occurred, leading
to a debate about which process might be best suited for particular disputes, legal or otherwise. For a discussion
of the lawyer's role in assisting the client in selecting an appropriate process, see Frank E.A. Sander and
Stephen B. Goldberg, Fitting the Forum to the Fuss: A User-Friendly Guide to Selecting An ADR Procedure,
10 Negotiation J. 49 (1994); see also Robert F. Cochran Jr., Professional Rules and ADR: Control of
Alternative Dispute Resolution Under the ABA Ethics 2000 Commission Proposal and Other Professional
Responsibility Standards, 28 Fordham Urb. L.J. 895 (2001).

. In Texas, for example, state courts may order parties to participate. Decker v. Lindsay, 824 S.W.2d 247, 250-51
(Tex. Ct. App. 1992) (outlining the courts' ability to compel litigants to participate in ADR). Courts have
implemented such participation in various ways. In many courts, the judge orders ADR on a case-by-case basis.

[FN9

—_

Alternatively, Travis County, Texas, follows a standing order that mandates that litigants participate in ADR in
order to receive a setting for a jury trial. In Florida, the state court system has had an institutionalized mediation
program for a number of years. James Alfini et al., What Happens When Mediation is Institutionalized?: To the
Parties, Practitioners, and Host Institutions, 9 Ohio St. J. on Disp. Resol. 307, 307 (1994). In the federal system,
a number of methods for ongoing referral exist. E.g., Elizabeth S. Plapinger & Donna Stienstra, ADR and
Settlement in the FederalDistrict Courts: A Sourcebook for Lawyers & Judges (1996), available at
http://www.fjc.gov/ALTDISRES/adrsource/adrone.pdf; Wayne D. Brazil, Comparing Structures for the
Delivery of ADR Services by Courts: Critical Values and Concerns, 14 Ohio St. J. on Disp. Resol. 715 (1999).

[FN10]. The ADR movement also spread to other countries. For a discussion of ADR in Europe, see http://www.
cpradr.org/european.htm. In Argentina, Gladys Alvarez has established the “Programa de Actualizacion en
Negociacion y Resolucion de Conflictos,” http://www.fder.uba.ar/derecho/posgrado/areal 6.htm.

[FN11]. The Pound Conference, held in 1976 and seen as the beginning of the “modern mediation movement,” was
based upon Roscoe Pound's 1906 article, The Causes of Popular Dissatisfaction with the Administration of
Justice, 29 A.B.A. REP. 395 (1906). See also Stephen Goldberg et al., Dispute Resolution: Negotiation,
Mediation, and Other Processes 6-9 (3d ed. 1999) (discussing the sources and goals of the ADR movement).

[FN12]. E.g., Judith Resnik, Many Doors? Closing Doors? Alternative Dispute Resolution and Adjudication, 10 Ohio
St. J. on Disp. Resol. 211 (1995); Jeffrey W. Stempel, Reflections on Judicial ADR and the Multi-Door
Courthouse at Twenty: Fait Accompli, Failed Overture, or Fledgling Adulthood?, 11 Ohio St. J. on Disp. Resol.
297 (1996).

[FN13]. Both the court-annexed movement and community use of mediation often are traced to the Pound Conference
in 1976, where alternatives were discussed to respond to the difficulties in the administration of justice. Edith
B. Primm, The Neighborhood Justice Movement, 81 Ky. L.J. 1067, 1067 (1992-1993).

[FN14]. Community mediation centers were often the first ADR programs in a jurisdiction. Id.; see also Timothy
Hedeen & Patrick G. Coy, Community Mediation and the Court System: Ties that Bind, 17 Mediation Q. 351
(2000) (assessing the relationship between community mediation and the justice system), available at
http://mediate.com/articles/cohed2.cfm.
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[FN15]. National Association for Community Mediation, http://www.nafcm.org.

[FN16]. E.g., L. Camille Hébert, Establishing and Evaluation a Workplace Mediation Pilot Project: An Ohio Case
Study, 14 Ohio St. J. on Disp. Resol. 415 (1999); Carrie Bond, Resolving Sexual Harassment Disputes in the
Workplace: The Central Role of Mediation in an Employment Contract, 52 Disp. Resol. J. 15 (Spring 1997).

[FN17]. E.g., Shoshana K. Kehoe, Giving the Disabled and Terminally Ill a Voice: Mandating Mediation for all
Physician-Assisted Suicide, Withdrawal of Life Support, or Life-Sustaining Treatment Requests, 20 Hamline J.
Pub. L. & Pol'y 373 (1999); Diane E. Hoffman, Mediating Life and Death Decisions, 36 Ariz. L. Rev. 821
(1994); Susan N. Gary, Mediation and the Elderly: Using Mediation to Resolve Probate Disputes Over
Guardianship and Inheritance, 32 Wake Forest L. Rev. 397, 406-15 (1997).

[FN18]. James W. Reeves, ADR Relieves Pain of Health Care Disputes, 49 Disp. Resol. J. Health Care L. 421 (1999);
Edward Dauer et al., Health Care Dispute Resolution Manual: Techniques for Avoiding Litigation (2000).

[FN19]. For an overview of the significant distinctions, see infra Part II.

[FN20]. This is what often is termed “court-annexed mediation,” in which the court has a very active role in the
referral and oversight of the mediation. There is some debate, however, about whether it is an accurate
description of the mediation employed in private practice--or whether “court-annexed” should describe only
these programs that are actually “housed” in the courthouse. Another term is “court connected.” Symposium,
The Structure of Court-Connected Mediation Programs, 14 Ohio St. J. on Disp. Resol. 711 (1999); see also
Wayne D. Brazil, Continuing the Conversation About the Current Status and the Future of ADR: A View form
the Courts, 2000 J. Disp. Resol. 11 (2000). In several court programs described and studied by Professor John
McCrory, the mediators were housed in a number of different places including--but probably not limited to--in-
house staff mediators, court contracts with nonprofit service providers, private mediators paid by the court,
private mediators paid by the parties, volunteer mediators supervised by the court, and mixed programs. John P.
McCrory, Mandated Mediation of Civil Cases in State Courts: A Litigants Perspective on Program Model
Choices, 14 Ohio St. J. on Disp. Resol. 813, 813-14 (1999).

[FN21]. In some jurisdictions, it appears that mediation maintained a separate identity, although in others, mediation
succumbed to the legal process, being changed in terms of basic goals and objectives. Years ago, the analogy of
mixing oil and water was used to describe the co-existence of ADR and litigation. Kimberlee K. Kovach,
Litigation & ADR: Is It Really Oil & Water?: Art of Advocacy in ADR, S. Tex. C. of L. & The A. A. White
Disp. Resol. Inst. (1991). I contended that, as in cooking, oil and water possess different properties and can be
combined in many recipes to produce viable and tasty results. Thought and consideration must be given to the
combinations, however, lest they become unpalatable.

[FN22]. In Nebraska, for instance, the mediators in the federal court program are very careful to be facilitative in their
approach and not engage in what might be termed case evaluation or “pre-trial settlement.” And in Maine, for
years divorce and family mediations were conducted without the presence of lawyers. Cf., Craig McEwen et al.,
Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring Fairness in Divorce Mediation, 79
Minn. L. Rev. 1317 (1995) (arguing for the presence of attorneys during divorce mediations).

[FN23]. In many jurisdictions in Texas, lawyers are overheard discussing going to mediation as merely normal pretrial
activity. On the one hand, it is good that the process has become so integrated in law practice, but when
mediation is viewed only in this context, a number of attributes, including self-determination and the creative
problem solving potential of the process, are often lost. Nancy A. Welsh, The Thinning Vision of Self-
Determination in Court-Connected Mediation: The Inevitable Price of Institutionalization, Harv. Negot. L. Rev.
(forthcoming 2001) (examining the inherent conflict between achieving self-determination in which mediation
focuses on settlement). Welsh addresses Allen v. Leal, 27 F. Supp 2d 945 (S.D. Tex. 1998) (discussing whether
a settlement reached during mediation constitutes an enforceable contract).

[FN24]. T view this modern mediation movement as having passed through three distinct, somewhat overlapping
stages. Beginning in the mid-1970s, was a time of experimentation. The 1980s saw a time of implementation,
but without any real thought given to the dilemmas and issues that we now face. The mid-1990s began a time of
regulation, in which a number of regulatory issues were--and still are--confronted by courts, legislatures, and
membership organizations. The role of lawyers in mediation is but one of the issues for consideration.

[FN25]. Although strong support for the mediation process necessitates the move away from a win-lose perspective, 1
do not suggest that one system necessarily replace the other. But see Carrie Menkel-Meadow, The Trouble with
the Adversary System in a Post-Modern, Multicultural World, 38 Wm. & Mary L. Rev. 5 (1996) (arguing that
the adversary system is inadequate for the goals of dispute resolution).
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[FN26]. E.g., Monroe H. Freedman, The Trouble with Postmodern Zeal, 38 Wm. & Mary L. Rev. 63 (1996)
(critiquing Carrie Menkel-Meadow's view that alternative dispute resolution is superior to the adversary
system).

[FN27]. In the adversary system, it is necessary that disputants retain zealous representation and compete for slices of
a fixed pie; whereas, in more facilitative processes, it is not necessary to think or operate under the same
conditions.

[FN28]. E.g., Robert A. Baruch Bush, A Study of Ethical Dilemmas and Policy Implications, 1994 J. Disp. Resol. 1
(1994); John D. Feerick, Toward Uniform Standards of Conduct for Mediators, 38 S. Tex. L. Rev. 455 (1997);
Kimberlee K. Kovach, Mediation: Principles and Practice, at Ch. 15 (2d ed. 2000).

[FN29]. E.g., Laflin, supra note 4; see also Menkel-Meadow, Silences of the Restatement, supra note 4.

[FN30]. E.g., Carrie Menkel-Meadow, Ethics in Alternative Dispute Resolution: New Issues, No Answers from the
Adversary Conception of Lawyers' Responsibilities, 38 S. Tex. L. Rev. 407 (1997); Menkel-Meadow, Silences
of the Restatement supra note 4; see also Douglas Yarn & Wayne Thorpe, Ethics 2000: Proposed New ABA
Ethics Rules for Lawyers-Neutrals and Attorneys in ADR, Disp. Resol. Mag. (forthcoming 2001).

[FN31]. E.g., Symposium, Is Mediation the Practice of Law?, NIDR Forum, June 1997; Bruce Meyerson, Lawyers
Who Mediate Are Not Practicing Law, 14 Alternatives to the High Cost of Litig. 74 (1996); Carrie Menkel-
Meadow, Is Mediation the Practice of Law?, 14 Alternatives to the High Cost of Litig. 57 (1996); see also
Geetha Ravindra, When Mediation Becomes the Unauthorized Practice of Law, 15 Alternatives to the High
Cost of Litig. 94 (1997).

[FN32]. For example, the ABA Section on Alternative Dispute Resolution is working to resolve some of these issues.
Ideally, a resolution from the ABA stating that mediation is not the practice of law could pre-empt state bars
from charging mediators with unauthorized practice.

[FN33]. Kimberlee K. Kovach & Lela P. Love, Mapping Mediation: The Risks of Riskin's Grid, 3 Harv. Negot. L.
Rev. 71 (1998) [hereinafter Mapping Mediation] (arguing that mediation should not be among the processes
where the neutral has an evaluative orientation or role); Leonard L. Riskin, Understanding Mediators'
Orientations, Strategies, and Techniques: A Grid for the Perplexed, 1 Harv. Negot. L. Rev. 7 (1996) (depicting
on a grid the mediation universe); James J. Alfini, Evaluative Versus Facilitative Mediation: A Discussion, 24
Fla. St. U. L. Rev. 919 (1997); Kimberlee K. Kovach, What Is Real Mediation and Who Should Decide?, 3
Disp. Resol. Mag. 5 (1996) [hereinafter Real Mediation]; Lela P. Love, The Top Ten Reasons Why Mediators
Should Not Evaluate, 24 Fla. St. U. L. Rev. 937 (1997); Robert B. Moberly, Mediator Gag Rules: Is It Ethical
for Mediators to Evaluate or Advise?, 38 S. Tex. L. Rev. 669 (1997) (arguing against ethical rules that prohibit
mediator evaluation); Jeffrey W. Stempel, Beyond Formalism and False Dichotomies: The Need for
Institutionalizing a Flexible Concept of the Mediator's Role, 24 Fla. St. U. L. Rev. 949 (1997) (endorsing
flexible mediation that permits judicious use of evaluative techniques); Marjorie Corman Aaron, ADR Toolbox:
The Highwire Art of Evaluation, 14 Alternatives to the High Cost of Litig. 62 (1996) (describing appropriate
uses for mediator evaluation and recommending specific mediator strategies); Kimberlee K. Kovach & Lela P.
Love, “Evaluative” Mediation is an Oxymoron, 14 Alternatives to High Cost Litig. 31 (1996); Jeffrey W.
Stempel, Identifying Real Dichotomies Underlying the False Dichotomy: Twenty-First Century Mediation in an
Eclectic Regime, 2000 J. Disp. Resol. 371 (2000).

[FN34]. E.g., Jeffery W. Stempel, The Inevitability of the Eclectic: Liberating ADR from Ideology, 2000 J. Disp.
Resol. 247 (2000) (viewing mediation primarily, if not exclusively, as a supplement to the legal system); cf.
John Lande, Toward More Sophisticated Mediation Theory, 2000 J. Disp. Resol. 321 (2000).

[FN35]. E.g., Carrie Menkel-Meadow, Pursuing Settlement in an Adversary Culture: A Tale of Innovaiton Co-Opted
or “The Law of ADR,” 19 Fla. St. U. L. Rev. 1 (1991).

[FN36]. Interestingly, this is also the definition of mediation. See generally Tex. Civ. Prac. & Rem. Code Ann. §
154.023 (Vernon 2000); see also Colo. Rev. Stat. Ann § 13-22-302 (West 1999).

[FN37]. E.g., Kovach, supra note 28, at 23-25 (outlining a variety of definitions of the mediation process).

[FN38]. Real Mediation, supra note 33.

[FN39]. This would include, but may stop short of, the complete adherence to the transformative model.

[FN40]. The goals and objectives of mediation are quite different from those of the justice system. Infra Part II.

[FN41]. Should Mediators Evaluate?: A Debate Between Lela P. Love and James B. Boskey, 1 Cardozo Online J.
Conlflict Resol. 1 (1999-2000), at http:// www.cardozo.yu.edu/cojcr.
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[FN42]. Leonard L. Riskin, Mediation and Lawyers, 43 Ohio St. L. J. 29 (1982).

[FN43]. E.g., Nancy B. Rapoport, Our House, Our Rules: The Need for a Uniform Code of Bankruptcy Ethics, 6 Am.
Bankr. Inst. L. Rev. 45 (1998) (discussing the creation of a federal law of bankruptcy ethics); Simon M. Lorne,
The Corporate and Securities Adviser, the Public Interest, and Professional Ethics 76 Mich. L. Rev. 423 (1978)
(discussing the role of the corporate advisor); Jeffery N. Pennell, Ethics in Estate Planning and Fiduciary
Administration: The Inadequacy of the Model Rules and the Model Code, 45 Record 715 (1990).

[FN44]. E.g., Fred C. Zacharias, Reconceptualizing Ethical Roles, 65 Geo. Wash. L. Rev. 169 (1997).

[FN45]. Again, it is my view that important goals and objectives of mediation, such as party empowerment, self-
determination, and creative problem solving have been forfeited. See Welsh, supra note 23 (discussing the
difficulties of the intersection of mediation and litigation).

[FN46]. Riskin, supra note 33; John Brickerman, Evaluative Mediator Responds, 14 Alternatives to the High Cost
Litig. 70 (1996).

[FN47]. E.g., Charles R. Pyle, Mediation and Judicial Settlement Conferences: Different Rides on the Road to
Resolution, Ariz. Att'y, Nov. 1996, at 20; Marc Galanter & Mia Cahill, Most Cases Settle: Judicial Promotion
and Regulation of Settlements, 46 Stan. L. Rev. 1339 (1994); Carrie Menkel-Meadow, For and Against
Settlement: Uses and Abuses of the Mandatory Settlement Conference, 33 UCLA L. Rev. 485 (1985).

[FN48]. Kovach & Love, Mapping Mediation, supra note 33; Zena Zumeta, A Facilitative Mediator Responds, 2000 J.
Disp. Resol. 335 (2000).

[FN49]. Kovach & Love, Mapping Mediation, supra note 33.

[FN50]. John Lande, How Will Lawyering and Mediation Practices Transform Each Other? 24 Fla. St. U. L. Rev. 839,
846 (1997).

[FN51]. See generally Dwight Golann, Mediating Legal Disputes (1996) (examining specific techniques and skills
used by mediators in resolving lawsuits).

[FN52]. See generally Robert A. Baruch Bush & Joseph P. Folger, The Promise of Mediation: Responding to Conflict
Through Empowerment and Recognition (1994).

[FN53]. E.g., Jeffery W. Stempel, Theralaw and the Law-Business Paradigm Debate, 5 Psychol. Pub. Pol'y & L. 849,
882 n.124 (1999) (stating that “segments of the theralaw and ADR movements are old wines in new skins ...”).

[FN54]. Lande, supra note 50, at 846. “Liti-mediation” is an adaptation of the term “litigotiation” first set forth by
Marc Galanter in 1984. Marc Galanter, Worlds of Deals: Using Negotiation to Teach About Legal Process, 34
J. Legal. Educ. 268, 268 (1984) (placing focus on study of the negotiation process within the context of
litigation).

[FNS55]. E.g., Menkel-Meadow, supra note 35, at 6.

[FN56]. Jack M. Sabatino, ADR as “Litigation Lite”: Procedural and Evidentiary Norms Embedded Within Alternative
Dispute Resolution, 47 Emory L. J. 1289 (1998).

[FN57]. Stempel, supra note 34.

[FN58]. Id.

[FN59]. Wayne D. Brazil, Continuing the Conversation about the Current Status and the Future of ADR: A View from
the Courts, 2000 J. Disp. Resol. 11, 29 (2000).

[FN60]. Id.

[FN61]. Lela P. Love & Kimberlee K. Kovach, ADR: An Eclectic Array of Processes, Rather Than One Eclectic
Process, 2001 J. Disp. Resol. 295 (2001) (emphasizing that mediation is but one process in a rich array of
different dispute resolution processes and that, if not kept separate and distinct, this rich array of processes will
no longer exist).

[FN62]. E.g., Toni Heinzl, Mediator Coaxes Couples to Agree; Lawyers Say Divorce Mediation is Fair to Both Sides

and Moves Cases Through the Courts More Quickly, Fort Worth Star Telegram, Dec. 30, 2000, at 1 (quoting
district court judge as stating, “Mediation gets people out of the system faster”).

[FN63]. The degree of participation of the actual parties to the litigation differs. Some lawyers take a dominant
participant approach while others participate very little. John S. Murray et al., Mediation and Other Non-
Binding ADR Processes 150-51 (1996). Nevertheless, early research demonstrates that parties are satisfied with
the mediation process because they have the opportunity to participate in resolving the dispute.

[FN64]. Welsh, supra note 45, at n.85.
[FN65]. For an overview of a number of court connected mediation programs, see Court-Annexed Mediation: Critical
Perspectives on Selected State and Federal Programs (Edward J. Bergman & John G. Bickerman eds., 1998).
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[FN66]. This is based upon nearly ten years of the author's own experience in Texas, from 1980 to late 1989. When
mediation first was discussed with judges and litigators in Houston in the early 1980s, it was perceived as too
“touchy-feely” for real lawyers. For that very reason, the first ADR process utilized in the Harris County Civil
Courts was the Moderated Settlement Conference, a neutral case evaluation system. Kimberlee K. Kovach,
Moderated Settlement Conferences, St. Mary's Alternative Dispute Resolution, Procedures, Pitfalls and
Promises (1988); see also Handbook of Alternative Dispute Resolution ch. 7 (Amy L. Greenspan ed., 2d ed.
1990) (discussing in detail moderated settlement conferences). It was not until 1989, when some litigators
realized that they could participate as mediators and achieve full time employment in such roles, that mediation
came to be accepted. Even today in Texas--a state that uses mediation and ADR quite extensively--if mediation
is focused on the concept of party empowerment and not on settlement, many litigators see little value in the
process.

[FN67]. Jacqueline M. Nolan-Haley, Court Mediation and the Search for Justice Through Law, 74 Wash. U. L.Q. 47
(1996).

FN68]. Stempel, supra note 34, at 249.

FN69]. Bickerman, supra note 46.

FN70]. E.g., Joseph B. Stulberg, Training Interveners for ADR Processes, 81 Ky. L.J. 977 (1992-93).

FN71]. Carrie Menkel-Meadow, Ethics and Professionalism in Non-Adversarial Lawyering, 27 Fla. St. U. L. Rev.
153, 163 (1999).

[FN72]. Steven C. Krane, Ethics 2000: What Might Have Been, 19 N. I1l. U. L. Rev. 323, 325 (1999).

[FN73]. Menkel-Meadow, supra note 25.

[FN74]. Carrie Menkel-Meadow, When Winning Isn't Everything: The Lawyer as Problem Solver, 28 Hofstra L. Rev.
905, 907-09 (2000).

[FN75]. E.g., Henry J. Friendly, Some Kind of Hearing, 123 U. Pa. L Rev. 1267, 1287-89 (1975).

[FN76]. E.g., Cumuso v. Nat'l R.R. Passenger Corp., No. 97-7891, 2000 U.S. Dist. LEXIS 5427, at *3-4 (E.D. Pa. Apr.
25, 2000); Donald P. Baker, Richmond's Civic Embarrassments; Officials' Troubles and a Fight Over Lee's
Portrait Keep City Stewing in it Past, Wash. Post, June 10, 1999, at B3.

[FN77]. Menkel-Meadow, supra note 74, at 907.

[FN78]. E.g., Susan Daicoff, Asking Leopards to Change Their Spots: Should Lawyers Change? A Critique of
Solutions to Problems with Professionalism by Reference to Empirically-Derived Attorney Personality
Attributes, 11 Geo. J. Legal Ethics 547, 553 (1998).

[FN79]. Judith L. Maute, Sporting Theory of Justice: Taming Adversarial Zeal with a Logical Sanctions Doctrine, 20
Conn. L. Rev. 7, 18-19 (1987).

[FN8O0]. See generally Deborah Tannen, The Argument Culture: Moving from Debate to Dialogue (1998).

[FN81]. Daicoff, supra note 78, at n.73.

[FN82]. E.g., Maute, supra note 79, at 9-10; Thomas L. Shaffer, The Unique, Novel, and Unsound Adversary Ethic, 41
Vand. L. Rev. 697, 700-01; Mark Perlmutter, Why Lawyers and the Rest of us Lie and Engage in Other
Repugnant Behavior (1998); Sol M. Linowitz & Martin Mayer, The Betrayed Profession: Lawyering at the End
of the Twentieth Century 192 (1994) (noting that many attorneys believe that “zealously” representing clients
means pushing all rules of ethics and decency to the limit).

[FN83]. Maute, supra note 79, at 9-10.

[FN84]. Patrick J. Schiltz, On Being a Happy, Healthy, and Ethical Member of an Unhappy, Unhealthy, and Unethical
Profession, 52 Vand. L. Rev. 871, 889 (1999) (quoting Amiram Elwork, Stress Management for Lawyers 15,
20 (2d ed. 1997)).

[FN85]. Id.

[FN86]. Elizabeth G. Thornburg, Metaphors Matter: How Images of Battle, Sports, and Sex Shape the Adversary
System, 10 Wis. Women's L.J. 225, 225-26 (1995).

[FN87]. Nancy B. Rapoport, Dressed for Excess: How Hollywood Affects the Professional Behavior of Lawyers, 14
Notre Dame J.L. Ethics & Pub. Pol'y 49, 49-51 (2000).
[FN88]. E.g., Janet Weinstein, Coming of Age: Recognizing the Importance of Interdisciplinary Education in Law

Practice, 74 Wash L. Rev. 319, 319, 343 (1999).

[FN89]. Daicoff, supra note 78, at 548.

[FN90]. 1d.

[FNO1]. E.g., Roger E. Schechter, Changing Law Schools to Make Less Nasty Lawyers, 10 Geo. J. Legal Ethics 367
(1997).

[
[
[
[
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[FNO2]. E.g., Jeffrey W. Stempel, New Paradigm, Normal Science or Crumbling Construct? Trends in Adjudicatory
Procedure and Litigation Reform, 59 Brook. L. Rev. 659, 688-93 (1993); Bryant Garth, From Civil Litigation to
Private Justice: Legal Practice at War with the Profession and its Values, 59 Brook. L. Rev. 931, 945-53 (1993).

[FNO93]. James R. Elkins, The Moral Labyrinth of Zealous Advocacy, 21 Cap. U. L. Rev. 735, 739 (1992). See also
Janeen Kerper & Gary L. Stuart, Rambo Bites the Dust: Current Trends in Deposition Ethics, 22 J. Legal Prof.
103, 106-110 (1998) (placing the origins of zealous advocacy in both the American and British bars into
historical context).

[FN94]. E.g., James R. Elkins, Lawyer Ethics: A Pedagogical Mosaic, 14 Notre Dame J.L. Ethics & Pub. Pol'y 117,
158 n.98 (2000); Kerper & Stuart, supra note 93.

[FNO5]. E.g., William M. Sage, Physicians as Advocates, 35 Hous. L. Rev. 1529, 1566 (1999); see also Stephan
Landsman, A Brief Survey of the Development of the Adversary System, 44 Ohio St. L.J. 713, 713 (1983)
(stating that revisions to the lawyer's code of ethics were “designed to substantially reduce the adversarial
nature of attorney behavior”).

[FNO96]. Daicoff, supra note 78, at 563-64.

[FNO97]. Id. at 564; Krane, supra note 72, at 325.

[FNO8]. Yarn & Thorpe, supra note 30. For the entire report of the work on the proposed code, Ethics 2000, see
http://www.abanet.org/cpr/ethics2k.html.

[FN99]. E.g., Robert F. Cochran Jr., ADR, the ABA, and Client Control: A Proposal that the Model Rules Require
Lawyers to Present ADR Options to Clients, 41 S. Tex. L. Rev. 183 (1999).

[FN100]. Yarn & Thorpe, supra note 30.

[FN101]. Cochran, supra note 99; see also Richard W. Painer et al., Speakers Propose Model Rules Amendments to
Ethics 2000 Commission, 9 The Professional Lawyer, at 10 (1998). Even this measure was not as some had
suggested. I, as chair of the ABA Section of Dispute Resolution, urged that lawyers inform clients about ADR,
as well as provide an explanation of the ethical boundaries for lawyer conduct in mediation, particularly that the
conduct should differ from that in the adversarial arena.

[FN102]. Model Rules of Prof'l Conduct R. 4.1 (1999).

[FN103]. James J. White, Machiavelli and the Bar: Ethical Limitations on Lying in Negotiation, 1980 Am. B. Found.
Res. J., at 926 (1980).

[FN104]. Geoffrey C. Hazard, The Lawyer's Obligation to be Trustworthy When Dealing with Opposing Parties, 33
S.C. L. Rev. 181, 190-91 (1981).

[FN105]. E.g., Charles B. Craver, Negotiation Ethics: How to Deceive without Being Dishonest; How to be Assertive
Without Being Offensive, 38 S. Tex. L. Rev. 713 (1997); Gerald B. Wetlaufer, The Ethics of Lying in
Negotiations, 75 Iowa L. Rev. 1219 (1990); Geoffrey M. Peters, The Use of Lies in Negotiation, 48 Ohio St.
L.J. 1(1987).

[FN106]. See James Alfini, E2K Leaves Mediation in an Ethics Black Hole, 7 Disp. Resol. Mag. (forthcoming 2001).

[FN107]. For a discussion of collaborative lawyering, see infra notes 254-260 and accompanying text.

[FN108]. Symposium, Teaching a New Paradigm: Must Knights Shed Their Swords and Armor to Enter Certain ADR
Arenas?, 1 Cardozo Online J. Conflict Resol. (1999), at http://cardozo.yu.edu/cojcr/new_site/issues/voll/vollhtm.

[FN109]. Jack M. Sabatino, ADR as “Litigation Lite”: Procedural and Evidentiary Norms Embedded Within
Alternative Dispute Resolution, 47 Emory L.J. 1289, 1292 (1998).

[FN110]. For further discussion of this phenomenon, see Robinson, supra note 5.

[FN111]. Symposium, supra note 108.

[FN112]. This statement is based upon the responses of several audiences before whom I have made this pitch about a
requirement of certain standards of conduct (such as good faith) for participation in the mediation process.
[FN113]. Note the vigor with which new approaches to lawyering have been opposed, particularly with regard to the
amendments of the Model Rules of Professional Conduct. For further information on this topic, see John
Dzienkowski & Robert J. Peroni, Multidisciplinary Practice and the American Legal Profession: A Market Approach

to Regulating the Delivery of Legal Services in the Twenty-First Century, 69 Fordham L. Rev. 83 (2000).

[FN114]. Daicoff, supra note 78, at 573-74.

[FN115]. Rocio T. Aliaga, Framing the Debate on Mandatory Continuing Legal Education (MCLE) The District of
Columbia Bar's Consideration of MCLE, 8 Geo. J. Legal Ethics 1145 (1995); Lisa A. Grigg, The Mandatory
Continuing Legal Education Debate: Is it Improving Lawyer Competency or is it Just Busy Work?, 12 B.Y.U.
J. Pub. L. 417 (1998).
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[FN116]. For a complete overview of the work of “Ethics 2000,” as well as the final product which is to be taken
before the ABA's House of Delegates, see http://www.abanet.org/cpr/ethics2k.html. See also infra notes 134-
146 and accompanying text.

[FN117]. E.g., Rapoport, supra note 43, at 45; see also, Stanley Sporkin, Commentary, The Need for Separate Codes
of Professional Conduct for the Various Specialties, 7 Geo. J. Legal Ethics 149, 150-52 (1993) (urging
specialized ethics for corporate and securities practice).

[FN118]. Rapoport, supra note 43, at 65-69 (setting forth a test of sorts to determine whether different codes of ethics
are appropriate or necessary).

[FN119]. Nancy B. Rapoport, Living “Top-Down” in a “Bottom-up” World: Musings on the Relationship Between
Jewish Ethics and Legal Ethics, 78 Neb. L. Rev. 18 (1999).

[FN120]. Dzienkowski & Peroni, supra note 113, at §89.

[FN121]. Susan Sturm, From Gladiators to Problem Solvers: Connecting Conversations about Women, the Academy,
and the Legal Profession, 4 Duke J. Gender L. & Pol'y 119, 122 (1997) (critiquing the “gladiator model” and
advocating a shift to more of a problem-solving paradigm).

[FN122]. Daicoff, supra note 78, at 586.

[FN123]. Schiltz, supra note 84, at 888-89; see also Janet Reno, Lawyers as Problem Solvers: Keynote Address to the
AALS, in 49 J. Legal Educ. 5 (1999) (encouraging law students to be problem solvers).

[FN124]. Because ADR courses attempt to teach a more cooperative and collaborative approach to dispute resolution,
I think that as the instructor I should “walk the talk,” and encourage students to collaborate on assignments,
such as journals based upon the exercises conducted in class. Interestingly, in a class of approximately sixty
students, only two agreed to write their paper together.

[FN125]. Janet Reno, Symposium, Creative Problem Solving Conference, Session I: Envisioning the New Lawyer, 37
Cal. W. L. Rev. 1, 8-9 (2000).

[FN126]. Id.

[FN127]. Daicoff, supra note 78, at 566.

[FN128]. Id. at 594.

[FN129]. E.g., Zacharias, supra note 44; Sporkin, supra note 117.

[FN130]. Rapoport, supra note 43, at 61-63

[FN131]. Id. at 49.

[FN132]. Id. at 56-57; see also Zacharias, supra note 44, at 190-98 (discussing specialized codes of conduct for various
legal specialties, but stressing the need for code drafters to prescribe methods for facilitating communication
between lawyers and clients).

[FN133]. Id. at 56; see also Krane, supra note 72, at 330.

[FN134]. Daicoff, supra note 78, at 65-69.

[FN135]. I reiterate that my focus is on the lawyer who represents clients in the practice area of mediation, rather than
on the neutral mediator.

[FN136]. Rapoport, supra note 43, at 65.

[FN137]. Supra Part II (outlining and emphasizing the differences between the adversary system and the mediation
process).

[FN138]. Rapoport, supra note 43, at 70.

[FN139]. Id. at 70-77.

[FN140]. Id. at 70.

[FN141]. Id. at 72-73, 76.

[FN142]. E.g., Dzienkowski & Peroni, supra note 113, at 92 (describing the role state bar associations play in attorney
regulation); Krane, supra note 72, at 330 (stating that the “entire structure of attorney regulation in the United
States is Balkanized”).

[FN143]. Rapoport, supra note 43, at 79 n.164.

[FN144]. This consideration has obvious and considerable implications for mediation. Non-lawyers may be able to
represent parties at mediation--for example, financial planners and accountants in business matters, or therapists
in family cases. Galton, supra note 5, at 8; see also Kovach, Mediation Principles and Practice, supra note 31, at
101 n.23 (discussing various roles for the mediation representative). But see Birbrower, Mantalbano, Condon &
Frank, P.C. v. Superior Court, 949 P.2d 1 (Cal. 1998) (holding that representation of a client in the preparation
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for arbitration and ultimate settlement of a case pending in California, where the lawyers were not licensed, was
the unauthorized practice of law).

[FN145]. Although it is likely that the court in which the case is pending might be able to set forth guidelines for
mediation, as some do, this involvement would be only on a case-by-case basis. What I urge here is something
broader that would not only guide behavior in each case, but also begin to revise ethical conduct of lawyers
generally.

[FN146]. Rapoport, supra note 43, at 74.

[FN147]. Kimberlee K. Kovach, Good Faith in Mediation: Requested, Recommended or Required: A New Ethic, 38 S.
Tex. L. Rev. 575 (1997).

[FN148]. After a period of time, enforcement may not be necessary as such conduct becomes relearned, reinforced,
and integrated generally into lawyering.

[FN149]. It may be valuable also to look at the long-term effect of such new rules in mediation, in which extending
these guidelines would be applicable in other non-adversarial processes. One example might be a problem
solving negotiation effort. E.g., Carrie Menkel-Meadow, Toward Another View of Legal Negotiation: The
Structure of Problem Solving, 31 U.C.L.A. L. Rev. 754 (1984). See also Robert H. Mnookin et al., Beyond
Winning: Negotiating to Create Value in Deals and Disputes (2000) (offering a proactive approach to
negotiation that also serves to reduce tensions associated with dispute resolution).

[FN150]. There needs to be some consideration as to basic personality type as it relates to lawyering and negotiation.
Both are relevant here, but would of course require much more study and deliberation than has been done at this
time. Daicoff, supra note 78.

[FN151]. Infra Part IV.

[FN152]. Daicoff, supra note 78, at 573-74.

[FN153]. Rapoport, supra note 43 at 52.

[FN154]. Id. at 53-54, 70.

[FN155]. Model Rules of Prof'l Conduct R. 3.8 (1999).

[FN156]. Id. R. 3.1.

[FN157]. Harriet E. Miers, American Bar Association Study of Multistate Practice is on Fast Track, Ariz. Att'y, Feb.
2001, at 29.

[FN158]. Dzienkowski & Peroni, supra note 113; Carol A. Needham, Permitting Lawyers to Participate in Multi-
Discipline Practice: Business as Usual, 84 Minn. L. Rev. 1315 (2000).

[FN159]. Kovach, supra note 147.

[FN160]. Id.; see also Brazil, supra note 20, at 32-34 (stating that “good faith” requirements “may well have the ironic
effect of intensifying the temptations to ‘litigize’ mediation”).

[FN161]. Tex. Dep't of Transp. v. Pirtle, 977 S.W.2d. 657 (Tex. App. Ct. 1998) (affirming a trial court's award of
sanctions for lack of good faith participation in mediation). But see Tex. Parks & Wildlife Dep't v. Davis, 988
S.W.2d. 370 (Tex. App. Ct. 1999) (holding that because defendant filed an objection to the court's order for
mediation, it was relieved of good faith obligation). See also Foxgate Homeowner's Ass'n v. Bramalea Cal.,
Inc., 92 Cal. Rptr. 2d 916 (Cal. Ct. App. 2000) (holding that sanctions may be appropriate for a lawyer who
failed to fully and adequately participate in mediation), review granted, 999 P.2d 666 (2000).

[FN162]. Kovach, supra note 147, at 584.

[FN163]. Welsh, supra note 23.

[FN164]. For example, other aspects of a relationship, such as communication, may be enhanced, which may result in
the decrease in future conflict. Moreover, one recognized approach to mediation de-emphasizes reaching an
agreement while placing focus on other critical aspects of the process, such as recognition and empowerment.
Bush & Folger, supra note 52. Partial agreements are also possible, as is reaching an accord sometime after the
mediation. Kovach, Mediation Principles and Practice, supra note 28, at Ch. 13.

[FN165]. Kovach, supra note 147, at 611.

[FN166]. For a discussion of a number of negotiation tactics, see Charles B. Craver, Effective Legal Negotiation and
Settlement 167-204 (2d ed. 1993).

[FN167]. Halaby, McCrea, & Cross v. Hoffman, 831 P.2d 902, 908 (Colo. 1992) (en banc).

[FN168]. Kovach, supra note 147, at 599.

[FN169]. E.g., Foxgate Homeowners' Ass'n v. Bramalea, California, Inc., 78 Cal. App. 4th, 653 (Cal. App. Ct. 2000)
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(sanctioning lawyer for failing to act in good faith). In Texas, standard court orders to mediation often contain
language regarding negotiation in good faith.

[FN170]. Sternlight, supra note 5 (going into excellent detail about how to allocate the various actions and roles
between lawyers and clients depending upon the barriers to resolution).

[FN171]. Kovach, supra note 147, at 597.

[FN172]. Edward F. Sherman, Court-Mandated Alternative Dispute Resolution: What Form of Participation Should be
Required? 46 SMU L. Rev. 46 at 2079, 2096 (1993).

[FN173]. Edward F. Sherman, Good Faith Participation in Mediation: Aspirational, Not Mandatory, Disp. Resol.
Mag., Winter 1997, at 14.

FN174]. 1d.

FN175]. Id.

FN176]. 1d.

FN177]. 1d.

FN178]. See Sherman, supra note 172, at 2096-2103.

FN179]. Id. at 2096.

FN180]. Id. at 2096-97.

FN181]. Sherman, supra note 173.

FN182]. Sherman, supra note 172, at 2101-03.

FN183]. Id.

FN184]. Id.

FN185]. Carrie Menkel-Meadow, Portia Redux: Another Look at Gender, Feminism, and Legal Ethics, 2 Va. J. Soc.
Pol'y & L. 75 (1994); Carrie Menkel-Meadow, Portia in a Different Voice: Speculations on a Women's
Lawyering Process, 1 Berkeley Women's L.J. 39 (1985).

[FN186]. Stephen Ellmann, The Ethic of Care as an Ethic for Lawyers, 81 Geo. L.J. 2665 (1993).

[FN187]. Francis Carleton & Jennifer Nutt Carleton, An Ethic of Care and the Hazardous Workplace, 10 Wis.
Women's L.J. 283 (1995).

FN188]. Id.

FN189]. Id. at 283.

FN190]. Carol Gilligan, In a Different Voice: Psychological Theory and Women's Development 8, 33 (1982).

FN191]. Paul J. Zwier & Ann B. Hamric, The Ethics of Care and Reimagining the Lawyer/Client Relationship, 22 J.
Contemp. L. 383 (1996).

[FN192]. Id. at 386.

[FN193]. Ellmann, supra note 186, at 2665; Carrie Menkel-Meadow, What's Gender Got to do with It?: The Politics
and Morality of an Ethic of Care, 22 N.Y.U. Rev. L. & Soc. Change 265 (1996). I have purposely stayed away
from the discussion of gender issues in this piece though certainly the differences are worth exploring, as others
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have done.

[FN194]. Ann Shalleck, The Feminist Transformation of Lawyering: A Response to Naomi Cahn, 43 Hastings L.J.
1071 (1992).

[FN195]. Ellmann, supra note 186, at 2667.

[FN196]. Id.

[FN197]. 1d.

[FN198]. Zwier & Hamric, supra note 191, at 384.

[FN199]. Shalleck, supra note 194, at 1078.

[FN200]. Zwier & Hamric, supra note 191, at 389.

[FN201]. Menkel-Meadow, Symposium, Case Studies in Legal Ethics, Telling Stories in School: Using Case Studies
and Stories to Teach Legal Ethics, 69 Fordham L. Rev. 803 (2000).

[FN202]. Ellmann, supra note 186, at 1077.

[FN203]. Zwier and Hamric, supra note 191, at 403-404 (citing Tom Rusk, The Power of Ethical Persuasion 7-8
(1993)).

[FN204]. Id. at 405.

[FN205]. Menkel-Meadow, supra note 193, at 279.

[FN206]. Symposium, supra note 108.
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[FN207]. In part, Professor Robinson hopes to guard against those with the adversarial mindset taking advantage of
those who participate more cooperatively. See Robinson, supra note 5.

[FN208]. Bush, supra note 206.

[FN209]. Id.

[FN210]. Id.

[FN211]. Robinson, supra note 5.

[FN212]. Ellmann, supra note 186, at 2701.

[FN213]. Note the difference between focus on interests and a mediation model that is just about reaching a settlement
number.

[FN214]. This need underlies the parties' desire for apologies, etc. Deborah L. Levi, The Role of Apology in
Mediation, 72 N.Y.U. L. Rev. 1165, 1167-68 (1997).

[FN215]. E.g., Bush, supra note 206.

[FN216]. See J. Nick Badgerow, The Lawyers Ethical Professional and Proper Duty to Communicate with Clients, 7
Kan. J.L. Pub Pol'y 105 (1998) (focusing on the fiduciary nature of the attorney-client relationship as well as
the lawyer's rules of professional conduct).

[FN217]. Bush, supra note 206.

[FN218]. Id.

[FN219]. Id.

[FN220]. E.g., Carrie Menkel-Meadow, Is Altruism Possible in Lawyering? 8 Ga. St. U. L. Rev. 385, 418 (1992)
(emphasizing that lawyers should regard themselves as a “helping profession,” and work to build positive
connections with people who come into “legal contact” with one another).

FN221]. Id. at 389-90.

FN222]. Id. at 408.

FN223]. Model Rules of Profl Conduct R. 4.1 (1999).

FN224]. Alfini, supra note 106.

FN225]. E.g., Craver, supra note 105; Wetflauer, supra note 105.

FN226]. E.g., Marjorie A. Silver, Emotional Intelligence and Legal Education, 5 Psychol. Pub. Pol'y & L. 1173,
1198-1200 (1999).

[FN227]. Bruce J. Winick, The Jurisprudence of Therapeutic Jurisprudence, 3 Psychol. Pub. Pol'y & L. 184, 184
(1997) (stating that “[t]herapeutic [j] urisprudence is the study of the role of the law as a therapeutic agent”).

[FN228]. E.g., Dennis P. Stolle et al., Integrating Preventive Law and Therapeutic Jurisprudence: A Law and
Psychology Based Approach to Lawyering, 34 Cal. W. L. Rev. 15, 50-51 (1997).

[FN229]. Winick, supra note 227, at 192.

[FN230]. Id. at 186-87.

[FN231]. E.g., Andrea Kupfer Schneider, Building a Pedagogy of Problem Solving: Learning to Choose Among ADR
Processes, 5 Harv. Negot. L. Rev. 113 (2000).

[FN232]. See generally George Lakoff & Mark Johnson, Metaphors We Live By 221 (1980) (“The use of many
metaphors that are inconsistent with one another seems necessary for us if we are to comprehend the details of

— — — — =

our daily existence.”).
[FN233]. With apologies, I do not recall the time and place of the panel that we were both on. But I do remember the
comment.
[FN234]. Sternlight, supra note 5.
[FN235]. Robinson, supra note 5, at 971.
[FN236]. Daicoff, supra note 78, at 581.
[FN237]. Id. at 579.
[FN238]. Id. at 580 n.243.
[FN239]. Id. at 585.
[FN240]. Id. at 548.
[FN241]. Id. at 593.
[FN242]. Id. at 595.
[FN243]. Id. at 589.
[FN244]. Id. at 585.
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[FN245]. By “modeling,” I refer to the phenomenon of learning by observation. In many instances, novice lawyers
attend depositions, hearings, settlement conferences, and mediations with more experienced senior lawyers.
Though direct teaching may not occur, the neophyte who is eager to learn watches in detail the actions of her
superior and then when the opportunity is presented adopts those same behaviors and attitudes--whether
effective or not.

[FN246]. Daicoft, supra note 78, at 579.

[FN247]. Id. at 580.

[FN248]. David Hricik, Reflections of a Trial Lawyer on the Symposium: Dialogue with the Devil in Me, 38 S. Tex.
L. Rev. 745 (1997).

[FN249]. Id. at 747-52.

[FN250]. Id. at 756.

[FN251]. William F. Coyne, Using Settlement Counsel for Early Dispute Resolution, Negot. J. Jan. 1999, at 11; see
also James F. Henry, Some Reflections on ADR, 2000 J. Disp. Resol. 63, 65 (2000) (“The prospect of ADR
entering the mainstream of conflict resolution is overwhelmingly related to the extent to which ADR becomes
an integral part of the practice and culture of the legal profession.”).

[FN252]. Coyne, supra note 251.

[FN253]. Id.

[FN254]. Tom Arnold, Collaborative Dispute Resolution: An Idea Whose Time Has Come, in 16 American L. Inst. &
A.B.A., Course of Study Materials, 379, 381 (2000). For more information on American L. Institute and ABA
study materials and programs, see http://www.ALI-ABA.org.

[FN255]. Id. at 382.

[FN256]. 1d.

[FN257]. Id. at 382-385.

[FN258]. For additional review of the collaborative process, see Robert F. Cochran Jr., supra note 8; Ascanio Piomelli,
Appreciating Collaborative Lawyering, 6 Clin. L. Rev. 427 (2000); Penelope Eileen Bryan, ‘Collaborative
Divorce” Meaningful Reform or Another Quick Fix?, 5 Psychol. Pub. Pol'y & L. 1001 (1999); Pauline H.
Tesler, Collaborative Law: A New Paradigm for Divorce Lawyers, 5 Psychol. Pub. Pol'y & L. 967 (1999);
Robert W. Rack Jr., Settle or Withdraw: Collaborative Lawyering Provides Incentive to Avoid Costly
Litigation, Disp. Resol. Mag., Summer 1998, at 8.

[FN259]. Arnold, supra note 254 at 383, 385.

[FN260]. Id. at 381.

[FN261]. Kovach, supra note 147, at 619.

[FN262]. However, one law school, Hamline University School of Law, in addition to a traditional mediation clinic,
does provide a representation in mediation clinic. For more information on this program, see Dispute
Resolution Institute, http://www.hamline.edu/law/adr.

[FN263]. See generally Symposium, Creative Problem Solving Conference, 37 Cal. W. L. Rev. 1 (2000).

28 Fordham Urb. L.J. 935
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03606606 D030l 3dORIFI6Y, GI0NY 396 FIX066IdNMMBd0L 3IMNHOCL3NM) FIIR(MN
3MdRINL BIRIEMI: 3IRDIG0Y (3IRDIBMA(MdI)

oboen mz06mb d39cm Fa@mdgendo smoz0b sbbodl, Howgob
sboends mz06md dgbsdenms mz060b gamdgemo gobgorgmb s
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Famoe. oby Gm8, mmogab dgbsbs@Boymmgdrmsm sbocro mz06m

@b dmomozbmglb 5060l sboem gamdgcndn [FNI].

1. 6absbongyzomds

sbamo mgobobomgol (Ignsznnbogal) nbos godmgaygbmo sbomo mgobol nMdgmon, Mo-
™o d3gmds 36 d33gegmb ngo, 8b bgma o dgmdsmmb dobo bEmmo 3m@qbsnamal gsdmamagbsb.
563 0bg doM@ngns LabadsMmmmm Bocmdmgdal, bomdmBaa gbemmdal s dgx0dMgdommdal dggmo
03060b ggdmoals sboma mgabom dg3bgds, Mors sbom m30bmb osdggmgdl s 53@ebl gobrnb.
d0bo d1bgd0@sb go3m3mnbafy, sbammo Mm30bm s(30madma sbor gnMggmdo 1bos 3mmazbmgb.
3bgosbo doamdss ©a30L dem@gMbsGoymn gomabyszg@nlb bygmmdas, 3gMdmm 30 3gmos(3nsdo
[FN2]. 03060l gn@ggmo onmabBobsmgolb ob 366398 Mns, HmIgmory 994omndgdlb dobo J3g30L
bm®393Ls s gomogye bgbgdl [FN3].

603330 god3m3zmgnmos ool b, Gmam s dbsMob Bomdmdaagbemals, Hmeo dgwns-
(300b 3Mm(39L30. yuGomgds gs3sb30madmmos s 0d 0yMab@gddg, Hm3mgdoy 3Gm39Ldn dm-
6oBomgmdgb Gmam(s3 bgo@Momyma 3oMgdo [FN4], s6sdge 3Gmaggbombambyg, Mmdgmoa msgal
30968L 3g0s(300b Fogo@obmeb bamdmamagbl s 56 aodmmal obo Labgmoaom LobsdsGmem
©0Md5bdn. 3g0d(30530 BoMBMBoa gbrmdsl Bambyymdn(z gmdmdmms yumaomgds [FNS]. 3530b
dmodagmmds @M dgxndMgdommdol 36m3LL 3ao30s, Moasb 3sdmnygbgdmes abgmn GgM-
30bgdn, Hmamtozss ,dg0s(300L s@3M3s@0” s ,baddob Bmagds dgmns(300LaL”[6]. 653GMATn
Yaeemgds 3sdsbgzomgdamoas obgomn og@ab@ob Hmmbs s 360d369mmmdsady, MmBgmbsz gooo-
30b90mmo 5430 bofMm3mIowagbmall gmbd(300 Igns300b 3Mm(39Lda [FNT].

B0bodmgdomyg gblglb doMzgmoa 6560emdn dodmbommmons 6odMmM3dn sbdmoa doMomswn bo-
300bgdo, 3gmeg bobomdo 30 60dsbmdmoagn 3obbbgaggdgdo 3gmns300Ls S Labadsmmem 3GHm-
39LL dmEab. JoMmnmILogMmgdol MmEasbmgdo LGsGNsdn dmaggm dmblLgbogdmmos, Hmame (s
dgx03698000mdab LobGgds. 3939 aobabogds ol LoMommggdo, Mo Meb sbEozL Lobsdsmormm
Bom3mgdado 3gns300lb 3odmygbgdsl. dgbedg bobamdn bomdmRgbamos dgxndgdocmmdal bab-
893530 56Lgdmem go030b bGSbEIMGgd0 b dnbsm3zaL. yyMommgds dobgzommgds dgx0dfg-
doomdabomgol ©sedsbobnomgdgm 3Gimdmg8gddy. 9939 asbobomagds dgx0dMgdomo LG ganal

gmMH39800L oMopommo gu@mbsma, 2001 Brob s3Goema, bod83mbandn, badEm3a.
Losg@mMm ggmagds © 2001 gmAH3gdolb oo gumbamon; 303dgHma 3. Jmgs30.
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353myg6980L 30bo6dgnbmbenmds abgor 3Mm(39L983d0, MMmgda(y bsJmgdo ob bagMome o6 am-
35m0obB0bgd96 dgxndMgdocmdabsmzal b0dsbomdmoag 8namadsl. 3gmmbg babomda 30 3ombgal
603b0b 399 gl Ibmmme gMma gomogzelb 3mogdbol sGLgdmds, Moasbsy Bbmmme gHoma goo-
30b gmeggbol 3mddgegds yzgmes oMmab@abomgol dgndmgdgmos, 3obbsznmmgdom 0d gomamy-
3530, MmEgbss 0nMoEogmo 3Mogngs sbgma 3Mszemagfmmgabos. LGB nsdn sbgzg bohggbgdos
3035 RBgMM350 3@ 3obmab gMmn 3mmgdLolb dgbadsdabmdal bs3mmazsbgdgdo. dgbadsda-
Lo, dg8mmsgabgdamoas gmozolb 3mgdbgdal sboma 3mbigyzos.

5439 aobobomads 33ox30m@ Rodmysmndgdama J3930L Bgbgdol sbgcgzol bLagomgds od
0960b@gdobamzgal, Hm3madas 3m0gb@gdL gnsznol 3Gm(3gbdg boMmdmawagbgb. dgbmmy bo-

Boedo go8m3gmanmos 83 sbamo Bgbgdolb dgdsmagbgmo gmgdgb@gda, Mm3magda(s, Ladmemm
%5330, 9B»056 LobLE oL J3b0sb. sdmemU, 39943Lg bobamdo LIYmas sdsGgdoma Jombgg-

30 3 3MmMbmgdnmo b gombgda, M3 ©s393300Mgdmmas BB 05do 3sdmmgdym dmbabdMgdgdmsob

5 M5(3 99)(30gdgmb beob 08358 gd00 33mg3oLs s gobboemgzsal o3 dg@ow Moy, doaMad,
0353OMNma©, bogom Lo 30cbmsb s sgdnmgdoom.

l. 30dmbagmgs

dergnm m(33bmmo Bemob go63s3mmdado MmamE(z 93960 30b dggFmgdmm I@o@qddo [FNI],
abg 3oL Ladrgmgdl gomgo [FN10] o30L sem@gfbsdogmo aosebyszg@nb dgomwn (ADR) [FNE]
03®9bom gobznmaMms, MmM3 o (30egdgmo gobes dommmdbognmgdal Lob@gdsda dobo nb@ga-
o(300. gb 3Gm39L0, boboemmdmng, Ladsbabo Mgados ngm bsbsdsmmmmagdol bogdnsbmdada sm-
dmhgboem obgo 3GMdmgdgddg, HmamMazes 3Mmgbob gobMooma batiggdo, baddolb godnsbe-
1905 05, Bmasmsm, bobsdsmmmmb 5d0bobEMma300lb dodstom ¢3doymagzamgds [FN11]. bLbmMgo
MMOLY 8 FNob sDMaz0l dmEmENbIs 3obsdnMmmds ozl sm@gfmbodonmo gosbyzg@ob
dmEgmgdolb asbgomemgds (4zgmodg bdomMmow Lobsdsmmmmado LbmMgm dgm0s(300bg ©390mgd-
6796 5B 356b). gL BmEgmgdo B56858)gd00 s bs3domm LbMogsE onbgMmas Lobodsmmmgdda
[FN12]. gogd@mdMnga, 08539 80dgdgdoo [FN13], 803003, Hmam s 0o30b go@abyszg@ ol be-
dmomgdad, ggbo 3mogzoms sMobobadsMmommm Embgdgs. 93 3Mm(3gbL BInMow ,Labmasmgdfng
390005(300L” 9bm©gdqb [FN14]. bsdmgsmgdmogn dgmns300b (396@Mgdn LEGsGS© asbzomsmes.
dgbodadoba, Asdmysmndws bozombomnfn mMasbodsazns dsmmgol, 3063 93 Logdnsbmdadas
Rotormmo, 39Mdm, 3g90436s LadmgsmgdMmngn dgnsznol Bozombaomua sbmgasgns [FNI5].
3M&o bbob Bob anmab@gdo 3gmosz00lb bbgoobbzs bygmmda asgm3gmgdal dmb3gba gobobgb
— 3bygdygmo @oggdom Ladmdom saomgddy [FN16] oy dmbyms babmgddo s [FN17] @sd-
03695990 badgnznbm Im3LabyMgdsLmsb ©s393d0Mgdemo 3Mbymoad@gdoor [FN18]. Lbgs-
obbgs bygmmdn dgwos(300b go8mygbgded 3Mm3gbobowdn goblbbgeggdnmo doamdgdo bom-
dmonfnbos. @ogal sm@g@mbs@ommn gomebyzg@e yzgmes o3 doamadslb dmazegL, ndze LBsEGnsdn
Ya&emgds dbmmme 8905300 046585 3mb(396@G0Mgdmmoa. 3gmns(30s Yyzgmedy 3@ owm asob-
bbgegmgds 3mabogyMa 8dgMmazmmo G030l dgxndgdoommdol LabsdsMmmm 3m(39L0bogsb
[FN19]. 653630, ¢30639emgl ymgmabs, dgrndmgdocmn dommnmadbaxmmgdal bob@gdsdn sMsdg-
X086 93000 3g0s(300L 0689365 (300L086 s 3o3d0Mgd e 3GIMMgdgdL gdmgbgds.

390005300 s Lobodomommm s6s Dmaswsm Ladmdsmadm ommnmabaxmmmgds 3MmMdmgdal
35053M0bo s 03300 gosbyzg@nb gobbbgszgdym dmegmgdl anmobbdmdl. Imbsdsmomggdds,
Lo 3obMbIgdrm MMasbMgd3s s d3M3dGgdds [FN20] 83 mMa, gfon dgbgogom, memag@mbe-
Bobosmdmgam dmbgdol 3Jmbg 0bLEGEGME L gogMmnsbgds onbygl. dombgymma dgmgan ymggem-
»30b gfmggzemmgabo o6 s60b [FN21]. Dmang@omo Lobsdsmmm ommmdbagmmgdsdy dmeag-

S 8g05(300L 094g6g8L. Lbgs dgdmbizgzedn dgmnsz0s BEmm asbbbzeggdmm 3Mmgboe 3393-
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m0bgds [FN22], ®m3gmo(s 606 qLEMgL babadsmomm 3Gm39LL. [FN23]. 3gmas300b gobgomsmg-
30b moomgnm 3mEgeb maz0bo BobsdoMmmdgdo s b3gz0gngs sbaboomgdl.

LoGogymaggdo, Hm3gmoag bomdmnddbgds dMsdsgmmmdalb s dommmabagmmgdal dgcbydo-
bob, godmbggnmos 5@obo3domnbo oggadgzobs s 03 Bndobomdmoagn gobbbgaggdgdals gommge-
mabbbgdmmdom, Mm3mgda(z 3g0s(300bs ©d LabsdsMmmmm 3Mm(3gbl sbobosmgdl [FN24].

60330 of 53 30(390L, BM3 ©d30L 3osby3z9@ 0L gHmo MmMIgmadg Lob@gds 56 dnamads
13999L0d, goMg JgmEg, s 563 dgr0dMgdoon bob@gdal bLEmma Mofmymes dgodmgds [FN25].
Bmgogmo L3938 0396 sl gobbymdamo (30m3g sgdmmo GmM3gmodg dmgmol BoMds@g-
30l 30damor [FN26]. 3035RB0s, Mm8 03300 go056y3980b gobbbzsggdamoa dmogmagdol asdmygbg-
30b 06@)gbLogmds s 35LdEodgdn 3oz go0dMEgds. 360d3b9mmmM35605 MMM 3gommal go-
dmygbgds ambogfmmmam 30b6olb dobambgsz Ladomgdobmab MebsbdmBogMa s ymgge 3mb3cg-
& dgdobgzgzoLmeb dmmagdamaw [FN27].

65d6m330 56 gobabogds Fnedagmal Hmmo, a3 39360 Lsgzombo s 3o3d0Mgdmmos 3g-
©05&MMobS s 03 0FmabB ol Ammmsb [FN28], ®m3gma(s bgo@Man&o 3omas [FN29].Lobsdwmgo-
mgdo, %96 3oegs bRgmmdal Lagsbos bgo@Hamaa 0ol (sMd0@Mab, 8gns@mEal o bod-
3ol bgo@Eomumo 393535L90mal) Logdnsbmds. bLosegms, Bsomgmgds o) sMs arFoomm 3o d-
0390 35m0 ymzggmEEog&o 3mmasbgmds s o) sbgs, Mbws MgaMmoMmgdmmab oY) oMo dsmn
bog3056mds aEAbBMS gmozolb gsmzamabbnbgdom [FN30]. abggbos 33mes atdgmeogds [FN31]
5 dg(3 bbzs mMmobogol gomogwgd dom gobboemasl [FN32]. ynMommgds 93930 0ol gdal
b, Hmdmgdaz bodmaaqbgb msegnsbom 3mngb@gdL, dogmed oMo LabosdsGmmm omdsbgd-
do, 5653790 Fabgsb gobbbzozgdmm sanmslb — Jogomomsw, 3gwasznal mosbda.

60dmm3do 3930980 330 dgz0393m Lbgaabbgs Godab, bLBomalb s Labol dgwoszal
obob08mgdabogsb, Moasbsy sbgmo 33magzgdo abgwsg IMegmawss [FN33]. 530l bo(3gmaw dg-
39300980 yMomgds gogedobgomm 03 bodbgmaggddy, MHmM3mgdbsy 3obywgdoom Labsdsmmem
36m(39L9dd0 gos300b Rommgabeb. KgM-xgMmdom, Gmamz Robl, ©sdbgmmmds [FN34] wo
3858930 3905(300L006 s 3o3d0Mgdom dommmabagmmgdal LobEgdsdo 8abo ab@gafsznal
ohgomgdam oMol godmbggmma [FN35].

3563568 gd0bomngal, 653MmIdn gobboemmmos abgomn Labolb dgwoszes, MGmdgmoag 3m3ybo-
39300b s YFMmngMmgseggdal godmygbgdom gbdamgds dbsmgqdl, dosmbomb dsmmzgal Labyy@ggem
dg00bb3gdsl [FN36]. bbgogzomom Mmd godsem, gb o0l 3Mm39L0, GHm3gmoa(z yuMmomgdsl o7-
393L 8b69980L 0b@gMgLbgdL s 3MmMdmadqdol goagdmsl, bozgmaw 0dabs, Gm3 Bombgmem od-
6gb gmabbdgds, Mmdgmoa(z oxdbgdemoa ngbgds 396mbIgdmmdady, sb 0dsdyg, o s Ygmy-
3980 g55Rbnsc 3boMggdl 3obmball dobgmgom. 3y s0bodbymo dgns300b Gomome Jomgdye
3563568 gds@ 3035A60s, [FN37], o330 dmgogfoma dgbadmms o6 083gcsbbdmb s bbgs dgbad-
mm 356356 qds 39dmagzmazobmb [FN38].

3og3b aob30, HmM3 dgmao30oL goohbos 3m@qbzoomo, aobogl dgx0dmgdomo dmeogmal
3Mb63996 968 mbocnsba sm@ gfbs@ngs [FN39], ovyd(30 Lobs3d ngn MRgds dgxrndHmdocmmdals bobg-
3ol gamamgddo, ngo ©83mY3000989m ©s Ybogon® 3Mm(3gbse 396 Rsdmysmadwgds [FN40].
390005(300b B0bsbo gobLbgazgds Lobsdsmommm 3Mm(39L0L F0B6gdabagsb. dnsdagmmds dma(zoglb
1000 3omMd gobLbgazgdym s 3MbE®aLbEMm dmegmb — Gm3gmoi sdOHMZbgdal gobbode-
369 3L, bgogzsl, ¢bamgdbs s do@amadslb gauymobbdmdl. gb doamads domnsb aobbbgogmgds
RIMOME 3530 (39 gd9mo dgx0dMmdomnmdol dmmgemabsogsb [FN41]. 3Gmggbme mambamm Gab-
3060l @osbmmagdoo mz0 bemol babsbogmo gob3smBgds sbgomos [FN42]: dgmoas(zns 3macmbmgl
356Lb3539899m FomMbmGonE G3sL. 3Bm(39L30 Fmbobamgmdabmgal yggmes dmbobomol goemo-
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5, 506homb gb gommbmgon®o G 3s (Joamds). 3Mm3gL0L 9BgJENOMdabs s BoMds@gdals do-
bombgzom bomdmdswagbemgdol ymzgmo Jdgmgds s Mbamgdal asdmzgmgbs o3 bob@gdnbmgal Bo-
bbb 3obbodrgE Mmoo 30Bbgdal dgbodsdabo ¢bws ngmb. sdgwsb 3odmdnbsmyg, Mgammaz0gdo
o 83 Mgames(3090dg oYMEbmdom dgbMmgdamo Imgdgogdgdo bos dgozgommb. ag@ab-
89035 ¢brs dgdmmb asbwbgb dgbaggMmabo s 3m33g@abGNEn Bomdmdswmagbemagdo dgmns(znals
36m(39Ld0. bbgomabbgs Lobal 3Gsd@ngmm Logdnsbmdsadan RsGmmmo nm@ab@gdo gmozolb L3gzos-
m® 3m0q4LgdLb Logommgdgb [FN43]. Lbgsabbgs babolb 3Gsd@ozme boddnsbmdada aoblbbgsegg-
dnmo gmogzob 3megdbgdol s@bgdmds doDebdgbmbomns, Mowasb bomdmdsmagbmal Mmema asb-
bbgeggdmmos ymggmo bagddosbmdolb bggHmb 30bbgdnEsb 3odmdwmanbsemyg. LEMMgw s30@m3, 3m-
©9qbgd0, 9M0356900basb NbEs 3sbLbgszgdmmal [FN44]. 5xbndbyymo 338 30(390b 3gm05(300-
Lol 0yE0bE)-bomBmIaagbmobomgals bbgsggseto gmoa3nen Bgbgdal s6bgdmdal bogommagdsb.

Il. boGoryemggdo dns353mmdab s Lobasds@amm 3Mm(39Lab 3w 33900bSL

030l 7ds, Hm3 g56 33990 bodbgmaggda Lobsdsmomm 3Mm(3gbdn Bgna300b 0BG gaMs(300-
0o 303mbB3gmemn, bygdome 3379393900 gobs(3bomns. 3ed33emmdal s LabadsMmem 3Gm(39-
Lol go@sg3zgos dgbadmms d0gsdbasgbmm do@ofMgdmgdol dgxobgdsl, o6, by (306, 3o&obGEm-
3oL, H™3mol @AH™LS(3 8gns(308 ndmmgdmmo gobos 3 bosb goabammaym [FN45].

dmem MmL 39360 ©o0BgMs 33 ggbm8gbal dgbobgd. dmaogfma 3m3gb@o@mmal sdMnm, 3g-
©05GMMab Mmoo dgbadmms dgozgommmb, 0130 ol Hmel babsdsMmmmmbdy ogndbgdama dgwns-
(3006 3mb@&g4LEd0 3obznbamszm. B0 (308 NRO™ Fg@sm ,3gBoLIdomn” brgds [FN46]. Amzs Logdg
335d3L Lobadsmoemlb dbasgb gbggmabmab [FN47]. dmaogmmgdo ©og3mdgb 030l momdsdyg, Hmad
3905&™MEM 9335 05300006 b s0(30emmb basgbo (33emomgdgdo [FN48] ;mogosbor 3Msd@ngsdn o dg-
0656RMBMB 8g0s(300L 3m(39L0ba©EN gRcmgMmgds [FN49]. Bmgaoghmol s 330639800 30 5cbadby-
mob dgegase domgdmos 30dMnmmo 3Mm(39@Mgda. 0bnbo 0ygbgdgb &gfMadnbl ,080-3g@0s@0mb”
(Lobadstoemm Bomdmagds s 3gns(309) 08 3B Mob sebobgfmsm, mamgmb dnedsgmmds Lobsedsm-
onem 3Om(39b0b EILENEYdAL Godofn 3 bss [FN50]. sbgor dgdmbggzedn, dgoos@mmgdds ¢bos ab-
396mb Lo 3MMatin b da, Mams FmgMamb dgx0dHmdommdal dmegmb [FNS51]. dmsds3mmds sbgag
a5b0boemads, Mmame(s mgasrmtn 3mb@qdLGnwsb sdmgammboemn 3Gm3gbn [FN52].

361056 0F0bGgdn, MMImgdbss Jnshbnsm, HmMB o30l sem@GgfMbso@nmmo aowsbyzg@s dzgmao
030bmd sboen 3060L gnmdgmdo [FN53], Me8gbomsy d9s853mmdal gfmapgmon obodbyemg-
dos ab3oMgds gombomlb GEswazogmo bobsdsmommm 3Mmzgbol doMgammomgdgm 3Gm39004)-
90b. dgbadmms 880&mBs(z ncgmgds dzgem m30bm, s o9y gb sbgs, 8530b Igmosz00b g&03g@ob
353mygbgds 1303900 gds 3 M0dg sbaml 86 nbmgszon®mUL, sMedgw dbmmme dggmoa 3Gm3gLbob
sbmgdn&n dggmmzges. o) dbmemme gb 56nb, Mo Igos300lb 3Gim(3gLb3s dosggzoambs, 35306 dbm-
mmE dobo 33065 3mBgb(305emn ngbs a5dmygbgdamoa s dgmgan on3scMagds. oy Rzgb Lodmsmg-
3ol 80g(39900 3g0s(300L, bLEMmow dgobEmmmb BadoMgdo, Moms bacggdds dnsmbomb 3Mmmdmg-
3ab 36958 0m s LaLYYM3gm 30sbY39E@dL GYmam-doMmomdyg aoMmd35dgmn 353500l goMgdy,
35306 3ggasma© 30300900 3MbBmad@ ol 8magamgdol sbaem dmegmb. 3 3Hm3gbolb dmbadbo-
%39dmo® 5 35Ld30MMYdMSE MbEs o31335m, MmA dgsmgdaom dmdboggdgmo 3Mm3gbo gows-
0J39L @o30L Imazo6 930l Rodmysmndgdym ablb@Mm356@sw.

BmgogMo 0nmabood(30930 dgnsns BGm™M Babsbobsdsmommm  3Mmzgonmsl 3go3L, b4
abgo Gameb, Hmegbsag LobsdsMmmm 3Mm3gbab g@oedn KgH o6 ©sdasmMs. Labsdsmmm 3fm-
(3930 3gns(300b 308mygbgds aobs sbama BgMmdnbal ,080-390s@&0Mb” bystim, Mmam(y 5dsb
mo30b 65dMmM3dn dgns(300bs s LabadsMommm 3Mm39L0b 3o 339010L dgbobgd @byl 3Mmeg-
bmEo gmb mobrg. [FN54]. sbgmo gobgomomgds sbabagl, oy Bmamto dgadmgds dmsbomgsl o6
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0408y  MHmam® dmobodszes babsdsmmmm dgons300L - BPbGow b, Mo3 Fnodagam s@gm3s-
&q8b 53006 b 5g(30emgdnbscm [FN55]. qb 5396m3g60 sbggg smbBgHomas, Mmames ,Litigation
lite” (3bydmdo LobodsMommm 3Mm(39bn), Mm3gmoaz dgbodadobse anmabbdmdl @egol sm@gfmbos-
&onmo a5056y3980b dgomoal go8mygbgdsl gomsnbyszg@gmo (mmeabalb Mg¢g0dda dymazn) bobo-
doonemm 3Om39L0L EAMUL[FNS56]. 6sbommdmog, 8odgbda 08abs, HmMB dgmosznsl domsbogagb be-
Lodsmmmm 3Mm3gbon, 0bss, B3 oL gdol YdMogmgbmdal dgmnszns Ibmeme Labsdsmem
36m(39L0L 3MbGgdLEdo o3l bomBmmagboma [FN57]. 080b dgbodmgdemmds, Gmd nboognwgdds
390005(300L 3035MMb ©30L 3MLYEMBALOL Labsdsmmmmdn bomhgmal bofmrggbol gotgdy, d93-
Gobomngol bomdmnoagbgmos.

LobodoGmmem 3Mmizgbo sbggg gobobomgds, dmames 3mbgmoddol dmggetgdals bE)sb-
MBI 3mEgmo, HmEaLy(3 39 396 Bywgds 3gmasznal 3gdzgmdam [FN58]. o3 § 030l dgooo-
(300 35dm0ygbgds Fbmmmm LabsdsGmmm 3Mm39L0b sdbdomg Ladmsmgdsow, Mol gsdm(3y 03om-
3905 3gm0s(300L MgomuMo 3m@gbznoma. sbgmoa ,dgmasznall 3Gm(3gbol” @A™L, gebbamggdo,
4890098900 s 390093980 0gdlb obgo Bm@mBgdL, HMImgdbss sgomn v93L dgrndMgdocmdal
Lob@gdsdn, 56 FmbLAdbsgdgm 9Bo3dy. MmamM (3 dmbadsfmmmy Fonb 3o boern smbadbogl, sm-
60dbyemn dgbodemms dmose3ab Lobom ocadg6@gdal Rsdmysmndgdsal; 360d369mmgabo ab-
BmO3s(3006 3g600d30L; LabrbEYgdal edamgal; 8bamggdol ynFMomgdaol goe@obsl dmsgemo
o (3bon dgbadmgdmmdgdomsb; dbatgms dg3mdada dgygzebsl sMbgdnm s LomB3nbm 3@ go-
(390999093056 ©s 3933069600, HMBMgda(s KM BMEOBSINES© o6 dM0b Bodmoagboma (doge-
momo@ IMB3ob LogsMmemom Aggbgds o6 gdb3gMmE 0L ©ob336s); JoMas FmMIMmamgdamoa Sra -
3968 9d0b Mocymazsl; 3Gm39L30 gobbHsb 3GHMal 56 3Mbgmnd@ ol Ratmzgsl; 3Mnb(zn3nmaw
5615 39m0mbobobogf 3mba300bg eMmARgBsL; nbgm@mds(300L domgdsdo dgabgdmmsw bymab dga-
sl 56 ogy(30mgdgmo 3MmM(39NM0L gogosbnmgdsl umm dg@&n @Mmal dmbsoggda, bbgs dbsmg-
900b ababyb@gdmow 56 3omn gbsbLMa batxgdab gobodGmgmaw [FN59].

sbgmo @gbwgb(300L 3g0s(300L 3M(39L3d0 ReMmgs 3oMmasm RsbL cbos(s 30dwnbamyg bo-
35635bsnmgdmm 30MbLadol LobgmbmEgdgdowsb, Mmammazes ,Hmame as303sMK3mMo g0l
B gMbo@ommo gowsby3z9@nb dgommeal g98mygbgdoc” s ,65M35@gdymn bomdmdomggbemm-
30l bgMmoBgans 3gos(300dn” [FN60]. 3sdsgmmmds gomangdzs babodsmmm msogal bob@gdal ves-
o Abmdnd 39Mbos. bbgs Lodyzgdoo M3 godzom, ngo 36 M0l 30l gosbyzg@ob Mgsmnmo
Sm@gMba@ngs. o9y sbgon §gbgb(30s aogmdgmegds, 3dndmd, badwznmn sm@gMbaGngs SmoM
000bgd93L. 830l bo(33mo sMAgds Bbmmme mMo sMRgz560: Rzgmmgdoga LobodsGmmm 3Gm-
39b0 s dgemgdom 3bydado babsdsmmmm 3Gmzgbo [FN61].

F396, og0L sm@gMbs@ommon assbyzg@&ob LobGgdnb 3MmMPabombaemgdl, 3sbmbalbdagd-
mmds 435306008 38 BgbmBgbal bnbsdy. hzgb go0dymam LabsdoMmmm o Ld3obmb3wgdemm bg-
mobygmgds, HmI bobadsMommm 3Mmm39L0b dmbsBomgqdl dgwns30sdn ngmmo dmbobamgmds
03 306Mmdoom, HM3 ©s0DMagdmEs MmammM s dmmseggms, sbgzg LobadsMommb ™ s gabsblbgda.
o 0dds ¢bs, 8gmns300lb 3odmygbgds domosb gxgd@mens MmMabs ©s ®sbbal sbmazal
035mbdbAb0m. Labadsmmmmmdn gobbabomagm baddgms Momegbmds dgbadmms ©sg3093sbmm
3MbBEmMmomgdom LEGSGNLEG NG Fmbo(393gds3y, MoEasbars gom33gmmo baddggdol dmggatg-
35 dgboadmgdgmo aobgds YRMmm EOHMMma© ©s dgugmbgdgdal gotmgdg [FN62]. s3sb;msb, dgbad-
mgd9m0d, 390005(300 035Dy 9390190 B0aMBol 33075935DMABL LadsmEmnsbmdabawdn, gy dbo-
7990L 94690mEsm, Moasbsz nbobo Bmgdsdmbamo s babsmoabgdymoary 3o 90056 dmbsbaeng-
mdd 30000mb 83 3Mm (390 [FN63].

LodBYbaMME 03 o @b, M3 gas(z0s by gobbbzozgds o30L 3osbY3z9@&NL GMowa(so-
@0 Imgrobegsb, sMsbemmb gdgmes oo ynMemmgds. 3¢sdsw, dbmangMon 3m3gbEsGm-
0 5060365306, HM3 MHmam (3 3gos300b 3baMEddgMgda, obg LobodsBmmmb 3gMbmbama 396
Robbgos dgmns(30al 3m@Ggbz00mb. LobsdsMommmdn dg0s(300L 353mYygbgdabsl ghm@MMMma©
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bobgdgs ,3MM39Lb0, BM3gmoi YoMYMBL Jobmbal Mg g3o6@NEMEL s JoMmommdbsgymadol
a36bmM(309mgds, HmMIgmo(z 3obmbolb go6gdg Bomdmmmoagbgmos” [FN64]. dgbodmms gb 080@m3
dmbs, Hm3 bmmmme H™Mabs © M3bbob EsbBMa3z0L s3nMgdsz 3o bozdsmabn smdmAbrs nb@g-
9b0b gobamgadgdmaw [FN65]. bbgs 398mb3z9398d0 800Rbgmes, Hmd 8gmas3nal dgbobgd w@ab 34u-
Logdal, 3Gm3gLb3n BboMmgms Fmbobamgmdal s Jsmmgol domagmgdol 3nbnggdal ngs Dgwdg-
&0 083530 0dbgdmes [FN66]. 0ol gdal qdmegmagbmds o6 ngm 3bse dogmm s 3mMagdmas
©030b g9056943980b sbgo aobbbgzeggdmm Imwmgmb. sdqosb 3odmdmnbsmyg, 08obasmgals, Gams 3g-
©05(300 ,35L594ns" 0l LbgsbsnMmsw dgognmes. anMmabBgdo Bosdgdgl, godbosfMnyzbyb omgso
»O03M 35 900" 5 ,35985M K35, " Fgns300b 3MM(39LBy. 3MMEmMads abss, MM v8g3560 3GIM(39-
Lgdob gobznmMaMgdad mzgnm dgmns30sL bambabbdg ngmbos gogmgbs s Loyyzgomgbm dmbagsma
» 03953005

dmtogo sb3ggd@n, Mmdgmog bygmb @dmob dgmansznal 3m@gbzoomal Mgamoabgdsl, s6ab
3bocggdal dgbadmadmmds, 3gndndomb 3Gmdmgdol gosbyzg@ob bsgmmsmn, d9dmddgogdoomo
396056@)0. doMom3bogmgdalb bab@gdsdo Immgzeby dmangmmo 3omabomgal godsmabasbgdg-
0o dogdaemo 3993900, GM3mada(s, 3smn sdMom, Mhzgnmm ©s dgnbodsdms ndsbmsb, Mabs(s
bobodamoem 8basglb bodms30sdn Imadmddgogdos. DmgogGmb doshbos, Hm3 dgoasznol 3Gm-
(39L30 3MBIBagMBALOL Ladmmmm gssbyszg@nmgdols domgdsdog batggdds, MHmame s dabo-
393, 9bms 355(36mdagcmb, Gl donmgdgb LabsdsMommm Bgbom agal dgdmbggzeda [FN67]. bbgg-
30 0983039096, O™ LadsMnmob ob Lol gds MmIgma(z Mbes 0gbgl 3sdmygbgdama, sMobmmm-
Bobmgabos, 930@mBoz IMods3mmMdabal yuGomgds bos gsodsbzammaglb Lobsdsommm wsegal
d99390bg [FN68] 08 3gmns@mEnl Gmmbg dbaszb gobbomggdda [FN69].

09) 3905305 b0 gomnFo 3Mm(39L0s, 3530b 3MMmMa3gdol sbemgdaMn gowsbygg@nbmgals
ol sbom bgmaol dmombmalb. abmgssono 3Gm3gbol obgMags Ji3g30L sboma 3o60dg8Mgdal
dg3mmadaboz anmobbdmdl; 88 bsgocmbmeb ©s303d0Mgdom, 0@ab@qdobsmgal doemasb 3bntn
0bgmMIs(3000 bym3obobgmdn. oo MM snbsfMxs dgons@mgdol [FN70] 3mdbswgdsbs o
LBogmgdady, MMI(3e YPMoEmgds Bogmgdo godsbgomms nm@abE-6om3mIsaqgbmals Mmm by
sbagmo §o3ob 3Gm(39Ldo.

3bo©0s, 356LsdMZHNYmM oym, H™I 0ol gdl mognsbomn 3mob@gdo Nbos bomdmgoaon-
boo LEMOsE 3obLbgsggdmm 3Gm(39Lbdn. dgmas(3nal dgbabgd dbafmn BaMdmeaqgboms s dgx0d-
HmMd0mmdob LobGgdab IMsgembBmnsbo godmz@amgdals 3oMHmdgddn, Joor gobbbgsaggdmmon Mbwo
98m7g3g0sm. dMmsgmagl dgdmbggzadn gb obg o6 3mbs. 030l bo(3zmow, MM s@3mM35Egdo dgons-
300L 3®mM(39L00L IMbsBomgms bomImBoggbmgdo ymayomnyzbab, om@ab@gdo [FN71] Lsgnmet
3L dgx086gd000mdals 3Gim(39Lb0b dmbobamggdem BoMmBmawagbobgb. dgxndMgdommdal 3GHm-
39b0b EEM3dn gogosbnmgdolb bdnmads dgdmbzg3983s dgmgasm gsdmacmm.

. 0y@ab@ab gomozyca sL3gdEgdab s 356mMbIgdemmdab dndmbamgs

90030b Bgbgdo, MmImgdomss 93¢s350 0MabBgdo bgmaddmgsebgmmdgb, dgx0dmmdomnm-
30b LobEB oDy OYMEBbMnm dg0ddbs [FN72]. Jgxndmdocmds Mmdma(z ox4dbgdemas 3mb-
30696(300bs s 6380b30gEM Gobow asdsfxg9d0lb Bombgzadyg, 0Mab@gdaol bogdnsbmdal sALL
Bomdmomaqbl. dgx0dmmdommdal LabEgdob EoEgdomn ®30bgdgdo, @og0lb assby3zg@ol oy
3MmMdmadnl dmggemgdal bbgs LoLEGY3gdmeb Jgwemgdom, gBgd@NGsE Mol gsdmzzmgnmo
[FN73]. 05 300b(3, 99 Lol gdsb ndnGmd 3obbgbgd, MHmT ogn Logmdamaw Nwgab ayMabGob J39-
30b 8¢6gdsb. dgx0dmHmdomnmdal bob@gdsb oo oL abEMG0s 543b s, Bonbgosgsm 0daby,
M3 dgx0dMgd0cnmdol Bobomabgds s 3mbznmgb30s ngsmuMoew 39domdl Ladsmmmasbmdals
dobombagzo [FN74], 83 yzgmoxggmb bomormmggda(z sbemogl. bdom dgdmbggseda, dgxodmmdomm-
30b LobBgds Lzgds goozob Gomamgdl [FN75]. 56as6ndgdnsb Rsobl, Hm3 0x@aliggdl dmal
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[EN76] bdotns 333mgmmdal 39 Jocs @ gabaznmo psdnMabldnmgds go [FN77]. sbgomo g4b@mg-
domMo dgrndmHmdocmmdol gmngs, Lagsfommme, babmgasmmgdsdn ag@mabdob 3Mmggbool do-
dofm 135803(398mmdabs s ¢ 3doymagzamgdsl 063936 [FN78].

39360 39850mdL, HM3 0l gdal sbgmn (3939 3oM@ad0Ma dggans, Hmam s Bambyem-
do, sbg3g 9899300, dgK0dMMInmnmdal bobBgdsdn s@bgdema 3odsmgdabs [FN79]. Lbggdo oembnd-
65396, ®™3 gL 3G 56 sG0b IbmmmE LobsdsMommm 3Mm3gL0bL LobGgdal boboemn, M8
ob dmgoeae LsdmgsEmMgdobmgobss 60dsbomdmaga [FN8O]. dgx0dmgdomo 3mgdgogds, Gmag-
ma(3 dgbodmms dma30309L YmBmdgm, INbmdgm s Lodyzogh ddmemasl [FN81], 3Gmdemg-
do@mMns Mmamz magob hggmm aofgdmao, abg 9Modgx0dmHmdommdal 3Mm 39Nl 3mbdgd-
bLEJo [FNB2]. 53¢s850 oMoommo 3Mod@ngs dmombmglb Mgmm 898 9dbEEgdsmnem dmdi3935L,
(3 g9emdmeEanby bomdmdsmg bl Mmmoom sGal dgbomdama [FN83]. ymggmo og@ab@o o3-
bmdngFgdl, Mm3 308smbs 09y o35L md30b0 Brgama 543L. 0MabGgda s3bowgdgb, Hm3 Dgbm-
a3 03s@o 339360, 3Mb3NEMbG MM dobatdy o ¢3359mBargdal asdmmg3s896, Mm3 Mbgzm
abgo dgx0dMHMdanmdalb gomgdmdo dmdomds, ,Laws 9gMgLos, gamabdo, 3GMmds, 9430 ©s (30-
60D30s gods@mbgdama” [FN84]. mye3eim 3g@n(3, 0bnbo ¢ 33symanmgdsls aodmmd3ze396 035b0b ©o-
393906 580m, BM3 0oL OL ©3m0sm (3030NMMES, FMEYAOSMYOHMIS ©S MMOSYYOH™MS
[FN8S5]. %96 xgmmdom, sbgmo (3930 9x6mm b306M0s. anmabBo baddalb smbgMabab nbgm dg@oxm-
90L 0y9698L, Bo(5 bomBmahfgbl dsc dg3@ g3 s ©MB0bs6GNE dbgdsl [FN86]. dmem 3gMome-
do Lo gmagzadom LogM(zgbs s J0bmBn3gddo(3 babssmdmgamdmngzn dmbgdal 3Jmbg oMol b
Lobg EM3nbamgdl, Mos LEMMgE dgxdmHmbocmdsl mbgsdl badl [FN87]. sbgm dgxndgdom wo-
3m300gdmgdsl badsmomal bgmmadogg 0bgcas3qb, Moz mogabmegsm nmgmgds 3mb3n&gbzo-
ol 394360L domnbbdggae [FN8S]. Lgmogb@L sLBsgmnsb, Gm3 3mb3nMgbG Mmoo dgommomemmans
60l ogFoonmo bobdgdob gmmo s JMbgmad@ ol Imazsmgdol yzgmes gmMmIsdns gows@sbo-
o [FN89]. 30Rbgmmos, ®m3 ol 0bongnmgdo, Gm3magdoz Gemdgb 35d6dmem 3oMmgbym mgabg-
3908L, o6 g560(30056 Mb53dMMImMI0L &qbwgb(300L bogmgdmdal, oyMaomane bymmada bofmds-
&q0sb 569396 [FNIO]. oy Dmgng@mal dmmbmgbss (33momagdgdal gobbmmsogmads o ogmab-
&9%0b J(3930L Mgxm@mdamgds, ©sbygdamo nnfmoEogmo gobsmmgdom ©sdms3Mgdamon oyGan-
aemo gmogom, [FNI1]&s dodstommgdoms 3oM3390mo 3(309mmmdgdo 99339 9Mbgdmdl, Lbggdan
RO 30093 MOFNRMEY6, MgomaFo Mol o) 36 gb Mggm®mds dgbadmadgema [FN92].

dobgegae 080bs, HM3 Lobsdsmmmmbdg s(330L @oMmbgnmaw asbbm@(z0gmgdal 3mb-
398300L Logydggmo Lobbemal LadsGmmab Lob@gdsdn hogysts, ngn Losgmgs@m 3MogGozolb
boBoemn gobs [FNI3]. sbgmo 5396580360 Joamds 0dmgbow gobsgm3gL, Hm3 s3m3zs@nb dogm
dgLbobemgdgmo ogomgds bomdmymagbmom ©s dgyydmgdmomasrs 3o 0gbs dohbgmema [FN94].
Bmgngmmn omobGob samgbommmdsed obgo bemge@ml dosmbos, Gm3 ,3GmMPgLombsmnd3al™
LEObEIMEgdab Fgdmmgds > (30 gdgmo aobs. PMgobamzgal s3gmos@Gms Mamddolb yzgmes sbm-
(309(300L dg3mdo39849ma o43L 3MMaMads, MMl 3absbos s3mM3sGMs 390 3Mmeygbombarmand-
dabo o bsgmgdo bgdmdab dOHNb39mymas [FNIS]. megebasbmds, Mmdgmoay doMomsmsm by-
©a306Mmo s bgmmzbyMos, 13g@gbo 0abmMamMgdymoas 3Mog@03zsdn, asblbsgnmmgdoom 3o
Mmdo dgbmn30bs 8 365bmenMgdowa bysmgdal LognHmgdal godm.

Jgx%036mMmd0cmmdob bob@gdsdn gobbsgnmmgdom 3GMdmgdn@as ob, Mm3, Bmangmoa Bybal
dobggzom, bgdssMmmmos sMs3gmnmbobabngfn ©s 3g@mggmdady ogndbgdamo 43939
53sb ybs(s3 nbgma §gM3nbgdal 5MLgdmds 838303900, Mmammasss “9bgMaogmo bomdmdsw-
39b6emmds”, mmBgmoai ymzgmogol sMos 9x894&cMa, 8sm dmEal dgxodmgdom LobGgdsdas 3o.
396mbgdal 1898 gbmds, MmIgmoa(z s3m3sGms J3g30L Babgdl g gbl, dgmagboemas 03 am@ab-
890l 3ogM, H™Imgda(z 0(3930696 0bnzoms NEBmgdgdbe s mogobngmgdsl ImMomuma ob-
399&0bL gomzgamabbobgdol gomgdg [FNI6]. sbmm36580L LbmmMgo sbgomo Godo gobrs 83g6n ol
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3@3M3dGMS sbm(305(300L (ABA) 36mgzgbomemo 3obnbobdagdmmdolb 3mogdbob 3mmgmal Boboemn
[FN97].

9933569399, Hm3 dgx0dOMdonmdob Lob@qdsd hoymysmabogydggmo s396M030b s3zm oGS
sbmzns300L ,90035-2000% babgmoom (36mdaema 3mBaboal 80 3gdndoggdam szmisGms J39-
30b dgdgobgdgm bgbgdl (ABAEthics 2000 Commission on the Evaluation of the Rules of Professional
Conduct) [FN98]. s6bgd¢mo dm@gmo 053830309, 0330 LaBobssmBogam goM0sb@o oMbg-
dmdes [FNII]. sgm3zs@ob bgogmomodg@ol ndmybzgmbsgmagsm go@emgdmma [FN100] dbm-
mmE 9Mo0 (33m0mgds 0gbs dg@sbomo BaMdmswmggbgmo og@ab@ ol dodsmom. gb aym wgcm
®h935, 30069 o35 ds, MMMl 0obobIo@a(s, v03M3dBL og30LEMs 3mogb@abomzgal @segal
B gMbo@nmmo gos6y39@0b dgbabgd nbgm@ds300b Fobmegdol gomogdmmgds [FN101].

Ima3ats3qd0b 3Gm(39Lb3dn, Bgdmambadbmma Babgdol gMm-gma be@ds (4.1.) dmbom-
3960 bodaMomal LEbEIMEG AL agzmagabmdlL [FN102]. 96 300093 ™30 Beol bab dgdmdsggdamem
3Mmad@dn sMbgdmdmes @gdamgds, MmIgmacy 3880mbbydalb gbgdmes[FN103]. ngo sdmdsmagl wo
5395306y gdnmgdom Rosbs3gmgl [FN104]. 3m396@emgdo bdnfmom dmmadamsjgdol 3Gm-
(39L30 gomd s 3mEygdoc JgommgdL ogdomam BsM8maRabl. Jogmbgmsgsw ndabs, Hm3 o6
39866mdo ,,d9mobbIgdols Fmadams3gdadn”;, Medgbssz ob badyomgdslb sdmgszlb Bamdmdsco-
396 gdL s Fmadsms 39dsdo Rofmommm bbgs 306gdL, dg(30mB3s30 3gny356mb Lbgs dbatggdn, ngn
bm@30b gomamgddo MRgds @s 33megs(3 Jomgdamos oMo 3@ nioda [FN105]. Dgdmblg-
69dmmo o6 dgadmgds Rsnmgammb LB sbosMEGowm dgmns(3053dn, 3Mm39L30, GM3gmo(s s3m3o©y-
dmm0s 30Me306 s babom 3m3mbazsznady.

sbgomo J393° Igos0ob 3mb&gdLEdns goownl. dgmgasm dgmnsz0s gobabamgds, dbm-
mMME ©5 IbmEmE, Hmamg dmemsedsmszgdol bymdgbymds — magobgdnco sdbdomg dmmadoms-
3909, 33dmE0b, H™3 Moz 3omgdamons 30300 IMmedsms 3gdsdn, Momss @mMbgdwmg dobamgdas
5 3M(39mmgds odbdoMmg Fmmadamszgdadyis. gb abysbs gBnbssmBogands dgmasznal doo-
03 3M06(30398L. sbgmn Boam3ds B0 ozb 08 boymazngm Boswsgl, Mm3gmbg s brgds dgx0dmHm-
doomdsl Im 3mgdmmo gosbyszg@nmgdgdal domagds [FN106]. Rgdbg Hm3 ygmgnmoym ©edm jomg-
o, s dgbadmms Lbggddgws(s, 30039 Mngdn, dg3(33mo@o sbgor ,dgmsbb3gdsl Immadsmo-
3900b 36m3gLb3n”". 080L gomgzgamabbnbgdom, HMI SoMmsedaMa dmmadsmszgdals MIMsegmagbmds
333 303@0batgmdl dgxadmmdommdal Lob@gdalb 3m6@GgJLE 0, gbodmms ngn sMARL abyg,
Mmame (3 560b. dgdmnogs dgadmagds aedmgaygbma bimm 33067 3gos300b b 3GIMdmadal go-
ogmab Lbgs, sMs-dgxndfgdoo 3Gm39L98d0, Mmammazes 3mbLgbLbybolb dombggs ©s ©sbsd-
dEm3emmds [FN107].

390005300 M0l 3Gm39Lb0, HmBgemaz 3mombmab o bagnmmgdl 3ogs d3ogome Redmys-
m0dg899 5bMM3bgdol — FoMmmaLaxmmgdobasmazol @sdsbabosmgdgmn dg3@g30 sbOM3698abo-
356 g5bLb3s39800. BogMs8 MmEabss dgns3nab 3Gmzgbo dgxndMmdocmdal Bnamadsl dgmgm-
0©, 3mbEs 30b0 msbmds. HmEaLy(z 393mMbB3gdor 5Mbndbye LabEgdsms Jobbydl, Bngwozstm
ob336030g, HmMI abobo aobbbgeggdamos. dgxndmdocmmdal LobGgds (300mMEL ssaNbmL
Lodsfmmg, d90bsMANbmL Mgmgdgdo, 3sbLobMzMmML LEMMa ©s d(3oMn, s PSLaKML ©sdbsds-
39 89053000 3Gm3gb0 yMomgdsol 8dsbzomadl 068gMgLadol aanbady, 3GmMdmgdal go-
ogMab 3Mgo@omm bgMmbgddy, dbomggdals domongmagdom smgnmgabs s dbsmgmamgals dabe-
033 353mbagomdg [FN108].

9L 0bmgao®o ©s NbogsmyMo mg0bm 3o Rsbbdnmo ngm Jgxndmmdoommdolb ©s 3mb3y-
96(300L dggemn 03060l MG ggmadn. @sngotas dgmnsznal 3m@ab(zosman, Moz Bob aobsobbzazgdl
dgx0d6Md0cmdab mEgmobagsb. dgogasm 30, 3gmaszns gobabamgds, Mmame (3 Abmdado babe-
doonmm 3Gmzgbo [FN109]; 0o sgm3o@gdo, Gmdmgdaz 3em0gb@gdlb Bomdmawaqbab, 83 Lobg-
3530 93basgLbgdnsb (36360 &Yo330 abzgmm 3amgdl [FN110].
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3035Rb0s, MM o) (30mgdgmos g30bolb sbamn gnmdmoal godmygbgds, oy a3060s, HmI mgo-
6m3 dmem3g 303m3masbmb megabo 3m@gbznsmo. g0bol gnmdgmo LEmEMgo ol 3oMmsdg@ Moy,
MmMBgen(g 99omndgdl sgm3o@b Ji3930L. dgbodmgdgmos s@gm3o@ 0l gbsmal dmoagaznmgds
obg, ®m3 damgdo 3magd3656 (3b3Hgdng0m. ;yd(39, Lb3gdL dnshbosm, Gm3 1dg@ gl dgdmbggzeda
bogomms Bmames 8amab, sbggg (363600L bgezbaw dmdzgzs [FN111]. 8gmns300lb 353mbggszeda
0565336MImmdsDdy MM0gb@nMgdamo, 3b360L dbasglbo J39399 J0Dobdgbmbama. oy b3gs0g0-
3060 g003d 046935 35bbabrgENmo dommgol, 3063 hoGmgmas 05653dOMBmmMdsDdg oxdbg-
S 363930, 3530b dzgemo m306m(3 dg39m 3060 FMdgmadn o6 gonndgds. dbasgbo Bngm-
3o oMbgdmdlL ogMoeoym 3Mod@03zsdn, Mmdgmai dmazegh 3mbgmod@ol dmagemgdabs o
36mdmqdnl googMmal MmamMs GMowozomm, sbggg 0bmgszon® doamdgdlb. Mmam s 0gozn
339106905, mM03g LobEGg30b FgbaMhybgds dgbadmagdgmos.

IV. sbsma 356mb63©93mmdab domagds

obobgmadam ™ LabEgdsb dmEab sMbgdmmo bbgomdgdab gomgamobbnbgdom, Rbwgds
30obgs: bagomms 30 sbomn s 3obbbgaggdmmo bmmdgdo sbgon gobbbzeggdmemo dmogmal boby-
mgdo 3mboygzeba? medmago 3Msgd@ozmbo an@ab@al sbfom, s3m3s@gdds Mbws nbbogmmb gsb-
bbgo398m0 LEMSGgangdo s Gogddnge Jgonsznnl 3Mm(39Lbda aod8mbaygbgdmaw [FN112]. oyd(zs gb
abgzg 3OMAMgo@MGns. 8936 3MoJ@&03mb anEmab@L o6 Mhbogds 0bGgmgbo dgabbsogmml swgmgs-
&ob 3MogBo3zob sbamo s 0bmgssogMo dnamdgdo, Lobsd of gdbgds bszdstnbo dmEogszns, HmI
3MbgdmdL Bmmbmzbs s FbaMmn dgdmbegamn ndMmgds. s3Ms3G s Lydmasmgds bdoMsw 96gM-
309oR gboboomdrgagds ym3gmaze® (33mnegdab [FNT13].

sbaema 306mbgdo say(30mgdgmns. 3obmbgdo 0MabBgdol J(3935L 53MBEMMEgdL. bLobsdwgaemg-
do, 39bmbgdol aodmogmgds s domadn dgbgmes y3gmady 80bobdgbmboma 894060b3ns anGabEnb
J930L dgbozzmgma. 0bobo MRmgdgdbs s mdagd@mmdsl ow 36n03369mmdsl s6nggdgb. ov-
0b@gd0 IDo@ 5056 Jg(335mb J(393° 3M@BO(3069899m0 BgLbgdmseb dgLbedsdnbmdadn dmbeyzseba,
30007 553354MB0mb J3930L s0LEGMOJE o, bLydogd& Mo dmmbmgbgdo [FN114].

MROM 3903, 903M39BB0 3oMas® 0(36Mdab s gMagd0sb 3o6mbgdlL. dsgsmomar, bambmmdo
09000 356somgdol (CLE) gobogmdgmadma go6 339mo 3Gmamadgda 0gbs dgdmomsgsdgde-
0. obBMds 53 3MMaMadgddg o6 nym a0, babsd babgmBBagmgdds ma(396Damgdal gbsbsmhe-
693 o6 Imombmgzgl 3obbobdmzEmma CLE-0b bascmgdal Gomogbmds bgmabswda [FN115].

LbMAgE 330@MAT, Bomai Moo JgxndHgdommdal gs3m3Mmnsbzgmo 3Mog@n3ob ebgMags
3905(300b 3Gm(39Ld0 LobEmgdo Mbos Imznglb 3Hmaggbomma 3sbybobdggdmmdal 3megdbdo
(3300 93980b 89339mdom. Bgom@o (33eomgdadol dg@obs ,g00 30 2000“ 3Gmgd@do ¢339 g 30-
6gdgemas [FN116], oxpd(30 o6 o0l 330960 goegbgomo dgbadmgdmmdgdl, Gmd 35036l (30em39
3Mb(39983(309, 0bos(3 B gdoma 3mmgdbo 03 0FMabEBgoabamgal, Mmdmgda(s 3gx0dMMdocmMdol
356939 boM3momaqbgb mog0sbo 3mngb@gdl. 530l asbbmEmzngmgds dgbadmgdgmoas s@mbgdmem 3m-
©94b30 (33m0rgdgdol dg@&sbom. dgbadmms 39mgbo agmb  sbamo 3megdLolb domgds, Bm3gmo(s
0dmgdggdl dgns(300b godmygbgdobol. gb o6 sl sbamo Mg3mdgbos(zns, Moasbsy b3gnsmo-
Bgdmo 90030l gomzsmabbobgds s 3mEgdbgdal sBbgdmds ¢339 bs3dame Babomabgdemmos 3Msd-
&03530 [FN117]. 3gbodsdabo ,&gb@n” 0dabs dgbobgd, 1bos ©8333000M0qb 01 sfs gobbbgsggdmmo
BgLgdo, [FN118] 8gns(300b gogemaman od3b s 3sbuybo mse@gdomas.

Bmads (36mdamos ob ©ofMgd@nggda, Hmdmams(z J3935L 3o3mbEMmmmgdo. gMmn dbMog,
dmEomo qxmm Bgbgddgs oxdbgdmma [FN119]. Ggmogosl, Gmames babyoblb Gm3 dgsbg-
Mo, ba@mbanbmydolb ¢3gGgbmds Bgbgdoms s GMon(30gd0m bymddm3zobgmmdL. gsbsmgdal
Lob@gdsdo bdnmns dbgsgbo LEGSBEIMEGgda. sbsmmannFoss anMmabB oMbz s ayMooymo

B2392GIGL bEIRIPGO06s3. 0gMorogero Fogam@IGeb bErgbGse m0mdol ,@o3Mma-
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0390mm0 56056 s sbam Bgbgdlb Ibmmme 0Dg3069d96. g 56 sMal 3obmba, Mmdgma(z dggbg-
35 dgns(300l, 8 mmbmgbs, Hm3 LEMLH6EGYdS 50m30LbMb gobLbgsggdmmoa NbsMgda 56 Jogm-
3900, 35300, LagoMmomms, MmMA ¢dg@&gbmds 53sL o6 38839098L. bJam dgdmbzgzeda, onMaomeo
35650 gds ©o0b@gMaLgdymoas LGsGNLIZML dgbomRnbgdom, ndom, Moz ¢339 0gbs gbBagmo-
mo s gadmog@gdamo. gb 3o 0bmgsznaboda Bobssmdogamdal bmyngf Boswsy 4360b. dgwg-
350, 0Moonm 3m@amelb mhbogds Mgemama 068 gmgba, dgnbs@mhnbml dgxrndMmdomnmdal
LobBgds [FN120]; 5990006 0dm30bsty, 3ob33boom, Hm3 bogaMms sds@gdoma dm@ngso(3ns.

bobgmddmabgmmm 360630390 gongal bggmmaBo dmEngs(300L ndznsma dFMEAL — mdg@ gl
dgdmbzg3930 drmmsgl oMol gdal J3939b. 3085Rbns, HmMB Fbmeme gmozolb Ladysmgdoom yzg-
M (33m0mgds 3gM ob oM aobbm@m(z0gmeads. 83 bgbgdalb dgddbsl eds@gdoma doemabbdggs
LgoMgds. dogsmomem, bmgngfmn Aggbasbo (300mmdL (33momgdgdol gobbmsogmgdsl be-
35635650 gdmm Loddnsbmdaon.

bodamormals bymmadn LEMY6EJEds dgbodmmms Bonmmb gobommyds, dogMsd dg3c God-
&mMEmbge ©sdmzngdnmo ob, oy Medegbsm gBgd&nMo 0d6gds gb gobsmmgds. mozsednMmggmsm
LENI6Ggd0 bym8dmgebgmmdgb Bgbgdom; dsma by@gamas RsLB3EBYE 3obMbal sSGLL s dogbe-
©oamb 35b. 3gmEg Byl LEYMYbE G0 BoMgaMmoMgdgm BmMIgdL 339 5300600 Logdnsbmdsda
04969696 s 36mdm 3960l 3@ qgbmdabg 3abmbgdl nmgdgb. oy o6 5MLgdmMAL bgbo, Gm3moms(s
dgodmads b3gog0gnc 3MbEJLE3dn bogombal ao@sbyzg@s, bobEsbeb ©ab3bslb 83909dgb, Hm3
53 3g8mbg93930 gb 3mb3MgE Mo bogomba bagMmme o6 scnb 860d36gmmazsba. dgmerg dbfng, do-
Mbgsgem 0dabs, Joombggl oy oM gb 3Mod@ngoe o BaMds@gdsl, badsmommal bymmgdda wo-
doxgcgdgmo LBsgmagdolb dgomwo LbmMgm 3mMbinMgbdbasmasbmds s dgxndMmdommdas
[FN121]. 5308m3ds(3 Ladstmmmob bgmmgddo sbeab, sMsdgxndgdoma doamdals gadmngfmadol
33069 abbGoGMMbomuMa JNMmENMS 3OLgdMAL s Ibmmrmme LadaMabdocm dmagmogds. dg-
bodg 860l ob, B3 Ladsmaoab bzmmab LEMYbEgdob 3oMmzbmma M30bgdgdo Jgx0dMgdocmm-
30b3gb 860l domgzoemo [FN122]. badmemmme, 08 dgdmbggzgddacs 3o, Gmwabsg bEYgbEL Lo 3-
doc0bo (3m@bs 9943L Bomgdyman, Mems gM339mEaL s LEMGN Bamdmmagbs 3dmbogl Lbgsmsbbgs
LEObEIMEB LS s MbaMmgdals dgbobgd, MmAmgdaz dgadmgds godmaygbmb sMsdgxodmmdom bo-
&19(3099830, 83 bLEGObEIMEgdal s MbaMmgdals 4o3mygbgds ymggmmemon® 3Msd@ngnm bodysmm-
do angabgdgma MAgds.

3mM3nmaM0D(300 @S 5bDEONMYs 393600 M 3nEgdma badydsm bosmgdolb Momg-
bmdady. o bogddggdo gosbywgds s dmagzemmads, dgbadadobaw, bszmgda oMaonmo Lady-
domb g0b9305 04698 LagnMm. g0l smBgMbsG MmO a50s6y3980b dgommeal 39360 ©sd (3390,
MmEgbsg 98 3gomeab ©sbgMmazabsl dbgesgl @edM3mmadsl sbywgds, bodL ¢bgsedl, HmI 3dsym-
Boeo 3mogb@gdo 9396 odMNMBgd056, o) 3mdsgemdo bbgs Ladsmmmgdfngn 3Mmdmgdgda go-
@hbgdom. @dm g, gosymazomo 3mogb@gdo bbggdba dgbmagodgdgb 03 oMol gdl,
MmBmgdoma(y 3symaomgdo aMRbgb. Momasbsz 963 3gdmbagmal 393306980l s oG (3 3emo-
96@5 80850m3056mdals DAoL Lagombo Kxge 303 o6 3M0L ®Y339G MM s §330MoNS®
dgbbogmoamn, s80@m3s(3 gb gds xaMxgMmdom mose Mhgds.

0000 3MogB03d 33mmoeg dMagmamss dgxndMmmdommdal gmagdgb@gdn, sbygdmmao
3096@930L 3m3mzgdom ©s 3g6smRnbgdom [FN123] odmagmgdemo magom dgxadmgdocmmdal
3Mm39b0m. bLENEI6EGgd0 530l gbBagmol Mmeg0sbzg 0Bygdgb Lodstommal bzmemsedn [FN124].
MmEgbsg 0MabEo ,0393L” babsdsMmmm 3Mm35LL, gb NEoEgbo EEgLLLBESMmOs BoMobogab.
dogM33 o9y 0Fab@o dbmeme Logdglb og356gdl, 3odnb Abgsgzbo Lobal dgoda o6 ndsmmgds, dog)-
bgogem ndabs, ®m3 Lobsdwgomagda baddob Imazecmgdol dgmgan, Lobsdsmmmb 3Mm(39Lob dg-
©9a3mdb dgsMgdom, MmamMs 3mngb@obasmgal, sbgzg BoMdobasmzgal, Mgmm dmdggdosba nym.
5396030b dggmngdmmo 3898 gdal oL@ n300b g356§0dgb@&3ds dg0dxmdags abgma 3Gmzgbo, Mo-
Lo 89d39mdomsy 8396030L dggEmgdamn IoGgdalb s@3mM338gd0L dggobgds dndnbasmgmdl
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36mdmgdnodal Imgagzemgdabs s boddgmes godmmmal gbofmgdal dobgogam [FNI125]. gL obgon be-
bols dnamdss, Mmdgmo(y bogmgdsom GMmowaznnmo doamdgdl Mudm JgGow oxsbgdl, Mmdg-
ma(3 obg boagoMmms mg396mgem dbmggmomlb 3Msg@onzoda [FN126].

0G0 3Mad803zsdn sMbgdnmo dgrndmmdommdabs s 3g&mdgmdal 3G0b(3030l o6-
LydmMdady goM3zgPmo MzambadMabom ©sdM3ZoEIdNMOs 3BMPILOMBIMOD3ol dmmbmgzbol
BES. 353653 075(3 30 39M3g3Mm0 Nmabbdmgdss (33tmomgdgdal o 30mgdmmdsbs s domn 3ob-
bm@ (309 gdal dgomedg [FN127]. Ggomam 3Gmdmgdem MRgds, o) Gmam mbws dmgznygebmm
LobEnmgda (33mamgds [FN128]. 53 3035mb doggszomom 3ombgsdwey: 1bos g0ddsmo sbgm Lob-
&93sdn, oy sbamo Bgbgdo ¢brs dg3436s0m.

sbamo o 3MogemayzgMmzabo gmognma bmmdgdolb dgmazedgds asbbasbmagmmm L3gznamady-
e 3M0g@ogem bygmmadn o6 G0l bosbemg [FN129]. dsgomomewm, bLamygsobm Ladstmmamda dmemgs-
B9 09M0bGgdo 3odsmmaggb obgm gomogsl, BmIgmoa(z bobommdMog oxgMdbgdamoas ©sds@gdom
356b0em393%g [FN130]. go030b bbgemsbbgeggsto Bgbgda dgdmamaglb as3m@mgdal, babmgom, bogs-
obobam, badbgMm, bamgebm s gomgdmb o(330L 3o6mMB3gdmmdadn [FN131]. 53 ©obgnbogd-
do bagmmobbdgzns 0dob smnsMgds, H™I (30m3gnmo 3mEgdbob §Bm860336gmmzsba aodmygbgds
Y39 bLggOmb 3Mo]@n3odo bomda@gdgmos [FN132]. 3543L bobowawgds, Gm3 oy o3 3Mad@ oz
bgPMadL, Hmgmms 3G gbmdss 9domdl dgxndmmdom LobEgdsdn, bfoMoads ©sBM30gdg-
™o 6gbgdn, 35306 5@b0dbyymn Bomdmmagboro ¢bos 0gmb dgons30da(3.

bbgoabbgs Lobol gedmzes [FN134] Ros@oms 039635 6gbbo Mmad3m3mMm@ds 0ol wabawag-
bo godsmomgdmmos o9y 56 sbamn s 33080m gm0 3nco bm@mdgdal gomgamalbabgds 56 6gbgdal
a53mygbgds L3gz0x0396M0 LRgMML onFooym 3Msd@ngsdn [FN135]. @dmsegmgh jombgsw MRgds,
0309650 (3100 3Mad@03ob dgbedsdobmds gongal Mbogg@bsomey® dmmgmmsb [FN136]. 8gw0ns-
300L bggg@man, Las(s Js@gMosmMa 3obmbgda (badsMmmmgdmogn 548 gdal Rsmgmoam) 8basgbos,
09350 3Mm(39L0 0dgbs gobbbgegwgds dgxndMmdommdal LobBgdsdn bomMdmoagbamobsagsb,
®m3, Bgdo 8D, o 9boggMbacn® gmozne bnMdgdmseb dgbodsdabmds o6 sMbgdmadl. dgmasznal
3Mm(39L0b 3oMasm dggobgdabsl bammaw Rsbl, MM Mbomgdn, mMogb@ofn, gsbbomgal 3Gm3gLo
5 dbamnbn ndgbse gsobLbgszqgdemoas, M3 dgxodmHmdommdal bob@gdsbmseb dbmmmem 3306y
dbgogbgdes [FN137].

dofomo 300bzadg oe@gdomn 3sbyybo 0dbs ao(3934emo — ngo bsgmgdew dggbodadgds bo-
ymzggmmdsme domgdam Impgmb. Medm3m®mEds 930b dgdmga aosg3094356s, Mmam 3 ngo xBm-
8L, ,3gmAg 3mabal” 300bggddg [FN138]. d930ga0 mobo ©sds@gd0mn bogznmbal gsbbomgsl
dngyogomo L3gz0omadgdamo gongzob 3mmgdbol Rsd8mysmndgdsdwy. gb Lagombgdas: 1) sbomdg-
5 3659E03mbgdmab go63gmMgdoma dmmadadggdol sMbgdmds; 2) nn@abrngznal dGggda; 3) 3m-
©34Lob domada Bgbgmob godsM@nggds s 4) (30m3gamo 3mEgdLob sgdocmn Ibamggdals s6mb-
obmbs LabgmdBogm Mganma30980b Nammadgmymegoom gs3mbzgnm bgas@onm sb3dgd@gdosb
dndomongdado [FN139].

03 Ly 3MbgdoEsb 30Mzgemn dma(303L abgomn 3mmgdLbol s 30mgdmmdsls, Bmdgmoa(s s0bg@mb
dobomgd J(3930L BmEgmb dsmmz0b, 3063 88 bggMmdo dmezgebgmdl [FN140]. ao3m@®gdal bo-
doonmol dogomomol 3mdggmndoom, Madm3m®mBo 53@30(390L, MHm3 MHmEgbsg sbamo s godm-
(3090 0M0LEG b0 3M0G0 MM 5Mgbsdg go8m@nsb, s 30mgdgmos 3megdLbo, AmIgmas bago-
A g0039m 09y Jobomgd J3930L LEObIMEGGOL osagbL. gb GabGn dgwos3nsbas Jogbosag-
do. 3936 09Mob@L 3mogb@al dgeos(305d0 BaMdmIsagbmmdal godmz@amgds o6 543L. ano-
oo B3Nm@g@nb sfome) yzgms bLENY6E N, sMsdgE dom NAMZmgbmday o oM gowol s-
30b o gMboGommo gosbyzg@ob 3umbgdl. obobo(s 30, 3063 LadsGmmal bzmmsdn @sogal sem-
&9gebs@ommon gomabyzg@nb 3gormmb g(36mds, 3Msegdnzsdo dob go@emgdobal ndwmgbsw dgndemg-
35 503696 50bndbmym o LobsdsMmommm dmEgmb FmEnl sGLdymn go6bbgsesgdom, MM msegswm
3m(39b0 dombg dbmzgsebo s@mdmAbogl. ghmawgmon abs 3mbEMmLENL dgbebsmhybgdmaw 3g-
©05(3000 3Mm(39L0L J(3930L 3MEggLOL dgdmmadss.
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03m3mMGob 3bFom, IgmEoonMoboogiool 3Gog@ognmo Lagombgdal gomgamabboby-
dom,, bobgm3bogm EsnbEgMgLbgdmmos 0ol b gmoznma Babgdaol ebgMazom. MHmame(y cmo-
(39600l a93(3980 3060, ymzggmo Labgmdbogm 3obybabdggdgmos sgm3e@gdol Dyosdbgwsg-
mmdadg [FN141]. 3@ obsobgmdbogm 30ad@ngob ool 3Gm3gLdn, gadm Gonmbsmama ng-
69ds ba(30mbamm&n 3mmggbol domgds [FN142]. dmaswn 360b3030b 0obobdam, s@3m3o@L Nx3-
m9ds 343b msgabo bogdnsbmds gobsbmmzngmmb gfm d@o@dn, ondzs dob dgndmas sbgzg go-
3mz0@gb 353mE@Mgdobmsb s 303d0Mgdam 63d0b3ngH Labadsmomm 3Gm39Ldg. [FN143] gb dmeg-
0 dgbadmms snbgMamb 3gns30odn(s, Loz, NBRO™ 3ok gMgdgman dgadmagds nmgsl, stro-
30b LgoMgds ma(396DaMgds 3gns30sdn dbomggdol Bomdmbewagbow [FN144]. bdomawm dgmns(3o-
ob 3Gm39L30 dbaMggd0 s domo BaMdmdaagbgmn oMol gdo bbgsabbgs Lobgmabogmoab stin-
86.5308™3 Lobgmdbogm LabrgMgdl 3gwns(znnbomzgal s@bgdoma 360d3bgmmds o6 odgb. bdnfow
39w05(300L 3Bm(39Lb0b bbgs LobgmBBogmdn asdsmmgs MRM™ dmbabgmbgdgmacs oMab. omGabo
Bomdmdaagbgmnl J3930L Bod3omnggmo mbagg@bamamo 3megdLbo oGs dbmmme gu9dd&neo,
5033900 BO™ g@ow dgbagggMobo(z 0gdbgds 3Mm35Lab yzgmes 3mbsbamabamzgal [FN145]. bobeds-
e 36m(39b93g 3gs(300Dg Fmmbmzbol DNl 30MmmMdgddn, o6 3MLYdMAL dommdbaxmg-

3ol mEgobm, Gm3mob onmabongos sbgzg 3930 EImEIdMEs 30l S gMbsdomm gosbysg-
&oby(3. 9Mbgdmmo bamzgbo s 30emgdgmb beob dm3g3mma bsgnmbolb bm@dsGonm Mgammatg-
3ol 3009 ngabamzgal aobbs 3mmmgdoo 3603369mmmzg60s nbgmo m3ndgb@gdal dgdxdaggds, Hma-
mgdaz 30dmygbgdymo ngbgds 3gwns300b 30dsMmgzal sanmol dombgosgsw.

Go3m3m@mGab &gb@Lb oy dogndtbogdom, dg dmmm Mm@ bszombl gMmow asbgobamag,
0035653 MM039 00035m0bbabgdlL Lobgmdames adamsblgdsl. ghma gbgds sbamo 3mmgdbal wo-
bgfagobs s 03m7g3ggdal bodsMGoggl, dgmeg 3o asbobomogl, Gedwgbsw dgadmgds sbgmo
361598030L ©o@gdomds 36509335 3oIBMbmL 0yl gdnbosmzal dg3mmadymo sbamn bEsb-
oM Bgd0oc godmbggymo bodbgmaggdo [FN146]. 39 Lbgsggzemaw 308 9ym@on, dgns308da dmbsobo-
mgnomzgob bbgomabbgogzoto bsbsddmgmgdalb obgfMags s godmngfMgds o6 04bgdmes doM@ngo
Logdg [FN147]. ¢odfogo @odMzmmgds s LoMommyg 0dbgds gosbomoba, dogMmsd oy 3ol
aMdgmgonsb 3gMb3gd@ngodn dgzbgoogm, womgdomn dgogagdo, MHmdmagdbsi dogomgdm
[FN148], a5056mbol 50bndbnm 0886 3mmgdgdmeb dmdmmom asdmbzgmm mbnsdm3zbgdgdl.
Bogmo 046980 domablnl @s(335, 3ogMsd 33ndmd, Mm3 o) bosbemg o6 ©snbyfMagds, 3gwns3nsdo
Lodbgmaggdo 33mo3 00MLYdgdL. gmas(3ns, Mmame (s 33ognme Rsdmysmndgdamoa 3Gm(3gLo0, dme-
0b:nddgds o ghmogmmn, Moz dobash aMRgds, 0d6gds ab, ™3 3ol YdMsmme Bobobobsedsm-
o 30m (390D 3mmadems 3gdal babg gd6gds.

V. 6563m350a96mab gon3s 50539 x0dM580mmdab 3Gm(39b3n

dsb dg3ga, Moz hodmgysmndonom dgeosznobmgal s, dgbadmms, 3Gimdmgdol dmagata-
dab bbgs Lodmamadgdobomgol sbomo s asbbbgsggdmma gomognca Bgbgdal s6bgdmdal s 30-
mgdmmdodyg [FN149], d930ga0 badogxns, 3563bsbmgmmo magaw gb Bgbgda. Bmameo 1bos agmb
9L Bgamma(30980? Bmameo bws ngmb gmn 3ol 3megdbo? MmamE Mbws dnsbmmmb o3 bgbgdds
090bE L Lomsbom nbxmM@mIs(30s 3gns(300d0 BaMImoaqgbmmdal dgbobgd? 3y of 303 30-
(390, ®m3 hggb dgaazadmos 583056930l 86 doma doMamsa 36nb(3039d0l dg(33ems [FN150]. dg
3b303 ombgol, dgmdmoas oy s gfm 0bogzarl, Mm3gmas M0l domnsb Imbmdgdyma sgm-
39¢)0 dgx0ndMgdomn goaqdom, ndszEMmmMmuma©, Imomamb 3ofmao bomdmdsmggbgmol Mmea sfo-
dgx0d69600 3mbEgdL@&3dn? [FN151]. ool os doamdol dg3gems dgbadmgdgmos bL3goxogy-
&0 bgbgdob obgMagzoms s s 33mddgmgdom [FNI152]. gmognco Bgbgdo dg4dboemas dGagsmo
©b603bmmgdao [FN153]. 3085Rbns, Hm3 og30mgdgmos yufomgds dogdi3gb 0g@omgdl 03 ag-
®0bBgd0b J(3939000L LGB E 0L dgbedydaggdma, MmM3mada(z 5ModgR0dMHgdommdam 3Mm-
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(39L93bg BaMImIaagbmol boboo g393m0bgd0sb. ayMmoommo gmogzob 3megdLbgdo dmaswawe
94360 ngm mEa 80bbab dobambgzem. ghmas obgsmds dobodsern@a gomognen bbgdobasb
30b3930L g53m; s gmEg — 0dsMmmgdgdal hodmysmndgds gmogncn 43930L aobzomemg-
3oL ggoboo [FN154]. mesgms, MHm3 sbamo goo3nco bEGsbsM@Ggdo 03 ool gdobomgal, Hma-
mgd0(3 390530080 boM3mamagbgb meg0nsbo 3m0gb@qdl. ¢bms Imn(39300gL ©3 mEngzg 30Dobl;
dog a3 Ab@b dgbedg Boboagds bsdmgeygbm, 39Mdme, Logsbdsbsommgdmm obsoba. bobormd-
603, 9b g93mB3gmos sGodgx0dMHMdamo bob@gdobs s 3MMdmgdgdal goadmal bLadmamagdgdal
dgbobgd &Mgobobagdal 653mmgdmdal godm, Mas, dgadmgds 0mgdzsl, 3gmns(308d0 sMd59335@)-
0 Bom3Imoa gbemmdals 49dm3bzg30 30dgbns. 9badbmma Lsdn Jabbol dobombgzewm gmoagnEin
3m0gqLo Ybos hodmysmndogl L3gE0BogPMaE, GmIgmo(s, 0ds3OMMM©, IMJdgLgdol mogo-
bLygmgdab, bEomabs o9y Joamdol sGhg3060L Lodnemgdsbs(y @obedggdowm donkbyzl.

96 m-gFm0 g53mbagamo 0gbgds gMmnsba b3g0emadgdymo goninco 3mogdbolb dgd4xds-
3905 3500m30L, 306(3 BoM3momagbl 3mmngb@qdl dgmns(3nedn. YRMm Bojmadse Moo omnMoas
396mbdn 835§ qds, MmM3gma(z o6 350035mm0bbbgdlL BomMdmdaaqgbgmo on@mali@olb 83¢sdnbrge
9a99mo300b, M3 mglb dgasznol 3Mm39L30 BoMmBmMBaagbrmmdsal sGgammamgdl. dbgsgl
doamdal 4301535DMBL, Jogomoms, 3obmba 3.8 s3m3sG s LadsmmmgdMngn 9360l dgbabgd
[FN155]. 3gbadmadgmos s03m3s@gdabmgol dgmosz0sdn(z dg0gdbsl sbgmo ods@gds. Ms mgds
Mbs, Lb3s o B gMbs@ngs dgbadmms nymb 3mdgb@otgdal sd58gds s@bgdemm 396mbgddo — do-
33m0mdE, bmMmds 2.1, 3m0gb@meb 3mdnbogszonl dgbobgd, bm&mds 4.1 3m3mbogszoabal guen-
BOBgMobmab 393300 9d0m, 56 bm@3s 3.1 wdsmmdals dgbobgd [FN156].

dm398mo abinbos dbmmme 3adgmyma dbggmmds, (ombosi Bzgbo LyyMzomgdowsb
358m3nbsty, ogsM]ze0 sdmbogamn bgMEomn), ©gds@gdos 8MdgxndMgdomn 0MoEoeo
Bom3mdamagbmals gomn3n@o 356s39@Mgdal dgbobgd. sbg Mm3, h396(3 bos @oz30byme sbemgde-
o dbggmmmds. Mgomy@o 3megdbolb Bm@3sdo Imygebslb 3o 339Mmo O™ abgoMmgds , Lbm-
Mg gb Ldgombgdos 53godom Ladbggmm. doybgmsgem ndobs, MM ©o30L smE@gMboGnymoa ao-
©569398)0L LygMmdo gosdg@gdmmn Mgammomgds m3dsymzomadsb 0b393L, 85063 s 30mgd-
mo@ doa35hbos 93 Ly gMmdn sbaemn Bgbgdobes s LESbEIMEGgdob dgdMdaggds @s 3Gs]@03ddn s-
bgFazs. 3g0s300b MmMasbnbs(30903s, sbg3g LO3EbMbIgdmm bgmobyymgded ©s bLobsdsm-
onmmd ©s0byglb Mganmomgds s 3oMa0 046908, 09 gb 0nFabE-bomImIswagbemgdbss dggbads.
LodommmgdMogo LobGgds IYIngsE v30M5MgdL InmEooyMobrndioym [FN157] s dygmE@o-
©0b(3030by® 30598 035L [FN158]. ag@ob@ob Gmeo sbggg ¢bes dma(303maL 5633gx0dMHmdoomo
bobob Ba3mdaanbemmdsl. Aggb, Mmam3 oMoonmo byggMmb Logsbdsbsmmgdemm Lggmmb
BomdmBowagbmmgdds, s 30emgdgmas 36 dbmmme dogmomo (33m0mgdgdl, sGedgm o3 bggmmb
35630050930l 0bo(300@035(3 9300mm bgedo .

3) 3900mbobeabngMgdab LGsbps@mGa

bmago dg3mbzgzedo dgmns3nedn 3gomoboboobogdn dmbsbomamds @agmmos [FN159]. 3
bogombol g@omafo gobbomgs, dabo YoMymgomn s sgdoma bofmgadolb gedmymaom, dg-
Lodmmos Lbgagsba(z 3gazbswglb [FN160]. s3xgMsw 3abo 3mgmg 30dmbomas ngbgds bocmdmmagbo-
ma. dobgoazem 080by, MM 3gmomboboobog®gdal bEsbosmEo dgdmmagsbgdamos, Mmam s
00L& g0l §o03nEHmdab Lo gombo, LobsdsMommmb 339 asmgamabbobgdymoa 543b 3gns30od0
dmboboamgmds 3gomambnbonbogmgdol dmmbmgboo [FN161]6930b80g6M0 domgm3absb. bamsbsom
domobbdggzobamzgal Logomms mogoadnmazgmsm ndnb gobbamgs @snbymb, o Hmamta dgadmgds
0ymb gb bLBbsME 0 M) 3omEgdymgds.

3900mboboabogmgds 3gmns3nedo o6 gmmabbdmdl 0dsl, Mm38 dgmabbdgds 339 domBag«-
oo [FN162]. 390m0mboboobogfMgdol @gdmbb@momgdobocmgol stos s93(30mgdgmo dbomggdds wos-
30 dmog3ommb [FN162].
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bogomEgdgmm 3gomnmbobabngfmgds magobmogem o6 baodbogl dgmabbdgdol dombygsl.
30607400, @MbINbgdmmo 356, HmMI 5MLYdmMIL dg360 dg8mbggge, Mmogbas oM (39Mmn dbatg o6
03mgblL 39momboboobng@mgdsel dgmns305380, 3og6ed dbomggda 350b(3 90bg396 Jgmsbbdgdsl. Hm-
ame (3 0033939, ©530L IMazofgds o6 56M0b, s 36 dgadmgds nymb, dgos(300L sdLmEnEMo ob
9fms@gmn dodsba [FN163]. gb 36m3gbo dgbodmms agmb Boymangmo o babamagdemm 0d d93-
0b393530(3 30, 09 g0dbbdgds 56 sGal Joembgemo [FN164].

3990mboboobngfMgds o6 s35mEgdnmgdl dbsmggdl, 3gmbogom ©agol dmazamgdals gmem-
bOggmo by@gamo o 363 bogommgdl bbgs 3mbsbomggdmsb o6 dgmns@mEmmab dab LBmm ao-
dm3gmogbgdol. 390530090 nbgm™ds(300lb gozgmal LobomEbemm 360d36gmmds oq3b. dmbe-
mmEbgmos, Mm3 3900mboboabngfMgdal gmgdg6@8ds bagommgdnmm gobsmb go 3394 Mom-
©96md0om 0bgmMmIs(300L gobosmgds [FN165]. a039megbgdmmo 0bgm@mdszoal dmsmmmmds, gMoo
3b6M03, 08dm 300gdMm0s 3mbsbamggdol 65d5bg. 3580mMmLBgds 83 0bxM@mBs(300L 383yxmo36980bsl
0mgmgds 3goombobonbogmgdol dofMoms dobsbosmgdmom s dmmbmgbow. oyydze dbmemmm
»00930m0 3md(3935" 3 0mgmgds 3gmomboboabogmgdals gemgdgb@oe. dgbadmms oMo oymb
39630 3068 bomn, JogMed ogal gomebyzg@nbomgal o6 gooasl Lamsebsm badogqdo. bma-
XM »o@gdoma FbsGab” Hmmdo ymezbs 03 GodG0z0b bobamos, HmIgmoa(z bogoMms gmsmgdom
aeadygzomm dbomal yn@emgdal Imbonbgdmem, Gmams gb bpgds gamgom Bmwgdaymo
39630-3100 3mmoz0gmob §ogdozob mmb [FN166]. dmmbmizbgdabs oy Bobswowgdgdal (330-
mgdomds s dmdbormmdsaz oM omgmgds Jgmomboboobogmgdol omamgdgm gmgdgb@ow
[FN167]. bobsdgomagdan, 390m0mboboobng@Mgdals dobsboscmgdmam o6 Mbos gobabsdmaMmlb dgme-
3009899 B0bsagdams dobss@bo.

&qM30b  j900embobonbogmgdsl dgbadmms s dmbommebgmos edMagn 360d3bgmmds
3dmbrgl s LEMEMgE 93 dbmM356980L godm dombg 3EMdmgds@mas dabo LB sbosmE ol dgd«x-
daggdes. a priori 3gmomboboabogmgdals 3M0@03s bobommdmang asdmbzgmmos mdagdd o LEsb-
oMol s dgeganlb 3om3zomabbabgdal LodboMom, s sbgzg ndom, HmM3 3gmamboboobngmg-
do o 3Md39m0mboboabngfmgds ghmo 3mbiMadma 3omab 8mbadMgdgddgs @edm jnmgdamo
[FN168].

[FN168] Lobyolb 9893bg om30emgdgmos bL3g308039M0 gobLsdM3Mgds, Mams Rsdmysmndwgl
©IGSMYM0 5 bgmbayMgmo abbE®Y (30980, M3 3gns30530 J3930L Mdogd& e LGbLsMEg-
dob 36m(39L03g d0a304356L. sbgmo Lokl L3gzogogNBmds Lbgswsalbzs dodstmymgdom ngbgds
bgeboyFgmo. Bogomoma, dgns(300b 8mbabagqdds Mbrs n(3m©bab, Mo dmgmbmzgdsm. ©g@s-
M0 bm@3gdo ©ogbdemgds 3gns@mmb, asbbabmammb, Hmmal 1bos Joommb aswsbyzg@omgds
o, 0bg39, LogoMms 0y oM LobadsMmmEmb Esbdsmgds 3osbyz9@nmgdal sebsbAHmgdma. oy
39000mboboobogMgdol aob3sBgdgdl bbgs 3mb@gdLb@dn dg3bgoagm, @segnbobagm, Gm3 mdmagmg-
bo dmobmzbgdn ImEodamszgdal byadgb@dns gomzgamalbbnbgdmma. dgwas300L 3GMm(3gbo NRGH™
sMg 0bygds. 3m3bagds s oLBMgds Jgrnsz00l 3Mm39Lab LoagoMm s s9y(30mgdgmn g s3gdns.
LobodaMormm 83g0da@ gob(393L 3gns(300bg oLEMGdNL s 0bGMM3s(300L Bababbsotn go(sgmos-go-
3m (330l gob3omammagdsl [FN169]. gb o6ob doembg 360d36g9mmmzobo bsgombgda dgmasznal b3gzo-
R03M0 Mgamas300b 39347353980b50 s (3bM3Mgdado go@oMgdabab.

M3 bogdobe o obbMgdobmab gMmmew, J3gdmo 8myzsbaema Los g396300L J(3930L Mggm-
39600909 30doMoyymgdgdl, Moz 994omndgdlb 3gmombobonbng®mgdal LG sbosME b gmgdgb@gdl.
9bgb0s: Fg0s(300%g Lomsbsmm dM3bsgdnmo dobgms, yzgms LagoMm gowsbygzg@omgdol 3nd-
0330l ©aLBMgdaL o930 gdemmds (LabyMzgmo o6 oMol Ggmgambal 56 bbgs 3m8mbagsznal Lo-
domgdgdol godmygbgds); Lbgs 3batggdolb 06@gMgbgdal gomgamabbnbgds; bbgs dbatmggdals dmb-
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dab bogombgdol s 0b6@gMgLgdal dmbdgbs; mas s gmmbmagem obgnbogddo Retmgs, Mo bo-
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LgdL BbmEME Bo3PMEIGYMa boboscmalb 3Gm(3gbdn Ambsbomgmdal, Moz o6 sMmgg3L Abatgg-
30b gxmgdgdL, HmamMo(3ss, dogomomsw, dgumsebbdgdmmds [FN176].

d963560 330935bBMBL, 3MbsBomgmdol sm@qMmbs@nmm dmmbmazbsl, Gmamma(sss ,d0b60-
domMo ambogMeymn dmbsbomamdol LB bosMEn“. dgMdsba 33 3o(3gdL, Mm3 3gmns(30s @ogab
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[FN182].

39005(300L J0dsbos BboMggdal doMomawn 06@gMgbgdol asbbadmgms 0d 0dgmnm, GmM3
doombgzs mMngg dbomabomzol ds3859magnmgdgmn dgogan. dgMdsbo 888 30(390L, Hm3 anbg-
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»3bEONB39mmd0l gmogol” LG ebosm B0 dgdmagzmagabs 3oMme gomoasbds, MmamE(s ,d356M-
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154
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Lb3gdL Boskboom, BB bagaMms oMb gddo s@bLydmdogl gdmsnm&n 3m@gbzosman, Mm-
dgmboi B30 dgdmbggzedn 396 gbgwmgdom [FN226]. b gmgdgb@n dgbsdmms Bsomgsommb
3bEONB3gmmd0al 56 semBEMabIal gon 3ol mon@ImBogo. ond(zd Nbos ncgzsl, Gm3 gdmznnals
d9(36mdal gmogs gucm 898 yumomgdsl dnad3g3b 98 gbamb. s@sd0sbob g3m(z098ab dg(36mdals
MboGn dgbadmms 3Msgem gomogned gMomadn 0gbglb gobbomeyma, o¢ydzs dobo dg3amaddo ©g@o-
@0 g55bMgds M39mgbo 0gbgds.

39000530530 gm0 360 bsgombgdal gsbboemazs Ima303L s babs 3msbdy LBY3L MmgFmedammao
0&0b3OMEgb(300L 3M0b(303L [FN227]. ovg@sdommo oyMabldtnogbzns (Therapeutic Jurisdiciton-
T]) 9x6m gofomess go63sc 8 gdmma, Mmammz badstommoal s ogdoonma 3Mmzgbolb dng-
amds, HmIgmo(z 300Rbgzlb, HmI J3900909d0, HMImgdas go@oMms, Mbos nymb nbpnzngdobsm-
30b, bdom dgdmbzgzed0 3m0gb@gdobamgals LabaMagdmm s bedPMbamm, 339, dmangGmal
SBM0m, sbgmo 3Mad@nge sbggzg MgMa3ammon s LabaMagdmms anMmab@qgdobomgals [FN228]. ;mg-
030990 099M0b3OM9b(308 YynMomgdsl 38sb30mgdl nbongznmgdal gsbdMmgmmdsdy 306mbals
353m9body. bbgs Lo@ygzgdoo GM3 godzom, bgdalbdngfno Mad, Moz VL GLogmemmaon® s go-
Bogne 3goomemgmdsl, mgmsdoqmo onmabdMnogbzonl 3m339@q6(30930 dgmals [FN229]. 8ag)-
bgogo 0dabs, MHmI 3 Joamadnlb gs63dsMEgds FoMmms s sbablbgmaon Mommao, mgMsdaymao
0E0L3OMEY6(300 d3MoGYYMal 3ModGn 3ol 0bGgMmol(303mnbomyyma dogmdss, Hmdmal do-
Bob0s 0b03000980L BodogyMo oy Jgb@omyma xbIGMgmmdal bgmdgbymds [FN230]. dmal
30ohRbos, MHmd gomzzgnmo dbaszbgdss mgMadonm anMmobdMogb30oLs @ ©30L dmEgMmbsdn-
@ 3505694398ob ImEab, g56bsgnmEgdom 30 Jgns300Lmeb dbgsegbgdsl dommomgdgb [FN231].
0 gMa3ogymo 0nmabdMnogb300b ghm-gMomn s0dmBgbss mzomasdmmyzgzs, Mo 6036s3L nbwo-
3000900l dgbgmgdgdol ogsbgdsl. gb 3gmb3gd@nss 3gmas(3nal baggmdzmal sbsgmmans.

Lodmemme, b 0mgzolb, Gm3 oMb anob@ab Logdnsbmdobmgals sbaem dg@oxgmegdals
353myq6gds, Moasbs(3 300 s@sdnsbms MBIgbol Lob@gdob Rsdmysmndgdals @awn dogms asshbog
[FN232]. 36mggbmen 3960 39639m-800m3d d98mazmsgads (3msbamo dsgsmomgdn, Mmogbacs
306 M193mIgbas(308 goBos oMol gdal ,LomBsma abGmEMngdolb” ,8d30MdNsb 338gdso®” gowsd-
(3939L [FN233]. gb o60b sbMmgb530bs s J3930L0 nbgomn Godn, Mm3gema(z 93 Mm@yl asbgome-
69300 bLodmamagdslb odmagl .

M (3960 d93mbgzgzedo oM 303830399, M3 yzgms Jombgady dogslb 3sbyybo. Lobsdwgamy-
do, M3 39 L 3530dOmden 653OMIDdy, Joo 3g&0 dFsGdomn Jombgs sdgdows. YBMm dg@n ba-
Imdoms Robo@omgdgmo o3 baznmbmsb s 3o3d0Mgdoom, 353603 30dshbns, MM ol sy(30mgdmo
B Ro@oMmgl. DmangMob dgmemgdoo L3g0G03YMa Mg3m3gbos30gdn o43b asbgmn dgmos-
(30930 0oLl EMm;sb ©s3sgdnMmgdom. 3y gobzozo 0dsl, M3, doybgosgsw sbgmoa be-
aEbmm 396bL3gdEn3980bs Mmam® (3 mgmMesdn, sbgzg 3Gad@nzado [FN234], acob@qdo o6 ndbg-
3056 ImB0g0Mgdmn dg(335mb Joamads, babsd gb oM 0gbgds Logsmmadeemm.
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0469d5 gb 3bENb39mMdalb o9y 3MBbogse300L gm0 s, 3gmombaboobogMgds o) ambageiv-
™m0 3mbsbomagmds o6 bbgs dbgazbo GgMmdnbo — Mbos oEanbmgl BmM3s b bm@mBsms gMmmdmo-
mds, HmMIgmog Mg3mIgbms300L 3oxbggl o6 dmombmzglb 3gmosznsda b3g0x0396 J3935b. o
390005300 9bes dgboMmhybogl, Mmam (3 1bogsm®a, dobdedyma 3Mm39L0, Mm3gma(s dbomg-
980L 385ymzamgdsl abzgsl, 35306 dgnsznal 3Mmzgbdo ReGoyma ool gdob J(393900L
3M0d@03o 5 3Mm390MM9d0 bos dga3gemmb. (33mmomgds anfoonmo gsbsmmgdomsb Mbws
©o30bymon.

V. 050 3365: 0333898000 bggmmdgda — 3900980l 396 IMbmegds

dmbommebgmo s &¢bgdMagos, HmA Mowon gomymse gobbbgseggdymoa LB sbosm B gdal, mo-
909mgdgdabs s MbaMgdal sbgbgdobal @sds@gdoma 30mbzgda Rbgds. dogsmomewm, dgund-
M0d 09) 365 gMHmbs s 03539 306 BoM3maanbmlb 3mogb@n dgxndMgdocmdal bob@gdsdn, dg3-
©393 30 9BO™M 398d© 056533MM3mMmmMdady ordbgdym 3Mm(3gbdn dmbabamgmdogl, Hmamt(s
3bocnb BomdmIaaqbgmn? matm bo@mabaw Mm38 ogbzsm zombgs [FN235], dgymdmosm 3o (56m-
dogn 830l aowond369b 989G M 3b3MgdoR?

Bg30 sBM0m, 535Dy oM@ 030 3obbo sMLYdMBL — gb ©8dm 30EdMm0s Mommgmemn nbron-
3000b boboosmndg. gMmo dgbobndbogn sbammaba a35mbygdl o@ab@qdob J3930L 3gz3emabs o
dmEog0(3009d0b dgbabgd. 3Omygbm@ds bbb sn3mMBds Magobo 33mgzedn 5¢b0dbs, BmA be-
doonmob bgmesdn 553006980 39056 L3g(30x30396M0 M30Lgdgd0m s GLoJmemaoyMo Jogm-
dom, abobo gobbymdomo @s dmIsErmmmo sfnsb dgr0dFgdocmmdalzgb s 3Ms ©o30lL gowsbysg-
&0bo39b [FN236]. dgx066gd0mmds dmazagl abgo m30bgdgdl, Gmam@oes 3mbinegbzas, gdm-
3060 Ld30mbgdol 3ndsMo aMdbmdgdol gomgdg dmddgwgds s, 3bEANB3gmmdal bo(33maw,
‘“mmgd9ddg” mMgb@ozns [FN237]. bEo@ob@ngs 330h39693L, ®m3 ababo, 30bscs o6 dgdmoasm
©530L ImgagzeMgds s dgxndMmMInmmbady oyydbgdamon sbOM36gds, Ladstmmal bymmosb
06036906006 [FN238]. 3mbammmbgmons, ®ma gb ob 0bngngdo 560sb, Hm3mgdos YBO™ 05b6s3-
dOM3mmdabs s 3bMNB3gmmdsdg 50056 MEM0gb@ntgdmma [FN239]. psozmgn sbgzg badl «b-
359L 03 og@L, BM3 ayFaonm 3God@nzodo st sMbgdmdl LyMzamo 0dabs, Hm3 dgazgommmb
9L ®30bgdgd0. 0c3mMgds, B3 0babo sm30mgdgmos ayGoaneo [FN240], 4398 gbo 3o dgxnd-
HmMd0mmdob LobGgdobomzab. s03MP 5060dbs3L, MMB semdsm oMb (33emomgds gobbm®(30gem-
b, dog®ed 5dobmab Logmbomom Mbws dmzgzomm 53 Lo gombl [FN241]. ogo sbggg oocmgdl,
MmM3 59(30gd9m0d 53 Ldgombob sdsGgdomon 33mg39d0 s gobbamggda [FN242]. 43930 dgbad-
mma Jg0(3350mb, babosmalb dg33ms 3o bogdomm Gorgmos [FN243]. ovqy Bg9b s03m3e@gdl bbgos-
obbgs MHmmb Jg30035D900m, domn aobbbgseggdmma bobosma(z ¢bos gogomgomabbobmm, Hamo
0bnbo sgomo@ dmgmamb asbbbgegqdym 3Mog@ o mm Logddosbmdsl.

0335 30035Lgd 03 3g9a9dL, MMIgmas on3MPds boMdmagzomanbs s gomnsmgd, MHm3
0b@0g00980L doMomsmn 3oMsmn mzobgdgda sbg BoMBogoe 396 dga3gmgds. g sbggg Ixgeo,
m3 dbomo 0oL gdob gobscmmgds s 3odmzEnmgds oM Mbos omhgl onxsbgdgmo. ©sds-
babosmgdgmo 030b989d0 ¢bos 3ma(393009L dgxndMgdacmmdabs s 3mMb3n@gbznsl [FN244], 8og-
03 3bg39 Wb oMM, MM 6@ d3MbaB0Ls s d3FMaLonl goM33gnmo @mbs, MmBgma(s go-
dm0ygbgds dgx0dmmdomnmdal Lob@gdsdn, LEsgmgdabs s dmamnfgdals 3MmEJ@o© nmgmgds
[FN245]. Ladomaob bimmado oMol gdo momnddob ed3MHmamadgdmmo sMnsb s nygbgdgb dg-
®00638000md0b dnamdsl [FN246]. ogmomonmo gobosmmgds 30bsbos, gsbzomsmoglb Rzgmmon
8963630980 3mb 31Mgb(300LMS6 Fndstmgdoor [FN247].

Lobodsmmmm 3Mm39L0b gx0dMgdommdol bab@gds dofomswn Rothms anEob@gdoboo-
30b, ®m3gmo(y 3smmgal ¢339 do0sb Bo(36mdas s MMIgmas @Mgbrmgmdao dmogfMogds. ngs-
09905, MM domosb Mormmos, dgndmgdgmoacg 30d 00l gdol gosmbdnbgds, bzomb 3g-
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©05(300 s Ld300b90L YROM M365ddOMBmMmdomo 3sbbymdam doabgb [FN248]. 0sbs3d6ma-
mmdabes ©d Jgns308dn s@bgdaem bodbgmggddy Lonb@gMagbms gznE 3Gnbogal Abggmmds. ogo
96935 Lobsdamomm gobbomgal dmbabomyg oMol b sdHMZgbgdobs s 3Mnb(30398L. aobbbgsgg-
deo Godab 30Mm3bmmdaesb go3mdmnbatmy, 3Gnbogb s 9Mbgb&mb, oo Bobssmdwgamdgdn
3gmbroom bmgngfo 3mb(39%53(305Lmdb s 333306 gd0m, HmMBmgdas Loddmbamd by ngbs BoMdmeag-
Boema. dogomoms, Mmammosss 3gmombobmobogmgdol s gmns(30sbgy 0bxzm®dsz00l godgmes-
6930b gomeadmmgds [FN249]. aobsgzomn ofes, Momasbsy Mams3 3gMommal aobdsgmmdseda gé-
Bgb@m 3MogE0gmbo onFmab@o agm; 3Mobogn Mmomgdl, Hm3d gmbgb@mb dmbadmgds 3Gsed@ogmbo
09G0bBgool 5D godmdsbamos [FN250]. o) gb dsGromnsemns, 35306 domnsb Goryemn ngbgds 3mb-
39696@ Mo g53m 300gdMmads 3ome30009L M3653IMMIMd0c ©sdmFogdymgdsdn, Mm3s bagdyg
33543L 0bgo bggMmbmsb, bowsz Igx0dMHgdommdal Bgbwgb30d0 godmogMgdyema.

Bmgogmma 3m3gbGo@Gm@al sdGom, sBEM36980lb BmM@m3Bs, GmM3gmo(y bagnMms 3Mmdmagdal
09) 530b Imag96gdobamaal, ,g3mbosdgbEmmaw dgnmegbgdgmoas g539d@&mc0 badmgbm sw-
30M358900L 5bEM36980L BMEFobmsb” [FN251]. bobsdgamgda, LadMm(39Lm s3m 0@ gda, 3GIMd-
mg30b o) ©ogolb Im3ggzemgdmgdals LodnMnb3domme, admmds@gdlb 3g30606 [FN252]. Lbgs
bo@Yzgdoom M3 godzom, 363539 Lognmba ol sG0b, HM3 Labadsmmm dbafMggdol dHdmmad b-
5 3565306mdmb (39360l RogdMmds®, Mams gmas(zns 3MmeEnd@omo gsdmgomgl. dgx0dmg-
d0mdsdg mM0gb@nmgdamo oMol gdolb §93396Medgb@0lb amzgds DmaxgM Mormmos. sjgwsb
30dm30bsMy, o (30mgdgmos dgns3nnbmgal gobbbgseggdymo ,dmdMoggdgmo ©sd(339mal” M-
Lgdmds [FN253].

©33m 30098 3m3Mnggdgmo s3m3 oGl 0@gebmeb dgnMme Mol ©s393d0Mgdemema
006533OMImmdomn bosamzs@m 3Mad@ngs, Gmdmal dgddbal Logmdzgmoas Logdalb 3Gge@nn-
™0, 989J&M0 ©s LoigmEbmobybsmosbo gomsbyszgds ©ogolb Lob3stmmmdn Bomdsmmgadmy
[FN254]. 0oL gdo, Gmdmgdoz dgRgnmo 6086, Hmam@ (3 ,08653dOm3mmdomo s@3m3odg-
30" 56 ,8m3M0a9dgmo s3M 3@ 900" JoMJsddn 539396 05300600 b3 gdL s 330l bo(33ema Juds-
mdgb gfms@, Moms dOHNbggmymb Ladmemm, m@mIbFMngow dJobomgdo dgogan [FN255]. gm-g6-
00 3309390 3 30(39099mqds, HmIgmo(s 096533MM3mmdoma boszmgs@m 36Mod8 030l @sd-
(339egd0b B0gf 0g6s Bodmmagboemoa, abss, Gm3 LbabsdsMmmm 3Gmzgbol an@mab@gdo sbgma
Bmobamzol dgnagcgdgmo o@nsb. dsmn dmddgmgdol God@ngs sgmgbommas [FN256]. babodsm-
omm 36m(39b0 ©8 M86533MMImmds dgagds LEmosw asbbbzszgdamoa 3Gm39MEMadobs s
3mo@n3obogsb. 830@m3 d93ndogms 3653dMMmmdomn bosgmis@m 3Mog@0z0b 33ox0m©
Ro8mysmndgdamo 3Gm@mimeo [FN257]. oo30bo o®bom, 05653dGm3mmdomn Los@zmzsGm
3Mog@ngoe [FN258] dmo303L aboy o 3Gmdmgdgdalb aosebyzg@ol 3@ge@omm domamdgdl.
dsbdo megdmyMomos nbgon gmg3g6@gd0, HMamMo30d 0d S 3o&0mbeba 3m3nba jo3ns, Mobsd-
dEM3mmds, 39m0mboboobngfgds s 3mbdgbol byy@gama [FN259]. b doamds dombg obemmg-
905 4(3935L 3gmas300lb 3BmM(39Ldg. Ladmemm 3603d36gmmmgseba asbboboemazgma bsgombos ab,
®m3 03 dgdmbgggzedn, o baddg o6 dmagzemmads, Lobodsmmmda bomdmdswmggbgma 3oGn nfo-
8L 35Lybnbda gdmmdal, 86 80ab 3gEasznsbs 9 sMdo@Moygdn, Mol 3gdwgas(z ngn gsdmgomo-
dgds Laddglb 3MbgoEgbznomMEn s dgbadmms 3B0d039mo 0bgm™mIs300l Bmmmdol gsdm, Mm-
dgmo(g 3oL dgadmgds 3m3mggdamo 3dmbogl mebsddmm3mmdoma 3Mm(39L0L ML [FN260].

Bmgob sDMom, 0bobo, 3063 dgx0dMH700mmdal Lob@gdol ggemgds, o6 nmgmgdosb dgwons-
(30080 65635@qdmm 3560@s@gdsm. 3d300mMbol sdystgds yzgmes 3gdMmdmmoabmgal sss Moy)-
ma. 09y 30Mb3nbgdm, Hm3 Jgx0dHgdommds mebmsymmaman 86 dgdgboemns, b mMogg gMmew,
hg96 oLz Yb@s Bngnmmm 56 g dgom gobosmmgdobs @s LBsgmadolb dgbademm gogmgbs(s. Mm-
a3 gdmo 5¢360369m, gobsmmgds Ls3396dm gmg3g6@ns 0dobomgal, B3 dgx0dFgdocmdals
LobEg30L BmEgmo MS6sFIGMIMmMal s 3MMdmadol dmggzemgdal Lob@gdsdo gowsznglb
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[FN261]. 53 bogobdsbommadmmm doboobomgalb gyGepmads g 3owaaz o6 dna30d(39309. yneoom-
905 0ym g83sb30mgdamo onFoonmo B3NmEIEL LG NLY6EJdL GFMgnbabady, asdbsmay-
3696 3gmno@mmgdo, dog®sed (3069 YnMomMgds nym asdabgzomgdamoa 39w0s(30530 0yMab@-bom-
dmBoagbmolb Mmmmsb ©s 393306980 [FN262]. 53558060 3Mmamgbn, 0nmob@ol, Hmame(s
3mMdmgdol Im3g3o695mol Mmeal GFmobbym@damgds 3 dodstmmemgdoo ghm-gMo 360d369-
mm356 domobbdgzom nmgmgds [FN263].

dobgegae 0dnbs, HMI oMaonm asbsmmgdsdo gMmdgmmgds (33emamgdgdolb dg@ebs, gb
339mmdgdo LEYEIbGMS NIMogmgbmddg 396 0dmbogdl aogmgbsl, gomg basamzsGm 3Msd-
&030b bgbgda o6 046908 Imogoz0Mgdymoa. MHmegbs onMoonmo bimmob 3nMbosdmsgmg-
dymgdo 35056 3Mog@03ol, nbobo sMbgdyma 3Mab303g00m oYy 3oMsdg@Mgdom bgmddmgsabg-
mmdgb. Bmam(s gobzobomgo, dgbademms 3God@n3ed DLE® 3obbodgMmL, Mmamcan Mbwos
aymb  sbaemn Bgbgda. sbaomo Mgamms3ngdo bomdmddbals sbmgdn@on LBszmgdols s9y(30mgdem-
dob, ®m3gmo ogbdamgds 0bonzowgdl 35353698000 @MBAL sdommgdsdn s YmzgmmEmoy®
360703930 bobBsgmal godmygbgdada.

90030b bgbgdo 33mo3z5(3 INdog009ds 3396M030L d3M oGS SLm(305(300L dogH s 393m9a
b93obab3man bgds 3o gdabomgab.

3604039, OMIgmoz mM0gb@nMgdmmos gm0 Mo bEGebmsmEqdol ©abgbgdsdy, Lbgowsl-
b3go 3gmEadl 33maz35bMIL. 0MabGgdn, HMImgdos BoM3Maaqbgb Mmaz00b60m 3mngb@qdl dg-
©05(305380, 3bad3L bogdnsbmdal sbmE(309mmgdgb Lbgs 3@ o@gdda(s. 30@mMad(3, J003YYM0 For®g-
dnmgdgdolb bogmdgmgdo 860d36g9mmmzaba bagombas Gmam@(z bagomban®, aby aemmdsm®
mbgdg. gL 3Mb(9B(309%0, 9F38569dgs, omgmgds dmEoonmaboodonmo badsmmalb 3Msd-
&030b BoBomo s ©8ds@gdom 33m 3L, ol 3nbogdbs s @gds@gdl dmombmgl.

30(30, ®m3 53 65IMMB3s P g0 Jombgs Batdmdzs, goMg 3abyba, Mo(3,dgodmagds no-
J350L, Babobbom gobbmsbyymaz aym. g of 333830390, H™M3 bom3meagbam Ls3nmbgdmsb wo-
393806gd0m 3543L Rgdgeymo goabyggde, dogMad dxgMs, Mmd 5 (30mgdgmos @osmmaal sbyg-
ds. 09M0bGgd0 M30L M33bg 0 gdab 3ombbabaagdmmdal, BsM8maanbmb msegnsbmn 3m0gb@g-
b0 3g005(300L 3m(39LDy. 396, 0YMELETS-3gLogmandds, s3m oG NEbmMb gMmswm, Mbos v30-
Mo 3obmbobdggdmmds, MHmd 0bobo vdsl 3M33g@&abE Mo dgdmgdgb — dgxndMmdocmdals bob-
8930l 3gbobgd Bo6580D3abs s 3nEdngn 3MbiNEMgb30al dgacdbgdal gomgdy. amEnb@gdds 1b-
o d9dmmb gs6bbgaggdymn gommbmgonmo Gz, bymddmgebgmmds, Mbos s0mz30Lbmb asb-
bbgeggdmmo 396L3gdE039%0, J(393900 ©d Mmo. 53 ogamgdol dgbabMmmadmow dom dmgombm-
39050 dbaemn MbaMgdal dgdgbs s gobbbgoggdemoa Joagmadgdal Rsdmysmndgds. 3ol gs39mgds
30 3gbadmgdgmoas IbmEmE 50g335@M0 asbsmmgdal s 08 Mgamms30gdal Bysmmdom, HmAI-
mgda(z sbgmoa J(3930L 356539 gdL Loswa9bab.

[FNal]. 3Gmggbme 3m3o3L 80gbods m3somb Lobgmdbogm @bogg@bodg@ob dszomogmal ©admmBn ©s
3menddoals gbogg@bodg@ob LadsGommal Lzmmal ogGoamma Emd@mEalb Bmogds. ngo 98gsds©
abBagmoal G gbabol LadoFmmal Lgmesda, dabn L3goomads(30es Bgrns30s s sgal Imazefgdals
smBgMbo@ommo  goobygzg@s. ob obggg bym8dmgebymmdl 3gmosznalb  3mobogalb. Bommdal
3960 g0 3M0bogb s bgbbo Ma3mMmEL sbgomn Labomggdemm Mg3mdgbos3ngdabasmaal, sbgsg
303dgfmo  go@l, 3ol Lodgzbogfm sLabEILEL, ©d FMEAIsBal NbaggFMLaG gl LsdsGmmal
Lgmeal Bom3mBaaqgbgml, ¢s3m0b beensb 3gmals, Bbsfmeaggfabsmgal.

[FN1]. cmosg30 5:37-38 Luke 5:37-38 (New King James).

[EN2]. gonmgomalbbBobgom, Gm3 dman sm@gfob@anmo @sogol 8magetgdal dgommeol (FADR”) »3bgogbgdgb
sbaen 3060b gnm@dgemdo Robbdmem dggem 0z30bmb. 39603365 53 s 0ob3bemgda §gdLGo.

[FN3]. 396 393960600003m93980 00306mbmsb sbommaolb gs39093L, Mo@asbsg 930l dgbabgd Lamdob dg-
©gas@ d9043bs 65d6GM3n, HmIgmo( 38gMagmmo sbmosz00lb Ladstmmal bgmmal ymggmbman
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dgbggomedy Lob-gMob30L3mdn, 6335-LMbBMBsLmsb sbmml 0gbs BoMdmmagboema. Aby@L sbggg gomo-
>6m, MM 306ggmo 56 3o, gobg dbasgbo sbomman aodmaygbs. dsgomomac, Paul H. Haagen, New Wi-
neskins for New Wine: The Need to Encourage Fairness in Mandatory Arbitration, 40 Ariz. L. Rev. 1039
(1998).

©0b3mbogdo 0gMob@gdab dgbobgd, Mmmado(y LobsdsBmmmbg BaMbrggdosb Mmam (3 bgoGHaeme-
M0 30Mgda, abomgo 3gfo 39639m-dgomyy Silence of the Restatement of the Law Governing Lawyers:
Lawyers as Only Adversary Practice, 10 Geo. J. Legal Ethics 631 (1997) [hereinafter Menkel-Meadow,
Silences of the Restatement], and Maureen E. Laflin, Preserving the Integrity of Mediation Through the
Adoption of Ethical Rules for Lawyer-Mediators, 14 Notre Dame J.L. Ethics & Pub. Pol'y 479 (2000). See also
Carrie Menkel-Meadow, Ethics in ADR: The Many “Cs” of Professional Responsibility and Dispute
Resolution, 28 Fordham Urb. L.J. 979 (2001) (moba 3GoGogmmo Lagomba sem@g@bsdoymo ©sgal
dmggo69dals 3Mad@n3gadn); Stephen K. Huber, The Role of Arbitrator: Conflicts of Interest, 28 Fordham Urb.
LJ. 915 (2001) (00bgybogdo omdoGmgdms abGgfgbms 3mbgmod@gdol ©s sbggg Logombal
2®933°@f0 doamBabsol anfMagonma bgmmal Baddsgdmmdal Igbsbgd)

%96 . bEgMbmonma Jean R. Sternlight, Lawyers' Representation of Clients in Mediation: Using Economics
and Psychology to Structure Advocacy in a Nonadversarial Setting, 14 Ohio St. J. on Disp. Resol. 269 (1999)
(Bmgdboma Bmmabs s 3mogb@lbs ©s s@gmM3e@gdL dmeal sMbgdama  3sbubaldggdmmdgdals
39006560 g30bo3gb 3mbmegds, Bobommdmng 35063, 3m0gbBob LogoMmmgdgdabs ©s doMagMgdol
8mggomgdal 3obbom). aboemgm sbggg John Cooley, Mediation Advocacy (1996); Eric Galton, Representing
Clients in Mediation (1994) (3¢jo8sg3mmdabol 3emngb@gdol Bomdmmagbs); Peter Robinson, Contending
With Wolves in Sheep's Clothing: A Cautiously Cooperative Approach to Mediation Advocacy, 50 Baylor L.
Rev. 963 (1998).

[EN6]. 53g6030L s3m3s@os sbmz0o(3008 ©ogol 8magzamgdal bgdeal 39dggmdom ©ssgdbs 3gmas(znal

3mMb39Mbo, BmImals JoMzgmo Bogombomuma gabsmo Ro@oMms ymggmbBmay® dgbzgomsdy, 2000
Brob 83@omdon. 0@obGal Hmmob smbgfmabomzgalb Lgdnsd 3mbin@mLL dosbods dg8wgan Labgmbm-
©90s “Bgm05(30080 Bo68mIsmagbmo ymaezba®. Section of Dispute Resolution, A.B.A., http://www.abanet-
.org/dispute/MediationComp.html.

[FN7]. d398mo Bat8ma gboema 8gmeg bobacema Infra Part I1.
[FN8].termini “og0b om@g@bs@onmo gowabyzg@o” dmaiagh 3mbamod@gdobs s ©oggdol gowmsebyzg®ob

©53b3oMmg Lodmomygdab. gb BsdMmBo gbgds Bbmmme gMmn Godolb 3Gm3gbl, dgmasgosl. Labsedam-
oemdy ogndbgdamo szl sm@gmbs@onmo goobyzg®e 06393L ©od6gmmmdsl, Gmdgmbs(y
80390356100 9bFms Lbgeabbzomdsedmg — Hm3gma 3Gm3gbn dggbadadgds 390, (3om3gnm ©o3sb, bo-
BoMomnmgdfngn o9 bbgsazsmn. abinbogdo oq@ob@ob Gmmal dgbobgd, GmBgmoi gbdstgds jmo-
968b 3gomBomb Bobogolb babeGggmo 3Mm(39b0, abomgo, Frank E.A. Sander and Stephen B. Goldberg,
Fitting the Forum to the Fuss: A User-Friendly Guide to Selecting An ADR Procedure, 10 Negotiation J. 49
(1994); see also Robert F. Cochran Jr., Professional Rules and ADR: Control of Alternative Dispute Resolution
Under the ABA Ethics 2000 Commission Proposal and Other Professional Responsibility Standards, 28
Fordham Urb. L.J. 895 (2001).

[FN9]. &qbobda, Bsgsmoma, 3@s@0b babsdstmmmd dqgbadmms gabghb geobzemammgds, MHmd dbsmggda

Rogfomb 3Gm(39Lb3dn. Decker v. Lindsay, 824 S.W.2d 247, 250-51 (Tex. Ct. App. 1992) (babadstoreml
MBomal bodasbds, sadgmmb dbstiggdo RogMommb agolb sm@gmbs@omma aomsbygzg@ ol 3Gm39Ladn).
Loboedamommadds obgfggl 3bgagbo dmbsBomamds Lbgssobbzs gm@dam. 8536 LobsdsGommadan
dmbodsmmemy gobzoMammadol ndmggs, go8mygbgdamo agmb @ogalb sm@gmbs@onmo gowsobyzge
o00mgqmo ©o30b dgbadsdabow. smEgmbs@ommaw, Ggbabob mmda, GEszabo, 3mw8nzsm ndmyggs

306356 gmmgdal, Mmdgmoa  ogomEgdmmadl  dbatggdlb  RogMomb  ogal  sm@gfbs@amma
30006y39@0b 3Mm39bdn, Moms 8o Fonemmb LogoMm abLEMNI(30gd0 FgdmamBa Lobedsmmemm

36m3gbobomgal. gmmEowsdo w339 Modmgbndg Bgmos, Go LobodsMmmm  bLabEgdalb 339
©36gMg0ma 543 abbGo@(3ombsomydn dgmans(znal 3Mmamads. James Alfini et al., What Happens When
Mediation is Institutionalized?: To the Parties, Practitioners, and Host Institutions, 9 Ohio St. J. on Disp. Resol.
307, 307 (1994). g3ggomaed bob@gdsdo 30d3@nbofmg dndsGomgdgdol dgmmmgdo s@Mbgdmal. E.g.,
Elizabeth S. Plapinger & Donna Stienstra, ADR and Settlement in the FederalDistrict Courts: A Sourcebook for
Lawyers & Judges (1996), available at http://www.fjc.gov/ALTDISRES/adrsource/adrone.pdf; Wayne D.

161



Brazil, Comparing Structures for the Delivery of ADR Services by Courts: Critical Values and Concerns, 14
Ohio St. J. on Disp. Resol. 715 (1999).

[FN10]. 0530b sm@g®bs@onmo gowsbygzg@nb dgomemn sbggg bbgs 4399690303 036 (39em@s. 936m3sd0 @a-
30L 5@ g@bsGommo asmsbysg@nb dgommab dgbabgd obimbogdo abomgm
http://www.cpradr.org/european.htm. In Argentina, Gladys Alvarez has established the “Programa de
Actualizacion en Negociacion y Resolucion de Conflictos,”
http://www.fder.uba.ar/derecho/posgrado/areal 6.htm.

[FNI1]. ogmb@ob 3mbygmagbzos (The Pound Conference) Ro@ofms 1976 Bgmb. ogo ,3gm0s(300b
®065370060m39 dmdMamdab’ Labyobaw B8nnhbggs. Fobo osmbgdal Logmdzgmo gobos ML my
Bm6Gob 1906 a53md39469dmmm LEG0s (mmbimg MmMbo'b 1906 s®Bomyg) - s©30bobGmMsomem
Lodsmomsmdn 938sgmpamgdal 4s8m3b3930 3obgbgda (The Causes of Popular Dissatisfaction with the
Administration of Justice, 29 A.B.A. REP. 395 (1906). obaggor sg3g Stephen Goldberg et al., Dispute
Resolution: Negotiation, Mediation, and Other Processes 6-9 (3d ed. 1999) (wobgpbogdo @sgob
sm@gFbso@nmmo dmggemgdal dgmmmab Bysmimgdbes s 30bbgd%dg).

[FN12]. dogomomae., Judith Resnik, Many Doors? Closing Doors? Alternative Dispute Resolution and Adjudication,
10 Ohio St. J. on Disp. Resol. 211 (1995); Jeffrey W. Stempel, Reflections on Judicial ADR and the Multi-Door
Courthouse at Twenty: Fait Accompli, Failed Overture, or Fledgling Adulthood?, 11 Ohio St. J. on Disp. Resol.
297 (1996).

[FN13]. Lobsdstommdy ©ogedbgdnma dgmasos s Ladmgomgdol 8agf gs8mygbgdemema dgmaszos
Bom8moa gbomo ngm gmbBob 3mbygmgb3nsdyg (pound conference) 1976 Bgmb, bowss gobboemmma
ogm o gAbs@nggdo  domomadbogymgdal  0@B0babEMaMgdsdn  sMbgdmma  Ladbgmggdal
sbodmggae. Edith B. Primm, The Neighborhood Justice Movement, 81 Ky. L.J. 1067, 1067 (1992-1993).

[FN14]. Lodmasmgdal 8gmonszanl (3968 gdo nmgmgdmms ©ogab osm@gmbs@anmn gowsbyzg@ab 3Gma-
61539800 donmdbagmmgdada. Id.; ob: Timothy Hedeen & Patrick G. Coy, Community Mediation and the
Court System: Ties that Bind, 17 Mediation Q. 351 (2000) (obgnbogdo babmgoomgdal Bgasznsbs ws
LobaBoMomm  bob@gdsb BmEal  oMHbgdymo  MBmogMmomdal  Jgbobgd) oboemgor  http://mediate.
com/articles/ cohed2.cfm.

[FN15]. Lodmao@mgdal 3gns(soals Baznmbaeaa sbmgasgos http://www.nafcm.org.

[FN16]. 8ogomomag, L. Camille Hébert, Establishing and Evaluation a Workplace Mediation Pilot Project: An Ohio
Case Study, 14 Ohio St. J. on Disp. Resol. 415 (1999); Carrie Bond, Resolving Sexual Harassment Disputes in
the Workplace: The Central Role of Mediation in an Employment Contract, 52 Disp. Resol. J. 15 (Spring
1997).

[FN17]. E.g., Shoshana K. Kehoe, Giving the Disabled and Terminally Il a Voice: Mandating Mediation for all
Physician-Assisted Suicide, Withdrawal of Life Support, or Life-Sustaining Treatment Requests, 20 Hamline J.
Pub. L. & Pol'y 373 (1999); Diane E. Hoffman, Mediating Life and Death Decisions, 36 Ariz. L. Rev. 821
(1994); Susan N. Gary, Mediation and the Elderly: Using Mediation to Resolve Probate Disputes Over
Guardianship and Inheritance, 32 Wake Forest L. Rev. 397, 406-15 (1997).

[FN18]. James W. Reeves, ADR Relieves Pain of Health Care Disputes, 49 Disp. Resol. J. Health Care L. 421 (1999);
Edward Dauer et al., Health Care Dispute Resolution Manual: Techniques for Avoiding Litigation (2000).

[FN19]. ogombafRobm bbzomdal 80dmbomgabasmgol abaemgo baBona 2.

[FN20]. gb o0l ob, Gsbs bdoMow 3mbmogdom “bobsdsmnmmby ogmdbgdam dgmoszasl”. 3abdo babs-
doBnmm sf@onGemss Batormmo. bJaMns abinbogdos 080l momdadyg, gbgds o1 o6 smbadbmma
396dm 8gm0s300L, 0 ab Bbmmme obgomo Gadal gosznss, MmBgmag babsdsmommmdn adstmmgds
godognEem. gs8maygbads sbggg Lbgs GgMBabaz:  “LobodaMommmbmeb ©s393d06Mgdamma”, Lod3m-
bogyda The Structure of Court-Connected Mediation Programs, 14 Ohio St. J. on Disp. Resol. 711 (1999); see
also Wayne D. Brazil, Continuing the Conversation About the Current Status and the Future of ADR: A View
form the Courts, 2000 J. Disp. Resol. 11 (2000). bmgoghor Labsdstmmm 3Gmafmadsdn, Gmdgmo(s
odbobnoms s smbgMs 3Mmmgbm@mds xmb do3mmmds, dgmosmmgdo Bomdmmagbomgda 0y3zbgb
Lbgomabbgs gm@mBom, dagsmomsm: Labsdsmmmmb dows dgmns@mMgda, LobsdsBmmmbomsb babgem-
d936099mgdm geHmogiomdsdo 3gmgn sGabsdmegmmdm bymgzabdMmgsngMgda, LobsdsGmmmmb dogH
obodmanMgdorn 39Mdm Jgno@mtgda, dbafgms Fngf sbodmon@gdawan 3gMdm Bgns@mMgda,
LobaBoMomml  bgesdbgoggmmdol 4398 8yman dmbomaby Jgoos@megda s bbgs dgMgmea

162



3mamodgda. John P. McCrory, Mandated Mediation of Civil Cases in State Courts: A Litigants Perspective
on Program Model Choices, 14 Ohio St. J. on Disp. Resol. 813, 813-14 (1999).

[FN21]. Dmgogcor oqmoboodosdn, Bablb, 8gmns3008 dgabsmBabs asdm@mBgmmo o@gbdmmmds, oxmdss
Bmgob 396 gonbos Babosmdmgamds Ladofmmgdfng 3Gm(39Lgdlb s dgogoms dabo dofomawa
306m39d30 s 80Ddbgda. Brgdolb Bab Dgmobs s Bymal Jgmgzal Bogomomon gs8moygbgl wogol
sm@gMbodommo gosbyzg@obs @s LobsdsGmmm 3Em39L0L MobssMmbgdmdol obsbabosmgdma.
Kimberlee K. Kovach, Litigation & ADR: Is It Really Oil & Water?: Art of Advocacy in ADR, S. Tex. C. of L.
& The A. A. White Disp. Resol. Inst. (1991). 39 353830399, ©m38 3gmnbstinado dgomn s Bysemn baobo-
smnEgds 356bbgseggdmmo mz0bgdgdom, od(ze dsmn dgMmbyds dgbadmgdgmas bbgewabbgs Mg393@0m
s dgmgaos bogyzgogbms. Lagoms ynMommgds  gogsdabgommo 3m3dabs3098Dy, Moms gb ysg-
Moy 1Jaqdnco o6 godmagogowgl.

[FN22]. 6g3cobgado, Bogomoma, ggmg@smgmo babodsGomm 3Mmamadolb 8gons@m@gda  domnsb
BOHObommdgb, Hm3 0ygbgb @agal asmsbyzg@ob bgmdgdbymdgda o o6 gs8mBwbgb, Hmame (3 393-
3obgdgmada, 56 Babs Lobsdsmmmm 3Gm(3gbdy az0L ao@sbyzg@omgdalb 808mgdba. 850630 Bemgdal
356853mmd53dn gobdm@babgdals o bLamgsbm dgmnszns GoMmgdmes on@ab@gdab gomgdy. Cf., Craig
McEwen et al., Bring in the Lawyers: Challengin g the Dominant Approaches to Ensuring Fairness in Divorce
Mediation, 79 Minn. L. Rev. 1317 (1995) (@obinbogdo asy®ab ommb szmzs@gdolb ©sbbcgdol dg-
Lobgd)

[FN23]. gbobbe s bbgs 3@o@&qddo onmab@gdlb asdymmdgdom gbdaom, GmB 8gmaszns Azgmmadogo Bobo-
LodMmigbm Jdgmgdss. gfoan BbMog, 3oMgos, Gm3 gb 3Mmigbo sbg 0bGgaMmamgdamo asbos
360d&ognm Logd0sbmdadn, dogMed Mmegba Igmasas sbgm 3mbEgdbEda gobabomygds, n3ecggds
8obo abgmo m3z0bgdgda, Hmam@oss Mgnm-go3m@ 33930 @ 3MmMdemgdal 3MgeGogmo gowabyzgdo.
Nancy A. Welsh, The Thinning Vision of Self-Determination in Court-Connected Mediation: The Inevitable
Price of Institutionalization, Harv. Negot. L. Rev. (forthcoming 2001) (examining the inherent conflict between
achieving self-determination in which mediation focuses on settlement). Welsh addresses Allen v. Leal, 27 F.
Supp 2d 945 (S.D. Tex. 1998) (3gns(300L 3Mm39bob Jgegase 8ombBgnmo dgmabbdgds 8mazagh oy
oM gobbmM(309mgdae dgmobbdgdab).

[FN24]. 30354605, M8 0sbsdgotmsg 3gmns3008 gons@s bado asbbbgeggdmmo g@sda: 1970-0560 brgdals
d9s 3gFommo gdb3gM08g6@G 0l EMHmm BnnRbggs. 1980-05b0 brmgdo sbyMagzal Mms, 8sg68d 0d bo-
30obgdal gomgemabbobgdal gotgdy, GmImgdbsoi mgb B396 39bgdom. 1990-0560 Bemgdal dus
396nmedo anbym Mganmomgdal 3gfamen, bowsy obafMganmamgdgma bsgnmbgdol ow babaml
13060b30MEgds bobsdsGomm, bogebmbdpgdmm bymabygmagds ©s bggmmdsedy ogndbgdama
mEa060Ds(309d0. Igos30930 0Mab@gdolb meab bszombai geom-gfoman gobbomgalb bogsbos.

[FN25]. 3oybgoagom 08abs, Gm8 doam8al - 03dmaqds-6393033 - 0300086 d(30emgdal demngfn 8bsfmoad-
F960 356, o6 338830390, M3 ghmIs 3Gim(39Lb3s Nbs Rosbs(zzmmb FgmEyg. Bogcad nbamgor Carrie
Menkel-Meadow, The Trouble with the Adversary System in a Post-Modern, Multicultural World, 38 Wm. &
Mary L. Rev. 5 (1996) (308500 080b 3gbabgd, Gm8 3gxndmmdocmmdol Lob@gds sMvsmgizod s
©530b dma356gdolb 30B6gdabamzgaly).

[FN26]. E.g., Monroe H. Freedman, The Trouble with Postmodern Zeal, 38 Wm. & Mary L. Rev. 63 (1996) (Carrie
Menkel-Meadow's  dgbgommgdgdol  as3@odnigds, 6m3d ©o30b  om@gMmbs@ommn  dmazatgds
d9x0dMMBocnmdab bob®gdsbdyg Jomms mgsb).

[FN27]. 3gx0dcmmdammdal Labgdsdn, LogoMms Bmeaggqdds 83bbgdsMge BomImomaabmb mogn ©s
3Mb3Fabzns goBomb gmm3abgol “bad(zbgmnl Bogmgdal” bgemdo Robogwgdsm. 35306 Gmegbacs
©530b 300063980 bymdgbymdaby mGngb@nfigbnm 3Gm3gbdn bgsgbn Joamdss sGss LagoGm.

[FN28]. 8spseomsc, Robert A. Baruch Bush, A Study of Ethical Dilemmas and Policy Implications, 1994 J. Disp.
Resol. 1 (1994); John D. Feerick, Toward Uniform Standards of Conduct for Mediators, 38 S. Tex. L. Rev. 455
(1997); Kimberlee K. Kovach, Mediation: Principles and Practice, at Ch. 15 (2d ed. 2000).

[FN29] dogomomoag, Laflin, supra note 4; see also Menkel-Meadow, Silences of the Restatement, supra note 4.

[FN30]. dogomomosw, Carrie Menkel-Meadow, Ethics in Alternative Dispute Resolution: New Issues, No Answers
from the Adversary Conception of Lawyers' Responsibilities, 38 S. Tex. L. Rev. 407 (1997); Menkel-Meadow,
Silences of the Restatement supra note 4; see also Douglas Yarn & Wayne Thorpe, Ethics 2000: Proposed New
ABA Ethics Rules for Lawyers-Neutrals and Attorneys in ADR, Disp. Resol. Mag. (forthcoming 2001).

[FN31]. dsgomomosw, Symposium, Is Mediation the Practice of Law?, NIDR Forum, June 1997; Bruce Meyerson,

163



Lawyers Who Mediate Are Not Practicing Law, 14 Alternatives to the High Cost of Litig. 74 (1996); Carrie
Menkel-Meadow, Is Mediation the Practice of Law?, 14 Alternatives to the High Cost of Litig. 57 (1996); see
also Geetha Ravindra, When Mediation Becomes the Unauthorized Practice of Law, 15 Alternatives to the
High Cost of Litig. 94 (1997).

[FN32]. 8sgomomag, 83g6ngzol sgmizs@ms sbmznsool agol sm@gmbs@oqmo gowsbyzg@ob gobym-
gomagds IMdomdl o3 Lagnmbgddy. owgem dgdmbggzedn, 83gMnzol sgmgsGms sbmznazanl
0694039, M3 390s(300 o6 0mzgmgds onMoaen 3Mo] 0300, M3amodgbmdal sbaggdl 3@e-
8900l s3m358gdL 03 dgmos@mmgdmeb dgmemgdom, MmBgmma(y sMama3gbDomgdamoa 3Mad@n s
sdzo.

[FN33]. Kimberlee K. Kovach & Lela P. Love, Mapping Mediation: The Risks of Riskin's Grid, 3 Harv. Negot. L.
Rev. 71 (1998) [hereinafter Mapping Mediation] (3s8smo 03s%g, ®m3 dodsgmmds o6 dgndemgds
3560bnemb 08 3Gm(3gbgdmab, Lawsz bgn@HomuMml aoshbos dggabgdoma mGagb@o(s0s oy Hmema);
Leonard L. Riskin, Understanding Mediators' Orientations, Strategies, and Techniques: A Grid for the
Perplexed, 1 Harv. Negot. L. Rev. 7 (1996) (303s3emmdab badgstmb sbobgs anbmbgddyg); James J. Alfini,
Evaluative Versus Facilitative Mediation: A Discussion, 24 Fla. St. U. L. Rev. 919 (1997); Kimberlee K.
Kovach, What Is Real Mediation and Who Should Decide?, 3 Disp. Resol. Mag. 5 (1996) [hereinafter Real
Mediation]; Lela P. Love, The Top Ten Reasons Why Mediators Should Not Evaluate, 24 Fla. St. U. L. Rev.
937 (1997); Robert B. Moberly, Mediator Gag Rules: Is It Ethical for Mediators to Evaluate or Advise?, 38 S.
Tex. L. Rev. 669 (1997) (goognma bgbgdob BobssmBoga asdmdmmads, MHmdmagdag 3Mdomasgl
dgoo@mmal dgaiobgdsl); Jeffrey W. Stempel, Beyond Formalism and False Dichotomies: The Need for
Institutionalizing a Flexible Concept of the Mediator's Role, 24 Fla. St. U. L. Rev. 949 (1997) (dmdboema
d0803mmdals 838 303905, GmM3gmoi dggxabgdoma gdbozal anfagonmao gsbboemgals Mezmgdals
ndmggs); Marjorie Corman Aaron, ADR Toolbox: The Highwire Art of Evaluation, 14 Alternatives to the
High Cost of Litig. 62 (1996) (8g0ns@mnl 3ggobgdol s L3gEngagnma 8gens@mmal LEMsGganal
93m39bma300b goBg30L Igbsdadobo godmygbgds); Kimberlee K. Kovach & Lela P. Love, “Evaluative”
Mediation is an Oxymoron, 14 Alternatives to High Cost Litig. 31 (1996); Jeffrey W. Stempel, Identifying Real
Dichotomies Underlying the False Dichotomy: Twenty-First Century Mediation in an Eclectic Regime, 2000 J.
Disp. Resol. 371 (2000).

[FN34]. E.g., Jeffery W. Stempel, The Inevitability of the Eclectic: Liberating ADR from Ideology, 2000 J. Disp.
Resol. 247 (2000) (d5853emmdob gobbamgs ogmaogmo bob@gdol 30Mggmo, dogMs8 oMagdleny-
Bon® 858 gdow); cf. John Lande, Toward More Sophi,sticated Mediation Theory, 2000 J. Disp. Resol. 321
(2000).

[FN35]. E.g., Carrie Menkel-Meadow, Pursuing Settlement in an Adversary Culture: A Tale of Innovaiton Co-Opted
or “The Law of ADR,” 19 Fla. St. U. L. Rev. 1 (1991).

[EN36]. bonb@gMgbms, GmB gb oMab sbggg Ins8s3mmdal go68568gds. abamgo Tex. Civ. Prac. & Rem. Code
Ann. § 154.023 (Vernon 2000); aboego Colo. Rev. Stat. Ann § 13-22-302 (West 1999).

[FN37]. E.g., Kovach, supra note 28, at 23-25 (dwqodszmmdol 36mgbolb bbgsmabbgs gs68s68 980l
3g8mmagobygds).

[FN38]. Ggomao dnodogmmds, d960d36s 33.

[FN39]. b dgbademms dmazao3mgl, 8ogMs8 o6 ngmb GMbbgm®mBamgdamo 8mmgmob Lo 808wg3560.

[FN40]. 8g0s(300L 80bbgda domasb gobbbgagmgds damomabogmmgdal bob@gdalb 80bbgdabegsb. baboema
2.

[FN41]. Should Mediators Evaluate?: A Debate Between Lela P. Love and James B. Boskey, 1 Cardozo Online J.
Conflict Resol. 1 (1999-2000), at http:// www.cardozo.yu.edu/cojcr.

[FN42]. Leonard L. Riskin, Mediation and Lawyers, 43 Ohio St. L. J. 29 (1982).

[FN43]. dogomoms, Nancy B. Rapoport, Our House, Our Rules: The Need for a Uniform Code of Bankruptcy
Ethics, 6 Am. Bankr. Inst. L. Rev. 45 (1998) (0obgqbogdo go3m@mgdal gmogobs o ggogMomaio
Lodomamal dg43bob dgbabgd); Simon M. Lorne, The Corporate and Securities Adviser, the Public Interest,
and Professional Ethics 76 Mich. L. Rev. 423 (1978) (obgnbogdo 3m@3m&s@onma 36GRg39mol Gmmal
dgbabgd); Jeffery N. Pennell, Ethics in Estate Planning and Fiduciary Administration: The Inadequacy of the
Model Rules and the Model Code, 45 Record 715 (1990).

[FN44]. E.g., Fred C. Zacharias, Reconceptualizing Ethical Roles, 65 Geo. Wash. L. Rev. 169 (1997).

164



[FN45]. 33mog Bgdo sbMns, Gm3 dgmas30sl Redmdmmms abgmo 860336gmmagsba 30Bbgda, GHmamGagss
3bofggdal ymgdedmbomgdgdom sedn@gs, mz30masdmygzgss s 3Mmdmagdgdal gowagdfnl 3Gge-
Gommo bgmbgda. obomgo See Welsh, supra note 23 (3qdogmmdabs o Lobodsmmm 3Gmzgbob
3500833900bsb Ba3mJ3bnmo bLodbgmggdal gsbbaggs).

[FN46]. Riskin, d560d36s 33; John Brickerman, Evaluative Mediator Responds, 14 Alternatives to the High Cost
Litig. 70 (1996).

[FN47]. E.g., Charles R. Pyle, Mediation and Judicial Settlement Conferences: Different Rides on the Road to
Resolution, Ariz. Att'y, Nov. 1996, at 20; Marc Galanter & Mia Cahill, Most Cases Settle: Judicial Promotion
and Regulation of Settlements, 46 Stan. L. Rev. 1339 (1994); Carrie Menkel-Meadow, For and Against
Settlement: Uses and Abuses of the Mandatory Settlement Conference, 33 UCLA L. Rev. 485 (1985).

[FN48]. Kovach & Love, Mapping Mediation, supra note 33; Zena Zumeta, A Facilitative Mediator Responds, 2000 J.
Disp. Resol. 335 (2000).

[FN49]. Kovach & Love, Mapping Mediation, 99609365 33.

[FN50]. John Lande, How Will Lawyering and Mediation Practices Transform Each Other? 24 Fla. St. U. L. Rev. 839,
846 (1997).

[FN51]. abogngor Dwight Golann, Mediating Legal Disputes (1996) (3g0s@mgdal bL3gagognto &gdbogabs
5 99656750L 3odm(3@s LobsdsGmmm 3Mm39L0b dmbaggeMgdma).

[FN52]. aboggor Robert A. Baruch Bush & Joseph P. Folger, The Promise of Mediation: Responding to Conflict
Through Empowerment and Recognition (1994).

[FN53]. dogomoomow, Jeffery W. Stempel, Theralaw and the Law-Business Paradigm Debate, 5 Psychol. Pub. Pol'y &
L. 849, 882 n.124 (1999) (stating that “segments of the theralaw and ADR movements are old wines in new
skins ...”).

[FN54]. Lande, 9960d36s 50, at 846. “Liti-mediation” is an adaptation of the term “litigotiation” first set forth by
Marc Galanter in 1984. Marc Galanter, Worlds of Deals: Using Negotiation to Teach About Legal Process, 34
J. Legal. Educ. 268, 268 (1984) (Lobodsmmmm 36m3gbolb 3mb@GgdLb@dn 8mmadsmsgzgdol 3Gm3gbob
dgbbogmady ymMomgdal godsbgaomads).

[FN55]. dogomoamase, Menkel-Meadow, supra note 35, at 6.

[FN56]. Jack M. Sabatino, ADR as “Litigation Lite”: Procedural and Evidentiary Norms Embedded Within Alternative
Dispute Resolution, 47 Emory L. J. 1289 (1998).

[FN57]. Stempel, 39603360 34.

[FN58]. Id.

[FN59]. Wayne D. Brazil, Continuing the Conversation about the Current Status and the Future of ADR: A View from
the Courts, 2000 J. Disp. Resol. 11, 29 (2000).

[FN60]. Id.

[FN61]. Lela P. Love & Kimberlee K. Kovach, ADR: An Eclectic Array of Processes, Rather Than One Eclectic
Process, 2001 J. Disp. Resol. 295 (2001) (gyoomgdaol godabgomagds 08sdg, Gm3 8gmoszns o6ab
36m3g9bo, HmIgmoa(z doesMas Lbgsabbgsggama ©ogol dmagetgdal 3Gsj@nzom ©s o9 ogo
(390039 M 56 35dMmaymes, 0130 53568530 03 3Mm(39bgdal dpowsd b3gd@MUL).

[FN62]. dogomoamasw, Toni Heinzl, Mediator Coaxes Couples to Agree; Lawyers Say Divorce Mediation is Fair to
Both Sides and Moves Cases Through the Courts More Quickly, Fort Worth Star Telegram, Dec. 30, 2000, at 1
(quoting district court judge as stating, “Mediation gets people out of the system faster”).

[FN63]. 3mb3fg@ma  3bocggdals  Rotormmmdal  w©mby  gobbbgogogds  dmbadhgmyg  dbscggdals
Romommmdobogsb. dmgogdomo an@ab@o 0ygbgdlh ©@m3nbsb@ dmbsBormol 8ngmdslb, Dmgo 3o ofe.
John S. Murray et al., Mediation and Other Non-Binding ADR Processes 150-51 (1996). oqgbgmogom 3abs,
sMgmmo  33mg3900 a30h39693L, Gm3 bstggda  38symayomo sG0sb Bgwosznal 3GmgLoom,
0030653 300 g0l Bmgze6gdadn mbsbommgmdal dgbadmgdemmds gdmggoom.

[FN64]. Welsh, 39603360 45, at n.85.

[FN65]. babodaommbmsb ©s3o3d0Mgdammo 8gmns3onlb 3Mmamadgdal 3o8mbomabomgal abaemgo (3gbady
3ofal Rofomgs d¢odogmmdsdn) Court-Annexed Mediation: Critical Perspectives on Selected State and
Federal Programs (Edward J. Bergman & John G. Bickerman eds., 1998).

[FN66]. b gg39dbgds 93@mMal @osbmmgdoo 10-6masb 3oMo@ godmzmamgdsl, &gbolbdn, 1980 Bmawsb
1989 Bemol dmmm 3gMomesdmy. MmEqbsg 30mbEmb3dn, 1980-0560 Brgdal ©sbsbyobdn, dgmassns

165



30M39moE abomgdmes Imbadsfmmyggdmsb s Labadsfmmm Lob@gdnl bocdmdawmggbmgdmab, gb
dmg8g008s 503m358gd3s domdg 3amdbmdansmgm smngdggl. o8 dodgboo 3oMggmon ©a30lL Sm@ M-
BoGomo goobygg@ob 3Mmgbo go8mnygbglb 3ofabol meadob Lodmdomagm LabodsGommgdda,
Gmdgmoag ogm bmBogFigdody ©oxydbgdnma 3mbaygMgbios - baddal BgagMomua asbboemgals
Lob@gds. Kimberlee K. Kovach, Moderated Settlement Conferences, St. Mary's Alternative Dispute
Resolution, Procedures, Pitfalls and Promises (1988); see also Handbook of Alternative Dispute Resolution ch.
7 (Amy L. Greenspan ed., 2d ed. 1990) (bLsdgomme @sGgammomgdama 3mbggmgbnal gobbomgs wg-
&omgddn). 1989 brmodryg LadsGommal bygmmb Bam8mBomagbmgdl 396 BamBmgmanbom, Hmd dgqd-
mmo Imbsbamgmds MHmam(3 89005@mA7dL s LEmmo Ladydom gsbszzgmon gddsgom. ©mgdoy
Bgbobdo - 3§o@dn, LoEsz YoMmmm asdmaygbgds Bgmas(30s s ©a30L goEsbyzg@ab sem@gMbad -
amo badmemagdgdo - o9 8905300 MEMNgb&nMgdnmoas Fbmemme Ibsmggdolb gmgdsdmbomgdom
sg©30Dg S 96 ©30L Lodmmmm gosbyzg@edy, 98 3Mm3gLL dg3M0 MaMgdaymow 56 Mmgmab.

[FN67] Jacqueline M. Nolan-Haley, Court Mediation and the Search for Justice Through Law, 74 Wash. U. L.Q. 47
(1996).

[FN68] Stempel, 396033605 34, at 249.

[FN69] Bickerman, d9603d36s 46.

[FN70] E.g., Joseph B. Stulberg, Training Interveners for ADR Processes, 81 Ky. L.J. 977 (1992-93).

[FN71] Carrie Menkel-Meadow, Ethics and Professionalism in Non-Adversarial Lawyering, 27 Fla. St. U. L Rev. 153,
163 (1999).

[FN72] Steven C. Krane, Ethics 2000: What Might Have Been, 19 N. Ill. U. L. Rev. 323, 325 (1999).

[FN73] Menkel-Meadow, 3960d36s 25.

[FN74] Carrie Menkel-Meadow, When Winning Isn't Everything: The Lawyer as Problem Solver, 28 Hofstra L. Rev.
905, 907-09 (2000).

[FN75] E.g., Henry J. Friendly, Some Kind of Hearing, 123 U. Pa. L Rev. 1267, 1287-89 (1975).

[FN76]. E.g., Cumuso v. Nat'l R.R. Passenger Corp., No. 97-7891, 2000 U.S. Dist. LEXIS 5427, at *3-4 (E.D. Pa. Apr.
25, 2000); Donald P. Baker, Richmond's Civic Embarrassments; Officials' Troubles and a Fight Over Lee's
Portrait Keep City Stewing in it Past, Wash. Post, June 10, 1999, at B3.

[FN77] Menkel-Meadow, d960d3bs 74, at 907.

[FN78] 3sgoemomag, Susan Daicoff, Asking Leopards to Change Their Spots: Should Lawyers Change? A Critique
of Solutions to Problems with Professionalism by Reference to Empirically-Derived Attorney Personality
Attributes, 11 Geo. J. Legal Ethics 547, 553 (1998).

[FN79] Judith L. Maute, Sporting Theory of Justice: Taming Adversarial Zeal with a Logical Sanctions Doctrine, 20
Conn. L. Rev. 7, 18-19 (1987).

[FN80] oboemgo generally Deborah Tannen, The Argument Culture: Moving from Debate to Dialogue (1998).

[FN81] Daicoff, supra note 78, at n.73.

[FN82] E.g., Maute, supra note 79, at 9-10; Thomas L. Shaffer, The Unique, Novel, and Unsound Adversary Ethic, 41
Vand. L. Rev. 697, 700-01; Mark Perlmutter, Why Lawyers and the Rest of us Lie and Engage in Other
Repugnant Behavior (1998); Sol M. Linowitz & Martin Mayer, The Betrayed Profession: Lawyering at the End
of the Twentieth Century 192 (1994) (noting that many attorneys believe that “zealously” representing clients
means pushing all rules of ethics and decency to the limit).

[FN83] Maute, d960d36s 79, at 9-10.

[FN84] Patrick J. Schiltz, On Being a Happy, Healthy, and Ethical Member of an Unhappy, Unhealthy, and Unethical
Profession, 52 Vand. L. Rev. 871, 889 (1999) (quoting Amiram Elwork, Stress Management for Lawyers 15,
20 (2d ed. 1997)).

[FN85] Id.

[FN86] Elizabeth G. Thornburg, Metaphors Matter: How Images of Battle, Sports, and Sex Shape the Adversary
System, 10 Wis. Women's L.J. 225, 225-26 (1995).

[FN87] Nancy B. Rapoport, Dressed for Excess: How Hollywood Affects the Professional Behavior of Lawyers, 14
Notre Dame J.L. Ethics & Pub. Pol'y 49, 49-51 (2000).

[FN88] E.g., Janet Weinstein, Coming of Age: Recognizing the Importance of Interdisciplinary Education in Law
Practice, 74 Wash L. Rev. 319, 319, 343 (1999).

[FN89]. Daicoff, 39603365 78, at 548.

[FN90]. Id.

[FNO1]. E.g., Roger E. Schechter, Changing Law Schools to Make Less Nasty Lawyers, 10 Geo. J. Legal Ethics 367
(1997).

166



[FN92]. E.g., Jeffrey W. Stempel, New Paradigm, Normal Science or Crumbling Construct? Trends in Adjudicatory
Procedure and Litigation Reform, 59 Brook. L. Rev. 659, 688-93 (1993); Bryant Garth, From Civil Litigation to
Private Justice: Legal Practice at War with the Profession and its Values, 59 Brook. L. Rev. 931, 945-53 (1993).

[FNO93]. James R. Elkins, The Moral Labyrinth of Zealous Advocacy, 21 Cap. U. L. Rev. 735, 739 (1992). See also
Janeen Kerper & Gary L. Stuart, Rambo Bites the Dust: Current Trends in Deposition Ethics, 22 J. Legal Prof.
103, 106-110 (1998) (placing the origins of zealous advocacy in both the American and British bars into
historical context).

[FN94]. E.g., James R. Elkins, Lawyer Ethics: A Pedagogical Mosaic, 14 Notre Dame J.L. Ethics & Pub. Pol'y 117,
158 n.98 (2000); Kerper & Stuart, supra note 93.

[FNO5]. E.g., William M. Sage, Physicians as Advocates, 35 Hous. L. Rev. 1529, 1566 (1999); see also Stephan
Landsman, A Brief Survey of the Development of the Adversary System, 44 Ohio St. L.J. 713, 713 (1983)
(938303398, M3 0MabGal gongalb 3mwgdLol 33momgds d9dMdoggdmem odbs sgmgs@nlb dgxod-
93000030l Joam3ob dgbszgemgmaw ).

[FN96]. Daicoff, 39603365 78, at 563-64.

[FN97]. Id. at 564; Krane, 9603365 72, at 325.

[FNO8]. Yarn & Thorpe, supra note 30. For the entire report of the work on the proposed code, Ethics 2000, see
http://www.abanet.org/cpr/ethics2k.html.

[FN99]. E.g., Robert F. Cochran Jr., ADR, the ABA, and Client Control: A Proposal that the Model Rules Require
Lawyers to Present ADR Options to Clients, 41 S. Tex. L. Rev. 183 (1999).

[FN100]. Yarn & Thorpe, 9603365 30.

[FN101]. Cochran, supra note 99; see also Richard W. Painer et al., Speakers Propose Model Rules Amendments to
Ethics 2000 Commission, 9 The Professional Lawyer, at 10 (1998). gb badm8oz go o6 3gogws 0dsb,
mdgma(g 0408wy nymb dgdmmagadgdama. 8y, Mmami(y 539M030L sgmo@ms sbmasznal ©sg0l
39000by39@0b  gobymagzammgdol megdxomdatyg, sbggg Mg3mdgbosaznsl gubgz abgo 3og@ngal,
mEgbs 0gcob@gdo 030060 3m0gb6@ gL 5(36mdg6 dgmns(30530 Bom gmogne 3ommgdamgdadl,
396dmE 30 08sL, HmM3 Fomo (3939 bms 356bbgszgdmEalL dgx0dMgdnmmdal 3Gmb(3030bgsb.

[FN102]. Model Rules of Prof'l Conduct R. 4.1 (1999).

[FN103]. James J. White, Machiavelli and the Bar: Ethical Limitations on Lying in Negotiation, 1980 Am. B. Found.
Res. J., at 926 (1980).

[FN104]. Geoffrey C. Hazard, The Lawyer's Obligation to be Trustworthy When Dealing with Opposing Parties, 33
S.C. L. Rev. 181, 190-91 (1981).

[FN105]. E.g., Charles B. Craver, Negotiation Ethics: How to Deceive without Being Dishonest; How to be Assertive
Without Being Offensive, 38 S. Tex. L. Rev. 713 (1997); Gerald B. Wetlaufer, The Ethics of Lying in
Negotiations, 75 Towa L. Rev. 1219 (1990); Geoffrey M. Peters, The Use of Lies in Negotiation, 48 Ohio St.
L.J. 1(1987).

[FN106]. oboegmgor James Alfini, E2K Leaves Mediation in an Ethics Black Hole, 7 Disp. Resol. Mag. (forthcoming
2001).

[FN107]. 0565336m8mmdomo s@gm3s@meal 3Gsd@nzob asbbomgs obomgom 39603369330 254-260.

[FN108]. bod3mbogdo, sbsemo dmegmob bBsgmagds: Must Knights Shed Their Swords and Armor to Enter Certain
ADR Arenas?, 1 Cardozo Online J. Conflict Resol. (1999), at

http://cardozo.yu.edu/cojcr/new_site/issues/voll/vollhtm.

[FN109]. Jack M. Sabatino, ADR as “Litigation Lite”: Procedural and Evidentiary Norms Embedded Within
Alternative Dispute Resolution, 47 Emory L.J. 1289, 1292 (1998).

[FN110]. 838 5396m3gb0ls gobbomgabamgals abamgor Robinson, d960d36s 5.

[FN111]. Symposium, 3960d36s 108.

[FN112]. gb 88 g3039009magds ©ogndbgdamos dmgagtoma 3Ldgbgmals 3sbbdg, Gm3mgdai goodymy,
Rogbgoom goM33gamo Ji3g30L bEGObsMEddn (HmamMngss, dsgamomom, jgonmbobonbogMgds),
oms Imbsbomgmds Bngmma dgmos(z0sdo.

[FN113]. yn@ommgds dosg0go domol, Gmdgmdsi BobsomBogamds gaombos sgmzs@amal 3Msg@nzab
sbam Zoamdgdl, 3gOdme 30 3GMPqLambamGo d3g30L BmEgmama bgbgdol (33momgdgdl. o-
358 gd0mo abgrmmdsz00bomgzal abamgo John Dzienkowski & Robert J. Peroni, Multidisciplinary Practice
and the American Legal Profession: A Market Approach to Regulating the Delivery of Legal Services in the
Twenty-First Century, 69 Fordham L. Rev. 83 (2000).

167



[FN114]. Daicoff, 39603365 78, at 573-74.

[FN115]. Rocio T. Aliaga, Framing the Debate on Mandatory Continuing Legal Education (MCLE) The District of
Columbia Bar's Consideration of MCLE, 8 Geo. J. Legal Ethics 1145 (1995); Lisa A. Grigg, The Mandatory
Continuing Legal Education Debate: Is it Improving Lawyer Competency or is it Just Busy Work?, 12 B.Y.U.
J. Pub. L. 417 (1998).

[FN116]. oboemgo “gongs 2000”, sbggg Lodmmmm 3Gmend@n, Gm3gmoa ao@obom mbos ngbgl v856n3zab
2@3M 3Gl sbmgosznal Ladgmdyg http://www.abanet.org/cpr/ethics2k.html. See also infra notes 134-
146 and accompanying text.

[FN117]. E.g., Rapoport, supra note 43, at 45; see also, Stanley Sporkin, Commentary, The Need for Separate Codes
of Professional Conduct for the Various Specialties, 7 Geo. J. Legal Ethics 149, 150-52 (1993) (b3g(30no-
m0Dgdmo go03ob 888 303900 3MM3MEsGommo s gobosbo Jomemmgdal 8sgnbs309dabasb).

[FN118]. Rapoport, 996003365 43, at 65-69 (8gb@ob RsGomgds >m30emgdgmos, oy bogdamabos Lbgswsabbgs
Lobolb googol 3megdLbolb godmygbgds).

[FN119]. Nancy B. Rapoport, Living “Top-Down” in a “Bottom-up” World: Musings on the Relationship Between
Jewish Ethics and Legal Ethics, 78 Neb. L. Rev. 18 (1999).

[FN120]. Dzienkowski & Peroni, 39603365 113, at 89.

[FN121]. Susan Sturm, From Gladiators to Problem Solvers: Connecting Conversations about Women, the Academy,
and the Legal Profession, 4 Duke J. Gender L. & Pol'y 119, 122 (1997) (“gmo@os@mtal 3mmgmal”
35360803900 05 3Mmdmgdgdal Imgzs6igdol dmogmbdg aswsbgmal 3Gm3sg06ws).

[FN122]. Daicoff, 39603365 78, at 586.

[FN123]. Schiltz, 39603365 84, at 888-89; see also Janet Reno, Lawyers as Problem Solvers: Keynote Address to the
AALS, in 49 J. Legal Educ. 5 (1999) (ag@omommo bimmol LEnogb@gdal boggbgds, asbwmbyb 36rmd-
93930l ImIgzo6igdmado).

[FN124]. Gopgobsg 0530b sem@g@mbsgommoa gs056y39@0b 39@bo 00mgemabbobgdl  ©agal dmazemgdabsl
0565336MImmdomo 8ogmdob asdmygbgdal LBsgmgdslb, 803sRbns, GmB, Mmamei(3 nbLEGNJEmE-
8o, mbs 3oLBsgmm s Bo30dgbm LEMEIBEGJd0, 005653MMBmME obgmn @ogemgdgdol dgbev-
mgdabsl, ®mBmgda 9g8ndbgds gu@mbomgdal Bomdmgdal. Lonb@gmgbms, Gmd 60 LEGnwybEowsb
dbmeme M3 godmmggs mabbdmds, ghmawn agbgfom badcmao.

[FN125]. Janet Reno, boddmbowdo, 3mbxgghgbEos 36mdwgdol 30g5@0wms© dmy35M9d0L Momdsbyg, Session
I: Envisioning the New Lawyer, 37 Cal. W. L. Rev. 1, 8-9 (2000).

[FN126]. Id.

[FN127]. Daicoff, 3960d36s 78, at 566.

[FN128]. Id. at 594.

[FN129]. E.g., Zacharias, 39603365 44; Sporkin, 39603365 117.

[FN130]. Rapoport, 3560336s 43, at 61-63.

[FN131]. Id. at 49.

[FN132]. Id. at 56-57; oboemgo obggg Zacharias, 99600365 44, at 190-98 (gobbomymos Ji3g30b bL3g-
3odmadgdama 3megdbo Lbzswsbbgs anfomaqmo L3gEosmmdabmgal, 83sbmab badasbdgmas,
M8 gmegdbob  d934369mgdds  abgm Fgommgd by Mbos gssdsbgzommb yamopmgds, Gm3mado(s
3096&93bs @s 0l gdl ImEals 3mImbogszasl dgubymdl bgmb.

[FN133]. Id. at 56; see also Krane, dgbodgbs 72, at 330.

[FN134]. 3960d36s Daicoff, 3560936 78, at 65-69.

[FN135]. a5633gmfogdn, Gm3 gnfopmgdsl adm 03 ancaldgddy godsbzamgd, MGmdmygdoy bofmdmog-
39696 3m0gb@&qdl dsdagmmdals 3GsdGogmm bogdnsbmdada, gocg bgo@Gomn dgmns@mgddy.

[FN136]. Rapoport, d960d36s 43, at 65.

[FN137]. 3gmerg 6sbagma Supra Part IT (340853mmdobs o dgxndcgdommdab bobgdgdlb dmeal bLbgemdgdal
BomBmAg6y).

[FN138]. Rapoport, d560336s 43, at 70.

[FN139]. I1d. at 70-77.

[FN140]. Id. at 70.

[FN141]. I1d. at 72-73, 76.

[FN142]. 3ogomomoswm, Dzienkowski & Peroni, supra note 113, at 92 (smbg@lb  Lobgmdbogm s@gm s@ncals
sbm0o(300Lb BmEnl sE3M3oGgdalb Mgammamgdnbsl); Krane, supra note 72, at 330 (38 30390900,

168



M3 “sgmyodnlb Mgammogdolb dmgmo bEEMJE N 28gMnzob dggFmgdmm 3G o@qddo ©obsbys-
9dmas”).

[FN143]. Rapoport, d560d3bs 43, at 79 n.164.

[FN144]. 53 gobbomggdl sdzemem 3b0d3bgmmgebo dgmgagdo 543L 8gmosznabomgzab. sMs-amEab@gdl
MBEgds dgzm dboMggda BoMdmoanbmb Lobodsmmmmdy - dogomomae, Gabsblbal@gdlbs wo
dmam@Mgdl. Galton, supra note 5, at 8; see also Kovach, Mediation Principles and Practice, supra note 31,
at 101 n.23 (discussing various roles for the mediation representative). But see Birbrower, Mantalbano, Condon
& Frank, P.C. v. Superior Court, 949 P.2d 1 (Cal. 1998) (030l gomgsmabbabgdom, Gm3 3mmogb@ab
369bgbBo(3nd - 9Mdn@GMoyal 8mBbagdobol ©s 13obob3bgmn ©ogal dmazemgdabsl, Mmgmocs
aobboegal 3Mm3gbdn ogm gomogm@bosdn, Lowsi 0nmabEgdl o6 gooRbosm mn3gbdas, -sMs-
33&™MM0bgdam anfoganm 3Gogdozon Rsomgsms.

[FN145]. 8oqbgoogsm 0dobs, Gm8 Labsdsmmemmby, Gmdgmbgos boddol  gobbomaal 3Gmgbo ga o
abAmadams, dgbodmgdgmoas 3geasznals Labgmddmgsbgmm 36M0b(303580L bocdmBgbs, Gaba(y
39360 539019380, odze sbgma Ratimgs dgbadmagdgmas Fbmemme (3o 3gmo Logdab gobbomgabsb.
33 3988 30(39%, Hm3 5@ALydMAL Moma(s YBMM Fomom, MmIgmag oM Fbmmme gho 3mb 3 MgGmem
Logddgl dmgFggds, 50850 Bmaswsw 0gbgds gmogca Labgmddmazsbgmm anFabEgdabsmgal.

[FN146]. Rapoport, 9960dgbs 43, at 74.

[FN147]. Kimberlee K. Kovach, Good Faith in Mediation: Requested, Recommended or Required: A New Ethic, 38 S.
Tex. L. Rev. 575 (1997).

[FN148]. aoM3gzgnmo 3gfomealb dg8amd godmagfgds sme 0dbgds Logomm, Gomasbss diaze 0339
sm30bgdma, Jofgom Jgbbsgmomo s Bdmaswmom Loswgmizs@m 3Mad@ogsdo 0b@gacamgdamo
ngbgdo.

[FN149]. c06b, ®m3 3qs8sgmmdada o8 sbaem bgbgdl dg3bgomo amdgmaomnsb 39Mb3gddngadn, Gmmgbacs
58 babymddmgabgmmgdal aogMzgmgds bbgs o6dgx0dMgdocmmdal 3Mm39bgd by go8mbowgan
0gd6gds. 530l gFm-gFio Fogomoms amgmgds 3Gmdmgdal goagdfs dmmoadatszgdoo. t. E.g., Carrie
Menkel-Meadow, Toward Another View of Legal Negotiation: The Structure of Problem Solving, 31 U.C.L.A.
L. Rev. 754 (1984). abamgor sbggg Robert H. Mnookin et al., Beyond Winning: Negotiating to Create Value
in Deals and Disputes (2000) (8mmadsos3gdsdn 3Gmsd@oya JoamBab dgmagodgds, Mmdgmoacz sbgzg
q8LobmEads 3oL BmggzeMgdobmab s 3ogdnmgdmm odedmmgdal dgd 306 gdsb).

[FN150]. dofomspae 306mgbama mgabgdgdo qbwos gogomgaemobbobmom, Gewasbs ngo gbgds Losw-
30M35@™ 3Gog@ngobs ©d Immadams 3gdal. onzmyn, dgbadgbs Daicoff, supra note 78.

[FN151]. 3gmabg bsbago.

[FN152]. @sogmen, 3960d36s Daicoff, supra note 78, at 573-74.

[FN153]. ®@o3mM @0, dgbadgbs 43 at 52.

[FN154]. Id. at 53-54, 70.

[FN155]. Model Rules of Prof'l Conduct R. 3.8 (1999).

[FN156]. Id. R. 3.1.

[FN157]. 356098 9. d0g@bo, s03m3s@mcol sdg6ngmma sbmgaszns, 3m@obabgmdbogmgdfngn 36odda-
3oL 33mgge. Harriet E. Miers, American Bar Association Study of Multistate Practice is on Fast Track, Ariz.
Att'y, Feb. 2001, at 29.

[FN158]. @dogbimgbio&3g@mmba, 8960dgbs 113 (6gds oMomb oMol gdl, 8mbobamygmds 8oammb 8xme-
Boob03maba@m 3Msd@nzado: dmgswo dabbgbo Dzienkowski & Peroni, supra note 113; Carol A.
Needham, Permitting Lawyers to Participate in Multi-Discipline Practice: Business as Usual, 84 Minn. L. Rev.
1315 (2000).

[FN159]. 3mgs30 Kovach, 39603360 147.

[FN160]. Id; obomgo obggg Brazil, supra note 20, at 32-34 (qobozbomal go3gogds, Gmd 3gomombab-
©0bog®gdal Immbmgbal dgbadmms goshbogl nmbammo g53gd@0, j9Mdmm, gobomummb 8gonszonl
36m39L3d0 030030b33 Rommgalb bLyFgoma).

[FN161]. Tex. Dep't of Transp. v. Pirtle, 977 S.W.2d. 657 (Tex. App. Ct. 1998) (LobodoGormml dng
358m(399mo Labgz0s dmedegmmdada 3s@ombobo dmbsbamgmdals sGsbsdamobmdstdy). But see Tex.
Parks & Wildlife Dep't v. Davis, 988 S.W.2d. 370 (Tex. App. Ct. 1999) (080l gomgsmabbobgdom, Hm3
5333935 g593MmMBgb@o LobsdaMommmb asbjoManmgds dnedagmmdol dgbobgd, ogn gobomsgo-

169



Lygmgdam 0dbs 35§0mbbgdalb gommadymgdabogeb) See also Foxgate Homeowner's Ass'n v. Bramalea
Cal.,, Inc., 92 Cal. Rptr. 2d 916 (Cal. Ct. App. 2000) (030l gomgomabbobgdaom, Hmd Labgzngdo dgbademmas
dgbodadabo 0gmb onEab@gdobomgal, MmImgddsi 396 dgdemgb Bqedsgmmdada LEm© ©s
2©9335@ M@ RoGommmay3gbgb), review granted, 999 P.2d 666 (2000).

[FN162]. 3mgagn, dgb0dgbs 147, 584 Kovach, supra note 147, at 584.

[FN163]. 3gemdo, d960d3bs 23. Welsh, supra note 23.

[FN164]. 3sgomomo, gmomagmomdal bbgs sbdgd@gdo, Hmamtoagss 3mdnbagzsos, 9bos gondetomb,
0353 8mBogaemdn gbodmms 3o8mabzomb  3mbgmngd@qdal dg8(30Mgds. Mgdm dgGo(s, 8gwnszonl
9Pm-gfma s@osfgdamo doamds, 3Mmgbob bbgs 3Mogognm ob3gd@gddy BmgabaMgds, yau-
Momgdsl Bogmgdem 38sb30mgdlb 3gmebbdgdol 8ombgzety s MROM gGom mMagb@amgdmmos
dbomgms domongmadom smdn®mzedy. dmdo&gmmagta, dgbodsgbs 52. Bush & Folger, supra note 52.
dgbadmadgmos sbgzg 6obammdoga dgmebblgds, Mmammoazes dgmsebbdgdolb BomBgzs dgmnszoab
d99amd. 3mgszo, d4s8s3mmdal 3M0b303980 ©s 3Msgd@ngs, d9bndgzbs 28, bsBoemo 13. Kovach,
Mediation Principles and Practice, supra note 28, at Ch. 13.

[FN165]. 3mgobo, 9603365 147, 611 Kovach, supra note 147, at 611.

[FN166]. 8mmodomsgzgdgdal  God@ogolb gobbobomggmoem obomgm Batiemd 3. 3683960, 989J&ac0
0000 3mmadafs3gdgdo o mofmgammoamgds, Charles B. Craver, Effective Legal Negotiation and
Settlement 167-204 (2d ed. 1993).

[FN167]. Halaby, McCrea, & Cross v. Hoffman, 831 P.2d 902, 908 (Colo. 1992) (en banc).

[FN168]. 3mgs30, Kovach, 396nd36s 147, 599.

[FN169]. E.g., Foxgate Homeowners' Ass'n v. Bramalea, California, Inc., 78 Cal. App. 4th, 653 (Cal. App. Ct. 2000)
(0®ab@ob obygs, o 396 dgdmgdlb 08mddgomb 3gomambaboabngMow). Ggbsbda dgwasanl dg-
Lobgd  Lobedsmomml LEbsMGNma aobzsanmgdgdn bdofom dmazegb  Jgonmbaboabagfa
dmmadatosggdobamgal bagafm mgdlogsb.

[FN170]. b&gmbmonman, 39603365 & (g@omgdal gobbaemgs, oy datng@mgdal goamsbgom Hmam® mbws
30086560mglb 00l gdbs s 3mngb@gdl dmGal s®Lgdymn Gmmgdo s Jdgwmgdgdoa).

[FN171]. 3mgs30, d960d3bs 147, 597 Kovach, supra note 147, at 597.

[FN172]. gogot . 3gMdsbo, Lobadsmmmml gobzoMammgds ©og0b smm@ambo@ommo gowsebyzg@ol 3g-
oMol o9 30mgdemmdadg: s babolb 8mbsBomgmdss bogotm? 46 Edward F. Sherman, Court-Mandated
Alternative Dispute Resolution: What Form of Participation Should be Required? 46 SMU L. Rev. 46 at 2079,
2096 (1993).

[FN173]. 1997, 14 (Edward F. Sherman, Good Faith Participation in Mediation: Aspirational, Not Mandatory, Disp.
Resol. Mag., Winter 1997, at 14.)

[FN174]. Id.

[EN175]. Id.

[EN176]. Id.

[FN177]. Id.

[FN178]. oboemgom 3963560, dgbndgbs 172, 2096-2103.

[EN179]. Id 2096.

[FN180]. Id 2096-97.

[FN181]. 9968560, dgbndzbs 173.

[FN182]. 3968560, dgbndzbs 172, 2101-03.

[FN183]. Id.

[FN184]. Id.

[FN185]. Carrie Menkel-Meadow, Portia Redux: Another Look at Gender, Feminism, and Legal Ethics, 2 Va. J. Soc.
Pol'y & L. 75 (1994); Carriec Menkel-Meadow, Portia in a Different Voice: Speculations on a Women's
Lawyering Process, 1 Berkeley Women's L.J. 39 (1985).

[FN186]. Stephen Ellmann, The Ethic of Care as an Ethic for Lawyers, 81 Geo. L.J. 2665 (1993).

[FN187]. Francis Carleton & Jennifer Nutt Carleton, An Ethic of Care and the Hazardous Workplace, 10 Wis.
Women's L.J. 283 (1995).

[FN188]. Id.

170



[FN189]. Id 283.

[FN190]. 3o6mem goemogobo, asbbbgoggdmmon sba: Joemal gobzomomgdal ggbadmmmaan@o ;mgmeins 8, 33
(1982).

[FN191]. 3mem . (330960&06 3086030 (3DGHmbggmmdalb gongs o 0n@ab/3mngbd el memogmomdalb bg-
mobagma godmbobgs) Paul J. Zwier & Ann B. Hamric, The Ethics of Care and Reimagining the Lawyer/Client
Relationship, 22 J. Contemp. L. 383 (1996).

[EN192]. Id 386.

[FN193].Ellmann, supra note 186, at 2665; Carrie Menkel-Meadow, What's Gender Got to do with It?: The Politics
and Morality of an Ethic of Care, 22 N.Y.U. Rev. L. & Soc. Change 265 (1996). I have purposely stayed away
from the discussion of gender issues in this piece though certainly the differences are worth exploring, as others
have done.

[FN194]. Ann Shalleck, The Feminist Transformation of Lawyering: A Response to Naomi Cahn, 43 Hastings L.J.
1071 (1992).

[FN195]. gem8s60, 39603365 186, 2667.

[FN196]. Id.

[FN197]. Id.

[FN198]. (330960&35860 30, 9603365 191, 384.

[FN199]. dsemggn, 39603365 194, 1078.

[FN200]. (330960&3586030, 9603365 191, 389.

[FN201]. 89639mm-3gomy, Lad3mDaydo, ogMoanma googolb 3GMod@ngnmo @ogomgdgda  (bagdggdn),
Lgmeado abGmEngdal dmymema: agFoanmo gmogol dgbsbbogmaw abGmMngdabs @s 3MadGogmma
5359090l a0dmygbgds, 69 gmA3sa em. 803 (2000).

[FN202]. 9em8s60, 39603365 186, 1077 ( Ellmann, supra note 186, at 1077).

[FN203]. (330960 o 3586030, 39603360 291, 403-404 (Zwier and Hamric, supra note 191, at 403-404 (citing Tom
Rusk, The Power of Ethical Persuasion 7-8 (1993)).

[FN204]. Id 405.

[FN205]. 89639em-8g0m4, d960d365 193, 279.

[FN206]. bo33mDayda, dgbndgbs 108.

[FN207]. 36mgggbmtio Gmdobbmbo 0890mgbgdl, mego ©snzslb dsmasb, 3063 dgxodfgdommdoma Bog-
am3oo bgmddmgabgmmdl s bgma dgubymlb dom, 3063 NRG™ 05653dCMBmnFo dmbobargmdl
36m(39L30. abomgor GMdabbmba. dgbadgbs 5.

FN208]. 3130, d960d36s 206.

FN209]. Id.

FN210]. Id.

FN211]. &md06bmbo, 39603360 5.

FN212]. gem3s60, 39603365 186, 2701

FN213]. ga@oomgds dasd0go aobbbgaggdsl ab@gmgbgdlbs oo 8gmnsinnl dmogmb dm@ab, Gmdgemacs
dbmeme go0sbY3980ma @eggdal Mommgbmdodgs mEngb@amgdeyma.

[FN214]. gb sgomgdmmds badlb qbgadl dbsmggdal Ly@goml, dmeado dmobsmb ©o Lbg. ©gdm@s .
mggo Deborah L. Levi (dmmadolb dmbools Mmemao 8gmonsznsdn) The Role of Apology in Mediation, 72
N.Y.U. L. Rev. 1165, 1167-68 (1997).

[FN215]. ogomoamow, d9da, dgbadgbs 206.

[FN216]. abomgor x. bog doagimy, agmob@adol 3Gmgqbonmo gongs ©d dmgamgmds 3mngb@gdmsb

[
[
[
[
[
[

MAN0gHNMInLIL (grHomgdal gsodobgamgds s@3mM3sG-3mngbGol yMmagMommdals 3nMsGmmyem
dbgdady, obggg 0nEabGob Jg30b Bgbgddy) (See J. Nick Badgerow, The Lawyers Ethical Professional
and Proper Duty to Communicate with Clients, 7 Kan. J.L. Pub Pol'y 105 (1998)

FN217]. 3930, 9960336 Bush, supra note 206.

FN218]. Id.

FN219]. Id.

FN220]. 39639m-3gme, dgbadmgdgmos sgmzs@amab 3od@ogedn sm@mnabda? Ga. St. U. L. Rev. 385,
418 (1992) (ynMomgdolb aodsbgomagds 03sdg, MM 0gmobBgdds magn BomImawanbmb, Mmgm s

[
[
[
[

171



“3mgggbool ©odbomggdds” ©s ©os8YsMmmb ogdomo 3ogdofn 08 o@e800693mob, GmBmgdacs
960085670356 0o 3mbEGog@&3dn dgmnsb.
[FN221]. Id 389-90.
[FN222]. Id 408.
[FN223]. 3®mggbonmo dg30Lb 8mogmo 4.1. (1999) .
[FN224]. seng3abn, 39603360 (Alfini, supra note 106).
[FN225]. 3603960, d960336s (E.g., Craver, supra note 105; Wetflauer, supra note 105).
[FN226]. dotigmto o. Logggfo (gdmomco 0bBgmygd@o o ogGomogma gobomemygds) E.g., Marjorie A.
Silver, Emotional Intelligence and Legal Education, 5 Psychol. Pub. Pol'y & L. 1173, 1198-1200 (1999).
[FN227]. Bruce J. Winick, The Jurisprudence of Therapeutic Jurisprudence, 3 Psychol. Pub. Pol'y & L. 184, 184
(1997) (stating that “[t]herapeutic [j] urisprudence is the study of the role of the law as a therapeutic agent”).

[FN228]. 8ogomoma, ©gbolb 3. bgmemo ©s bbg. (E.g., Dennis P. Stolle et al.), Integrating Preventive Law and
Therapeutic Jurisprudence: A Law and Psychology Based Approach to Lawyering, 34 Cal. W. L. Rev. 15, 50-
51 (1997).

[FN229]. 30603, 8960dgbs 227, 192 (Winick, supra note 227, at 192).

[FN230]. Id186-87.

[FN231]. Andrea Kupfer Schneider, Building a Pedagogy of Problem Solving: Learning to Choose Among ADR
Processes, 5 Harv. Negot. L. Rev. 113 (2000).

[FN232]. abommgo gmfg mezmgn&dstz xmbbmbo, 3g@osgmmgdn, Mamsg 3ombgdmdo 221 (1980) (“dgbad-
mmo ©og3d0MEgl 9Mm3sbgmmsb dgubadsdm sdMmagn dg@ogmmal gs8mygbgds, Gams Rzgbo ym-

390EM0ME0 5MLYdmdal ©g@omgdl Rsgbgogm”).
[FN233]. dm@ndb goboo, Gm8  of dobbmgb Mmool o bow 38Loxmdoom ghmewm, 8sged dabbmglb

3m3gb@ota (With apologies, I do not recall the time and place of the panel that we were both on. But I do

remember the comment.)

[FN234]. bggmaban, 9603365 5. (Sternlight, supra note 5.)

[FN235]. ®md0bbmba, 39603365 5, 971 (Robinson, supra note 5, at 971.)

[FN236]. @ongmagn, 396nd36s 78, 581 (Daicoff, supra note 78, at 581.)

[FN237]. Id 579.

[FN238]. Id 580 #.243.

[FN239]. Id 585.

[FN240]. 1d5438.

[FN241]. Id 593.

[FN242]. Id 595.

[FN243]. Id 589.

[FN244]. Id 585.

[FN245]. 3megmofgdom Rggb 39696000 abgom ggbmdgbl, Gmamoaiss dgbBagms ©sggafggdoom. bdaMas
d93:mbgg39, HmEgLss sbamdgs anfmab@gdo Rudmb s03m 388 gdmeb ghmawe gL dnsb 3mbidgbgdl,
©o3ombgal, GMgagmmomgdol dgbobgd Ro@omgdmm 3mbggmgbiasb s dgmasnal 3Gm3gbgdb.
dgbadmms 3oMpadntn LBsgmgdolb dgommmo >3 3obbmA30gmEgL, 39Mdma, sbamdgws (30mmdl
g@omafom dgobBogmmb  yzgmoggfa, Mabs Bobn bymddmgzobgmo 939093, o Gmegbsacs
dgdgboema mbofmgdal 3Mad@ngzsdo asdmygbgdal MHm wagds, dgadmygds gb yzgmomgho oM agmb
989d&gMo.

[FN246]. @sogmen, 8960d36s 78, 579-%y. (Daicoff, supra note 78, at 579.)

[FN247]. Id. 580.

[FN248]. ©ago@ 3Mabogo (bod83mbonddy babsdsmmmm 3Mmzgbol og@ab@olb obsbosmgds: Bgdda s@-
Lgdmem 93853056 Eosmmgal godstimgs) David Hricik, Reflections of a Trial Lawyer on the Symposium:
Dialogue with the Devil in Me, 38 S. Tex. L. Rev. 745 (1997).

[FN249]. 1d. 747-52.

[FN250]. Id. at 756.

[FN251]. William F. Coyne, Using Settlement Counsel for Early Dispute Resolution, Negot. J. Jan. 1999, at 11; see
also James F. Henry, Some Reflections on ADR, 2000 J. Disp. Resol. 63, 65 (2000) (“The prospect of ADR

172



entering the mainstream of conflict resolution is overwhelmingly related to the extent to which ADR becomes
an integral part of the practice and culture of the legal profession.”).

[FN252]. 3m0bo, 39603360 251.

[FN253]. Id.

[FN254] Tom Arnold, Collaborative Dispute Resolution: An Idea Whose Time Has Come, in 16 American L. Inst. &
A.B.A., Course of Study Materials, 379, 381 (2000). For more information on American L. Institute and ABA
study materials and programs, see http://www.ALI-ABA.org.

[FN255]. Id. 382.

[FN256]. Id.

[FN257]. Id. 382-385.

[FN258]. 0060836m8mmmdomo 3Mm(3qb0b @sds@gdomn gobbomgabsmazal obomgm GmdgME). @. 3mbmsb
m33Mmbo Robert F. Cochran Jr ., d960dgbs 8; sbgsbom 3om3geon (Ascanio Piomelli), Appreciating
Collaborative Lawyering, 6 Clin. L. Rev. 427 (2000); 3969mm3g goemob dsnsbo (Penclope Eileen
Bryan),‘Collaborative Divorce” Meaningful Reform or Another Quick Fix?, 5 Psychol. Pub. Pol'y & L. 1001
(1999); 3mob 3. &gbemgGo (Pauline H. Tesler), Collaborative Law: A New Paradigm for Divorce Lawyers,
5 Psychol. Pub. Pol'y & L. 967 (1999); &mdg&@) 3. Moz 0336mbo (Robert W. Rack Jr.), Settle or Withdraw:
Collaborative Lawyering Provides Incentive to Avoid Costly Litigation, Disp. Resol. Mag., Summer 1998, at 8.

[FN259]. s6bmengon, 39603365 254 383-%y, 385.

[FN260].1d. 381.

[FN261]. 3mgs30, 39603365147, 619-%.

[FN262]. o330 353mabals ¢bogg@ln@g@ol bodsmomal bgmems, §Hswaioma dgmasoal 3mabogobmab
9f oo, 330035bmdL  sbggg Fgoo30da  BaMmImomagbmmdbal  3mabogebsa.  eds@gdomo
0bggm®MIs(300bomgzgal nbomgo ogal dmagzemgdol 0bbE0G M@ 0., http://www.hamline.edu/law/adr.

[FN263]. oboemgor Dmgeesw (bnd83mbagda, 3Gmdmgdalb 3Ggs@ommo asmagdmob gbs) Symposium, Creative
Problem Solving Conference, 37 Cal. W. L. Rev. 1 (2000).

28 Fordham Urb. L.J. 935

173



KIMBERLEE K. KOVACH [FNal]

LAWYER ETHICS IN MEDIATION: TIME FOR A REQUIREMENT OF GOOD FAITH"
WESTLAW LAWPRAC INDEX

AMS* ARBITRATION, MEDIATION, SETTLEMENT OR OTHER FORMS OF ALTERNATIVE
DISPUTE RESOLUTION

If mediation is to survive as a truly different paradigm for dispute resolution, then we must design
and implement a requirement of good faith participation in the process.

As a process that allows parties involved in a dispute to discuss their positions, interests and options
for resolution, mediation relies upon communication to achieve greater understanding in an effort to reach
mutually satisfactory resolutions. This is a major paradigm shift from the traditional adversary sys-
tem. The rules and guidelines appropriate for an adversarial, third-party determined outcome, are, at best,
inapplicable to a participatory, interest-based mutual problem-solving process.

Even though lawyers are often instructed about alternative dispute resolution procedures, their
inclination in practice is to resume known behaviors, many of which are not conducive to a less or non-
adversarial process. Research has demonstrated that even when lawyers desire to use a more collaborative
problem-solving approach to negotiation, they find it difficult to do. [FN1]

As the use of mediation has increased, it has become subsumed by the legal system and those who
practice within it. Adversariness has continued, albeit inappropriately, within mediation. In this context of
mediation, often missing are the positive attributes, such as party participation, creativity and the all-gain
collaborative approaches that contribute to satisfaction with the process.

As reluctant as I am to urge rules, especially where flexibility of the process is of paramount
concern, if mediation is to survive at all as a distinct paradigm, then there must exist rules that guarantee
that conduct by the participants is consistent with the goals and objectives of the process. Consequently,
guidelines that direct and enforce behaviors favorable for mediation must be enacted and implemented, or
the potential of the mediation paradigm will fail.

In this article, I first examine why such a requirement is necessary, despite some of the admitted
difficulties with its implementation. I then attempt to describe what is meant by a “good faith”
requirement. Methods of implementation are discussed, as well as potential consequences for the failure to
adhere to such a requirement.

1. Why a Rule is Necessary

As a component of good faith and the wisdom of such a requirement is contemplated, consideration
must be given first to the absence of this element. Many times mediations are conducted with an
assumption that good faith is to be present. Agreements to mediate include good faith participation and
when describing mediation, both academic and practice-oriented literature include good faith as part of the
process.

Dispute Resolution Magazine, Winter, 1997
Focus on Ethics of Representation in Mediation
Copyright (¢) 1997 by the American Bar Association; Kimberlee K. Kovach
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Yet conflict arose in Texas when an intermediary appellate court explicitly stated that good faith
need not be present in mediation or at least the court could not order it. [FN2] Thereafter, mediation was
often treated as nothing more than another step in the litigation path to the courthouse. This view of
mediation is coincidental with, and likely caused by, at least in part, the assimilation of mediation within
the legal system.

Yet, if good faith participation was required, mediation would likely be a different process, one more
consistent with earlier definitions, such as assisting parties in reaching a mutually satisfactory or acceptable
resolution and assisting individuals in achieving a new perception of their relationship and attitudes.

The resolution of conflict within the United States legal system is still based largely upon the win-
lose dichotomy as determined by a third party. Alternatively, underlying mediation, is the opportunity for
the parties themselves, often in collaboration with each other, to reach the resolution. In an adversarial
context, lawyers are quick to legalize a matter and view it solely in terms of legal precepts and
definitions. In mediation, a broad view of the problem may assist in creative solutions. In litigation, much
time is spent trying to obtain information, and conversely withholding it until trial. Mediation is based upon
sharing information, honest disclosure, and perhaps, good faith and fair dealing in the effort to achieve a
mutually satisfactory solution.

Praise for ADR in general is often focused on benefits to the court, specifically, settlement. But
additional attributes of ADR have been acknowledged, many of which are more prevalent in mediation
than the other processes. Assisted dialogue, cooperative and collaborative problem solving, reality testing,
empowerment, flexibility and the search for mutually beneficial solutions are among special characteristics
of ADR.

I question whether these attributes can exist at all in an environment where good faith is absent. For
example, if in a mediation, one party fails to cooperate perhaps failing to disclose information--how can the
other be expected to cooperate? Or one side refuses to move or makes increments of increase or decrease so
small as to insult the other, can it really be expected that the other side will make any move? Much of
mediation is conducted in a litigation context, the habitat of the adversary; participants who come to
mediation from an adversarial context, bring tactics that emphasize and continue adversariness.
Consequently, where no effort to settle exists, the procedure is frustrated.

If process-debilitating techniques continue, the result will be mutation of the mediation process to
accommodate adversarial conduct. In many ways, this has already happened. The notion of mediation as a
novel paradigm for dispute resolution is being eroded, as lawyers view the process as merely another tool
within the litigation arena to be used combatively.

Examples of dilatory uses of mediation abound. One is the scheduling of mediation for the sole
purpose of discovery--that is, the use of mediation to assess the other side in terms of their potential
effectiveness at trial or to wear down a litigant where one party is more financially able than the other.

Another is fraud or misrepresentation in mediation that leads one side to make an agreement it likely
otherwise would not have, or actual deception during and as part of the mediation regarding who was
present and their role, such as a jury consultant.

2. Obstacles to Overcome

A number of obstacles stand in the path of implementation of a good faith requirement. Yet
addressing and dealing with them seems no more difficult than allowing the mediation process to be
mutated to another pretrial procedure, such as discovery.

For example, defining good faith has been problematic in a number of other situations where it is has
been imposed. Yet such definitional difficulty was not preclusive. The courts have struggled with defining
good faith, but that is often the nature of legal concepts. Indeed, mediation itself is a definitional dilemma.
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Although one alternative to good faith has been suggested that is, the concept of minimal meaningful
participation [FN3] or just participation [FN4] this too has been noted to be just as difficult to define with
precision as the term good faith. [FN5] In the end, struggling with a precise, usable definition of good faith may,
in fact, lead to more in-depth scrutiny of mediation and its uses, particularly as implemented with legalized
disputes. Then again, perhaps it is like obscenity: You know it when you see it. [FN6]

Some fear that implementation of a good faith requirement will necessitate compromise of the mediator's
role, particularly with regard to confidentiality and neutrality. While good faith may remain somewhat subjective
in determination, which may, at times, place a burden on the mediator, this could be no greater a burden than the
mediator has to carry when parties abuse the process. Currently, mediators commonly disclose that a party has
failed to appear for mediation. Reporting the absence of good faith can be seen as an extension of the obligation
to inform the court of the parties' compliance with the order to mediation.

While subscribing to the concept of the mediator's role as one of facilitation, I also believe that the
mediator has a professional duty to set parameters and be in control of the process. Making an assessment or
determination of the good faith nature of the parties' participation falls within this role. Identification of specific
guidelines and objective considerations would aid the mediator in deciding if the parties complied with the
requirement.

Theorists and practitioners alike are adamant about the confidential nature of the mediation process; but
like most things in life, nothing is absolute. Although the mediator should generally maintain the privacy of the
parties, there are situations where an overriding interest, such as the life or safety of an individual, takes
precedence.

To be sure, where a good faith requirement exists, there should be a concurrent exception to any rule on
confidentiality, since the communication during the mediation is essential evidence to address the claim of bad
faith. Mediators will likely not be proponents of an exception to confidentiality, nor relish the idea of appearing
in a court to testify about the mediation.

One option is to have the mediator merely “certify” whether good faith was present, or provide a written
checklist about the parties' conduct; in Minnesota, for example, the mediator files an affidavit. [FN7] This does,
however, confer a decisional role on the mediator that will effect neutrality. However, this is likely after the fact.
Alternatively, the mediator might report to the court what specifically happened (or didn't) and allow the court to
make the final determination of whether the conduct constituted bad faith. In both instances, the court would
decide proper sanctions, if any.

With a limit on the ability of the mediator to testify, and guidelines about the allegations that must be
substantiated, the exception to confidentiality can be narrowly drawn. Difficulties encountered in creating a very
specific, narrow and limited exception for the reporting of violations of a good faith requirement will be
outweighed by the benefits of such an obligation.

3. Satellite Litigation, Ethical Tensions

There is also fear that the establishment of a good faith requirement in mediation will trigger satellite
litigation regarding the rule itself. It would be paradoxical indeed if a process designed to reduce litigation
and ease the administration of justice created its own special brand of vexing and annoying motion practice.
Specific guidelines for what constitutes good faith as well as rational sanctions for non-compliance are
ways to reduce the potential, although satellite litigation is not wholly preventable and in fact is happening
already in mediation in other contexts. However, the benefits of good faith participation in the majority of
cases that participate positively in mediation outweigh the detriment of potential satellite litigation.

Good faith participation in mediation may also be viewed by lawyers as conflicting with established
ethical duties. Lawyers remark that to meet and discuss a case with the opponent, let alone work together in
reaching an agreement, is antithetical to one's zealous representation of the client. It is perceived as almost
“wimpy” to sit down amicably with the “other side.” Embracing the rule of zealous representation is often
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justification for rambo-like tactics, and consequently lawyers are hesitant to collaborate with others in a creative
problem-solving effort.

Tulane Law School Dean Edward F. Sherman outlined the values of our civil litigation system with the
assertion that these values should also accompany the use of alternatives within that system. This statement is
likely premised upon the use of ADR as a method to achieve settlement within litigation, and therefore any
settlement should be consistent with its context, the court. [FN8] Although these values may be laudable within
the legal system, I am not convinced that they are necessarily appropriate in the context of alternatives,
particularly when inclusion may modify, if not destroy, the alternatives.

This is precisely the reason why we need new ethical duties established. Good faith in negotiation may
very well conflict with the adversarial model of problem solving. [FN9] But as we embark into the next century
with new and alternative methods of lawyering, where neither the trial nor the courtroom is the paradigm for
dispute resolution, we must, in the same way, enact modern rules of ethics.

A precise and specific definition of good faith must be determined prior to implementation of such a rule.
Prior criticism of good faith directives is based on the lack of objective standards, and that a demonstration of
good or bad faith is dependent on one's state of mind. Objective standards, that are not based upon the content of
the proposals, are therefore necessary.

In my view, good faith relates to the manner of participation rather than its content. A good faith
requirement is essentially strong encouragement for the parties and their counsel to use their best efforts during
the mediation process. Good faith does not imply that parties are required to resolve their disputes, and certainly
should not be used to coerce the parties to settle the matter on any particular economic basis.

Similarly, an allegation of bad faith should not be based upon the specific content of the
negotiations. Economic aspects, the offers and responses, in and of themselves, may not create a bad faith claim.

4. A Suggested Approach

The following suggested factors may be considered for possible inclusion in a rule or statute
compelling good faith.

At initial stages, participants should arrive at the mediation prepared with knowledge of the case,
both in terms of the facts and possible solutions, having also taken into account the interests of the other
parties. All necessary decision-makers should actually be present at the mediation, not via a telephone.

In the room, engaging in open and frank discussions about the case or matter in a way that might set
out one's position for others to better know and understand is critical. Participants must refrain from lying
when asked a specific and direct question, and generally must not mislead the other side. It is also
important to demonstrate a willingness to listen and attempt to understand the position and interests of the
other parties. Lawyer advocates must be prepared not only to discuss the issues and interests of their
clients, but also to listen to the issues and interests of all other participants. Willingness to discuss positions
in detail, and explain the rationale why a specific proposal is all that will be offered, or why one is refused
is also part of the process.

For example, many times a “hard “negotiator won't even know himself the reasoning behind what he
is saying or the tough position he takes. It's just a learned technique to be obstinate. [FN10] Good faith
includes coming to the mediation with an open mind, not necessarily a promise to change a view, but a
willingness to be open to others.

5. A Fine Line

Although some may think there to be a very fine line between an open mind and a change of mind, the
focus is on information. One party need not agree with the other, but should attempt to understand, and, consider
the requests of others, or at the very least, not summarily and immediately reject what the person has to say.
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From the lawyer's perspective, additional guidelines are applicable, such as allowing the client to discuss
the matter directly with the other side and with the mediator. This focus is again on the free flow of information
between the disputing parties, a hallmark of the communication and participation necessary in the mediation
process.

If enacted, a rule of good faith, like any other court or legal rule, must be enforceable. Sanctions should be
neither excessive nor meaningless. A rational sanction might include the cost of the mediation; an order directing
good faith participation in a second mediation, with specific consequences, perhaps attorneys' fees plus the cost
of the second mediation; or, for lawyers, attendance at a continuing legal education session or workshop on
negotiation and mediation.

Such sanctions, while not inordinately punitive, will serve as a deterrent to bad faith and ideally
encourage meaningful participation in the future. Another option is the enactment of automatic sanctions, such
as a liquidated damages contractual provision.

I also urge that good faith be all-inclusive and present in each and every mediation, regardless of context.
Otherwise, we will be left with a double standard in which mediation will mean one thing in one case, and
something else in another.

Yet having said that it is imperative for good faith to be a part of every mediation, it is likely that a good
faith requirement would be established first in court-annexed matters. In these cases, there is more control over
the parties and the process. As implemented, good faith should be required from all participants, not just the
lawyers. Again, however, reality directs that the likelihood of directing lawyer change is greater than altering
participant conduct.

The good faith requirement could be established by legislation, court rule, rules of conduct for lawyers or
rules of practice in mediation. As a requirement of the mediation process, it is important that the necessity of
good faith be communicated to the participants prior to mediation. Therefore, a good faith element should be
included as an integral part of the description and definition of the mediation process itself.

In current practices, even where no good faith requirement exists, it is commonplace that the mediator,
during her introductory remarks, elicit a commitment from the participants to participate in good faith. Mediators
generally request this from all participants, including the parties to the dispute as well as their representatives or
agents in negotiation, who are usually lawyers. Signing an agreement to mediate, which includes a good faith
provision, is customary.

6. Informing the Court

Procedurally, in the court-annexed context, enforceability is likely to be dictated by the court. In
other cases, the mediator will undertake the duty to enforce good faith if no pending lawsuit exists. In that
instance, each mediator may have discretion in how she chooses to enforce the good faith commitment.
Where the court will make the decision as to whether good faith was present, the mediator need only
provide specific information to the court. A checklist of sorts that corresponds to specific objective criteria
could be sent to the court.

A key to good faith conduct in mediation is education. When participants in mediation, whether the
disputing parties or representatives, are not knowledgeable about the process--its theory, goals and
objectives--expectations are absent at best. In other cases, the process is more difficult because the
participants come with unrealistic expectations of the role of the mediator or possible outcomes. To direct
one to negotiate or mediate, as many courts do, without offering more information or direction is
futile. The first step in changing behavior is education. Currently, the general public is not familiar with
mediation, and educational efforts must continue. Moreover, specific process education must take place in
advance of each particular mediation.

Whether called good faith, “meaningful participation” or another similar term, some action to
require a specific conduct conducive to the mediation process must be required. Whether by court rule,
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legislation or a code of ethics, such an obligation should be implemented. And the duty of good faith
should extend to the parties as well as their attorney representatives.

Since it is less difficult to control the bar, and the representative lawyer's conduct significantly
influences the mediation, change must begin there. Lawyers have demonstrated a need and custom of
governance by a set of rules or standards. But those currently in effect are not appropriate for some
alternative forms of dispute resolution, particularly mediation. If mediation is to survive as a formidable,
unique process with the characteristics remaining that have made it a process that results in party
satisfaction, then practices regarding participants' conduct in mediation must change. To require good faith
is one suggestion and a step in the right direction. The road will not be an easy one, but the road less
traveled initially, can make all the difference. [FN11

[FNal]. Kimberlee K. Kovach teaches law and directs a mediation clinic at the University of Texas School of Law in
Austin. She is chair of the ABA Section of Dispute Resolution.

This article is excerpted from a more expansive exploration of this subject. See Kimberlee K. Kovach,
Good Faith in Mediation: Requested, Recommended or Required?: A New Ethic 38 S. Tex. L. Rev. 575 (1997).
The view expressed herein are those solely of the author and in no way should be imputed to the Section at
large.

[FN1]. See Milton Heumann and Jonathan M. Hyman, Negotiation Methods and Litigation Settlement Methods in New
Jersey: “You Can't Always Get What You Want, ”’12 Ohio St. J. on Disp. Resol. 253 (1997).

[FN2]. See Decker v. Lindsay, 824 S.W.2d 247 (Tex. Ct. App. 1992).

[FN3]. Edward F. Sherman, Court-Mandated Alternative Dispute Resolution: What Form of Participation Should Be
Required?, 46 SMU L. Rev. 2079, 2096 (1993)

[FN4]. IOWA CODE ANN. §654A.11(3) (1995); see Graham v. Baker, 447 N.W. 2d 397 (1989).

[FNS]. David S. Winston, Comment, Participation Standards in Mandatory Mediation Statutes: “You Can Lead A
Horse to Water....”, 11 Ohio St. J. on Disp. Resol. 187, 193-205 (1996).

[FN6]. Jacobellis v. State of Ohio, 378 U.S. 184, 197 (1964).

[FN7]. MINN. STAT. ANN. §583.27 (West 1996).

[ ]. Sherman, supra note 5, at 2082.

[FNO]. Robert J. Condlin, Bargaining in the Dark: The Normative Incoherence of Lawyer Dispute Bargaining Role, 51
MD. L. REV. 1 (1992); Jonathan M. Hyman, Trial Advocacy and Methods of Negotiation: Can Good Trial
Advocates Be Wise Negotiators?, 34 U.C.L.A. L. REV. 863 (1987).

[FN10]. CHARLES B. CRAVER, EFFECTIVE LEGAL NEGOTIATION AND SETTLEMENT 109-110 (2d ed.
1993). See also GERALD R. WILLIAMS, LEGAL NEGOTIATION AND SETTLEMENT 49-51 (1983).

[FN11]. Apologies to Robert Frost.

4 No. 2 Disp. Resol. Mag. 9
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& Sherman, supra note 5, at 2082.

° Robert J. Condlin, Bargaining in the Dark: The Normative Incoherence of Lawyer Dispute Bargaining Role, 51 MD.
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MICHAEL TSUR, SHAI MELCER

THE GLOBAL MEDIATOR - BIRTH OF A CONCEPT

Thoughts Following the International Mediation Conference in Moscow

The world is round - a geophysical fact, well known for centuries.

The world is flat - a socio-economical notion, rapidly emerging in the world of business
and politics as the result of technological progress and breakthroughs in
communications and global availability of information.

Evidently, as the global village is constantly shrinking, people, corporations and states are well aware of
the actions and overall conduct of their counterparts worldwide. Thus, an atmosphere of long-range visibility is
like that of a flat world in which all is seen and heard - everywhere and at all times.

In such a business and political reality, proper conduct has immediate value resulting from the self-virtue
of positive public relations. International corporations currently share a popular view that their actions are
globally scrutinized and that they are subsequently judged not only by the outcome or financial value of
business but also by the way business is actually conducted. Included in the scope of business conduct are the
methods of choice for resolving disputes with colleagues, customers, suppliers, business partners and other
counterparts.

In this reality, the development of alternative dispute resolution (ADR) techniques was brought forth,
including the refinement of the art of mediation. Based on the principle of internalized decision making, these
methods are necessary for modern-world business and politics since they require the parties to take responsibility
for the actions and circumstances leading to the dispute as well as the consequences of its resolution.
Additionally, internalized decision making empowers the parties, giving them control over the dispute resolution
process and its outcome. This will be further specified in detail.

The need for ADR was also due to legal systems and alternative tribunals having become increasingly
unable to properly cope with the demand for efficient and constructive dispute resolution. First, the incapacity of
publicly funded systems to adequately render services is a severely growing phenomenon in all fields, including
judicature, not only in the developing

world but also in most countries of the western world. Second and more importantly, courts-of-law,
arbitrators, professional counsels and other tribunals - each with their general or idiosyncratic character of
dispute resolution - all suffer from inherent disadvantages of third parties supplying externalized decision
making to the parties of a dispute.

External decision makers (historically, tribe elders and later courts of law) rose as part of sovereign
systems and were accepted by most of the public not only on the basis of subordination but also in
general convenience. External decision making is an attractive option to parties in conflict because it exempts
them from the need to directly communicate and spend the necessary intellectual and emotional resources on the
personal interaction required for an internalized decision process. Nevertheless, parties are ultimately weakened
by external decision makers, required to subordination and having certain elements of the dispute disregarded,
usually social and emotional elements that go to the root of the relationship between the parties and
subsequently the dispute itself. Furthermore, decision makers commonly isolate a conflict from the whole
relationship between the parties, thus lowering the levels of creative options and of constructive resolution.

Private individuals might take part in few disputes that require assistance in resolution, they are less aware
of the distinction between externalized and internalized decision making and take less heed to their respective
consequences. On the other hand, large companies and business corporations are regularly involved in multiple
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disputes with a variety of parties, in several places and on different scales of severity and urgency. Such
organizations therefore systematically seek to minimize points of conflict with their various counterparts and to
improve both the mechanisms by which their disputes are handled and resolved and the prospective outcome of
these resolutions. It has been widely accepted that ADR, specifically mediation, is "the right way to go" in
many cases throughout the business world, the constructive avenue and the ultimate choice for those who wish
to maintain long term successful business relations, both domestic and worldwide, and more importantly
maintain a positive reputation.

As the name suggests, mediation is a dispute resolution process in which parties are assisted by a
mediator to re-internalize their decision making when direct interactions of the parties failed. In mediation, the
parties are the decision makers, captains navigating their ships and the mediator is a guide, a lighthouse
illuminating the uncharted seas of dispute and marking the rocky coasts for the parties to avoid. The mediator is
thus required to be attentive to parties' interests, perceptive of their own misperceptions and worthy of their trust
in order to safely guide them to what they will ultimately define as the best solution to their conflict.

The mediation profession has evolved together with the parties whom it serves and has adapted to their
requirements.

As stated above, the major adaptation required from mediators in business disputes during the past two
decades is that of globalization. Just like in business itself, there has been a dramatic increase in the number of
international disputes in business and commerce. Current conflicts between large scale business
organizations are growing less and less confined to one country since most concerns span the globe with their
managements, production centers, suppliers of materials and knowledge, consumer markets etc. Furthermore,
within our shrinking world, business globalization has become a goal for many companies and corporations.
When disputes arise, companies are globally expected to internalize their resolution and this process calls for
the assistance of new-&-improved mediators - people who not only have the basic mediation qualifications but
also have exceptional inter-personal abilities, high awareness and sensitivity to a variety of nuances, proven
professional experience and subsequently the ability to successfully implement their refined techniques in a
variety of cultures, languages and locations.

These are the Global Mediators

Business empires embarking on international enterprises will succeed as long as they uphold
globally accepted standards of conduct, including conflict management. We believe countries and
empires should acknowledge ADR as a leading philosophy and mediation as a preferred method for
dispute resolution when determined to participate in the global economy.

Following the 2010 international mediation conference in Moscow, where the concept was first
introduced, we hereby present global mediation as a leading method adapted for dispute resolution in the
new global economy.

Global Mediation and the Global Mediator

In this chapter we lay out the fundamentals of global mediation. We explain the inter- personal
principle, how it governs local and global connections and disputes and we describe some characteristics
we find to be essential in the global mediator.

The Inter-personal Principle

Technological advancements of the past century, mostly in computing, media and communications,
gradually increased the accessibility of and to people in a growing number of locations around the globe,
leading to the current multitude of personal interactions occurring in a growingly visible world.
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Thus, technology has "flattened" the world, making more information more available to more people,
and has also connected it, allowing many new parties to communicate quickly and easily and to form many
new relationships, either for a short or long term.

Nevertheless, no matter how much technology has promoted accessibility of people to each other and
to new connections, the essence of these connections is first and foremost that of personal relations. So, be it
business, politics, science, sports, journalism, humanitarian aid or any other nature of global connection,
people are still the performers of this connection. What determines whether a connection is actually
formed and if so what will be its character and its ultimate fate? It is the parties' ability to communicate,
not technologically but inter-personally; it is the way they send and receive a message, the way they react to
each other's messages and their subsequent behavior.

The inter-personal principle governs both local and global connections, creating an inherent difference
between them caused by (lack of) familiarity. A local connection is typically formed by parties which are
familiar with each other's background, customs, tradition and mentality; which know the basic "rules-of-
engagement" and have some experience in practicing them; which ultimately require little preparation for
communication per se and can focus on the objectives of their sought connection. A global connection, in
contrast, is typically formed by unfamiliar parties and is characterized by a cautious approach, possibly
suspicious, requiring the parties to apply themselves in the act of communication in order for it to facilitate a
successful connection formation and subsequent objective achievement. Parties to a potential global
connection are often faced with barriers of language, culture, law, customs, mentality, prejudice and more;
they must overcome these barriers before dealing with their objectives. Once formed, maintaining a local
connection is similarly less complex than a global connection, for the same reasons.

The inter-personal principle is also key to understanding disputes arising from global connections.
No matter how distant the connecting parties are geographically, no matter what means of communication they
use, they are essentially conveying inter-personal messages at different levels. This connection may include a
dispute and when it arises, it too is governed by inter-personal behavior, i.e. communicative action and reaction
that direct the development of the dispute - either to subside or to escalate, either to resolve or to reach a dead
end. Global connections are at higher risk of dispute escalation on account of the inter-personal communication
difficulties described above.

A working hypothesis in the ADR field is that parties to a dispute basically wish to resolve it quickly and
efficiently so that their connection can resume on a productive path. Just as forming a connection, maintaining it
and reaching a dispute are all driven by inter-personal communication, so is dispute resolution which is just as
strongly affected by the uniqueness of a global connection and how it differs from a local one.

Mediating Global Disputes

Mediation is a distinct inter-personal process, and as such it takes place in a given personal reality and
is directly affected by it. In this discussion, the term 'reality’ will stand for the overall circumstances related to
or resulting from personal characteristics of the people involved in the mediation process, either directly or
indirectly. These may be the mediated parties, mediators, interpreters, advisors and any other person affecting
the state of mind of a mediation participant. The inter-personal principle described above is valid also in
comprehending the reality in which mediation of a dispute takes place, locally and globally.

A given reality in which a local dispute occurs is mostly similar for all disputes in that locale, usually
familiar to all participants and relatively simple to comprehend by a mediator operating in that given
environment. The reality in a given location where mediation processes take place is similar and successful
local mediators are required to be familiar with that reality, highly aware of its social nuances and have the
inter-personal abilities that are adaptive to that locale.

Global disputes inherently span the globe and subsequent mediation processes are obviously
not defined by a specific reality for they involve participants from at least two locations that are
characterized by separate realities, differing slightly at best and greatly in most cases. Global mediators operate
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in what may be defined as a 'chaotic reality', affected by more than one set of personal networks and thus rarely
constant, experiencing more changes and at a faster rate.

Since being fluent in multiple realities is at best challenging for the most talented person, successful
global mediators must have a personality that is highly adaptive to various realities; it combines flexibility of
both mind and spirit, developed listening capabilities, modesty and inner peace, perhaps even serenity. These
personal characteristics, together with extensive professional and life experience, facilitate a state of mind that is
personally receptive and reality-adaptive.

The global mediator is not expected to fully comprehend the realities in which the parties exist but rather
to assume a certain level of ignorance and adjust the methodology and approach accordingly. The objective is
to transcend reality variations and render them irrelevant to the mediation process, as much as possible, thus
minimizing the negative effect of inter-personal barriers. An important exception to this is of course
identification of inter- personal barriers that are at the root of the dispute itself and that must be comprehensively
understood and dealt with by the parties as an integral part of the mediation. A global mediator should be open-
minded enough to distinguish between the two kinds of inter- personal barriers and deal with them separately;
this is true for a local mediator as well albeit without the inherent 'chaotic reality' predicament.

As we shall discuss in further detail, the global mediator can utilize several tools that assist in coping with
the 'chaotic reality":

- Trustworthiness - a primary trait and a tool that assists in depressurizing the atmosphere of the complex
situation of global mediation. Earning the trust of mediation participants is important for any mediator but is
especially crucial when tackling global inter-personal challenges. Trust alleviates the tension caused by inter-
personal barriers and facilitates high levels of cooperation; this includes the mediator identifying the decision
maker in each of the parties, securing his trust and gradually spreading it between the parties, directly. Also, the
global mediator processes large amounts of information, related both to the dispute and to the international
parties, and trust usually leads to a hi-fidelity transfer of information, allowing the mediator to focus on content
rather than quality.

- The interpreter - an invaluable aid of the global mediator since overcoming language barriers
(sometimes more than one), wholly and efficiently, is key to his success. It is not enough to literally understand
the parties but also to identify context and subtext in order to truly comprehend their position and focus their
interests. This can only be done with the assistance of an interpreter that is not only top-professional but also
highly committed to the process, is not bound by local custom and is aware of important distinctions made by a
mediator listening to his parties. The importance of choosing an interpreter cannot be overrated and the global
mediator must have a reliable method of doing so in order to obtain truly constructive interpretation with the
mediation participants.

- Flexibility - a general term applicable to many aspects in a person, a definite requirement for the global
mediator who must often confront people of various cultures and religions considerably distant from his own. A
flexible mediator is open minded and accepting; he listens better and doesn't let his judgment to be clouded by
prejudice. He sees through what people are and focuses on what they want, how they can best achieve it and
most important

— how they express their intentions and beliefs and how they should be properly understood.

Milestones in Global Mediation

Methodical Adaptation of the Classic Model
Initiation

Being a voluntary process, mediation is generally initiated by approaching the mediator. This can be
done jointly by parties-in-dispute, usually by their representatives; by one of the parties seeking assistance
from the mediator in contacting the other party/parties; by a tribunal, in which the parties are engaged in
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proceedings, that urges or refers them to attempt mediation. Global mediation is generally initiated the same way
only that tribunals are rarely involved and the mediator is approached on the basis of reputation. Global
mediators therefore tend to be internationally renowned for their experience in mediation or as top professionals
in the relevant field; they may be famous in the general public, in business, legal or other circles.

Initiating the mediation process by approaching the mediator is not only a practical custom but also a
preliminary stage in establishing trust between the parties and the mediator. Being requested to act as such, the
global mediator starts the process objectively, neutral, unbiased and equally committed to the parties and it is this
"clean slate" that is the basis for the initial trust in the mediation relationship. Although it is naturally flattering to
be approached to act as mediator, when approached by one of the parties, the mediator must be able to identify
any attempt to recruit him to the side of the petitioner which is often done unintentionally and even
unconsciously. In order to deal with such situations, the mediator must channel the interactions to a mutual
discourse and have all parties equally informed and involved, creating a balanced initiation stage.

There is often an agreement between the participants — mediator and parties — regarding fees,
confidentiality and other subjects. Such an agreement should be formed and signed in the initiation stage and no
later than the pre-mediation.

Pre-mediation

Once a global mediation is initiated and before the process actually begins, the mediator meets with
the parties, separately, in order to examine mutual compatibility between them as mediation counterparts.
Pre-mediation does not deal with the dispute itself but rather is an inter-personal examination emphasizing
the connection between the parties and the mediator. This is the first major trust-building step in the
process and must be carried out delicately and prudently, even by the mediator traveling to the parties,
when needed, and meeting them in their "natural environment", thus allowing them to act as free and secure
as can be. This promotes both the building of trust and the flow of information since people tend to be more
candid and forthcoming on their home turf and this allows the mediator to get a good sense of the parties as
they operate amongst themselves. Parties to global mediation are predominantly organizations and as such
they maintain characteristic internal group dynamics and the mediator's understanding of these
dynamics is critical to the success of the process. In pre-mediation, the mediator strives to grasp the
decision-making mechanisms of the parties and to identify the key persons in these processes so to ensure
they are actively involved in the mediation to come and that the parties' actual representatives at the
mediation have the ability and authority to promote the process and reach an agreement.

While the mediator communicates this expectation to the parties, they may express their expectations
from the mediation itself and get the first reality-check in case they have unrealistic prospects regarding the
scope of the process and the function of the mediator within it. Coordinating expectations is critical,
considering the substantial efforts that are required of parties and mediator alike.

Another task for the mediator in pre-mediation is to assess the level of the parties' sincerity when
participating in the process. It might be that one or more of the parties have a manipulative interest,
recruiting mediation to illegitimate goals such as purposely delaying the resolution of the dispute and
maybe even rendering it obsolete. It might be that a party has designated himself to "being in a mediation
process" because it is the expected thing to do without having any focused goals to achieve. Mediation
could be perceived as an efficient means of obtaining and collecting data and information from the other
party in order to improve a strategic position. These and many other interests should be sensed and
identified in pre-mediation and taken into account when coordinating expectations since the global
mediator is responsible that the process be conducted between parties that are duly obligated because they
do not have a viable alternative for dispute resolution, unlike in a local mediation where the legal system is
available.

192



Since pre-mediation focuses on people and not on the dispute itself, direct communication with the
mediator is preferred and an interpreter is not included at this stage. The mediator takes this opportunity to
connect with the parties and create the basic level of trust required for a proper mediation.

It must be stressed that pre-mediation is not only a preparative stage but also a mutual personal
examination of the mediator and the parties. This examination might lead to the negative conclusion that
the participants are incompatible; that the inter-personal connection does not form naturally between them;
that the chemistry is not good enough. In that case it is best if the personal structure of the mediation is
reviewed and perhaps a set of modifications can be considered, such as re-establishing one of the parties'
representing teams or initiating co-mediation, so that they better connect with the mediators and have a
higher probability to conduct a fruitful mediation process. In the extreme case of lack of chemistry,
replacing the mediator should be considered.

Opening

After establishing inter-personal compatibility and basic trust with the parties, the global mediator
sets the stage for mediation itself by convening the first meeting, preferably a joint meeting in which the
mediator and parties see and hear each other so as to form an atmosphere of mutual attention, listening and
hopefully understanding. Venue is of special importance in the first meeting and its location should be
unaffiliated with any of the parties and geographically positioned on "neutral grounds". This is not only for
the obvious sake of neutrality but also for establishing good faith by both parties outwardly investing the
time and efforts required in order to prepare and travel to the meeting, thus expressing their sincere
intentions and willingness to invest in the mediation.

The "opening ceremony" must include the essence of mediation — the mediator is not a referee, the
process is confidential and voluntary. Rules of conduct are laid down, especially caucusing and the flow of
information between the parties and the mediator. The issue of language barriers is noted, the parties are
prepared for the extra time and patience this requires and the possible misunderstandings that might arise,
emphasizing the role of the interpreter. Additionally, parties are informed that it is legitimate to consult
with anyone they choose. It is also stressed that during mediation no other proceedings are to be held and
that initiating or continuing any such processes shall bring the mediation to an end. Finally, the opening is a
good time to allow any questions from the parties regarding the mediator or the process itself.

The parties' narrative - presenting a dispute

Parties present their subjective view on the dispute to each other and to the global mediator during
the joint meeting. All participants are seen and heard in turn; interpreters repeat the stories at least once,
describing the factual and emotional details expressed by the parties in another language, intensifying the
experience. It is the first time that the parties meet and articulately describe the dispute to a third party
while listening to each other and to the mediator's reflection of the dispute. It is quite the experience, new to
the parties and highly revealing to them, not only because of the special forum but also because of the
specific point in time — the present. This point is often overlooked when a dispute is being discussed in
court, because of the pathological nature of the legal proceeding which emphasizes the past and tends to
neglect the present, let alone the future. Contrarily, the mediator assists the parties in focusing mainly on
the present and the future, attempting to better understand the first in order to wisely plan the later.
This is an important aspect of the dispute presentation since the global business word is characterized by an
ever-changing chaotic reality; the parties may find that organizations readjust to new environments,
agendas evolve, interests alter and what was once cardinal is now negligible and vice versa. Focusing on
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what is 'here and now' allows the parties to be flexible and assess their interests and subsequently their
positions in a relevant and constructive manner, rather than pathologically. The dispute presentation has the
most potential to reveal this aspect since often parties have been practicing some degree of mal-
communication from the time of the dispute and now have a clearer view of what might have been
obscured until then.

In order to achieve this focus and clarity, the joint meeting is a great start but might not be enough
since global disputes often involve high levels of detail that require appropriate time and attention. This
calls for a round of separate meetings that allow the mediator to obtain more information and clarify details
that are pertinent to the dispute and might not have been volunteered by the parties during the joint
meeting, on account of prudence, hesitance and possibly suspicion, which are natural to parties in dispute.

Reflection

Having heard the dispute as presented by the parties, the mediator reflects it as genuinely and
accurately as possible, pursuing three main goals. First, the parties have expressed their narrative and they
benefit greatly from the feeling of being heard and (hopefully) understood; this feeling is enhanced when
the reflection is objective and not judgmental. Second, this is the best opportunity to correct
misunderstandings and set the record straight; at the beginning of the process and fresh after the story was
told. Third, the parties listen for the first time as "both sides of the story" are told, each in turn, by a third
party that is objective and uninvolved; they can now both focus on actually listening to the story and not
resisting or being defensive in face of the person telling it. Common to all these three goals is the
establishment of parties' trust, not only in the mediator but in the process as a whole; this is due to the
comforting and assuring feelings that both parties experience during the reflection.

Achieving these goals is crucial for the shift in the parties' frame of mind that is required for a
successful mediation and this stage must be performed meticulously, not rushed. This is not easily done,
considering the required interpretation that is time consuming, not only lengthening the reflection but also
making it more complex, less flowing.

When the global mediator reflects a dispute, he effectively demonstrates the apparent differences
between the parties — not only in the dispute itself but also differences at large that distinguish them,
culturally, mentally and otherwise. It is during the reflection that parties perceive their differences, often for
the first time, and begin to comprehend what gaps they are required to bridge in order to construct a fruitful
relationship. This could be a new challenge for the parties. It is the mediator's responsibility to emphasize
these insights and have the parties face and cope with them, looking forward to their future as renewed
partners to a relationship, not parties in a dispute.

Managing the process

At this stage, technology enables the choice between holding more joint meetings and continuing the
process via long range channels such as web-based video conferences. When possible, personal presence
and eye-contact are always preferred and if the process seems to "lag-and-loosen" — they are necessary
since "time kills all deals"!

Throughout the mediation, the mediator must be very attentive to developments within the parties.
Any personnel changes in management and other alterations in decision-making mechanisms may be
critical to the course of the process and its success and the mediator should have such information in time
and relate to it. This again raises the importance of the global mediator meeting separately with the parties
in their own environment. First, this allows him to encounter as many people as possible that are relevant to
the parties' relationship in general and specifically to their dispute and may affect the course of its
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resolution. Second, cultural issues are better perceived where the parties live, operate and practice their
customs; this allows the mediator to maintain discourse with people that are more comfortable, open and
creative and promote the process more easily, being on their own turf. Separate meetings "on location", not
only do they generate parties that are easier to work with but they are also geographically efficient since it
is much easier to transport a mediator across the globe, even with an interpreter, than to have the parties
travel to meet with him. This is an inherent aspect of global mediation, compared to the local process where
parties convene at the mediators' office.

Neutrality and objectivity are always important traits in a mediator but they are especially critical
when the global mediator often visits the parties in their domain. Naturally received as a guest, the mediator
might be further exposed to recruitment attempts by the parties and these might jeopardize his integrity.
The presence of the interpreter may balance the situation and reduce the risk of compromising
neutrality, just as in co-mediation. The mediator must also be sensitive to cultural differences between
the parties, be cautious as to not "slip" between the cultural gaps and make sure that his conduct that is
considered legitimate when visiting one party is not deemed inappropriate by the other party.

Creating and assessing options

Presented with the dispute and having identified issues and interests, the mediator guides the parties
through the practical process of creating options and assessing them. As in local mediation, this can be
done in an evaluative or facilitative manner; the evaluative being more actively involved in suggesting
actual options and the facilitative focusing on empowering the parties to create their own options, as they
did at the beginning of their relationship. Advocating the facilitative approach in local mediation as
well, we highly recommend it in global mediation and find it almost imperative when considering the
cultural differences between the parties. Positively, empowering the parties and making them retake
responsibility over the situation that they are both in allows them to regain creativity regarding possible
options that will progress the process. This is facilitated especially in separate meetings where the parties
are deep in the mediation's "safe-zone" which allows them to also think constructively about their partner's
subjects and interests. Negatively, when attempting to suggest any options as a mediator, whatever the
option may be, the mediator compromises objectivity and neutrality and also loses professional humility
since the main reason the parties appointed the mediator was the expertise in mediation itself, NOT in the
subject of the dispute. By definition, the parties are much more professional at what they do and need
not to receive suggestions from an outsider who is responsible for the process and not the contents.

At this stage, the global mediator often encounters cultural differences as the parties might
subjectively create options that lack common ground. Bridging these differences, the global

mediator may refer to an objective standard, internationally accepted; this may add flexibility
to the parties' way of thinking, broaden their perspective and bring them closer to mutually accepted
prospects, free of cultural restraints.

A common way to test such prospects and rebuild trust during the mediation is to reach interim
agreements, which positively mark points of progress and create perceptible milestones in the process.
Interim agreements assist in organizing the issues at hand and they are used as references for obtaining
information and counsel needed for further progress. Although not binding like the final agreement the
parties aim for at the end of the mediation, interim agreements act as positive signals to all participants,
inside and outside of the process, that the process is working and actually baring fruit.

An interim agreement need not refer to matters at large and it may very well be enough to agree on
simple or even technical issues that are controllable for definition and execution. When possible, parties
are urged to implement these agreements as the mediation proceeds, even if their actions are
temporary and conditional; this could be considered a gesture of good will that enables a shift from hostility
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and suspicion to "cautious optimism". This is an important tool for simulating the parties' relationship and
is an efficient way to raise their optimism and regain their trust. For instance, communication failures are
more easily identified when attempting to agree on simple issues and performing simple tasks and these
pave the way to properly addressing more complex and "heavier" issues and subjects. Interim agreements
are also an effective tool for the mediator to identify points of weakness in the parties' interactions, for
example lack of due motivation when fulfilling contractual responsibilities; this requires further
examination as to the authenticity of the party's participation in the process and general goals in some
cases. In other cases it raises the question of mandate or authority, and it may be that others are influencing
the process and they should be approached and involved in the process in a more direct way. Thus, interim
agreements may assist in dealing with these weaknesses and addressing them in the final agreement or, if
the agreements critically fail, this may testify to the (little) chances the whole process has to succeed.
Interim agreements are therefore a substantial constructive element in the mediation, allowing both the
rebuilding of trust and the fine tuning of interaction dynamics, and they have predictive potential as to the
success of the process and the viability of the parties' relationship after its completion.

Constructing and revising an agreement

Having regained trust, agreed upon general principles, reached interim agreements and productively
performed them (possibly including educating dissatisfactions) - the parties may have also matured enough
with the process so that they are ready to construct a final agreement. The basics of drafting this agreement
are similar to those in a local mediation and here we mostly emphasize unique issues to consider in a global
mediation.

First and foremost, whereas in a local mediation the agreement is frequently drafted by the mediator,
the agreement in a global mediation should only be drafted by the partners to it or by their legal counselors.
Unlike local mediators that are often chosen according to legal or professional experience, the global
mediator is approached based on mediation expertise and the partners to the constructed agreement are
always at an advantage regarding its contents. The global mediator should therefore stay clear of attempts
to shape the contents of the partners' professional, business or other wishes and goals. Parties' attorneys,
preferably absent from the process until this point (principles should be agreed upon by the parties
themselves, without advocate intervention), are now welcome to counsel as to how the agreed principles
should be best adapted to the different places in which they are to be implemented since they are in a
position to point out relevant local considerations. Among other issues, important though technical, parties
and counsel should consider: where is the best venue in which to have the court validate the agreement? If
required, where is the relevant power of judgment?

Nevertheless, the global mediator remains the pivot of the process and parties' drafts are sent to him,
not to each-other. This is to make sure that legal counselors (or other position holders in the parties that
were not involved in the mediation itself) haven't hindered the positive atmosphere achieved in the
mediation process when drafting or strayed from the frame of the agreed principles. The global mediator
must consider that mediation participants experience a personal shift in their frame of mind while
overcoming cultural differences but others who haven't personally participated might not immediately
identify with the "new language" achieved in the mediation; this could naturally result in "defensive
regression” based on primary cultural background and the global mediator should keep the drafting process
global. Trust was not easily regained during the process and the global mediator should ensure it is not
needlessly compromised upon its completion.

Having verified that a draft sent by one party is in line with agreed principles and regained trust, the
mediator passes this draft to the other party for review, comments and possibly revisions. Unlike local
mediation, where the mediator drafts an agreement and parties' requests for revision are therefore
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perceived as attempts for reframing the agreed principles, it is more likely and understandable that
parties in global mediation will request to revise each-other's drafts. This is a natural cause of the
differences between parties, cultural and others, and the global mediator must continue facilitating the
legitimacy of these differences while assisting the parties in bridging the gaps so that they may do so in the
future as well. The comment and revision process in global mediation is constructive and educative,
laying the groundwork for future negotiations between partners to a rehabilitated international
relationship.

Another important issue that might seem technical but it is actually at the core of the global
mediation process has to do with the identification of the persons signing the agreement. Global mediation
usually involves large corporations and the agreement should stipulate the persons signing by name and
position - after validating authorization and mandate to do so - and not just by attorneys, thus emphasizing
personal involvement and responsibility, and showing a good sign of the partners' prospective and
constructive attitude, all of which are the essence in a successful mediation.

General issues

- The global mediator must understand that in different cultures there are different methods for
negotiation and decision making and that efficiency is a relative concept, such as the concepts of
processing, understanding and internalization. An American person will have a different rhythm and a way
of thinking than a Spanish person, especially during certain hours of the day, etc. Therefore, certain
accelerated methods — for example, negotiating "until white smoke is seen" - might not be appropriate for
some participants in a given mediation at a given time, especially when rehabilitating trust is required and
pacing the process is essential for its success.

- The global mediator is guided by the need to be inter-culturally respectful and exercises the "art of
asking" by which parties are given the opportunity and privilege to lay down the cultural frame in which they
operate and communicate. This basic respect for customs is an efficient "ice breaker" and raises the mediators'
chances to successfully suggest or request adaptations to this frame, thus tailoring a mediation-specific culture
that properly combines elements from both parties' cultures without favoring any of them. This is one of
the primary culture challenges that the global mediator is expected to face throughout the process.

Global Mediation, Language and the Interpreter
Maintaining hand-eye coordination

We mentioned language as an important issue, sometimes a barrier, in global mediation and the impor-
tance of choosing an interpreter for successfully conducting this process. We now elaborate on language as the
medium in which mediation takes place and inquire as to the interpreter's identity and relationship with the
mediator.

Like other interpersonal processes, mediation is best conducted in the mother tongue of the participants —
parties and mediator. These people tend to be in various levels of caution, tension and even stress, and should be
allowed to express themselves freely and with a minimum of linguistic holdbacks, all within the principles and
rules of basic respect. True "wholesome" verbal expression must not be halted or dampened by a "language
filter" that requires enhanced consideration in choice of words and this is best done in the most frequently
used mother tongue. Even using a universal language, like English, is inadequate for this purpose with people
who are not its born-speakers.

A multi-national process by nature, global mediation is characterized by participants from different
cultures speaking different languages and overcoming this ex ante cultural- linguistic barrier is a base
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requirement for the professional mediator. It should be emphasized that no matter how experienced or
cosmopolitan a mediator may be, he can seldom be on the same level of verbal understanding or cultural
comprehension of people born and raised in a different country and he will require assistance in this matter,
professional assistance.

This professional is the interpreter, which plays a major role in global mediation — the role of securing the
message. Message security is the overall responsibility to ensure that a sent message is properly received, i.e. the
contents and form of the message are comprehended by the recipient just as the sender intended. Message
security is mostly verbal by nature but relies heavily on a-verbal perception and cultural background.
Considering these parameters, we may outline the image of an interpreter.

The interpreter must do much more than just verbally translate what is said by the parties and mediator, a
function that can be and often is performed by numerous others in the process. Translators employed by parties
are an integral part of their team and as such they have a very simple and straightforward objective — to ensure
their employing party best understands what is said by other parties and the mediator and subsequently has the
means to comprehend the situation and decide how to best navigate within it. Translators are thus required to be
fluent in the languages used in the mediation, familiar with the professional jargon and committed to a party in
the mediation process. Otherwise, translators need not have experience in mediation and they are not necessarily
committed to the process itself. Furthermore, translators often find it suitable, due to their loyalty to the
employing party, to modify messages according to their best judgment and specific point of view, all in true
belief that this is part of their role.

Unlike translators, the interpreter is a designated member of the mediation team and thus committed to its
correct dynamics and ultimately to its success; he works for and with the mediator and his objective is to ensure
that the mediator properly comprehends not only the parties' positions but also their interests and state of mind.
On the other hand, the interpreter is responsible that parties properly understand the mediator, literally and
conceptually; i.e. he must ensure that the parties properly receive the mediator's message, understand and
comprehend his inquiries and propositions and generally do not "get the wrong idea" about his approach.

Having mediation qualifications can be beneficial to the interpreter and to the entire mediation process
but it is not necessary and can be compensated by proper guidance from the mediator, prior to and during the
process. Nevertheless, although not (necessarily) a mediator himself, the interpreter has mediation-related

responsibilities such as subordination to mediation ethics, confidentiality etc.

In a multilingual mediation, there might be more than one interpreter. Parties and mediator could be from
countries that are geographically and culturally distant, requiring two interpreters to properly handle
multilingual message security. Being integral parts of a mediating team, the mediator and two interpreters
must develop a close work relationship with efficient coordination methods and communication habits. This
should enable them to (1) securely handle the multitude of messages and properly construct a realistic panorama
of the dispute with the true interests of all parties clearly visible and (2) accurately convey to the parties all
reflections, diagnostic queries and constructive input that promote the mediation process. Performing as
functional extensions of the mediator, both sensory and expressive, the interpreters supply the hand-eye
coordination skills necessary for the success of global mediation.

It is therefore essential that the mediator recruit interpreters relying not only on their translation abilities
and cultural perception but also on their interpersonal skills and ability to be part of a professional team.
Recruiting the interpreter(s) is a preliminary task that must be done quickly and efficiently in order for the
mediation to begin promptly and properly. An experienced global mediator is may use existing connections and
trusted recommendations in order to quickly establish a coherent mediation unit that can perform in concert and
bestow on the parties a wholesome experience of clarity and prospect of conflict resolution. The recruited
interpreters will likely be local mediators themselves, thus connected (directly or indirectly) to the global
mediator and familiar with the process and its principles.

Global mediation is thus performed by a team that is functionally structured and synchronized. This
may be plain and obvious to the mediator and interpreter(s) who understand their roles and method of
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operation but not necessarily to the parties that may grow suspicious of the team dynamics and linguistic
maneuvers. It is therefore essential that the early stages of the global mediation process include an
introduction to the procedure itself that should place the parties at ease with the less familiar teamwork but
more so prepare them for the differences between culture and linguistic habits of all participants involved.

Global Mediation — A concept is Born

Future prospects

Following a conceptual introduction in the 2010 international mediation conference in Moscow, here
we elaborated on the concept of global mediation, outlining the theoretical basics of it and providing an
overview on how these basics are practically implemented.

So, now that the concept is established - what next? How does global mediation become standard
practice in global business? How do potential global mediators fulfill this potential and become leading
professionals in an emerging trade?

We firmly believe that global mediation is a mediation specialty that should be acquired as such -
methodically and responsibly. A practicum for global mediators should be constructed to convey both theory and
practice, both principles and methodology. Experienced and talented as they may be, global mediators
should greatly benefit from a structured practicum that would translate intuition into method and natural
inclination into true strategy. The new global mediators will also benefit from fruitful interactions with others in
the field, definitely many with different backgrounds and expectedly some with more experience, and this
accumulating pool of experience and information in a new emerging field would enrich all participants. This
would greatly promote professionalism in the field, especially if done in an acclaimed academic institution
performing research and systematically storing information and experience as well as qualifying global
mediators.

We hope this exposure of the concept of global mediation sparks both interest and motivation to
properly establish and expand this field in a way that provides and ensures the required attitude and approach in
order to professionally handle global disputes, with their unique characters and challenges.

Michael Tsur is a lawyer, and an expert in mediation, negotiation, conflict resolution and crisis
management. The Mediation & Conflict Resolution Institute-Jerusalem was founded by Michael in 1996. It
specializes in constructing, developing and applying tools and methods of dispute resolution including mediation,
conflict management and crisis management in public organizations, businesses, and security-related
organizations in Israel and overseas. Since 1996, Michael has been an adjunct professor at the Hebrew University
of Jerusalem, teaching in the Law Faculty and the Business school. For the past five years, he has been an adjunct
professor in the master’s program of the Dispute Resolution Institute, Hamline University, Minnesota. Since 2001,
Michael has also served as academic director of the Israel Management Center (IMC), the leading post-academic
institute for management in Israel. Since 2002, he has lectured numerous times as a faculty member of the Dispute
resolution section of the American Bar Association, and on mediation and related topics for various associations
around the globe - including Paris, London, Rome, Jordan, India, and other locales.

Shai Melcer was qualified as a mediator by Michael Tsur in 2002 at the mediation and conflict resolution
institute in Jerusalem. Shai graduated law school at the Hebrew University of Jerusalem (LL.B 1995; LL.M 2001)
and practiced as a civil and commercial lawyer for several years. As an attorney, Shai was involved in numerous
ADR processes, including mediation.

Today, Shai is a graduate student at the Hebrew University genetics department, researching embryonic
stem (ES) cells in the lab of Dr. Eran Meshorer. Shai is a member of the Jerusalem Forum for Bioethics and
takes part in bioethics discussions, including about ES cell research, use of genetic information and the
commercialization of human tissues and is involved in bioethics education programs in the Bloomfield Science
Museum in Jerusalem.
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MICHAEL TSUR

THE ART OF WRITING A MEDIATION AGREEMENT:

An Instructional Manual*'

Goals of the Manual

This manual addresses an unmet need that has arisen during the course of many mediations. A relatively
young profession in Israel, the mediation process is developed and refined as experience in the field is
continually acquired. Any advancement in the field, as well as relevant curricula and publications, are original
and innovative. With the relative scarcity and apparent lack of quantitative literature directly on this point of
agreement writing, this manual becomes the first of its genre.

The knowledge base for this manual stems from actual mediation cases. They supply the mediator with
the skills for continued development of principles, of techniques — of a more sophisticated understanding of the
mediation process — thus propelling the field to new levels.

Mediation is a new language. Its development relies on the process itself: each case and its dynamics,
circumstances and expectations, and the needs and interests of the parties. Therefore, a standardized
agreement form for all mediators is not as effective and, in fact, is contrary to the essence and spirit of the
process.

Considerable experience now undergirds this new language. We have over 1,000 cases and their
completed agreements. These constitute the raw material with which we have begun to build instructions for a
mediation agreement. These instructions will become a critical tool for the mediator.

While the construction of any mediation agreement is a product of a successful mediation, it is not always
the case that a successful mediation entails a formal agreement (whether provisional or final).

A written agreement is not necessarily the barometer of a successful mediation. Sometimes, a certain
dynamic develops that leads the parties to bridge their differences so profoundly that they do not feel the need for
a written agreement.

A mediation agreement must stem from the mediation process itself. The operative term here is
agreement, not contract. An agreement, as we use the term, reflects the joint effort of all parties. Based on the
case studies and agreements in our hands, we can offer instructions to mediators how to ferret out the critical
information, how to classify it and identify pivotal points. With the aid of these instructions, the mediation
agreement will faithfully reflect the process that the parties themselves entered into. The agreement will
be intelligible and credible to all parties and stand up to the hard experience of reality.

The mediation agreement needs to respect the mediation process’s dynamic and fundamental
principles. The mediation agreement is a product of the interaction of two parties willingly coming together
to resolve their dispute under the guidance of a skilled mediator. The parties come to understand and then

*  This manual is intended for people who have already participated in mediation training and have some experience
in mediating disputes. In order to help mediators learn how to draft a mediated agreement, the manual helps
mediators become attuned to the subtleties of the mediation process. Also, the manual provides specific tools for
writing the agreement itself.

All rights reserved to Michael Tsur at The Mediation & Conflict Resolution Institute of Jerusalem August 2000.
THE ART OF WRITING A MEDIATION AGREEMENT: An Instructional Manual By MICHAEL TSUR

Translated and edited by Tehilla R. Goldberg
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accept their own needs, to protect their common interests, and to rebuild communication, recognizing that
this is the key to effective and successful agreements, both in the short and long term.

The mediation agreement is fundamentally different in content, style and language from a legal (or any
other) agreement. This is due to the unique nature of each agreement since it is created by the parties
themselves as a result of their specific conflict and the mediation process as they experienced it. There is a
lack of professional, academic and technical guidance in this area - the crafting of a mediation agreement is an
acquired skill, sharpened and improved by continued involvement in the work. At the same time, a special
manual accelerates the mastery of the necessary technical skills. With the experience we have gained over the
past six years, we have identified seven dimensions that reappear throughout the mediation process in its
different guises and forms. Embedded in these dimensions are the tools for writing the agreement.

Negotiation is based on seven basic elements ( Fisher and Ury 1981). Often, when parties begin to
stake out their positions in negotiation, the positions dissolve into the conflict. Therefore, to identify and
understand these seven elements is essential, since they organize the negotiation process.

Parallel to negotiation, the mediation process proceeds in seven stages (Harvard University model 1976)
that detoxify the atmosphere, build trust, and address the misunderstanding in such a way that helps generate
options for consensus and reaches joint solutions. When writing mediation agreements, there are seven
dimensions to be identified as well. The same dimensions that carry us through the entire process have a
significant importance that come to expression when writing the mediation agreement. The dimensions are
presented sequentially; however, in reality they are employed in a more integrated manner.

The Seven Dimensions of Writing Mediation Agreements

1. Identifying and Naming the parties

It is important to distinguish between private mediations and those dealing with companies and
institutions. In private mediations, such as those involving family conflicts, business disputes, partnership
dissolutions, or conflicts between neighbors, the identification of the parties is relatively simple. The parties
represent themselves and are identified as such by their own names in the written agreement. They obligate
themselves to the agreement by signing it.

The mediator’s obligation is, first and foremost, to clarify the capacity of the parties. Sometimes, from
the outset, the mental or emotional capacity of one or both of the parties seems limited. Often, this is due to the
stress generated by the conflict. Although the diminution of their capacity is caused by their conflict and may be
temporary, they nonetheless magnify emotions of fear, rage, excitement and general insecurity. However
temporary, these emotions are pervasive, as they are real to the dissenting parties. A limitation in capacity may
not reveal itself until a later stage in the mediation. Occasionally, such a limitation may warrant a brief hiatus in
the mediation process.

For organizations and companies represented by an employee in the mediation, it is important to clarify
the employee’s authority. He may be a negotiator, without authority to make final decisions; he may need to
check with a superior. In such a case, the mediator is obligated at the outset to identify the precise scope of the
negotiator’s authority. This must be done during the first meeting, gently and diplomatically, by asking simple,
direct questions, such as:

“If we should reach an agreement, would you be able to sign off on it?” or “Is there someone else who
needs to confirm your decisions?”

The mediator must investigate this representative’s position within and even prior to the conflict. Is the
negotiator the sales person who reached an agreement? The CEO of the company? The legal counsel? All this
will color the mediation process.

It is important to ask these questions in a straightforward, non-judgmental manner, as opposed to
stating the questions in a manner that arouses suspicion. It is a good idea to precede, or elucidate the
questions with a clarifying comment such as:
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“The reason we are asking this is because, if and when we should reach agreement, it is critical to the
mediation process that the people at the table have the power and ability to implement agreements that are
reached here in mediation.”

The mediation process is begun with this focus on the identity of the parties, because the beginning will
dictate whether at the conclusion of the process they will have both the stability and authority to reach an
agreement, as well as the power to sign it. Additionally, by the parties identifying and expressing themselves
as individual, negotiating entities in the process, it empowers them to accept the outcome.

This empowerment is the sine qua non of a successful conclusion to the writing of a mediation
agreement.

It is vital for a mediation agreement to take on a personal tone. This is done by listing the negotiator’s
personal names, whether they are the actual parties to the conflict or their representatives. Even more: If a
negotiator is usually referred to by a nickname, use that in the agreement. This personal tone, so different
from the formality of other agreements, increases the negotiator’s sense of responsibility for the process.
Terms like “the company” put distance between the party representing the company and the process, and
should therefore be avoided. On the other hand, the use of nicknames or other informal terms favored by a
party allows the mediation agreement to begin to develop. This phase fosters an environment in which the
parties can get comfortable with the mediation setting. This personal climate helps lead to effective and
productive negotiating.

As an alternative process, mediation is intrinsically less formal than more traditional processes. As
such, its internal manners are less formal. In many western cultures informality is signaled by use of first
names. This signals intimacy and familiarity, which is conducive to mediation. This is not to suggest that in
all cultures the use of first names has the same meaning. Within the context of each culture it is up to the
mediator and the parties to find appropriate means of creating a more relaxed and informal environment.
When we suggest the use of first names it is meant as a proxy for informality. Meaning, in each culture,
whatever expresses and communicates personalization and informality, should be incorporated into the
mediation.

Personalization reinforces the obligation that the negotiators feel for any conclusions or resolutions.
Personalization—not least the name of the negotiator on the agreement itself—serves to recall for the
negotiator the experience, time, investment and spirit of the mediation process. The negotiator is an essential

cog in all that transpires: he influences the outcome, and is influenced by the others present; he is the
one who agreed to all the relevant settlements.

Thus, when the time comes to execute the terms of the agreement, first by presenting it to the
company’s higher-ups, the negotiator personally bears all of the give-and-take that made the agreement
possible, thereby committing him to the agreement

Personal names and other such informal references in the language of the agreement make it unique.
Mediation agreements “belong” to the parties, adding a new dimension to each of their original positions and
attitudes. Mediation agreements should “feel” different from a labor contract, a real estate title policy, or a
divorce settlement.

2. Presenting the Framework of the Agreement

A framework is necessary not only in order to define the main points of the conflict. Equally important
is the relations between the parties. These must be framed in such a way as to make both parties comfortable.
The framework contains the basic points of the dispute that created the need for mediation.

The framework must be introduced at the very beginning of the formulation of the mediation
agreement. The purpose of the framework is merely to outline the central and relevant points in dispute, to
highlight the mutual interest of both parties to resolve it , and to include a general statement that resolution has
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been reached. All this should be stated simply and factually without entering into the details of the conflict
itself. To be omitted at this stage is the history of the conflict and all the details. It is valuable to be clear
about what is being dealt with right at the beginning. This assures the parties are aligned to the common goal.

The parties themselves define the framework of the mediation. They are the ones who explain why the
mediation is taking place, what the dispute is about, and what their respective interests are. They are the ones
who establish the issue at hand. The framework arises from the details that unfold in the mediation process.

The framework is short and to the point, containing all the facts to which both parties already concur.
The framework is separate from the complete agreement, which will emerge only as the mediation process
continues. Simply: What is the dispute that must be resolved?

It is useful for a number of points to appear in any mediation framework; the sooner they are agreed to
and formulated, the better.

a.) The circumstance or catalyst of the present conflict. Often this is a misunderstanding or existing

dispute.
b.) A statement that both parties have a common interest in resolving the conflict.
c.) A statement that the mediation agreement will be a byproduct of the present mediation process.

3. Identifying Topics and Interests

In the dispute, what came first? What is relatively important, and relatively unimportant? The answers
must be put in the context not only of the parties and the mediators, but of the law and any existing practices.
It is important to establish a hierarchy of points in the dispute (thus also to prioritize the points of the
mediation agreement). When writing the agreement, the most difficult, more contentious, points should be
dealt with first.

In the mediation process, the mediator enables the parties to understand and realize their respective
interests; it becomes the mediator’s job to crystallize what is most important to them in order to rank the
points in the dispute.

A ranking may become clear in conjunction with interim agreements the parties themselves reach as
mediation proceeds.

A ranking of points in dispute responds to two questions. First, from the perspective of the parties
themselves, what do they perceive as most important? For example, in a workplace dispute, an apology may
need to precede any evaluation of the points in dispute, not to mention any decisions on financial
compensation or other resolutions. Second, what do logic, law, and social norms say? For example, in a
marital dispute governed by Jewish law, the actual granting of the get (formal bill of divorce) may need to
precede the resolution of matters of custody and property settlement.

It is important that the mediator responsibly balance and harmonize the parties needs and priorities
with the legal reality.

In the prioritization of points, mediators sometimes find subtitles or outlines useful. They may aid the

full construction of the mediation agreement by assuring that no point is overlooked.

4. The Interim Agreement

During the course of mediation, various ideas and solutions come up. These may reflect agreement
among the parties themselves, or, the parties may express the ways in which they want the dispute to be

resolved. All such suggestions and declarations should be agreed to in writing. They are vital. Using
them, it is possible to configure a provisional agreement. They are stepping stones to progress. They become
the concrete material that the parties discuss as potential resolutions and are a powerful tool in furthering the
termination of the dispute.
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A provisional agreement is just what it says rovisional. It does not bind the parties past the duration of
time designated for a trial basis agreement.

It makes no difference how insignificant any interim resolution or concession may seem. It advances
the process, cultivating a receptivity toward a more conciliatory attitude, and can lead to further agreement.

Provisional agreements are a fundamental methodological tool of mediation. Just as the mediation
process itself should endeavor to be as transparent as possible, so should the provisional, as well as, final
agreement. With this in mind, the written language of the agreement should be simple, clear, detailed and
future oriented. Whenever possible, it is a good idea to try to capture the words of the parties themselves.
This can circumvent the parties from feeling the mediator is possibly inserting, or reflecting any personal
agenda or bias he/she may have.. Furthermore, this helps reinforce the parties connection and commitment to
the agreement.

A provisional agreement helps clarify for the parties themselves their actual goals in the mediation.
This, in turn, enables them to consult with friends or legal advisors productively. A provisional agreement —
to which details may be added to or subtracted from — gives the parties a sense of flexibility. This helps them
embrace the process and may liberate them from rigid postures. This may also calm their fears of being
coerced into agreeing to something they are averse to. A provisional agreement conveys the message that this
is their agreement, that the decisions they reach are, in fact, their own, thus increasing the parties sense of
ownership of the agreement.

A provisional agreement builds or renews trust and gives a tangible indication as to whether a final
agreement is really possible. To sustain a provisional agreement is the litmus test of whether it is possible to
sustain trust between the parties, and thus to reach a final agreement that holds water.

Part of reaching the stage of drafting a provisional agreement is self-scrutiny by the parties themselves.
What, precisely, can they commit to writing? How closely have they moved toward resolution?

The ideal situation is for the final agreement to come from the parties themselves. Unfortunately, this
does not often happen. This is the power of the provisional agreement: It gives the parties the tools with
which to develop a final agreement that will satisfy them both.

5. Revisions

Revisions to a provisional agreement requested by the parties give the mediator an important tool — an
understanding of the parties’ underlying intentions toward each other, and of how they really feel about the
mediation process thus far.

Throughout the drafting of the agreement, it is important to constantly revise — to view the agreement
as fluid and fungible — until it is final. Formulation of the revisions is best done at a separate meeting with
each party individually. Only afterwards should both parties meet to decide which clauses should be
incorporated into a final agreement.

Whenever a party expresses an interest in changing an agreement, it is important to understand whether
it fundamentally changes or merely “tweaks” the agreement. Further, it is important for the mediator to know
the source of the proposed change. Does it express a fuller understanding of the agreement — or does it pose a
new problem, or reflect regret, or a change of mind? Is it an expression of fear of going through with the
agreement? It is vital to understand a party’s motivation for a revision — does it advance the process or
impede it? Another consideration: Should a mediator attribute the revision to the party himself, or as a joint
idea of the party and the mediator?

To address necessary changes and revisions in the agreement can alleviate fears for the parties. The
possibility of revision shows that it is possible to alter that which has been set. This reinforces the notion that
mediation is not coercive. Revision adds credibility to the process. Revision can also show whether the
ultimate agreement will stand the test of time by unveiling a party’s true intentions.
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6. Reading the Agreement Aloud and Other Final Steps

The mediator must be certain that each of the parties has read the agreement separately. If it seems
necessary for the mediator to read the agreement with each party separately, this should be done.
Subsequently, the agreement should be read while both parties are present, in order to confirm the accuracy of
the settlements heretofore agreed upon. Moreover, during the reading after each section, the mediator should
affirm that both parties understand the provisions in the same way and that there is a meeting of the mind.

It should be clear to the parties that this is the critical time to decide whether they will terminate the
dispute by agreeing to sign the final agreement and comply to it.

A provision should appear at the conclusion of every mediation agreement that provides for resolving
any future conflict between the two parties. This clause should envision a possible change of circumstances
that would make the present agreement obsolete, but that also commits the parties to attempt further mediation
before taking legal action.

Since the mediators do not serve as legal advocates for either party, but as neutral facilitators that
advance each party’s interests, the parties should consult with their legal representative prior to signing the
final agreement. This helps ensure that nothing in the agreement violates or ignores their legal rights. The
mediator should confirm that each of the parties has done this. Each party is encouraged to consult his legal
advisor of choice; the mediation center’s attorney need not be used, although it is an option for any interested
party. When consulting a private attorney, it is important that the attorney be someone who understands and
appreciates the mediation process. This is so he may effectuate and support the agreement, rather than
sabotage the work that was accomplished during the mediation, as is reflected in the resulting agreement.
Nevertheless, the possibility of necessary legal revisions is normal, and should be expected.

7. Ceremonial Signing

This final step brings the process full circle and it’s purpose is twofold: First, the active signing on
behalf of the parties is a declarative action of closure to all that transpired throughout the process in order to
reach this point. Second, the signature of the parties attests to their understanding and recognition that this
final written agreement is the product of a participatory process and reflects the best resolutions they have
arrived at in light of the contextual circumstances.

The parties signature to the agreement now ensures that the agreement’s status becomes that of a
binding legal document and can be approved by a court of law.

At this juncture, the mediator explains to the parties the significance of their signatures and the various
logistical details that attend to giving this agreement the force of judgement. Moreover, it is essential to
clarify to the parties that while this agreement is meant to resolve the present conflict, they nevertheless have
the option of returning to mediation should future conflicts arise.

On a more personal note, now is the time for the mediator to acknowledge the parties efforts invested
in the process that led to this resolution. Furthermore, the mediator should express the hope that this
experience and newfound awareness of conflict resolution be internalized in such a way that will empower the
parties with the skills and motivation to deescalate and resolve future conflicts that may arise within their
lives.
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