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1. dgbogomo

dmbomymon 30M, MM Mgb 17396006 300ymxrgdn, Mams B3maman dg30hobm 03069
5030b0d30amab LobgEMONL MOomMAbAb Lobgmdbogm 3yb6azgMbohghob ©o30L sebgMm-
Bahnymo gosbyzghnb gmmzbymo 396¢Mmab (TSU NCADR) dngf dbsMmoasgdgMmam 3Mmgms-
0080 o LodbMmgm Habobab LoTsMOMOb ZMmmgsnl, MmgmmE doMmbbomMn ©sBgbLYod-
Jmgo0b bLobgmom, godmaigo A3960 bLoyzgogbm byMm3zomgdn. Mgl 37 BoM300390
9mbLybg00L —,,030L TMag33Mg0nL gongo“.

21-9 LOY3Y6ab FgmMg sBgyadon Azgb IMALOEMYBN oM MMmaMMmE JoMmmym Lob-
maommagosdn, nbg s89Mn3nb dggMmmgoym dhohnddn d0dnbomy 8603369mm3z060 33Mm0-
™7g0900Ls bodmgomogm ©o3900L LodsmmomBaMIMgdab FndoMmmymgdoo. gb E3mag-
0900 00 LoY3nb6980 BobbMMENYMYOIMMLZeb Y3zgmodg 8603369mmM30b00. 88 33Momy-
0900b 99¢hHaLbmMoY J9©I300 d3IMIdHMS o IMbsTsmMmegms dngm dmenm EMmL gob-
3000M907mMN Ix3mMm Qomom bgozobs 03 Loadyemgdgdab, 089706003900L dgLobJ0,
Mmdmadnz dgodmgds godmnygbgomeab LodmJomagm ©a3900L goabeby3g®Ho. dmbo-
0oMmomggdn smoMm oMob dbmemme 3obogMmo gowobyzghnmadob G0dmgodbo, sMedgE
nbobo sbms LOJdob sghogMmo FdsMM3gmMgon 3MNdb. sbmy LobodsmMmmmb boagdggdo 93-
9036900 99000300L gobbobamazgmom ©o s3M3oMHgd0 MAg396 Ma3006m 3mngbhgdL
©93900L sHgMmbohoymn gowaby3gdmnb Lodyomygdgonb bgmdnbeb3zMIMONL, gadmyg-
6900b 99bobg0, 53000309096 HogHn3gdLy s bHMI®H9a0g0oL Ma3056mn 3eMngbHgonb gob-
bb3s3909m goMmygdmdn BoMIMToagbemonbmznb.

093M0 Mod 0mJ3s o anbgMmo 08 IM3™Mb90%7, P09haLbBomME, a30L s HgM-
Bodhngmo goabyzghob dmdmomdnb bomoygmom, mydEs domnsb 93nMg YaMomgds gom-
dmos 0oL, Oy Mo dg0dmgds 96m@ML 83 IMdMamodNL, 86, bb3ogzeMam MMA 30g3sm, dabn
3oMamamyMmo 3obz0mamgdnl 89w9aL. ©o30L goabyzghob sempgmbohnygman Lodyemy-
0900L 3BsME0 godmygbgoab gmm-gfmmo dgmaan sMab ab, MmMA dsb bgyamo dgybym ,,e300
0ma30M300b 3gmpnmab” gobzomamgosh. sdnm 0dob 337mabbIMO, MMI dE3MISHIO0
9mbLdsMMg00 Lodmdomagm o390L gobnbomsznb bMYmMNo@ gobbbzezgdgma gmbom,
300009 0300L 039900696 sma Benab 606. 88 BMM369000, 3oM3339M™M0 MZombodMabom,

LadoMmmmob 3Mmagbmmn, 30gbHMBOL LodbMgm dHgbsbob bodsmomanob gmmygsob 9gdgMoBYL ©g3sbn.
3mayd8o0ab 36039Mbohgho (B.A), AMoomm-sbszmgmalb 3603gMbahghob Ladsmmmab bimams
(.D.).
dmbLgbgds BoMagboa 0gbs 03069 Fo30bndznmab Labgmmdab mdomobab bobymdbogm ybogzgm-
bohgHob ©30L SMHgMbshoymo BoEsByY3zghob gmmabymo 39bhMmob (TSU NCADR) 8ngfm mf-
39600903 ©o sMIMbLIZmaM-Eobozmgmalb dommzab abbHOIHOL FomoMBLozymdab ©odmy-
300309mmd0by s LadsMmmgdMmnzn gsdamngmgdab 3Mmmgghob (EWMI-JILEP) 8ngf Bbsmosgdgmom
bagMmMIBMMOLM 3MbRYMYBE03DY (,89003308 @S dMONHMSIN - 9gMM3BbYM0 s FEMOSMYMO Fo-
8mB393900", 9-10 03600L0, 2014).
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393300 3000 J3939E, 96, smodsm, Jimm dyLbho MM 3mJ300, 3MB3MaDHmo 393900
IRMM N30mdnboE9dn obowe. AN oIMbobyENESb, 3MmMdmMAds abos, MMA HA396 .-
30L Ima30mMyo0bL IgmbymMob dbomosboggMmo oM 8933073600 o3E0MgdgMN gon3yMon
3960039600, g;mn3nb 6gbado.

LogoMmM3aMMLY o 833-00 LodsMmmambamMamgonlb 3MmEgLbab gb 860d369mMmM3060
ob3g9dho IMaz0mn M30MbLIBMOLNM FMYBabMnggdgmons. A3960 J3330L LodsMmmaga 33n-
M9 Mom@gbmonb Bgbgdn sMbLyOMOL. 3909390, dgmdsmamds dmdsmmymons 693Mo EObL-
a39694309M0 939300396, MMBgmog (1) bgab PBmab badmgdsmogm Lsg89900L bLadsmmano-
36 3ooby3ghoL, (2) abiMgoahsEnnm 9dxdMgds A3g6L nyMmooyan 3MmagbogdLs ©
Lodmgomogdm doMmALEYMgdab bobhgdgdl.

gL, 7396006 ymxyzbab 3gMomedn, AbYML, YgMoEMgds olzsdobznmm o3 3MmMO-
my00%g — 90030L o8 Jog bzMamdy o d90MgMa3z33dMm Madwgbndg LogaMmoygom Bnboo-
©900 3mbndbymo 3MmoOmMgadnb godmbaLbBMMydmMoE. 3nM3qgm Mngdn, 67ds AMAgEnm, gob-
300MBHM Eo3gamn Lolznmbgdn. 83 goM3399M™ 39MVYEIODY POYMBbMONM go3039Mm9 MYT-
096009 3MEgm0 gobbogds, MmMIgmaE bognmmgob gumMEeLINM E8Td7T039080. 33353,
Agdn dmogzoma Bobsddmzamo abos, MMAI P30600L369mM0 MmO sOBWMggMabL gobdogzmmodsdn
396 993909600 ,,00030L AME30MadaL gmbyMs”, BogMod oM 8933073605 onENEMgdgMN

9003900 Y6396 0 o8 39dHMab dbsMmEbaggMa.

1. ©o30L AMg35My0ab gym@nMo

dmnm, 30M39m Mngdn, gobznbommo g3mmyzns 080b, Mo 89 sm3bgMmy, MmamMs
, 00300 3Ma3amgdab 3gmbynmab” g3mmyEns oF, bogammzgmmdn. 3nM39m Mngadn, ygMo-
900 go30dsbznmmo dmbodammmgddY.

bogdsmM3gmMmMUL badmgomagm badMmmEgbm 3mEadbob 217-9 8ybaoa (,,bsgdnb gebbom-
30L oBYy500“) bHndYab sdang3b dmMLLTsMMIMYgdL dnnmmb DmMBgdn Bom Bnbsdg oMLYOY-
oo bsgd9960b AMM03700m ELLOLMYMdMLE. 39 M@ bbab Bnb dJmbms dgbodmgdanm-
09, 3o3Lox0MydMEN 30M39mM0 nbLHB6ENNL AMLITIMMNEY9dL bojomm3zgemb bb3zoobbsgo
M930Mmbnsb. gdmMo3zmgbmosd ombndby, MmMA abobo bgmb 36ymogb dmMnggdsb. dmangm-
3o 0boMggdms MmJ3960 Babom, MMIgmoE dgbadmgdmmosh s60949db dmbodommemggdlb
Log09d0 dE3MIdHg00LZO0 ETMYINIOMBE ZoqgbendMmmb Ydgomme dboMygdb ImMmngy-
00LMOD o3ednMydnm. Bom dobndbgL, MMA gobbymdambo ny3696 3093901900600 b, Mo-
Lo 89 3900300L 3MBHgJLHTN 336MEIdEN ,Mgamdab HabEHLY. gb 6086s3L, MMA AMbo-
dommmagdn boobmzbgb dboMggdb MyomyMo® oRNIMd™MNY3696, Mo dMbEyOdMEY
Lobodomomdn, my3n Logddg Lobodommngmmb dogMm gobnbomadmEs. dMLLTIMMNEY9dDS
0b3g39 oMo ombndbgLb, MM nbobo oM goo3dgmgdwbgb Mandgl, Mobol dggdenm Bgbm-
mo dmgbnbo dmMNggdab momdedg dboMmgms T0gMm goabyzghomgdnb domgdedy. bog-
3o 33nbs, 0bNBN LogYMM M83L AMMNggdnbL Bodobomabydma bye3wbab.

LodoMmmzgmmadn dmbodoMmmmab, MmamMmE o30b dMMnggonb bymdgdbymadnb, Mm-
0, 90, IBRMmM odmngMEads, M@ dghn dmbodammmyg gonzmab dgnsEnab hHmg-
6063L. Agdm30L 36Mdagny, MM ggMadsbgmn dmbsdammmaqdn, MmgmMmE dgnaEgnab nb-
bMYJHMMgda, sm@ps bbb 60b AAM300696 LogoMmmzgmmadn. Mmamma 093M MJ3963960L
9mabLY690s, bobodoMom T9ENOENY 3o3MEBIWMgdMNY gaMBsabnodn. Agdn mMds MB36nm,
8



39M03sb69madds 8903705390 domnab 3oMman dmegmo LodmbodoMmmnmm gM030L M30MLOD-
Mmobno). 3gMdme, 39Mdsbgmadds nEo bogMmmbomoo snE39L bodmbodsmmmmm dny3gMm-
dmgdemonb dmozeMmo mnMmgdmads 0dnb 0MY639mymanm, MmB ob Ambodommanyg, MmMAg-
0@ 9gnshmmos bogdgdn, 39maMm gobobamozb dg9damaddn ndszg Logdglb, oy boddg dg-
0530080 33M abMYmMEgds IMMNagg000 o8 dMbLLTsMmoIab domnbbdgznb J9EI39®.
330393, 3830gdMmo, MmMA gb gmbozmMymny, 3060000 TMbodomMmgd, MmdgmoE dmJdg-
©90L MmammE dgnohmma, dgndmgods dgohymb boagdab nbyon BsgbHgdaob dgbobgod, MmA-
my003 bb3ogzeMo oM 0d690mM@s byamdnbeb3zmadn dmbodommnmaboznb, MmgmmE dbogy-
mobm3nL. 93M9M39, O sMdsM, JMm 8603369MmmM3560s, MM IMmbsdommng dgndmgdy
3obgb dn3gMdmgdyman gMmm-gmmn o6 mMnzg dbomnb dndomm, Mmy3n Tom oM gadmbohgb
byM3znen AMMNgqdedg AMbodommeab dngm BomdoMmmym dmmodeMazgodsdo.

9L @odM3noxmads dgndmads go3mMEIMmEab obg39 LogoMmm3gmmb 306MbBAEYO-
mmoOnb obom 6sbnmdg. Agdmznb gbmdnmay, MMAI boJoMmmzgmmb 3oMmodgb®do M
b60b 606 Foomm 306mbo, MMIgmnE JoMmzgm dmbsdammmgdb s60ggdb JRMydsIMbLO-
mg0sb, MM dboMygdb gbmMo300Mb Mo3n006mn LOJdnb dgxebyds 85603, Lobsd AMbLdsMm-
0mab 606089 dmbA6s oNBYqds. LagoMM3gmML Ladmdomodm badmMmEgbm 3Mmgqjbab
218-5 dgbanob 99-2 6sBomab 0bobdo@, ,,dmbodsmmmab dgndmons dogonmmb ©o30L
30006y39hH0b dgbodmm J70937009 ©o dboMygdb gLmo30DML IMMNggdab JnMmogon”.
3oMmeo Agd dngMm sbndbyman ndymgonbs o 3039MdMgoxmMmMonLb bagMmmbggdaby, 380-
dmo, MmMA Jommzgmo dmbodommmagdn, MMAMIo0E LMB30DMO90 T9RbYdLL, Ggbodmmy
omdmhAbbgb ,,6060L60M godmdobamo oobyzghnmgdab” gogmgmgodnb Mabinb 60bsdg
LodoMm3zgaMmbL bodmbodommmm gmognb 6gbgdab dg-5 dgbmab oMM39300. 006,
3mbngMmn ©sd330M3909mn dg0dmgds ggF3aL, MmA dmbodoMmmmyg, MMIJMTE oodg-
00 dbomMygonbomznb dnymgdgmn d9x3sbgdy, bmenm 890amad vg3MdgmadL bogjdnb gob-
boa3ob o godmadab goabyzghnmagds, MMAgmoE §0mbzgze dmbodoMmommab 89xsLYdSL,
dqbodmmo oM ymanms gmbgdam mny, AMBIgmo A39690900L 3mMLTG60LLL.

00 ©396mag60bL gobznmamgds LBY3IJNILME® 033901900 08 33MMNMgd90dn, MMAMIdNE3
3obbmMmEngmms dmem 25 Benob gobdogzmmodsdn d99Mmgdgma dHoHadonb bodmgomagm
La3MMEgLM BgEaMmamymn Babgodnb 39-16 Igbmnb dndoMo. 39-16 Agbeno 0E396L BnbsbLO-
Lodomanmm bbEmdab Ashomgdab BgbL. gb bmMTs, MMIgM0E Mv3®a3nM3gmam dnnmgb
1938 69mb Ladmdomogdm LodMmEgbm BgEgMomymn BaLgodab Loymzgmmome godmy3ay-
6905LM6 gMMSE (goodBY39hn Bysangsdyman 8ggMmogdymo ddhsdhgonb badMmmEgbm ab-
HMM0030), 01330330M39Ms® nym domnsb 33nMg (AMnEs3©s M3BEY6087 3oMogMoxzL) o
306Mmo i3M3xLbnMgdyma. ab MbodaMoMgb 8604900 JRMYdITMbAMYdLL, Enb3MyE0-
0b goMmgmgddn 809dsMmmo Lodmgomagm bogdgdn dboMmgms BoMIMBSEE]09M0 dE3IMZO-
H900bm30L, MM godMEbogdxmMny3696 IMLLBMNMgLMOL BnBobLLsBIMMEM bbmMDdo-
9. bbomdodg dgndmadms gobbamymaym bobsdommngmm gobbom3zedy, bogdob dmbLD-
2009090 9Hod30g 3MbLYOYM Lb3oobbis bognmba. dom dmMmab: MMIgmn dedEazmMIAMM-
00 16o AsbBMMydymaym, sbgmab oMbydmdab G90mb3zg3080, MMAgmo GoJho S EMIY-
996hn 9g0dmgdmes 3nmgdxmaym dhH30E300b goMadg o o.0.

1983 Bgab 99-16 dgbann dgbbmMo. smdom, 1983 Beob d9LBMMYd)dNnESD 39-16
0xbmdn gobbmmMEngmgdymo y3zgmodg 8608369mm3s60 33momgds ab aym, MM 33090-
mE 30M39mMo ngbs dmbLbgbngdyman hgmadnbo ,,o30L AMa3zoMgds”. 1938 Bgmb dnmgdymn
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6ob0ob 30M3gmo 39MLNLAN ©o30L AMazemgds oM aym bobodsmmemm 3MmEgLLdEY
3obbobomzgm 60bobbom gobLodM3MYmMN byma bogznmbab boodo.

BmMmTo 33moeg dgbbmmos 1993 Bgmb. 99-16 3xbenab 1993 Banob 33mMamMgdnm ooisMm-
00mMm39L 30M39mn 0bLHBB6ENOL Lobodammmmb JBRMYdsIMbaMAds ,,0090mMm bomsbospm dm-
0900" byo bb3oobbgzs bggmMmAdn, dom dmMab, bodmdomsgm bomAgmab gabbamznbob. dom
dmmab 8603369mm3560 nym ©s30L dMa33Mmg0nb bgggMm. dbann 16 (c)(9) 837033 sbgmNe:

,00 83b00b 0060bdoe 6900b8ngh bLbemdvdy d9ndogody g0bnbnegdmeglb o Lobodoh-
0omb dgndens donmmb bocmobsom dmds 0o30b dmbog30hg0000 o 3odmnygbmb L39ENV0Y-
ho 3hmggeghgdn 3mbazengBnb goesfy3389d0 0obdohgonb 8ndbnm, 0y gb 306Mbnm vb ve-
goomohngo fgbno 6g0v00hmyons”.

LogMBLYMBIE0M 3MBohgdnb 89608369080 Babab dgbobgd, 3MBadgmo gobdsmibozL:

,0090603 30, hmegboi boddg y8700me 3nhevdnh 39h §ye9ds, dmMbLBsh!Eab v vE3M30-
B900L F9ydonom 3odmdgdbmb o08ghboBng0n 3hmgenhgdn, hmgmhgdogos, dogoenmag, dn-
b60-bobodohamom 3hmgbgon, 390050090900 boxrng dbogyemo bobodohmom, dgensiny, 6308-
hooghn 398300900 00 vhobog30003070m ohdnBhogn, hmdgomoi 399denom 8n3304306mb 3mb-
00g80b 3mbLY6LYOOYh oLsfY3969009 shLgonmve bhye®rsbmizsbn bobsdshoom 3hmigbalb
3ohgds”.

3man®hahob dg960d36s 990093 3obogmdmodl: ,,83b00 smnohgob bLogobmbdegdom og-
B900b 00 ve3nemdhngn Fgbyodnb o6 3g3d900b ohbydmoob, hmdogdni dgndogds ndogmesb
omgnghma o8 3hmgeghnb godmygbgonb 39309000 dodnboi 30, hmegboi dbohggdn v8s99
oh 06b3pg0006".

00MN3o®, 000B6mMNaba bobdmzmg 3gMmaom@nb gobdozmmosdn A396 BggmMomyma Bo-
Bobobodommngmm bbomdob nd 6abnESL, MMAgmoE 30BbsE nbobozs LobsdsMmmnmmm 3Mm-
39LoLM30L Lognmbydnb godmz3zgmab, 3n39wnm 08 69LL3EY, MMIgMoE 0d30Ms JRMWMYOL-
dmbomgosb ndmg3e o dboMEedgmob yEbogdLb ©o3900L dMa30Madobmeb — dbsMmgms
9mM0gqonbinb dndommym gobbamggdl; Babodwy, MMIgmoE 987000 ©o30L TbamMgmo
dmM0gq0nb bgmdgbobymoo 3339 dbomb ndgmb nbymn L3gEnemyMn 3MMEIEYMYONL Fo-
9my9b6900L, MMaMMyO0Ess 3500330 S 3MIYMo Bgn@hMomyMmo dgizobydo.

Mo0bomal gL 3MMEgLYOMIMN o 3MJHN3nM0 33N adg00 bgamb nBymMoOL bobo-
doMmoranm 3MmEgLbob dmazoma LYONgdHadab — bobgmomdm, IMbodoMMNEygonby s dE3IM-
39(h900L — obmgdyM o bb3sabb3zse 439300, IMbamm@bgmns, MM gmnznb Babgdn dmMbe-
00M0Mx900Lbd O d33M33H00LM30L dgLodsdnbo FgbbmMEgds ob dgn033Mads domn
9499090900b Lobgmadmzsbgmme. gb 890mb3g30 59M oM ymxzom.. s85Mn3nb dE3MIsbH M
3bmznsEnab (ABA) badmbsdsmmmm J3g30b dmEgayMo 3MEYJLO o 389M030L dE3MISH-
oo sbmEnsannb (ABA) 3Mmagbogmo Ji3g30b dmegmyma Bgbgdn dznmy bganddmasbgmm-
0oL 9693L 039M039m TMLITIMMNEYmOLY O d3E3M3ZHJOL. FodhMmdMN3zo, o8 gmngab 3m-
©990L90600 by3dM3069mMMdLD, dg0dmgds Basbomnbmb 309303 3MbBMMn J05©9d.

3. dmbodoMmomab Mmmo

dmEnm, 3nM3gm Mngdo gobznbommo odgMagzgma dmbodomommab bgmo sMbydy-
o 90003900 bobymAdm3zs69MM 83 sbom ,30L AM35MYdL P HYMILMBBO o30300-

M90n0. 2007 Bansdy 389M030b 3©3M3shHms sbmEnsgnab (ABA) bsdmbodsmmmm Ji3g30b
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dmgmymn 3mEgdbo EPdEs dmbodsmmnmnbm3znb Eedbdsmy bobgymaddmzsbymmb dgmoesze-
99000L LognmbdY, o30L IMLLg33Madgmn Eab3nLNgdab bydgbymdobmMab o6 dom godsam-
035L006 335380M7xd001. 2007 Bgb 339M030L SE3MISHOS sbMENdENNL (ABA) sbsma bs-
0mbodsmamm 9439300 dmEgmymn 3mEadLbob godmEgdno dmbommebgmn aoym, MMI Pa3-
Mmm 3900 YygMmomgos ©egmndmomms dmbsdsmmmab Mmmb bodmgomodm bogddggdob dmga-
30M90sd0. LLdBybsMmME, sbY oM dmbs. gMMsyMMD 33omMmgdy, MmAgmoE 2007 Bgmb
dmymym 3mEgqLbdn gobbmmEngms, nym dmbadommnmab dgbadmgdmmbds, Imboboggm-
00 dngom dboMgms ImMnggoab dndBom BoMmdsMmoyu gobbamaadn o6 ©o30L senhgMbodn-
IO goabyzghob odhn3zmodgddn gongnmo ;m30mbodMmabom, dogMmad MgomyMmom Jobmbo
9mbLLYAOMOMgL ;0MJdab oM FoxmnmgdEs ©o30L dboMgms IMMNggoabingb dndsmmym
3obbamgqddn dommnmdMTngMo Imbobomagmdobom3zab bamsbsm 43g30L Ggbobgo.

Mondg LobgmMadmzabgmm B5Lob 89mMo30D905LMB6 Y3z39mModg sbenmb 2007 Eanob 3m-
©390b0 3oL 30b6mbab 3MBgbhomdn sMLYOYma AsbsBgMmom, MMAmab Bobyznmolg dmbo-
00MoMygoL dmgmbmzgosm Mme3050m0 dm3zamgmdgonb dny3gMmdmgomem dgbMmymyds
dboMyg0nb yxagdab, MM ny3696 dmLAYbNmMbN, PBMY639Mmymas. 2.6 (B) Bgbo 396U,
Mmmad ,,dmbedommnmgd dg0dmgds Bosbomobmb dboMyqgdn o omn 0E3M33Hgo0 boazm
L30MbydNL JgLomobbTgdmMoE, FogMod oM Pbs 0dMJdgmb nby, MMA3 MMAgmndg dbo-
Mgb Igmobb3700 a3dsmMmUL.” BoMmasmns, 2.6(B) Bgbob 3mBgbhaMmn ndmg3s dDmgsm dnmon-
03900b dmbodommob F0gM Eo3znb dmgzemadab — TImMnggdabzgb dndommymo 3MmEzy-
bab dgbobyd, BogMmod ofm gobdoMm®o3L, My 306 Y6 snmML Lo3YcvM Mo3dg MMAsgn — 39-
©@oohmmMabo o dmbodsmmmab — Mmean.

389M0300 33M3sHos sbmznsznnb (ABA) dmoganymo 3mogdbob bsm3gdab LoA3g-
690mo agz0b dbomgms IMMnggdnbigb dndommym gobbomggddn dmbobogg Ambodom-
0mobmznb bLogzdoMaobo domnmgdnb d0Egd0Lb M3MLIBMOLNM, 3OV, Y39mModg 3oMgo —
30m0gmmB00b dsgomnmns. bagdgdn — Dodds v. Commission on Judicial Performance (1996)
= 3omnazmmboob P99655L30 LobLsdoMmMEMMI gobnbomy LoTMLLTsMOM J3g3009 3omo-
ammboaob 3mdohgdhob My3ma3gboarns, MmMAmab dnbgznmog, 39960500 LobsdsMmmMb
dmbodomoyg gongngbo 3MbiMabhnma J09w0g00bmM30bL. 3gMmMdme, MmagmmE sdh30390-
©696, aMLydIMOIMgd LEd@s [BboaMmgms] ndyangds boagdab dmMnggdab 3MmEgLbdn. bagdy
9bgdms 99408ab d0gMm Asgbom dgbodanm bydbyomymM Eobsdoymb.

3mbgmagddhnb dmbsg3sMgdgm bbomdsdy (89NsENdDg) dMbsBsMmagd ybgds® s
0MogMmmadab d906Yy39hnbs dmbaMmAgmal. dmbodomamabs o dmbamAgmob 3oggdmmodab
3Mm3qbdn dmbodommmyg Pondggdws dmbomAgmgb dmMm0ggonb3gb. dmbomAgaglb oM
LYMEY 83 30MMOJ0Dg PIMBbIYdY, 3060036 oE330L dbsMmg Amombm3zos 3MbRNEYbEN-
ommOnb 30Mmonb gomzamabbnbgdsb dmmnggdalb bgmdgzmymgdedn. dmbomhgmyg 960-
60000©79390MEo 3MBbRBNIbENdMMOAL 3nMMdL, 30600006 gL bymb dg9dmas dob gg0-
0L J890900b dgbobgd bLbzgdab gowMmbomgdsdn, M7 dEs ImbsdoMmmmg 3065000 o3b-
30900, MMAI Logdg Bombobo F9gbgdomEs WYIML s dMnMbM3Es M3BbNL ELLLbyMdLL
o300 AMLYE33MYOMLE. MMEILeE dMbaMAgMYDd LodmmmmE Zobogbows Mabby, mMbL-
0oMmomd godMmadgdnm ©ogyznms dmbomhAgmgb — 30000 899006, sbg 39M Tgmobbo-
©300m”. AmbomAgmg hoMmEs 08 EMML o 3580653, MMEaLLE abEndmabasmyman bo-
0oMmmombBamamgonb gomamgddo bombmggb nb630wgbdhnb dgbobgd dmymano.
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dmbodomog o8 J39odoL 08 bLogwydzmam bbby, MmMA dobo ,,dh3039 LoIMbO-
domaremm bhomo* LobyMmzgmo aym, 3060086 gb Tob LodPomydsb sdmg3s dMmya39MY-
006 Moygmo Logd9900. JooxrmMMbonb PBg609L0s LobodsMmEmMa oM gonm33nbBNbY
dmbodamomab 3mdoEns s dogmoms: ,,8mM0gqxds, My ab mo3b dmbzgymns @ohde-
M9dgmo 69Lob o ndymgoab 3odmygbgdnm, 36900 FoMmEALLEYMYdSL, bobgMdmnze
HmM390L Mo dboM9qdL sITMMgdIML gMMTsbgmnm o bobsdsMmmnmm bobhgdno. A396
390bmMmonm 990mJdgadom s IMo30M®IMM306 LOTYOMY0q0L, MMIAMgdnmol dmMbo-
dommmagon 9bdoMgd0ob BboMmygdb Mmyman 3Mbymadhgdab 6ydsyMmBMmMON0 owabysg-
Hhodn. 80g3Mad, MMEaLsE dMbsdsmmemyg Mma30bo MebsdgdMN3n MJ3HoENN0LY O JRBMY-
003Mmbaydnb bogxgoMzgmom sMagmmgdab v6y39hnbgdLb dmadhngob dboMab o bozdoMmabn
3MmM3mEnMgdab sMambgOMONLLL godMddYONm yyznmab dob, ngo sgomMdgoL boggmom Ago-
7o MHMEML o M337HoE0ob PJOMemogzb dogm Lobodommmm bobH9dsL.” dobgezsm ndo-
Lo, MM LoLoTsMMNEMI EosL33hs, MMAB dmbLdsMmmmob Jdgwgdgdo nym do3zbg0myMan, Lo-
$96MmM 3o303b30 oM nym godommmgdyan, M3Eaeb dmbodsmmmob Jogadgodn oM 8300ym-
xR0mMg0s LgMoMBYMMONL boMobbL @, 88Ybo®, LOLYTIMOMMA oM onM3aMnLBNBY
3Mmanboob Mg3mdgbooins. dxgMms, MMA sbgon d9wmg30 P39HaLbbomo bogambobgzn aym
3omngzmmboob Lodmbadommnmmm 93g30L 3MEagLboLb boM3zxdYIMmMONL godm, Mowasb ngn
300M339000M3® o goboggdom oM 3Mdomaze 83335M J39qdg0o0L.

oMmbgoMoOL MedYbndg 900b3930, MMEaLLE Losdgmogom bobadsMmnmmma gooyddo
30M39m0 nbbHobEnaL AMbodomomab Joma dab sEnmydsdg nbyo dgdmbin3g0dn, MmEY-
Lo 30M39@mn 0bLHB6ENAL AMbdsmmmyg adymgodnm gMmgmes dbsMgms dmMnggonbmanb
3o00Moym ©nb3mxLNYddn. MPIEY, 39M smdm3zshnby 39MEgMmn 98mb3zg3s, Loy dmMbe-
9omoamab dhahob ydommagbn LobodsmMmmmb dogm, Lodmbodsmmmmm gmozob 3mdoboab
M93M396o30nm gobgbodmams abEN3MMNbsMIPmn LobLzgmo ndob godm, MMT dob ooM-
0300 389M0300 33M3sHs sbmEnsEnab (ABA) badmbsdsmmmm Ji3g30b dmEgmyma 3m-
©99L0 o30b AM339M9dNDL, dbsMmgms dmMnggdab 3MmEgLdn ndymgdnmon HoMg300. 38309~
MmO, 3oM3339mn M33MbadMmabom, goboggdns, MmAd 99Mmgdgma HoHadonb ydomemabon
Lobodomomgon mMma 30%9%00 oM gobybodM3Mo396 PNbEN3MNbamMym Labxgmb dmMb.-
dommmaqob doo d0gM ©o30b dmazsmMadal 3MmEgbdn ndymgdnmn Asmgznbmznb. 30M3g-
a0, 399M0300L sE3M3shos sbmEnsEnab (ABA) badmbsdsmmam Ji3g30b dmEganymo 3m-
©99L0b dmEL3g dboMgms AMMNEg0sLMSD V3e380Mx0YMN gMMAYNMYds sMab don-
06 BDMgon o bydngdHmMo Londnbme, MM Baoxmo ybgmAdmzebgmmb dMbLdsMmomyb.
dgmmg, bBmMy 99-16 Fgbannby o sbsmgnyMmo 3MmMEgbysmymMo 0bm3030900L Lodye-
m3go0m, bobgmdboxamb 39965500 LobodsMmemmgonb PdghHgbmads, MmgmMmE bobymdbogm
LodommnmadmMngn bobHNL sdnbabhHMmogngmo MMgobmgdn, Moznsbma 306mbAdgdmyadg-
©900000 383mM965dMbomydnb BQoMmgmgddn, Azggmgodmag, sdbhogM mmbobdngdgdb sihomg-
096 ©o30L IMg30MgxoaL gmbymab bgmdngbymodab 0dbam. sdadhma goboggdns, MMA nbo-
60 0030 ybgmbymom 03MdbmMdb9b abEn3dmnbsmyma Labggmab 08 dMbodsMmmmab-
™30L gobLodMzMam, MMIgmoE B9EIGHOO ggmMIMEanbam 97300 830Lb dbomgms dm-
M0gg0abL.

0oMmomoE3, Gom 03MgmM39 Mo30 89030390 ©o o AMbmbmM3zagb IMbLLTsMOMIL Fo-
693bog00bs Mm3z0m30m™Yds, My dMbodommyg 8o653y IMJdggds, MmammE dgEns-
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hmma, Logddg 39M IMa39MES o BboMygdds ndYsdaMAMab dMbodommmab sE3nmYdad].
qb aym Logdnb — Home Depot v. Saul Subsidiary — ogdhgon. dmbadsmomyd, Mm3gmog
0mg0dggos, MmammE dgnsthmmo, 3oMmo gobogboms s3nmgdedy dbofmggonb dmmbm3z-
60LSL. bosdgmogom bohngmab gobbamagabsab 396(M30L PB7609L3s LobodsMmEMA V-
3069, MM dmbsdommmgb oM ybo godmybowgdnbs sEnmgod..

4. 53m3oh0b Mmoo

oby abYML, EV3x0MYby TgmMmy Tmozoma bydngghoL, bobgmomdm, sam3odnb
Mmanb ©o30b dma3smyonb 3gmbyMsdn. 389M030L s3MIsHMd sbmEnsznnb (ABA) bodm-
Lodommemm 93930L AmEaMyMo 3MEagdLbob dbaszba, 839M030L s3MIshMs sbmEnaEnab
(ABA) 3Mmaggbogmo J3g30b dmogangmo Babgdn ndangzs dnMg 80mnmgdgob s3mishg-
00bm30L, MMAMYo0E AsdIYMbN 3MNeb o30L AMMNggd0nLaqb dndsMmym TMmadsamMsglg-
09030. y39madg YoMmgbo abos, MMI gmmnsgMmomn dxbma, MMIgmnEg Y39mady ygmobo-
®9009, 3903030 BnM0Mgd790L, MMAMydnE, AYdo sBMam, 3oz sMgd7m0, LaBNSBMS Lobe-
domamm bodommnaBomImydnb 3MmEgLaL bamsbom BYbjznmbamgdabomazal.

dmEgmymo 65L7d0L 4.1 BaLL 0930 PNELYMM3360 bomsymoa: ,,bondaMmonmyg bb3gdab
0000Mm 3o39mndgm gobboydgodn”. ab bsbommdMmng oag0bLb d70gaL: ,,3m096¢h0bL
BoMAmM©agbnb 3MmEgbdn s3mM3shn 80ds63nToMYmMs© sM: (8) 3oo3gmgob smbgdom
30dHdg 06 3o6MbBg Yoo gobbowgoob dgbedg 3n0Mab dodoMmm”.

9L 3M0b LomEMoE 3nMEa3nMo s 330x80mM gobEbowgds, MMIgmnz J3930L domom
bHObIMBHL PBaLadL 3MagdHngmbL dE3M3ZoMHL. oMgabymom AobL, MMAI dE3M3ohBs oM
7600 03MmL. mdEe 0y hogbgozm o3 Bobob 3MmIgbhoamb, dgmmy 3oMmogmoxdn A396
3bgozm 990w33L: ,,gb 6L gbgds BogMH9daL oIMEgdol. Med®gbom dgndmgds 3mb-
3M90Ogm0 3ob3bogds Asnm33MmMbL B3JHo®, PIM3ZNEIOYMNS gaMmgdmgdgodg. Immods-
M039090d0, baymzgmmome Fomqdgmo A393mgd0b Mebsbdo, 3MbiMaBymo Hndob gob-
3boadgdn, Azgymgdmag, o 30nAbg30 0MLYONMN Godhnb gobEboads. 88 3shggmmnos-
do b3gds amM0gqdnb Logbob Mebbob ob MoMgdYmWgdabL seMmoiEbzs s dbomob 3nBBYON
©030L 30bsMgd0 goabyzghnb dndsMmm, 53MgmM33, 3ondzma3690gmn FoMBIYBHdMAbL oM-
LgOMdY, gamMs N3 93mb3zg30LY, MMELLE FoMBIYBYOMAL onTzme3690MmMOs MMmMN-
00MO3 dMNadMyOS“.

03M0gd©, MMEabsE Logdg gbgds IMM3eM39090L, Bgbo 3Mdomo3zb dbmmme ,,0M-
L9o0Mb HYynbL E, ¥9339MoE, 030 3dob ybbbab FMmedoMazxdqddn 9.6. ,,30930005050
06 hyyomb. 3m396HoMagdab gMmo-gMmm3s 33HMMTd oob33bs, MMT v39M030L d3MIdHM
obmEnognob og3b ,3ombobo ®mo3Lb dmbgzgymo 60y omMmznb Loxoy®a“, MmMmamma
3Moghngedn dnmgdyma bhobwombn.

3Maobnod, MmAgmoEg 3obybnbdgagdgmn oym BgbgonL YMMTY0Mydody — 9.6. ,30-
h930L 3m3abood”, Me3EadnMm3zgmoE d9dmMa3mo3eds bodammmab Bgbo yzgmabonmo 3o-
Mmdnmn gmm3gmomgdnb goMgdg, mdEs nbobo aMBAYbgdymadn 0y3696, MmMA 3Modn-
3Mb0 v3M3oHnbmM3ab sbgomn sOLMEMYHNBAN ZodMYLLEIZaM0 0ng690MEL. Y3zgmody 36n3-
369mm356 LHahnodn, MMIganoE goboboaozb dgbbmmgdym BgbL, MMIgmnE abLd3zg0L
boab ,3093000909000" dMEM38Me39090dn, dnhngobab LodoMmomab bimmab 3Mmy]-
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bmMAy, 59000 Jonmdo gobogbowo: ,,a9MBMRgMN O gobdmgawgdymn dhH30390060, MMA
ImImodoMazndgmon 36@s aymbL ,39mombnbonbogmn" o6, MmMI s3m3ohds Pbs go-
dmaygbmbL ,gnmbMmxrgmmds”, oM sMab LaboMmggdmm. nbnbo 3MNdb domnob omom M-
69%9 DBMgoEmo0b M35™MbBMOLNM S 39M 0B3LYO90 0T BoJHL, MM gMm EMML, §M e o-
Mm9dmgdsdn, gMmma 3ohgammaab ImAmodamsldgomadmsb bndsmmmyg s daMmmaman Ji3939,
dqbodmmo AgEaMo nymb bbgo gomMgdmgodsdn bbgs IMAMO3aM390MydMsb.”

3MMRgLbmM gonmnb BoMTsHgds b3s Bomo. LodsMnmydMnzem bgdoaMmmymns
9mHYyng0s IMmmudaMeidgogddn. dmgmymo 6ybgonL domadob d9dama, yodmoz dmablby-
6909mbL 093L obgMoma AMme3oMegldgonbalb Hygomab ;mddob 0gdedy, MmIgmdog obnbo
003039096, Mm3 A396 339LogoMmads TPAn3n AbEgMmMOs TMEMB3aMe3g0900Lb MMDL
dyg0mab 0gdob gm030dg, Medgmy A3360 BLFIMMOY, MmagmmME gMmo-gmmnds dmabbybg-
09m3o 0b0dby, ,,0M0b vMd3MNH03YMn, N300 — 3ododaMMMgdYMN S dMIToFIMYdYg-
m0n”. gb dmabLbybygdgMa dbNdB3L, MMA ,,..LogMYNL MJds oM BoMIMOEa)bL N3 MdEY-
6009 9M0900039M0 s3M3H0L bzgMmb, MMAMydnE dMJ39Id96 3MmMmaqaboab dDM3zaMbY.
9L 3Mab sE3m3shymab d9adn3n @Y, dgbsdsdnbo, domnabow, badommnmnb Esdsbsbno-
09090 60dobn”. bLb3zgdn v3H3039096, MMD A396 g3adnMmEads TmmodaMmsglzgdab om-
hambohoymn dmegman, MmIgmog 04390HnMgoL bodsMmmnmab dogdodg, ob dmmadamo-
3900L obgomn 69bn, MMIgmoE sdDYLAHIOL Lb3ssbbzs ,d9MobbdgdsLb” dma3daMazgdnb
xgoMgmgodn. gMm-gMmon domaabo 30 08nbo dmMbL doEab, MMT s3mzadnb bogmygl
900hBg3L AMEO30Mo3900L BMMTS® o 330030DML, MMA A396 Ggndmgds gogznm3zsmnb-
Bobmm 606sLBSMN gogMmbamgdab Babo s3m3sHnb Jgbsbgd (369 nBab smosmgds, MmA
LOEMYPOL MJTs 3MNb AMM38M3900L 3MMEgLOL 3obyymxrgmn babomon o YJOMeME 1b-
©s 303000m0 Qaghn, MMI yzgmoxzgmo ©sLs3900s). 83 bHsHNgdnb Baznmbznb 3gdwaa
9300b3gm0 n3doymanmm MAgds 1010300 Eodsmn Embab godm.

LobodaMmmMMygonb d0gMm FgENaEnnb godmygbgdomonbs o 89©noENnb begMmmdn
003M33(h96aL Aommymmonb DMESd 4.1 Babo ygMm 3MMoMYdMn gobows. 835Mn30L -
3m3shos sbmznagnab (ABA) 3mbgmoghgdnb gomsby3ghob 3gMmomoyma gymbsanab bho-
H0000, 0M7yL d909MbMOBN, dMOBMBSL dE3MIsH-8gnsmMn, 3nmbymobL: ,,Ms FomMOY-
09m9de 9bo 3gdmbeab s3MIsHL dgNoEnadn, Mams nymb 3odhnmbobo Bgmasdhmmmab,
0mbBnboomB®gag dboMabmob o dnb 3MA39M™ab?“ Lhohoob obLLBYnLAn ob goEImMUL-
390L LoygodsmML, MMIgmoE ob dmem EMmML 3dmMbs 3bmdam dgEnohmMMmMeb o dgnoe-
300b 0bbHMYIHMEMMSL, MMmIgmdsEg gmbms d5HMb 870gMLMBL: ,,0MoBIMO INFIMM™,
MoboE v3M3M0 3ahy3nm 390s300L gobdogzgmmosdn”. dohmbo gngmbmb ogMdgmgdlL
9h303900Lb, MMI s3M3ohb dgoommmab dndoMmo 6o 3JMbmaLb gymbMxRgMMONL
03039 900039600 3090909, MoE dob 0g3b dmbodsmmaab dndsMmon.

3003M33(HnL gYMBbMRIMmMONL 30 EIOYMg0s babadommnmmbs My sMmdadMmab 6nbo-
d9 60030MoE 093Mo YBRMM Jomamns AMM3aMs3zgdab 3MmEgbmob dgpomgdnom. dm-
©amyMmo Bgbo 3.3, MMIMab LobgmMBMEgdsELY ,,39WMbMBIMMOs HMNOYBomab Bnbodyg”,
0003960, MMT s3mMm3ohHdo 5MLYONM BogHDg 0b 3obMbBY 936907 © oM PO goszgmmb
3My 3obEboads LabsdsMmmemmadn. 4.1 69bobaeb gobbbgozqgdom, 3.3 BabL oM 093L ndo39
H030L odsdYLHYOgmo BMMIgnaMmgds 65b3o o6 Bgbob 3MAgbhomdn. bodbyboMmme, 009-
0300 33M3shms sbmznsgnab (ABA) gomngob ©sbizbob dnobgznm bodsMommab Bybo
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(3.3) oM 3MEIMEYds 890N3303DY, M3EEeb dgmnsiEns oM 3Mab ,HMndybomn“. sby MmA,
©ob3360L Mobobdo, FgmnoEnadn godommyma 3mdnbozsanab EMmb s3zmishob do-
00Mo 4.1 6gL0 godmnygbgds. maznb dbMmog, sModoHMoz0 gobnbodmamgds, MmgmMmE HfMmoyY-
Bomo. 39M03oE, s3MI3(hndds dgndmgds dmahyymb 8gnaEnadn, 3ogMod oMy sMdadh-
Mozdon.

sbmy ©s390MY0IN JoMm3IMn 3©3M33HJonb JMNgIM 3sMPIOYM™I0Iob, 3gM-
dm, bndoMmmnmnb MJdob 3oMEOxMOSL. bodommM3aMML dE3MIsH Mo sbMEnsEnob dngMm
003M33(H900bm30L godMmEndgmon LogoMM3gmMML dE3MZdH 3MmRgbogma gonznb 3m-
©99b0b 9(3) dgbanab M3b3bBSE, ,,003M33MHBTd oM Y6 dndBMEML LsbodsMmmmmb Bo-
BoLBoMn 936mMo00 yoemodn 3(H303907M908". v0M0ge, ALEE3LLE vdgMnzggma 3.3 Babnby,
JoMm3gmo s3m3shn bobosdommmmdn 36y nymb gyabmagaan. dogmMmsed Mmagmmn ybo
0ymb 0gn, MmEabsg BoMIMI®a]bL 3mngbHL LobsdsMmEMMbL goMmgm, gobbogymnmgdom,
©o30b AMbog30MYdgmMn IMEMB30M1350900L 86 FgneEnalb @MmML? Mol dgdndanns gom-
bfMom, nbos, MM 1J3960 3MggLbo 88 Lognmbdg L.

09939, JoMmoymon gongob 3moagdbdo sMob mMo 3nMmmods, MmMIMgddoE bsgymnbbady-
309, M3 JoMmM3gmMn s3M3oMH0n 3bwo 0y3bgb gnmbmagmbo, MmEabeEg dmmadamo-
390900L 865MTM7x096 Lb3e dE3MIdHx0mMb. 89-7 3MNbEN3n Ml ,,3MmggnomMmonb 3Mnb-
3030”7 ©o 3©agbL, MMA ,,03M3athn 30mMEydymMNy 3athn3n LEL 3MmgagoL, oM dgmobmb
900 0MLYOS O EVNE3sL 3MMEBILOYMN MoMYdYMg0900“. gL 3MNb bomEMoE 3nMEadn-
M0 gobEboyds, MMIgMToE 96 d3dsmmmb nyMmaoymao 3MmMmaygbaob 3mMmgdbhymmos
LodoMmmzgmmadn. 30bM39000, A3963 33IMBbMs 3MmMganammdnb EydMads 3dgMa3
gmagnb 65bg06d0. 08 bmMTsdn 0gnyabbdgds, MMA ©ond390gmns Hygomab 0gds dab-
0300, 300 8033MMVE 30¢)030bEYds IMggmbmzgdsm.

ob939, JoMmmymo 3MmEggLbob 10-9 Igbmob 89-2 39690 oM dbmamE bgmabmys gob-
LoBM3MA3L 3o(hn30LEg00L dMMbmM3bsL, 0MydgE, ngn sbY39 da9gbL d9daaL: ,3Mmag-
Loob gmM3MmMmaogmn 3Mbo FMmombm3zL sE3MIsHs dmMab BEmosby o MebsddMma-
MmMOsdg ©ddYsMadym JMongMmmOsh dsmn 3mngbhgdob LobomMagdmme LobodsMmommmm
3MmEgLaoaLb s bbgs 3M0gbdHNLM30L LeBNEM Jg90900L MO30b dE3NEMgdaL T0dbam.
079039 ©oy3d3909m0s 3mngbhob 0bdmgmgLbgodg 606 3Mmazqboab 0bhgmMaLbydab ©aygby-
00.“ 33mo303, MmgmMm dggndmas dmothyym oMo, MMIgUmobel Imggmbmagos yMmoo-
9MMbEMOoLY O M86583MMIMMODY EOdYsMadymMo gMmmogmoMmdnb 8960MAB9d?

5. ©obg336o

obao gm@o bboo ©o30M6EIM 3396 ©o gobznbommm ab Me8ybndg Lognmba,
Mmamadny 09 dodmayss3n. 89 39390960 mMa yMmAbymaoa, o6 Hyydn ©Hdmba: dmdomoEy
9mbLLBMOIMY o FoHYYoMs d3MIdH0. IBRMM goboggoo MMI 3mJ3s, o n30AbY3, MMD
qb dsbsboomydmgdn dggMmmydymo dHodmgodob ob bodommzgmmb 093M EMg306gm dm-
LodoMMEMaby O d0E3MISHL Tg9Lodedn0s. 39 Tbmeme 0dsL 3000M0O, MMAT ,,a30L
9mg30M900L 39O Mob”, Mmammz bodmgsmagm badommambamamgdnb 3MmEgbab sMbY-
0000 sL399MH0L, 36y39(hHTs gob3znMoMyx0sd, boxyd3gmo Asgysmo sbgmon bLYONgdbHgodabL ©o-
©0 MaMEybmdnm godmhgbsb AzgbL bobodsMmnmmm ©s396dn.
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Mobo 3o39m90s d9330dmny 08 daMmadsmgmdsdn? 6gds dmadgEno dgdmama33dmm
mMo 606oogds, gMmn 3hsg3mMam o6 dmdomog dmbodsmnmgbmoeb, bmenm dgmmyg -
0o(hyyoMo 03M3ohMab oldezdnfmgdna.

dmbodommmnb dngMm Fgbodmm domomdnb smdmboxgbzMmgmem, dn3nhbgz, Mmd
009M039wm9oL gbognmmgdsm bLadmbodsMmmemm §3930Lb ImEgmyMo 3Mgqdbob B3Ny,
Momo dmbodamMmmgdL sg3Mmdommam doMm@aednma dmbobomamds 08 Logdob ©o30b dmg-
35M900b — dbsMmgms dmMmnggdnb 3MmEgbdn, MmAgmog, [OmyMoggdmmonb dgdmbg3sdn]
3000bobY3gho® FooEgdgmao oJ3b 08039 dMbodomoangb. Dmagds dgndmyds nxndMmmU,
Mmd gL Losmb nby3 00 CMMNL3GD AMIsMM3L, MMEaLLE IMbodommmyg nym dbmmme
3ob07M0 3ooby3zgMnmgdnb 3ndmgdn. oM 3oMd N8od7, MMD AMbLdoMMNEMd 96 sBoM-
ammb 3MbBHMmeo ma30L bogdg90Hg Lobodomommmb IMbLdBIEgOgma bbEMIgdab godsm-
0300, 3obMngab gobbodmzMmnom s bbgo 396939Mma 3obbabA3ggoMmogdab gobbmMmzn-
qmgo00), 9o dmMmab, 306 6o Bosbosmabmb dboMmggdn dmbobagngmods donmmb ©s30L
0mMngqgonbigh 0ndommym gobbom3zgddn ob godmnygbmb o3znb smpgMbohnymo go-
©o6y39(hH0b dg0mEadn. sME ndsb 358030390, MMA dmbsdammeglb oM Pbs dggdamb
30MEadnMmn dmbobomgmods @o30L dmMnggdnLlgb dndoMmomym gabbomzgddn o6 Mmybwa
09mdagombL, MmammE 3gnodhmmMads, bbgs dmbodommnmabmznb gobiymzbom bagdgda. Ag-
90 o0Mm0m, 3MmMOmMgds nbos, MMA, MMEabsEg IMLLdaMmmmyg AgMmM390s ©V30L dMMNagg-
000b39b dndommym gobbnm3zgddn nd Loddgdn, MMBTgEaE b FoogEe bobodsMmmmm 3ob-
boa3znbm3znb, ndymgdab Mabizn domnob @nEns My dmbodsmommg dmobbbob dmbodom-
0mab Jyob o @ongsmgob dgmashmmabob. dmbodommmagb o93L 3oMoo nbhgMmabon
ddmdommbL gL bLagddg Mmo30b0 Lsddab BomMAMgonb EMLNYESL. 3boMgdds gL nENSb o Jo-
MoMNy 3MO30MOs ndnby, MMI dboMygdds o oo BoMIMBSEEz)bmMgdds gobnzoomb
036003 bydY9n Babmamy IMMNgndedg G9mabbdgdab Mm3zambodMmabom. yomgbos dogm-
00Mgmdy, MmEgboi Logdg 39M Fowabys o Bsbdn 6007 dgnahMMab Mmmdn Ambo-
Bogng dmbodoMmoy sbas 3339 LobodoMmmemmadn gobobomogb bLogdgb. ngbgds 30 AmbO-
dommmyg d0n39Mdmadgmn, MmMEaLeE 396 390o300L BoMmagmgddn dmabdnbs 3Mb3Math Y-
™o @oghgoon, MMIMgo0E oM 0d690m@s 36MOnma LobadsMmMMLM30L? 86 dgbodmgdg-
0y, dmboedommemg 3039MdmMgoxmon nymb nd dbomab LobnbsdMTIaME, MMTGMbLE oM
LyMEs JgMnobbdgds?

A396 39M godmzmogbogzm, MM3 dmbodammmad boabmamb bb3gs Ambodommmgb e-
30b dmMNggonL3gb dndommym Zobbomzgddn AsdDs. v3330Mn ,,d93MmdMYma Lob@Hyds”
MmEgboig gMmon dmbodomomyg y8ggmomeads dgmmg dmbodomoangb, MmAgmonE bgm-
0dm3069mmoOL BabobobodsMmomm bbEMAsh ©o30b dMMNggdab Momosdy s 3nMagjom,
R3JHMOMNZ30 1339 ©3MIZIMMIOns 3gMdsbnadn o, MmgmMmz 9360869, sMIMbLLZ-
g0 336o@adn. 333LbmMsbs3g, oMOBMBIL JBYbsgbo LobsdoMmmemmb 69bgo0b dnbgoznm,
©o300L dboMmyms AMbLaMNgadMOE 3MOBMBSL LogasmEgdymmM BnbsbobsdoMmmanm bbomadonb
AohoMmgdolb Bgbo o30mM@adYmMadL Logdab gobbonmgzedn dmbobomy Imbodommmglb, MM
3odamomb bbmds @o30Lb AMbaMNggxdMa, 8ogMad odmazLb Imbodommmgb dmgadggdnb
0030L7983mM900L, ,,30000390 gL ©@o30L AMboMNggdgmn LbEmMTs bLobodoMmommmb bLbio
3Mmmga0ob, MmIgmboi bML 08 bbEMAnL AsdHomyds”. gMmm-gMmds BygMamymads dmbo-
dommmad smbndbo, MMA v8330M0 393mdMyman bohgds s0bhHModbhymo dgndmgds y39-
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mydg babymM3zgma aymb, 3ogMad AmMbodomomabmaznb 3ModdHninmom dgdmgdgmns go-
©obEgL bbgs AMbLLTIMMMYqdL dmbsdsMmab boddgoms oo baboma Eo30b dbsmMgmo
9mboMNggdgmo bbEMAnb AsbohoMydmo. 3i30dMMO, bogodsmms badmbodsMmmmm AsMy-
30b bagnmmgods s, sbgmn bagnMmgodnbsL, [gb Pbs gobbmMmEngmmaL] IMbsdsMmmmab
Logdgme dbmmmme dgnMmg Babomdn. dmbsdsMmmmgb nbwo 3gmbgl LogdoMmabn ocgdnb
365M0n, MM3 gL LOJ39900 gobsbbzagzmb nd Logdggdobgeb, MMIMyddnE dMbdsmmmab o-
Mmogme dgndmads dmybomb dboMgqgdnb Bobogmobgde dMMNgzxde0g dndoMmmym dmmodoe-
03909030 AsLOOTJMOE 06 o30L denhgMmbohnymon oobyzghob dgommgdab godmyg-
69000 MoMddy AbomMgms EobLaMBINHHOMOE.

obsm oM x03LMeb Eo3e3dnMgdnm, MMIAMAL 08bsbdool Jommzge dmbadsm-
0mggob gdmaggzom d9x3sbgd0b oBnoMgdnb yymgds, 99MMo30090©NM dbdMMaNYM
00003madsL. 9L EamBsmMgmobL d98wnadn: 7y Ambodsmmmg bMo3edMOL dgxrsbydsb, MmAy-
moE oM 0g6900 dbsmoodgmaman dbomgms dngm, bogddg gobbobnzgmom Y6 googEgL
bbgs IMbLLBMOgL. BnbssmdEgg dgdmbzg3sdn, sMbLbgOMOL Mobin dnzgMdmydal godms-
mgb0bs 96 ,,60600L60M odmboboman goabyzghomadnbs”, MomsE dgomobgds Imbodom-
0mab, Mmammz bodsmomnobo dbagymab, ndogo.

obo gobznbommo dohygemo s3m3shnb 3Mmomgds. Eo39mMabbdgdn 6MYL dgngMm-
bMBOL Fg0M™MO30D500L, MMT nyMonymo 3MmMRgLoOL gonggmMmn bmmAgda, IMmodoMazg-
00b 3MmEgL3N, Y6 YSbMM3IOMEIL 33M3Ishnb sbYmn3g BmMAoOL, [MMBmgdaE dmd-
99©900L] LabsBsMMEMMIn. BsgMsd MmamMM go3s3900mm qb? 39Mdme, bogMyab mgds dm-
mMy38Mo390903d0 009bo® oMb @1d330Mgdyma, MmMA LozsMoyEM® Moo 046500 4.1
69L0bL 3M3gbdHoMmom oagbnao 3Mogdhnldnb smdmabgmo.

Mohyma oM 6o o3ndshmo 3Mmugbombsmymn J3g30L dmoamym Bbgob dgmns-
30300 s3M350H0Madab Babo, MMIgmoig ngdbgdmms HMmndybamab Bnbody ggmbmagmm-
00L 3.3 gbmoo sagbomn dmmbmzbab sbogmmagn. bmMAs Y6 Imombm3zwEgb gym-
6M39mmOsb sMmy dbmemme dgnsdhmmab, sMmedgo dmBnbssmdgag dbsmab / dbsmggonb
o 800 dMAY3gmMmo BndoMms3.

9L 30Man ng6g0Mm@.. 30M03e®, A396 33093L o30L dboMgms dmMMNgxdnL3gb dndom-
0mo 3mMmodoMazq0ogonb domaman bhoboampo FgEnoEnab 3mbhgdbhdn, dogmMed donbs
339930L bomMyab 3Mmomyds sMLBTYENIENM gdNm 13900b IMMNgqgdnb gabbamzgdabsb.
qb doMmmomny, GogMmod, Mmdn gMmom ®gdn oM 58969073ms. My sE3MIshgon dgdmydgb
39mbMx3gmmonbs s bndsMmmmab domomon bLAHbEIMHgONL sd330MYOsL dgnaEnNadn
o 090053033 M36EoMeb JBMM QoMM godmnygbgds, badmmmme, s3sL 996900 bo-
3ob030bsmmgdmm dgggn nyMmoogm 3MMRgLNSDY. Lodmmmm $30dn JBMM O JBMM
3oMMYM©Y0s IMMO3oMa3g00Lb @MML god3no®gdnbs s boMynb gedsMmammyde.

03M9037, Yy9Momgds go3sdsbznmyg bogommzgmmb gongnb 69bgddo sMLYOYM 3M-
mya00mmonb 3Mnb3n3dvY. LogdoMmM3gmMML dE3MIshMd dbMENeENed dgndmygds dmabym-
3mb 39@0o3nob 3MmEgbdn BoMIMIMmbnEo yMongMmomdgoobmzab yxmm gboo odm-
bohgmo 69Lgdab Tomgds, 3060006 F708ENS JBROM ©O JRMM BaMOME godmnygbgds
bogoMmm3zgmman.

Ahgdmgnb yzgmodg 3MmomgdnMmos bogombn, MMIgmoE BoMImndmos dgnaEnsdn
003mM3shnMgdob Bgbnb dgdmmydab 606sogdnEb, gbos bogomba, my 306 JBMY63gm-
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ymab ggabmagzgaonmodnb o6 bodsmomab dmmbmzbgdnb dgmnsgnab 3MmEgbdn gobbmMmn-
93g0sb. 39030900L P3gHabmosdn 3MbxNgbnsmMMmdnb dmmnbm3bnwsb godmadwmon-
6oy, 0d30Mo 3MmMOMYIgdn BoMAmndmdy, my dboMyg, o6, JoMmgb 890mb3zg3080, dgosthm-
M0 390hymo0bgdL LabodsMmmmL, o6, MPBbELE, COLEN3MNEYM MMZbmbL gMmm-gfMmmo dbo-
M0b 3ggmbMazgmmdnb o6 bodomammab 653mgomdnb dgbobgo. s8nhmaB goe300mom dgon-
oHmMob J3g30b bhsbwombhgddn sbognmgnymn Babab domgodsb, MMImob dobgznmsE 3g-
©@03hMML ©o930LMxds FomMEgdYmMYdy, 89obbgbmb TboMxgdL moznsbmn ggmbmagem-
00L 30MEYOMx0960L dgbobgd dgnoinnb gobdozmmododa.

3330gMmo, ,0030L0 IMag35M9xdaL 3gmpyMmab” Agdggmo EobobNomgdab EobdoMmydom
3o0m0ng33900 by dgnMmgy mMo 3Mmdmds. dgbodmms, MJ396 oM nBnoMgdm o0 3MmMOMY-
0900L o domn dmazomgdnb 3dgdab Agdggm goggdob. bnedmgbgdom dnznmgd dbgay-
mmosdn mg3960L 30mbgnodb, 3m3gbHoMmaoLs s 3Mndngob.

dmoMmgdgbgmyon:
6060 3660d9”
6000 hnBod3z000™

03069 $930bnd30mab LobgmmoOab MmOamAbLAL bobgmdBogm ybozgMboMadHoL LodoMmmalb do-
30LbhMo.

03069 $030b0330m0L LobgmMOAL MdaEALOL Lobgmdbogm ybogzambodghob sbmEaMmadymo 3Mm-
®ggbmMma, Ladammmob EmIhmma; dgEoodhMMo; 03069 Fo3sbndznmab Lobgmmonb Mmdomabob be-
bgmdbogm 3bogzambodhabhob ©o30L sanpambobhngmo Fowobyzahob gmMmzbymn 39bbhMmab o@-
dobMmymgdgmn oMmagbhmmon; Lodommzammb FgosHmmns dbmEnsENob EsdWYdBgdgmn, dsmBsb-
Mymgdgmo bodgmb Bgzmo s HMgbamo.
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James ). Alfini*

Settlement Ethics™

1. Introduction

I am very pleased to be with you today to contribute to this program sponsored by the
NCADR, and to represent South Texas College of Law in conveying our best wishes as a partner
institution. My topic is “Settlement Ethics.”

As we continue into the second decade of the 215t century, we are witnessing very
significant changes in the litigation of civil disputes in the Georgian society, as well as in the
United States. These changes are more significant than at just about any other period during
this century. Much of the change has resulted from lawyers and judges recently developing a
much more expansive view of the means that may be employed for resolving civil disputes.
Judges are no longer simply passive adjudicators, but are now active case managers. Cases in
litigation are now being sent to mediation, arbitration, and other alternatives to adjudication
and lawyers are beginning to advise their clients of the availability of those ADR devices and
are developing tactics and strategies for representing their clients in these different settings.

A lot has been said and written about these developments, generally under the heading
of the alternative dispute resolution movement. However, very little attention has been given
to what might be called a byproduct of this movement or, alternatively, a parallel develop-
ment. One consequence of the increased use of ADR is that it has encouraged the develop-
ment of a “settlement culture.” What | mean by this is that lawyers and judges are appro-
aching the litigation of civil cases with a very different mindset than they did ten years ago.
This mindset has altered their behavior somewhat, or perhaps more accurately stated, has
made certain behaviors more salient. The problem as | see it is that we have not created the
necessary ethics infrastructure, or ethics rules. to support this settlement culture.

In many respects, this important aspect of our litigation process in Georgia and in the
U.S. is in a state of anarchy. There are few rules to govern our behavior. As a result, the stage
is set for a lot of dysfunctional behavior that (1) gets in the way of the just resolution of civil
cases and (2) threatens to bring discredit to our legal professions and our civil justice
systems.

In the time | have with you today | would like to focus on this problem - this ethics
black hole - and to offer a few tentative suggestions for correcting this problem. Let me first
though explain myself a bit more. | have made a number of broad statements based on
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certain assumptions that need to be elaborated. Again, my central premise is that we have
created a “settlement culture” over the past two decades, but have not created the necessary
ethics infrastructure to support that culture.

2. Settlement Culture

Let’s first examine the evolution of what | have described as a “settlement culture” here
in Georgia. Let's focus first on the judges.

Article 217 of the Civil Procedure Code of Georgia (“Commencement of the Hearing”)
clearly encourages judges to take steps to settle cases before them. | have recently had the
opportunity to speak with trial judges from various regions of Georgia. Many said that they do
encourage settlement. Some have taken advantage of your rule that allows judges to excuse
the lawyers in the case and speak directly with the parties about settlement. They indicated
that they were inclined to do what | would refer to in the mediation context as “reality
testing.” That is, they would ask the parties to think realistically about what would happen in
court if the case where to go to a hearing before the judge. They made it clear that they would
not do anything that might coerce the parties into settlement. Rather, they saw their role as
that of facilitating a settlement discussion between the parties.

This role of the judge in Georgia as settlement facilitator will probably be enhanced as
more Georgia judges receive mediation training. | understand that German judges have
recently come to Georgia as mediation trainers. As you many know, judicial mediation has be-
come pervasive in Germany. And, | believe, the Germans have adopted a very positive model
from a judicial ethics standpoint. In particular, the Germans have been very careful to
preserve the core value of judicial impartiality by providing that a judge who mediates a case
may not subsequently preside over the trial of the same case if the case fails to settle through
the judge’s efforts at mediation. Again, | believe this is wise because a judge who acts as a
mediator may acquire knowledge of the facts of the case that would not otherwise be
available to the judge as adjudicator. Also, and perhaps more importantly, the judge may have
developed a bias towards one or both of the parties if they were reluctant to settle in the
mediation conducted by the judge.

These concerns might also be transferred to a new piece of legislation in Georgia. |
understand that the Georgia legislature recently passed an act that would give Georgian
judges the authority to offer parties an evaluation of their case before it goes to a hearing
before the judge. Article 218.2 of the Civil Procedure Code of Georgia provides that, “A judge
may indicate the possible outcomes or resolution of the case and suggest settlement con-
ditions to the parties.” In addition to the concerns | have raised over coercion and bias, |
would also be concerned that Georgian judges who conduct an evaluation might run the risk
of engaging in prejudgment in violation of Article 5 of the Norms of Judicial Ethics of Georgia.
That is, a reasonable observer might be concerned that the judge who offered an evaluation
that is not accepted by the parties and subsequently presides over the case and renders a
judgment that is the same as the judge’s evaluation may not have kept an open mind in
hearing the testimony of witnesses.
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Let's turn now to the evolution and nature of what | have referred to as a “settlement
culture” in the U.S. The evolution of this phenomenon is perhaps best reflected in the changes
that have been made to Rule 16 of the Federal Rules of Civil Procedure in the U. S. over the
past twenty five years. Rule 16 is the pretrial conference rule. This rule, as it was originally
adopted with the wholesale promulgation of the Federal Rules of Civil Procedure in 1938 (a
major watershed in U. S. procedural history) was originally quite brief, only a couple of
paragraphs in length, and relatively narrow in focus. It authorized the judge, as a matter of
discretion, to direct the attorneys representing parties in a civil case to appear before the
judge for a conference prior to trial. At the conference various pretrial matters could be
considered. Among them was whether the pleadings should be amended and which facts and
documents, if any, could be admitted without need of proof.

In 1983, Rule 16 was amended. Perhaps the most significant change reflected in the 1983
amendments to Rule 16 was that settlement was explicitly mentioned for the first time. As it
was originally promulgated in 1938, settlement was not among the five pretrial enumerated
discussion subjects in the original version of the rule.

The rule was amended again in 1993. The 1993 amendments to Rule 16 expanded the
power of the trial court to “take appropriate action” in five different areas involving the
litigation of a civil action. Principal among these was the area of settlement. Rule 16(c)(9) now
reads:

“At any conference under this rule consideration may be given and the court may take
appropriate action with respect to settlement and the use of special procedures to assist in
resolving the dispute when authorized by statute or local rule.”

In the advisory committee notes to the rule the committee explains:

Even if a case cannot immediately be settled, the judge and attorneys can explore
possible use of alternative procedures such as mini-trials, summary jury trials, mediation,
neutral evaluation, and nonbinding arbitration that can lead to consensual resolution of the
dispute without a full trial on the merits.”

The committee note then goes on to say:

“The rule acknowledges the presence of statutes and local rules or plans that may
authorize use of some of these procedures even when not agreed to by the parties.”

So, in ten short years, we went from a federal pretrial conference rule intended to
sharpen issues for trial to a rule that explicitly authorized and encourage settlement
discussions, to a rule that now encourages the use of special procedures such as mediation,
and early neutral evaluation to assist in settlement.

Because these procedural and practice changes foster new and different behaviors by
the major actors in the litigation process — namely judges and lawyers — one might expect that
ethics rules for judges and lawyers would be amended or changed accordingly to guide their
actions. This has not been the case. The ABA Model Code of Judicial Conduct and the ABA
Model Rules of Professional Conduct give American judges and lawyers little guidance.
Indeed, what guidance there is in these ethics rules may actually encourage dysfunctional
behaviors.
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3. The Judge's Role

Let’s first examine the ethical guidance available to the American judge in dealing with
this new “settlement culture”. Until 2007, the ABA Model Code of Judicial Conduct was virtually
silent in terms of offering helpful guidance to the judge in encouraging or conducting
settlement discussions. With the promulgation of a new ABA Model Code of Judicial Conduct in
2007, one might have expected that more careful attention would have been given to the
judge’s role in the settlement of civil cases. Unfortunately, this did not happen. The only
changes of any consequence in the 2007 Model Code made it clear that the judge could par-
ticipate from an ethical standpoint in settlement conference or ADR activities. But it gave little
guidance to the judge as to appropriate behavior in participating in settlement discussions.

The closest the 2007 code gets to offer some guidance to the judge in this regard is
found in the commentary to the Canon relating to the requirement that judges perform the
duties of their offices impartially, and ensure the parties’ right to be heard. Rule 2.6(B) states
that “a judge may encourage parties to a proceeding and their lawyers to settle matters in
dispute but shall not act in a manner that coerces any party into settlement.” The comments
to Rule 2.6(B) offer some general guidance about judges’ settlement procedures, but stop
short of offering guidance to the judge who adopts the dual role of mediator and judge.

The shortcomings of the ABA model code in terms of their giving sufficient guidance to
the judge who participates in settlement discussions are perhaps best exemplified by a
California case. In Dodds v. Commission on Judicial Performance (1996), the Supreme Court of
California considered a recommendation by the California Commission on Judicial Perfor-
mance that a superior court judge be censured for engaging in certain conduct. In particular,
the judge had allegedly attempted to coerce settlement in a case. The case involved alleged
sexual misconduct by a physician.

At the settlement conference (or mediation), the judge abruptly and repeatedly inter-
rupted the plaintiff. During an argument between the judge and the plaintiff, the judge pushed
the plaintiff for a settlement figure. The plaintiff was reluctant to state a settlement figure
because the defense was insisting on a confidentiality clause in the settlement agreement.
The plaintiff opposed the confidentiality clause because it would prevent her from warning
others about the physician’s actions. However, the judge insisted that the case was simply
about money and demanded a settlement figure. After the plaintiff finally stated a figure, the
judge angrily threw up his arms and yelled, “Get out, it will not settle.” The plaintiff was ob-
served crying at the time and again when asked to recount the incident as part of the
disciplinary proceeding.

The judge defended this conduct on the grounds that his” assertive judicial style” is
desirable because it enables him to effect settlements in difficult cases. The Supreme Court of
California was unsympathetic with the judge's defense stating: “Even an otherwise just
settlement, if imposed summarily and coercively, is likely to disserve justice by leaving the
parties with a lingering resentment of one another and the judicial system. We laud the
creative and diverse means by which judges assist parties in reaching voluntary settlements
of complex disputes. But when a judge, cloaked with the prestige and authority of his judicial
office, repeatedly interrupts a litigant and yells angrily and without adequate provocation, the
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judge exceeds his proper role and casts disrepute on the judicial office.” Although the court
found that the judge's actions constituted prejudicial conduct, they concluded that public
censure was not warranted because the judge’s actions did not rise to a sufficient level of
seriousness and they thus rejected the commission’s recommendation. | believe that such a
result was dictated, in large part, by the failure of the California Code of Judicial Conduct to
clearly and explicitly prohibit such behavior.

There are a few cases where an appellate court has reversed a trial judge’s refusal to
recuse himself or herself based on a finding that the trial judge had engaged in coercive
behavior during settlement discussions. However, | was unable to find a single case where a
judge was disciplined by a state high court on the recommendation of a judicial conduct
commission that the judge had violated the code of judicial conduct by engaging in coercive
behavior during a settlement conference. | believe state high courts in the U.S. are somewhat
understandably reluctant to discipline a judge for settlement coercion for two reasons. First,
the language relating to settlement in the ABA Model Code of Judicial Conduct is much too
general and subjective to provide clear guidance to the judge. Second, as the administrative
head of a state judicial system, most state supreme courts have taken active measures, usual-
ly though their rulemaking powers, to encourage this settlement culture, perhaps most pro-
minently through the adoption of Rule 16 and analogous procedural innovations. It is
therefore understandable that they would feel uncomfortable in disciplining a judge who
became overly zealous in his or her attempts to settle a case.

Indeed, they have also stopped short of requiring a judge to recuse him or herself, if the
judge has acted as a mediator, the case has failed to settle, and the parties have asked the
judge to recuse herself for the trial of the case. These were the facts in Home Depot v. Saul
Subsidiary. The judge who had acted as a mediator refused, at the request of the parties, to
recuse herself. On appeal, the Supreme Court of Kentucky ruled that the judge did not have to
recuse herself.

4. The Role of the Lawyer

Let me now turn to a discussion of the role of the other major actor in our settlement
culture; namely, the lawyer. Like the ABA's Model Code of Judicial Conduct, the ABA’'s Model
Rules of Professional Conduct provide little guidance to the lawyer engaged in settlement
negotiations. What is worse is that the one rule that is most instructive provides guidance that
| believe, standing alone, is harmful to the proper functioning of the litigation process.

Rule 4.1 of the Model Rules has the high-minded title: “Truthfulness in Statements to
Others” The rule states, in part: “In the course of representing a client a lawyer shall not kno-
wingly: (a) make a false statement of material fact or law to a third person.”

This is a wonderfully straightforward and clear statement that appears to set a high
standard of conduct for a practicing lawyer. On the face of it, it seems to say that a lawyer
should not lie. However, when we look to the commentary to this rule we find in the second
paragraph the following. “This rule refers to statements of fact. Whether a particular sta-
tement should be regarded as one of fact can depend on the circumstances. Under generally
accepted conventions in negotiation, certain types of statements ordinarily are not taken as
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statements of material fact. Estimates of price or value placed on the subject of a transaction
and a party’s intentions as to an acceptable settlement of a claim are in this category, and so
is the existence of an undisclosed principal except where non-disclosure of the principal
would constitute fraud.”

So, when it comes to negotiations, the rule prohibits only “material” lies. And, it thus
opens the door to what has been referred to as “puffery” or lying in negotiations, one
commentator has concluded that the ABA has “unambiguously embraced “New York hardball”
as the official standard of practice.”

The commission that was responsible for drafting the rules, the so-called Kutak
commission, had originally proposed a truthfulness rule without all the conditional language.
However, they were convinced that such an absolutist rule would be untenable for the
practicing lawyer. In perhaps the most influential article arguing for an amended rule that
would permit “puffery” in negotiation, Professor James White of the University of Michigan
Law School stated: “Pious and generalized assertions that the negotiator must be “honest” or
that the lawyer must use “candor” are not helpful. They are at too high a level of generality
and they fail to appreciate the fact that truth and truthful behavior at one time in one set of
circumstances with one set of negotiators may be untruthful in another circumstance with
other negotiators.”

Professor White won the day. The rule permits lying in negotiations. And since the
adoption of the Model Rules, numerous commentators have written on the topic of lying in
negotiation arguing that we need a continuing discourse on the ethics of lying in negotiation
because our discourse is, as one commentator put it, “uncritical, self-justificatory, and
unpersuasive.” This commentator states, “..lying is not the province of a few “unethical
lawyers who operate on the margins of the profession. It is a permanent feature of advocacy
and thus of almost the entire province of law.” Others have argued that we need an
alternative model for negotiation that emphasizes truth seeking, or that we need a
negotiation rule that articulates the various “conventions” in negotiations. One goes so far to
accept lawyer deceit as a negotiation norm and suggests that we might consider a caveat
lawyer rule (that is recognize that lying is an inherent part of the negotiation process and just
accept the fact that anything goes). After reading these articles, one is left with a strong sense
of unease over this ethics low water mark.

With the increased use of mediation by the courts and the colonization of the mediation
field by attorneys, Rule 4.1 has become more problematic. In an article in the ABA's Dispute
Resolution Section Magazine, Bruce Meyerson, an Arizona attorney mediator, asks the
question, “What obligation does a lawyer in mediation have to be honest with the mediator,
the opposing party and counsel?” He begins the article by reporting on a conversation that he
had recently with a well-known mediator and mediation trainer, who told Mr. Meyerson,
“Don’t believe anything a lawyer will tell you during a mediation.” Mr. Meyerson goes on to
argue that a mediator should be owed the same ethical obligation of candor that a lawyer
owes to a judge.

Indeed, the lawyer’s obligation of candor to a judge or a court is much higher than the
lawyer’s obligation of truthfulness in negotiation. Model Rule 3.3, which is entitled “Candor
toward the Tribunal”, states that a lawyer shall not knowingly make a false statement of
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material fact or law to a tribunal. Unlike Rule 4.1, Rule 3.3 does not have the same kind of
qualifying language in the rule or in the commentary to the rule. Unfortunately, an ABA ethics
opinion has stated that the truthfulness rule (3.3) does not apply in mediations because
mediation is not a “tribunal”. Thus, the opinion goes on to say, the permissive Rule 4.1 applies
to lawyer communications during mediations. Arbitration, on the other hand, is defined as a
tribunal. So, lawyers may not lie in arbitrations, but they may lie in mediations.

Let’s turn to the ethical obligations of Georgian lawyers, particularly their obligation to
tell the truth. Article 9(3) of the Georgian Code of Professional Ethics for Lawyers, promulgated
by the Georgian Bar Association, provides: “A lawyer should not present knowingly false
evidence to the court.” So, similar to the American Rule 3.3, a Georgian lawyer must be truthful
in court. How about when representing a client outside of court particularly in settlement
negotiations and mediations? As far as | can tell your code is silent on this point.

However, there are two provisions in the Georgian ethics code that | believe implicitly
require Georgian Lawyers to be truthful when negotiating with other lawyers. Principle 7 is
your “Principle of Collegiality” and states” “In the course of the discharge of professional
activities, a lawyer shall be required to respect his or her colleagues and not to abuse their
dignity.” This is a wonderfully straightforward statement that should enhance the civility of
the legal profession in Georgia. | wish we had a collegiality provision in the American ethics
rules. Implicit in this rule is the notion that you shouldn’t lie to someone you are required to
respect.

Also, your Article 10 of the Georgian code not only restates the respect requirement but
goes on to state: “the corporate spirit of the profession of a lawyer requires a relationship
based on mutual trust and cooperation between lawyers in order to avoid litigation and any
actions that may prejudice their clients.” Again, how can you lie to someone with whom you
are required to have a relationship of mutual trust and cooperation?

5. Conclusion

So, let's step back for a moment and take stock of some of these points that | have
made. | have created two monsters, or twin demons: the bullying judge and the lying lawyer.
Let me be clear that | am not arguing that many of today’s judges and lawyers fit these
characterizations in either the U.S. or Georgia. What | am saying though, is that the continuing
development of a “settlement culture” as an essential aspect of the civil litigation process has
set the stage for these characters to emerge in increasing numbers on our litigation scene.

What can we do about this situation? Well, let me offer two suggestions, one that
addresses the bullying or coercive judge situation and another that takes on the lying lawyer.

To remedy the potential bullying judge situation, | would argue that Americans need to
amend the Model Code of Judicial Conduct to prohibit judges from participating directly in
settlement discussions in a case that has been assigned for adjudication to the judge. Some
might argue that this would turn back the clock to the time when a judge was simply a passive
adjudicator. | am not, however, arguing that the judge should not exercise control over his or
her case load by holding pretrial conferences, issuing scheduling orders and exercising other
managerial responsibilities, including encouraging the parties to enter into settlement
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discussions or to use alternative dispute resolution techniques. Nor, am | arguing that a judge
cannot directly participate in settlement discussions, or even act as a mediator, in a case that
has been assigned to another judge. My concern here is that when a judge involves himself or
herself in settlement discussions in a case that has been assigned to the judge for trial the
risk of coercion is too great if the judge takes off the judge hat and puts on the hat of a
mediator. The judge has a personal interest in clearing that case off his or her docket. The
parties know this and there is a high likelihood that the parties and their representatives will
feel pressure, however subtle, to enter into a settlement agreement. Worse yet, is the
situation where the case does not settle, and the same judge who acted as a mediator in the
case is now the judge trying the case. Can the judge be impartial, when the judge heard
certain facts during the mediation that would not be available at trial, or might the judge be
biased against a party who was reluctant to settle?

Again, this would not preclude having a judge ask another judge in his court to engage
in settlement discussions with the parties. Such a “buddy system” which has one judge
buddying up with another judge who presides at their pretrial settlement conference and vice
versa, has actually been codified in Germany, as | have mentioned, and in eastern Canada.
Also, under Arizona Supreme Court rules, Arizona’s mandatory pretrial settlement conference
rule obligates a trial judge to conduct a settlement conference, but gives the judge the
discretion to “transfer the settlement conference to another division of the court willing to
conduct the settlement conference.” One federal judge has noted that such a buddy system
may in the abstract be the most desirable course, but it is a practical impossibility for a judge
to refer more than a fraction of the judge’s caseload to other judges for settlement
conference. | would argue, though, that judicial intervention is necessary, if at all, in only a
small fraction of a judge’s caseload. A judge needs to be perceptive enough to distinguish
these cases from those cases where the judge may simply need to encourage settlement
negotiations between the parties or urge the parties to consider the use of an ADR technique.

In light of the new provision that permits Georgian judges to offer evaluations, | would
suggest a similar approach. That is, if a judge offers an evaluation that is not accepted by the
parties, the case should be referred to another judge for the hearing. Otherwise, there is a risk
of the appearance of bias or prejudgment, compromising the judge’'s image as an impartial
adjudicator.

Let's now consider the problem of the lying lawyer. | would support Bruce Meyerson’s
suggestion that we need to move the legal profession’s ethical norms in negotiation closer to
those relating to a lawyer’'s norms in court. But how do we do this? Particularly since lying in
negotiations is pretty well entrenched and it would probably be difficult to eliminate the
qualifying language in the commentary to Rule 4.1.

Why not add a Mediation Advocacy Rule to the Model Rules of Professional Conduct that
parallels the candor to a tribunal requirement of Rule 3.3 The rule should require candor not
only to the mediator but also to opposing counsel and the opposing party or parties.

Well, that would be fine. So we have a high standard for settlement negotiations in the
context of a mediation, but we still have the problem of lying in non-mediated settlement
discussions. That's right, but Rome wasn’t built in a day. If lawyers can establish a high
standard of candor and truthfulness in mediations and the use of mediation continues to
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expand, ultimately this should have an educative effect on the legal profession. Eventually, it
will become more and more difficult to justify negotiation conventions that include puffery or
lying.

Although | have pointed to the collegiality requirements in the Georgia ethics rules, the
Georgian Bar Association may wish to consider the adoption of an explicit rule that applies to
communications in mediation as mediation is used more and more in Georgia.

To me, the most troubling question that arises from this proposal for a mediation
advocacy rule is the question of who will police this candor or truthfulness requirement in
mediations. Given the confidentiality requirement in most mediations, there are obvious
problems if a party, or worse yet, a mediator reports a lack of candor or truthfulness on the
part of one of the parties to the court or even to a disciplinary authority. | would therefore
suggest that there be an analogous rule in mediator standards of conduct that place an
affirmative duty on the mediator to remind the parties of their duty of candor during the
mediation.

Well, I think that | have identified at least two problems that have resulted from the
emergence of what | have characterized as a “settlement culture.” You may have a problem
with my characterization of these two problems or with the solutions | have suggested. |
would be pleased to entertain your questions, comments or criticisms at this time.
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$73m900L 3390390000 EIOMYB9ds o dMs MMaMME MvbsdgMmmay 93mJab ,Yy39MoxMab
0039Mb690gm0 Badomn v3003Yymxn bobHhgdabomznb.”

0MLYOMOL sEEabnmn doMmOMALYEYIMI0nL gob3z0maMgdalb nbhmmMaob mMn baMo-
H030, HMAMo0E 9MNTabgmb 3mbinMmgbinob 369396: 3oM3zgmn Bamathngnb dmdbMaqdn
0033600 doMomMILLEYMYdSL 0bgMgb MmammE Lobbanob bodomammab FoMmaAbesy-
™m3g00boEdn GgEaMmgdom dmemmMmMabogm doagmadsb, M@ 1970-006 Bemgddo AMoommm-
qm 039M030b 3mbHnbabHdy onbym o 9oL 89993 Logmmsdmmobm igbmdgbo gobo.
00 d9bgymdab dnbg30m, s0©ag60mn doMmomAbogymads smJdymans sbam s nbmaoe-
3096 LobHhgdo, MMIgdsE dmenm bodn s;mbmangaab gobdozammododn ndEybo dmobym-
bo, MM3 ganmosyMm mbgdg dmobnbs H9303m™gbs sMbMYMBMM3bms FoaMmmmaboyy-
mg00b bob®Hadgddy; dgmmg bamMothngnb TabyE3n0, sEaabnma doMEALLEMdy ofM-
3,y oLy sboo o YA3gYIMMS — 3FNbM LEBdMZOEMOaL dLEE3LLE, Nb LodsMmmnoe-
bmonb dzgmo osMmgghndns. MmgmmE domngebo ombndbogzl, ,,080 3ogmOMOMONL oMLY-
0monbL ynabo 3gMomEob gobdogzemmodsdn nym o sMnb 3d39mgbo o Yy3zgmodyg goszm-
39madmon dngmads 30yYygb903em0 Bnoboom godmbzggma 3MMOMTnb goabagmgmo“.™®
3Mbxmng®hgonb gowagmo ymzgmmzgnb aym LadmMgomMgdnb 8609369mm3zs60 3MB3MbBY6-
H0, ©obyqdymn dzgmn dmbonmg-8993Mm390madab bodmasmydsdn sMbYOYma 3MMO-
™30900006, MMAMYdLLE 9339 003009070 3gMbom dnbosmdmydggdab gandgbdomy-
oo gmmMaAgo0 o vbg39 3nbEY3b96 390930gMoSL."

9omngaabn 0339engdL gedoM 3. 8. 190 33330L gobdom@gdsb, MMAI ,,oMgym bodm-
300m9090dn dMImadoMmg HmMIgdds sEagbnmn doMmomdbogymadnb goMizgnmo gmm-
900 M7030Mg05 AMabnbgb 3amsabms dmMab obodoymdg. saabnmn dommnmabogymy-
00L 03 ggMMAsL MabdHnhyEnab dgbobgd IMmM3aMszxdgodn gbmogdmEs“.? 3mMm3zome B93-
M0 30b0dbs3L, MMT sMgymMo Mgdymo Bymodomgdnb EMML sbodogmon gobobomgdmoy
MmmgmmE 30Mm36900madmmabn gMmmngmomods. obsdogmadn yzgmoedg bdoMam 0gymab-
bdgdmos 3Mbamogdhn MM 3od0sbL AdmMab o6 B00bnb Bnygbgds. B0sbnb dnygbgdnb 890-
mb3z93080 BoMIMNg8690m@e dnbo 865DMeYMgdnL omMEgoxm™Mxdgdn — LBMMgE b 3g3o-
6oL3bgmo nym LodoMmMENbMONL dEE]b0L Yz3gmody gozmMEgmydymo bgMmbo. o3 3Mm-
39L3n 8603369MM306 MMML SLMYMmOEHB96 EVBB5Fs39900 o AbbzgM3ma, s3MymM3Y
6509L83900 s M7930." 0d dx8mb3zy3980, M7 bb3s (3aMgdg) 3mobab BgzMgdn Room©b96
Jumomodob o6 833mgmmosh, 3amabab byigbgdn MMasbndgdsb n6930bgb 3aMobydL dm-
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Mob IMEMO30M1350900L godoMmm3ab. gb AMmMadoMozndgdn 30, MmammE 6L, EdoMIMY-
0ym0n dboMmabmznb goM3z393mn gmmdob 3MaA3gbLbagnaob 3039800 LMYMEIOMEL. 03330-
Mo bgdmmos ,,bobbeob sMmgdobs” s bb3s domomomnzn Jigd700L Md306 v30-
mg09. 990035830 ob33bnl, Mmd MabAHHIENY, ,dWMdsm, 3MbaMmadbhob googmalb y39-
modg 39Hho 3o3mEgmadymo MMTs 0YyM d39RMYM LodMZoEmMgdgddn“.™

3. B93M0 gobdomogb, MmA dgMmnggds, MmIgmol 3Mbxmoghnob dmagzsemgosb dma-
y390m@s, bmME30gmmgomos MEobobs s Mmydab AsMAmMyddon; 3mbamadhob dmgzemgde-
do ob9g3g 650Y306 MMEL sbMYMydELgL6 g3mgboaby s Mydab ybygbgdo, MMAMIdNE
3obybnbdggdgmn ny3696 dnmbgym 99006b3gd3LMSD EO3o3d0MYdYM y3gms AbsbgMmDY.
9ommALOFyMgo0b smbMmymygds, 30M39m MNadn, §uydbgdmes d300s3mosby s dm-
™My30M33900L o oMy 30b6MBgdNL gadmygbgdob s gowobyzghnmgonb mo3dg dmbzg3sL.”

oM dgndmgds ygmomgdab domds @a3zdm3mam ab gagdo, MmM3 mydym domnmadby-
$73m900b 39mbs LYMoMBYMO b6o3EM306909003. Loozm LoJdgg080 dMdEgYMMONL
©o®3960L 3900M©J00 nym M3000690679M0, sM3BDYLHN O oM ndMgMES LodsMmmmabmdnb
3obbmMmEngmgdab sMaznmom goMmabhnab. dommnmaALszymgonb gb gmmM3s Yzgmodyg Bom-
90(M90mMa© dMJ099g0s 09M3MJ0gmMe MobsdaMm boxggbymdy dymax 3nMmzbgdoms dm-
MobL ©3900L gooby3gdnbob. bbgs 890mb3zg3000, MydgMo FommdLogymgds dgndmy-
0mEs EogdmmAnmgogmo s LabH0zn ymaxznmoym.’® mgdymo Fommnmabogymgds 8dndy
H30M0L 00 ODIMIMGOYMbLE, Moasbh LoJdgdg godmdngds 88 P3960L3bgMMY
06030303000 o FoMaMmnomym Lodyemgdg0dg aym EIM3ZNEIOYMN. 807bgEO30@ oM-
60367mnbLy, 3MbxmMOghgdnb Mggymomgds 0gdgmn oM abogzgmgdob gabbmMmzngmy-
00L EMML bEidME AMMB3aMeldgonbs s 3MA3gbbonab gdnm - Mmgdyma doMmodboyy-
mg0ds 30M39M 5a0mMdBY 8Yy9690©s yMmnngmomdacs d960MmAYD67dsLY o d9MNgxdsL.”

0Magmn LEBMZaMY0g00Lb oM MALozymMadnlb LoLHYTx0d0 sEagbnmn doM-
00mdbogymagdab gobbmMmEngmadnb ©ahamgdn sMmagmm obhmmoym ByoMmmdns EmMJIY-
996hnMgdymon, MMIgMmogeb 0g3Mmn doymnmgob 08Dy, MMI ,obgs”, dobo 83375806~
©IM0 39gq00m, 3@Mm godmbozmnbo nym, 3nMg BMMTL.”® smagbnmn doMmomadbogy-
mgo0b obdmMmoyge BomMmIMTozamosdy Loydmabob 933mg3Mgdn Loggmamn gobrbowg-
0900L gobodyoMgdmo bdoMmo AdmobLYB0gdgb 3MmmagLgdL 3d3gmabo LodMEsEMgOy-
006. 306 b5LLY s LHMMBZL 6036380 - ,,0E3E700M0 FoMMNEALIFYWMYOS” - FogoMNMI©
dm3yo3m Mod9bndg 3d3zgmgba OGod0MmMbyMa 3mEgqbn, dom dmMmab ,bodyMmodal 3o-
Bmbg0on“ (d3. 6. 1700 6.)." ,bsdyMs00L 386MBgON* BgMmommodnmn nyMooymo m3ndgbhab
afmom-gmhono 3oMm3zgmo 600dns, MMIgmnyg 0bnznEyemyma 3Ma339bLbognab 3MagdHngob
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0%00Mg0@s. dmg dgdmbzg3edn 056 bLogzmomoam ©obxob d9dE3mgmab Mmea d9ob-
Mymo.2° sb9g39, JMbg0M03 683 Meb dndoMmmgdnm ngo nm3amabBobyds MabH Y-
303b;¥ sbenm sdMbogmamab bb3s 1d3gmgbo 306mbgdnm MabDHNHENS domeMdMN3n
360057 gd0b d90mbzg30dn3 30 nym dmmbmazbagna. ,5M-6537L dydgmya 3mmgjbdn” dn-
0M00909M0s: 07930 30330360 M3omb 33MYaEgoL dgmMmg d©sdnsbl, 856 1/2 Bnbs 39M-
3bmo 36 3B6MbmL*2 goMms smBNBbmMNLY, ,0mNsEsdn” (Bngbn 1X) 3mByMmbLAs dmabby-
60o 9900b3930, MMEs 800JLAS osiMoMngs dJomazbo ndob godm, MMA dob oM Tonmm vge-
0906mbnL 900309900 DML 865DMYMYO3LMOD 8303d0Mg000. 8054bBd 3gomg3LL
doyonmy, Mm3d ddab bozzomab 3mad3gbboMmgdol 3n gbadmgdgmny Bymab goobonb
3%00. m30m Lobbnb Lodsmamob bMmMANL sdMJdgEadabs s d0B6gdNL TgbMmYmgdab-
030b s9E0mgodgma mMmao bYadgbhn - OMemn S LabFgMN - MO3E30M39Me LBMMYE go-
bbb, 867 B0sbab 86DMIYMYOsLMBE nym oze3dnMmgdyann. smbobndbogzny, MMA
bohyss ,Lobzgan* dMAENBsMgMOL d9Mdbymn bohy3nEsb - ,pune” (mown), M3 dnyg-
69079mn B0060L LOBIE3IMME BYWMOL FoobELL gumabbdmMdL, 85806, MMEILLE bohyze
L0M3m0* dgndmgos dmAnbomgmdgb o63mmbadbyMmo bohyznwaob - ,geldam*, Mo3 go-
©obob 608603023

306 69b0 o bHMMBZN sLY39 01839M™M0Nx096 Pd39mab goMa 3obMbL o vd(H3n39-
096, MmM3 goMmoymo bodyszo ,shillum*, MMIgmaz MabHodHYE0sL Bn86s3L, 00539 BYdowsb
BoMIM©an0o, Lansbog ,,shalom” o 0MM3dbgds MmgmMmE3 ,,8030MOS" . d3hMMMS 8B-
Moo, 99339M0 MnbgaznobhyMmo 30300M0 s3YyoMmgdb dgbgymadeb, MM dzgmon goMoymn
LBMNMNIBMONL 30B3b0 nym 33300MANL dEE]6d FWNIBMONL sEaqbnb gdnm.?

00939 3MB0E03DY asL 3MM3eME B93M0 o dbdbs3L, MM ,dommdn” ¥Y6sd96-
HaMo 369009, MMAmMNL gobbomznb goMgdg 39M go30M3393m d0dMNYM BoMAMEagbgoL
3obmbLby o FoMoAbogymgdedy. bohyszs ,80mmdnb” HMooEnyma momMadsbns 3d30-
©mody. gb dbmmmme gMmmn 3603369mmdss o3 36900L0 s oM dmnEe3b dabo 3603369-
mmodg0nb dmgm bodEnEMaL d3zgm gomoym 960%9. ,domadn” 60dbsgb BybMngL, nbym
9amadsmgmosl, MMEabLE Yy3gmasb 3omMambns Lyxy3L.2 39M0 nmEMLS o bb3s 89bmbad
009MmMMag0%g oymEbmonm, dmmzamo Bg3Mn ombgmb doomadnb LoD gobdMTnmydLbL,
Mmool ImoEesgL: 1. dodgmosmym ob R0BIYM 3gmomoemgmosl; 2. bEmM 3yMon-
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9mm0o90L Lb3s d0EeT0sb90Ly s MAgMOIMSb, s 3. dmMamyMm ob gmngyMm ,30MEodn-
MmooL”, Mo 3ggabbdmdb Mmammz 3odhnmbbgosb bb3gdmeb gmmngmmmogddn, sbyzg dm-
MogymM F0M03bMdsL, 867 dMamgxMMdnLs MY bsdsgmab goMmgdg 3amMasMmgMdsL.2

00 86033690Md700000 godmadnbamg, 3mMm3zsM Bg3Mn sb3360L, MMA ,doman” -
qb 893000MdvY, 3900MEEMIMOsy, MMIgmnE 9bgds sEadnsbms gbmzMgdab dohgMasym
30MmogdL, 30Mm36900madmMmab bmEnsmyMo s 3mmohndgmo Jmmogmmnmogdob bag-
MmmL.Y 33hmMmab DM, 3633M0T0b gobBmMgdnbs (shillum) s 3M3396LsEnaL (shillem)
3d603369mn Lohyzgdn gMmn domoEsb dmEab (,8smmdn” - shalom). BaMamab 865D-
moyMgos aym B6gbMmngnb smEa9bab 3. ,3M3356LoENY" DMEZIM nmnoMadbgdmes Mm-
3MME ,,30mEOM* O 3PmabbImodEs 83zdsymxaznmgdsb, 3nMmg dxMmabagdsb.?8

00039 653MmMAdn 3mMm3zam B93Mn gbgods d3gm somgdadn MedEgbxgmdg BobLybgod
gModsL 035m0 Mm30mobs Bom*, MMIgdoE godmbobhymons d0d@oyMn 3o6mMbab sMLO.
xM3D030 ,0033™M0 M33™M0by Bom* dMNsdMYIOMES goM3393m™n 9VMYE30 S 3Md EaLENL
dmbmnds. 3gM3obgmads cgmamads doMm@Hnb 0709M3s MoMadbs gb @Mods MmamMs
2013300 33™0bL LOBMIYMI® o 3o 3damob LLdMOYMIE*, MoE, MmammE Bg3ML do-
3A60s, 3namnbbdmob 8330MONL sdYsMgOsL 363dDMdMYdnL (3MB396LaEnNL) Lodyomyg-
000 o dnbo dndobn FgnxgoLb dmmab domms 0omobbab d96oMAY09g0ss.2 39MBs0 000bhAN
306Lo3y0Mydnm bodL JL3AL 00 Gog@HL, MMA sME MMIsym 96sb o sME d09MIbymMbL oM
3oofAbom bLohyze, MMIgJWoE ©683oYmb o6 LobLEIML sb0dbozs. Yzgmodg gozm-
39900 965gMMBNBAN FoaMmmTLLFYMgdob 3MBbEIRENJOMSD ©o3ze3d0Mgdam, sMab,
omOdm, 0ndMNNLY o oM MN 3obmbab godmygbgds @obznmn 897060030L gobodom-
0mgdmo. 98 309600 87000300 bEgds BMBAL - M350 MZamabs Bog* - AmAzgmo-
900 d39em0 smJdnob. 053ML d0shbns, MMT d3zgmn smJdobs o JoMogmn TaMmom-
dLozgmgoob MH3JLbHNL M9dahngs, doMNMOEOE, LESL 9dm3bgds, 0306 30 dmagMma
oMmandgbhmnb Mmma dgobMmyms 3MLYOYMO LosdLbigmm bLobhgdab Asdmysmndydsda,
03030 d33mo smddob sbgm sMan09bhoe godmygbgos boMmamdym 3MMOmMydgoL y3o3-
doMmEgoo. MMEaLsE B93Mab 0Jg0L 0d39MN90L, 0056AN 3BNBLL3L, MMT BMSDY ,,M30MM0
035maby Bom*, MmMAgmoEg Fomommabogymgdab doMmomon sMbab godmabohzgmoos
90Abgann dzgm somgdoda, hgdbhdn b Lad-mmbzgmoes Bobbybgda. oMo sdaby, Y39-
™mydg oo 3MMOMIds B3Madab godmyngbgdob Lobdnmyg 30 oMy, dobn 3MLEMMO nbhHgMm-
3MgMHoEnss. B93M0L vdMN), YMeBAL - ,m30mn M3amnby Bo* - nbHgMm3MgHoEns, Mm-
3mME3 obznb dmmbmzby, BDgdgho 3Madogngmns”. 00sbhab 3Mohnzs goEnmadom
IRmm 39Hazmmoamns. 0gn 39(H30390L, MmA: ,0600maab HgdbdHnb sMobBmMmo maMmagdsbon-
Lob A396 LoJdg 33993L LogMmmadmmabm ,893EMASLMSBY. MmgmMmE nb gobdamibagL, ,d39-
™m0 30mJanb 0nMgddab y3gms 0aomasb, boeg 06gmabyma o bbgs g3mm3yman 96900b
00Mg30690dn godmyngbgdymns abgma HgMdnbgdn, MmammgdaEss: ©obys, Lodsgngmmb
3oaby, Vergeltung (3gMasbmn) o vergelding (3mmasbooymn), g0Msyan hggdbhdn dgbo-
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0000b0n bohyzob ®¥ydg oMb sh-1-8, gbmdama MmgmmE domd, Mmadgmaog ,0930MdIL”
60360530.“ BogHMOMn3zo, MMmammE b smb0dbs3L, d0dMNS 3Mo oMM oM dJ03o3L sbyNL
dmmbm3zbob, oMd3gE 3MdomozL dob, MoasboE, MMamMMmE YN s30MOL, ,,o0M ndom dymoa,
Moaobol 99 05390m360L 3d300MOL". MMEaLLE LoOMZoEMydab dgdoaabam gmadgb-
Hhg0b HmB90n 99003960696, MmagmMmE gb d3gma smddab d994dbab 3gMaom@dn aym, ©S3-
6000300 HMBosb gMmmn 693MnL gobnMm3zs oBaMamgdymn HmMma3nb dbbzgmM3mMalL Lobog3-
3mE dgbodmagdgmn aym bmEosmymo 0sbsLbEMMMONL smEagbob dnd60m, g.0. B0BsbN
0650DMoMyds, 967 00 domsbbab smEagbos, MMAgmog Hmadnb gMmomo By3mab EozoMa30m
©30MM30. ,d0mm3“-0b 0o - 30©E965 o 3MS by - nym d3zgmn smgdnb FoMmILbe-
59mg00b doMomoo oMb, ,Bomomab 86sBMOYMgds o IMM0gMoIMOJ00L oM E3960
R3M13ms EabLENL Mxasb, MOEEeb dndsbn LEMME yMMngMomdgdab smEagqgbo nym.“°

obhmMmoyma 3gmbom, MILAHNHYEZNSLMBE o3e3d0Mg00mM Mv303b6mM0 obEbogdgdab
3obodyoMmydmo 306 6yLn o bHMMO3n 3070007096 93MmMIyan ByoMmmgdd]. Bogamnms,
Mmmaob ,00mmAgH0 ©EsRnb 3o6mbgon“ (d3. 6. 449) JyMEIOL 030MEYOYMYOS 3B3DMS-
9M3500L goob@sb dm3smymn Jmbgdabom3znb ©o ImoEszws MabHohEosL, MmammE go-
9m339m0 sehgMmbahoga LabEIML 3oM339N BNBNYMO E3O68B3YWMOL BoJHJODY; SC-
Mmagmn gamadsbymo Hm3gonb 3obmbgdnm, MaLbHOBHIENS ©OF390MN 0ym Sbsdogmmy
gomom b3gdHMmvb, dom dmMab d33MaMMOSLMOL; bmmm ghgmdgMmbab 3obmbada, VII bo-
139600 06gmabymao 306mbBgdab 3Mgomn, dg0Ee3s 3MA3gbLonab adsmym 33309500,
©3d3M3MYd7mMnLom30b 30ygb9d3m0 0BIPMn B0sbnEb godmdmnbomy. sb6a3mmbagbyMmo
LOBIMMVMNE 30 3NEZIbnMmn FoMmmMEALLEYMadaL 3MNBEN390L §3ndbgdmEs.*
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39MomebL, MmIgmoEg 606 yJdomes 39bhMmomadgdym, 867 9.6. bobymdbogm doM-
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Mm3000 sEag6n0ma 3MagHngds gogamabos 3y LOY3nb6990680 @, MMA ydmozmgbo 33m0-
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bodommeab nbHmMmozmbo doMmme O09MB3obn sdMH30E70L, MMD LEMMIgE obymdo
33momy0sd godmabzne ,bodoMmomgdmazn Mg3mMmyEns.” sbgmn My3mmyEnab 3530 ©
90300900 ©3900L 076900L obmadymMn 3MBbEg3HPoMNBsENS. LabsdsMmmmydnb Mmn
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0M3960m0 domnmaAbozymgonb 3dzgmgbo nbbhobhyHadn LogoMm3zgmmdnE ENEO
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0Magm 3gMomedo LodoMoMgdMnzn gmbymMob F98sa9bgmon bsboma oym. dsb To-
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0. byMayModg smb0d6s3L: dnMoMoEN addbabNeMgdgmn 60dobn FgEnohmmMabs @
0gnbam3z0b ab 6o nymb, MME Fob Mo30b 6gdom ndsMmme3zgb AboMggdan. dboMmgagdnbogsb
0dmmAgym dmbadeMmmmgms dngm goMmAggma bLogddggoob dgbobgd EMOYOL 3b3adom
bbgoabbgs byommdn. o3 dbMng, 0. byMagmadab sdMam, IMozomaAbMng LonbHgMmabms
1789 Banb bLoggao, LonEebol 0M33930, MMA dboMggoL 3nM3zgmom d9x0L LobodoMm-
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0bofMggob dmMmnb dgMmngqgdnb 3gMmagdmboogn.>?

»8000A960L obMymgdadn sghonm dmbobomgmdob 0mgogb ,Mizymab 3oggodn“.
0bnbon, MMEILsE MMN3g dbomMabogeb dnamgogb MebbAMOSL, 8ngdomMmgdnsb nd dbomgl-
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006, MMAgMboE FoobEs 930 0y, G00mydgd dobged ,Modob™® o T0od3m
©odaMomMad M mob“.>*

3. ©a30m0d30mo s¢bndboglb, Mma, bgzbyMmgmob dbEse3Lbew, L3bgMAnE Pb6gdmMNY
©365859m0b MmL (Bso BmMmab 833MgmMmoOnLLL) FgEsMgdom s30Mn nym dM3mymab
mzobob oymanngds, oMo gmgzs dgmobdngosdg o obmebbdgdmes dgnsdmmn dmbo-
dsmmnaggonb (dmm3900L) dngm godmbabomon gobohgbob boxydzgmdy BgMmnggdsL. bodm-
omm d9M03900b0m30L dENMx0gM0 0yYym, 86880390 IBIMIMYOYMNLIMZ0L Foog-
boo dmmM39060L dngM a30bMad Mo bodmoyma. b3sbgmdan 3650mang d33MgEMONLLL bg-
monb, o6 0900bs @s LMmBmMAL, LadMZsEMYds JBRMM dsjhogMom gMgmes dgMmnggodnb
3MmEgLban, Moasb Imzmymab mxabn 88 EMML Bo3mgdom dMbaMmnEydgmn nym. gbowo-
9, 3ob6BMob 333™mgmmoab 8990b3g3080 Ladmgamgods dgMmnggdab 3MmEqbdn 396M AhogMmg-
MEs s IM3zmymab mzobab 3ndomm 093Mo JBRMmM dMM0Eg0Ymn 014650MEL. . EO3000-
360b mgdnm, bg30o (0980) ,sMmbEMML M dnbE3gdEs 6gdsL, MM doMabyxsmb y6907M0
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moo: ,3398Mnbomgdgmoa 933™mammos ymzgmmiznb dmMnggdnm dmo3zmmgds, gobdMab
03309mmOnbeb 3MMNgx00dg EomMsbbadnds Fghoe FoML, MMIgboE NN AMENggmmds
3dmgnb 606“.5 MmgmMmE 30 dgnahMMmydo EosbMYMYdb96 LonEIIMmMm MeMO0ML, PM-
0009Mdgmebbdgonm godmohobbgb gobohgbb. gobohgbab godmpbowgds o dbsMgms
d9M03900 n99(hab 9900b393000, RoJHMOMN39, JMOEMMYMIE bMmMENgMEIOME., go-
60hAg60L godmEboydse bEgdmes bEMMgE dboMmgms dgmMnggodnb dndB0m odbodozy dbo-
Mmob mzobdo godmom LYRMOLMSB. 8939 OVIMIMGOYMD FoVIEITIMEPY EEgboman
006bs o LohYIMx00.5 LodgashMmmm Labodommmmb gobshgbn sbLbMYMgdmMo bLo-
30M@J0PmMmy, L3OObYMO dEmN 3M 0EBMOL ZobyYy39H0mxd0L Bol3gMbobhYMMAIL ©Y
9L 69b0 PIIEYS IEYIN.T

0mbob0dbsgns, MM 03039 IMbs373900 B3ngLNMEYdS d3doMadnE. sgoMadng ,,Ygdo*,
067 3obdMobznb goMgdyg, 833amMmMOnbsb dgMnagos onmmgdymon nym @s, MmgmMmE nb-
gmmIshmmgon 3070009096, 98 ©MmML bLobbaob osmgds (gobbbzozgdnm gobdMobo
933gmmoOnbasb) oM bgoms. JgMnaggds 3690mng 333MamMmMONbob My agMabob Jg3-
Mm 030MEOMES bg3d0E3 o B3ds3dnE.>8

dmyzsboma dogomomgodn gboymab, MmMA bogdoMmmnzgmmdn, gobbogyommgdom do-
momd0neb Myanmbgodn, 3MammabhgHnwo nym oMo B0obob 303Yygbgdmab abys o dab-
030b bbgymgdmazn my bbgs Lobob LLbLFgMOL s30LbMYdL, 0MBgE FgnshmMmmMadal dngMm
0939600 390090MmEs 9M0gqdsby o 3nM33b6@gmn yMmngmomdnb smEagqgbodg nbyman
©065009mab Aogbab 898mbgg30803 30, MmammoEes 9690mMng 333™MgmMMoL. 3omboboy,

2 gymobs o Bmbab gMmomgymab babgmBmegods d3gm Jomomym bodsMmomdn, ab. Eognmadznon 3.,
LadgosHMmm Labodommmm 86y ,Mgma” bgzbyMgmdn, mod., 2001, 72.

% 00300033000 3., LOAgoahMMM LobodsMmmmm 867 ,Msymo” bgszbymamdn, mod., 2001, 73, gn®HoMg-
09mM0No: 3939000 8., Bobamgdn bgzbyMym Azgxmadnm badoMmmamdg, gnbmgMagngma M3gnaman, NO2,
0., 1977, 66.

% 00300033000 3., 3683070 ©o Labzgmo Jommyam Azgymgdom badoMmmamdn, mo., 2011, 115-116.

% 00300033000 3., LodgEosHMMM Lobsdsmmmm b3sbgmda, mod., 2002, 100-111.

% mboobn L., 00300033000 3., A3gamMgonmn badsMmmmob IMddgEgds MbsdgMmmagy dombBYIM L3o-
69380, m0o., 2016, 34.

% 00300033000 3., ©3608079mM0 @ LLLFIMO Jommym Azgxmadom bedsmmsmdn, md., 2011, 118.
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Mmd dgmMnggos nb69dmng 333™Mammonb EMML JBMmM ganmmgdymon oym, dogMmod, dobo-
mg00b 30bgE3n0m, gobdMob 333mammdalb MMbLLE oM ymxzams gadmmogbymoa. 60dsb-
©@MOMN30s, MmMA 833™Mammoabm30L MaLbBHNMIENS dodaMmmadgmMN nym dsMo oMM Jom-
0o Aggamadnmo bodsmmmab dnbgE3nm, 8Md39E gm0 LLZMIYMN LOdYsMmmb dob-
dbhodom (Bso dmmab s6hogym LsOgMABYMBnE). dsMMMALOFYMgdNL sMbMymgds 30,
130639mgb ymzmobo, 830003mmdaby s AMME3aMa3g0g0nb gdnm bpgdmeo..

dnybgmogzo 0d0bs, MMI sEagb0mo dommnmaLsgymgonb 3MmEgbdo dgnshmmob-
[8mdMmoggoamalb Mmeb dgMmnggonb bgmagbymods s sMmo dnbo adymgds BsMIMsagby,
Jomoym abhmmaoym bobsd3znmydn vd3oMas, MMAT gogaMmmnbamydgmn Eobsdoymab ho-
©960bL d90mbzg3090 DMRx9M 0dyaadam dgMmaggdsE dmaboams mgdab homgzno. *°

d9M03900L 3MmMEqLn Jommygm A3ggmadam bodommaomdn bodb yb3edL Eedbsdo3zal,
abb3zgM3mMNby o LOBMZOEMYONL shoygMm TMboBamgMdLL, BoJHgonb oEa76oLby @O
3MmEgbdo Aommymon 30Mydab dogM TmBMEoxmn 0bxmmdsEznnb obsmadb. B0sbanb
900y96909mo0 30Mn 3oLbnbAZadMMALL NMgdL dnb TogMm Aogbogmn Esbsdsygmabom3znl
©0 90030 OBIMIMYOgMNLIM30L F0Yygb903em B0sbL. gb 30 IMBsb0gdAL, Tnhg3900LY ©O
M906hH9aMoEnob Ladyomgdeb ndmggzs, Mol sEEgboma FomALogymgdnlb dmozeMmn
0090600. 3800M6, yzgmodg 3608369mmz060 onbiz ob oMb, MMAI E@ab - XXI Loyglybob
Mgom0OsdnE 30 — bL336YMO sEaMMOMNgn LodoMmomon 33Mo3 3MEbsMNY O goM3399M™MN
HmbLYMMIdEN0M, BogMdd sMbydmMOsL FonbE gobsgmdmdl, MabsE 2015 Benab 20-30 n3-
60bab Lozgmg-gnbmamaggnymo 9gdb3goEnab EMmML bymbob Mbosbaby s gnmman -
3003830mab 0gMm sMmagmmo Mab3MbEgbdHnb godminmbazei 3boymab. Ji3mMm d9¢H0E, go-
dmgznmbgzedn dmbobogmyg MaLb3MBbEYbHhmo YamMozmgbmods, MmagmMmE 333™a3Mgdn smbnd-
60396, , 0300 65MIMOE396L A3gxmgdomn Lodommnmnb bygmddmzebgm dmdMmnggdgm-
dmbodoMmoygL“.50

4, 000396000 domoOIMILozymMgdab gobzomamgdab 3Mmagmodgdn

33m930L m9dshn3nob M33mbadMabom, bonbHhgMmabms 30LsYOMM™M dEEgbnon doMm-
00m3dbogymagdal gobznmomgodnb nd boMmadn3dy, MmMAmab abhMmMas bym MedY60dg sm-
By3mb dmoEe3L, @MabeE oJhngMo 33MdgemaolL LEDM3MIONL goBMNMYOSL O, MMDT-
mob dmdbMygddal boggmamoa B3mamn d9ndHobgb o8 nbLEHOBHIHOL bgmobms sMEE906sLY
o 3ob30mMyxdsdn. Lobgmdbogm 0bLEHOHYHYONL odngMgded o FMOdMNdIENNL
9039000 goM3399m0 gogmgbs dmobmnbab smgngbnmo doMmmmaAbogymgdnb 3MmagMedg-
00b HMOBLEIMMBNMYO5DY. dEE]b0MTd FoMNMALOFYMY03d BM3YboMgds nbN3nEOLY
©o LOBdMZOEMY090Dg goo3dgmy, MMy gogMmizns, Mo bMmom dom. XX Loy3nbab 70-006
6mgodn Aopamgdymo 99L39MNAg6MHg00L MVbsbIsE, MobsldgMmag smEagbnon doM-
00dbogymads gobznmamms 30806, MMEYLoE abodogmab Asdabo 30Mydn blwgdme-
696 03 30M7dL, MMIgMmMoE Bomn JAgEadab godm Bnobo noasm. nboba LoydMMOEL6

¥ @abzmomadom ab. o3n0d3000 3., BMBbMEMOBNgON: Eo658omn s Labzgmoa Jommym AZggmgdom
Loadommomadn, M., 2011; Lobodsmmmm MmMmgobndozns o 3MmEagbo Jomoym Azgamgdom bLodsm-
momdn, Mmo., 2004; bodgosmmm bobodsMmmmm b3sbgmdn, M., 2002, badgoodhmmm Labsdsmom
36y Mzgmo byzbymamndo, md., 2001.
60 mbnobn L., 00300033000 3., A3gamMgonmn LadsMmmmob IMJdgEgds MvbsdgMmmagy dombBYIM L3o-
69mdn, mo., 2016, 8.
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©060d09mnb 399300 BoMIMAMdnma s630MNA30mMEYdYmMadab dgbobgod, 085dYg, Oy Mm-
3MM oBIMOMEB96 0©1dnabgdn o MmgmMm dg0dmgdmEs o0 B0obab godmbBEMMYd..5
MmLBbyMO s 3Maybn B0xMNMdHY6, MMT OMOMEYOYIMTS O EOBIMIMydYMTs d9d-
™m900LEg3aMe® bagmomm dmmadamozgdsdn bgohMmaomyma Tgbodg 30Mnb AsMmzom 3b-
©o dmobgmbmb gMmmBobgmmab LoydoMmn dMBbEoMBY. 88 CMML om3zamobBNbgoM PbEY
ngbgb MmammE dbbzgM3mab BH3ngnmon, sb3g39 8d608s30L bMONYMgOS3. odb5do30L
oMadagmoseymo LodMad3gbbogom obodMeyMxds OmENndnb dmbEob bLoboom bdoMo
bgmbL 36ymob dmmodoMozgdsdn dmbobngmyg 8bofmgms 98gmadn Jdgwgoqdab gobbmmin-
9mg0sb. d9m0bbdgdalb d0mbBy3090 obodogmnm godmbagyma dohaMmnomyma BaMmsmab
060dMoMgds3 dgndmgds 3608369mmze6 MmMmMmL sbMymMgdaL.52 88330Mn JnEamads -
6odogmnb d0doMmm MOENIdMIYMA® gobLbb3o3wgds baobbab LodoMmmeab bobHgInbLLgb,
MmImnb dmozamn 30Dob0 ©ed65d030b 0bHNRNE0MYds @ Bnba Eobgoo.

bogomme T0g30Ab0s dbY39 Tg39bmm Moz30 HIMINE ,omEagbnmn ToMmodbo-
573mq000L“ 6oMAMIMONL obHMMNSL. DMBse oAby, MMT gb HoMdnbo 3nM3zgmoE
1977 6gmb godmaygbs smogmty 9amsedds maz30b bhodhnado: ,,MmabdhoMEnob domdo: 3MYo-
Hhogma Mgbhobyenos®,® mydEs YaMmomgonb domds oM Pbe aMmAgh ob goghog, MmD
ombndbymo HgMdnbo smdgMmd gamodnb dngMm godmygbgodym 0dbs osbmygdom 20
Bnom oMy, 93madob BysMmbL smEagboma oMLy adob HgMmdnbmob dndom-
09000 2005 6gmb dnoz3mns 96 L3gdHMBTs 1955 Bymb godmEgdym 60gbdn ,Lodomm-
m0abmonbo o Lodommmab dndoymo EmMmIHMmnbe“.* o3 Bogbab TgLodsdab B6oBngndo,
LoEOE gobbnymae 3ogzdnMma LodoMmmombs o LayzoMmymb dmMmab, 330mbyomodo: ,,..
abmmm@ 0039600 doMMBbogymadsb dggdmons 030b gogamgos, Maboi 3obmba 39Mo-
LMEIL 3os3dgmgdL. dob Fgndmans Pddndgban gMonmodab dmdydgds, MMAMabgsbolg dmgman
393MOM0MOs 0(habggds o MMAgmoE dMZsa® LITIMNMNIBMBASL 3EdNsbgoL ImMaL
3M0009Mmonb @MmL d73ng YLoTsMNEMMOs® 8939g3L. bmEnsmymMn LadommmMNebmods
396M3LbMEL 39330Yy3sb6L Mg3aMmoEnaolb BmMANL BIMaMgoL gomMgm, LoEodLzgmm doMm-
0mALLEYMYdaL sMmabonmn MabyMLo oM goohbno B0sbab smboagbo. MmgmMmE dndmonon-
©ob nM33939, bMMME smEaqgbnm doMmomMILsEYMgdaLb 0g3L 3ME30L odmg3znb 3mbdo-
Hhoymo domo .5 sbg3g LoygMoMgdms sandgmd 9amadab 1955 Bomb godmEgdyao Lho-
Hh0o ,.3M90Mh0gma Mabhohyzns: dobo 8gb3gdo gbogmmmansdn, Mamagnsbs ©o badsm-
0omdn”. o30mMmab odMom, 396mmmgoab bEgMmdo Mabmzgosmodsgonb glmm-gMmmo
dg00m@n, MmdgmoE 990mJ09gdsb ImobEgblb ©odbodo3g 30M90B7, oMmab 3Mgohnymaon
M9LbHOHYE00 O 839090L L3306, MMA FoMoOMALOEYMadsL 093L sEaabnmn gangdgb-
H0. 003360m FoMmnaLagYmgdseb dgndmns 03 MaBYMBBNL godmbB3930, MoboE 3obmban
396M3LbmEL dMobgMmbgdlb - dob dgydmos, IMadndmb Y39m™madg MBS FMNEMOS O Foo-

& Walker L., Restorative Justice Definition and Purpose, 603680: Restorative Justice Today, Practical Ap-
plications, Van Wormer K.S., Walker L. (eds.), Sage, Los Angeles, London, New Delhi, Singapore, Washington
DC, 2013, 4-5.

62 Kaspar J., WiederguTmachung und Mediation im Strafrecht, Miinchen, 2004, 3.

6 Eglash A., Creative Restitution, The Journal of Criminal Law, Criminology, and Police Science, Vol. 48, No. 6,
Northwestern University Pritzker School of Law, Mar.-Apr., 1958, 619-620.

% Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative Justice, 2010, Matthew Bender
& Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4" publishing, 22.

6 Eglash A., Creative Restitution, The Journal of Criminal Law, Criminology, and Police Science, Vol. 48, No. 6,
Northwestern University Pritzker School of Law, Mar.-Apr., 1958, 620.
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mabmbL 3ME39; MabHobHYE00L CMML Esdbsds39d A3960 obIoMydnc ybwo dgdmb nd
B0ob0b 3M3396L0MYdy, MMTgMNE aBIMIMYOYML F00EL.% gamodn obsdoymab ho-
©960L 9509300 ©DIMIMIGOPM d33N3690L 039M3690L Mo300 ObsdsgmMab Asdwyb
30M90Ls o 0L sbemMdMAoL, 03 dmEBn30m, MM godmMB339m™n B0sbab godm, FomsE oJ3m
FM0mm0o900 dmbodydgogmon”. 93madnb mMabobdo®, obsdogmnm adMIMYdYMN dEo-
00069000 339330 dM0Ee3L dom, 30LsE J3gsMm B0sBN FNoERY, PODIMIMgdyMNL sbeEnmMo-
®300L, 0b939 Eobsdogmab AsdEYb 30MLY o dnb sbMMOMYdL. sEagbomn FoMmmabe-
57900 00 930600306 9MME LB33DdMOL, MM v0Y356Mb Mv3n bganda, 3obbabBZgOMMOY
000mb domon boggngmab godm s dmndydmb gMommdydn.®7

M930030M39Mo© sandgMd 93modb dnohAbs, MMA ,omEaabomn dommnmabogymgds
©o DoMmamab obodMmayMgds, nbg3g MMmamMmE dnbo MMo s HIMBHN30 - ALY o Lobyg-
o0, - 330M39m3b ymamobe, ©adb5803990L gbgdo. 690abTngMmn LaMmagdgmoa, MoboE 9g99-
o6 @oBa-Momydymo 0mgdL, sMab gMmagzeMmn dMBYLN, sdshgdomo Lamggdgmon, 8og-
Mmod oMo 3MM-3gLbob gymn“.8 890amaddn, sEagbnmn Fommmabogymgdolb gobznmo-
M900LMob gMmo, Tobomgdo gobwo b 8dM0E, MMT EedBIMIMYdYMa0Dg BDMYB3s od
dmdmomodnb 396hMomyMm bogznmblb 850®ag6L.%°

ommgb ymmzgmo o3bogolL, MmI dbmymomdn smEagbomo doMmmmMALsEymMgdab
3963000M900d0 3. 973ML y3z9medg oo B3momo dojgdm3znb. ms30L BsdMMAdo - ,om-
©3960m0 domonaLogymgde” - B33MAs sbgmon Lobab HBNBENS TME3EY: ,060ddxMb
B00b0 IMag3b 0©adnobgdabm3znb s JMNNgMMOg00LbM30L. dEagbnma dommnmaAbozy-
mgds Jabnb yzgmoxzmab godmbBmMgdab 30MEdym™Mgdab nbgon gowabyzghnmgdgdnb
dngdabab, MMAmgdoE bgab 36ymogb ymmngmomdgodnb smmagbsb, 89Mngndobs @o om-
60796909 mdab d93Md6900L gobznmomgosh, domommadbogymadnb 3MmEgbadn dmbobnang-
mOL EOBIMIMIOYM™MN, LOTIMMNIMEITMM3]30 S LOBMZsEMYs.7° BoMToBs gb sMbBgMY
MmmgmmE 3MmMEgLbo, MMEILaE 3MB3MIDIM obsdogmdn Asmmyma yzgms dbomy nz3Mo-
0900 030L 9MOIMOMN3Z3® ZoabobYy39gho, My Mmamm goxdime3wbgb @obodogmab dg-
©9390L o 3oL gogzmybob dmdogzomdn. s3HMMAL sdMom, FoMmmomns, o8 gobdoMmbgdob
3063MEmMos 3093 dMogzomabMmngas dgboadmadgma, dogMed gL LMYmas LozdoMmobny
90bn ¥YbdznmMboMydnbamznb.”” doMmbnb Man@o 38(H303g0s, MMA sbama dm@gmab d90-
0b393000 ,,0000807mMBg MgognMgds s 0gb6gd0s 300093 IRMM ghHn B0sbob IMIHobo mMmoa-
39 dbaMmobm3ab, oModgm dgbodmgommodnb goMamaddn yzgmoxgmn 36w@s golzgmnogb
090bom30L, Momo dMbEIL FEamMIsMIMONL sEE96s. LODMZOEMYOs bTdMYOSL bov3oe-

6  Eglash A., Creative Restitution, The Journal of Criminal Law, Criminology, and Police Science, Vol. 48, No. 6,
Northwestern University Pritzker School of Law, Mar.-Apr., 1958, 619-620.

¢  Walker L., Restorative Justice Definition and Purpose, 603b8n: Restorative Justice Today, Practical
Applications, Van Wormer K.S., Walker L. (eds.), Sage, Los Angeles, London, New Delhi, Singapore,
Washington DC, 2013, 5, gnynfgoyamno: Eglash A., Beyond restitution: Creative Restitution, inO Hudson /.,
Galaway B. (eds.), Restitution in Criminal Justice, Lexington, Mass.: D.C. Heath, 1977.

* 0d39,7.

6  Walker L., Restorative Justice Definition and Purpose, 603b8n: Restorative Justice Today, Practical
Applications, Van Wormer K.S., Walker L. (eds.), Sage, Los Angeles, London, New Delhi, Singapore,
Washington DC, 2013, 7.

°  3ep X, BocctaHoBMTenbHOe npaBocyfaue: HoBbIM B3rnsg Ha MpecTynfneHne u HakasaHue, ,CynebHo-
npaeoBas peopma“, Mocksa, 2002, 64-65.

" Marshall T. F, The Evolution of Restorative Justice in Britain, 39Mbsm3dn: Restorative Justice and
Mediation European Journal on Criminal Policy and Research, 1996, 38.
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BDMOL EOBIMIMadML o LOFoMMVMEIMM393L o30LbMYOL 3sbybabadggdbmmdsb, Mm-
99mbog dmgmbmzgds Mgdamognnb gobbmmEngmgds. o8 MML ygMmommgds 3bws 90g9-
39L oMy Tampm J9wgaL, oMedgE domnobo@ 03 3MMELAL gobznmeMydol, MMIgmdong
0M0aM07mn 096900 MMamMME oBIMamMadmMab, obg3g9 LodsmmamEsdmmazg3nb gmdbm-
0900 ©o d@adnsbyMmo 096900“.7% sEEgbomn FomaMAbozymadabmznb sMbydocmn d603-
369mmdy 0930 MmMammE 3MmedmMMeEnym, sbg3zg dmbsbomgmdom 3MmEgLL. sagbomn
ombnbdngdgonb ggoMmamgddn bbzoms 8909090600 359300 adMIMgdymon 3nMmgon yb-
o 0Yy3696 sgdhoymo dmbobamggodn o oMo 3oboyMmn dndmgdgon.’

3ogfmm dmozom Mmmb sbMymagdb Lobbmab bLodsMommab doMmoMabogymgdab
bHMH930900L, Logmmadmmabm 6gbgo0b, LAHsbsMHgdaby s My3MIgborngdab d907-
00390000. gogmmb LHLbEIM®HIONL BnbgE3nm: s0Eaaboma FoMmoAbogymads ndmg3o
3obybL 3MNBnbomyMm 393009 LOBMZMYONL, 3BIMIMYdYMONLY O 36585399000
dmmbmzbnmgogo0b adsmsbLydnL gdvom. ab oMmab gobznmomMmgdomn 3MBEIRENY, Mm-
99m3o3 6oMAMAZs gobbbzezgdyman 0bhgm3MmgbhoEngodn bbzowabbgs 439Yysbsdn, 3MbEIR-
309, MMAgadgE bMymo 3MbLYBLYLAL BomBg3s ym3zgam;mznb 39M bgMbrgds (2006).”* 1999
6gmb g3mm30b LodgML dnbabhmms 3mBohghds 89ndydozs MY3mMIgbooins dgNnaEnnb
390mygb9060L dgLbobgd obzomo obsdoymgdnb MmL. n3s39 Byb g3Mm3e3dnMBd V.-
3306060LY ,oBMIMxOdYMOLY o 83653530L TFgENoENnby O sEEgbomn FoMmmmAbe-
$3m900L 93MmM3Pmo amMmydab” Asdmysmndgods. 390939, 93MmM3o3d0M3s dnomm 3o6mb-
0g0mMmoy, MMIgmoE 0035mnbB069go®s smEagboma dommmaboznmadab godmygbgdob
Bobomnbydob mogz30Lb 693M 9399y69080. 2002 Bomb gogMmb g3mbmTngyMa3s s bLMENe-
anyMmBs bodogmad (ECOSOC) dongmm ,Lobbanab bodsMmomab bsgdggodn sEagbomn dsMmom-
dLozgmMyo0b 3MmaModgonb godmygbgonb doMmomomon 3M0bEN3g00L a3meMaEns”, Mm-
0gmo@ 0990890539070 oym oMy oMM s©agnbomo daMmmnmabogymgoob gmmdsmym
©mbg%g 3odmygbgonb Bobsbomnbydmo, sM3gE sEagbnmo doMmmmAbygymgonb dnc-
3m3g00L Asbammozo Lobbanob LodsMmomadn, nbg, MM oM EIMM3gxMOYM EIdBMMY-
09m0oby O E8d658030L JRMYd500.7°

dbmgmomb bbgswabbze Mygnmbdn IMazomon 3Madnbomymo Lohgognob owogms
bmME0gm©gds sm©aggbomn doMmomadbogymadab 3Mmamsdgdab bodyamgodno. 80 3Mmg-
Mo0900L Bobngno Asdmysmnds 3330M0 FMbobmgmonb bombgdab hMmoogogmo 3ym-
H3M0ob gogmgboom. smEgqgbomn Fommnmabogymgdnb 3MmMamMadgodn olde3dnMmadymny sm-
039600 3MmMEgLoLY O MEE)bnm 89wY37006. sEaaboma 3MmEgLbo ggmabbdmodb
©060009mmob dgdbgommosdn dyma3n Y3z o0©adnsbob AsddsLY o BoMImJdboman
3MmOmMgdnb gosgdmsdn 875953l (badsmomnsbo s dnyzgmdmgdgan 8gbsdg Bbsmab)
0dhogm dmbobomamdob. smagbnmo 930930 30 dndsMmmymos smEagbom 3MmEgLbdg

2. Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative justice, 2010, Matthew Bender
& Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4" publishing, 23.

? Takahashi R., Restorative Justice Almost 50 Years Later: Japanese American Redress for Exclusion,
Restriction, and Incarceration, 60gb30n: Restorative Justice Today, Practical Applications, Van Wormer K.S.,
Walker L. (eds.), 2013, 227.

7 Walker L., Restorative Justice Definition and Purpose, 603b30: Restorative Justice Today, Practical
Applications, Van Wormer K.S., Walker L. (eds.), Sage, Los Angeles, London, New Delhi, Singapore,
Washington DC, 2013, 7.

5 Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative Justice, 2010, Matthew Bender
& Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4 publishing, 27.
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d0mbBgnmo d9mebbdgonb dgbmymgonboeggb. 08 d98mb3zq390d0 njboM®gds bodsMmom-
©o3MM3930L 3Mb3MaMmn dmgddgndqdnb ™obdndyzMmmods, Mmdgmaig ggmmabbdmadb
abb3zgM3mMnbM30L dnygbgdymo B0sbaL 8b63dMYMYdL s LdoMmemEsdmmzg3nlb bm-
30smyMm gomMgadmEzedo Ma3ydHo3nnb smwagbab bygmdgbymodsb.

00336000 oML EYMYd0oL gob3znmoMgdedyg LOdds doMomods 3MMagMedsd
0mobnbo gogmygbo:

+ 30M39M0s Y39madg go3mEgmgoymo dbbgghdonbs o bLodohmopEsdhm3zganb d9-
hnggonb 3hmgheds (Victim — Offender Reconciliation Programs — VORP), Mm8gmoa@E 36mon-
mns 9g3Mgm3g ,8bb3gM3mabs o LodsMMBMELIMM393900L FgnsEnab* bobgmbm-
©9000 (Victim - Offender - VOM). 08609g@Mm3y godmygbgds sbgmn bsbob Igbzgo-
M900bo, MMImMydnEg 0dgmEb96 ndab LOdYoMxdsb, MMI EBIMIMgdYMbL LodoMmom-
©o3MM3930b0mM30L 39bLB obsdoymab B9aMJdg9dy, 30M39mMa 1974 Bgaab gandoMadn
(0980 mbsmomb 3Mm30630380, 306503) oxNJLOMES. 338-0b dgEnsEnnb Laznmbyddy
0m0ydo39 30M39m0 3Mogdhndmbgdn o T33mMa3Mgdn 0y3bgb 3mzoMmo Bjg3Mn, MmO
3mabgbn o doMmg3 yddmgnmoa. Jadmanmds dmgmo Mogo bHaH0gdnbs o 603bgdnb LoMn
009dm360 oBsMamgdmbs o ©e060d539L dmMab FgnoEnsb, dom dmMab dogomo-
Mn30 obodogamolb 890mb3zg3000 sbgmn 3MmMamMadgdab godmynbgdob gobdoMmbgoobs o
3933009080L. B33M0 o 3Mabgbn, MMAMYdoE MazoeE 396mba®gdab gMmobEHnobymo BHfme-
©oEnob 000@93Mgdn 0y3b96, 080303900906, MMI dgddomohom FobizyMbgdnboznb
LEMI®3330 BbsMygdnb bgmBgBymdab 3ymbom, 53amgLbNsdg EI®YdBgOm [Lagimgbom]
30 930079M9L 89080b393580 LOBDMBSEMYOMNZ 3BMDY EIRYIBJOYM [Loamgdm] 3MmagMadgdL
JIRmm dgho 3mHgbznomn 3gmbe, 300Mg LobymMabogmb dngMm G9Eagbnm 3MmgMadgob.
LODMBIEMYOMN30 [Lomgdm] 3BMa YRMM Fghom PBYMOL bgmb EOBIMIMYdIYMbLS S bo-
oMM Esdmm393L dmMmab dgnsEnnb gobdh3nEg0sb s (n8nb dnybyszs, MmA 8gnd-
agds J@mm dMmashg3500 nymb), babymzgmos, 3MmamMsdgdab MMasbndgds LEMMgE o3
39001 gobbmmEzngmEaL s sMs bobbeab bedsmMmmemab doMEMALLFHgo0L LnbH9daL bo-
Bogab, o6 bLobbeAb LodsMmmmob oMmBLozyadab LobEHYBob d0gM oxzNbsbLHdYMN
3MmamMmadnb 80bgo3000.7¢ 3Mmamsdnb (Victim - Offender Reconciliation Programs — VORP)
3n0Mm3gma badnmmebg 39Mboab gobbmmzngmgos 1981 Bymb onbym bmMm3ganadn, goszm-
39mEs dngumo 93Mm3ab dabIAHsdnm o dab BomMamadLos dobEws.”

+ 3mEag6nma domomabogymgdalb dgmmg 3Mmamads - ,mzobghn 3mbxyghgbizngdn®
(Family Group Conferences - FGC) - 8909364 sbom dgmasbnsdn o 03dnMgdyamns 93300-
Mo dmbobmgmoab - domMmob HMoNEng0dY. 3MBRIMIBENe Mdwgbndg gmboo 3ob-
bb393900 EOVIMIMGOYMNLY O 65do30L FgENoE3nnbLgeb, dogMad gMmm-gMmn y3g-
™mydg 3bb08bs30 Bogdhns nb, MMT dgbzgMgddn 3@mMmM 890 030360 dMbsBnmgmobL:
00360003000 O OBIMIMOgMNL oM, AsmmMyma sMneb mzobab 693Mgda, dboMm-
©3999M900 s bgmabyxrmgdnb BoMImMIsmagbmaodon.

3MbxgMgbiEngdlb obymdLb ©o 3dm3gds 96sdMoxMgoon LLdbLsbyMab LmEnsmyMo
0mabobyMmgoab 39MLbMBbomN - sMILMYMBMM3zbMs FoMEILLFYWMdaL 3MmmMEnbshymmMo.
993M0 sb0dbo3L, MMT, MoEEsboE MyabyMo 3398YM0 G9b3gMg00L dgmMENM 839000

6 Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative justice, 2010, Matthew Bender
& Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4" publishing, 26-27.
7 0939, 28.
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3o00y39hs A3g9mgdMmn3zn LobodoMmemmb d9333MgMmNg, 88 gmENL BoMgmgddn b
9mbgb ©v8608530L0M30L dmnoba gggdnb d9099303908, MMIJMNE, doM®s DoMaab

000DMoMydabLy, dmnEo3L 3MI396300LY o BMEEgM LLLFgmAL gmgdgbhgoL. sbgo dgb-
3900M90%9 dgLodmgdgmNy dMIMBY TMEML33Md39003. LanbdHamMmgbme, MMA ggads dgbzgc-
Modn dmbsbomyg yzgmo 3nMob dgmebbdgdnm nboo 0gbgb 390039600, BIMIMxdYMD,
03860385390 96 3mmoEngmb (3Mm3ymmmb) 89ydmns, sOMM3mML 0d 398mbig3sdn, oy
MmIgmNadg 930oymMmBOMy.”8

+,,80hm0dbszn0900L Fhggon“ (“Sentencing Circles”) smagbomn 89b39M9dnb dgLsdy
gmmdoss. nbobo gabymon bLoyldnbggdab 80-006 BEgddn 3nM3gmMo odmhAbpbgb 3060@adn
o 9837db50MEb96 30b65ab 33300M0 bognbgdab doMmoBboznadal sdMMNgzgbym 3o3g-
00L. 08 dgbzgModn IMbsbagmgmdab domgds dggdmans dMbadsMmmMgL, 3mEnENgmb, 8-
3m3ohg0oL, 3MmosEnnb MxynEgML, adIMIMOML, EFBSMIMYdIMD, SEZNMMOMN30 01]-
90L 693M70LY O BMIMBOEE]bmMadL.”? 306 6gLo o LHMMB30 YgMOMYdsL vdob3znmdgb
03 goMgdmndody, MmMI 6M9qd0 YoMymxEs 3MHMBgLoMBsmMgdab dMBM3MENLL, 8y35mMmdYg-
L0 bygBnLLb3MT0n NbBMMTSE300L M3IMEYBMOSLY S boMmabbL, dgbadmydgmb bNE
obamon 3Bg00b 3Mgshngm dogdasb, b 00dab sdmgzms 3obybobAggdMMONL FodnomMgdsb, Bo-
obomnLYOS 836535300 AsMMPYMOLL, 3YmMabbIMdEs dIMaMadymab dmbsbomgm-
03L 3sbshgbob godm@ebab 3MmMEgLdn, Jobnws 3MBLAMIYIBENYM aMadmb. BMoymo IMEY-
0 d9LodmyogmMb bNnY, Y39maob 93909bo gogam dommnmaAbogymgodab bobhgdob dgdM-
13900, s833MNMYd©s babbmab badsMmmeab bobhgdob mIyLL, §bdsMadmMmEs Ladmgsm-
900b MyLYMLYdOL IMONENDY0T0 o bgmb yByMOEL dEaNMMOMN3500LY O 3obonb byg-
mobyxamgonb moMmydymadgoab 89MmBydsb.8°

00396000 domnmadbogymgods bym yemm 39¢ J33Yysbodn begds gMmo-gmmn 3mb3y-
M9bhymo Foamads abodogmabs o Lasdbggmm Fammnmabogzymgdab dndsmm, MmDg-
™m0E M93moMYMa@ 3obobamads LobodoMmmEMmydaby s 3obmbBIYdmMgdab dogM. 899-
390, bobgmabyxmgdm Lobhgdgdo dbsmML 1g9M9b sEaabnmn FommALagyMgdob 3Mmg-
009000 3ob30mM3MxddLY O FoBIMMMIOSL. bmMmEngmMEYds LOZebmMbIEydmm EF3mNMY-
0900, Mams dgLbodmgdgmo gobgb smEagboma FoMommMALsgymadab Ahommzgs 3obmbI®YO-
mmosdo.

5. ©sb3360

3339300 gboym, MM sagbnmn Fosmmnmabogymads 3ogmoOMomdob yonoabo
39Mamnb gobdogzmmodsdn nym nd3gmgbo ©o Yy3gmady gozmEgmadymn doamads dbbggm-
3bo ©o bLadoMmmomEedmMm393L dmMab 3mbxymag®mgdab oboMyagymamgoms. dom-
00dLoFIMad0Lb dEaabnma 3MbEonENgdNL BgLb3gdn FMAENbaMgMOL MmgmMmE abos-
mymo, oby sMoEabozmMyMn HMOENENIONES6. 89Lsds30bYE, FoMMmMAbLEYmMgdab dME39-
bomo ImEgmnLO3gb ©odMYBads d9330dMNs 0M30d3000 MMIMME oMo boznMadab
39039006 30MPYDYOS O M MMaMME 0186537MM39 93MmJab gobmgbo nbbdHNHIH. oM-

8 993hn 3., 00©39b0m0 FoMNMILFImMgonb 3odhams 60gbn, Mo., 2011, 52-54.

0939, 30.

8  Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative justice, Matthew Bender &
Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4 publishing, 29.
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336000 domnMALagYmgoab gob3znmeMmydab BoboMmg abHmMogmno dm3mgbgdab dgbbos-
™mod M30mMbLANDBM gobows 88 AM3mgbab DML ghodgdn. smbobndbagns, MMI smEaabnmn
90MOMILOFIM0 gEMOIMYM EMBYBJ9. goM®s ndnby, MMA FobdY Bgge3m™gbs IMabENbY
LbmazMomb sMogMmmo J39ybab bombms HMeNENg0T3s o BaL-A3z99mgdg0ds, oL sbLY39
396Lb30390M IIWMBHYMIdLY o badsmammadmog bobH9dgddn ngdbs dgdmmgdymoa. Mysmy-
Mo dEagbnmn doMmmaLsgymgdnb gmo-gMmo 8603369mm3060 M30Lbgdss 0b Bagdn,
Mmd dobo Loxyd3zmgdo 3MogdHnzgme® gMmnEMmymo dgndMms Abmamomb bb3omabbgze
dboMydn. dmg 090mb3zq35dn 3Mmamadnb o6 cgmmanb gobznmsemgds bgdmEs sEagbnma
90MmdLogzymMgoab 0©ggdmeb Pdnomm 3Mmb@Hodhedwy. smagbnomn 3MmEgbyoabs ©o
bobbab badsMmoab oMM ALbozyMgdab Labhgdadg o3 3MmEgbydab gozmgbab gosbs-
m0®500boL dgndmnds O30L33060m, MMD sEagboma FammnmMAbLozymMgdob EoMmgn LEMS-

R 009MEI0s o EoMZNL dMbLIBIMI® O LBLILNIMGOMIE 3oMIMIMIMI® Yo NOY-
00 obogn 3mMbEgIREN00.
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Giorgi Keratishvili *

Restorative Justice — an Initial View on the Development of Justice

Restorative justice is one of the most popular paradigms of criminal justice. It is oriented
on the victim and focuses on repairing the damage occurred as a result of a criminal act
committed by individuals or society. In the modern world, the role and importance of restorative
justice is increasingly growing. Over the past few years, international organizations such as the
United Nations, the Council of Europe and the European Union have firmly recognized the
potential of restorative justice and called on their Member States to introduce restorative
processes and further expand their application. Georgia's Juvenile Justice Code was the first to
introduce the concept of restorative justice in the legislature of Georgia and thus reinforced the
view that despite the passive role of the victim, the peaceful settlement of the conflict between the
offender and the victim outside the criminal court and the reparation of the damage (or loss) have
long played an important role in the criminal political discussions regarding the attempts to
reconcile the parties, which is followed by the avoidance of a punishment - a special legal
consequence of the sentence.

The issues discussed in the present paper — the basics of restorative justice; the role of the
mediation court in the peaceful settlement of conflicts in the old customary law of Georgia; the
programs that have influenced the development of restorative justice and that from today’s
perspective are considered to be very important for its further development, and application of

restorative processes — will help us to understand what factors influenced the shift from
restorative justice to other concepts of justice and why we may have a desire to return to this
model.

Keywords: restorative justice, diversion, mediation, restitution, victim, offender, damage.

1. Introduction

The principles of humanism and protection of human rights and freedoms are main issues
of criminal law and criminal process. In this regard, they are gradually improving and
developing. Recently, both the society and the relevant state structures have gradually come to
the conclusion that punitive justice should be restricted within a legitimate framework. This is
confirmed by the fact that through the legislative regulation of the institutions of diversion and
mediation, the Criminal Procedure Code of Georgia (hereinafter — the CPCG) and the Juvenile
Justice Code of Georgia (hereinafter — JJCG) have implemented restorative justice — an alter-
native way of criminal prosecution. Currently, restorative justice is already an important part of
the criminal proceeding. It seeks to integrate all three elements of juvenile justice — the
offender, the victim and the community." Over the last thirty years principles and practices of
restorative justice have become very popular in justice systems around the world. It is worth
noting that the theories of restorative justice have influenced juvenile justice systems in
Australia, Canada, Hong Kong, Israel, South Africa and most part of Western Europe.?

*  PhD student, Invited Lecturer, Faculty of Law, Ivane Javakhishvili Thilisi State University; Judge at Thilisi
City Court.
' Shahovich N. V., DoeR I. E., Zermaten Zh., Child Rights in International Law, Tbilisi, 2012, 348 (in Georgian).
2 see Mulligan S., From Retribution to Repair: Juvenile Justice and The History of Restorative Justice,
University of La Verne Law Review, Ontario, 2009, 139.
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The history of modern criminal mediation in Georgia dates back to 2010 and is
connected with the introduction of the Juvenile Diversion and Mediation Program based on
the amendments made to the CPCG®. “On the one hand, the new program diverts juveniles
from the criminal justice and punishmen and on the other hand it helps to restore justice,
prevent recidivism and promotes the development of the adolescent as a law-abiding per-
son.” According to international standards and approaches, the starting point of the
diversion and mediation program is to divert juveniles from the formal justice system and
create an environment that will help prevention of the recurrence of a crime by juveniles.®

It should be noted that by amendment made to the CPCG on June 21, 2011 the legislator
further opened the door to non-traditional methods® of intervention in criminal cases and by
introducing Articles 168" and 1682 in the CPCG, adults were also given the opportunity to be
diverted from criminal liability in the case of less serious and serious crimes.

In Georgia a new stage in the development of restorative justice began in 2018-2019. In
particular, a criminal mediation program for accused was launched in a pilot mode. After the
enactment of these regulations, mediation represents an independent mechanism in Georgia
and is applied independently of the diversion program as a victim service and/or an accused
resocialization and realization program.’

Restorative justice represents a movement for justice, which provides an opportunity to
restore the original situation with the involvement of the parties and the society; to seek the
way that will help not only a damage to be compensated but also will encourage social rein-
tegration of the offender and reduce punishment — a criminal coercive measure. Restorative
justice is needed not because traditional justice should be abolished, but because in a
particular situation and in the absence of public interest to resolve the problem through face-
to-face meetings and negotiations between two individuals — victim and accused - and when
both parties achieve the desired result not by applying punishment, which is the most severe
measure of state coercion, but by compensating for material and moral damage.

The purpose of the paper is to study the concept of restorative justice and, in general,
its historical origin and development based on the analysis of the literature regarding this
institution. Earlier practices and methods of restorative justice may provide some guidance
for the development of future models. Reviewing the history of restorative justice will also
help us to identify the factors that encouraged the shift from restorative justice to other
concepts of justice and why we may want to return to this model.

3 The Law of Georgia on Amendments to the Criminal Procedure Code of Georgia, N23616, Legislative Herald
of Georgia, 24.09.2010.

4 Shalikashvili M., Criminal, Criminological and Psychological Aspects of the Juvenile Diversion and Media-
tion Program, Thilisi, 2013, 4 (In Georgian).

5 Javakhishvili L., Review of the Juvenile Diversion and Mediation Program, Journal of Alternative Dispute
Resolution - Yearbook, Burduli I. (ed.), Tbilisi, 2016, 179 (In Georgian).

6 Tumanishvili G., Restorative Justice and its Development Perspective in Georgia. Proceedings of the Scien-
tific Symposium on Criminal Science: The Science of Criminal Law in the Development of a Common
European Framework, Thilisi, 2013, 260 (In Georgian).

7 Ertsni I, Javakhishvili J., Javakhishvili L., Textbook of Restorative Justice for University and Vocational Edu-
cation, Thilisi, 2020, 123 (In Georgian).
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2. Origins of Restorative Justice

Restorative justice is considered as a movement for restoring justice that complements
the formal form of justice, engages the parties and the community themselves in eliminating
the consequences of crime, promotes the social reintegration of the offender, and reduces
application of criminal punishment. As criminologist John Braithwaite states “restorative
justice has been the dominant model of criminal justice throughout most of human history for
all the world’s people”.® Therefore, a historical perspective represents a discussion of the
events that led to a re-emergence of restorative principles. The roots of the concepts of
restorative justice are originated from both Western and non-Western traditions. Therefore,
returning to the restorative model of justice might be perceived as returning to the roots of
justice and not as “all healing medicine for sick system” of a modern era.

There are two narratives regarding the history of development of restorative justice that
compete with each other: supporters of the the first narrative describe restorative justice as a
relatively recent approach to the criminal justice, which started in the North American
continent in the 1970s and has become an international phenomenon since then. According to
this opinion, the restorative justice is perceived as a new and innovative system that, for the
last three decades, has managed to influence the juvenile justice systems on the global level;
According to the second narrative, the restorative justice is not something new and unusual
and like the human community, it is the old archetype of justice. As Mulligan notes,
“throughout most of human history it has been the most ancient and prevalent approach in
the world to resolve harm and conflict.”"® Resolving a conflict has always been an important
component of a society, starting from the problems in the hunter-gathering community, which
already used elementary forms of farming and were also engaged in fishing.”

Mulligan provides the explanation by Elmar G. M. Weitekamp saying that in early so-
cieties nomadic tribes responded to inter-clan transgressions through a form of restorative
justice called “restitution negotiations.””> Howard Zehr notes that in communal society crime
was considered as interpersonal relationship. The crime was most often meant to be a conflict
between two people or making damage. In case of damage, obligations for compensating it
occurred — the latter was the most common method of restoring justice. The offenders and
victims, as well as their relatives and communities played an important role in this process.”

8 Llewellyn J. J., Howse R., “Restorative Justice” - a Conceptual Framework, Prepared for the Law Commission
of Canada, 1998, 5, cited: Braithwaite J., Restorative Justice: Assessing an Immodest Theory and a Pes-
simistic Theory. Review Essay Prepared for University of Toronto Law Course, Restorative Justice: Theory
and Practice in Criminal Law and Business Regulation, 1997. The paper is also available at World Wide
Web, Australian Institute of Criminology Home Page, 3 <http://www.aic.gov.au> [21.06.2021].
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In case the members of another clan were engaged in thievery or murder, the elders of the clan
organized negotiations between the clans, which resulted in some form of compensation to the
affected party. In this way Blood Revenge and other violent actions were avoided. Weitekamp
concludes that restitution “was probably the most common form of resolving a conflict in
acephalous societies.”™ H. Zehr explains that reconciliation following the conflict resolution was
carried out in the framework of the family and community; elders of the Church and community
also played the leading role in resolving conflicts and they were responsible for all entries
related of the reached agreement. The execution of justice, first of all, was based on mediation
and negotiations and not the use of laws and making the decisions compulsory.”

We should also take into consideration the fact that justice in communal society had
serious shortcomings. The methods for determining the guilt in arguable affairs were willful,
inaccurate and did not provide any guarantee for justice. This form of justice was the most
successful in resolving disputes between persons at the same stage of hierarchy. In other
cases, the communal justice could have been disobedient and severe.” Communal justice was
also a heavy burden for the victim, as investigation of the case dependes on the initiative and
material means of the latter. In spite of this, in communal justice conflicts were regulated by
negotiations and compensation — maintaining relations and reconciliation took the first place
in communal justice.”

The details of restorative justice‘s implementation in the justice systems of the early
societies is documented in a number of other historical sources, many of which indicate that
punishment’, in today’s sense, was the exception rather than the norm™ When talking about
the historical origins of restorative justice, scholars often cite codes from ancient societies to
support their claims. In their book Restorative Justice, Van Ness and Strong provide a few
examples from ancient Babylonian codes. including the Code of Hammurabi (C.1700 B.C.E.).”
The Code of Hammurabi is one of the first examples of a written legal document that shared
the practice of individual compensation. On several occasions, this served as a substitute for
the death penalty.® In addition, it prescribed restitution for property offesnses.?’ Other
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ancient Middle Eastern codes required restitution even in the case of violent crimes. The
Sumerian Code of Ur -Nammu (C.2050 B.C.E.), dictates: “If a man knocks out the eye of another
man, he shall weigh out 12 a mina of silver.”? In addition, in the Iliad (Book I1X) Homer mentions
a case in which Ajax criticized Achilles for not accepting Agamemnon's offer of compensating
the damage. Ajax pointed out to Achilles that even a brother's death may be compensated by
the payment of money. The two segments needed for the enactment of the criminal norm and
the fulfillment of the goals — guilt and punishment — were originally related to payment, i.e.
compensation for damages. It is worth noting that the word ‘punishment’ derives from the Greek
word pune (mown), which means an exchange of money for harm done, while the word ‘guilt’
may derive from the Anglo-Saxon word ‘geldam’, which means payment.?> Based on the ancient
Hebrew Law, Van Ness & Strong argue that “shillum”, “the Hebrew word for “restitution”, comes
from the same root as “shalom” which translates as “peace”. According to the authors, this
linguistic link supports the notion that the aim of ancient Hebrew justice was to restore peace
by restoring wholeness.?*

Howard Zehr also agrees with the above view and notes that “shalom” is a core concept
which is essential for understanding the biblical notions of law and justice. The traditional
translation of the word "Shalom" is peace. This is only one meaning of this concept and does
not include all the richness of its meanings in the ancient Hebrew language. " Shalom" means
order, a state when there is harmony everywhere.?® Based on the views of Perry Yoder and
other Mennonite theologians, Howard Zehr describes the three dimensions of Shalom, which
include: 1. material or physical well-being; 2. right relationships with other people and with
God; and 3. moral or ethical "straightforwardness," referring to both honesty in dealing with
others and moral integrity or a condition of being without guilt or fault.?®

Based on these meanings, Howard Zehr concludes that "Shalom" is peace, prosperity,
which refers to material conditions of human life, the sphere of social and political relations
between individuals.? The author thinks that the word for paying back (shillum) and
recompense (shillem) have the same root word as shalom. Compensation was an attempt to
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restore order. "Compensation" was sometimes translated as "reward" and meant satisfaction
rather than revenge.®

In the same paper Howard Zehr refers to the phrase “eye for an eye” mentioned in the
Old Testament for several times, which expresses the essence of Biblical law. The phrase "eye
for an eye" meant a certain restriction and did not represent a call for punishment. The
German theologian Martin Buber translated this phrase as “eye for eye and tooth for tooth”,
which, as Zehr thinks means to bring peace through compensation and aims at maintaining
the balance of power between different groups.?® Herman Bianchi particularly emphasizes the
fact that neither Roman nor Greek languages had a word for crime or punishment. The most
widespread anachronism regarding the concepts of justice is probably application of the Bible
and Jewish law to justify the punishment. For this purpose, the phrase "eye for an eye" is
constantly used in the Old Testament. Many believe that the theme of the Old Testament and
the Hebrew justice is mainly devoted to punishment, which has served as a strong argument
in shaping the existing system of punishment, although the use of the Old Testament as such
an argument is related with serious problems. When referring to Zehr's ideas, Bianchi notes
that the phrase "eye for an eye", which is considered to express the basic essence of justice in
the Old Testament, is mentioned for just three or four times in the text. In addition, not the
frequency with which the phrase is used, but its misinterpretation is the most serious problem
here. In Zehr's opinion, the interpretation of the phrase "eye for an eye" as a demand for
retribution is "oversimplification." Bianchi is much stronger in his censure. “We are here
concerned with a gross example of intentional “error” in the translation of a Biblical text.” As
he explains, “nearly all passages in the Old Testament where English and European trans-
lations use such terms as retribution, retaliation, Vergeltung (German), and vergelding (Dutch),
we find in the Hebrew text the root sh-I-m, well known as shalom, signifying “peace”.” In fact,
as he notes, not only is retribution not intended it is specifically forbidden as the bible
commands “Don’t retaliate, for mine is the peace, says the Lord.” When tribes presented the
constituent elements of society as was the case in the time of the Old Testament, sacrificing a
member of the perpetrator’s tribe in compensation for the loss of the victim from her tribe
was possible for restoring social equality. Therefore, the focus was compensation, re-
establishing the balance disturbed by the loss of a member of the tribe. The idea of shalom -
restoration and not retribution — was central to the concept of justice in the Old Testament.
“Restitution and restoration of relations overshadowed punishment as a theme because the
goal was restoration to right relationships.”®

From historical perspective, for supporting their claims regarding restitution Van Ness
and Strong cite European sources. For example, the Roman Law of the Twelve Boards (449
BCE) required thieves to pay compensation for stolen property and it also included restitution
as an alternative punishment to certain physical offenses; Under the laws of the early
Germanic tribes, restitution was allowed for a wide range of crimes, including murder; while
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the Laws of Ethelbert, a seventh century collection of English laws, included a detailed
compensation plans for the physical harm caused to the victim. Even Anglo Saxon law was
based on the principles of restorative justice.

Numerous historical sources on restitution indicate that “this concept was used for
both property and personal crimes”.® lan Drapkin argued that restitution was practiced in
almost all ancient societies, including both property offences and "crimes against persons”.3
In addition, according to Stanley Diamond's research on the sanctions imposed for murder,
monetary restitution was an accepted form of punishment throughout the whole Western
world.>

The period before the development of the centralized, or so-called public justice is
often referred to as the period of private justice. However, such a term may be source of some
misunderstanding. The image of private justice often includes personal revenge and a violent
response to any harm. However, this does not provide a balanced portrayal of the operation
of justice before state involvement. On the contrary, “the administration of justice was
primarily a mediating and negotiating process rather than a process of applying rules and
imposing decisions.” Zehr suggests that “community justice” is a more appropriate term to
describe this early period as disputes were connected to community and were resolved by the
community. Community justice “...recognized that harm had been done to people, that the
people involved had to be central to a resolution, and that reparation of harm was critical.
Community justice placed a high premium on maintaining relationships, on reconciliation.”
Van Ness and Strong consider that “...goal of the justice process was to make things right by
repairing the damage to those parties, whether the damage was physical, financial or
relational.”*® Hoebel compares the work of primitive law with the work of a doctor — just as
doctors are responsible for maintaining the balance of human health, law keep is responsible
for the social body in good health by “bringing the relations of the disputants back into
balance.”?
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According to Bianchi, it is necessary to reach some agreement on the issue that the shift
from community justice to what we know today as public, state centered, retributive justice
began in the 11" and 12t centuries. However, in the following centuries, “...the old systems of
conflict resolution, repair, and dispute settlement survived, openly or covertly, in many
countries.”®

There is a common opinion in the literature that restorative practice in Europe started to
deteriorate during the Middle Ages and that major changes took place in the 9" century.® It is
also believed that restorative justice’s erosion as a formal paradigm for “criminal justice
systems” was complete by the end of the 12t century.*

Most historians claim that between 1100 to 1500 AD Anglo-Saxon monarchs and Germanic
rulers gradually made the administration of justice a profitable institution by taking away
victims' rights to compensation, and by imposing fines that were payable to the State.*’

It took quite a long time, until the 19th century, before a new model of justice gained
dominance. Whatever other factors may have prompted this change, it is obvious that, at least
partly, it was motivated by the desire for gaining political power both in the secular and
religious spheres.*?

Legal Historian Harold Berman claims that this change led to a “legal revolution.” This
revolution resulted in a new conceptualization of the nature of disputes. The role of the courts
changed and their task was no longer to act as a mediator between the parties to the dispute.
The courts have now assumed the role of defending the crown. They began to play an active
role in prosecution, taking ownership over those cases in which the state acted as a victim.*?

Nowadays, state prosecutors, defendants and their attorneys have the right to participate
in criminal proceedings. The affected party is removed from the main scene. The government no
longer cares about the victim, punishes the offender and fines him in favor of the state budget.
According to Lorenn Walker, as a result of such a change the sense of personal accountability to
the victims of crime in the offenders has disappeared, as this feeling has been replaced by care
to escape the punishment imposed by the authorities.*

It is obvious that forgiveness, restitution, the restoration of the pre-conflict relations are
key segments of the restorative justice process. The origins of such methods of conflict
resolution are to be found not only in pre-Christian laws but also in the Old Testament and
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Sumerian sources. Unfortunately, we do not know how effective the settlement of the conflict in
this early society was compared to traditional, punitive justice. However, it should be also paid
attention that neither the dominant role of the state nor the complete ignoring of personal
interests in sentencing turned out to be good for the society and has become a global problem.
The need for seeking a new, alternative form has occurred. The new approaches to criminal
justice formed on the North American continent in the 1970s, which seemed to push us toward
an innovative system of restorative justice, have in fact brought us back to the roots of justice
that were considered to be the oldest and most common approach to conflict resolution
throughout most of human existence. “Restorative justice remains a promising but marginal
phenomenon in criminal law that is still in search of ‘fundamental principles’.”.*>

3. Rules for the Peaceful Settlement of Conflict and Reconciliation
in Old Georgian Law

Ancient institutions of restorative justice also existed in Georgia a long time ago.
Mediation court was an integral part of the legal culture in the early period of development of
society. It was applied through intermediaries for compensation of the damage and
reconciliation between parties. “When judging the case through intermediaries, the parties
would nominate their judges and the latter would decide the case.”® “As Mikheil Kekelia
observes, the word ‘mediato’ did not exist in Georgian reality until the beginning of the 19"
century. The word is only used since 1802."%

In the "Hsjuli" (legal act) compiled at the beginning of the 19t century in the times of
Georgian kings, both ‘Bche’ (judge) and ‘Mediator’ are mentioned; According to this document,
"decision of the secretaries, Bches and judges appointed locally" is final and does not require
the approval of the king.“® Mediation court was set up for the ruling class, while a court under
the control of the Mouravi and the landlord served as judge for serfs deprived of liberty."*

It is obvious that the parties applied to the mediation court to avoid retaliation and
reach the agreement through the means prescribed by customary law — the imposition of
compensation. G. Davitashvili points out that "in fact, representation of the institute of
mediators in “Georgian customary law", a document created at the beginning of the 19%"
century, gives a reflection of the situation at that time. Article 60 of this document says: “Two
litigants in Georgia do not choose Bche on a written basis. These two litigants, whoever they
are, on the basis of mutual agreement elect two, three or even six Bche, but not more than
that. Either by the order of the king, or of the official of the place they were from, would be
the dispute resolved; the verdict of decision would be written for both parties.”°

I.Surguladze notes: the main characteristic of a mediator and a Bche should be the fact
that they are voluntarily addressed by the parties. References to cases selected by judges
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elected by the parties can be found in various sources. There are various sources that provide
evidence about the cases judged by the judges elected by the parties. According to I.
Surguladze, in this regard, the deed of 1789 is interesting in many ways as the document
shows that the parties had first applied to the king's court but could not finish the case,
probably because one of the parties did not recognize the court’s decision. They afterwards
applied to the Queen for the mediation justice and received the Queen's approval.> This case
clearly shows that the parties required their dispute to be resolved by mediators on their own
initiative; the Queen gave her approval and handed the case over to the mediators to be
peacefully resolved.

Historically, as we have already noted at the beginning of our paper, the main goal of
restorative justice is to "treat" both sides of the conflict and "heal their wounds." In this case,
the state body could not manage to resolve the dispute while the individuals elected by the
parties were able to reach a compromise through negotiations, and both parties agreed with
that decision. According to that source, it becomes clear that alternative methods for dispute
resolution were used as early as the end of the 18" century.

This is not the only case described in the monuments of Georgian law. There are a
number of other facts when with the participation of mediators the dispute ended in an
agreement, even in the case of a serious crime. The customs of Svaneti and Khevsureti attract
special attention in this regard.

In his work “Crime and Punishment in Georgian Customary Law” G. Davitashvili often
applies to the decisions related to the reconciliation and forgiveness among parties. In
particular, while discussing the cases of reconciliation between parties in Georgian law, the
author points out that a number of Khevsurian informators note that in determinig the
sentence it did not matter whether the murder took place intentionally or unintentionally,
although they indicated that in the latter case reconciliation was easier. Reconciliation in
Khevsureti did not imply full forgiveness and release of the offender by the victim. First and
foremost reconciliation meant that the victim agreed not to seek revenge and to receive
compensation for a definite crime in return. The payment of the compensation would be
followed by a reconciliation ceremony between the parties.>

“Rjuli people’ were actively involved in the execution of the sentence. Upon getting
approval of both parties, they go to the party to whom the payment is due, receive a 'drama'
from him and take it to the victim." >

G. Davitashvili notes that in case of an unintentional crime (including murder) in
Svaneti, like in Khevsureti, it was relatively easy to persuade the victim's family to refuse
revenge and to agree to reconciliation on the basis of the sentence passed by mediator
judges (Morves). For final reconciliation, it was necessary for the offender to pay the victim
the compensation imposed by the Morves. In Svaneti, in case of unintentional murder, the
community of the gorge, or the community and village, was more actively involved in the
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reconciliation process, as in such case there was less need to keep away from the family of
the murdered person. Obviously, when murder took place intentionally, the community would
refrain from participating in the reconciliation process and would keep away from the family
of the murdered person. As A. Davitiani notes, Khevi (community) “would never allow the
family of the murdered one to take the blood revenge for an unintentional murder, run
directly after the murderer and kill him or any of his family members." Informator from Kala is
much more categoric: “unintentional murder always ends in an agreement, in case of
intentional murder it is much difficult to reach an agreement, which is preceded by a great
mediation."> As soon as the mediators completed their secret meeting, they had a mutually
agreed verdict. In most cases, the announcment of the verdict and reconcilation of the the
parties took place at the same time. The verdict was announced in the family of the offender
where dinner was prepared with the purpose to reconcile the parties. Here the victim was
given the prescribed amount of money and gifts.>® The judgment of the mediatory court is
obligatory to be enforced, the Svanetian custom does not recognize facultative nature of the
decision and this rule is still preserved.”

It should be noted that the similar situation is observed in Adjara. In Adjara, too,
reconciliation was easier in case of unintentional murder; and, as informers point out, blood
revenge was not taken (unlike in case of intentional murder). Both in Khevi and Pshavi
reconciliation was also easier in case of involuntary murder or wounding.>®

The above examples show that in Georgia, especially in the mountainous regions, it was
not a priority to punish the offender and impose corporal or other kind of punishment over
him, but mediators focused on reconciliation and restoration of the original relations even in
the case of the crimes such as involuntary murder. It is clear that reconciliation was easier
during involuntary murder, but, according to the references, there were cases of reconcilation
even in case of voluntary murder. It is noteworthy that the restitution for murder was justified
not only under Georgian customary law, but throughout the Western world (including ancient
Greece). The administration of justice took place, first of all, through mediation and
negotiations. Justice was carried out through mediators and negotiations.

Although the role of mediator in the restorative justice process is to facilitate
reconciliation rather than coercion, Georgian historical reality shows that in the case of an
unintentional crime, sometimes coercive reconciliation also took place through community
intervention.>®

The reconciliation process in Georgian customary law usually emphasizes the active
participation of the offender, the victim and the community, the identification of facts and the
analysis of the information provided by the people involved in the process. The person
causing the damage takes responsibility for the crime committed by him and pays
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compensation for the damage caused to the victim. This, in turn, allows for repentance,
forgiveness and reintegration, which represents the ultimate goal of restorative justice.
Moreover, the most important fact is that Svanetian customary justice is still alive today, in
the 21t century and though partly transformed it still continues to exsit. This is evidenced by a
survey of a number of respondents by Sulkhan Oniani and Giorgi Davitashvili during the field
ethnographic expedition on June 20-30, 2015. Moreover, as the researchers note, the majority
of the respondents themselves participating in the survey "are madiator-judges of the
customary law."s°

4. Restorative Justice Development Programs

From the standpoint of the research topic, it is interesting to talk about the narrative of
the restorative justice development, whose history covers only a few decades, still actively
continues to expand its borders and whose supporters have contributed to the restoration
and development of this institution. The strengthening of the state institutions and the pace
of globalization have influenced the transformation of restorative justice programs.
Restorative justice focused on individuals and societies to find out what they wanted. The
experiments carried out in the 1970s showed that modern restorative justice emerged when
those who committed offences were brought face-to-face with the people, who were harmed
as a result of the offence. They discussed the accountability arising as a result of crime; talked
about how people were harmed, and how that harm could be remedied.®’ Rosner and Klaus
pointed out that by involving a neutral third party in the overall negotiation the accused and
the victim should be able to talk to each other about what has happened. Both the pain of the
victim and the consciousness of the offender should be taken into consideration in this case.
Intangible compensation in the form of an apology by offender often facilitates further
actions to be implemented by the parties to the negotiation. Paying compensation for the
material damage caused by the crime can also play an important role in reaching an
agreement.®? Such an approach to crime is radically different from the criminal justice system,
whose main purpose is to identify and punish the offender.

In our opinion, it is also important to discuss the history of the origin of the term
“restorative justice”. Generally, it is believed that the term was first used by Albert Eglash in
1977 in his paper "Beyond Restitution: Creative Restitution";%* however, it should be also noted
that this term was used by Albert Eglash about 20 years earlier. In 2005 Ann Skelton traced
Eglash’s source for the restorative justice to a 1955 book The Biblical Doctrine of Justice and
Law.%* The section of this book, which addresses the connection between justice and love

6  Qniani S., Davitashvili G., The Impact of Customary Law on Modern Balszemo Svaneti, Thilisi, 2016, 8 (in
Georgian).

6 Walker L., Restorative Justice Definition and Purpose, 603680: Restorative Justice Today, Practical Ap-
plications, Van Wormer K.S., Walker L. (eds.), Sage, Los Angeles, London, New Delhi, Singapore, Washington
DC, 2013, 4-5.

62 Kaspar J., WiederguTmachung und Mediation im Strafrecht, Miinchen, 2004, 3.

6 Eglash A., Creative Restitution, The Journal of Criminal Law, Criminology, and Police Science, Vol. 48, No. 6,
Northwestern University Pritzker School of Law, 1958, 619-620.

6 Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative Justice, 2010, Matthew Bender &
Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4 publishing, 22.
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says: “..Restorative justice alone can do what law as such can never do: it can heal the
fundamental wound from which all mankind suffers and which turns the best human justice
constantly into injustice, the wound of sin. Distributive justice can never take us beyond the
norm of reparation; commutative justice can provide only due compensation; retributive
justice has no means of repairing the damage save by punishment and expiation. Restorative
justice, as it is revealed in the Bible, alone has positive power for overcoming sin.”®> Creative
Restitution: Its Roots in Psychology, Religion, and Law by Albert Eglash published in 1955 is
also worth to mention. According to the author, creative restitution represents one of the
methods of re-socialization in the field of penology, which will affect the offenders. He
concludes that justice has a restorative element. Restorative justice can bring about the result
that the law can never achieve — it can heal the deepest wound and overcome sin; In case of
restitution, with our help the offender should be able to compensate for the damage done to
the victim.%® In Eglash’s opinion, the offenders themselves and their relatives also represent
the victims of the crime as they also have “wounds to be healed”. According to Eglash, the
group of people affected by the crime includes those who were directly harmed, the relatives
of the victim, as well as the offender and his relatives. Restorative justice provides a
possibility for the latter to take responsibility for what they have done and heal wounds.®’

At first Albert Eglash considered that “restorative justice and restitution, like its two
alternatives, punishment and treatment, is concerned primarily with offenders. Any benefit to
victims is a bonus, gravy, but not the meat and potatoes of the process.”®® Later, with the
development of restorative justice, the idea that caring for the victims represents a central
issue of this movement has also become acceptable.®®

Lauren Walker states that the contribution of H. Zehr in the development of restorative
justice around the world is the greatest. In his work Restorative Justice, Zehr defines
restorative justice as follows: “Crime harms people and relationships. In search of solutions
that promote rebuilding of relations, reconciliation and building a sense of self-confidence,
restorative justice creates an obligation for everything to be rectified; the victim, the offender
and the community are involved in the justice process.”” Marshall described it as a process
whereby all the parties with a stake in a particular offense come together to resolve
collectively how to deal with the aftermath of the offense and its implications for the future.
The author believes that although this definition can be further extended in many ways, even
this one is quite sufficient for its functioning.”” Martin Wright claimed that in case of the new

6 Eglash A., Creative Restitution, The Journal of Criminal Law, Criminology, and Police Science, Vol. 48, No. 6,
Northwestern University Pritzker School of Law, 1958, 620.

6 1bid. 619-620.

6  Walker L., Restorative Justice Definition and Purpose, in a book: Restorative Justice Today, Practical Ap-
plications, Van Wormer K.S., Walker L. (eds.), Sage, Los Angeles, London, New Delhi, Singapore, Washington
DC, 2013, 5, cited from: Eglash A., Beyond restitution: Creative Restitution, inO Hudson J., Galaway B. (eds.),
Restitution in Criminal Justice, Lexington, Mass.: D.C. Heath, 1977.

6 |bid. 7.

®  Walker L., Restorative Justice Definition and Purpose, in a book Restorative Justice Today, Practical Ap-
plications, Van Wormer K.S., Walker L. (eds.), Sage, Los Angeles, London, New Delhi, Singapore, Washington
DC, 2013, 7.
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BoBas pedopma“, MockBa, 2002, 64-65.
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European Journal on Criminal Policy and Research, 1996, 38.
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model “the response to crime would be, not to add to the harm caused by imposing further
harm on the offender, but to do as much as possible to restore the situation. The community
offers aid to the victim; the offender is held accountable and required to make reparation.
Attention would be given not only to the outcome, but also to evolving a process that
respected the feelings and humanity of both the victim and the offender.””? Collaborative and
participatory processes are essential for restorative justice. Within the framework of
restorative measures "those harmed by the actions of others should be active participants
and not passive recipients."”

The UN plays a key role in developing strategies of criminal justice, international rules,
standards and recommendations. According to the UN standards, restorative justice is a way
of responding to criminal behaviour by balancing the needs of the community, the victims and
the offenders. It is an evolving concept that has given rise to different interpretation in
different countries, one around which there is not always a perfect consensus (2006).7* In 1999,
the Committee of Ministers of the Council of Europe adopted a recommendation on the use of
mediation in penal matters. That same year the European Union (EU) funded creation of the
European Forum for Victim-Offender Mediation and Restorative Justice. As a result, the EU
adopted legislation to encourage use of restorative justice in its members countries. In 2002,
the United Nations Economic and Social Council (ECOSOC) endorsed a Declaration of Basic
Principles on the Use of Restorative Justice Programmes in Criminal Matters, designed not
only to encourage the use of restorative justice on the global level, but also to provide
guidelines for incorporating restorative approaches into criminal justice without violating the
human rights of victims and offenders.”

Restorative justice programs are used for solving various criminal situations in different
regions of the world. These programs were partly formed under the influence of the
traditional culture of the indigenous peoples. Restorative justice programs are concerned with
restorative processes and restorative outcomes. Restorative process refers to active
involvement of all the persons involved in the crime and active participation of the mediator
(fair and impartial third party) in solving the problem. Restorative outcome focuses on
fulfilling the agreement reached at the restorative process. In this case the sequential order
of specific actions to be taken by the offender is determined, which includes compensation
for the damage caused to the victim and promoting the restoration of the offender's
reputation in the social environment.

Three main programs have influenced the development of restorative justice:

e The first and most widespread program is Victim — Offender Reconciliation Programs
(VORP), also known as Victim-Offender Mediation Program (VOM). The first modern use of

2. Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative justice, 2010, Matthew Bender
& Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4" publishing, 23.

*  Takahashi R., Restorative Justice Almost 50 Years Later: Japanese American Redress for Exclusion,
Restriction, and Incarceration, 60gb30: Restorative Justice Today, Practical Applications, Van Wormer K.S.,
Walker L. (eds.), 2013, 227.

7% Walker L., Restorative Justice Definition and Purpose, in the book: Restorative Justice Today, Practical Ap-
plications, Van Wormer K.S., Walker L. (eds.), Sage, Los Angeles, London, New Delhi, Singapore, Washington
DC, 2013, 7.

5 Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative Justice, 2010, Matthew Bender
& Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4 publishing, 27.
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these meetings, which allowed victims to explain the impact of the crime to the offenders is
found in Elmira, Ontario (Canada) in 1974. Howard Zehr, Ron Claassen, and Mark Umbreit were
earliest practitioners and writers on mediation in the United States were. Umbreit has
published a series of articles and books about mediation between the victim and the
offender, explaining and evaluating victim offender mediation, including the use of such
programs in cases of violent crime. Zehr and Claassen, who themselves were members of the
Mennonite Christian tradition, argued that church-based—or at least, community-based—
programs offer greater potential than state-run programs for helping the parties move toward
genuine healing. The community base strengthens the vitality of victim-offender mediation,
and it is preferable (even though it may include harder work) to organize programs in this way
rather than as a part of, or funded by, the criminal justice system.”® VORP was first launched in
a pilot mode in Norway in 1981; it spread throughout Europe and went beyond its borders.”

e Family Group Conferences (FGC) — the second program of restorative justice was
established in New Zealand and is based on indigenous Maori traditions. The conference
differs from victim and offender mediation in several ways, but one of the most remarkable
fact is that more people attend the meetings and in addition to the offender and the victim,
family members, supporters, and government officials are also involved.

e Conferences are organized and led by paid social services personnel called Youth
Justice Coordinators. Zehr notes that as Family Group Conferences take the place of court,
they have to develop the entire plan for the offender that, in addition to reparations, includes
elements of prevention and sometimes punishment. Charges may be also negotiated within
the framework of this meeting. Interestingly, the plan should be the outcome of the
consensus of everyone in the conference. Victim, offender, police (prosecutor) can all block an
outcome if they are unsatisfied.’

e Sentencing Circles are the third form of restorative meetings. They have first emerged
in Canada in the 1980s and were based on the aboriginal understanding of justice of the
indigenous peoples living in Canada. Judges, police officers, lawyers, probation officers,
victims, offenders, local community members and representatives are allowed to participate
in the meetings.”” Van Ness and Strong highlighted that circles rejected the monopoly of the
professionals, it improved the amount and quality of information available, led to a creative
search for new options, promoted a sense of shared responsibility, encouraged the offender
to participate, involved the participation of the victim in sentencing and created a
constructive environment. Circles allowed everyone to better understand the limitations of
the justice system, it extended the focus of the criminal justice system, it helped mobilize
community resources, and it helped merge the values of the aborigines with those of the
Canadian government.8

6 Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative Justice, 2010, Matthew Bender
& Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4 publishing, 27.

7 lbid, 28.

8 Zehr H., A Little Book on Restorative Justice, Tbilisi, 2011, 52-54 (in Georgian).

 |bid, 30.

8  Van Ness D.W., Strong K.H., Restoring Justice, An Introduction to Restorative justice, Matthew Bender &
Company, Inc., a member of the LexisNexis Group, New Providence, NJ, 2010, 4 publishing, 29.
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Restorative justice is becoming one of the most competitive approaches to crime and
punitive justice in more and more countries, which is regularly discussed by courts and
legislators. As a result, government systems support the development and expansion of
restorative justice programs. Legislative changes are being made to make it possible to
incorporate restorative justice into legislation.

5. Conclusion

The study has shown that restorative justice has been the oldest and the most
common approach to resolving conflicts between victim and offender throughout most of
humanity. The roots of restorative concepts of justice go back to both Western and non-
Western traditions. Therefore, returing back to the restorative model of justice might be
perceived as returning to the roots of justice and not as latest institution of the the modern
era. The study of the previous historical events in the development of restorative justice has
revealed the stages of development of this phenomenon. It is worth noting that restorative
justice is global. It has been influenced by the traditions and customs of peoples around the
world, but it has also been introduced into different cultures and legal systems. In fact, one of
the most important features of restorative justice is that its foundations were practically
simultaneously introduced in different parts of the world. In some cases, a program or a
theory began to develop before its direct contact with the ideas of restorative justice. While
analyzing the restorative processes and their impact on the criminal justice system, we can
conclude that the field of restorative justice is growing rapidly and new concepts are being
developed to describe and characterize the field.
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30 bognmmgogoab goodMydab dgbodmgdbmmods. dgmmyg dbomMmab 3mBoENgdob bMYMN gog-
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HmmL dggdamons boggmomo Asmmygmmoom godmazmnbmb dbomgms Mgomymo bagnMmmy-
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3mbhmmmb o 3MmEgbob db3mgmmosl dgbgmadymans. 38sb gds(hgds adsdmgdnmo
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39mnmMmgonby o 89003300L boymzgmmome bymdnbobzmamonb 3ndbom 2019 Beab 14
0939009ML EoxydbEs LLAS ,LojoMmmzgmb FgEnsdhMMms sbMENsENY” o sMAgM 0960
90L0 MO30350MBdMY S vMAdbMYmMadgmo bodgmbL 693Mgdn.™
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3MagmEogmn boboomab ©o3900L DMEILbMSD gMmoE, 60dBbgLbn JymMmM Fghow ob-
©960L Lodommmydmngn dEgmdamgmdab dgbBogzmasb @o 08ab gom3zamabBnbgdsb, oy Mo
dmdg00b dnmgds dgydmnsm L3MsMmn JBRmMdg00Lb/0bhgMgLgdnL EILYES3d®. Labodom-
0MMyg000b ©s30300M90 ™m0 9x83MbgonL gom3emabBnbgdom, ©o3s bdnMom of sMab
Lo7y39m9bm godmbogomn dboMggdobm3znL.” COVID-19 — ab yoMmymaomo 390935000 3os-
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bogdB00b60 ygMmogMomdgdnb 3960MA690s — dboMmgms yMmogmomogdob dgbsmhy-
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LabodsMmmem dgEaoinnb MmL, a30b dboMgms Ggmabbadgdnm sbMymgdab Gg0mb3y-
3000 dambomAgmgb yoMybogds dnb BngM goaboomo bobymdbogm 6030L 70%.2° Mo3 89-
qbgde 39Mdm 3900s300L, 98 390mMmb3g3080 gashMmmab Lagdnsbmoab sbsdMoyMydab 69-
b0 3ababedM3Mgos AboMygdLY s gashMmmb dmMmab dgmobbdgdymo 3nmmdgdom?®, Mm-
99m0E obg39 3ongonm bo3mgdny, 30Mg dboMmgms dogm LobodoMam BoMAmMgdab-
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Mmbmonb 990003000 gobLo3nmMMYdYMN dEZNMN INZO3d ©30L ooby3g®Mab Lo-
390m90906L dmMabL. ©s3900L 08 BMMTN0 IMg30M9xds N30b oodMmdnb 89aae® d9nJaby,
Mmmd 3mdgmEnymon bsbosmob goMmbyomymo ghmnogmomdgon Jdbows gobbbzezgdyman
bobnomnb dgmbg 3mbamoghL, 300Mg 3nMab3nm yMmnogmomdabasb.3” COVID-19 30609300l
090939© ©o69L9073m0 bmgnsmymn obHabEnMydob s dbage3zbo F3dMY3900L -
39600093 30, 9maddhmmbyma 3mdgMmEnob goMmgm 0bxzmmdsEnaobs o 3MIbozognab Bhgd-
Bmamgoab Lodyomadgdob godmygbgoodg dmmbmzbs 0dMEmdM®s ©a30L IME33Mxo0L
bbgoabbgs Mg30080, o dmMab, 39NeENOL ddDoMSE. MYIEs 9939 96s nmJ30b, MmA
0900300L BoMAomm3nb 03330M0 3MaJHn3s 30M3MEIOMEe HfMmonzngma dgmnaEnnb
3Magdngoado (H9gdbmmmanqgdab nbhgamoznob ghodmomngn s dMswn obgMmaznn.3?

©obhobznymo BoMdommym 39naEnsbLE 093L sMsgMmoman y3nMmahgbmobds. 3gMdme,
oM oMab 030b dy30modmos, MM bLodgEnognm 3MmEgLydn goanEmbL Eibabgdymn
095073039000 3onddgded®g. dgnonnlb EMmL BMYB35MYymMBNMNs IMMB38Md3900L
3MmEgLo o goobyzghomgdab domgdal dgbodmadmmods, 080b gobymMhgzmo dbomyg-
00 09690006 LogyMdM Lobmdn, Lodydom mxynbdn, oy bbgs LogmMEgdn. 3gEnaEnob Bom-
00Mmm30L gb ¥MMPo dboMygoL o dom IMMoL dgnotMMmbeE odmgszb Lodyomadsb ny-
3696 300300 3MITMMH YD o M30LYBIM FoMgdmMdn o FoMmoMb o30L oebyzghob
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©9000L d0gbyoze, dgbodmms 3o0Man godmbozemon smdmABEgL 3mbamagdhymo gfmmo-
9mmo900L EoboMggygmnmgome®. Mbmsenb sMbgon Mgnbam3znb ndmgzs 0daob bodye-
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do sboma 3mMmbogznmybob gozMmEgmgonb sm33gmab 30B6nm gobohoMgdgmn ambobdng-
0900b EodhH303900L dgbobgdb LodoMmmzgmmb dmozMmodab 2020 Beab 23 doMmdnb N2181
©o39060mMa0sdn 33™Mamadnb dghebob em0osdy odMH30E909M™0 obommn N°2-nm d9-
©05309 (oLbHS6ENYMIE) gobnbsdM3Ms, MmagmMmE ©sd390m0 93MBbMIn3yMo Lagdnsbm-
00. 0800 0M Fgx39MbgoymMy 306YT000®Y BYgoxmMo s sMLd o Ladgnsgnm 3Mm-
39Lgd0, 30Mngdoo LEo3L 33099 9339 3069300b 30MMOddn F9©as MeAyb0dg Lody-
©0o30M 3mMmMm03500 nbhobEnyMo.*

4. 303MMLORN66LM MMZE60DIENYO0L bodommmgdmagzn bhHadnbo

30630000M9000 939Yy690680 Lodydom dogab oo Baboma o6 M300 ELYJTgdxMNY,
06 ©obLgdgdgmns 33nMg s Ladyomm d0dB7LAN. adama 85dmbogmnb 8gmby, M3znmEe-
Log890m™ o6 sMOPMMIsMMo® 1bLLgdgoxm 30M9dL od3m dgdMyymn b3mads ndy-
3936Mm00L EodM3935Ls My F6IMMHMMO0L EOdM393509. sbgmo 3oMgda gobboggmMmy-
000 ©OYE39MbB0 vIMAEBH COVID-19-nm godmb3ggmo gogbhmmadnb 6065d9. dnzmMmbY-
x0656Lbm 0bLAHNHYHYO0 30 3608369MM336 MMEMDL SLMYWYd96 LEMMgE MOMNdO O -
00 393mbO3MNab0 dnb53gxMbgM0Og00LY o dngMm LabBsMIMgonbL dboMEobodgmow.”’

oMb bagommzgmmdn MyanbHhMoMgoxmMNs 40 303MMLLTBNBIBLM MMASBNBSENY,* Mm-
99moo M930bHMeEnsL, AMJdgmn 306MbAEdMmMONL Mvbobdo, sbmmEzngmgob bodoMmm3zg-
ommb gmMm3bymn 65630. bogommzgmmadn dndmMmbLOGNbsBLM MMZsbndIENgdN M3gMmnmydgb
d9%0ynma 3o0bybnbadggdemdnb badMaaEmydab ob bosgzom bodmgomgdab badsMmmengd-
Mm030 gmmMadnm, sbmMmEngmgdagb Mo, 3obmbom gom3zsmabBnbgdym bogddnsbmdab, 3mb-
HMHMEgo0sb bLojoMmzgmmb gMmzbymn d9630L 309M.%*° 8939 96 3MnbNdbmML, MmMA dbm-
oM 303MmMLLGNB6IOLM MMZ300BIENYOL 8J3M ZoMEJOYMYOs M¥30360 NYMNOIYI ELY-
bgmgdadn dgohsbmb hgmdnbo ,,0030MLIBNBIBLM MMZsbNDIENS*, 86 bohyze ,,dobm“.40

903MmLOBNBBLM MMEBb0BENS obbb3ozads BNbsBLYMN nbLHODHYHIOOL b3
LobgmO90NLRESHb, Fom dmMoL 3MAgMENYMN 056300300 o doMaomon gebadsbbzezgdgmo
gdhmMmo oMmab LoMyagabdHMmogom Zodohomaob mEybmods. 3gmdmo 0y dn3MmMLLBNBIBLM
mMgobndoEne® MyaabHMmoEznnbam3nL gabomadyma 3odnhomab dnbodsmymo MmEbmoy
3fM 96s nymb 1 000 000 (gfMmo Bogomb) MoMdg Bozmgodn, MmAgmog J903L9ds Bomon
@Yoo, 3M3gMmEogmo 6963900b dgdmbigzsdn odndomn gognmgdnm domamns s dabo
906000myMn MmEgbmods dgowagbLb 12 000 000 oMDL.*

3ob6Lb3e390yMNs 33MgmM39 03MMLLBNBIOLM MMZabaBENgdOL Lodd0sbmoby, MmM-
09 ABMbom3amb gobbodmzmagL ,,003MMbLYNBIBLM MMZsbNBSENgONL dgbobgd” be-

3% 99000300 - MMES O30 89006b3g00® 093939, MOnMAbLOL bodomodm bLabsdsmmemm, bgdhgdogmo,
2020 <https://tcc.court.ge/ka/News/mediacia---roca-dava-sheTanxmebad-igceva> [3.09.2021].

3% The Impact of COVID-19 on the Efficiency of Microfinance Institutions — NCBI, 2020, <https://www.ncbi.-
nlm.nih.gov/pmc/articles/PMC7521446/> [3.09.2021].

% bodommzggmmdn MgaobhMmaMmadymn sMmabodobzm abgbgdymgdgdn - bogdoMmmzgmmb gmmzbymo
05630, <https://www.nbg.gov.ge/index.php?m=529> [3.09.2021].

32 bagdoMmm3gmmb 396mba ,803MMLIBNBI6LM MMEI60BIENYdAL Bgbobgd”, LLE, 30, 18/07/2006, d9-3
dybmob 3oM3zgma 6abogo.

40 ndsg, 89-3 6obogO.

4 bagomomzgamb gMmmabymo 056300 3Mgdagbdhnb N261/04-9 0Mdsbg0s, LLA, 03/05/2017.
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JoMmzgmmb 306mbab d9-4 Igbena. 3gMdme, gL Loddnsbmdss BNdNINM S NYMoEOYM 30-
M90%g Lb3oobbgs bobgmoab dozmm Labbydab gognds, Mmgmmz Ladmadbdomgdmm, aby
bom3odsMmEM, 03MMH3YM0, dMYBMIYB39MYyMaNmMO, $338YM0 s bb3s, s b3y 03 Bnd-
Bom bogMagwobm Logoobom daMamgdal godmazgde.

d0ybgo300 000by, MMA H73Mmo sbndbyma 306mba 33 Ho3nb MMEabaBENGOL Peo-
3960 Loddnsbmdsms 3n6Mm BMYL, sFs3MMYMLE, 39-5 Igbmom Eodahgdno nbgbgob go-
L9080 3Mgahgdab dogbadsmym MEgbmodsL. 3gMmdme gMmomgym dbybbydgmdy 3oEgdY-
ano bgbbob MEybmMoOs sM P6s s™gdsthgdmmab 100 000 (sbn s0sL) EMsML. bagymabbdms
0030@ bo®yso ,,0030m 3Maohn”, MmIgmog 306mbab 89-5 Ixbmab obsb6gboELb Fo-
9mdnbomgmob. dogmm — dgomgdnm dgnMmg Mgbmdab babbas, MMAgmoEg 3MIgMEnY-
™o 0063900L d0gM gobeEgd LabbgdmMob dndsmmydnm Abaszbo d9dMyE30L BMMTNm oM
33b30900.

Lagommzgmmb n3MMLOBNBIBLM MMZBNBSENgONL ob3nMaMydaby o TboMm@ad)-
Mmob 90%600 2009 ByMb EsBYdBES B93MMOddY oxwYdbgdYmMn sM3LIBgBaMAgm (sMmogm-
99MmE0mn) 0yMooymo 30Mo — 3(s)03 ,,803MMLIBN6ELM SLMENSENS”. SbMENSENS BndOS©
0bobogb dozmMmLiNbsbLM bgdhmMmab 3gob3znmMdMxdSL s odmngMmgdab, sgMmgm3zg dozmm-
LOxNBIBLM MMZEbNBENYONL JBRMYOgONLY @S 0bHYMYLYOAL OE3sL o Loddnabmoab 3m-
mMnbognnbmznb bgmab d96ymodsb.? mgob dgmdsMmamdnm sbmEnsEns 89M0N369dL
LogoMmmzgmman MyanbHMmMYOYM o dMJdgE 21 3ndMMbLIBNBIBLM MMZ3B0DSENSL.4

5. 990003000 9894H006MdS F03MMLORNB6I6LM MMZI60DOENY)0MN6
2MbLYO bobgbbm 039000

LogommM3zgMmbL Lodmdomagm LadMmmEgbm 3mmgdbab 1873 dgben nM35M0LBNBYOL
LabodsMmommm bo3oMEdxMM 39NdENSL 8J3900Y03MYOYMON 83900L ASTMBIMZomb.
39Mdme, domnmydymn dgbmob 3o0M3gmn Baboanob ,3* 9393969Hnb dnbgwzom, Lobe-
doMmoenm dgnsEns d90dmgds go3mMEameEab - bogohmzgomb bodobim eofgbydgegdgond,
dn3hmbognbobbm mhgobndo;309000s 0o vhobodsbim bopgdmdadm evfgbgdy0n090a0b dngh
000907900 bgbbob bg0dg3h7090500006 (Bsc dmhab, 90998hmb7en BMhdnm psegoyen bgb-
bob bg0d93h1090900056) godmaonbohg 0039099, 07 00300 bsgbnb Mnhyd70eg0s 10000 eshb
oh 0my8v8900.4

000LbMob AMbLdomMMN ML 8930L 306mbnm nbngdgdymn JRMxdsdMbamMdy, 60bsLESM
390330bML bLogdnbamMz0b 8608369MM3360 goMydmMgdgdn s B9aMOMbNdbyn bogdg dbo-
M9gmo Mm3bbdMO0L goMgdn goobEgb 3gnedhmmb. MyE 899bgd0s nd dg8mb3zq3sL, MMEaLLE
00039 ©o38%9 dboMmgme d0gM 3339 8o9MYygbgdgm ngbs 39Mdm TgEONENS S 030 bL-
MymEs 399093ME, sbym d50mb3zg3080 Ambodommmyg goabyzghnmgosb bogddnb dg@ons-
HMM0LOMZNL FodE9T0NL MMdDY NEMYdL dbmmme dbsMgms MabbIMdNM.*

2 bagdomm3zammbL BogdMmMbLIBNBIBLM dbMENeENaL bLogddnobmds - Lodommzammb dozMmbaBNB6LM
sbmEnsEns, <http://www.microfinance.ge/activities/> [3.09.2021].

“ 0330

4 bogommzganmb bodmgsmagm bLadMmmEgbm 3MEgdLn, 3sMmsdgbhob P6ygdsboa, 47-48, 14/11/1997, 1873
8gbaob 3nM3zgmon 6aBomab a4 §39376d 0.

% 0d3g, 187° dgbaab 89-3 6obngo.
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0609369mm30600 o0b0dbML, MMA 3MLEH 306ydnyMas 3gMmom@ds dnzMmbogn-
606bMm MMEeb60BENg00006 3Mbyd e Lababbm 39009 oEgdaM0 9BgJMH0 ngdmbns, Mo
0030b dbMmng, baLbbydMgdaLM3NLYE FobOMgO0 O 33M90HYM0 dMTMAL..

®00mobob Logdomogm bLobodommemb dngMm 2021 Bob 26 MdgM3s™mb goEgdym
N92-0414 /4404673 BgMomoo dom3smnbBnbgom bozsmm nbymMBsE3nsdg oyMEbmonm
nM33939, MmMa 2020 Bab bhodhnbhozdgmo dmbsEgdgdnm, gobym Bymb gobbomym ngbs 61
Labgbbm Ev3s, Loog gMm-gmo dboMg BoMIMEagbnmon ny3696 FnzMMLOBNBSOLM MmM-
3060%030900. 306036730 3700 89NHMMIGOL FoogEd0 Lo3dmMEgdYmMM dgENnaEnnb
goMmamgddn. mdamobab 39nsEnab 3gbhmabm3zab gowagdyman bobgbbm 3500006
dmM0ggonm obMymes LsJdgg00b 80%. smbndbyma Eo@Mn dModdgdEa30s, MOEES0
000mabobL bodomogdm LobodoMmommb dgEnsEnob EgbMMab dngM gorggdgma bogomm nb-
xMMIsEn00 vbY3g ILHYMEYLL, MMAI gEnoEnd 39300008 30MEIOYMgOn0 bLodoM-
0madmng yMongmomdgodo, bmemm domn dmMagqgdoab bogmom dshzqbgdgmo 70%-b dg-

003960.4
ndoLb 3om3zamabbnbgdonm, Mmd TdboMygdb dmMmob oMLYOYMN CNMMIYMO I3

nb030075mMng, gobbbzezg0mns IMMNggdnb goMgmgodnE Bom3gym dgdmbggsadon.

2020 Beob 22 mgpmdogmb LLNS ,,LogdoMm3zgmmb FgnodhmMmms sbmEnsEnab” o
»30MmosmyMmo 39mobbdgdolb LogdoMmmzgmmb Jbgmob” mmgabodgdom gondomms Tgb-
3900Mo 00%69LNL Lyghmmab 6oMIMBOEEIbMYdMSD Mxdsdy ,,090030d — ©a30L Bo-
©o6yY39Mh0b yom@gmbomnzm 399060B30 60B6gL LydHMMAn“.* dgbzgModg Tmbobowy
amom-gmno dn3mMmbognbobbm mMmgobndognnb, 3oMdm ,,93Mm3MaodHn“-0b smdobmy-
mgo0gmads nMmgdhmmas FPMbomabHgdmeb goznmaodym manzgnsmym 0bhgmznndn abo-
7005 3903300LMS6 o30380Md00M S 0bndbs, MMT MedMEY60dg Lobgbbm @a3s, MM-
99moE bobsdommnmmdn BEgdab gobdozmmosdn dndnbomgmods, gnsbhmmMmadnl abdo-
Mm90nm gMmo 3900 ELMYIMES IMMNZz]0NM. 0939 3oIMIMES BdJMH0, MM dozMmbLRN-
606bm LggHMMBS anbym BgNoE3NNL 3odmyqgb9ds, MMl NBMZgds MM, EbsbaME0 o
090939© mMngg dboMmg Imaggdymny.*8

amm0gg00Lb LAHIHOLHNZLMSO ghmoE, Fn3MMLOBNBIBLM bagdhmMmab TgnsEnnm
©306hgMgLadoL vg3Mgm3zg IMBAMOL 2020 BEanab mgdhmadMmab ™3980 godaMmmyao gopbm-
d0mn 39b35Ms LLNS ,,badoMmM3gEmb dgEoohMmMmmMs dbMENsENLLY s s(s)ad ,,803MMbS-
®0656Lbm sbmznoEnob dmMmab®, MmAgmbog 00039 Banab 22 mdpmaddgmb dmiyzs obm-
3003090L dmMmab PMoogMmnmobeddmmammonb d70mMebEndnb goxgmmdgds. 390m-
Mobydno bymdndizmamn dboMmggon dgmobbdbagb gobbobmMmEngmagdgm gmamodmng
3Mm9dMHoddy, MmImadnyg 90Bb6s nbobogzb dgwnsEnab, MmMammE ©o30b gowaby3gmnb
obomon 3990600300, goEbmosL o 3M3PaMmnds3NdL Logommzgmmdn dmJddgon JoMm-
0390 ©s g3bmyma 30v65L bydngdhgoobmznb FozmMmMLLRNBIBLM MMZsBBSENYONL LYY-
HmMmTn. 090mMebdob xkogmgodo oby3g ©onggads 3MbB3MagBImo bsdngxgdo ©o Lodm-

% moamobob bagdomogm bsbodsmmmmb ogm goEgdyma NO2-0414/4404673-9 Bgfama, 26/02/2021.

990000300 @9 00069L0: A30L Booby3ahob senhambadnyma 397ob0ddo, bogjoMmzgmmb dgons-
Ommons sbmgosans, mdhmdogmo, 2020, <https://mediators.ge/ka/article/mediacia-da-biznesi-davis-
gadawyvetis-alternatiuli-meqganizmi/66> [3.09.2021].

4 bodydom JgbzgMs Fn3MMLIBNBIBLM SLMENsENOL sMBSLMYMIdgE ENMIdHMM™MLb - Lodomm3zg-
mmb dgoshmmos sbmznsgns, mdhmaomo, 2020, <https://mediators.ge/ka/article/irakli-yandashvi-
lis-samushao-shexvedra-saqgartvelos-miksosafinanso-asociaciis-agmasrulebel-direqtortan-baton-iuri-
lebanidzestan/59> [3.09.2021].
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003mm gMmomomn3n nbnEno®n3g00 d03MMLIGNBSOLM MMEsb0dsENgdNL BoMIMBsE-
3960mmom300L.%

3M300 306093000 gemodsmymMn 93mbmadngyMo dMmEab d9bgmgdsb dgybym bgmaon
©o Abmxymom 53mbmangsE dobAhodgMma 3MadALOL 6065dg sIMALbEL. d9J36nmds dam-
00Mymdod, Mm330L bM0g, oddIMams 00069L byghmMon, Fom dmMmob, 3nbsbLYM nbLEHN-
OI0IONE.

760 90nb0dbmbL, MMI 3MbE 306gdonMads 3gMomeds Labgbbm o380 dyman
dbomygo0 9M™M3s6901006 JRMM IMM38M13900965MNdbN gobows. gmnoEny, 3bao3b o-
39080 hammymao, 306gdnnm EodoMamgodymn dbsMggdnbm3zal, 9Mmma3smn bLodyomydss
oMmbgoyma 3MndabYMN dEaMIsMmgmoab sEagbnbs o goxabbomgdnbomaznb. bogjoMmmay-
ommdn M9a3nbHMmomadgmo dngmMmbognbobbm mMmagsbndeinab LL ,,80bm g3Mm 3Mgod0“-b
dngfM 2021 Benob 1 doMnb N202.03.21/1-40 BgMmoano 305000m9ob, MM 3MI3sb0s oM sBsM-
dmgoL IMmMNgno0m @aLMYMYOYMN ©13300L LHIHOLHNZSL, MoEg Mmoznb dbMmag dgyd-
™mg09mb bob gobabadmzmmb dmmMnggdgdab dybdHo 3MmEgbhgmn doh3z96909m0, MPIBY
9LbgbbgdmgdaL dbMoEeb gmbogmMmymn T90MM300900L Tg3mbzg3edn, dbomMabmob of-
L0 a35Lb Ydghgb Bomow IMMNggonm sbMYMYdL. IMMNazgonm bMYMEgos Logdggdn
oMmadam@m LobodoMmommmb, sMmonBhMagobs o 890N3EN0L BoMamaddn, sMedgE ombMY-
m3g00b 9hoddIE 3o.

003MmLOGNBBLM MMEEBABENg0N LodgEnaEnm 3MMELYddn JBMm dsjhoyMmom dm-
6o60mamo9b o 30693000 dg330mo domn dnEagmdgdnE dbgbbgodomadmsb dndsmmygdno),
gobo@o Mo Goo Fndomm ygmMm mmaoseymo, obg3g boxwydzgma Aogyoms dbybbgdmNb
9amadsmgmonb nbn3nyemym d9LBs3mML.>° sbndbmon gbgds dom, 3063 3nMEodnmn
69000 EoBIMIME@Y, o3oMgs LadbabyMmn, My d9dmbogmab bbgs Bysmm. 53 dbMag Loyy-
Momgoms IMmAnL LogMmnsdmmMabm MmMmasbndsEnab (ILO) godmgd3gybgdyman s6gsMndn,
MmImob Mmebobdo, 2020 Bamb gmmosmyMmo 3MoBobob 3nMMdgddn 114 000 000 sET0-
0030 @v3oMmags Lodydom sanmn.™

MoE3 999bg0s dmMM0ggdab gaMamadl, ngn bMYMOE EIMINEIOYMNs dbsMmgms Im-
Mob oMLYdYM LobgmdgiMymadm PJMmogMMOsdg s NbnznEIYsmMyM Tgmabbdgdady,
Mo3 Mmo3nb dbMng 3MbBngbznamyMmas. bL ,,d0bm g3mm 3Mgadn“-b dogm 2021 Bmab 1
dom@ob N°02.03.21/1-40 BgMmogab LL®Yd3gmdy 83s39dymo nbgymmadsgnab mobsbdsc,
Log09900Lbs o ALYLbgdMgdAL 0nEbdHnxzNENMxdaL goMgdy, dgbodmgdgmns dmaswmn
LMoL Asdmyosmndgds, 0y Mmamma dgodmgds aymb Lobgbbm ©o39009 dboMmgmo
amMngqdnb 3nMmogdn. MmamMmyz 6gbn, IMM0gdonb GoMamgdn ©IIMINEIOYMNY
3939970 bgbbab LobgMdedg o dLgLbgdMAL goodbEgmyboMnobmdodg o vg3MIM39
09097, osM0b My oMo bgbbo yBMYb3gMYymMEGnmO.

4 bagommzgmmb dgnshmMmos sbmEnoEnsbs s LagdsMmmzgmmb dozMmLLxRNBIELM SLMmENENsL dm-
Mob PIMNYMMo653dMMIMmMONL 98mMabEYdn gogmMAEs - LajoMmzgmmb dgaodhmMms sbm-
30sE0ns, mghmaodgma 2020, <https://mediators.ge/ka/article/saqartvelos-mediatorta-asociaciasa-da-sa-
gartvelos-miksosafinanso-asociacias-shoris-urtiettanamshromlobis-memorandumi-gaformda/68>
[3.09.2021].

% bL ,,00bm g3mMm 3MgoMn“-ob dngMm BobodwHdemy 33emg30L BnB6YONLMZNL BoEgdnmn bLogomm
N202.03.21/1-40 Bgfoa, 01/03/2021.

51 COVID-19 and the World of Work, 7" ed., ILO, January 2021, <https://www.ilo.org/wcmsp5/groups/pub-
lic/ @dgreports/ @dcomm/documents/briefingnote/wcms_767028.pdf> [3.09.2021].
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dmMm0gg00b 30Mmogon ymzgmm3znb 06n3007emMIMNs o godmadnbamgmalb dbgb-
bg09mm0b goxzmmagdma bobgmdgzMYmgdm yMM0gMMONEsb. IMM0gzgdnb QoMmgagmgdn
©o3M30090m™M0Nns M3dwgbndg oghmmdy, oo dmMmab MmammME 9339 s0nbndbs dbgbbyod-
™mob goodbgmybamnobmodedg o 08097, My MIIEIbo dMIbMgs dboMmg LOTgENIENM
d9m0bbdg60b.>?

dbomgmo dmMmob Lodgosgnm dmMngngdnm, bdomM dgdmbzg3zedn Bnnmby3ze Fgmab-
bdg00 99093 30MmMdg0dY:

3) Labgbbm MobbgdalL 3MMgghnMmgods, dobo MEybmonb BgdEnmgdab dndOMOMOM-
000. sbgo EMML dgbodmgdgmns dmbeab dbgbbgdmabom3zanl, MMaMME 30IZOOEFNMY-
00b LayMa30L (30MEsbsdHgbanmb) BgdEnmMmgds / 33(hngds, nbg dsbBY oMoEbyma baMmaggod-
mob 89030M90s, 93MamM39 gMmmggm 890mb3g39000 doMnma@n 3oemab 3mMmgdhHomgdags.
doMmnman 30mab 3mMmadhomagdnb d90mbgg3e dgbadmms bobgdg nymb dbmeme 0d 890-
™mb39g393d0, 7 bgbbo sMOYVMYB3xMYMBNNS, /36 goEgdnmns dmimy 33nsbo bgbbo
©5/56 07 3baMg M365b3ss 89036b3Jd M0 Mdbby goanbsmb gMmmnsba;*

0) sbsann go@obnb gMogznznb 898785390, MmammM3 bgbbob Mmsbbab 3mMgghomyg-
00m, 0bg 30b goMgdg. 00 890mb3z93080 n339ds Lgbbob gowobnb 3o@gdn dbsMgmomznb
bgmboymgmo meMmomgonb dgbodsdnbo.> s85bMeb Y6 00b0dbML, MMA Fobomzomab-
606g909m00 nomgymo dbybbgdmab goobgdab nbHMMNS O 300830 ENMYdLMSO
oMmbgoyman 90%9d-dggamomazn 3ozdaoman. gobbogymnmgdnm, oy dbgbbgdgman 8go0w®Y 39-
000ambbnbogMo goodbEama nym s nbsbLyMn dEgmaomgmodab gogamgbgodab godm
39M sbmMmEngmgdLb bognbMo 30MmEgoxmMgd500Lb dgbMmymgodsl. gb Roagmmmo gobosdnmm-
0900 3ab FnBoMM MMM EIIMINEIOIMJOSL s vbgon dbgbbgdmadnb dndsMmm B03-
MmLOBNBSBLM MMZaBNBENAL TbMOEED TgmMo30D50Ma 30MMdYd0 JRMM EIFMAMO bo-
LosMb 3(haMgdL.>

LoLALLbM V390Md06 BndoMmmgdam oMLYOYM BodmB39390L dbY39 gbTdonMmgds LL
,80bm 93Mm 3Mgondn“-0b 2021 Benob 1 dsMmHob N202.03.21/1-40 BgMomoa, MmIaab bagyyd-
39md93 dg0dmyds 0g30b, MMI E®gobomznlb Lobodsmmmm dgEneEnsbmMeb dndsfmmy-
000 3MME9IMIM s Hhgdbngam Babomdn abobgMans gfMmmgzsMmm3zsbn 3Maghngs, MmMT-
momnol 0bgmaddmzsbgmgdb moomgyma dmbodomong, my bodgooogom 396HMab mo-
6o03MmIgano.

obg39 9603369mM3060 godmb3g300 babbydgmMadaL, 9.6. IM3obybggdab dmdngdab
bognmbo, MMIgmMnE d93sxgMbdgmMNY, oMy dbmmme Jomm3znb d9bodsdnbn bobomAgmm
©M39996ho3n0bL AsdaMmydnb dbMng, oModg MM godmmnibagb dm3sbybggdnb Ambo-
Boagmosb bogomadymm 3gnsEnadn bobgbbm 3oMaamMnnb e390H9.%8

3mbhg3ndommmmanyMmads damdamgmodsd bammo vA396s, MM LoLaLbbm FomME]-
09™90000b godmadnbomg dmEo3zqg mMogzg dbomg downb 39000mMmgambogm EOMIMO3Dg ©o
0Lgo3Lb Labgbbm V330L SLAMYMgOL FMMNggo0m. sbndbyma 30 399060 3nMoMYxdLTn
mMn39 dbsmobom30L Loyzgmgbm godmbogemao.

2. bb ,,00bm g3Mm 3MgonHn“-ab Bogm goEgdyma N202.03.21/1-40 ByMognn, 01/03/2021.
2 0330
* 0330
* 0330
* 0330
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6. ©ob3360

bahoob 30Bsb0 nym gh39690060 Fg0eEnab NBLAHOBHIDHNL 9BIIHNBMOS dogMmb-
x06560bm MMZs6005(3090006 3MLYOYM LOLALLM 390006 BndoMmmgdom, COVID-19-0m
3odmb3ggmo 3mbh30badnmn dgmdamgmdnb Mmmb.

339300 sh3960, MM 3gno3ns BPLH© ab 8990600800, MMIgmnE ALEO3L 390-
do AsMmoymn o 30693000 EodDaMamgdgmn dboMmggdabmznb ndMYb3gmymab sMbydy-
o dgmdsmgmodnb sm®agbobs o goydzmogbgdsb. dgnsEnab sMmhAgis d943b6am 30m0-
M90sd0 mMn3g dboMabomznb dnbamgdn godmbagamans. bodgEasgnm d9mabbdgonm, gMon
abmng, dbgbbgdgman amgdb Lobybbm ZoMEYdYMgO0L oxBM30L Fobdg dmMggdym 30-
Mm0ogoL, bmenm 303MMLITNBSOELM MMEBb0BIENNLMZNL goMabhnmgdymns dbgbbgdaabo-
306 90boMd0, MYboE Ig0My MEIObMONL Mvbby, MMA sMeBIMo nMJ30L FJENIENN0 -
DM3nm MmMbo o PoboboMzndd].

3mbh306gdnMads damMaaMIMOsd EIdnmn gozmgbs ngdmbos Lobgbbm 3omEY-
0990000 ©13900L 3330MON360 gBNM Foobyzghobmsb Tndammygdsdn. 3gwnaEns dgd-
0600 30000M900dn boMmgmam3znb 9x399bHM0 o dmgdbogmo 3MmMEgLn SdMAbE..

33m3930Lb x3oMmgmgodn dgbodmgdgmo gobs 00 gedmb393900b 0bhoxrnEnMyds,
Mmdgmoz 0030 0AgbL IgneEnab EMML AbgozL Lobybbm ©o390%7. 0gMgmM39, 16w smo-
6036mbL, MM3 COVID-19-0b 30693000 3admB3973m LLbaLbM F30VZOENMYO]0DY LodoM-
0Mg0oMn30n 3MmME9EYMYdn sbomn sbygdymans o dgbodems, MmA y3ghgLb 990mb3g30-
dn, 990odvd0bn 3MmEgLydn AoLIHOYIMI® F9M M3 30 nYyML EoBYgoxmA. bLobybbm ©V390-
99 bLodgENneEnM LoJ39900L nbHgbLagmMbdAL DM godmnb393L dgwnaEnadn dnzMmbogn-
606bm nbLEHOBHYHIONL MosMYMoE AsMm3aL 30093 JBRMM FaodhnyMmadol, bmemm go-
©odbgmybomnobo dbgbbgdgmon, Mmybosl d0bndomymo Mmebbmomagzn dgbshebom o-
m9639mymaxab bgjdmmab dagmMomdnb dgbomAynbgdsb 3MmndabOL Eodmagzab 3nMmdgodoa.
©030b 3900300L 3gdVnm oobyzghob dgdmbzazsedn o d03MMLLTNBSBLM MMEsbNBLEN-
900L MoesmMyMo EadM3nEadmMadnm PvMYb3gmymanmns dbgbbgdmagdab nbhgMgbaod-
B9 0mM3g0mo d99anb domgds, MomsE oM JoMmgbgds doman bogMgohm nbHmMons.
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Sophio Dughashvilix*

Significance of Mediation in Loan-Related Disputes Against Microfinance
Organizations in the Post-Pandemic Period in Georgia

The article aims at determination of effectiveness of the mediation tool in dealing with
loan-related disputes against microfinance organizations in the post-pandemic situation caused
by COVID-19. The procedural opportunity of applying the mediation can be considered as a
means of recovery and rehabilitation of the legal and material situation of the parties involved
in a similar type of dispute and affected by pandemic.

The article provides a general overview of mediation as of an alternative means of dispute
resolution and the important legislative innovations for its introduction and development in
Georgia. The study also focuses on analytical reasoning about the benefits of mediation over
other means of dispute resolution in terms of pandemic and post-pandemic situations. The
paper also presents the legal status of Georgian microfinance organizations to further assess
the status of a party to the mediation process and examines effectiveness of mediation in loan-
related disputes against microfinance organizations in post-pandemic conditions.

The study will facilitate the resolution of loan-related disputes through mediation to be
recognized as an effective way to improve the difficult situation of the parties affected by
pandemic and as an efficient means for the timely exercise of rights.

Keywords: Lender, Remotely Carried out Mediation, Overdue, Mediation, Mediator, Mic-
rofinance Organization, Borrower, Settlement, Pandemic, Post-Pandemic Period, Loan-related
Disputes, Loan.

“Peace is not the absence of conflict,
but the ability to cope with it.”
Mahatma Gandhi

1. Introduction

In today’s reality it is hard to imagine human relationships without conflict and dispute.
The more people involved in a relationship, the higher the likelihood of forming the opposite
opinion. Gap of opinion, emotional state of the parties, different values, needs and interests are
exactly the factors that may lead people to disagreement.

Negotiations between the parties to a conflict are a process of combining different and
mutually opposed positions, starting with a way of communication and ending with a common
decision.!

Classically, conflicts escalate into disputes, with most disputes eventually ending up in
court, which is directly proportional to the overload of the court. The destructive effect of
disputes is also growing in this regard. In particular, disputes that are not resolved effectively in

Visiting Lecturer at Thilisi Open University and European University, PhD Candidate at New Vision Uni-

versity.

' Zartman W., Negotiation and Conflict Management, Essays on Theory and Practice, Routledge, London,
New York, 2008, 7.
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time may further become a significant impediment to the democratic and economic progress of
states.?

Today, court proceedings and litigation usually take several years. Court expenses and
other related costs are also added to time-delayed cases. Sometimes the dispute resolution
period is so long that it is possible for the parties to lose their primary legal interest in the
dispute. It is in resolving such conflicts that mediation is most beneficial and effective for the
parties.

Mediation is an alternative means of dispute resolution, during which the parties have the
opportunity to resolve their dispute or conflict through reaching on mutual agreement with the
help of a mediator.? By choosing mediation, the parties avoid not only time-consuming formal
court proceedings, but also save time, costs, and as a result obtain a flexible, tailored process,
that is controlled by them.*

2. Fundamental Characterization of the Alternative Means of Dispute Resolution -
Mediation and the Stages of Institutionalization

Mediation is an alternative method of resolving disputes developed from the concept of
persistent principles of problem solving and negotiation5. The mediation process is voluntary,
during which an independent and impartial person — a mediator helps the parties to resolve
their disagreement and settle the dispute amicably.

Mediation is an informal process, not bound by strict procedures and giving the parties a
real opportunity to refer to their own interests and needs. It is through the existing procedural-
essential control that the parties manage to make a mutually desirable decision. The informality
of mediation is in some cases more acceptable to the disputing parties than their inclusion in
the legal framework and formal processes.6

Even a conflict come to a deadlock may become negotiable if, with the help of a mediator,
the parties are able to listen to each other and understand real mutual needs. With a full
understanding of the other party’s position and taking into account the emotions behind
him/her or the vital necessities, the parties can understand each other’s situation and, without
compromising any substantial interest, find a reasonable solution that satisfies mutual
interests.7 It is the mediator who can identify the real needs and interests of the parties through
his/her involvement, which becomes a precondition for settlement.

During mediation, the course and process of the dispute is controlled by the parties
themselves, while in litigation, the parties lose control of the case and the process is slowed
down. Added to this is the additional risk that the outcome of a legal settlement of the dispute
may be undesirable for at least one or both parties. Disputes ended through mediation are

2 Tkemaladze S., Mediation in Georgia from Tradition to Contemporaneousness, Thilisi, 2016, 7 (in Georgian).

3 Commercial Mediation in the UAE and the Laws Concerning Mediation UAE., 2019, <https://heino-
nline.org/HOL/LandingPage?handle=hein.journals/counco6&div=24&id=&page=> [03.09.2021].
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Folberg J., Golan D., Tsuladze A. (Ed.), Negotiation: Theory, Practice and Law, Thilisi, 2018, 284.

Tsuladze A., Comparative Analysis of Georgian Judicial Mediation, Thilisi, 2017, 25 (in Georgian).

Coleman P. T., Deutsch M., Marcus E. C. (eds.), Conflict Resolution (Theory and Practice), 3" ed., Jossey-Bass,
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acceptable to all parties involved, as their voluntary agreement preconditions the full
acceptance against settlement.®

A mediator is a person with special knowledge and skills who manages the negotiation
process between the parties through recognized methods for conducting mediation and helps
the parties to find the best way to reach an agreement with each other and resolve the current
dispute.’

Regarding the scope of the mediator's action, it is important to note that the mediator
does not make any decisions and does not offer certain conditions or solutions to the parties,
but rather facilitates consistent and active negotiations between the parties themselves leading
them to a common, acceptable decision.™

The mediation pilot project was introduced in Georgia in 2012, and it was from this period
that mediation proceedings were conducted at the Mediation Center of the Thilisi City Court on
civil cases transferred to the Center by the Court.™ Furthermore, in addition to the Thilisi
Mediation Center, judicial mediation centers still function successfully in Rustavi, Mtskheta and
Gori.

The past 2 (two) years were especially fruitful in development of mediation as a sector,
because in 2019 the Law of Georgia “on Mediation” was adopted, which came into force on 1
January 2020.

Subparagraph “a” of Article 2 of the abovementioned law provides a legal definition of
mediation: Mediation - the process, however named or referred to, whereby two or more parties
to a dispute attempt to reach an agreement on the settlement of their dispute with the
assistance of a mediator, regardless of whether the process is initiated by the parties or on the
grounds and according to the procedure determined by law.” Also noteworthy is the legal
definition of a mediator in Subparagraph “e” of Article 2: Mediator — a natural person registered
with the Unified Register of Mediators who meets the requirements of this Law and agrees to
conduct mediation, regardless of his/her status and selection/appointment procedure.”

The legal definition of a mediator refers to the "Unified Register of Mediators", which
requires more specifics. In particular, in terms of innovations in the development of the
mediation sector, it is important to note that on 29 November 2019, before the entry into force
of the Law “on Mediation”, a Unified Register of Mediators was established based on N21/300
Resolution of the High Council of Justice of Georgia and 55 mediators were registered therein.
This can be compared to the so-called accreditation or granting special powers to a mediator,
which establishes the legal basis that a mediation case conducted by a mediator registered in
the Unified Register, if ended with an agreement, with the consent of the parties, shall be

8 Dispute Resolution and Mediation During the Covid-19 Disruption - Maritime and Transport Law
Committee, July 2020, <https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=CEB54377-412E-40F2-
8328-533902295BD8> [3.09.2021].

° Kandashvili I, Mediation - an Effective Alternative Means of Dispute Resolution, Thilisi, 2019, 137 (in Ge-
orgian).

1 The Role of the Mediator - WMO, December 2018, <https://worldmediation.org/role-of-mediator/>
[3.09.2021].

" Explanatory card on the Draft Law of Georgia “on Mediation”, <https://info.parliament.ge/file/1/BillRe-
viewContent/216089> [3.09.2021].

2 Law of Georgia “on Mediation”, GLH, 18/09/2019, Subparagraph “a” of Article 2.

3 1bid, Subparagraph “e”.



enforced in accordance with the rules established by the Civil Procedure Code of Georgia,
regardless of whether the process took place within the framework of private mediation or
judicial mediation.™

In terms of innovations, it is also noteworthy that in order to regulate the activities of
mediators and universal access to mediation, LEPL “Mediators Association of Georgia” was
established on 14 December 2019 and its chairman and members of the Executive Board were
elected.”

3. Advantages of Mediation in Pandemic and Post-Pandemic Conditions

The announcement of the new coronavirus COVID-19 as a pandemic by the World Health
Organization on 11 March 2020 has caused an actual paralysis of the world.

The global challenge of contemporaneousness has put the study of the advantages of
mediation on the order of the day. This issue is especially relevant from the moment when the
world began to struggle with the global problems caused by the difficulties of the pandemic.
However, with epidemiological conditions still in their infancy, it is difficult to predict how far
COVID-19-caused disputes may reach.”

With the increase of commercial disputes, businesses are increasingly exploring the legal
situation and considering what measures they can take to protect their rights/interests. Given
the delays associated with the courts, disputes are often not the best solution for the parties.”
Under the influence of the negative consequences of COVID-19, the parties found themselves in
already existing and expected disputes, regardless of their wishes and intentions. In such a
case, the probability of reaching an agreement is much higher, as both parties are uninten-
tional, innocent victims of the circumstances.

In pandemic and post-pandemic conditions, mediation is the best solution and effective
process to avoid the overlong litigation, court costs and additional stress. The goal of the
parties involved in the process is to achieve the desired result."®

Mediation has a number of advantages, in particular:

Less time and flexibility — Mediation is a faster and more flexible process compared to
litigation. In terms of time, disagreements between the parties can be resolved in a shorter
period of time than would be resolved during the court hearing. Mediation is also flexible to the
extent that if the parties decide to use mediation during the court proceedings, the court
proceedings will be suspended until the mediation is completed. In case of failure to settle the
dispute, it is allowed to resume the dispute in court,” therefore the process will be resumed
from the stage exactly at which it was suspended. Regarding the term, it is also important to

™ Civil Procedure Code of Georgia, Parliamentary Gazette 47-48, 14/11/1997, Chapter XLIV® - Enforcement of
Mediation Settlement.

5 Information on LEPL “Mediators Association of Georgia” - “Mediators Association of Georgia”, <https://me-
diators.ge/ka/association> [3.09.2021].

6 Mediation Law During Covid-19 - CEDR, 2020, <https://www.cedr.com/mediation-law-during-the-covid-19-
pandemic/> [3.09.2021].

7 Dispute Resolution and Mediation during the Covid-19 Disruption - Maritime and Transport Law Com-
mittee, July 2020, <https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=CEB54377-412E-40F2-8328-
533902295BD8> [3.09.2021].
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note that according to the effective legislation of Georgia, the term of judicial mediation is 45
days, which can be extended by agreement of the parties, while in private mediation the term is
fully agreed upon by the parties, although in both cases mediation saves more time than court
proceedings.?’

Controlled process — the parties have full control over the agreement to be reached, as
they negotiate directly and can agree on specific commercial decisions or outcomes under
agreed terms. This, unfortunately, will not be achieved in the event of a dispute examination
through the courts.”

Maintenance of business relations — Forms of dispute resolution can also be assessed in
terms of maintaining relationship between the parties. In some cases, it is very important for
the parties to resolve the conflict in such a way that it is possible to continue the relationship in
the future.? Mediation helps the parties to focus on communication, which in many cases
ensures the maintenance of existing business relationships. This stems from the main purpose
of mediation as of an alternative means of dispute resolution, which is manifested in main-
taining normal relations for the parties?

Confidentiality — The mediation process is completely confidential,** while in the case of a
court, the hearings are held in public. Disclosure of the essence of the dispute may even lead to
undesirable consequences for the parties. Mediation will ensure confidentiality, maintain a
reputation and the long-term nature of the relationship.

Less expenses — Mediation expenses are much lower than those for resolving a case
through the courts. It should also be noted that during judicial mediation, in case of completion
of the dispute by agreement of the parties, the plaintiff will be reimbursed 70% of the state duty
paid by him/her.?> As for private mediation, in this case the remuneration of the mediator's
activities is determined by the terms agreed between the parties and the mediator?, which is
also much less than the costs incurred by the parties for court proceedings.”

Taking into account all the above-mentioned, a cost advantage of mediation is when the
result is achieved by the parties themselves with the help and involvement of a mediator. At
this time, it is impossible to attain a result that will not reflect the interests of the parties.

Although one of the mediator’s roles in mediation before the pandemic reality was
manifested in direct and physical involvement, the pandemic opened up new possibilities for
remote mediation.?

2 The Benefits of Mediation and Mediating during Covid-19 lockdown, Furley Page, May 2020, <https://-
www.furleypage.co.uk/insights/law-updates/the-benefits-of-mediation-and-mediating-during-covid-19-
lockdown/> [3.09.2021].

2 bid.

2 QOstermiller M. S., Svensson R. D., Alternative Means of Dispute Resolution in Georgia, Tbilisi, 2014, 279 (in
Georgian).

3 Kandashvili I., Mediation - an Effective Alternative Means of Dispute Resolution, Thilisi, 2019, 34 (in Geor-
gian).

2 Tsertsvadze G., Mediation, Thilisi, 2010, 35 (in Georgian).

% Civil Procedure Code of Georgia, Parliamentary Gazette, 47-48, 14/11/1997, Section 2" of Article 49.

% Law of Georgia “on Mediation”, GLH, 18/09/2019, Paragraph 1 of Article 11.

27 The Benefits of Mediation and Mediating during Covid-19 lockdown, Furley Page, May 2020, <https://-
www.furleypage.co.uk/insights/law-updates/the-benefits-of-mediation-and-mediating-during-covid-19-
lockdown/> [3.09.2021].
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It is hard to deny that technology is causing great transformations in human relation-
ships.? The use of technology for communication is now a common occurrence that we actively
use in both personal and professional life.*°

Online mediation occupied a special place among dispute resolution tools. Dispute
resolution in this form was created by understanding that virtual relationships of a commercial
nature created conflict of a different nature than those created in face-to-face relationships.?'
Even before the social distancing and similar restrictions imposed by COVID-19 pandemic, the
demand for the use of information and communication technology tools outside of e-commerce
was growing in various dispute resolution modes, including through mediation. However, it
should be noted that such a practice of conducting mediation developed with the gradual and
general introduction of technology integration into traditional mediation practice.?

Remotely conducted mediation also has a number of advantages. In particular, there is no
need to postpone mediation until the restrictions are lifted. During mediation, the negotiation
process and the opportunity to make decisions are provided, regardless of whether the parties
will be in their own home, office or other space. This form of mediation allows the parties,
including the mediator, to be in a comfortable and free environment for them and to manage the
dispute resolution process. Mediation conducted using a remote platform can also save time and
money. For example, the time and expense of travelling to attend a mediation session.

Nothing changes in the format of the online mediation process, as both public and private
meetings can be held individually with each party. It is also technically possible to use a break
and all the procedural means that would be possible during the physical conduct of
mediation.>*

Online mediation on disputes with highly opposing parties may be a good solution to
regulate conflict relationships regardless of a pandemic. Online channels now allow the
mediator to manage the process technologically so as to be able to separate the parties in the
so-called “online individual rooms". This method also additionally ensures the confidentiality of
both the process itself and the communication between the parties.®

When talking about the challenges and benefits of conducting mediation using a remote
platform, it is impossible not to mention the effective step timely taken by the Georgian
authorities to support the institution of mediation under COVID-19 conditions, in particular:
Mediation (remote) was defined as an allowable economic activity in Annex 2 on making
amendment to the Resolution N2 181 of the Government of Georgia dated 23 March 2020 of
Resolution N2 211 of the Government of Georgia dated 1 April 2020 “On the Approval of Measures
to be Implemented in connection with the Prevention of the Spread of the New Coronavirus
(COVID-19) in Georgia”. This did not hinder the mediation process that started before the

2 Rule C, Online Dispute Resolution and the Future of Justice, San Jose, California, 2020, 1.

30 Ibid.

3 Ebner N., Rainey D., Online Dispute Resolution and Mediation, Hague, 2020, 2.

32 |bid.

3 The Benefits of Mediation and Mediating during Covid-19 lockdown, Furley Page, May 2020,
<https:/ /www.furleypage.co.uk/insights/law-updates/the-benefits-of-mediation-and-mediating-during-
covid-19-lockdown /> [3.09.2021].

3 Ibid.

3 Ibid.
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pandemic, on the contrary, several mediation agreements have already been reached remotely
on similar disputes during the pandemic.3®

4. Legal Status of Microfinance Organizations

In developing countries, a large share of the workforce is either self-employed or
employed in small and medium-sized businesses. Low-income, self-employed or informally
employed people have limited access to unemployment insurance or health insurance. Such
individuals were particularly vulnerable to the factors caused by COVID-19. Microfinance
institutions play an important role in supporting poor and low-income households and micro-
enterprises.’

Today, 40 microfinance organizations38 are registered in Georgia, the registration of
which, according to the effective legislation, is carried out by the National Bank of Georgia.
Microfinance organizations in Georgia operate in the legal form of a limited liability company or
a joint stock company and carry out the activities prescribed for by the laws and are controlled
by the National Bank of Georgia.* It should also be noted that only microfinance organizations
are required to include the term "microfinance organization" or the word "MFQ" in their legal
name.*

A microfinance organization differs from other types of financial institutions, including a
commercial bank, and the main distinguishing factor is the amount of registration capital. In
particular, if the minimum amount of the paid capital for registration as a microfinance
organization should not be less than GEL 1,000,000 (one million) to be replenished in cash, in
the case of commercial banks the capital is much higher, and the minimum amount is GEL
12,000,000.4

The activities of microfinance organizations are also different, the list of which is defined
by Article 4 of the Law of Georgia “on Microfinance Organizations”. In particular, this activity is
to issue micro loans, including consumer, pawn, mortgage, unsecured, group or other loans to
legal and natural entities, and issue credit payment cards for such purpose.

Although the abovementioned law stipulates a narrow circle of activities for these types
of organizations, at the same time, Article 5 additionally stipulates the maximum amount of the
loans to be issued. In particular, the amount of the loan issued to a single borrower should not
exceed GEL 100,000 (one hundred thousand). The word "micro-credit" itself, which derives from
the provision of Article 5 of the law, is significant. Micro — is a relatively small amount of loans,
which is not found in the form of a similar restriction on the loans issued by commercial banks.

In order to develop and support Georgian microfinance organizations, a membership-
based non-profit (non-commercial) legal entity — N(N)LE "Microfinance Association" was esta-

3% Mediation - When a dispute turns into an agreement, Tbilisi City Court, September, 2020, <https://tcc.-
court.ge/ka/News/mediacia---roca-dava-sheTanxmebad-igceva> [3.09.2021].

¥ The Impact of COVID-19 on the Efficiency of Microfinance Institutions - NCBI, 2020, <https://www.ncbi.-
nlm.nih.gov/pmc/articles/PMC7521446/> [3.09.2021].

3 Non-bank Institutions Registered in Georgia - the National Bank of Georgia, <https://www.nbg.gov.-
ge/index.php?m=529> [3.09.2021].

3 Law of Georgia “on Microfinance Organizations”, GLH, 30, 18/07/2006, Section 1 of Article 3.

40 |bid, Section 3.

41 N°61/04 Decree of the President of the National Bank of Georgia, GLH, 03/05/2017.
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blished in 2009. The association aims to develop and strengthen the microfinance sector, as
well as to protect the rights and interests of microfinance organizations and to facilitate the
coordination of activities.? As of today, the Association unites 21 microfinance organizations
registered and operating in Georgia.*?

5. Effectiveness of Mediation in Loan-related Disputes Against Microfinance
Organizations

Article 1873 of the Civil Procedure Code of Georgia provides for a list of disputes subject to
mandatory judicial mediation. In particular, according to subparagraph “c4” of the first section
of the mentioned article, judicial mediation can be applied on disputes arising from loan
agreements (including electronically concluded loan agreements) concluded by Georgian
banking institutions, microfinance organizations and non-bank depository institutions, if
dispute subject value does not exceed GEL 10000.4

In addition, the judge has the authority granted under the law to assess in advance the
circumstances relevant to the case and to transfer the abovementioned case to the mediator
without the consent of the parties. As for the case where private mediation has already been
used by the parties to the same dispute and it has ended in vain, in such a case the judge
decides to transfer the case to the mediator only with the consent of the parties.*®

It is important to note that the post-pandemic period has had a positive effect on loan-
related disputes against microfinance organizations, which in turn was found to be acceptable
and authentic to borrowers.

Based on the public information provided by N92-0414/4404673 Letter issued by the
Thilisi City Court on 26 February 2021, it is clear that according to the statistics of 2020, 61 loan-
related disputes were examined last year, where microfinance organizations were represented
as one of the parties. These disputes were transferred to the mediators within the framework of
compulsory mediation. 80% of the loan-related disputes transferred to the Thilisi Mediation
Center completed with an agreement. This figure is impressive, as the public information
provided by the Mediation Center of the Tbilisi City Court also confirms that mediation is
effective in legal obligatory relations, and the total figure of their settlement is 70%.4°

Given that each dispute between the parties is individual, the scope of the settlement
also varies from case to case.

On 22 October 2020, LEPL “Mediators Association of Georgia” and “Global Compact
Network Georgia“ organized a meeting with representatives of the business sector on the topic
“Mediation - a dispute resolution tool having no alternative in the business sector”.*’ The CEO of

“2  Activities of the Microfinance Association of Georgia - Microfinance Association of Georgia, <http://www.-
microfinance.ge/activities/> [3.09.2021].

4 Ibid.

“  Civil Procedure Code of Georgia, Parliamentary Gazette, 47-48, 14/11/1997, Subparagraph ,.c*“ of Section 1
of Article 1873

4 1bid, Section 3 of Article 187°.

4 NO2-0414/4404673 Letter Issued by the Thilisi City Court, 26 February 2021.

4 Mediation and Business: a Dispute Resolution Tool Having no Alternative, Mediators Association of
Georgia, October, 2020, <https://mediators.ge/ka/article/ mediacia-da-biznesi-davis-gadawyvetis-alterna-
tiuli-meganizmi/66> [3.09.2021].
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one of the microfinance organizations participating in the meeting, namely of “Eurocredit”,
spoke in an official interview with journalists about mediation and noted that several loan-
related disputes, which have been going on in court for years, were settled within a month with
the help of mediators. The fact that the microfinance sector has started to use mediation was
also highlighted, thus saving time, costs and as a result both parties have benefited.*®

Along with the settlement statistics, the interest of the microfinance sector in mediation is
also evidenced by the introductory meeting held in October 2020 between LEPL “Mediators
Association of Georgia” and N(N)LE “Microfinance Association”, followed by the signing of a
memorandum of cooperation between the associations on 22 October of the same year. Under
the memorandum the Contracting Parties agreed on joint projects to be implemented, aimed at
introducing and promoting the mediation as a new dispute resolution tool for Georgian and
foreign business entities operating in Georgia in the microfinance sector. Specific steps and
future joint initiatives for representatives of microfinance organizations were also planned in
the framework of the memorandum.”

The Covid Pandemic has contributed to the slowdown in global economic growth and the
world economy has also faced to a large-scale crisis. The current situation, in its turn, has
affected the business sector, including financial institutions.

It should be noted that the post-pandemic period has made the parties to the loan
dispute more negotiable with each other. Mediation, for pandemic-affected parties to such
disputes, is a means of recovering and rehabilitating the current crisis situation. N202.03.21/1-40
Letter of the microfinance organization registered in Georgia JSC “MFO Euro Credit” dated 1
March 2021, indicates that the company does not provide statistics on settled disputes, which in
its turn makes it impossible to determine the exact percentage of settlements, although in the
event of a reasonable offer from the borrowers, the dispute with the party is for the most part
settled amicably. Cases are settled not only within the courts, arbitration and mediation, but
also at the enforcement stage.

Microfinance organizations are more actively involved in the mediation process, and the
pandemic has changed their attitudes towards borrowers, making them more loyal to them, as
well as laying the groundwork for an individual study of the borrower's condition.>® This applies
to those who have been directly affected, lost a job or other source of income. In this regard,
the report published by the International Labor Organization (ILO) is noteworthy, according to
which in 2020 114 000 000 people lost their jobs in the global crisis.”

As for the scope of the settlement, it depends entirely on the contractual relationship
between the parties and the individual agreement, which in turn is confidential. According to
the information issued by JSC “MFO Euro Credit” on the basis of N202.03.21/1-40 Letter dated 1

4 Working Meeting with CEO of the Microfinance Association - Mediators Association of Georgia, October
2020, <https://mediators.ge/ka/article/irakli-yandashvilis-samushao-shexvedra-sagartvelos-miksosafi-
nanso-asociaciis-agmasrulebel-diregtortan-baton-iuri-lebanidzestan/59> [3.09.2021].

4 Memorandum of Cooperation has been Signed by and Between Mediators Association of Georgia and
Microfinance Association of Georgia - Mediators Association of Georgia, October 2020, <https://medi-
ators.ge/ka/article/saqartvelos-mediatorta-asociaciasa-da-saqartvelos-miksosafinanso-asociacias-
shoris-urtiettanamshromlobis-memorandumi-gaformda/68> [3.09.2021], (in Georgian)

50 N202.03.21/1-40 Public Letter Issued by JSC “MFO Euro Credit” for the Purposes of this Study, 01/03/2021.

51 COVID-19 and the World of Work, 7t ed., ILO, January 2021, <https://www.ilo.org/wcmsp5/groups/pub-

lic/ @dgreports/ @dcomm/documents/briefingnote/wcms_767028.pdf> [3.09.2021].
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March 2021, without identifying the cases and the borrowers, it is possible to form a general
pattern of what the terms of settlement of the parties to the loan-related dispute may be. As a
rule, the scope of the settlement depends on the type of loan issued and the solvency of the
borrower, as well as whether the loan is secured or not.

The terms of the settlement are always individual and are based on the contractual
relationship with the borrower. The scope of the settlement depends on several factors,
including, as already mentioned, the solvency of the borrower and the extent to which a party
consents to a mediation agreement.>

Through mediation settlement between the parties, the following terms are often agreed
upon:

a) Adjustment of loan amounts in order to reduce its amount. In such a case, it is possible
for the borrower to reduce/cancel the overdue interest (penalty), as well as to reduce the
interest accrued on it, as well as to adjust the principal debt in some cases. A principal debt
adjustment may occur only if the loan is unsecured, and/or a short-term loan is issued, and/or
if the party agrees to repay the amount in total;>

b) Drafting a new payment schedule, both with and without loan adjustments. In this case,
the loan repayment terms are changed according to the dates favourable for the parties™. It
should be noted, however, that the history of each borrower’s payments and the cause-and-
effect relationship with the delay must be taken into account. Especially if the borrower has
previously been a prompt payer and is unable to meet his/her obligations due to deteriorating
financial condition. This factor leads to a loyal attitude towards him/her and the terms offered
by the microfinance organization towards such borrowers are more concessive.>

N202.03.21/1-40 Letter of JSC “MFO Euro Credit” dated 1 March 2021 also responds to the
challenges related to loan-related disputes, on the basis of which it can be said that a uniform
practice is to be introduced in the procedural and technical part regarding judicial mediation,
which will be the guidelines for each judge or employee of the mediation center.

The issue of search for borrowers, the so-called defendants is also a significant challenge,
which is a hindrance, not only in terms of delivery of the relevant suit documents to them, but
also completely excludes the participation of defendants in mandatory mediation in loan
category disputes.>®

The post-epidemiological situation has made it clear that due to the loan obligation both
parties to the dispute are making reasonable concessions and settling similar loan-related
disputes amicably. This is the best solution for both parties in the created situation.

6. Conclusion

The purpose of this article was to demonstrate the effectiveness of the Mediation
Institute towards the loan-related disputes with microfinance organizations during the post-
pandemic situation caused by COVID-19.

52 N202.03.21/1-40 Letter Issued by JSC “MFO Euro Credit”, 01/03/2021.

5 Ibid.
% Ibid.
5 Ibid.
% Ibid.
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The study has shown that mediation is exactly the tool that provides for the parties
involved in such disputes and affected by pandemic the recovery and improvement of the
existed situation. Deciding on mediation is an acceptable solution for both parties in the
created situation. Under the mediation agreement, on the one hand, the borrower receives the
terms of repayment of the loan obligation tailored to him/her, while the microfinance
organization is guaranteed to receive from the borrower even a small amount, not to mention
the time and costs saved through mediation.

The post-pandemic situation has had a positive impact on the amicable settlement of
debt obligatory disputes. Mediation proved to be an effective and flexible process for the
parties in the created situation.

The study made it possible to identify the challenges that arise during mediation on
similar loan-related disputes. It should also be noted that legal proceedings for loan overdue
caused by the COVID-19 pandemic have just begun and it is possible that, in most cases, the
relevant proceedings have not even begun on a large scale. Increasing the intensity of
mediation cases on loan-related disputes will lead to further intensification of the loyal
involvement of microfinance institutions in mediation, while a solvent borrower, even with a
minimum payment, will ensure the sustainability of the sector in the face of crisis resolution. In
the event of a dispute being settled through mediation and the loyalty of microfinance
organizations, it is ensured that the outcome is tailored to the interests of the borrowers, thus
not worsening their credit history.
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03M 33060353300+

3360b 3M633I6GNJ LOLIWI3GH I ISM LOFIGATOL ILALIG, HM3IMMHEB
6A0633LONBOM bATFIIHITIBNL 6MEO3IdNL 33630COIBNL BIdOHM
063360MELS ©O LObILFENBML MEGOL bLAN63ILONBNM LOIGONOMHIIM
©d30bdL

mhdbhogn Loaghmodmhobm bonb3gb8nENMm byedg3h7090900 Loghosdmhaobm bonb39L-
&0gom bodohmonb dmogohn 8odmdho39090n dogos. bonbzgbBnznm ghonghomdab 3mdsesd-
byhmonesb godmadenbohg 30, bdnhoe fohdmndmds ev30 33bmge 063908mhby o dob3nbdyQ
bobgdGoxzmb mhob, hmB8onb 3oesfy3980L Y3909 98BgdBah 0949609800 Loghmodmhabm
ohdnBhogo 3333006900. eo30b 306bnE3nLLL ne 3odM[3930L Fohdmoeggblb bonbzgbBnENm
b90393h309000b 0760m3060 6Mhdgon, hob Lo®yd390993 3600 goesfyegb dbohgms dmhab go-
30. ombndbg0nb gobLodohBoe 30, 83300909000 Lomvbopgm bLobgeddmzebgom 3hnbizndgdnb
ohbgomods, hobog 39hy6390ymab 39600 3mb39630s Lobgedg3hgegdm bLodshmenb Fgbobgo.
3960b 3mb633630000 F90Mm03099073000 bmhdnb 3068ohBgonb mob3dndegzhyen dnegmadgoon,
hmdgoni 86033690m306 3odmynbgdob 33m390b 06390Emhbs eo bobgedfozmb dmhab es30L
3900§Y398000b bonb39bB0ENM boohdnBhogm 8hndyboonb dngh.

bog3306dm bnBY3900: 3960L 3Mb396300 LobyETg3hy0g0m Lodshoenb Tgbobyd, mh-
dbhngn Lonb3gbB0NENM byedg3hy0gos, bmhdnlb gobdohBgds, Lonb3gbBnEom LoshdnBhogm

0030.
1. 3gLo30MN

Lonb39LHNEOM sMmdahMmazgdn LagMmmadmmMabm bodsmmmab 3MnbEN3g00L godmygby-
09, MMIgmnE EMgbomgmdnm gMmmnbdo dbomodgmamans, bobgmdmnzn ommab gobdss-
mmodsdn BoMImomagbmo gobbamsnb bogsblL." bonb3zgbHhnEom bymdgzmymgdom gomaoe-
mobB0bgdyma sMdapMazgn gdgomme 3Mab oze3dnMmgdyma bogmmadmmabm Lonb3gL-
Hogom LOFMMMMLB6. Ja3zms 0b goMmgdmgds, MMI EMabEMIMONm bagmmnsdmmobm bo-
06390LdH0EoM LadoMmmomn dmnEa3Lb oMs dbmmme 3gMmdm bobgmdgzMymgdm yMmngmmm-
0oL y3bmgm 0639LHMMLS s Fob30Bdgm LobgmaBogzmb dmMab, sMedgwm nb sbY3g ©o-
®33d63509mns LogMmMadmMmobm bobymdgzMymgdm LodoMmomab doMnms 3MNBEN3900Y.
03M9m33, bobommomng bogMmmadmmobm AZzgmMadom LodoMmmMaMbY s Lodsmmemab dm-
3o 3Mnb;303900L.2

Logmmadmmobm Lonb3zgbdhngom bgmdgzMymgdgdn Pbs PdMY63gMYymxrEgL 0b-
390HMMM JRMYd900b ©S330L dogdbodomyMma.’ Bob3nbdgm Lobymdboxgmbs s ygbm-
g 0b639bHMML dmM0bL yMnogmomdnb EsbaMmyaggmomgdmom bLanb3zgbHngom bgmdss-

03069 $030b0d300m0b LabymMMANL MOnmMObLAL Lobgmdbogm 36039MLbobIHOL 0YMoEOYMO Bol3Ym-
H900b emdbhmMsbio.

' Zarra G., Parallel Proceedings in Investment Arbitration, G. Giappichelli Torino, Eleven International Pub-
lishing, Torino, 2017, 109.

2 De Brabandere E., Investment Treaty Arbitration as Public International Law, Procedural Aspects and
Implications, Cambridge University Press, Cambridge, 2014, 17.

3 Basener N., Investment Protection in the European Union (Considering EU law in Investment Arbitrations
arising from intra-EU and extra-EU Bilateral Investment Agreements), Nomos, Baden-Baden, 2017, 54.
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Mmymgds 3903030 Psbmgmo 0b35bMMabodn IM3ymmonb 3MmEgm LHSbaMbYOL. om-
60367m0 LHVbEOMHONL Toby3znm IMgmbmazgds Fob3nbdgm bobymadbagzmb dMydymMob
33bmam 06350H™MML. gL LHIBIMDdn J3boL MebsdgMm3g LagMmmsdmMmobm nb35Lbh0-
309000L ©E30L LOBYd3gmMDL.* Lonb3zgbdHnom bymdgizmMymydgodnc dmBabMnggdxmNy NbY-
o0 3M0b3n39d0, MMgmMnEos, 0530MnmaE: 9JL3MM3MNENY, LodoMmmMNebo o Mbode-
Mo dm3ymmonb bhoboombn,” gMmzbymon dm3ymmdnb bHoboombn,® 3gmomboboobngmy-
00b 3MnbEn30 s 33nMmadgbo bgmdgbymonb 3MnbEndn.”®

Y030, @obobgmadyma bhsbom@pgdn ydMo3mgb dgdmbzgzadn 3onMiz939Mn ©
09bm30600. 3MNBEN3900 03300M0@ oMab gobdom@pgdymn bonb3zgbdHogom bgmdgimy-
my0500b H9gbHan, Mol ©o30L BaMAMIMoL dgdmbizgzsadn bosMdnpMazgm HMndybomab
bgmo MAgds.° mMAbMmagzn Lonbzgbhnzom bgmdgszMymgdom dMmEgdgmn EomJds nb3gb-
HMMmLby o LabgMdboxmb dmMab Lonb3zgbHoENMm sMmdaBhMaznm EA30L goobyzghob dg-
bobao, 0639LHMML MggohndYM FmmmEnbL 3gdbanb, MmMT Tobo JxMadgd0L EoMM3930L
0d90mbgg3000, dobo nbhgMmabado 0969508 aEgmn MmMAbMngn Lonb3zqgbhoznm bgmdgimy-
9000 gam3omnbBnbgdymo dnbm3zebn 3MnbEN3500L LomebsmE gobdambhgdnb T90-
39m000.

3960L 3mbB39630s LobgmdgzmMymgdm bLodoMmmab dgbobgd” 30 8603369MMM306
Mmab sbMmPmgob bogMmmsdmmMabm bgmdgzmMymgoqdol gobdompgdnlb MmzambedMaboo.
bonb35LMHEMm bgdgzMymadalb gobdoMmbgdabob 008sM™Mo396 08 doMmaos 6gbdL,
MmamydnE EoMygnmnmgoymons 3960 3mb396300L 31-9, 32-9 o 33-9 xbmgdam. 3mb-
396@300L 31-9 dgbmdn dmEgdyman sMnb bgmdgzmymadnb gobdom@mgdob Dmgoa Babgoda.
32-9 Oybmn gobbodMm3MogL gobdombgonb 9.6. odohgdnm Lodyomgdgob, MmEabsE bym-

4 Schreuer Ch., Introduction: Interrelationship of Standards, in: Reinisch A. (ed.), Standards of Investment
Protection, Oxford University Press, Oxford, 2008, 10.

5 LoBoMOINsbo o MObsdOMN AM3YMmoONL 3MnbEn3n sdbmaydIMa LEHIbMBNL. LagMmedmmabm
Lonb3gLbHoEm Ladsmomab @oMmamgodo HgMBnbn ,,LodoMmnsbn” Fymabbdmodb: ModwHbo®
LEMMaE sbmMmENggdL n639bHNENNL BndmMgda LobgmMABba@m IMEaxdnLL O bofMmzndnb gobsBomgdab
398mbLoygbgdgmn Lodommamnb bo®yxdzgmdyg, nb3abdhmMao Momo 3MI3gbLoMEYds Mendgb goEgdnb
00 omAMonbL LobsE3MME, ZoMabhnMydym JRMYO9OL M3BEYbom Lomsbomo JdMYb3gmMymab
LabgmdBogm 0b39bHNENNL gobbmMmEngmgdolb 6900bTngM gHo3dg. HamMdnbo ,,msbsdsMma” 30 dmo-
393L ggbmgmo 0639LbHMMObY s Fsb3nbdgmn LobgmIBa@ML Logamm 0bhamMabgdL ImMmabL M-
EombagmyMma 0omobLNL E3sL, Bysmm: 39hE30dg 8., 99gLogoman LagMmmsdmmabm Lonb3zgbhogom
badoMmmomadn, 8gMnnsbn, MmO0NLA, 2013, MO., 102.

& 9mmzbymo dm3ymmodab 3MnbEndn dgamgdnmn LHIbsMbNS. smbndbyma dmombmab ybmgmo
0639bHMMaL dndomo obbmMmEngmgdgm dM3yMmdsL s@agnmmomngn 0b633bHMMAL BLZo3LYC.
Byofm: Galea I., Biris B., National Treatment in International Trade and Investment Law, Acta Juridica
Hungarica, N92, Academia Kiado, Budapest, 2014, 179.

7 LobgmMABo®Md 0000y Bogzmgda bgmboyMmgmo 30MmOgdo oM Pb@s goozmMzgmmb bsnbzgbdhognm
bgmdgzmamgdnb dmbsbogg bobgmdbogzmb 0639bHMMLY o 0633LHNENSDY, 30MY ab 83MEIMIOL
Logymam s dgLsdg Labgmabogmb 0633LHMMYODY. Bysfmm: Ziegler A., Asif Q., International Economic
Law, Third Edition, Thomson Reuters, London, 2011, 507.

8 Trujillo E., Balancing Sustainability, the Right to Regulate, and the Need for Investor Protection: Lessons
from Trade Regime, Boston College Law Review, Vol. 59, Issue 8, Boston College Law School, Boston, 2739.

°  Salacuse J., The Law of Investment Treaties, Oxford University Press, New York, 2010, 139.

© Marsahal M., Investor-State Dispute Settlement Reconceptionalized: Regulation of Disputes, Standards
and Mediation, Pepperdine Dispute Resolution Law Journal, Vol. 17, N1, Pepperdine University, Malibu,
2017, 244.

" 3960b 3mbB396300 LobgmBgzMymgom badsmMammab 8gbsbgo, 23/05/1969.

93



d93M9madab BmM3g00 3onMmi3933mn o 096M30600. bmem, 33-9 dgben dngdommyoy
00 bgm893Myma0960b gobdom®qdsb, MMAMd0E 93MmbhMas mM ob 39 96099."

39600 3m6396303L NEN 3603369mMMds goohAbns LagsMm3zgmmbmzab (bagsMmzg-
am 3960L 3mB39630sL F0ygMms 1995 Bymb s 3dMJdgEEs 38539 Banab 8 n3mabDL),
MmmgmmMz 0639LH0ENJ00LbM30L F0dBNE3IMN LobgmMABorMbMZNL, MMIMAL FngMm BMSZo-
oo mmMAbMogn Lonb3zgbHnigom bgmdgzMymagdss goxrmmadgdymo. bogsMmmzgmmb dogM go-
gmmdgoymo yzgms mmabMnzn Lonb3zgbHhoEom bymdn3Mymgdnm 30L Foebyzghob
0990600830 gobbodmamymoas sMmdadhmozn, MmImab dogmog ybmo gobbmMmizngmoal
bmMm3goab gobdom@gds. gL P3065b369mn 30 FoMEoddHab MmMbL sbMmymMgdLb Lonb3zgbn-
3om bodsMmoMydmngzn gomygdmb Aodmyosmndgdado.

60600900M7g bLHohnodo 30M39M My380 gabbomymons 3960L 3MbB336300L 8603369-
mmods bojommzgmbmznb. 890amad — dgmmy, dgLodg o 3gmmbg — ®@o39030 dndmbo-
mymns 33600 3mb39630000 gomzamabBNByd Mo BmMANL gobdoMmbgdnbmznb dmEgdymaon
9oMggnmnmgogma Igbemgdab dnboombo o domo godmyqgbgdnb dgbodmgdmmogon, bonb-
39LdHnEom bLosMdnbhmozm Logdggoob Togomnmdy. LodmmmmE 30, 995009090 046900
39600L 3m6396300L 3odmMyg6900b 3MagH03gmn Bobobnomgodmgdn o dabn gozmgbs bosMm-
dohmazm bLanb3zgbhozom sMondhmazgdo.

2. 3960L 3m6396300bL 3603369mMMO LoJoMM3gmmbm30b bonb35bdoEom
bgmdg3Mmymgdab 6mMIzdab m3zombodMobom

boagommzgmm dbmxmamdn ghmn-gmom dmbBnbo3g 0EanmMb 0303906L y3bmyMo nb39L-
H030900L 800%90039MmO0L M30mMbIBMObNM. Lanb3gbhngom 3mndohn LoJommzgmmdn
bgboymgmns, Mo@asb oMbgdgmn 87406003900 mMngbhoMmadgmos 0b3zgbhmmMgdab
abomoggMmady.”

LodoMmm3zgMmb oM gorMmMAgogmns 36 MMAbMngn LoNb3gbhnEnm bgmdgzmymy-
00. 00b0dbymMoEeb 32 bgmdgimMmymads domadns dgbymon, 3 — bogmdmbBgmagmons, dogMmod
domadn oM sMab JgLbymo (sM3dgmnb gogMmmnsbgoymn gdnmshgodn, myMdgomn, 93303h9),
bmenm odhomosbmeb d96y3zgmomos bgmdgzmymgds. LoygMomadms, MmI LogoMmm3g-
@mb 3096 goxrymMIOYM™M0 y3zgms mmAbMmozn bagMmmadmmabm banb3zgbhogom bygmdgzmy-
m90s 0M35mabBNB9OL O30L owaby3ghmnb 397060D00© 308063HMbAL LogMmodmmMabm
Lonb39LMHNEM E83900L gobdbazgm 336HML. MoE gnmabbdmMdL ndsb, MM my ygbmg-
oo 06390HMMab 03 J39Yy60b ImJomogdqe, MMIgMMobsE bogdoMm3zgmmb o043L gogmmag-
oymn mmAbMmagn Lonb3zgbHhnEom bomdgzmymgods, 30906 y3bmaom 0639LHMMTS E30L
BomMIMIMONL 8990b3g3080 nb6@o dndoMmomb 30d063HMbAL Lonb3abHOENM ©O3900L gob-
dbom3zgmo 396¢HMUL.

030Lbmob, 3960L 3MB396300L 360T369MMOSL nb oMgdmyds VML, MMT LogoM-
039mm dbmgyamomdo gMom-9mMmo dmbBnbogg s@anmb 0303700 gebmymo nb33bHnENgdnL
000%0039mMmmMd0L M35bodMoLbNM.™ dgLodsednbo, n30L gomzamabBabgdom, MmMA bagoMm-

2 Salacuse, J., The Law of Investment Treaties, Oxford University Press, New York, 2010, 139.
3 Doing Business 2019, A World Bank Group Flagship Report, 16th Edition, The World Bank, Washington DC,
2019, 5.
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0390mmMdn 0o MEIbmOnm 0639LH0EN0Lb 890MENB90Y, dEMOIIMOSE oML]OMOL 0d0bLY,
Mmmd 0639LbHMMdn My dnnhbg396, MMA Jomon JRMYdg00 anMM3s, ©830b gobbobomagg-
™y 3030MMa396 LagMmmadmmobm sMmdoBhMmazL.

mfm bLobgmMdboxzmb dmmMab goxmmdgoyma Lanb3zgbhngom bygmdgsMymgdam, Mm-
©3Lo3 3oM33™MNLBNBYOYMNS o30L Foabyzghs sMmdobhMmaznb d9d39mdom, Jgbmgw nb-
390HMMLS o 0969130303M LobgMIBoEMbL dmMab a30L BoMIMIMONL d90mb3zg30d0 dom
IMn0gMmosdg 3MEgmgds 0969x0300M Lobgm3Boxmbs s PEbmgmo 0b33bHMMAL
bobgmABogymML IMmMob EsEdyn MmMmAbMn3n Lonb3gbhnzom bymdgiMymgds (Msbog
0y96900L LasMdnpMmazm HMndYBsmn ©s30L gabbamaznbob).

0mbndbymmob gMmomo, 3960L 3MbB396300L godmygbgdab mowa dobbn sMLYOMOL
LodoMM3gMmbL IMbsBoMgmonm oMbydy Lonb3gbHhosnmM basMdobhMozm 39000, MOE-
3006 bLodoMmmzgmmb TogMm gogmMmaAgdyma mmdbmogzn Lonb3gLHOENM bymdgzmymadab
B6mmMm3g00 bdnM Jgdmb3zg3030 06@M33600 36 oMM sMab dMBgLMNggdYma (dsgsao-
019@, B3MOIME ML MHYzxM0MYdY™MN sMadnMadnmn gJb3Mm3MnaEnnb }MMAIM0MdY,
Mo3 LagMmmbnb J98339M0Ng, MIEE6 B7dnLTNgMo LobymMdboxrm Mggxmnmgds dgbodmmy
©9339M0x30E0MogLb sModnmodnm gqbdMm3Mo3ns®, MPboE b FMoEs3EaL LogeMm
0b6hgMmgbb).”

099006 godmdnbomg, 3960L 3MbB336300 LogoMmmzgmmbmgzab 3603369mmM306 Lo-
dommydMmng mg3yndgbdb 6oMIMoaqbL ndab gomazsmabbnbgdnm, MmMA bLonb3zgbHENM
omdnmmoz80 dob3nbdgm Lobgmadboxmby s Jgbmgm 0b39LbHMML dmMab BoMBMAmodn-
™m0 ©o30b goabyzghnbab sMmdnpMazgn g3nmohgbo® bgmaddmzabgmmolb d0d8mgd bobgm-
9603mbLY o 0639LHMMAL bobgmMdboxrmb dmmab gogmmMaAgdyma mMAbMozn Lonbzgbhon-
30m bgmdg3Mymgdom, sbgmab sMbydmodab dgdmbggzado.

3. 6mMm3ab gobdoMm@pgds 3960bL 3m63963300b 31-5 Axbemab dgbododnbo

LasMoONMHMozM HM0dYbomgdn Lonb3zgbhoznm bgmdgzmMymgdalb BMMAgOL gobdom-
H900L Mmo3ed3nMm3zgmo nbygdgb 39600 3mbB336300L 31-9 Igbmoom. 3Mb396E0S gobdoMm-
H900b Dmaowo 69L0LM30L FobLodM3MO3L, MMT bygmdgizMymgos Pbs gobndsm@pmb 39-
00ebobabngMo. 9.0., A3gnmgomazn 3608369mmdab dLsddNbYE, bgmdgiMymadalb
30600MLOLY s abo MONYIHND s 309690000 godmAnbaMmy.’® sbndbyman dybmab
3omzgmon  3P6dhn  oabL bmMmAnb ebdompgdab doMmomo@ BabgdL. 3gMmdme,
,09mMdg3Mgmgds 36 gobndsMmbmb 3gmambnboabogmo, A3gymadMnzn 860d369mm-
00b dgbododnbo, MMAgmoE bgmdgzmymadnb HaMBnbgdL y6wms dngEgb dom 3mbhgd-
bHGo o obY3g godmIwnbomg bygmdgzMymagdob ™mO0gJH0ed o T0BHHONESH”.
9mE90yemo bmMm3s godmymaxb bgmdnzmymgdab gobdommgdob mmb doMaomo gmgdgbeb:

1. bgmdg3mymgdab hggbdn; 2. BmMIgonbL A3gymadMngn 3603369mmbY; 3. bgmdgzmymg-
00b 6mM3900b 3603369mMmmdy; 4. bgmdgzMymgonb 30Dsbn o obndbymgds.”

589399 8. LOJemm3zammb mMmAbMmogzn Lonbzgbhogom bgmIg3Mymadgdnb dmanadogyxmMm-badsmm-
mydMmngn sbsmado, Mmo., 2016, 4.

6 Kaufmann-Kohler G., Interpretation of Treaties: How Do Arbitral Tribunals Interpret Dispute Settlement
Provisions Embodied in Investment Treaties, in: Mistelis L., Lew J. (eds.), Pervasive Problems in Inter-
national Arbitration, Kluwer Law International, Alphen aan den Rijn, 2006, 258.

7 Salacuse, J., The Law of Investment Treaties, Oxford University Press, New York, 2010, 139.
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3960L 3mb396300 0330MO® osmaoMadLb ndsb, MMA bogmdgzmMymadab bmmAnb gob-
doMm®H900 36 gobbmmEngmoglb AzgnmadMmagzn 3603d369mmoab dgLbodednbo domo do-
600MLAL om3zomabBnbgdom. BMMTNL gobdoMmbgdabob v®a3696 ,,A399mgdMazn 8600-
369mmoab” 63LbsL dnbo FnbsombOL gobLobLLdM3IMeE, Mams bbbgdyma Lonwsb Toybo-
©33Mb yzgmodg Lomoboom AzgymgdMmogzn 860d3b69mmoby. FogMad, bdoMo v8g30Mn
00003Mmads oM 335MMdL. vdn@ma, ydxmogbo 0gbgdmms, MM3 bmMB0L YmMIYmoMmgd
Ixmm 3mb3Mabhymo nymb.™

3960L 3mb6396@300L 31-5 dybaab 3nM3zgma 36JdHoo Bommo oMab o@agboga,
Mmd bmMm3s oM Pb6o gobndombmb 30600, LoBsa oM gobabodm3zmMagds dabo dabosMmbo. 7.0,
bmMm3nb dnbs3MLL 8930 y3nMohgbo doms Lohyzgdbs o 60bdYd]0Meb Tgomgdno,
Mo30b dom oM goshbnom odmyznadgman 360d369mmods. 88sbmob, 3960L 3Mb3g6300L
00b5300, 30 P60 goebywgb bgmdgzmymadnb 3oMmdgo0b d50odsdnbE.™ boddgdy
Siemens AG v. Argentine Republic?® hfmndybomds ombndbs, MM bgmdgzMymgods oM 36
3ob03amBHML oME3 WMNOgMIMIYMOE s 3ME3 3333M®, Maasb 3960L 3mMb3gbENaL 31-3
99bmob 3oMm3gmoa 3969Hno gomzemnbBnbgdymo gmmAzmomgds 3dob oM n;m3smabbo-
690L. HM0OYbomBs Pbws nbgmaddmzebgmmb bgmdgzMmymgdnb d0B60L dgbodednbog,
Mmmammz gL godmbodymns bgmdg3mMymadob abobgmgdsbs s 3MYeddmada, Mams by-
oo d996ymb 06390LH0E0g00L Babomnbydsby O E30L.Y

3960L 3mb396300L 31-5 dgbmab 83-2 3969dho gobLod®3Mo3L, My Mo TMNadMYdS
bgamdgzmymadab Hgdbhdn. smbadbyma dxbmalb dabgsznm, ,,bgmdgzMmymgdalb gob-
9omM®H900b 30B6nbomznb, dobn dnboombn, bgmdgzmymgdab Hggdbhob, 3M9eddPmMaby o
©363MM700L oMo dMnEe3L: o) 6gdnbAngM Bgmsbbdgosb, MmBgmnE bgmIgizMyangdsb-
00600 ©o30380M07M0 s MMIgmoz dombgymn nym yzgms dbomgb dmmab bgandgzmy-
agonb gobagmmMmagoms; 0) 6500bngM EM3YdgbHL, MMAgamnE gagbomns gMmn 86
Mo3nb0dg dboMmab dngMm bymdg3MPmgd900L OEIOSLMSD EV303d0Mdnm o bb3s Lo-
bgmdboxymgdds doomab 0go, MmammE bamdgimymgosbmeb ©s30380M0 M0 ©mM3ndnb-
0.2 36033690mM306 LOZNMLL BoMIMOEE]bL 03039 dgbando obobgmgdym yzgms M-
39096(L gmmbonmo LHIHIYLO S 33MMMNMIH0 oohboo My oMy, 030L gobbobomzgmo
d9E0MY09M™MN EIEENbgL, oy dnMmeaodnm Mol godmbodozb gb bmMads.2 3mbggbEnab 31-9
0bmab 39-2 3369hHn 0330Mo@ gobLedM3Ma3L, MmA 3MBHgJbHab goMmgdg Lohyzgdb 39M
80960g90s 8608369mmods. gb 30 IMNEE3L sMe Bbmmme bymdg3Mymagdab BHodbhb (Bom
dmMab 69onbBngMm 3MYsBOYMLL s a3HYOSL), oM3Bg y3zgas bb3s Bgmsbbdgdsh b

'8 Regan H.D., Sources of International Trade Law - Understanding What the Vienna Convention Says About
Identifying and Using “Sources for Teraty Interpretation”, in: Besson S., D’Aspremont., Knuchel S. (eds.),
The Oxford Handbook on the Sources of International Law, Oxford University Press, Oxford, 2017, 1052.

' Rubino-Sammartano M., International Arbitration Law and Practice, Third Edition, JurisNet, New York,
2014, 1581.

20 3330630mMb0L LogMmmsdmMabm Lonb3zgbhogom LosMdoBMogm ©o3300L gobdbomazgmo 39bdHMmAL
2007 6ol 6 m9dgMm3mab goabyzghomgds bsagdgdg Siemens A.G. v. The Argentine Republic, ICSID
Case N°ARB/02/8.

2 Rubino-Sammartano M., International Arbitration Law and Practice, Third Edition, JurisNet, New York,
2014, 1581-1582.

2 Regan H.D., Sources of International Trade Law - Understanding What the Vienna Convention Says About
Identifying and Using “Sources for Treatty Interpretation”, in: Besson S., D’Aspremont., Knuchel S. (eds.),
The Oxford Handbook on the Sources of International Law, Oxford University Press, Oxford, 2017, 1050.

Z 0gd3g, 1052.
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©mM39x396HL, MMAmgdaz donmgds yzgms dbomab dogMm. bmmMInb gobdompgds oM ybws dg-
dmoggomammb dbmeme bgmdgzmymgdnm gomzamabbnbgdyman d9dmyyman 3mbhgd-
LAH0O). dLOBNBBNY, MMD 31-9 dgbaab 8g-2 39694Hno EoLbgmMgdymn LodsmmmadMngn
©mM39x396hg00 sMmab 31-9 dgbeob 3nM3zqm 3969Hdn Foomnmydgmo 3Mmbhgjbhob bsbogo,
Mo 9Mo 3onabmosdn nbws gobabomgdmogb.?

Mo@3 d99b9gds, 3mb39630nL 31-g dgbamab dmem bobomb, 39-3 396940 Togmomgob
08009, MMI 3MbHgdLHMb gMmo Bbgzgmmosdn 36s 0d6sb Gomgdyma dbsMmgms dm-
Mmob 6900bAngMa F9mobbdgos, 3MagdHngds @o bogMmmadmmabm LodsMmammab bgdabdngMma
d90L00530bo BMMBY. 0JnESb godmadwnbomy, MMA HhgMAnbgoabmznb 360d369mmoab Gnbo-
9900009 3600 ©oanbmgb bmMmadnb 3mb@Hagdb@n, 350806 ab BabodnmMmdgdn, M3 gom3oe-
annbBnbgdyans 3960b 3m6396300L 31(1) dgbaom, 6o godmaygbmb 8 Bgdmbzg3s80G3.
b AmboBM7g0 dLY39 3ob3H303907M0Ns LogMmmedmMmabm bodsmmeab 3m3oboab TogM. o0
1396003693y dBNdBY, MM 31-9 dgbaab 39-3 39b6dHob EobLbynbo @MLdY ,,3MbM9T-
LHO gMmMoE Tbg3gmMmosdn 36 09bsL dnmydymo” ImEgdymas ndobomznb, MM 39-3
3396980 dmEgdymo gemadgbhgodn gobobommb 3nM3zqgm 3969hmob dndommgdom.

39Mdme, 3mb396300L 31-9 8gbmab 39-2 3969hoome s 89-3 3969H0L “s” s ,,0" 939-
316940900 m gobLsdM3MYMNS 33M9b6HM0 gabdsmbgdnb badn dgommeon (nbnbo godmaygbg-
08 30M39m 396dHMeb gMmMs, MM gobndsmbhmb bgmdgamymgdab BmMBs). 89-2 s 39-
3 3969(Hg0000 gom3omabBnbgdyma 89906003900 Jgbodmgodgmns gadmygbgdym ngbob
0y bmM3nb gobdom@pgdab 3MmEgbdn bgmdgzmymagdab yzgms dbomyg oMmab AoMmoyan. ob
00 0900b393080, Oy 9Mon o6 dghn dboMg Fndammozb ob 1339 gobbmMmEngmgdym 3Mog-
H03oL, MMAMab MmambdedYE bygmdgzmymgdnb bbgs dboMggdnE 3MNob 1Mvbsbds.?®

3960L 3mb3gbznnb 31-9 dybmab 389-3 336JM0L ,,3” 9393969Hdn sbndbymns 890-
©93600Mn ¥mMmIgmomgde: ,,bagMmsdmMmobm LadsMmab bbgs 65L9dN". 9L ggabbdmdL
0doL, MMT bygmdg3mmgdnb bmMIgdnL gobdoMmbgde 6@ gobbmMmiEngmmglb LogMmmedm-
Mmobm LsdoMOab domds.” 9.0, bLonbzgbdhngom bgmdgzMymadqdal gobdoMmbgdaobasb
6mmM3nb 80bosMbMOb gMmoE gomzamobBnbgdym Pb6@o 0gbsb LogMmmedmmMabm Lodom-
omob 6500030gMo BmMAy, MMIgEoE gedmanygbgds dbsMmgms ImMob yMongmomodgddn.
bgamdgzmymadab bmmaAs y6s 999L005870MEYL bagmmodmmabm bodomommab Mmadgan-
09 06003690mm306 BgbLL, MMAgmoE MobbzgMmodns dbomgms dmMab oMmbydyan bLodom-
00MgoMn3 3MN0gMoMmdsLbMab. smbndbyman Babgda oM LognMmmydb bgmBg3Mymydsbmsb
ddoMmm 30380M0b sMLbYOMOLL. b sLMYWMgOL Eodbdomy MmMEMbL bgmdgzMymadab bmMm-
90L gobbodomto.?

2 Regan H.D., Sources of International Trade Law - Understanding What the Vienna Convention Says About
Identifying and Using “Sources for Treatty Interpretation”, in: Besson S., D’Aspremont., Knuchel S. (eds.),
The Oxford Handbook on the Sources of International Law, Oxford University Press, Oxford, 2017, 1050.

% 0939, 1053.

% Villiger E.M., The Rules on Interpretation: Misgivings, Misunderstandings, Miscarriage? The Crucible Inten-
ded by the International Law Commission, in: Cannizzaro E. (eds.), The Law of Treaties Beyond the Vienna
Convention, Oxford University Press, New York, 2011, 110.

70939

28 Ghouri A., Interaction and Conflict of Treaties in Investment Arbitration, Walter Kluwers, Alphen aan den
Rijn, 2015, 115.

2 Villiger E.M., The Rules on Interpretation: Misgivings, Misunderstandings, Miscarriage, The Crucible Inten-
ded by the International Law Commission, in: Cannizzaro E. (ed), The Law of Treaties Beyond the Vienna
Convention, Oxford University Press, New York, 2011, 110.
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31-9 9ybmab 389-3 336dd0L ,,3" 93939694hHnb gozmMEgmgds dgbodmagdgmns 6900bL-
009M 03097, MMIgmM0E 30MEadnMm My sModnMEadnm a3a3dnmgdymns 0635L¢HNENY0-
006 o Imombmggds BmMANL gobdompgds. gb LosMooBhMmazm HMNOYbsmgdL odeg3L
bmMmIshogmon Lo®Ydzmadab 86 Lodmgdgom 0gMabondEnob gomMamadnlb gabLodMzMab
d90L0dmydMMOsL. 3bndbymn 80BBs@ nbobsgb baezLbo hodnb BMMAdaL 86 bonb3zgbn-
3om bgadgzMymgdnm ImEgdgmo 0bm3zebo bmMIgd0b gobdom@gdsb. MmammoEss, Bo-
3omMN0v©: 99L3MM3MN3300L O LBBMOMNIB0 O MVBILEMMN dM3yMmdab 3690900.

03Mgm3g, dobLbobamazgma dgbman godmaygbgds 80306, MMEaLsE bymdgzmymg-
0900L dmMnb sMbyOMOL 3Mbxmag®n. 08 890mb3g3000 AMNddMYdS gaMmgdmgds, MmEabLs
LobgWABNEML 30 EYOYMxdgdn (MMAMgdnE BoMAMs©a)bgb Lonb3gbhnznm s30L bo-
3060) oMygnmomgdymns MmammE Lanb3gbhozam, by sMsbonb3zgbhoznm bymdgimy-
my00003 @O MMIgme M7armnMmgds §Mmdobgmb 9606503 Y390s. 08330M 890mb3g-
3000, bLooMmoohMazm HMNOYboAs Y6 Foobznhmb bmMAshoymn 3mbymaghn. sdnb
3obbobmMmEngmadmo HMNOYbomAs by FobLodmzmmb ongMmomgns bLonb3gLHOENM
bgmdg3Mymadq00b 9MMBob9MmMeb Bnboomdagmosdn sMbydym bmMTIgoL dmMmob o
©3300MbLML 3MbgMoghmo nbHgMmgbada. 89Lods30LL®, LON63LHNENM O 3Mabonb-
390hoEom bgmdgimMymgoqdnb gMomngmmgzezdomo dgbodmgdgmns mM dgdmbgzgzedn: 1.
Lonb39LHNEOM bgmBgzMPmg0900bs o 3Eddnsbob JBMgdsms bgmdgzMymgdgdob 0y-
MnbndEns 9MmMBebgmnmob dfnMmmME oMol googedayma. 9.0., MMEILLE 9MMNEONZN39
LodommmydMnzn BmMmds MMn3g bgmdgzmymadab Mg35000b QoMmagmgddn bgds gobdom-
H900bL Logebn bogmmadmmabm LadoMby s DMZon bodoMmommgdmnzn 3MnbEN3700b
30030mnbB0bgd0nm. 08330M0 YMmngMm3sazdnmab 890mb3zg30d0, 0Mabonb3zqgbhoznm bym-
d93Mymadab Myz3000 dgndmgds 3obdombgoab Lodyomgds® godmnygbgdmeab o 89ob-
Mmymb sbbbs-gobdom®mgdnmn s odbdomg Mmoo Lanb3zgbbhogom sModobhMozd0; 2. Lo-
bgmadbogymgdo ndymgdymo sM0sb Mo303600 3omMEgdymMadg00L godm, MmMIMYdNE do-
9m03nboMgm0ogb 0od0sbnb JBRMYdMe o gaMydmbEsEznmn bymdg3mymgdgd0Eab,
asmmzomb bLonb3zgbngom bgmdgzMymgdom gomzamabBnbgdymn 3o0mMEYdMadgd0
003006000 dmJomsgggool 506oE30L, JLoxrgMmnbmgodobs s goMgdmbmeb o3e3dnMmydy-
™m0 383m909000L ELLBEV30E. 80330M 8900b393903d0, 0©V3N360L JTRMYdIMS O goMgadmb-
o330 bgmdgzmMymgodgob 8ggdmoom do3mbhmmmgdgmao 396gnnb dgbmymgos bonb-
39bMnEgom bgmdng3Mymgdgdab gobdom®Mgdabeb o LogMmsdmmabm bonbzgbhogom bo-
dommmnb bmMmBsdhngo 3gobznmamgdal 0130mbedMOLNG).P

dnybgozo ndaby, MMA 3960L 3Mb396300L 31-9 Anbandn dmEgdymns Lo3sMEYOY-
MmO gobomzomnbbnbgdgmo BmMAgdN, oM sMab gobdoMmdgdgma My Mo doms 5609900
0000M9Yg™m 9gmqdgbhL. yzgmoe dmo30Mo doEamds — HJLbHMOM030, dnbosmMbmMOMNgn, ob
hamammmangmo — godmygbgdnm 36@s 0gdbob oMy ngMaMmJnymo, oM3dgE dIMLb-
bEaLb gMmnsbn gobdomBgdnb 3MmMEgLAN. 0JgEob gedmadnbomyg, bmMInL gobdsMmHgdnbab
390mbLoygbg0gmn Azgymgdnmo bodoMmmob BMMIOL oM Fn3YyozoMm obdoMmbgonlb Jom-

30 Ghouri A., Interaction and Conflict of Treaties in Investment Arbitration, Walter Kluwers, Alphen aan den
Rijn, 2015, 115-116.
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bym dgoMmELdEY. 30Mndnom, ab Jabob dmgbom bLobHgTSL MEN3Mo o 9MMNTbgNM0
dd0MMEO ©ol3e3dnMgdman 3MnbE3n350ab Lodyomgdnm.>!

4. 6mM3ab gobdoMmpgdo 3960L 3mb396(300L 32-9 Ixbemab dgbododnbO®

00 dg0mb3zg30d0, 0y gobdsmbpgoob B9dmm sebndbymon 3nM3zgmomn 8gomEgonb go-
0mynbg00m 06mM3560 o vd30Mo@ dgnbodsdm d9myandn 0gbgds domgdyma, Mo bagn-
MmydL oobhymMgdob, dodnb bmMmBab 3gobdomdgdnbsob Pbs dndomomb 3960L 3Mb6396(30-
0b 32-5 99bab.*2 58 P3060b369MN0 G93MMB35D907MNS gobdom®Hadnb odshgdnma bodyoe-
my0900. o0 dmMab, bgmdgzmymadab dmboddogdgmn dobogmydn, MmEabyE bgmdgzmy-
my00b bmM3gon 09bM3060 o goyM33939M™00.3 smbndbymn gdbobyMyds bmMAnL 3603-
369mmoOnb gobbodmzmal, MmMEgbog 31-9 Igbmoo gobdombgds MMBMM3ZebL @ goyMm33g-
39mb HhM390L d0b 3603369MMOLL 86 063930 0830M0 vOLYMOYM 0b sMogmbazmMym 89©9-
3900L. 9.0., 3960L 3mbB336300L 32-5 Tybnm IMExTYW0S abdsMmbgoab adathgdomo bodyo-
™m90900bL godmynb900bL F99myymn 30MmMOgd0. 30xbgo3e ndnby, MM dMbLLABIEIdIMN
Lo8y8om9d0 BMIMEEqbL gobdoMmbgodnL adshgdnm Ladysemgosl, oM 36ms ndbsb o360n-
69050 dabo odbdoMmy Mman gobdombgodnb 3MmEgbda. domn Loadysmygdom dgbodmmes
3mbxymoghymo dobosmbob BybdHn obdoMmHgdob gobLodmazmas* bLogMmedmmobm bodoM-
0ab 3mdaboaob dogm 3960b 3MB396300L gobbomzabsb, dmbodsmony 39M3 oyhgm-
3Mab®do ombndby, MM dboMmgms 69dab gobLbadmamab gomgdg bmmAnL gobdampgds sMobo-
byM39an 90930L AMAHobo ngbgds. abn IMLLIBMYdN0), BMMANL A3zgxmMgoMn30 8603369-
mmos dgndmgods bognmm gobogb 6mMm3nb dnbosMmbab, 3ndBAL o LLgbab gomzsmnbBnbg-
00b dngbyo3e@. 3nbo dgbgmadnm, 3gabdsMmbhgonbsb ygMm dgho ygmowmgds dgbodmy-
0900 gAML AMLYBDIIOJMN LOTPToM9daL FobogdlL.3>

3obLobomggmon dgomeEnb godmygbgdolb 3MMOMAYdsL BoMIMaabL ngMamdnab
3330 3960L 3mb39630NAL 31-9 s 32-9 TYbgob dmmMab. 3mbB396300L 31-9 Tgbn IMND-
MgoL 3obdoMm@Mgdob dmas dgomEL, bmem 32-9 dgbmo — ©ododgoom LsTPsmndgoL.
3Mogdhn30b Mobobdom, BmMAnL gobdombgos Pbwo onbymb dmasn Bgbob boxgydzgmdy.
9L 3g@obbdmMdL Bmm3nb HgdbdHysmym, nbssMbmdMNg s Hgmgmemanym gobdombgodob.

30630M®H9d0L odo®adnmn Lodyemyo9dnb gadmygbyds, MMAgmaEg IMNsdMYOL bymn-
393M79m900L dMbLLBIBEYOgM BabamMyxoLLE, d390 MmNy dbmaenme d50myEymn Bnbodn-
Mmog00L 3MLYOMONLLL. adothgdoma Ladmemg090nb dodmygbgds ymzgmmaznb ©sd3907-
™m0y, MY 3obdom®gdnb dmgon Babo MMEBMMIZ6L S oymM33933mb HM336L dnb 8603367-

3 Vadi V., Cultural Heritage in International Investment Law and Arbitration, Cambridge University Press,
Cambridge, 2014, 263-264.

32 Kaufmann-Kohler G., Interpretation of Treaties: How do Arbitral Tribunals Interpret Dispute Settlement
Provisions Embodied in Investment Treaties, in: Mistelis L., Lew J. (eds.), Pervasive Problems in Inter-
national Arbitration, Kluwer Law International, Alphen aan den Rijn, 2006, 258.

3 Venzke I, Sources in Interpretation Theories — The International Law-Making Process, in: Besson S.,
D’Aspremont., Knuchel S. (eds.), The Oxford Handbook on the Sources of International Law, Oxford
University Press, Oxford, 2017, 412-413.

3 Clasmier M., Arbitral Awards as Investments — Treaty Interpretation and the Dynamics of International
Investment Law, Walter Kluwers, Alphen aan den Rijn, 2017, 16.

3% Venzke I, Sources in Interpretation Theories — The International Law-Making Process, in: Besson S.,
D’Aspremont., Knuchel S. (eds.), The Oxford Handbook on the Sources of International Law, Oxford
University Press, Oxford, 2017, 412-413.
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mMoab, 06 06393L vd30Ms sOLYMOIYM 86 d3MagMbnzMym J939g0L. FogMad, smbndbyman
hmMaoEnymn doEamads dMozomads o3hMmMas gosdMahngs. domn dgbgoymgdom, 3360L
3Mb396300 T303Ma® ofM 3obLodM3MA3L ngMaMmJnslb gobdomMndal dmgo BgbLo o gub-
90MHg00L Esdahxdnm LOTYSEMYdgoL dmMNL. EA30L LOZSBL BoMBMeagbLb dgdmbggze, Mm-
©3LsE 3obdam@g00b Bmaswn 6bob ymaae BMMINL dnbssmbo d30830Mm Zobnbodmazmg-
00, 003M8 odohgdnmn Lodyomndgonlb godmyngbgdsb Lbgs 3obLb3ze3z70nM dgY3e0w®I
003Y930M0. 98 390mbzg3080 ©oboagbns, MmMAgmo dnamdss Paxzmogbn. 60bsdgdsmy
d90mb3g3000, HMoagnyman doamadnb dbsMmEeddgmgdn s05mdnbgdgb, MM sMmbdaHMO0d
oM 3odmnygbmbL adohgonma badyemygogdn, bmenm m3mbgbhgdo — 3nMadno.

ngMmomdoymn dnagmadnb BmMmaAshnymao baxyydzgma gobdnmmdgodymans mMma dmvo3zoMo
Lognmbno). 3nM3gma 3MMOMITs 130300M709m™Ns dMbLLABOEIdgmMa LFYFomgdab godm-
y96900b LObEMMOSLMOD bymdgimymgdab dboMgms 30B6500L EOLLEE]bsE. TgmMg Lo-
300bns bgmdn3mymgonb d0dbab gobbodmams. 89LsdsTNLYE, HMeoEnymo doEamanb
9mabMmgygo0 omb0db60396, MM iTahndnmo Ladyamyx0900L godmygbgds BoMIMIMOL §93L
00006, MmMEs IMBnbsom3y3g900L dgbagymgdno, ImLLTBsIOgmN Tobomgdn BaMAmac-
3960 ©1dsd(H303909m LSTYoEMgOL. 333LMLB, 3MLYdMOL IMbLBMYOL, MMT TboMmgms T0d-
69000 o760 dgbodmms oMmE BamMIMoagbmgb bgmdgzMymgdnb gobdombgdnl 80dabDL.
0030mM0mo, MY bogombn 9bgos 0N6NL JBRMY09dL. FgLodsdnboE, 90 d90mb3zg3sdn M-
LOABOEYdgM LTYFamgdL 3603369mMmM3360 MM oM §960gg00.3

dnybaazo oMLbd N dnEamagdnbLy, badgobabdgmas nb goMgdmyds, MmA 3Madin-
3000 3mbLOAVIYOgIN Fobomgdab godmygbqds dgbadmgdgmns docn byadnbobzmamonb
090mb3g3000. dogomoma, 308063HMbaL bLonb3gbHNENM ©E3900L bogMmmadmmabm 396-
hmob 3mb6396300L¥ d993bab abhmMmas Eob3zmMomadnm sMmab m3ydgbdhnmgdyman, MmAOg-
mM0E 0030Me@ bgmdnbobzomdns. 89LsdST0NLYE, 308063HMbAL LLNb3gLHNENM ©13900L
3obdbom3zgmon 396HMmaL sMOnBMoz0 bdnMo nygbgdLb 3mb396300L IMLLTVIYOgE obo-
™my0L. MR, 36 o0nb0dbmb, MM3 dmgngmm d58mb3zg30dn ababgmMadymo 3MmMEqLL
LagMmadmmobm Lonb3gbHNENM LodsMmmmab BoMagmaddn 39M 0Yyg69096,%8 MdogdHMo go-
Mg0mM9dg00L godm. dsgsmoma, bogdgdyg Aguas del Tunari, S.A. v. Republic of Bolivia®® bosfM-
onhMmazm HMndYbods gobdoMmp)s, MmMAI m3xndgbHndab Bozmgdmos smmymydb bmMaAnb
3ob63oMmbhgdab 3MmEgLbL.4 mMAbMngn Lonb3zgbHnEom bgmdnzMymgdgdab EoEIdLMLE
©039330M5073mn dmmadamozgdab 3MmEqbn, o6 bogMmome oM sMmab BgMmommdnm ©Em3y-
996hnmgomn, 06 dbmmme dEnMgn doboms sMob bygmdnbob3zoman. 0dgwob godmadwon-
6omg, boomdndHMmozgm HMOYBomadL A3gxmadMn3 oM og3m 0dab dgbodmgdanmods, MmAD
©09YyMbmb dmMbLOIVSEYdgM Fobamgob bmmABnb gobdsMmbgdabab.

3% Noah T. Shereshevsky Y., Does Exposure to Preparatory Work Affect Treaty Interpretation? An Ex-
perimental Study on International Law Students and Experts, The European Journal of International Law,
Vol. 28, No4, Oxford University Press, Oxford, 2018, 1288-1289.

3 Convention on the Settlement of the Settlement of Disputes between States and Nationals of Other
States (ICSID Convention), 14/10/1966.

3% Clasmier M., Arbitral Awards as Investments - Treaty Interpretation and the Dynamics of International
Investment Law, Walter Kluwers, Alphen aan den Rijn, 2017, 16.

3 300063HMB0oL LogMmedmmobm bLonb3zgbhogom LosMdobhMogm ©o3900L Bebdbomzgmn EgbHMOL
2005 Benob 21 mgpmadomab gdosbyzgbhomgods Logdgdg Aguas del Tunari, S.A. v. Republic of Bolivia,
ICSID Case N°ARB/02/3.

40 Clasmier M., Arbitral Awards as Investments - Treaty Interpretation and the Dynamics of International
Investment Law, Walter Kluwers, Alphen aan den Rijn, 2017, 17.
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3obbobomzgm Lognmbmob ©ogzezdnMmgdom AMEommgmn 839M03ob Mmoz30byRIMON
309Mmonb dqbobgd d9mobbdg0s*! 0130390L gobbbze3907m 3MBOENL. IMazaman Banab gob-
003mMmmMO0d0 dmmodomozgonlb 3MmEgbob sdbsbzgmon ©M3ndgbhagns oM aym LogsMmme
bgmanbobzomdn. sbndbymon P3dsymanmgosb 0639300 ©o30L AMbBsbomgms sMamobo-
00fM0 aMadamgmonL godm, MoEaeb dm3obybg Lobgmadbogmb gooAbms bgmdnbobzm-
0mods sb0dbym dobomMgdmMb, bmemm dmbomAgang nb39bHMM0 Fm3mgdgmo nym o3 39-
LadgdMMOLL. 2004 Baab n3m0bdo AMommge 839Mn3nb M30LYBsN 3ogMmodnL dg-
Lobyd G9m0bb3gd0b Moz30bYBIMN 3ogMmMOAL dgbobgd 3MTabnod godmogbows, MM bym-
90Lob63MANy d9mMobbdgdanb 99-11 Mmo30L 06390 HNENYOMNSD EO3o380Mad N bolznmbgdab
00M03dg IMM3aMs3gdab abhmmns.

basMmonhMogm HMmdbomads Lsgdgdg Methanex v. United States® yyMmomgods gos-
dobznmo AMommam 099M030L0 Ma30bYRIMO 30gMmMONL gbobgd 890ebbadgdab goxmmm-
9900b dgbobgd dmmo3oMo3g0900L BamMamMgdedg 3960L 3mb396300L 32-9 Agbemob gMom-
do: 32-9 dgbmab dnbg30m, sb0dbym bbb edomgdomo odbdsmg BYbJins dgbod-
™mg09mny goohbab dbmmme d9dmIYMm gobLedMaMym 898mb3zg390dn. 3960L 3mb396-
300b 30amasb 6oMIMoagbL, MMA ymzgmmaob P6nbsmabos dboMyms Mme3madnMzagmn
3obvMobge o dnbo 3obdoMmbgods, 300Mg dboMmgms LogzoMoyom gobdMobzgdab Gomom
L399dHMab dngds.® g.0., HM0dYbsob dgbgymaydonom, bgmdgzMymgdnb ImbeddsEYdgMN
dobomgon yzgmo d90mbzg30dn oM nbo BoMIMoagbgb gobdsmpgonb 3MmEgbab 8-
00003969 6360Mb, MoEEsb oMmbadbymab godmygbgded dgbodmms MM Jombym
0amadsmMgmosdmg 9nny306mL gobdompagdab 3MmEqLo.

MmgmmE AsbL, sMmodahmgdn MmMoabog BENMmMdgb bymdgzmymgdab bgmdmabgmo
LobyMBBEMydNL gabdMbznb PoE96oL, IMLLIVIPYOgMTs Lodydomad dgbodams 8603-
369mm3z0b60 Mmmn dg0bMmYMML Lognmbab P390 TgLobBogzmo@.* MYIEs, 080L gom3zoe-
mobB0bgdnm, MMA BmMTnb gobdoMmbgdalb 3MmEgbn dogdbndomyMmom bwo oymbL Vd-
mybLYOYMN, s30dhM3 3MaghHnldrmo s MONgJhamMn dgxsbydnlb Loxryxd3zgmdy, 1b6ws smo-
6036mbL, MM3 ngMmoMmdogmn dnamds 39¢ dboMogdgMmsb ndbobyMadL. smbondbymo go-
0mb3ggmns ndoom, MMI LoosMOnBMogm HMNOYbsNL JRMYOsAMbLNMgdooL GoMmgmgodn
bdnMmo BoMAMA®agbL gabbamazab bLogebb o dom dngMm 32-9 b gom3zamnbbnbgdyY-
o 9900mE9d0b godmygbgds 6500b3ngMo goMgdmgdabab, 3093 IBMM adMmoab HfMmndy-
Bbogmab dngMm bmMAnb gomome gobdomBgonb Mab3lL o gebdom@adab 3MmEgbLb yxRMM
3oomMmymadL. HMndybomab dngm BmMmInL gobdombgdabob gMmm-gMmo dmo3eM godmb3g-
30b 60MIMOE39gbL domobLNL d960MANBYds — gMmma dbmag, bobygmbogmb abiMyEnsdn
99009ho® AoxMazmmodsbs o, dgmMmg dbMng, 1bmgmon nb33bHMMAbL nbHgMabgdab Lo-
90mMNob oE30L dMMNL. 8g3M9mM3g, sModobMaz0b sbsgombomymo 6969006 godma-
©0bsMy 3M 3MLYOMOL 3MY39EIOHPMMOS 86 bmMmMBnL gobdom®Hgdnb boym3zgamMMME dMON-
3M907mn bHoboMm®gdo, M3 sMONHMOFL BoMmmm ELZMYENNL Lodyemgdsb oM dnobEa-

4 North American Free Trade Agreement, 01/01/1994.

4 Ad Hoc Loasmodnhmogm HMndybomab 2005 Bmob 3 8330L0HML gosbyzghomgos Lsagddgdg Methanex
Corporation v. United States of America.

4 Dolzer R., Schreuer Ch., Principles of International Investment Law, Second Edition, Oxford University
Press, Oxford, 2012, 31.

4 Clasmier M., Arbitral Awards as Investments — Treaty Interpretation and the Dynamics of International
Investment Law, Walter Kluwers, Alphen aan den Rijn, 2017, 17.
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0 @ 3oobyzghomgdoms Mmobdndy3myemosb 9nbEgdEs oLOdsdL. dgbodsdnboc,
HmM0dybomab B0gMm J9dEIYmMn o 0vb3ndEy3zMmymo gabdom®magdnb 3MmEgbo oboby-
™90y MNL3L M30000 voE3NMgOL e3nb Tbomygdb.

5. 6mMma0b gobdoMm@gde 3960bL 3m6396300b 33-9 3xbemab dxbodsdnboc

39600L 3mb396300L 33-g Agbn dngdoMmgds 00 bygmdgzMmPmgodoms gabdsmbgosl,

Mmdgmmns Hgdbhob oxmgbHMmos aagbamans mMm o6 g 96009. obndbyma dybmab
3omzgman 33694hHnb dobgznm, ,MmEgbog bgmdgzmymadab Hadbhob oxmgbHpMmos
©3396nmas mM o6 Mod9bndg 96027, 3ob HaJLbAHL ymzgm 96009 MvbsdsMma doms 8730,
0730 bgmdgzmymgdom sMas gom3amnbbnbgdyman o6 dnbo dbomMggdn oM dgmabbdb9b,
Mmmd o0 Hadbhms dmMnb bbzomdab 890mbzg3e80 g3nMoMabn doms 9946505 MMAgENdg
9, 3obbedMm3zMym HgdbhHL”. 88039 dgbannb 39-2 3x6JH0m obabodmzmgds, MM oMY
0900906 yMo ©aaggboman bgmdgzmymadqgdnbs, dboMmygdds smabhyMmom dgbodmgdg-
mos 300ABomb oo dngMm gobLodmzmymon bgmdgimymadab Hgdbhn. MoTEb0dg 960dg
bgmdg3mymgdgdolb bHggdbhob smnbHyMmdalb 3obbodmzMnbab dgbodmms BomMIMNIZsb
3Mmomgds, MmMEabog 0MobodoMmn sgmabhymmonlb domob dgmbg bgmdgzmymgdgodo
H9mM3nbgobL oM v9d3m gMmmbonmo 8608369mMOL. 305LMBD V33d0Mg00m, 30039 bl
09-4 39690 3300300MOL gadmbzemb. MY sMbhHYM HajLbhmo dgEamMgdabab 39M -
3060 3690000 060033690mmds 31-5 o 32-5 Igbmydab d5Loddd0bLLE, 35d0b Y6 gonm-
30mnbB0bmMb bygmdgzmyamgdab bogoba o 30dsb0.4

nd dgdmbgn30d0, Oy 09096 M0 H3JLHdNL MMAgmndg bmMAsL dmMab gobbbge-
390730 dnbosmbn sdMABEYOL, o806 gobdoMmbgdal 3MmEgbo MoymeEyds. bgmdgimy-
909 ym3zgmm3nb smngddgds MmammE ghmnsbn 89mebbdgods, MmMAgmoE d9wagos gMmomo-
0060 ©073mgd900LZeb, Bo80bo3 30, My bgmdgzmMymads dggabomans Mdgbndg Lb3oe-
©obbge 960%7.

003M00, 0y 0Mo30mgbm3zeb0 bgmdgzMmymgds 36s 0dbsb godmygbgdymo s mMmo
09m9bhyMmo HgdbHnb dgomgds dgydmgogmans ddMab gobbbzezgdnb goMgdyg, 35dnb 39-
60b 3mb396300L MbobIOE, b gobbmMEogmEgb BEMMAgo0L 3o0MIMBNDOENY. 80 P3o-
6oL3bgmMab MOdEbndg dgomen sMbLbgOMOAL. 3oMAMbNBOENNL y3gms FEIMMOS P60
d50bMyEIL B0bsLBSM obLodM3MMa Mybdndy3mmdac. y3nMm3gmgb ymzmabs, bmMm-
0L gobddomHnodgmds 6o godmnzzmamb, bmad oM dgodmgds 8603369mmoab gobbbgoe-
39000L godombymads 3960L 3MB396300L 31-5 o 32-9 dxbangdab godmygbgdam. dgmmy,
0y 30M39ma dgomEn 1d3©Iggm omdmhbgds, gobddom®agdgmds 6o ooEanbmb,
bgmdgzmymadom my sMab gom3zsmobbnbgdymon o6 my dboMggdo Mobbdwygdnob, MM
bmMmBoms dnbooMmbob gobLbbgezgdnb d90mb3zg3edn, 3Mb3MaMI™ HaJLAHL y30ModHabmdy
9609909. 0 ombndbymo gmMg dgmmEoE oM 06900 bamboymamon, 3odnb 3bo 046sL
000g09m0n ab 3603369mMmmdy, MMIgmoE LOY39MaLMEO 39MMN3B7dL HagLHgOL, bgmdgs-
Myagdab mdnggdhHobe s 30060b gomzomabbnbgdno.*6

93Mm30b doMmodbogymgdnb LobodsMmnmmb gMmm-gmam LogJdgdy PoEaNbEs, MmD
3690000 LogMmom dnbssMLOL ELYEE]bsE JAMo3Mgbos LEMMgE bgmdgiMymadab bogoe-

4 Gardnier R., Treaty Interpretation, Second Edition, Oxford University Press, Oxford, 2015, 315.
4% Linderfalk U., On The Interpretation of Treaties, Springer, Dordrecht, 357.
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60 o 30%ob0. ¥ YydEs, 3Mb396300 8330MIE gobbodm3zMaglb, MmA 33-5 dgbannb 39-4 396-
Jho godmnygbgde dbmeme 85806, Mmoabog Hadbhms 3mbHagbHo Lb3oabbzs 960%7
LMYV gobbb3zezad.. 9.0, MMEILLE 3ME BMMINL dnbosmMbNL gobdoMmbgdoes dgbodey-
09M™M0 O sME bogmdg3mmgonlb Logbobs o T0BOAL obLodM3IMOE oM ndmgzs LEMMoE
3ob30MmMHgo0b dgbodmadmmodsb. 8Jgmeb 3odmdwnboMmy, gobbobomggma dgbamab 99-4
39690 0o 3onagommosb n6393L, MmammE LagMmedmMmabm LodsMmomaob madgmady-
Modn, 0bg 3Maghngoedn. bogMmmadmmabm Lodsmmmob 3m3oboob 3Mdgb@HoMmadnlb dnbgc-
300, Yy39modg dgho 90mgodgmns 08 bgdgzmymadnbomznb y30Modgbmdab dnbagdgdy,
Mmdgmoz 3i3mMm d303M d90MY390L 869bYdL. 3330M0 dnEamads sbY39 gobznmamydy-
0y 3oMMAbosgdab bogMmmadmmobm LobodoMmommmb dogm bogddgdg The Mavrom-
matis Palestine Concessions.*® sq060363m bsgdgdg LobsdsMmMad sbndby, MMA y3nMmatg-
LMoL oM Pbo dngbadmb nd HadLbHL, MMBTYEoE JRMM BsOME godmbohazb BmMIaL do-
600MLL 06 03 96097 3MLYOYM HadLAHL, MMTgJMBHE Me3wa3nM3gmMaE d997do3®s bgm-
d93M3mgde nd dg90mb3zq35dn, My 0bNB0 oM dLOb3g0 dbsMmgme B33z T0dOyOL.*

0mbndbymnoeb gedmdnbomyg, 16@s 0MmnbndbmL, MMA bosMdaHMagm HModYbsmg-
00b 309M gobznmeMmgdymo doamas oM ndnaMgdb 3960L 3MbB396300L 33-9 gbamom gom-
300b606909m™ ngMoMmgnym doamadob. MmammEz AsbL, g3omobgbo 3603369mmds 9b60-
9900 bgmdgzmymgdob 80BobLs o LEebL. N80L gomzsmnbBNbgdnm, MMA3 BMMTnL gob-
dom®H900b 30%obo mdogdhyMmo dgoaanb dombgz00, 5Lodd30LIE, oM osMmab Zobozznma,
Mmad bgamdgzmymadnb 30dbabo o LBgbob oEagbs Y3nmahgboo dboMgms dgmabbdndo-
29, MMIgmndg 090906 gM0 HgjLbhobm3znb Y3nmatgbo dogab dnbaggdnb dgbobyod.

6. ©ob3360

33bmyMo 0639LH0EN500L EE30L Y39m™adg Bomgm dogsmnmb BoMmImaagbL yEb-
myM0o n639LHMMOLMZ0L bogMmsdmmabm bodommmadMngn oE30L 899060B30L sMLYOM-
0o. mvbodgMmmgg mmAbMmog Lonb3zgbhognm bgmdgzMymgdoms ydMmazmgbmods nm3o-
@mobB0bgOL BMMASL ©o30L owabyszghnb dgbobyd, MmAmob Bobgz0meE JEbmgm 0b-
390mMML 9609900 YJBMYOsAMbNMYOs 30ME3nmM dndaMombL bagMmmsdmmabm basmMdodh-
Mmom HMndY6ombL ©a30L gobbobnmzgmom dsb3nbdgemn bobgmdbogmb Bnboomdmag nd
30M©J0YmMY090meb G0dommydom, MMIgmmaE nM3smnbBnbydL Lonb3zgbHnsom bymn-
093MPm900.5° dgndmyds nmg300b, MM bagmmnsdmmobm smdadhmozo BoMIMoagbLb ygbm-
ao 06390HMMLY o LobyWABNGTML IMMOL y3zgmodgy bagmboyMmgm 359060d3L. Togmod,
3MmMoOMyds Bamdmndmods 80806, MMEaLag Lanbzgbhngom bgmdgzmymgdab BmMTs sMab
096M3060 o bosMmdnHMmozgm HMNdYBamn 3g393¢m0b9ds bMMANL 0bHaM3MmgbHobhmMoc.

60603900Mg 63dMMINESD 30 M3ambahnbms, MM 3960L 3Mb3963N0L gobbomym
bmM09oL 8608369mM3560 go3mgbob Imbabs dggdmons LONb3aLHOENM Lo@e3zm yMmo-
9mmonb goobyzghob 3MmEgLbdy. LosMmdobhmogm @HMNOYbsMydabmznb 07bm3zeb0

4 Gardnier R., Treaty Interpretation, Second Edition, Oxford University Press, Oxford, 2015, 315.
8 9ommmILagnmgonlb LoagMmmodmmobm Lobadsmommb 1924 Beob 30 0330LAHML ZoeByzahomgds
Logd9%9 Greece v. Britain, No2.
4 Jan Berends W., The Interpretation of Multilingual EU Legislation, University of Utrecht, 2010, 20.
50 De Brabandere E., Investment Treaty Arbitration as Public International Law, Procedural Aspects and
Implications, Cambridge University Press, 2014, 25-26.
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bmMO900b gobLodompow LEMMgE 3960L 3Mb3963N0L abLobgmgdyma gbmadn BoMOmM-
00039696 LobgMAddmzebgm 3MNbEN370L. smbdbymms Loxyd3zgmdg bmMEngmEYoL
9909(haLBomo LONb3aLHOENM bymdgimMmgdnb bmMmIsms 0bHaM3MgbhoEns, MY ©A30L
dmbobnmygndn 3mb396300L bymdgdz3mMae LobgmMaboxrmgdob BoMAMe®ag09b.

mmgmmz AsbL, 3960L 3Mb396300L gobdsmbgdnmn Tgbemgdab 8603369MMOLL Log3-
306dm Mmmo y3o30s mMIbMozn Lonb3zgbhognm bgmdgimMymadgdaob gobdomMHadabobl,
3o6Lo3yMgd0om 030bL gomzemnbBNBgdom, MMBO nd3z00mo@ dmMndgdbgds nbgmn bLoanbzqb-
hogom bgmdgzmymads, bosig 0639L0H0EN0L EoE30L 3MNBEN3900 LMYMYMBOMOE ©O
©ob3Momgonm sMmab Mygnmamydyan. s3sbmsb, 3608369mmM35600 ab goMgdmyds, MMA
Lonb39LHOEOM sMmAOBHMFoL 3MIPammdab DMEILMBD gMMoE 30I3 IRMM ondMEYO
LoomONHMOIM goabyzghnmadgdnb mEabmods, MmAmMdnz gbgde mMAbMngzn o6 dMozom-
abmngzn Lonb3zgbHoEnm bymdgzmMumg0gd0m om33mnbBnbgdym gMmbs o 00539 ©IG3-
300 bLHObIMHYOLY o Laznmbgdl, 0gn3g 86 LEE3L aMJTgoL. 3bndbymn 30 M30LMS-
390 30093 383MmM godMEab Lonb3zgbhognm bLosmdodmMmozm HMNdYbomalb B3zmomb o
0600369mmooL LoNb3zgLbHNEgoM bymdgizmMemgdob 036mM30b0 o sMbMyMYymxyNEMN
BmmM3nb gobdombndsdn 3960L 3mb396300L 89839mdom. sbJ39, yaMobomadns, MMA Lo-
Jomm3zgmmb gobgomoMmgonb gmm-gmo dmagzom 3MomModghb BoMdmowaggbb yEbmymo
30M@adnmo nb39LHNENYO0L NN MEgbmonm dgdmEnbgos, Mol BM®L ndnb dobbadL,
Mmad LodoMm3zgmmb IMBobomgmoom LosMdnHMezM 3900b MEIBMOL gondaMEmML ©s
d90L00530bo® 3960L 3Mb396300L godmygbgonb bogommydoe.

LoOMEMME 30, 360 0bndbmML, MMA 3960L 3MB396300M AMEgdYmn gobdambhgdab
d0amadgon 3608369mmM306 Lo®yd3gmb 43bab bosMmbahMozm dMadhnidsdn BmMBab gob-
90mM®H900L 9MM 0060 o M36303®Y3MYMn dnEagmadgdab gobbogznmomydmo, Mocs dagbo-
domyMo 09650 103086 s3nmMadMo HM0dYbamgonb LydngdhaMo Jnamdgdn s gMm-
0856900003806 MoN3smyMmo dgomomemmgagngdn bmmManb gabdommgonbb.
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Teo Kvirikashvili*

Vienna Convention on the Law of Treaties as the Source of Bilateral
Investment Treaty Provisions Interpretation in Investor-State Arbitration

Bilateral international investment agreements are the main driving force of international
investment law. Depending on the complexity of investment relations, the dispute often arises
between the foreign investor and the host state. In this case the most effective dispute resolution
mechanism is an international arbitration. The challenge of the dispute is the vague provisions
of the investment treaty, based on which the dispute should be resolved. For the interpretation
of vague provisions is necessary to have proper guidelines, which are provided by the Vienna
Convention on the Law of Treaties. The Vienna Convention proposes consistent approaches to
the interpretation of the provision, which finds significant application in Investor-State
Arbitration.

Key Words: Vienna Convention on Law of Treaties, Bilateral Investment Treaties, Interpre-
tation of the Provision, Investor-State Arbitration.

1. Introduction

The application of the international law principles in investment arbitration, which is
currently unanimously supported, has long been the subject of discussion.! The arbitration
provided by the investment agreement is directly related to international investment law. It is
an indisputable circumstance that today international investment law includes not only a
private contractual relationship between a foreign investor and the host country, but it is also
based on the basic principles of international contract law. Herewith, international investment
law is partially based on international customary law and general principles of law.?

International investment treaties should ensure the protection of investors' rights
maximally.? The investment agreement to regulate the relationship between the host country
and the foreign investor contains broad standards of treatment for the foreign investor. The
host country is required to treat a foreign investor according to these standards. These stan-
dards form the basis for the protection of modern international investment.* The investment
treaties regulate the principles such as: expropriation, Fair and Equitable Treatment®, National

PhD Student at lvane Javakhishvili Tbilisi State University.

' Zarra G., Parallel Proceedings in Investment Arbitration, G. Giappichelli Torino, Eleven International
Publishing, Torino, 2017, 109.

2 De Brabandere E., Investment Treaty Arbitration as Public International Law, Procedural Aspects and
Implications, Cambridge University Press, 2014, 17.

3 Basener N., Investment Protection in the European Union (Considering EU law in Investment Arbitrations
Arising from Intra-EU and Extra-EU Bilateral Investment Agreemenst), Nomos, Baden-Baden, 2017, 54.

4 Schreuer Ch., Introduction: Interrelationship of Standards, in: Reinisch A. (ed.), Standards of Investment
Protection, Oxford University Press, Oxford, 2008, 10.

5 Fair and Equitable Treatment is the absolute standard. In international investment law, the term "fair"
means: How correctly the host state distributes the state profits and expenses on the basis of the
applicable law, how the investor is compensated in exchange for the issuance or concession of asset,
how properly the state guarantees the rights of the investor at any stage of the investment realization.
The term "equal" includes the maintenance of a rational balance between the public interests of the
foreign investor and the host State. Source: Tsertsvadze G., Introduction in International Investment Law,
Thilisi, 2013, 102 (in Georgian).
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Treatment®, Good Faith and Most Favored Nation Clause.” 8

However, the mentioned standards are mostly vague and ambiguous. The most in-
ternational treaties do not include the interpretation of the principles and in case of dispute
those principles should be interpreted by arbitration tribunal.? The arbitration clause on dispute
resolution between the investor and the state through investment arbitration, considered by the
bilateral investment treaty, creates a legitimate expectation for the investor that in case of the
rights violation, the infringed interests will be protected through proper interpretation of the
vague principles.™

The Vienna Convention on Law of Treaties" plays an important role in the interpretation
of investment treaties. Articles 31, 32 and 33 of the Vienna Convention are referred for the
interpretation of treaty provisions. Article 31 regulates general rules of treaty interpretation.
Article 32 defines supplementary means of interpretation in case of provisions vagueness and
ambiguity. And article 33 regulates the provisions, which are authenticated in two or more
languages.®”

The Vienna Convention is of great importance to Georgia (Georgia acceded to the Vienna
Convention in 1995 and entered into force on July 8 of the same year) as an attractive country
for investment, by which many bilateral investment treates have been concluded. All bilateral
investment treaties concluded by Georgia define arbitration as a despite resolution mechanism
through which the provisions shall be interpreted. The latter plays a pivotal role in shaping the
investment legal environment.

The first chapter of this article discusses the importance of the Vienna Convention for
Georgia. Subsequent chapters - second, third and fourth — provide an overview of the
regulatory provisions for the interpretation of the provision set out in the Vienna Convention
and the possibilities for their application, based on investment arbitration cases. Lastly will be
summarized the practical characteristics of the application of the Vienna Convention and its
impact on arbitration investment arbitration.

2. The Importance of the Vienna Convention for Georgia in Terms of the Bilateral
Investment Treaty Provisions Interpreration

Georgia is one of the leading countries in the world in terms of foreign investment
attractiveness. The investment climate in Georgia is favorable, because the existing mechanisms
are focused on investor support.®

6  The principle of National Treatment is a comparative standard. This requires treating a foreign investor
like a local investor. Source: Galea I., Biris B., National Treatment in International Trade and Investment
Law, Acta Juridica Hungarica, N22, Academia Kiado, Budapest, 2014, 179.

7 A State shall not apply less favorable terms to an investor and to an investment of an investment
agreement state party than it does to its own investors and to third-country investors. Source: Ziegler A.,
Asif Q., International Economic Law, Third Edition, Thomson Reuters, London, 2011, 507.

8 Trujillo E., Balancing Sustainability, the Right to Regulate, and the Need for Investor Protection: Lessons
from Trade Regime, Boston College Law Review, Vol. 59, Issue 8, Boston College Law School, Boston, 2739.

°  Salacuse )., The Law of Investment Treaties, Oxford University Press, New York, 2010, 139.

© Marsahal M., Investor-State Dispute Settlement Reconceptionalized: Regulation of Disputes, Standards and
Mediation, Pepperdine Dispute Resolution Law Journal, Vol. 17, N21, Pepperdine University, Malibu, 2017, 244.

" Vienna Convention of the Law of Treaties, 23/05/1969.

2 Salacuse, J., The Law of Investment Treaties, Oxford University Press, New York, 2010, 139.

3 Doing Business 2019, A World Bank Group Flagship Report, 16™" Edition, The World Bank, Washington DC,
2019, 5.
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36 Bilateral Investment Treateies are signed by Georgia. Among them 32 treaties have
entered into force, 3 have signed, but not entered into force (United Arab Emirates, Turkey,
Egypt), and the treaty with Italy has been terminated. It is noteworthy that all bilateral
investment treaties concluded by Georgia provide for International Center for Settlement of
Investment Disputes (ICSID) as a dispute resolution mechanism. This means that if the foreign
investor is a citizen of the country with which Georgia has concluded a bilateral investment
treaty, then in the event of a dispute, the foreign investor should apply to ICSID.

Herewith, the importance of the Vienna Convention is enhanced by the fact that Georgia is
one of the leading countries in the world in terms of attractiveness of foreign investment.™
Therefore, considering that there is a large inflow of investment in Georgia, there is also a
possibility that if investors consider that their rights have been violated, they will apply to
international arbitration for dispute resolution. If bilateral investment treaty considers
arbitration as a dispute resolution mechanism, then in the event of a dispute between the
foreign investor and the beneficiary state, a bilateral investment treaty concluded between the
beneficiary state and the foreign investor state applies to the dispute.

In addition, there is a high chance of applying the Vienna Convention in investment
arbitration disputes involving Georgia, as the provisions of the bilateral investment treaties
concluded by Georgia are often vague or widely regulated. (For example, the wording of indirect
expropriation is widely regulated, which is risky, because any state regulation may be qualified
as indirect expropriation, even if it includes the public interest).”

Therefore, the Vienna Convention is an important legal document for Georgia, considering
that in resolving disputes between the host country and a foreign investor in investment
arbitration, arbitration is predominantly governed by a bilateral investment treaty concluded
between the host state and the investor’s state.

3. Interpretation of the Investment Treaty Provision According to the Article 31 of
Vienna Convention on the Law of Treaties

The arbitration tribunals begin their interpretation of the investment treaty provisions
under Article 31 of the Vienna Convention. The Convention defines a general rule of
interpretation that the treaties shall be interpreted in good faith. E.i,, in accordance with the
ordinary meaning based on the context, purpose and object of the treaty.' The first paragraph
of this article sets out the basic rules for interpreting the term. Namely, “A treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose”. The mentioned provision
includes four basic elements: 1. the text of the treaty; 2. the ordinary meaning of the term; 3. the
meaning of the treaty terms; 4. The treaty object and purpose.”

™ Doing Business 2019, A World Bank Group Flagship Report, 16™" Edition, The World Bank, Washington DC,
2019, 5.

5 Vekua G., Political-Legal Analyse of Georgian Bilateral Investmnet Treaties, Tbilisi, 2016, 4 (In Georgian).

6 Kaufmann-Kohler G., Interpretation of Treaties: How do Arbitral Tribunals Interpret Dispute Settlement
Provisions Embodied in Investment Treaties, in: Mistelis L., Lew J. (eds.), Pervasive Problems in
International Arbitration, Kluwer Law International, Alphen aan den Rijn, 2006, 258.

7 Salacuse J., The Law of Investment Treaties, Oxford University Press, New York, 2010, 139.



The Vienna Convention clearly recognizes that the definition of the term shall be carried
out in accordance with their ordinary meaning considering their content. The arbitrators draw
up a list of “ordinary meanings” of its content in order to determine and opt out the most
appropriate ordinary meaning. Therefore, it would be better if the wording of the provision will
be more specific.”®

According to Article 31 (1) of the Vienna Convention, it is clearly stated that a provision
shall not be interpreted until its content has not been determined. E.i, the content of the
provision has superior power over words and sentences because they have no independent
meaning. Herewith, according to the Vienna Convention, the dispute shall be resolved in
accordance with the terms of the treaty."”

In the case of Siemens AG v. The Argentine Republic % tribunal noted that the treaty
should not be interpreted either liberally or strictly, as the wording of Article 31 (1) does not
provide this. The tribunal shall be guided by the purpose of the treaty as it is stated in the treaty
title and preamble in order to facilitate and protect investment.?’ The article 31 (2) of the Vienna
Convention sets out what is comprised by the treaty text. According to the Article 31 (2), “the
context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes: (a) any agreement relating to the treaty which was made
between all the parties in connection with the conclusion of the treaty; (b) any instrument which
was made by one or more parties in connection with the conclusion of the treaty and accepted
by the other parties as an instrument related to the treaty”.?? The important question is whether
all the documents mentioned in the article have the equal status and authority. To consider
this, it is necessary to determine what this provision directly expresses.? The article 31 (2)
clearly states that words cannot be interpreted without considering the context. This includes
not only the text of the treaty (including any preambles and annexes), but also all other
agreements or documents that are conclude by all parties. The interpretation of the terms
should not be limited only with the treaty body text. It's noteworthy, that the legal documents
mentioned in Article 31 (2) are part of the context referred to the Article 31 (1), which as be
considered as a whole.?

The article 31 (3) indicates that together with the context shall be taken into account any
subsequent agreement between the parties, any subsequent practice and any relevant rules of
international law. Since the context of a provision shall be determined before a special meaning
shall be given to a term, the preconditions set out in Article 31 (1) shall be applied in this case as

'®  Regan H. D., Sources of International Trade Law - Understanding What the Vienna Convention Says About
Identifying and Using “Sources for Teraty Interpretation”, in: Besson S., D’Aspremont., Knuchel S. (eds.),
The Oxford Handbook on the Sources of International Law, Oxford University Press, Oxford, 2017, 1052.

'  Rubino-Sammartano M., International Arbitration Law and Practice, Third Editionm, JurisNet, New York,
2014, 1581.

20 International Center for Settlement of Investment Disputes, dated 16 August 2007, Siemens A.G. v. The
Argentine Republic, ICSID Case N°ARB/02/8.

2 Rubino-Sammartano M., International Arbitration Law and Practice, Third Edition, JurisNet, New York,
2014, 1581-1582.

2 Regan H. D., Sources of International Trade Law - Understanding What the Vienna Convention Says About
Identifying and Using “Sources for Treaty Interpretation”, in: Besson S., D’Aspremont., Knuchel S. (eds), The
Oxford Handbook on the Sources of International Law, Oxford University Press, Oxford, 2017, 1050.

2 |bid, 1052.

2 |bid, 1053.
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well. This view is also reinforced by the International Law Commission (ILC). The commission
noted that the beginning wording of Article 31 (3), "shall be taken into account, together with the
context", is given in order to consider the elements stated in paragraph 3 in relation to
paragraph 1.

In particular, Article 31 (2) and “a” and “b” subparagraphs of the Article 31 (3) provide for
three methods of authentic interpretation (they are used in conjunction with paragraph 1 to
interpret the contract). The mechanisms set out in paragraphs 2 and 3 may be used if all parties
of the treaty are involved in the process of interpreting the provision. In other cases, if one or
more parties apply a practice on which other parties of the treaty are already agreed.?

In the subparagraph “c” of Article 31(3) is mentioned the wording “any relevant rules of
international law”. This implies that the treaty provisions shall be interpreted beyond
international law.?’ The arbitration tribunal shall take into account any relevant rules of
international law applicable in the relations between the parties together with the context of
provision.?®

The treaty provision shall comply with any relevant rule of international law that is
consistent with the legal relationship between the parties. These rules do not require a close
relationship with the treaty. It plays a supporting role in interpreting treaty provision.?

Article 31 (3) (c) may be applied to any dispute which is directly or indirectly related to
investment and which requires an interpretation of provision. This allows arbitration tribunals
to determine the statutory basis or scope of jurisdiction. This aims to clarify similar types or
vague provisions given in the investment treaties such as “Expropriation” and “Fair and
Equitable Treatment”. Also, this article is applied in case of treaties conflict. In this case is
considered a circumstance when the state obligations (which are the subject of investment
dispute) are regulated by investment and non-investment treaties and their regulation
contradicts each other.

In such a case, the arbitration tribunals shall resolve the statutory conflict. In order to
achieve this, the tribunal shall establish a hierarchy between conflicting provisions of
investment treaties and balance conflicting interests. Accordingly, the interrelationship of
investment and non-investment treaties is possible in two cases: 1. Jurisdiction over investment
treaties and human rights treaties is closely intertwined. E.i. When the same legal provision
becomes the subject of interpretation within the framework of both treaty regimes in
accordance with international law and general legal principles. In the event of such an
interconnection, the non-investment treaty regime could be used as a means of interpretation
and could play an explanatory and ancillary role in investment arbitration; 2. States are forced

% Regan H. D., Sources of International Trade Law - Understanding What the Vienna Convention Says About
Identifying and Using “Sources for Treaty Interpretation”, in: Besson S., D’Aspremont., Knuchel S. (eds), The
Oxford Handbook on the Sources of International Law, Oxford University Press, Oxford, 2017, 1052.

% Villiger E. M., The Rules on Interpretation: Misgivings, Misunderstandings, Miscarriage? The Crucible
Intended by the International Law Commission, in: Cannizzaro E. (eds.), The Law of Treaties Beyond the
Vienna Convention, Oxford University Press, New York, 2011, 110.

7 bid.

28 Ghouri A., Interaction and Conflict of Treaties in Investment Arbitration, Walter Kluwers, Alphen aan den
Rijn, 2015, 115.

2 Villiger EMM., The Rules on Interpretation: Misgivings, Misunderstandings, Miscarriage, The Crucible
Intended by the International Law Commission, in: Cannizzaro E. (eds.), The Law of Treaties Beyond the
Vienna Convention, Oxford University Press, New York, 2011, 110.
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to violate human and environmental rights in order to protect the health, safety and
environmental rights of their citizens. In such cases, human rights and environmental treaties
can play a controlling role in the interpretation of investment treaties and in the regulatory
development of international investment law.*°

Although Article 31 of the Vienna Convention sets out the mandatory provisions, it does
not specify what power each element posesseses. All major approaches — textual, substantive,
or teleological — shall not be applied hierarchically, but they shall be balanced in a whole
interpretation process. Therefore, the applicable provisions of customary law in treaty
interpretation do not lead to a chaotic interpretative process. Rather, it creates a flexible
system through logical and closely related principles.”

4. Interpretation of the Investment Treaty Provision According to the Article 32 of
Vienna Convention on the Law of Treaties

If vague and manifestly inconsistent interpretations are concluded through the above-
mentioned primary methods, which require confirmation, then Article 32 of the Vienna Con-
vention should be applied to the provision interpretation.?? The latter sugegsts supplementary
means of interpretation. Including, treary preparatory work when treaty terms are vague and
unclear.®® This serves to confirm the meaning of the interpretation resulting from Article 31
leaves meaning ambiguous or obscure; or leads to a result which is manifestly absurd or
unreasonable.

E.i. Article 32 of the Vienna Convention provides for limited conditions for the application
of supplementary means of interpretation. Although the preparatory work is an supplementary
means of interpretation, its supporting role in the interpretation process should not be
underestimated. They can be used to determine the exact definition of conflicting words.3*
During the review of the Vienna Convention by the International Law Commission, Judge Hersch
Lauterpracht noted that a provision inrerpetation without determining the intention of the
parties would have undesirable consequences. According to his consideration, the ordinary
meaning of provision could be considered voidable regardless of the consideration of provision
context, purpose, and subject matter. In the process of interpretation more attention can be
paid to the materials of the preparatory work.3>

30 Ghouri A., Interaction and Conflict of Treaties in Investment Arbitration, Walter Kluwers, Alphen aan den
Rijn, 2015, 115-116.

3 Vadi V., Cultural Heritage in International Investment Law and Arbitration, Cambridge University Press,
Cambridge, 2014, 263-264.

32 Kaufmann-Kohler G., Interpretation of Treaties: How do Arbitral Tribunals Interpret Dispute Settlement
Provisions Embodied in Investment Treaties, in: Mistelis L, Lew J. (eds.), Pervasive Problems in
International Arbitration, Kluwer Law International, Alphen aan den Rijn, 2006, 258.

3 Venzke I, Sources in Interpretation Theories — The International Law-Making Process, in: Besson S.,
D’Aspremont., Knuchel S. (eds.), The Oxford Handbook on the Sources of International Law, Oxford
University Press, Oxford, 2017, 412-413.

3 Clasmier M., Arbitral Awards as Investments — Treaty Interpretation and the Dynamics of International
Investment Law, Walter Kluwers, Alphen aan den Rijn, 2017, 16.

3% Venzke I, Sources in Interpretation Theories — The International Law-Making Process, in: Besson S.,
D’Aspremont., Knuchel S. (eds.), The Oxford Handbook on the Sources of International Law, Oxford
University Press, Oxford, 2017, 412-413.
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The problem with using the method is to protect the hierarchy between Articles 31 and 32
of the Vienna Convention. The Article 31 of the Convention deals with the general method of
interpretation and Article 32 with additional means. According to practice, the definition of a
provision should start on the basis of a general rule. This implies a textual, substantive and
teleological interpretation of the norm. According to practice, the interpretation of a provision
should start on the basis of a general rule. This implies a textual, substantive and teleological
interpretation of the provision

The application of supplementary means of interpretation, which includes treaty prepa-
ratory work, is allowed only in the presence of limited preconditions. The application of sup-
plementary means is always permissible if the general rule of interpretation leaves its meaning
ambiguous and obscure, or leads to a result which is manifestly absurd or unreasonable.
However, this traditional approach has been criticized by many authors. In their view, the Vienna
Convention does not strictly define the hierarchy between the general rule of interpretation and
the supplementary means of interpretation. The subject of dispute is the case when the content
of the peovision is clearly defined as a result of the general rule of interpretation, but the ap-
plication of supplementary means leads to a different result. In this case has to be determined
which approach is favorable. In the present case, proponents of the traditional approach prefer
not to be use supplementary means by the arbitration, while opponents do the opposite.

The normative basis of the hierarchical approach is conditioned by two main issues. The
first problem is related to the reliability of the application of preparatory work in order to
determine the objectives of the treaty parties. The second issue is to determine the purpose of
the treaty. Consequently, proponents of the traditional approach point out that the application
of supplementary means raises doubts, while in the view of opponents, the preparatory works
are a means of proof. However, there is an opinion that definition of intentions of the parties
may not even be the purpose of treaty interpretation. For example, if the issue concerns human
rights. Consequently, in this case the preparatory work does not play a significant role.>

Despite the existing approaches, it is noteworthy that in practice preparatory work can
be used if they are available. For example, the history of ICSID Convention® creation is docu-
mented in detail, which is easily accessible. Consequently, the ICSID arbitration often applies to
the preparatory work of ICSID Convention. However, it should be noted that in some cases the
mentioned process cannot be used under international investment law,*® because of objective
circumstances. For example, in case Aguas del Tunari, S.A. v. Republic of Bolivia®® arbitration
tribunal defines that lack of materials complicates the interpretation process.*® The negotiation
process for concluding bilateral investmen treaty is either not documented in writing at all, or

3% Noah T., ShereshevsRy Y., Does Exposure to Preparatory Work Affect Treaty Interpretation? An Expe-
rimental Study on International Law Students and Experts, The European Journal of International Law,
Vol. 28, No4, Oxford University Press, Oxford, 2018, 1288-1289.

3% Convention on the Settlement of the Settlement of Disputes between States and Nationals of Other
States (ICSID Convention), 14/10/1966.

3% Clasmier M., Arbitral Awards as Investments - Treaty Interpretation and the Dynamics of International
Investment Law, Walter Kluwers, Alphen aan den Rijn, 2017, 16.

3 International Center for Settlement of Investment Disputes, Aguas del Tunari, S.A. v. Republic of Bolivia
dated 21 October 2005, ICSID Case N°ARB/02/3.

40 Clasmier M., Arbitral Awards as Investments - Treaty Interpretation and the Dynamics of International
Investment Law, Walter Kluwers, Alphen aan den Rijn, 2017, 17.
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only a small amount of material is available. Therefore, arbitration tribunals usually do not have
the opportunity to rely on preparatory work while interpreting the provision.

The North American Free Trade Agreement (NAFTA)*' has a different approach regarding
discussing issue. For many years, documentation of the negotiation process was not publicly
available. This dissatisfaction was caused by the unequal situation of the parties to the dispute
as the respondent state had access to the materials and the plaintiff investor was deprived of
this opportunity. In July 2004, the North American Free Trade Agreement Commission anno-
unced that a history of negotiating investment issues, which is regulated under Chapter 11 of the
Agreement, was available.

Arbitration tribunal in the case of Methanex v. The United States** has focused on nego-
tiating of NAFTA in the framework of Article 32 of the Vienna Convention. According to Article 32,
this Article may have an additional ancillary function only in limited cases. The approach of the
Vienna Convention is that the initial intention of the parties and its interpretation always take
precedence over the search for a wide range of alleged intentions of the partieb.* l.e. According
to the tribunal, treaty preparatory work should not in all cases be an integral part of the
interpretation process, as the application of this may lead to a more chaotic process of
interpretation.

It seems that when arbitrators try to determine the intent of the signatory states of the
treaty, the preparatory work may play an important role in better studying of the matter.*
However, considering that the provision interpretation process needs to be as balanced as
possible, based on practical and objective assessments, it should be noted that the hierarchical
approach deserves more support. This is due to the fact that the scope of the arbitral tribunal's
power is often the subject of consideration, and their application of the methods considered by
Article 32 will further increase the risk of the provision broad interpretation and complicate the
interpretation process. One of the main challenges in interpreting the provision by the tribunal is
to maintain a balance — on the one hand, excessive interference in the discretion of the state
and, on the other hand, fair protection of the interests of foreign investors. Also, due to nature of
arbitration as it does not belong to any legal system, there is no precedent or universally
accepted standards for the interpretation of the provision, which would not allow arbitration to
widely interpret provisions. It would give rise to a consistency of decisions. Accordingly, the
process of limited and consistent interpretation by the tribunal avoids the mentioned risk to the
dispute parties.

5. Interpretation of the Investment Treaty Provision According to the Article 33 of
Vienna Convention on the Law of Treaties

The article 33 of the Vienna Convention refers to the interpretation of treaties authen-
ticated in two or more languages. According to the first paragraph of the Article 33 “When a

4 North American Free Trade Agreement, 01/01/1994.
4 Ad Hoc Arbitration Case Methanex Corporation v. United States of America, dated 3 August 2005.
4 Dolzer R., Schreuer Ch., Principles of International Investment Law, Second Edition, Oxford University
Press, Oxford, 2012, 31.
4 Clasmier M., Arbitral Awards as Investments — Treaty Interpretation and the Dynamics of International
Investment Law, Walter Kluwers, Alphen aan den Rijn, 2017, 17.
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treaty has been authenticated in two or more languages, the text is equally authoritative in each
language, unless the treaty provides or the parties agree that, in case of divergence, a particular
text shall prevail”. The second paragraph of the Article 33 defines, that a version of the treaty in
a language other than one of those in which the text was authenticated shall be considered an
authentic text only if the treaty so provides or the parties so agree. In determining the
authenticity of the treaty texts in several languages, a problem may arise when the terms do not
have the same meaning in each authentic text. In this regard, paragraph 4 of the same article
suggests an outcome. If a comparison of the authentic texts discloses a difference of meaning,
which the application of articles 31 and 32 do not confirm, in this case shall be adopted the
meaning which best reconciles the texts based on the treaty object and purpose.*

If the content of any of the provisions of authentic texts turns out to be different, then the
process of interpretation complicates. A treaty is always perceived as a single agreement
consisting of unified provisions, even if the treaty is concluded in several different languages.
But, if a multilingual treaty has to be used and it is impossible to compare two authentic texts
without a difference of opinion, then according to the Vienna Convention, harmonization of
provisions shall take place. There are several methods of the mentioned issue. First of all, the
arbitrator shall examine whether the difference in significance can be reversed by applying
Articles 31 and 32 of the Vienna Convention. Second, if the first method proves ineffective, the
arbitrator shall determine, whether it is provided by the treaty or if the parties agree, that in the
event of a difference in the content of the provisions, a particular text shall prevail. If the
second method is not suitable either, then the meaning that best combines the texts should be
taken into account, considering the object and purpose of the contract.*

In one of the cases of the European Court of Justice (ECJ), it was established that the
subject and purpose of the treaty are the key to determining the overall context of the con-
cepts.”” However, the Vienna Convention defines clearly, that the Article 33 (4) applies only when
the context of the texts is completely divergent in different languages. E.i. when neither the
context of the provision can be interpreted, nor the definition of the subject and purpose of the
treaty allows for a correct interpretation. Therefore, paragraph 4 of the Article 33 causes a great
deal of misunderstanding, as in the literature of international law, as well as in practice.
According to the International Law Commission, it is most unacceptable to give preference to a
treaty that imposes stricter restrictions. Such approach is applied by the International Court of
Justice in case The Mavrommatis Palestine Concessions.”® In the same case, the Court noted that
preference should not be given to the text which more clearly expresses the provision context
or the language in which the treaty was originally drafted if they do not reflect the real
intentions of the parties.*

From the above-mentioned, it should be noted that the approach developed by the
arbitration ribunals does not share the hierarchical approach provided by the Article 33 of the
Vienna Convention. It seems that priority is given to the purpose and subject matter of the

4 Gardnier R., Treaty Interpretation, Second Edition, Oxford University Press, Oxford, 2015, 315.

4% Linderfalk U., On The Interpretation of Treaties, Springer, Dordrecht, 357.

4 Gardnier R., Treaty Interpretation, Second Edition, Oxford University Press, Oxford, 2015, 315.

4 International Court of Justice, d Greece v. Britain, dated 30 August 1924, N°2.

4 Jan Berends W., The Interpretation of Multilingual EU Legislation, University of Utrecht, 2010, 20.
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treaty. Considering the fact that the purpose of treaty interpretation is to achieve an objective
result, it is therefore not surprising that determining the purpose and subject matter of the
treaty takes precedence over the agreement of the parties about the preference to any
authentic text.

6. Conclusion

The clearest example of the protection of foreign investment is the existence of an
international legal protection mechanism for a foreign investor. The majority of modern
bilateral investment treaties provide the provision about the settlement of a dispute. According
to this the foreign investor is entitled to present a claim to international arbitration tribunal
against e host state in respect of the obligations undertaken by the investment treaty.* It can
be mentioned that the international arbitration is the most convenient mechanism between the
foreign investor and the state. But the problem arises when the provision of investment
contract is vague and the arbitration tribunal becomes the interpreter of provision.

It is clear from the present work that the discussed provisions of the Vienna Convention
can have a significant impact on the process of resolving a disputed investment relationship.
The articles of the Vienna Convention are the guiding principles for arbitration tribunals in order
to interpret ambiguous provisions. Most of the provisions are interpreted based on the men-
tioned Convention articles, if the dispute parties are the contracting states of the Convention.

The importance of the explanatory clauses of the Vienna Convention seems to play a key
role in the definition of bilateral investment treaties, especially considering that it is rare to find
an investment agreement where the principles of investment protection are fully and
thoroughly regulated. Herewith, it is important that as the popularity of investment arbitration
increases, so does the number of arbitration awards relating to the same protection standards
and issues regulated by bilateral or multilateral investment treaties. This in itself will further
increase the contribution and importance of the investment arbitration tribunal in interpreting
the vague provisions of the investment agreement through the Vienna Convention. It is also
noteworthy that one of the main priorities for the development of Georgia is the inflow of large
amounts of foreign direct investment, which increases the chances of the number of arbitration
disputes with the participation of Georgia and, consequently, the need to the application of the
Vienna Convention.

In conclusion, it should be noted that the interpretative approaches given by the Vienna
Convention provide an important basis for developing uniform and consistent approaches to
the treaty interpretation in arbitration practice in order to avoid the subjective approaches of
tribunals and radical methodologies in interpreting the provision.

50 De Brabandere E., Investment Treaty Arbitration as Public International Law, Procedural Aspects and
Implications, Cambridge University Press, 2014, 25-26.
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LO3IC0B0M 3ME03I30L SOLEHIDIBNL 363MAGNBbO3N 306 IBMIdILGN
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bodgensgom dmhnggds 8gensEnob bodmomm 3hmegdEns. ob Fohdmoeggbb dgensi30nnb
dmg090900b 3hogBngodn o dobHgo odm3zneg0y0n dmensbn 3hmigbnb F9egan. dnnhiby3ze,
hma@ bodgensnm dmhnggdoab smbhyegdnb bohnbbn gghm Gomogns, 300hy Lobobdohoom go-
00§Y398009090000, hogobs3 o8 330600369000396 306Lb39390000 0b 3mB3hmBnLLY e 6900-
9mxromonm 030000mgd30b 903906909, My8gs, bodgensgnm dmhaggdab dgeab 8bmoeme dbshg-
00 390000 6900bm30b Gnbemods oh vhab bogdohaboa. ,,03 oh 0ohbgogob dgenoznnb dgegaee
domfiggon  39mobbdgonb ombhyegdnb gohobBngdn, 8gensgnnb ymzggen 33nhsBgbmodo
86083690Mm03b 0030hg030.“2 bEsGNNb 8nB60S FJoRsbMb bodgensgnm 8mhnggdanb smbhyoy-
0nb godmadhogbogn 3ohgdmgdgdn bogohmzggombo o 93hmzo38nhab Fggho J39y6900b dgeno-
300b dgbobgd 99Bgonby o Ladmgooogm Ladhmegbm 306mb63egdomonb dgeshgdnmn vboon-
900 Lo®yd39009, gobnboomb smbhy0gonb byonbdgddogen gohgdmgdgon, goosbondmb bo-
ghmodmhabm bodgensinm dmhnggdnb smbhyegdab bognmba o EoLobmL dmEgbhnggdab vo-

B9hbsB8ny0n 39hb3ggBn3900.

bo3306dm bLnBY3900: 890093009, L8dgENsENM dMmhnggds, smbhyEgds, 8gensinab bgodn-
bofzemadmos, dmhnggdnb nghnenyon dogs, dmhnggdnb nghnenyon 696909, ge00300b hgadyon-
hgdo 93hmgzo3dnhnb §93h 939469030, boghoodmhabm bodgensgnm dmhnggdab gbmds o om-
bhyogdo.

1. 99bog30m0

9Mom0n dgbg3zn0, MMEaLsE 890s3n0b 3MmMEaLNL d98wag dbomg Loggmamo bymgn-
oo godmbodo3b mo30bRsm 69000, MMAI 0300MML 30LybobIZgxOMMdY goM33gnMn
30M073mg0nb dgbMmymgoedy, dmbomm@bgmaons, MM ob sbgE IM0J3939, MPIES oMa30-
600 ©odM399mn 030LZeb, MMT Fgmobbdgdob dgdamadsE noMLYdgOL goM3zggmn goMyg-
dm90900n, MMAMdnE B9303™gbsL IMobgbgb dbosMmgms 690009. sbgm goMmygdmgdgdo®
dgndmgos 9mg393mnbmb d90ebbdgdab dmadgbmobomznb mdgdhMo gogmzsmabbnby-
09m0 gaMmydg xgodhmmadn, 3M33sbnonb bymaddmzabgmmdnb 33mamaody, bodmagoEmydnb
70MYMB0mN0 odmM3ngdymgds o bbiz.3 Lombhyegonb bognmbn Godnb Fodmaghgods 09-
00530380, 0y, 8nybgeszse 3MbLYBLYsYha bobnomnby [...] dbshy sh sbhyEgdb bodgensinm
dmhnggdob. "

03069 5930b0d30m0bL bobgmmdob MdoabobL bobgmadbogm x6nzgMbabhgHOL bodoMmmmab dsgnbMa.

' Susmann E., The Final Step: Issues in Enforcing the Mediation Settlement Agreement, Newsletter of the
Mediation Committee of the International Bar Association, Vol. 2, N°1, 2006, 2.

2 00hbo0nd3000 3., fnideogha L., LoBgoosEnm IMMNExoNL smbMymgdnb bLognmbo bLojoMmzgemdo,
J9Mb. , 00300 dsedHgMmbohngmo gosbyzgho — Bamnboggma 20174, b3gEnomMyMa gadmEnds, mby-nb
390ma39gdammody, 2018, 9.

3 Susmann E., The Final Step: Issues in Enforcing the Mediation Settlement Agreement, Newsletter of the
Mediation Committee of the International Bar Association, Vol. 2, N°1, 2006, 3-4.

4 Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,

Journal of Private International Law, Vol. 16, Issue 2, 2020, 276.
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gobaobomgds Jomogmo 3o6mbBIgomMdnL Boboo, MmdEs LobyM3zgmns, Mozem 09-
©00300L 306MBIgOMMAS 3MYZYMNMdEIL goM3339m™ Lo3nmbgdl. dogemnmy®, ,0900-
o3n0ob dgbobgd” Logommzgmmb 3obmbo Bogmomydb bLodgnsgom ImMnggdnb BgMo-
mmonm gmmdobs o dboMgms ©o dgnodmmas dngm dabo bgmdmbymob 3omEgdy-
my0009, mydEs dnbo My33000hgd00 gobgmomon oM sMab.™

93mMmg3o3domab 693M0 J39y6900Lb godmpomgdnmsg, dmMmnggdab BgMmommdnm
3o3MmMaAgde o3omgdgma dmmbmizbos, 03d3s gobbbzezgdymons LEHIbsMBN Mo39©
Bamogmonon gmmdob Labggdlb dmML. Fogomoma®, M MNgMHH3L 3obMbAHdMMObY
330dLNBoMgLsE ELI370L bEb (0 Bgdmbgg3sdn, My bgmAMByML NnEybHNBNENMYdS
99bsdmMgdgmNg),”® gb336gmMIn AMMNZJOLL ,0MBLMYMYdgM dogmasb” dnbo BmpoMoymso©
©odmbB3g0s 0b0gg00L."® LONbHoMabm IMBaLMNZ]de 3MLYOMOL 0 mansadn, MMAgmMos
qmggbhmmbymom goxmmdgoyma dmmnggonb smbmymadnb dgbodmgdmmosbei 3dzgol,
07330 90b0 63330MMOS EIEILHYMPIdS.” LENM3539000L 3obMBBIOMMONL M8bsbdoc,
0mM0ggds sembMmymgdon MmMT nymb, LosdobmE o73E0MYdgmNY, Bomgmn aymb dmbobn-

0 a3s63sMHdnmn doMmamo LogJoMmmzgmmb 3obmbab 3Mmgdhdg ,090s300L dgbobgd”, bodommzgmmb
Lo3obMbAEydMmmM 836y, 27/09/2019, 1, <https://info.parliament.ge/file/1/BillReviewContent/216089>
[27.09.2021].

" Directive 2008/52/EC of The European Parliament and the Council on Certain Aspects of Mediation in Civil
and Commercial Matters, Official Journal of the European Union, 2008, Art. 6.1, <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&amp;from=EN> [27.09.2021].

2 United Nations Convention on International Settlement Agreements Resulting from Mediation, General
Assembly Resolution 73/198, 2018, Art. 2.2., <https://uncitral.un.org/sites/uncitral.un.org/files/ media-
documents/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf> [27.09.2021].

3 UNCITRAL Model Law on International Commercial Mediation and International Settlement Agreements
Resulting from Mediation, 2018, (Amending the UNCITRAL Model Law on International Commercial
Conciliation, 2002), A/73/17, Art. 18.1, <https://uncitral.un.org/sites/uncitral.un.org/files/media-docu-
ments/uncitral/en/annex_ii.pdf> [27.09.2021].

"o bagommzgamb 39bmboa ,890005300b Jgbabgod”, bLA, 18/09/2019, 89-9 dbmab 3nM3zgman 3y6JHab o
d39396Jd00, 89-3 396gdo.

> Civil Code of the Republic of Lithuania, Art. 1.73, Par. 2.

'®  Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 330-331.

70939, 25.



mg dbomgms dnDobn dabmznb Fo30MmExoxmMgdgman dogab dnbnggdab omdedy.”® Agbg-
00b 306mbAEdMMdNM oagbomns dmmbmzbgdn, MMAMYdLLE Y6 v380ymanmyod-
©gb LOFgENOENM AMMNggds G@MMIdMMn MZombOVDMNbOM, 3gMIME, d7ENMYdIMNY,
abomgmo @o dgnobmmmab bgmadmbBgmgdal ombLgdMds, 0gMgmM3g, 3gnsEnaob 3MmEqbab
©@oLbMYMmd0L MmoMomab domomyds.” d39gmab 3obmbaydmmonb Tobyw3znm, dshg-
0000 3MmMbm3b650 sMLMYMYODg dobobowab Fghoebobmznb sbgbgdymo goobsbo@ab
3omobmya.2°

M9omMyMo, sbMYmMgdob 80D6500boM30L 860d369MM30600, sMy dbmeme BgMo-
mmo0m0n gmmMmdnb oMbYOMdS, MmMmgmMmE BMMmIsmyMmo Eobodzgdmdab 3MndgMmoydn,?! sMo-
090, dmM0gqdnb 30MmMdg00b ¥mMmIgmnMgdaE, 067 obo dobossmbMOMNzn obad3z90MbaL
3Mn®Mamnydn. bdoMo dmMmngqds dgndmgds 0ndab godm 39M ©sgJ390wgdsmMmb sembmymg-
00, Mm3 dboMggob bogdomabo bogboom oM sg3m Asdmysmndgdyman dmmbmabgdn o
30M@©J0Ymydsbn, MMAMYOLsE 9MMTabgmb 3yq69096.

LodgEnaEnm dmMmaggdnb ggmmaAnb M9gznMaMmgoabsb 306mMbAEdMAL godmb39309,
afmomon dbMmng, dboMggdob oM 899Jabob bygmmzbyma doMagMmo 3339 dombygmn dmMngqgdnb
ocbmymadnb 3MmEgLbdn, bmanm, dgmmyg dbMag, bgmo dgn6ymbL bodgansgnm dmMmnggdab
0Ly gMmMINm EoEYOLL, MMAgmoE d99360b dnbn 50aMAn sbMYMgO0L goMabHhnab
o godmmnzbogb dob 096M306, oM3smbMYmMgdo® dnbosmMbLL. badmMads3zmmm goynag0mMmodnb
00300506 sboMnEgdmMo, LabyMmizgmne, ,,0905300L 89Lobgd” Lodommzgmmb 306mbB3TY
dmobgbmogmb ammngqgonb sdhob LogzemEdYMM dobsbnomgdmadn, Fogemnma: dbomyg-
0 0096h0x033300 (35LYbabAZgOgmMn 30Mmab gobLsdM3Ms), BboMgms Bmmbmzbgdn, dm-
Mm03900b 30650MbO, oMM3930L Jnbs3mb, Bmmbm3zb0b JgbMmymgdab 350 (sbgmnb gsb-
LoBM3MAL Fgbodangdammonlb Jg0mb3g3s8n), 89mobbagdabM30L LozsMEgdYMM bsbns-
o0b dn06094900L 30Dsb0 ©s Lb3.2?

2.2. bodgnogom ammnggodnb nMooyma 416500

,0Dodg00030m dmhnggds 3o0vbs0hgon00s bLabodohoom 300s§Y39800900bm0b. dmhn-
39000 bo®yd39009 3oLoFYy39800900 godmeanb bogohmzgomb bobgonm o bobodohomom doh-
008005709000 0gBo0 93boegdb bobgednshy090m 0030LY%05000 Bohg090dn 6900bL v38M-
bmdnnb godm3zenbyonm dnmfgne dbohgomo 3900060639000 — bodgensEom dmhnggdsb. >

'®  Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 306.

¥ 0439, 63.

20 ndgg, 348.

2 s30mmob  89603360: MoBYboeE 0LYEOE vd3oMss, MM3 3obmbaL ®Mobobdo Lodgwnogom
9mMm0ggds yzgmo 9d93mbzgzsdn BgMmommonm Pbwmo Asdmysmndgb, dgbodsdnbom, dmMnggonb
gMmMIoMmIYMo EobadzxdMOnb dmmbmzbs ymzgmmaznb @szdsymaznmgdymo ngdbgds.

2 3yho 8., 89©00300L 90b6bTnd0L vgdHob Jganbob bgemmabyds: bobgmddmzsbgmm nbbHMYJEngd0,
J9Mb. 0300 snhambodhogmn owobyzads - Bomaboagmo 2012, 0by-0b gedmdEgdmmos, 2013,
223-229.

2 fin@sd3n00 6., LogdoMm3zgmmb Fgosmmas sbmEnsEnab dngm MMEsbnBYdgmn Mbmsnb ob3zLNs
098099: Labodosmmnmm s 3gMmdm 890s300L LSZebmMbAEgOMM FoMmabdHngdn bLodsmmzgmmado,
14.12.2020.
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Lod9gENoENM AMMNgadnb dbMyMgdab dgbobgd LobodsMmmmb oeby3zghnmgds
9000900 3obAnbgdnb 3MMIn0.2* sbMmymgdon dmMngndqdab d90mbigzedn domn ayMmoa-
070 0736900 doMBHN390 0©I0HNROENMIOI©NS godmAnbamg nJnab, MM 3nM@odnm
7000650M©70056 LabLsFMMNEML BngM doMxdymM Fosbyzghnmadsb, gobymhgzmaowm ndon-
Lo, 0b060 LobsdsMmomem dgnaEnnb 3MMEIYIHL BoMIMIEE]696 MY sMOLOLOTsMMEMUbLSL.

bbgo Lognmbos, MMEoLLE LLdgENsEnm AMMNagds oM AH30EEI0s LabsdsMmEML
0096M. ©oboob 306mMb3ydmdnb dobgoznm, ImMnggds 08539 Babadom smbMyMEYOY,
Mo 69bgdomaE BgMmommonma 8900060390900, ,ahsmmaab badmgjomagm 3mmgdbab* 1965-9
dybanab dobgznm ,Lsdmomm bodgonsinm F9mebbdgds [..] bgedgshyogoob Sndso
300b003nhen0s, hmdonb ®vhgeodni dbohggdn 00bb8egonsb ndonbohg 0o30b d9%y39-
Bobo 00 dmdvzo0dn Fohdmdmodopn Fgbodom 0039000 3h9396(30009. 08 F906b3900L M-
bhygos bobgedgszhyogom bodohamono hgagyenhegdo.“? Mydabgomab LodgEnogom 3obmb-
9090mmonb dnbg3znmaE, Ledgwnsgom dmMmNggdsb BaMaommonmn bymdgizmymgdab do-
™y 8J30.7 LedgonsEnm dmMnggonb bymdg3MIMYdg00db omobodMmydodg dabo domo-
mmoOnb Loxgyxd3zmgdnE 0gM0Mm oL, dogomoma, 09™Mannb 306mb3YdMmMONL dnbg30m,
9L bogyd3zmagdns: sMo3gmnmbnbonbngMgdys, dgaEmas, IMMHYYgos s ndxmyxds.28

mmgmmE LEdgEbngMmm modgMmobyModn gobnbomogzgh, Ladgmnognm ImMNggds 0Y-
M0E0ymo 6369000 M33MbIdMbNM bymBg3MPMY090Ls s gobAnbgdgdL/basMdaBhMagm
30006Y39hH0mgdgoLb dmmab damdn mgiyndgb@ns.?®

003bgo300 93Mm3nb J39y6900b oMLYOYMa 3Maghngdnbs, Ladgmaogom dmmMngagdab
bgmdg3Mymadqdalb Hodnbodn dn3nm3bgds oM Pbws 99x8LEIL FodoMOIMgOYMLE,
Mo30b603 0mbndbymo 5360690L 08 0bLAHNHIHOL Pb0IoMMMOSLY S Fomam WMgznHh0-
903000, 30M7g gL AzggmgdMmngzn bymdgiMymgodnb 850mb3g3080 33593L. LOTgENIENM
9mM0gq0s goodMydymn, 69doymaMmMoncn, 3bsMgms Mm30masdmm33930Lbs o nbymmadn-
Mm90mo goabyzghomadnb dgmggo@ domadgmo 3MmEYJHns, Mmdgmog LEMMgE Ao-
dmomzmomon 3MmohgM0d900b godm 093Me JoMmamn 03MEOYmMo nMydymadnb dgmbyy,
300009 bgmdgzmymads. bgmdg3mymgdgomsb dobo gomobodmgos, BogdhmdMazs®, 387-
m3gogmymab dgnohymmab Mmmbs o dognobbdggzeb, dob AsMmymmosb o8 3MmEgLdn,
003bmb, nbog Y6 3nbadbmbL, MMA bobgmdgzmymagdm badsmmnmab 3Mabindgda dg-
badmmo oM 309gLOEEE]OMEL LadgEnognm dmmnaggdab smbmymadab dndH9OL.3°

0009600, 306MbAgOmMMdsdn nb Pbs ngbhnxznEnmMEaL, MmammE dgbsdg Hndanb
©M399396hn o boggmoma bhobybo dngbadmb.3! bbgs d90mbgg3edn godmas, MmMA Lodgo-
o30m dmMnggde Azgymadmngn ByMmommodnmn dgmabbdgdos, MmAmab dgnbmymadmmdnb

2 bagommzgamb badmgomagm badmmEgbm 3megdbon, 3sMmmsdgbhob nBygdsbn, 47-48, 14/11/1997, 3633
0ybanb 3nM3gmo baboano.

% Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 78.

% nd3g, 191.

7 0d39, 294.

8 04939 24.

»  Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,
Journal of Private International Law, Vol.16, Issue 2, 2020, 290.

30 Weller S., Court Enforcement of Mediation Agreements: Should Contract Law be Applied, Judges' Journal,
Vol. 31(1), 1992, 13, 16.

3 Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,
Journal of Private International Law, Vol.16, Issue 2, 2020, 295.
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090mb3gg30803 0boMggods 33mog Lobodommmmdn Y6 oogMdgmmb ©agzs bobgmdns-
MPMgom 30mM@g07xmMa0500L babomdon.

00 3MMOY3nb L3obybme 93MM30380M0L FomM399M™ J39y690dn sMLHOMOES Bnbo-
o909, Yym3gmazsmn gmmIsmymo doMmngmab goMndg,*? Lodgnognm dmMmnggdal 3nM-
©a30M0 sbMMadolb Momosd9.3 AgbymBo sMLYOMO®S 0603NdH03s, MMB dsE3MIS(H)-09-
©@oodhmmMob dmbobomgmonm 89037393900 bodgnaEom dmMngnds Yymaynmoym 30MEo-
306 sbMymgdon, 0y3Ee smbndbymads 39mo3099000 Lo3obMbAEadam TboMmogdgms
396 dmodmgo.3*

LadgENaENM dMMNgagonb nMaoymo 6736900L gobbodmazms 8603369mmM30600. 8-
30egdgmny, ab gobomMAgmeab bomdgzmymadab ob MPboz boabodommmm gosbyzgho-
9095000306 o 0gbagdmb odMy30adgma bhoshybo, MMIgmazg dobn Myazndndsznnb
dqboxgMmabo 0gb90s. ,09NoE00L dgbobgd” LagoMmm3zgmmmb 306mMbBTn LodgEnognm dmmo-
3900L 369000 gobdoMmbgds s dnbo sbMyMo0b 87986093900b goMabHnMmgds Jommymao
306mbagommonL 3emybo 9bwo Asnmzommb, Mo3EIboaE dMMnggdsb YoMmomm goMmon-
390900Ls s bgmMdg3Mymadq00Lasb dobsbbzezgdlb o Tob domom MyazndHndoEnsb 9o-
Myb39mymxzL.3 Mo d9gbgos 3nMmeodnmo sebMmymgdalb FgbedmgommMdsL, smbndbymo
bogomba Jomoymo Myemmdnbs o 39nsEnnb d6oMmo HfMmooEnabs O IJMOMaL go-
dmbobgnEob dbmmmeo dmMmgym 39ML3gJHn3s MAYD.

3. bdgooEam AMMNggoab debMYmydab godmadmoaEbagzn goMmxdmydgdn
LogoMmm3zgmmb 306mMb63EmdMMANL dnbjy300

LodoMmm3zgMmbL bodmdomodm LodMmEgbm 3MgJLbnb Mobobdo, ,bobsdohmem Johb
08Y30L bodgenonm dmhnggdnb ombhy0goedy, 0y bLodgensgnm dmhnggonb dnboshbn
9P0600m8093900 bogohmzgomb 306mb3Fegdomdsb b oy, Lodgensgnm dmhnggonb do-
600hbnEvb 3odmdenbohg, dobo s;bhynos 399d0909000.438 3mmgdbhngmo dMM3nmo ©s30L
0900b3g3000 @ado®madnmo ggdgbhno bogeMmm BabMngmMsb B0bosMIgaMde.¥

LO0gENIENM AMMNago0L dbMYMYdab godmdmMoizbog dLEL3L Loxyyd3zmydL 3b3wy-
00 93Mmg3agdnmnb 693M0 939y6900L 306mMBIYdMMOSdn, MydEs gb o3Mdomazs bbge-
©abbgobonmo@os gmMagmomgodymon, 39Mmdme, dmg dgdmbggzsdn gb omdds 3nMEadn-
M0o, 3ogoMnmoE, dnnnmgdymas 000b Momdsdg, MMI dMmMnggos oM P6ms sM®39309L
306mbL (330(HMNs),%8 oM Y6 9606330M3IZIOMEIL 306MBLS s BmMamb (dyangoMgmn,®
9LbHMB9™MN*), 9MM367mM LML (Bsans).s" BsMmMomny, NMNOSE, MYBES 39bMbogMmy-

32 33hmMmob dgb0d3b6s: Fogomomo, Lobsdsmammb FngMm OIH3NEI0s, bmBoMoymoE ©dMBEIdNL
Lag3eMExOxMMMdY Eo Lb3.

3 Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 295.

3 nd3g, 63.

3 bagommzgmmb 3obmbo ,8g9m0s300b gbsobygd”, bLLA, 18/09/2019, 89-2 dgbmab 0" §393969do, 99-13
O0gbao.

% bogoMmm39mmb badmgdsmagm badMmmEgbm 3mEgdba, 3oMmMdgbdhnb P6ygdsbo, 47-48, 14/11/1997, 363%
O0gbao.

3 0939, 363% dgbmo.

3% Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 13.

3 Mediation Act of Bulgaria, Art. 17, Par. 3.

40 ndag, 89.
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00b IMmmbm3zbab godmbohymgodss badgonognm dmmMnggdabmznb Boygbgdymo Immbmzby
90L LOFaMOIMNOBMODY, 03MJ™M39, 39Lodg 30MMY JRMWH09d0L aM®3930L godmmMnizbznb
M3mM0Hg (306900).42 BMgngMmo 9g0:b39g3530 LsbsdsMmmmm 3x83sLbgoL, dIMMnggdab byMan-
ann bmd oM ymaznms bsmgdg sMmobBmMma Bgas3amg60b 36 ndymgodnb dgwgan (nMmoboon-
3).%2 dgbodamy, ,Lagsmmzgamb bsdmgomagm badMmmEgbm 3mgdbn” 3nMesdnm oM doy-
000900, dogomoma, 9gLbodg 30Mmo JBRMWY090DY, MYIEs 90 bobomdn, 306mbagMgdab
3MohgMmoydo 90D6mMOMN300 bs gobndsm@mb, d9bsdsdnbo@ 0b nbywelg ImoEsgb ©9-
dmo bbybgdym gmadgbhgolL, MedwgbowaE, oM dgndmgdy, dogomnma®, dmMnggds 3o-
Bmbmsb 99Lod330LIE AsnM33MML, ™330 0b 960633MBY390s / ™Mabaszb bbgs 3nMms yx3-
my0900L.

dLao3Ln BMZsN odmadMmoEbozn gamMgadmgdgodns dnmnmygodymoa bagmmodmmMmabm of-
h903803. 3933MNMdE, @0MagHn3s 30xM00gdL, MmT IMM0gqds oM P6o 960650m3©IY39-
0mEaL 306MBAEYdMMOSL o §39Y60L 306MBAyOMMOS P6@s 1BMYb35mMymxu L dobon
oobmymadnb dgbodmgdmmodsb.* bLnbgadymob 3MB390630d LogeMmm BabMmogbo s 396mb-
0090MOsLMb BnbosMBYagMOsL TMNadMYOL sLMIMY0sdg oMol ™Jdob Loxyyd-
3my.*

3.1. 306Mb63)dMMOL6 60bdOMAYzMO

La39gENSENM AMMNE]0s 39M SLMYMEY0S, M7 0b 9606000MTH350s LadoMmm3zgmmL
306mbagommOosL. dBMgoa, ,00093609hm o0nBghoByhodn v939680hgd3000, hmad d9000-
3nob d9006b38g00 enon boghmbnonm ybos dnnmgdmegb, hopgeb Bm3shn 306mMbnghgooby
00 3306mbmdob dmhnb doonob 8;3nhgo.“* 8608369mm30600, 89x30LEIL, MY Mo FMNLD-
M900 306MbmMyb Bnbosmdgamodado.

RIMOM 3ognoom, 3obmbagdmmosh 4abob bLodoMmm3zgmmb Lo3ebMbIEIdMM O
306mbg390m90aMmg bmMmAshngmo oghg00. 306Mm 3oggdnm, 306mMbBImdMmMOsLmsb Bo-
Bo0m3yamos ggmobbdmob 306mbAgdambdom goMmobhnMmydym, s@ednsbnb x3nbwsdgb-
HIM J8mMY050mab F9nLodedmdsL. dmmMaggdab 0060Eeb o LabsdsMmommmb dngMm dabo
090mB3g00b MoEnmMbBaMmMdNEeb godmdmnbomg, gL P3960b36gmn gobdam@gds yuMmm do-
Lamyd0 S 3nDS6TgbMbans. bbzs dgdmbzgzsdn, 3obmbagMgdab gangdgbhn by MmMA om-
339939, MmagmMmE ©o30b Lodsmmmab bmmMAgdab dgbododabo® Fowoby3gdo, 3odnb sdMN

4 Mediation Act of Malta, Art. 17B, Par. (1) (b), 21.12.2004.

4 Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 103.

4 Mediation Act of Ireland, Art. 11, Par. (3) (b), 2017.

“  Directive 2008/52/EC of The European Parliament and the Council on Certain Aspects of Mediation in Civil
and Commercial Matters, Official Journal of the European Union, 2008, Art. 6.1, <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&amp;from=EN> [27.09.2021].

% United Nations Convention on International Settlement Agreements Resulting from Mediation, General
Assembly Resolution 73/198, 2018, Art. 5.2., <https://uncitral.un.org/sites/uncitral.un.org/files/ media-
documents/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf> [27.09.2021].

4% Neamtu B., Dragos D. C., Alternative Dispute Resolution in European Administrative Law, Springer Verlag,
Berlin, Heidelberg, 2014, 447, domomgoymns: AnBsdznen 6., bLadsmommnsbo J9msbbagds, Mmamm3
090000300b gmogyMmo yMm3zgmonb Loxwydzgmo, JyMmb. ,o30L sanhgMbodogn owabyzghe - 69-
mobogymo 2016, mby-0b godmaEgdmmody, 2017, 17.

4 bagommzgamb mmasbyann 3sbmbo ,6mMm3shogma sghgdab gbobgod”, LLA, 33, 09/11/2009, 89-7
0ybanb 3nM3gmo 3369@Hn.
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©0939M390Mmo 39005300L LOLITSMNMMMDLZSB gobdobbzezgogm doMmnmo 60dobb. Lodg-
©0aE0Mm dMmMnggonb 306mbngMmadab dgxzsbgdab 3Mahgmoyda oM 36s nymb ob Boghmmo,
07 MmagmM goabyzgh s LobsdsMnmm smbndbym ©o3sL. ,,89005300L dgLobgd” bodoM-
0390mML 306MB0L MbsbTo, sMs dbmmme LdgEonsgom dmMNgqdnb, 0MB7E Mo300 39-
©00300L 3MMEgLOL 8Mo30bmbngMma Bndammymgdom BoMTsmmznb Mab3gob Moz dgwon-
shmMmo sBM393L, Mo3gbowal nb Jxmgdsdmbons 6500bAngM MML dgbyzndhmb 3Mm-
390L0, ™30 Aomzmab, MM dobo gogMdgmgos oMagmbozmymn s goydsMmmmgdgmny.+8

doMmmomny, bLudgEnaEnm dmMnggds 3gnannb 3MmEgLbob BoMmdodgdnm EobMmymy-
00bs @O 9x8gJbHYMMOAL goMmabhns, MYdEs nb oM Pbs nymb M300000D560 FgEasHmmoa-
Lom30L. MMEILLE LadgEasgom dmMnggoab 3oMmogdn v333MoE Mobo3b gMmo-gMmma ob
mMn3g dboMmab 3MBLAHNDHYBNYM JBMYd9OL ob FgnohmmMan dgedhAbg3L, MMA BboMggdL go-
©06Y390h0mgds oM 3070000 gosdMydymo, Mm3nmgadmmiz3g3nb 3MnbEndnb Mgamndy-
000, 30bo 890939000 goobomndgdom, 356 Pbo dNdsMML DMAZOL sbgomn ImM0gqgdnlL
3o3mMaAgd0b 3My396300LbNZ0L.#

3.2. bogomm BgbMmogo

Mol d99b90s bLogeMmm BgbMmognb 369080, Y6 dMNbNBEML, MM ,LodoMmM3gmMmML
bodmdomodm 3mEadbab* Medwgbndg dnbandn ,09@0sEnab dgbobgd” Loajomm3zgemb
306mbob sbsmmagnygma Asbobgmn oMLYOMOL.X® Bogomonmo, 89-2 dgbanob 39-4 3369Hob
dobg3om, A39xmgdebo godmnygbgds dbmenme 86806, My abobo oM 96065000
LodommMaby s BBHIMONL LoymazgmmomE smnoMmgoym BmMAgoL ob Logomm BybMogl.
54-9 99bmab mobobdo, Logomm BgbMgmeb BnbodMdggmos goMmnggdal domammonb
Lo®yd3zgmony, bmem 61-9 dgbanab dg-5 3969Hob Loxyyd3zgmdy, 30Mab ngMm EoLHYMI-
00 E30MME dsMOMO0 goMnggos dbmmme 80806 dgndmgods 03bmb Bsdw3znmoE, My ob
oM 9606000373900 D69MO0L BEMMIGOL s Logamm BaLbMNgnL IMMbm3zb90oL.

Logomm BgbMngnb LoymzgmosmE dnMgdymo IRNbazns 3obMbIAmOMMoONm oM
3M0b aagbnmmn, mydas, dsbdn dgndmnds Amz0dMM™M 93MbmIngyMn, 3Mmmobhn3nMo o
amMomyMmo 3MnbEn3gd00, MMAMYdNE o9EnMxdamMNy J39Yobsdn LadmgomgdMmagzn B9bL-
M030L ©oE30LOM30L.> bogamm BabMngdn sby3g IMNodMYds 3MnbEn3gma LodsMomyod-
M030 BobxEMosbn, bodmdomogdm dMYb30L BYbdgbhgMn 3MnbEN3900n, MMaMMydNEsY
L3YMMYONDL, 3960MTgMONL, bgmdg3Mymgdab M030LBRMg0360 MY bb3.>?

LogoMmm3zgmmbL 9960900 LobodomMmemmb gobdom@gdoom, ,54-9 83bonb Logzobmb-
d0900m 560f90nb ndobL LFMhge ndg3ohn 30hng90900b 11930006 8300900 Fohdmoegnbl,
hmdo90n3 gmhdsoghoe 306mbLLGNEsOMBRgaM oh ohnb, 0ydEs, mo30bn oshboo, Lodm-
goemygodhng dohmofigbhogb ohm3g3b eo bodmgooogm dhyb30b bLIyONgdB0 MVbsEbmzhgdsb

8 bagommzgmmb 3obmbo ,890s30ab Jgbsbgod”, LLA, 18/09/2019, 89-9 dgbmab 3nM3zgmo 369dHab ,9“
J393396J 0.
4 Aogodgnen b., badsmmmoobo dgmobbdgds, Mmammz dgonsinab gmoggMmo gMmzgmdob bogyd3zgmao,
J9Mb. 0300 senhgMmbodoymo gowobyzads - Bamabogyma 2016, MmLY-0L godmIEgdemds, 2017, 10.
0 bagemmzgmmb badmgsmagm 3meadba, 3oMmsdgbhnb pbygosba, 31,26/06/1997, 54-9 dgbma.
51 smhogbodg L., bagoMmmzgmmb bodmgdomagm 3m@gdbab 3mdgbhamon, Bogba I, mo., 2002, 31.
2. ®mndg 0., bogdommzgmmb badmgdsmagm 3madbob 3madgbhoma, 6ngba I, md., 2002, 178.
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090hgbgdL, hog Fgegamohngoe, bLsdmgooogdm 0hyb30L ov®9ghbgoL.“> sMbndbym gob-
00MmHgoob 0y go30m38mnbB0bgdm, dom y@Mm, 08 IMEgdgmmonm, MmMA s3Mdomymny
obgomn Lodgosgom dmMNggdalb ombMmymgds, MmMIgmnyg 960600033900 396mMb-
00090mmodsL 86/s bagsmm BybMmagl, 306mMbB3gOMNL Bndsb0 nym Md306 3gMNEYdNbs
obgmo 3mM0gqg0nb sebMmymgds, MMIgmoiE 03690M©o 3obMbLBNBSMAEgaM, 86 oM 0g-
690m@o contra legem, 3o3Mod 09690mEs 89LB0AM DMZOOE, Loadommnmygdmng 69b-
M0gmab.

M00@obOb bLosdgmognm Lobodommemmad ydgomE Essbobgms, My My gndmyds
Aonmzammb Logomm BgbMngmMob LobnbosMAEyam, 3gMmdme, dobno gobdommgdom, ,30-
hnggds o6 dnbo gbo my nb 30hmds B6gmoOhng 6mh3g0mab o bogohm §gbhngmob dgy-
bodvdms, hmegbog nb 9fnboomdeyggds bminogghn bodohmensbmonb 3hnbindb, bgodys-
h30900b dbohgb 049690Lb Fgnbododmeo hoyo degmdohgmovdn.“ waoghn3ob 306mbIw®yod-
mmonb 30bg3000E, ©IH3NEY00L oM 99390gdoMmgds abgma dmMnggods, MmMIgmos
9o dboMmgb 960990L oMobodoMmmmnab y3nMmahgbmosb dgmmgbomeb 9EeMmgdnm.>® sbg-
00©, 3333Mnmo@, d9330dmns IM300dMmm abgon Loadgwnsgom dmmnggds, MmIgmag,
079039 3MMIdMMo 306mMBTadMMOLLMSE G9gLodsdnbny, BogMed, vd30Ms J30Modab
9amadsmMgmosdn 0yqbq0L dgnoEnob 3MmEgbab gmm-gMo dbomgb s FgmMmab Lodoby-
bmo 9300M90L NLYM oM EYOYMYdLL, MMAJENE 3MMIEFOMBIMIYMN O dSMI3MM3MMENY-
@00 ©30L dnbosMLbNESb godmdnbamy.

LogoMM39MML 306mMBAEYdMMOANL ALEe3LY, MMamMmE Bgbo, bogsmMm BgbMogalb bo-
3ob6mbIgomm gx0nbogns oM3 bb3s 939y690dn sMLHOMOL. ndhomoalb 3obMbIgdmMmM-
000, smbadbyamab gobdombgds dmbodommmams bogdomm GoMmom abimMgznnb bYg-
Mmo.%° dgmManeE, dobdombhgdnbmazab bozmEgb HM390L; bomgabm Logdggodg dgmabbdgdab
©o3h3039000L godmmoizb3znbm3znb adshgdnmn BnbsdnmMmmdss sMobMmymBmmazsabos nbhg-
M9LYOMSB BnbosMBYgMosE.Y’

3.3. 000bMgdab 3gdemgdenmodd 3n6soMmbOL godm

99000300b 3MmEqLOL gMmo-gMmmn 3603369Mmm3060 y3oMmoMabmds dobo dmgbnemods
o sMmogmmaosgyma boboomns, MMAmab goMmamgddng dboMggob 9bnggoom dgbodanod-
@MOS 3onm33mobBnbmb o 9mobbdwbgb 6900LT0gM nbgm 30MMOLDY, MMTgmnE 39M
0g690m@s sbMmymgdsn bLobodsMmom bogddabbomMIMgdnb 30Mmo9ddn. dngbyEo30Q
000by, MIOEYboE gL YogHmMn, gMmmo dbMng, IJ0nc¥E BaMIMshgblb dgmnoznnb
3Mm@EgbL, dgmmMmg dbMng, 3Moghngsdn dabn sbMYmMgdab M3embLBMaboc dgbodmmoy
3MmMOmMyds godmnb30mb.

dboMgq0do dgbodmms dmMnggdsdn nbgmn 30Mmogo0 gonm3zsmabbobmb, MMIgmmes
d9LbMMx03 Mo30® dboMmagms 0gMoE 30 39M odMbHMMMEads MONgIHMOE, dIM3n-
090700 LOIMTazmm 303MMHYM0 dgdmb3930L OEEMDBOdDY o Lb3.

3 bogommzgmmb 399609b0 LobLYdsMOMML 2016 Banob 3nM3zgmo doMmBHOL N2sbL-15-15-2016 Fo@-
By3a0H0mgos.

4 oomobob basdgmasiznm babsdsMmamb 2013 Banob 6 M1gdgM3Mb N220/4123-12 goaby3ghnmgds.

55 Civil Code of the Republic of Lithuania, Art. 6.228, Par.1, 18.07.2000.

% Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 192.

% 0d3g, 26.
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00 6oBogmdoi dgoommab MmMmo o BY694E0s domnob ooy, MMA agbdoMmmb
dbomygolL abgon ImMnggdnb 9396080, MMTgMboE sbMymadab 39Mb3gdhngs 9969-
00.58 3goMm@o omMmbndbmaby, LEMMYE 08 M33MbIBMOLNM Ggndmgds dgobmymmmb 3603369-
mm3s60 B3n6g3no LOdgENneEnMm AMMNggonbmM30L BoMmEagbomds MMAsmyMaAs dmmbmg-
6900s: d90006b3900L ©MIxdabHoLbm3znlb nbgomn dmmbmzbgdaob obgbgdom, MmMIMmgdos
170M639mymxab dgmebbdgdymo 3nmMmdgoob bogdom bogboswom godmbodzab, dgbodmms
3o0mnmobmb d96mz0b0 dnbooMmbnEeb godmadmnboMmy sembMmymgdalb dgndmgdmmonb
Mnbggodon.

3.4. 3mbx3n630MYMMOL, MMgmMmE 3bMYmMxdnb godmamoEbogzn
3°M93myd0

doMmmomny, 306mb3gdbmmds doMmEednm oM dMNadMyoL 3mMbrnEIbEnamymMMdLL
Lod9ENSENM AMMNE]00L dbMYMYdNL godmadMmoEbeg goMydmgodo, MxdEs nb smbMymg-
00L bgobdnddMg RogdHMMmL BaMIMOE3gbL LEMMY© dabo dnbssMbOLY o L3gENRNZN-
©ob godmawnbomy.

bLondobme, MMA LabosdoMmmmma bodgoognm dMMNggds Edd3MINEML o LoombMmy-
oM ¢yMEgmo gongab, MmammE dnb60dyd, dob dgmabbdgdnb ob dnbssmMbo FonbE N6
0096m@OML, MMIMOME E3Ea90bL, MM sbgmo Ggmabbdgds sMbyOMOL,> gb BoghmMo 30
1339 3MmomMgdss 00 dbsmMgmom3znb, MmIgmmasE bogmome oM bymom dom dmMab oMmbydy-
™m0 ©o30L Bagdhnb godzgmezbgdss 3o.

09906 godmanbomyg, 3MbBNEgbEnsmyMmdnb 3MnbEndn s LodgEnogom dmMma-
3900L Labodommemb dngMm EIH3NEI00L 3B dbMYMYds gMMTsbgNMNb Meb3dbzg-
M0 39M 096900, MoEsbo3 obMYmMydab dm@pn3znm goMmizggmon dmEymmonb nbxmmado-
3090 35063 960 3odzxmo36aL 86 30Mngom, bMgmo 3MbBNEYBENMIMMONL 3nMMdyddn
oM 0469008 dqbodmgdgmo Lobsdommmmb dngm IMmM0ggadnb adH30Eg0s dnbo smbMymy-
00b 30%600.

4. bd3YNdEM AMMNZgx0aL dCbMYMYdab godmaMoaEbagzn bb3s goMmgdmydgda
93Mm35330Mab 653M0 §39y6900bL 306M63mOMMANL dnby30m

4.1. 3g000hMmMmab s3Mgadh o0y, Mmgmmg smbMmymgdob 606s30Mmmds

Bom3anm dgdmbggszadn, Lodgwnogom dMMNagdaL sMbMYMYdanbomnsbmdabmznL
dqbodmmo gobaLOdM3MgmMN gobglb 0b BoJdH0, Fombygmns My sMo Jgmabbdgds v3M9E0-
Hh903mn dgoomMmob Imbobomgmodn. dogomnma, 09manob Jobmbawgdmmos gMm-
0806900003806 d0xb03L bgdoyMBEMMONM o LLITsMMNEM BgENSE3N0L BoMmgmgddn dom-
6990 d9006b3700L dbLMYMgOSL. 0L dMmEMAEg oM gbomds LMYMNLE Md30LYRM,
330M0x303073M0 6oMIMBs®agbmgonb dmboboangmdab goMmydg BoMAsmmym 3g@nsEnsb
©o 6900ymaxzmmonmo 3gnsgnnb xgamagmgodo dombggmo bodgnsgom dmMmnggds dbm-

% bagdomomzgamb 306mboa ,890s300b 8gbobgd”, bLE, 18/09/2019, 8g-9 3ybeab 3g-2 3x6dH0.
% Deason E. E., Enforcing Mediated Settlement Agreements: Contract Law Collides with Confidentiality. U.C.
Davis Law Review, Vol. 35(1), 2001, 49.
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mm 00 950mb3q3000 99399©g00M9ds ©aT(H3nEgosL, my3n gnaEnab 3MmEgbo BoMm-
dommon nym s3Mgadgdgmo dgasdymmab 309M.5° gobbbzezgdgmn s LonbhgMmabm
dmbgbMmnggde oMLYOdMOL gbhmbymdn, 3gMdme, ,LodgosEnm dMMmNgg00b sembMmymgdal
dmnbmzbgdn ©edm3nadgmns n3s%y, my 306 0003L90L FgoodH™mMmab MmMmDL.“ ;my3n
0mMngqds donmbg30 bmbhomMogbob ob s3zmzeho dgosdhmmab dmbsbogmgmdom, 30806 ob
obMymademn 076900, My LoboGoMMMM EOOEILAHYMYOL, bmem oy FgoshmMmo sM3
Bmpomogbos o oME s3MIsn, dMmMaggds 30806 sbMmymEads, My LobodsMmmmm -
0003960L, MMI dgashmmab dny3gMdmadmmds s sIMY3nEIdMMOs 1dMybzgmyman-
o 0ym.5?

,090003000 d9Lobgd” Lodommzgmmb 3obmbab domgdsedwg Lodommzgmmadng
abgogbn IMBaLMNZYds oMLYOMO@Y. dMbLMYMYdEL 993909doMmgomEs dbmmme ,bo-
dmdomogdm LodmMmmzabm 3MmEIgdbab” dgbodednbo, Logzem®gdYmMmM LobodoMmommmm dgEnoe-
300L 8909390 oMby badgEnognm dmMNgnds,% Mo d9gbgds 3g9Mdm gEnaEnsb, dnb
xR3Mamqodn dnmbagmo dgmabbdndo oM oym LodgENsEnm IMMNgno0L HMmMaLo o Lo-
bgmdgzmymadm bodommeob 3MnbEn3g00L d9gLodsdnbo@ BabMngadmme. ,39N3E00L
d9bobgo” Logommzgmmb 306mbo 2019 Beab 27 bydhgdoMmoab sdmJdgos, 850939,
3obndombo LOdgENeEnm AMMNagdab dnbosMmbn, od33nEMES FgoohmMms s3Mgmots-
300L bHoboMmbn, EoBYIbEL dgnaBHMMmMY sbMENsE0s s d904dbs dgoshmmms gfmon-
060 MygLbhMmN.* 306mbab Gomgded dgbodmgdgman gobos 3gMmdm dgnaEnnb uMmagmgddn
dombBgnamo bodgEneEnm dmMnggoab scmbMmymadnb Lomsbom gomMsbhnom sogdyMmazs. Mo-
003, Mma30b dbMng, 9Mm369m EMbyBg dgnoE0nb nbbhobhyHL bagmdobob3zmdmonbs @

983990aMmo0b gobdhm3nEgdob dgybym bgmao.

4.2. bodxEN030M AMMNgxd0bm3z0b 6oMEagbnma EddHxdncn dmmbm3zbgd0n
0300 30600MbLMO6 30330030

Bom3aym 090mb3g3080, ©o30L dnbosmMboLb gomzemnbBnbgdom, LLBgENOENM
0mM0gqgoob ©ods®mgdnmn dmmbm3zbgdn dgndmgds BoMmganbmb. dogomnmo, dgmannb
306mMbB3@gommMdnL Mobobdo, ,bomzgobm bogdd990d0, hmBogobog 0030300 nbB8ghybgo0vb
g3, 303dnho, gghm d303hn 3mb8hmons dmboomebgon dmhnggdab osmbhyegdobmob dn-
dshogoono. [...] ambsdshmey sh 00888303900 3o69mhfinb6900b Mmomdsdy 900b6b8gdsb, 0y
00099680b mEgbmds dinhgs, oy dmhnggono Fomzsonbfinbgdycn bLbzs 3nhmdgdn oh
03Mma3960b0hgdb omb0d6700.”.5> ydbaddyMadn, bomgobm ©O30L BQoMamyddn dnmbyymo
LodgNaENM IMMNZgxds dENMYdMaE 03 AMbadomMmmd nbwo gobabammb, MMAgEbLLE3
3Jmbo gowoEgdnmo gb o30 LobodoMmnEmAn.t® nhomnoda, , 00y d9mvbbdgds d93b900

% Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 25.

" 0g3y, 88.

62 Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 89.

8 bogommzgamb badmgsamsgm badMmmEgbm 3meggbo, 3sMmmddgbnb PBY90s60, 47-48, 14/11/1997, XXI'
0o30.

& bagdomm3zganmb 306mboa ,890s300b 8gbobgd”, bLE, 18/09/2019.

8  Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 26.

% ndg39, 241.
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bLob90d93h7090mM 300090709000 06 098L, hmdgoeni ev30390h907000 ydhogn Jmbgdab go-
0039000006, 8nbn 6o8e3n0Mdo J60v P8e3gNbEIL dgbsdodabn bLobyedfngzm dmbgoab dngh“.s”

3319300 03960, MM ©s30L L3gENRNIS dgbadmmy LagnMmmgdab daHgdnmo go-
M99mM90900L o300yMmRNmMYdsL LOTgENIENM AMMNggonL dMbMYMYdYBbsMNsbmOnbM30DL.
LogoMmm3zgmmadn Eo30L d06s0MLMBD V30300MgOYMN dMbMYMYdNL odmMmaMoizbozn om-
48900 oM sMLYOMOL, MYdEs Lodmadsgzmme Fomn gabbodmgms, dboMgms JRMYdgo0L Fo-
om0 LHIBbIMHNM EIEYIMMONL POMY639MboyMABaE, LabYM3gmMny. gobboggmMmadom
0bgm bLogd08990d0, MMAMgdaE d99bg00 d8333ms Loy39mgbm nbhHgMgLbadDL.

4.3. bodgEno3nm dmMnggdab smbMmymagdab godmamogbogzn bb3zs gomydmgodgdn
LN63goe37Mab 3M6396300b O MMM 306Mbab dnbjy3z0m

Loggmabbdme, MMA LNbasdyMmab 3MB39630d o AMEgmMyMn 30b6Mbn DgIMm Aodmo-
3m0mn 3gamgdmgdgonb goMeo 3emm 3ME9M o 0nmddnb ngb®HmM®e Asdmbomzamb v-
39696 dgmobbdgdnb sbMymMgdsdg Jomab Mddnb Loxyydzmadob Mm3embsdMabom, 3gM-
dm, 3mb396300L 39-5 o IMEaMIMa 306MbaL 37-19 dgbnb Mebobdo, sbMyMdsDY
90M0b 0gdob bogxgydzgmns: 3mM0gzgonb gMmm-gmomo dboMmab Pnbommods dgmebbdgdnl ©o-
©3000bsL, Oy IMMNgads oM oMob BozoMEYdgmMgogmn, badmmmm, oEydob d90w93
333 330330m9, oM oMb Bamgmo o 0330My, 30MEgOxMd9060 1339 dgbMymEy, 09-
©n3hMmmMAs bgMaMdDYMIE EssMM30d 3MmEgLab bhobom@n s bbs.

00b0dbymo goMmgdmndgdn d93Mom Ji3Mm s8MIbyMogny, 3nMg dbmmme 306mb-
0090MO3LMSBb 06 bogomm BybMNgamMab v3Mdomaznb dnonmyds. dgbadmmy, ,, 09003000
d9Lobgd” LogoMM3gMML 306MbT0n vOMIBYMO30® M O 39M 3obnbodM3zMML LodgEnsEnm
9mM03500Lb sbMymgdab godmadMmoEbozn y3gme boxwydzgma, MYIEs o8 bobgmddmzebg-
mm 3Mn6303900L LoWYd39MBY 0dnb 987003900 FonbEsd gbadmgdgmon, MM LLdgEno-
30m dmmMmnggo0Lb sbMYMx0768MNbMONLMZNL dENMdgmn MY330D0MHgdn BonbE goon-
GRHICILIEN JuliiluhelugulelsoN

LOgymMNbbAms, MMA CEPEJ-L®® Bomgdgmo o93L bobymddmzebgmm,’® MMAgENE vYo-
®0090L 3obmbAgOmMmMdnL AoMmAm 3MnbE3N3g0L Lodgnsgom dmMmaggdolb smbMmymgdob
6sBomdn. 3gMmdme, 3sbLadM3MYMNs LsdgENsgom dmMNgg0nb BmMmIs (BgMommodnoon,
bgmdmBgmomn, sdmBIZ0mN) s nbssmbo (00 bodsmmmydMmng Laznmbygddg 9msb-

% 0d3g, 191.

6 330mmab d9608360: 3mb3963Ene dgnbLodsdnds UNCITRAL-0bL dm@amym 3obmbL. gb dogmds go-
90%69m0s Londobme, MM LobgmMAboxmydb dmgdboma sMAY3960 3JMBbmEom s 8gMAnsm (Fom-
399Mma, 3mb63963300L 083n8g6HhnMmadsL nbM390w696, dMEgmym 306mMbgdL My MMn339L gMms.
30960, 98 mMo EM3xdgbdhob Hadbho o3bdL 9MMBsbgML s bodsmmmadmag AomAML Jdbab d9-
©0s300bdmM30L. ob.: United Nations Commission on International Trade Law, United Nations Convention
on International Settlement Agreements Resulting from Mediation, New York, 2018 (The “Singapore Con-
vention on Mediation”), 2018, <https://uncitral.un.org/en/texts/mediation/conventions/international_-
settlement_agreements> [27.09.2021]. scbs6086s30s, MM LagoMmnzgmm gMmo-gMon 3oM3zgamo g39-
yobs aym, Mmdgmog bobasdnmab 3mbB39630sL TgygMos 2019 Bgab, <https://agenda.ge/en/-
news/2019/2119> [27.09.2021].

6  European Commission for the Efficiency of Justice.

70 European Commission for the Efficiency of Justice, European Handbook for Mediation Lawmaking, Ado-
pted at the 32t Plenary Meeting of the CEPEJ, Strasbourg, 13 and 14 June 2019, Art. 6, <https://rm.coe.-
int/cepej-2019-9-en-handbook/1680951928> [27.09.2021].
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bdgde 39M bgMmbagds, AboMmyqgdn dgndmgds BogMmnmdnm dgmaebbdbgb BogHmomng bo-
3000b70m06 BndsMngdom),” smbMmmgds Labodsmmmmb, bmbsMoyma EsdmMEIZONL gdnm
06 bbgs 30Mob dngM,2 30MES30Mn dMbMmYMgdoL dgbodmadmmods dgbodsdnbo gomMmgdmy-
0900b 3MLYOMONLLL” o Lb].

5. bogMmcodmMmabm LodgENdE0M AMMNgxdob sebMmymgds

090003000 oMy dbmmme LobgmMdboxrmb dngbom BomAmImdnmo 3mbgmaghgodab
9mg30Mq0ab 3oLybabdggdmmods n@®3znMmms, sM3dgE ,LbodM3Mab Foodz3zgomn domon-
dLozgmMyo0bL” seHgMbon3znb 1369ENLYE IBIIOIMOE 00133090 s v8aMmHN390L bogMm-
0vdmmobm 3gMdm o Lodgbomadgm LodoMmmomdn BomIMImdnma 3Mbamogdhgdab Fo-
©6Y39hob.

,0003039M0b 3MbB336300L° 00bsbBoE, Londnbme, Mm3 LoadgEoogom dmMM0gads
©099390©900MmbL ,bogModmmabm® bHHYLL, sdnbomzalb, MmgmmE d0b0dyd, ImMmo-
3900L 693M mM TboMmab Y6 3dMbaL LOJdnabmdabL sgnmn bb3sabb3zs J39ysb5dn ob
Lobgmdbogm, Mmdgmdng dmMNagonb dboMggdL od3c bLogdnobmdob oanmon, 1bwo
306Lb333090MEL: 8) 00 LabymMABoRMLESO, MMIgMInE LAHYMEYOs IMMNggdnm gsb-
LOBM3MYMN 33MEYOYMgdg00L doMomsn BsBoamo; 86 0) 08 bLobgmdBoRMLEsH, Mm-
99mmobol dmMnggdnb dnboombo yzgmodg ddnMMEOas @o3e3dnMgoymn o bbg.”*

3mb6396@30s, @oMadhnzobs @o bb3s bogMmmsdmmabm 3gH90036 gMmvE MyomyMo©
3039900 03090L LODM3MAL oad339mn FgEneEnab Mggnmnmgonb babnandn, MoEaebs3
x3M3L 0bgM Lo3znmbydl, MMIMgO0E oM 3Mab IMEYmo bbzs bogMmodmmabm Mymyg3s6-
bhamo 0gHodom @, 88 dbMng, 360d369mMmm306 LobgmMadmzebgmm BLYdL oagbL.®

©0Mggdho3nb s60em0dab d9©I390 03390900, MMAT LogMmmedmMmobm MB9dg LLdY-
©0E0Mm dmMm0ggoab sembMmymagdabmznb 8603369MmmM30600, 0L dLYMOE AdnMZaML F9M
693M0 939460L HaModhmMnodY, s30b 933 30, Dgdmm bLbbgdym™MN y3zgms bbgs goMydm-
900L a30symaznengdnb d98mb3g3000 3339 993900x00MY0s dbMYMgdsL.76

Jomogmo 39ML3gdH030eb ZodmAnbomyg, LogmmodmMmabm bLodgNnoEnm M-
Mngg0nb sbobMmymgomom 3608369mm3z0600 g dobo FbMds, 899093 30 sbMmymygoL.
,00000300b0 dgbobgd” bLogoMm3zgmmb 306mbdn 2021 Beab 22 n3b60bOL E3MOMg090080
dmobgbmngo LogMmadmMmabm LodgEoognm AmM0ggdab EbMOsLs s smbMYMYdsLMb
©o393d0M903mn 80600y ©oxMygamnmgdgmn Lognmbgdn, 39MdmE, gobnbodm3Mo
LogMmoedmMmabm LodgENeEnm dMmmMnggdab 3b6g0s, dabo EbMONLY o smMLMYmMgdab Bo-

T 0d3g, Art. 6.1. , b.

2 nd3g, Art. 6.2. a.

7 0d3g, Art. 6.2. C.

7% United Nations Convention on International Settlement Agreements Resulting from Mediation, General
Assembly Resolution 73/198, 2018, Art. 1, <https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf> [27.09.2021].

5 Steffek F., Chong S., Enforcement of International Settlement Agreements Resulting from Mediation Under
the Singapore Convention - Private International Law Issues in Perspective, Research Collection School of
Law, Vol. 31, 2019, 457.

6 Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,
Journal of Private International Law, Vol.16, Issue 2, 2020, 279-280.
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6o30MmOg0n o 0bgmo bodgwonogom dmMnggodgdn, MMIMydnE oM 99390©700MYds
36mooLY o vLbMYMgOSL.”

»090003000 9Lobg0” LodoMmM3gmMML 306MbTs LogMmmsdmmabm Ladgnogom dmMmo-
3900L gobdom@gds ,LnbgsadymMob 3MB39630NLY AMByLMNE]dLL oY3e3dnMs. sboman MY-
39mnMmgonb mobobdo, bLogMmmedmMmobm LodgEoogom dmMNggdab ombMymMgdolb go-
0mdmozbozn goMagdmgdgons dnbo ogo0L 30Ma@n, bamgabm o6 boymasgbmzmgdm do-
9060, bomgabm, 39933n0Mgmdomn o6 dMmdnm — bodoMmmmgdmongn bobnomn, my nb 1339
©33(h303909mM0s LoLYFsMOEMML F0gM, 99390900MJ0S dMLMYMgOSL, MmagmMmE LooMm-
0n(MMmogm goobyzghomgds o6 my dabo ,gho-ghon dbohg ohab bobgedfngm ob 69000b-
dngha bLobgedfoxrm 7Fygdo ob o8 bobgoedform 3fygdnb bobgonm dmddgen 69dnbAnghn
30h0.“.® ©odohg000), 36MONLY o sbMYmMgdab dgbobgd gobobonbmznb BoMm@agboma
Hh996039Mn dmmbmzbgdn ,Lodmgomogm Ladmmzabm 3MmEgdLbas” gobbodmams,”” sbg39
9mobgbmngs 36Mo0oLy o smbMYMadnlL TyodamaAmMmonb o3doymanmgdsdy yamab
0J30bL boxydzmyodn, MMAMgdnz AbgagLbns ,LNB3E3xMaL 3MBb3gbENNM* 3obLadM3zMMNLY
o 339300M@Eads dboMgme JRMYOsY65M0sbmMOsL, Tgaoshmmaobm3nb oEggboma
LHObIMHIONL EoE33L, LodgEnaEnm dmMmngqgdab dnbssMmbob bogbowaLb o bb3.&0

LogmmadmMmobm LodgEoogom dmMmoggdob EbMdabs s sbMymMgdob bLognmbaob
M933m0M9ds 6063000aTPM bBod0go® Pb6o Aoomzommb, Moy 899abob Loxwydzgmb
0900003000 91399 HyMo godmygbgdabmznb oMo dbmmme sEanMmmMdMaz0, oMS3J,
LogMmedmMmobm ©s3900L IMg3sMxdabM3L.

6. ©0ob3360

LO3gENIENM AMMNEgg0s 39neEnob 3MMEgLOL 9RYIHIMMO0L goMabins, GgLodsdon-
Lo, MMEaLbsEg dobn sbMyMdaL Loznmbab MYgzxMaMads ©aJ0s Emab Babmngda, 3o-
6mb3ndgmb gobbogldymmadymo yyMmomgds doMmmgdb, Mmd dojLndomymoem dg36ymb
bgmo sbMmymgdnb 397060900b bomsboom Mggmsdgbioizns.

33m3930L 89093900006 godmanbomyg, Lodgonogom dmMngngdal smbMmymgdab go-
0mdmozbogzn goMydmgodgdn 39093600Mo dgndmnds aE3anRw©IL:

) 8ohgdmgogon, hmdogo093 3nhosdnh dnymncmgob 366mbAEgOEeMOY

obLg0Nd 3obMBAEYOMMOSLY o LagaMmm BabMngmsb Lodgwasgnm dmMmnggdab Bnbo-
0039amonb godmmazbge, 9gM9m39, scmbMmymgdal dgydmadmmds dmmMnggonb dnbosm-
LoD godmaNboMy. 306MBIEIOMMOILMBE BNBMBAYIEaMOLMBE BndoMmmgdam, PbEo
00nbndbmbL, MmMA, gobbbzezgdnm, dogomnme®, B0bgmnbasb, MmIgmoz dmMmnggdal bLo-
30mNMNebMdvYg 09336(H0MYdL, 96 MYbsE dgmasmMgmabs s gbhmbymnbgeb, MmAmg-
003 ImMamyMmo 3Mnhgmodnmsl sxR3LYOGb dMMNZqdLL, Jommymo dnEamds JimMm do-
906396mbomo 6o Asnmzommb, M3Yboal Lodsmmmnobmdnlb 3690s, dMowo,
domnab 09bmzeb0s o oME Mondg Mdogdhamo 3MohgMmoydo sMLyOdMOL, MMIgmoE go-

7 bagoMmmzgmmb 306mbo ,d9m0s300b Jgbsbgd”, LLD, 18/09/2019, 89-2 Bybaab 0™ J393969h0, 89-13"
©o 89-132 9gbmgoo.
8 0939, 09-132 3gbano.
7 bagdoMmmzgmmb badmgdsmosgm badMmEgbm 3mgdLo, 3sMmmsdgbhab nBygdsba, 47-48, 14/11/1997, XLIV'®
0M030.
8 ngd3g, 363* 0gbmo.
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0036039, My Mo d90dmgos AsnM3MML LYFMNEMNIBSE 86 YLoTIMNMME. 0bdMmMany-
Mmoo dmmomnb J90mb3zg303. LodgENENMm AMMNExoaLMZNL JobMbmMob 89LodsdNbMONDL
dmnbmzbnb ©@obybgds 30, Jobo F0BOMOMNZ0 gabdoMHgOn©ab gedmadwnboMmy, nbyE go-
dmMmoEbo3b nbgomn dgmobbdgdalb sMLYOMOSL, MMBgMNE vd30Mo J3nMathgb Tamdsmgm-
0000 0y9690L g dboMab, o6 sMM393L MMAgEndg 30M0ob JBMYdgoL. Mol d7gbgds Logs-
Mmm BabMogL, gb dohgdnmo gomMagdmgdss, MMIgmoE 306mbngMmgdab Immbmzbob domds
©oMmAgbom LogzmMEgLb 03L9dL o Vdohgdnm sdM393L nbgm J98mbzg390L, MMAMYdNG,
d9bodmmy, 30bMbmMob dgbodsdnbo nymb, 3ogMod onbE oMLYdMOL Lozdamabo Bndgd Lo-
090bmg, MMI ab oM sLMYMEYL. MeE d99bgds IMMNggdab dnbosMbMBb s30300Mgd M
3oMgadmgd90L, 9b Mdngdhymo dmEgdnmMmmdLy, gedmadwmnbofmyg gnagnab nbmisgonmn bo-
LOYMNESH, 3abn AMJbneEMoONEL, MMIgmag dgbodmgdgmb benb nbyoa bagnmbgdab 9g-
006b3900b03 30, MMAMYOLSE Lobodomommdn 39ML3gIH03e oM 3JMmbEvo.

0) 3ohgdmgogdn, hmdogong, 306mbegd0oMonb dnbgeznm 3nhesdnh sh dmnsdhgdnsb
89dmdhnEbogoe, M3030 obgmve 3bos 8nnhbgmebyb, docmn dnboohbnb 3om3000b§0690nM

30M39m M0gdn, sbgmo gamMgadmgdss 3MBxNYbENdMYMmMONL Lognmba. Mmamma 69-
b0, 9900030030 EOLLAZ9000 Fgmobbdgds oMy dbmmme 3MmMEgLdn gogmgmgdyman nb-
gmMmdsE00b, 0M3gE, M350 390s300L 3MMEgLOLY S o30L, MMaMME Bodhob 3Mbgn-
©963000MMO8DY. 89Lo0s30bYE, 07690M0300, LabsdsMmmmmb Bgbom sbMYMWdLL 39M
©099390©0900M90s nbgon bodgEnsgnm dmmMnggdy, MMAMab sMbydmdaL GQogdhog 3Mbyn-
©9630cMYMNs. MP3Es, 88 bobomdn 3MMOMYTsb o300 3MBRNEIBbEnsMmyMMdaL 3Mnb-
3030L ,m30080M935M0Mg0gma boboomn® s03mabLAOL, MoEaebol Mmmgbog dbomab-
030b 3603369mm3060 nbHgMaLNs 3MERNEIBENSMPMMONL OE3s, 4L odmipnznmydgman
RJhmMas obm3znb, MMA 6gdoymazmmdnm dgobmymmb dmMmnggdnb bb3s 3nMmdgdoa.

LO3gENIENM dMMNEgq00L MMTs sbY39 3603369MM3060 GoghmMas, MMIJMNE dM-
LMD B93MJTJEIOL, MOEZ0IE BMMINL EOIYE3IMOE IYOYMmMN TMMNZ]o0L dm-
LMoL 39ML3IH03d I0OMNL. LoJoMM3gMMbL 3o0bMBAgdMMbnm dMBybMngg0y-
oo dbmmmo doMomon dmmbmzbgdn, MmagmmgodnEss BgMmommodomn gmmds, dbsMmgms
©o 89003hmMab dngf bgmdmbgMms, 0ydze IBMm BYLHO MYZIEaMads oM 3MLIOMOL M-
300 0mMnggonb M933000H70006, 967 08 3MnGHM0YBgdmMeb Tndommgdom, MMIMgoLL3
1600 0300ymxz0mydEab ©mM3ndabhn, Mmammaz gb ImbBgbMmnggdmng, dogsmamo, benm-
3939m00 o Agbgomnb 306mbAgdmmMdam.

dmm0gg00b m3ndgbhob nyMmomaymo 636900 d0b739 domnob 8608369mMmmM3060 Lo-
3000b0o. 98 M30MLOBMOLOM, LaJoMM3gEMML 30b6MBIYdMMONL dnamads dnbsabomdndg-
0y, MMIgmoE gobobbzo390L 08 EM3ndgbdL bymdg3Mymgdgdab, boasMdnpMazgm 0y Lo-
LodommmMm gooby3zahnmgdgonLbaeb o EdMY3ngoam LAHMHILL 8b0dgdlL, gobbbgegy-
000, 890003000 dgLsbgd ndhomonb, Mdnbgmab s dgmagnnb 3obMbBIadMmMONLZO.

8) bbgo gohgdmgdgdn, hmBogdniz 8900hgdnb 8909850 30dm300600

93Mm3s380Mab 6g3m dmgngmom J39yobodn smbMmymgdobmznb 8608369mm3e60 Zo-
M9dmagdos 93Mynhgdymn dgoshmmob dngMm BamBsmMmymo dgwnognob 3Mmzqbob d9-
09350 dnmgdymn bodgogom dmMmaggdnb oMbgomods. ,,090o300L dgbobgd” bogjommag-
mmb 306mbab dnmgdsdg ombndbymo Lognmba bLodommzgmmMmbmznbeE 3MmMoMYdMa
0ym, 019930 3obmbab sdmgddgadnb 890093 39Mdm dgnoEnnb 890939® domgoyman dm-
M03900L sbMyydab bognmbn AMByLMNZo.
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Mo3 999b700 obMmymgdab godmadmozbozn goMmgdmgdgdnb nxgMgbEnmMmgosb oznb
d0600MLNL dnbgE30m, Bom3gym d90mbzg30d0 gL bognMmME o godoMmnmgdymo dgnd-
900 Asnmzammb dbsMgms 383m90500b o330L 30D60b godmadnbamy.

09©00M90000 3630dNLY s LaJoMM3gEMML 306MBAIOMMONL sMLYOYMN IMBYL-
Mngagonb gomzsmnbBnbgdom, dgbodmmms, 399930 My3MagbooEngodn gadmaymb:

dqbodmydgmang, ,090003000 FgLobyd” Lagommzgmmb 306Mbam gobabodmzMmmb ob
393000 3MohgmMnndgon, sgdhob Mgi330d0hxdn, MmMAMIdLLE 36 8300ymMBOMxdEIL
LodgENIENM dMMNgnds, 39MdmE, oMo dboMgms o dgaodhmmab bymdmbymoby, dm-
Mngg0o80 omnb0dbmb dgnognab 3MmEgLbob abMymgoab momomo, d3ox0mE 00900-
00mb d3mMmagqgdonb dnbssMmbn, nEybhnxznEaamEab dboMggodn o LozdsMmabo bogboom As-
dmysmnodEab dso 8ogm B6s3nbMmo 3sanEgdy™mydg00 (,dmMnggdalb 3nMmmdgdn”), Bmmbma-
6oL JgbMmymgdab 30@s (Bobo gobLsdM3MabL Jgbsdmydmmodnb dgdmbizgzsedn), dbsMmgms
godmbothymn 6960 dgmabbdnonbmM30L To35MEIdYMgdgmn domab d0609500L MamMdodY
©o bb3. dommdMNy, IMMNgxdnLb MmgmMmE BMMTsyMm, nbg — dabsombMAMnzn dboMmab go-
90MMYMMOsdg 30L7bnbAZgdMMOASL, MmagmmE dgosdmma, nbg dboMmyms BoMIMAowagb-
m3g00 0dNMx096, Mydze 9gmobbdgdnb M3ydgbhobomznb gmmMIsmymo dmmbmzbgdab
©o69L90s 30393 IBMM bOHYMYMBL dnb GnbssMLD.

dbomMgmo dngfm dgLodmgogmns 89nsaEN0L oLLBYNLANZg onEML dgmobbdgoy,
Mmad 3MmEgLbob BoMmBo®agdom sbMymgdab 899mb3g3080 LadgEaognm dmMmngnds gobwyg-
00 sbMymyosEn, Momolg d9dmydgb B0bobBsM3y snEMmMb Mo30eb LMoL go-
amM0Ebza.8" vbg39, dgbodmgdgmany, 39NsEN0b 3MMEaLOL gobdozmMmmdsdn anEML dyo-
myEMo dgmobbdndqdn, MmAmgdnz dmobgbMmnggdb yzgmadg 0603369mmM356 30MmMog0L,
0035000 goobab b dgbmMymadab B5bL, GgbMYMmd0b EMML, 3MBRNEIBENsMYMM-
0oL o Lb3.

0600369mm30600, 90006036ML, MMI IMM0ggdnLb d933843900L0L FgosdhmmMnb Mm-
™o oMbgonmns Landobme, MMT agbdsMmbL dbsMggdL IMMnggdob Mgombomymo dnbo-
oMmbOL gobLedM3MT0 s PBMPYO639MYMbL J306Mbm Fgmebbdgdab owadnb 3Mg39630n..

306mb0gommdnm Lodgnsgom dmMnggdnb 3nMEodnmo smbMmymgdab goMobdng-
00b gom3zomabbBbnbgds obg3g LonbHgMmabm Logombos, 0ydgs 3MmI3mgdjbymMng. gMon
abMmng, MoE MM doMmbhn3o@ sbMmymgdsmn ngbgods amMmagnds, dom Igho® 9BgIOIMN
o 000%0039MmM0 gobyds Mmo300 dgnaEnab abbdopyhn, 0ndEs doM3zggmon goMmgdmyg-
0900bL gom3amnbBNbgds dy30Mgdgmny. MMEbol Lodgwnognm dmMnggds dhH303LY00
Lobodomomb dngMm, AMbodommg sdMBIgOL bmd oM sMLHOMOL dbMYEgdab odmad-
MoEbogn gomygdmgdgdn o 890amad vd(h30390L IMMNgqdslL. my3n Labodsmmenmb boboom,
Lod9gNENM AMMNZ]00L dLMYMYdNL ELEd390MbNL d930MBAJOgmMN Mgmma sMaM 0g-
6900, 80806 Lb3s 3oMbHNgd0 Y6 3MLYOMOEIL LonTobme, MMA3 dMMNggds, 3nmMgonbL-
006039 650030MI® o3300ymxnmadl 306MBIyOMMONm gom3zsmnbBnbgdym yzgmo
306Mmoob. CEPEJ-ob d0ngMm 89837803900 bobymddmzebgom Bgbgdob dobgoznm, ad, bLo-

8 AnBod3000n 6., LogoMm3zgmmb FgnsHmMmns sbmEnsEnnb dngm MMasbndydYmn Mbmonb ablmxLNY
™98s%g: LabodoMmmmm s gmdm 89005300L LSZbMBAEgOMM FoMab®Hngdn bojoMmmzgmmdon,
14.12.2020.

8  Widman S. M., More Mediation Confidentiality Limits: What the Court May Allow In To Establish a Settle-
ment Agreement, International Institute for Conflict Prevention & Resolution, Vol. 24, Issue 11, 2006, 179.
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o3 3nMEadnma smbMmymgds ©obad3zgdny, Lodgmasgom dmMnggoob dnbosmbDy LMYma
3obbnbdggdmMmos sE3mMIst BoMIMBsa06MydL 9300M70001.8 Bomzgym dgdmbizgzadn
bmboMmogmo ©admB3n0ed dgbodemms LodgEonognm IMM0ggdelb Toobogdmb ,omBsb-
MYmgogmn domos” o sMmbndbym dgdmbgzgzsdn AamMnggonb @obod3qomonb dgdmBagdal
30Lyb0b3ggomMmmos BmHaMoyLbL 930bMYds (dxmMasMymn,3 gb3sbgmMn®). BnYbyE39® ©o-
©300m0 gdgbhmMmMmgdnbs, 3nMEodnmn sebMmymgdnb bognmbo, bojoMmzgmmb sMbydyo
0mEg0monb gomzamnbBnbgoom, dmMmgya 39ML3gIHnzo0 MAYOL.
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Nana Uznadze*

Circumstances Excluding the Enforcement of Mediation Settlements Under
the Legislation of Georgia and the Member States of the European Union

Mediation settlement is the final product of mediation. It represents the action of me-
diation in practice and the result of the whole process depends on it. It is considered that the
degree of enforcement of the mediation settlement is higher than the judgment, because, unlike
the latter, it is based on compromise and voluntary self-restraint.! However, entrusting the
destiny of mediation settlement with the parties’ Rind will is not enough. “If there are no
guarantees for enforcing settlements reached through the mediation, every advantage of the
mediation will lose significance.“? The purpose of the article is to estimate circumstances that
exclude the enforcement of mediation settlement under the basis of a comparative analysis of
the mediation acts and civil procedural legislation of Georgia and the member states of the
European Union, examine circumstances that prevent enforcement, analyze the issue of
enforcement of the international mediation settlement and outline alternative perspectives of
regulation.

Key Words: Mediation, Mediation Settlement, Enforcement, Accessibility of Mediation,
Legal Force of Settlement, Legal Nature of Settlement, Regulation of Mediation in the Member
Countries of the European Union, Recognition and Enforcement of International Mediation
Settlement.

1. Introduction

At first glance, when, after the mediation process, a party voluntarily expresses the free
will to undertake the responsibility of fulfillment of the certain obligation, it is expectable that
he/she will act accordingly. However, no one is protected from the fact that even after
reaching the agreement, there will be certain circumstances that will affect the will of the
parties. Such circumstances may include external factors that are objectively unforeseen at
the time of the agreement, changes in the leadership of the company, negative attitude of the
society, etc.® “The issue of enforcement may arise in mediation, if despite the consensual
character of a Mediated Settlement Agreement [...] a party to it chooses to disregard it.” *

The efficacy of the mediation process cannot be dependent on the possible reasons of
refusal on its performance that may arise after settling. When the settlement is reached
between parties, appropriate guarantees of its enforcement are important to exist. Otherwise,
the chain of conflict will be endless.

Master of Law, Ivane Javakhishvili Tbilisi State University.

' Susmann E., The Final Step: Issues in Enforcing the Mediation Settlement Agreement, Newsletter of the
Mediation Committee of the International Bar Association, Vol. 2, N°1, 2006, 2.

2 Barnabishvili G., Tsiklauri S., Enforcement of the Mediation Settlements in Georgia, Journal “Alternate
Dispute Resolution - Yearbook 2017, Special Edition, TSU Publishing, 2018, 9 (in Georgian).

3 Susmann E., The Final Step: Issues in Enforcing the Mediation Settlement Agreement, Newsletter of the
Mediation Committee of the International Bar Association, Vol. 2, N°1, 2006, 3-4.

4 Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,
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As stated in the explanatory note of the draft amendments to the “Civil Procedure
Code“, "The proper functioning of mediation, to some extent, depends on the rules of enfo-
rcement of the settlement reached as a result of mediation.“.> The necessity to guarantee ef-
fective mechanisms of enforcement was mentioned as well.® Nevertheless, Georgian legisla-
tion is not very comprehensive while regulating the enforcement of the mediation settlement.
It is possible, that mentioned is the response of the “omnis definito in jure periculosa est”
principle. However, the fact is that since Georgia does not have a long tradition of mediation,
the practice will itself demonstrate the need for further regulation.

The article will discuss the circumstances, which exclude the enforcement of mediation
settlement, taking into account the current legislation.

2. The Importance of Certain Legal Aspects of Mediation Settlement
in Relation to the Issue of Enforcement

According to the Law of Georgia “On Mediation”, mediation settlement is “a binding
written document on reaching an agreement on the settlement of a dispute as a result of
mediation.”.® According to the law, international mediation settlement is also interpreted as a
“written agreement.”.’

The first necessary character of mediation settlement is clear from the explanation:
written form.

2.1. The Form of the Mediation Settlement

The mediation settlement will be enforceable only if it is made in writing. However, this
does not mean that all written settlements are subject to enforcement.

It should be noted that "the association agreement, drawn up between the EU and
Georgia and the association agenda obliges the state to develop alternative means of
resolving disputes.”,® as a result, Georgia has become a signatory to international treaties
regulating mediation.

“Directive of 2008 of The European Parliament and the Council on Certain Aspects of
Mediation in Civil and Commercial Matters” (hereinafter “Directive”) also indicates the written

5 Explanatory Note on the Draft Law of Georgia on “Making Amendments to the Civil Procedure Code of Georgia”,
Website, 27/09/2019, 2, <https://info.parliament.ge/file/1/BillReviewContent/216092> [27.09.2021] (in
Georgian).

¢ Ibid.

7 “Every definition in law is perilous", referred to in Steffek F., Chong S., Enforcement of International Set-
tlement Agreements Resulting from Mediation Under the Singapore Convention — Private International
Law Issues in Perspective, Research Collection School of Law, Vol. 31, 2019, 457.

8 The Law of Georgia “On Mediation”, Legislative Herald of Georgia, 18/09/2019, subparagraph “I" of article
2nd,

° Ibid, subparagraph “I'" of article 2".

o Explanatory note on the Draft Law of Georgia “On Mediation”, Website, 27/09/2019, 1, <https://info.par-
liament.ge/file/1/BillReviewContent/216089> [27.09.2021] (in Georgian).
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form of the settlement.”™ “United Nations Convention on International Settlement Agreements
Resulting from Mediation” (hereinafter “Singapore Convention”), explains the written form in
which it considers any form by which the content of the agreement is recorded.” “UNCITRAL
Model Law on International Commercial Mediation and International Settlement Agreements
Resulting from Mediation” (hereinafter “Model Law”) even regulates the essential elements of
the written form of the settlement, which includes: signatures of the parties and a mediator,
indication that the mediation has been carried out, an attestation by the institution that
administered the mediation, etc.”

It is true that international treaties, to which Georgia is a signatory, are considered as
part of Georgian legislation. However, mediation legislation is desirable to regulate certain
issues itself. For example, the Law of Georgia “On Mediation”, indicates the written form of the
mediation settlement and the obligation of the parties and mediators to sign it, although its
essential elements are not specified.™

According to the experience of the member states of the European Union, the writing
form of the settlement is a necessary requirement, although, the standard is different bet-
ween the types of the written form itself. For example, if the legislation of Lithuania allows
facsimile to be used (if the signature can be identified),” in Spain, “executive force” can be
granted to settlement only if it is notary certified.” There is an interesting regulation in Bel-
gium, which, allows the enforcement of the settlement, drawn up electronically, in case its
authenticity can be confirmed.” According to the legislation of Slovakia, for the settlement to
be enforceable, it is essential that the intention of the parties on granting the binding force to
it to be clear.” Czech law sets the requirements that the mediation settlement must meet
from the formal standpoint, in particular, the signatures of the parties and the mediator are
essential, also, the date of completion of the mediation process, must be indicated.” An
additional requirement is set by Swedish legislation: payment of an application fee.?°

In fact, for the purposes of enforcement, it is important not only to have the written
form as a criterion of the formal admissibility,?' but also the formulation of the terms of the

" Directive 2008/52/EC of The European Parliament and the Council on Certain Aspects of Mediation in Civil
and Commercial Matters, Official Journal of the European Union, 2008, Art. 6.1, <https://eur-lex. eu-
ropa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&amp;from=EN> [27.09.2021].

2 United Nations Convention on International Settlement Agreements Resulting from Mediation, General
Assembly Resolution 73/198, 2018, Art. 2.2., <https://uncitral.un.org/sites/uncitral.un.org/files/media-do-
cuments/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf> [27.09.2021].

3 UNCITRAL Model Law on International Commercial Mediation and International Settlement Agreements
Resulting from Mediation, 2018, (Amending the UNCITRAL Model Law on International Commercial Co-
nciliation, 2002), A/73/17, Art. 18.1, <https://uncitral.un.org/sites/uncitral.un.org/files/media-docume-
nts/uncitral/en/annex_ii.pdf> [27.09.2021].

™ The Law of Georgia “On Mediation”, Legislative Herald of Georgia, 18/09/2019, subparagraph “a” of article
9 (1) and article 9 (3).

> Civil Code of the Republic of Lithuania, Art. 1.73, Par. 2, 18.07.2000.

'®  Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 330-331.

7 Ibid, 25.

s |bid, 306.
® 1bid, 63.
2 |bid, 348.

2 Author's remark: As it is already obvious that according to the law the mediation settlement must be
made in writing in any case, therefore, the requirement of formal admissibility of the settlement will
always be met.
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settlement, i.e., the criterion of the contextual admissibility. Often the settlement may not
become subject to enforcement since parties haven't clearly established demands and obli-
gations, they raise to one another.

While regulating the form of the mediation settlement, it is the challenge for the legis-
lator, on the one hand, not to create an artificial barrier for the parties during the enforcement
of the settlement that is already reached, and, on the other hand, to promote the mediation
settlement to be drawn up in such form that will guarantee its further enforceability and
exclude its ambiguous, non-enforceable content. To avoid future incomprehensibility, it is
desirable for the “Law of Georgia “On Mediation” to regulate the essential characteristics of the
settlement act, such as identification of the parties (designation of the responsible person),
claims of the parties, content of the settlement, content of the breach, deadline for the ful-
fillment of the claim (if possible), the intention to confer binding force to the agreement, etc.22

2.2. Legal Nature of the Mediation Settlement

“Mediation settlement is equalized to the judgment. Based on the settlement, a decision
is made on behalf of Georgia and the mediation settlement — reached within the framework of
the contractual freedom by manifesting parties’ autonomy, is declared as an act of justice by
the court.“®

The decision of the court on the enforcement of mediation settlement is made in the
form of court ruling.?* In case of enforceable settlements, their legal nature is easily identi-
fiable because they are directly equalized to the judgment, regardless of the fact they have
resulted from court or non-court mediation.

Another issue is when a mediation settlement is not affirmed by the court. According to
Danish law, the settlement is enforced based on the same terms as those applying to written
agreements,?® under article 1965 of the “Civil Code of Italy”, “the final mediation agreement is
classified as a type of [...] contract in which the parties agree to terminate a present dispute
and to prevent disputes that might arise in the future. The enforceability of the agreement is
therefore supported by contract law.-* according to the mediation legislation of Romania,
mediation settlement has a force of the written agreement.” Equalization of the mediation
settlement to the contract is also manifested from the grounds of its invalidity, for example,
under Belgian law, such grounds are: unconscionability, mistake, fraud, and duress.?

As discussed in the scientific literature, in terms of legal nature, mediation settlement
stands between contracts and judgments / arbitral awards.?

2 Tsur M. The Art of Writing a Mediation Agreement: An Instructional Manual, Journal “Alternate Dispute
Resolution - Yearbook 2012“, TSU Publishing, 2013, 223-229.

2 Chitashvili N., Online Discussion organized by the Mediators’ Association of Georgia on the topic:
Legislative Guarantees of the Court and Private Mediation in Georgia, 14.12.2020 (in Georgian).

% Civil Procedure Code of Georgia, Parliamentary Gazette, 47-48, 14/11/1997, 363%(1).

% Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 78.

% |bid, 191.

7 \bid, 294.

2 |bid 24.

#  Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,
Journal of Private International Law, Vol.16, Issue 2, 2020, 290.
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Contrary to the existing practice of European countries, the affiliation of the mediation
settlement to the type of contracts should not be approved, as this reduces the uniqueness
and high legitimacy of this institution than we have in case of ordinary agreements. The
mediation settlement is the product that resulted from the well-thought-out, voluntary, self-
examination-based and informed decision, which, because of the criteria enumerated above,
has much higher legal value than the contract. Its equalization to the contracts, in fact,
disregards the role and effort of the mediator, his / her involvement in this process, withal, it
should also be noted that principles of the contract law may not correspond to the goals of
enforcement of the mediation settlement.®

Thus, it must be identified as a third type document and given its own status under the
legislation.?® Otherwise, it will turn out that the mediation settlement is an ordinary written
agreement, in case of non-fulfillment of which the parties will have to continue the dispute in
court again under the framework of the contractual obligations.

In response to this problem, in certain countries of the European Union, there was a
proposal to enforce mediation settlements directly, without any formal barriers.® There was
an initiative in the Czech Republic to have mediation settlement directly enforced if it was
prepared with the participation of the mediator-advocate, however, that proposal failed to
acquire support on the legislative level.?*

Determination of the legal nature of mediation settlement is important. Mediation
settlement is essential to stand out from contracts or even judgments and independent status
must be granted to it, which will be suitable for its legitimacy. Explanation of the concept of
mediation settlement and guaranteeing mechanisms for its enforcement under the Law of
Georgia “On Mediation”, must be considered as the advantage of Georgian legislation as it
distinguishes settlement from ordinary transactions and contracts and ensures its high
legitimacy.® As for the possibility of direct enforcement, from the perspective of Georgian
reality and poor tradition and culture of mediation, this issue remains only a distant prospect.

3. Circumstances Excluding the Enforcement of Mediation Settlements Under the
Legislation of Georgia

u u

According to the “Civil Procedure Code of Georgia“, “the court will refuse to enforce me-
diation settlement, if its content contradicts the Georgian legislation or if, due to its content,
its enforcement is impossible.” 3 In case of collective labor dispute additional element is the
contradiction to the public order.?’

30 Weller S., Court Enforcement of Mediation Agreements: Should Contract Law be Applied, Judges' Journal,
Vol. 31(1), 1992, 13, 16.

3 Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,
Journal of Private International Law, Vol.16, Issue 2, 2020, 295.

32 Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 295.

3 Author's remark: for example, affirmation by the court, the obligation of notary certification, etc.

3 |bid, 63.

3% The Law of Georgia “On Mediation”, Legislative Herald of Georgia, 18/09/2019, subparagraph “I” of article
2, article 13.

% Civil Procedure Code of Georgia, Parliamentary Gazette, 47-48, 14/11/1997, 47-48, 14/11/1997, article 363%2

¥ |bid, article 363%.
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Similar grounds for excluding enforcement of mediation agreements are set under the
legislation of the member states of the European Union. However, this prohibition is for-
mulated differently, in particular, in some cases, this clause is direct, for example, it is
indicated that the settlement mustn’t breach the law (Austria),® mustn't contradict the law
and moral (Bulgaria,®® Estonia*), or national law (Malta).*' Indirectly but still, the requirement
established for mediation settlement on its fairness and the exclusion of violation of the
rights of third parties, are the expressions of the demand of legality (Finland).*> In some cases,
the court assesses whether the desire to settle was the result of undue influence or coercion
or not (Ireland).”®* The “Civil Procedure Code of Georgia“ may not explicitly refer, for example,
to the rights of third parties, although in this sense, the criterion of legality should be
interpreted teleologically, thus, it already includes above-mentioned elements, because, the
settlement can not be considered lawful if it contradicts/violates the rights of other parties.

Similar general exclusionary circumstances are indicated in the international treaties as
well. For example, the directive states that the settlement mustn’t contradict the legislation
and the legislation of the state must ensure its enforceability.** The Singapore Convention
considers contradiction to the public order and the legislation as the grounds of refusal on
enforcement.”

3.1. Contradiction to the Legislation

Mediation settlement mustn’t be enforced if it contradicts the legislation of Georgia. In
general, “it is emphasized in the scientific literature that mediation agreement must be made
with great caution because the margin between legality and illegality is too small.“*¢ It is
important to assess what is considered under the contradiction to the law.

In a broad sense, legislation consists of legislative and subordinate normative acts of
Georgia.” In a narrow sense, under the content of contradiction to the legislation can be im-
plied unconformity with the fundamental human rights, guaranteed by the legislation. Given
the purpose of the settlement and the rationality of its examination by the court, the latter
explanation is more acceptable and appropriate. Otherwise, if the element of legality was
perceived as a resolution of a dispute under the provisions of the legislation, then the main

3% Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 13.

3 Mediation Act of Bulgaria, Art. 17, Par. 3.

4 1bid, 89.

4 Mediation Act of Malta, art. 17B, Par. (1) (b), 21.12.2004%.

4 Ppalo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 103.

4 Mediation Act of Ireland, Art. 11, Par. (3) (b), 2017.

4 Directive 2008/52/EC of The European Parliament and the Council on Certain Aspects of Mediation in Civil
and Commercial Matters, Official Journal of the European Union, 2008, Art. 6.1, <https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&amp;from=EN> [27.09.2021].

4 United Nations Convention on International Settlement Agreements Resulting from Mediation, General
Assembly Resolution 73/198, 2018, Art. 5.2., <https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf> [27.09.2021].

4% Neamtu B., Dragos D. C., Alternative Dispute Resolution in European Administrative Law, Springer Verlag,
Berlin, Heidelberg, 2014, 447, referred to in Chitashvili N., Fair Settlement as Basis for Ethical Integrity of
Mediation, Journal “Alternate Dispute Resolution - Yearbook 2016“, TSU Publishing, 2017, 17 (in Georgian).

4 Organic Law of Georgia “On Normative Acts”, Legislative Herald of Georgia, 33, 09/11/2009, article 7 (1).
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sign, distinguishing mediation from the court would lose its sense. The criterion while as-
sessing the legality of mediation settlement mustn’t be the fact, how the court would resolve
this dispute. According to the Law of Georgia “On Mediation”, the risks of the illegal course of
not only the mediation settlement but the mediation process itself are ensured by the
mediator, as he/she is granted authority to terminate the process anytime if he/she believes
that further continuation of mediation would be unreasonable and unjustifiable.*

Mediation settlement is indeed the guarantor of successful completion and effecttive-
ness of the mediation process. However, for the mediator, it mustn’t be a goal in itself. When
the terms of the mediation settlement clearly violate the constitutional rights of one or both
parties, or the mediator notices that the parties made a decision without conceptualization,
the actualization of the principle of self - examination, analyzing its consequences, he/she
must take measures to prevent drawing up such settlement.*

3.2. Public Order

Regarding the concept of public order, it should be admitted that several articles of the
“Civil Code of Georgia”, contain records similar to the Law of Georgia “On Mediation”.>® For
example according to the paragraph 4 of article 2, customary norms shall be applied only if
they do not contravene universally accepted principles of justice and morality or public order.
Article 54 states that contradiction to the public order is the ground for the transaction to be
considered void, whereas, on the basis of paragraph 5 of article 61, the confirmation of the
indisputably void transaction shall only become valid if it does not contravene the principles
of morality and the requirements of public order.

The universally accepted definition of public order is not established by legislation. Ho-
wever, it may include economic, political, and moral principles necessary for maintaining pub-
lic order in the country.” Legal values of principle, fundamental principles of civil turnover,
such as freedom of property, entrepreneurship, contract, etc., are also considered as a part of
the public order.”

According to the explanations of the Supreme Court, “the purpose of the legislative
ordinance of article 54 is to avoid such transactions, which aren’t formally illegal, although in
their essence, violate the public order and worsen the cohabitation of the subjects of civil
turnover, which, consequently holds up the civil turnover.“> Considering mentioned expla-
nation, fortiori, given that it is prohibited to enforce such mediation settlements, which con-
tradict the legislation and/or public order, the goal of the legislator was to prevent
enforcement of such mediation settlement, that would be illegal, or wouldn’t be contra legem,
but would be inappropriate in general with the law and order.

48 The Law of Georgia “On Mediation”, Legislative Herald of Georgia, 18/09/2019, subparagraph “E” of article 9 (1).

4 Chitashvili N., Fair Settlement as Basis for Ethical Integrity of Mediation, Journal “Alternate Dispute
Resolution - Yearbook 2016“, TSU Publishing, 2017, 10 (in Georgian).

50 Civil Code of Georgia, Parliamentary Gazette, 31,26/06/1997, article 54.

51 Jorbenadze S., Commentary of the Civil Code of Georgia, Book I, Tbilisi, 2002, 31 (in Georgian).

%2 7oidze B., Commentary of the Civil Code of Georgia, Book I, Thilisi, 2002, 178 (in Georgian).

% NPas-15-15-2016 Decision of the Supreme Court of Georgia of 15t March 2016 (in Georgian).
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Thilisi Court of Appeals has directly cited what could be considered contrary to public
order, in particular, according to its explanation, "a transaction or any of its terms is
incompatible with the principles of morality and public order, when it contradicts the principle
of social justice, puts the party of the contract in an incompatibly difficult condition.”.> Under
the legislation of Lithuania, settlement won't be subject to affirmation as well if it unju-
stifiably gives one party an excessive advantage over the other.>> As an example of mentioned,
can be considered a mediation settlement that, although formally is in conformity with the
legislation, puts one of the parties of the mediation process in a clear advantageous position
and, in response, imposes such obligation on another one, that is irrational and dispro-
portional concerning the content of the dispute.

Like Georgian legislation, the legal definition of public order also doesn’t exist in other
countries. Under Italian law, its definition is subject to quite broad discretion of judges.*
Belgium leaves the space for interpretation as well; a contradiction to the interests of the
juvenile is the additional prerequisite for excluding the affirmation of agreement made within
family cases.”

3.3. Impossibility of Enforcement Due to the Content

One of the most important advantages of the mediation process is its flexibility and
informal character, within which the parties are given the opportunity to consider and agree
on any term that wouldn’t be enforceable during litigation. Nevertheless, as much as this
factor, on the one hand, positively portrays the mediation process, on the other hand, it may
cause problems in terms of its implementation in practice.

The parties may consider such conditions in the settlement, the fulfillment of which
cannot be objectively controlled even by the parties themselves, depend on the occurrence of
a future hypothetical event, etc.

In this respect as well, the role and function of the mediator are very important in
assisting the parties to draw up a settlement that will have the perspective to become enfo-
rceable.’® In addition, the formal requirements that are established for mediation settlements
can play an important role in this regard: by establishing such requirements to the agreement
document, that provide sufficient clarity of the agreed terms, eliminate the risks of the
impossibility of enforcement caused due to the ambiguous content.

3.4. Confidentiality as the Circumstance Excluding the Enforcement

Indeed, the legislation doesn’t directly consider confidentiality as an exclusionary cir-
cumstance for the enforcement of the mediation settlement. However, it acts as a preventive
factor in the process of enforcement due to its content and specific character.

% N22b/4123-12 Decision of Thilisi Court of Appeals of 6™ February 2013 (in Georgian).
55 Civil Code of the Republic of Lithuania, Art. 6.228, Par.1, 18.07.2000.
% Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 192.
7 1bid, 26.
%% The Law of Georgia “On Mediation”, Legislative Herald of Georgia, 18/09/2019, article 9 (2).
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For the court to approve the mediation settlement and issue a writ of execution, it must
at least be provided with the content of the agreement which establishes that such an
agreement exists,” this factor is already the problem for the parties, who don't want to
disclose even the fact that there is a dispute between them.

Therefore, the principle of confidentiality and enforcement of mediation settlement by
the court affirmation cannot be compatible with each other, because some amount of
information must be disclosed for the purposes of enforcement, or conversely, it will not be
possible for the court to affirm the settlement in full confidentiality.

4. Other Circumstances Excluding the Enforcement of Mediation
Settlements under the Legislation of the Member States
of the European Union

4.1. Accreditation of a Mediator, as a Prerequisite for the Enforcement

In some cases, the enforceability of mediation settlements may be determined by whet-
her the agreement is reached with the participation of the accredited mediator or not. For
example, the legislation of Belgium differentiates the enforcement of mediation settlements
that are reached voluntarily and under court mediation. It doesn't fully trust mediation, which
is conducted completely freely, without the participation of the qualified representatives and
mediation settlement, which is reached under the voluntary mediation, can be subject to
affirmation only if the process was led by the accredited mediator.®® Different and interesting
regulation exists in Estonia, in particular, “the requirements for enforcement of a mediation
agreement depend on who performs the role of mediator.“®" If the settlement is reached with
the participation of notary public or advocate-mediator, it will be enforceable in case of
court’s affirmation, whereas, if the mediator is neither notary public nor advocate, the
settlement will only be enforced if the court ascertains that impartiality and independence of
mediator was guaranteed.®?

Before the adoption of the Law of Georgia “On Mediation”, similar regulations existed in
Georgia as well. Only the mediation settlements, that were reached in accordance with the
“Civil Procedure Code“, under court mediation, were subject to enforcement,% as for private
mediation, the agreement, reached during its course, wasn't equivalent to the mediation
settlement and was regulated by the principles of the contract law. The Law of Georgia “On
Mediation”, entered into force from the 27" of September 2019, consequently, the essence of
the mediation settlement was determined, standards for the accreditation of mediators and
mediators’ association were established, a unified register of mediators was created.®

% Deason E. E., Enforcing Mediated Settlement Agreements: Contract Law Collides with Confidentiality. U.C.
Davis Law Review, Vol. 35(1), 2001, 49.

% Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 25.

6 |bid, 88.

62 |bid, 89.

8 Civil Procedure Code of Georgia, Parliamentary Gazette, 47-48, 14/11/1997, chapter XXI".

%  The Law of Georgia “On Mediation”, Legislative Herald of Georgia, 18/09/2019.
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Adoption of law made it possible to ensure the mediation settlements, reached during private
mediation, with proper guarantees of enforcement. Which, in turn, contributed to stren-
gthening the accessibility and effectiveness of the mediation institute at the national level.

4.2. Additional Requirements for Mediation Settlement in Relation
to the Content of the Dispute

In some cases, considering the content of the dispute, additional requirements may be
established for the mediation settlements. For example, under Belgian legislation, “in certain
family cases concerning the interests of children, tighter control over the enforcement of the
settlement agreement is exercised.” The judge will refuse to ratify a divorce agreement when
the alimony for the children is too low, unless other provisions of the mediated agreement
offset this amount.“.®> In Luxembourg, mediation settlement, that is reached within a family
dispute, must be reviewed by the same judge, which is in charge of the related court pro-
ceedings.® In Italy, “if the agreement refers to a contractual commitment or an act related to
the transfer of real estate, it must also be authenticated by the appropriate public officer.”.*

The research has shown that the specificity of the dispute may require additional
circumstances to be met for the enforceability of the mediation settlement. In Georgia, there
are no exclusionary stipulations for enforcement in relation to the content of the dispute.
However, it is desirable to regulate them in the future, for ensuring the high standard of
protection for the parties’ rights. Especially in such cases, which concern the best interests of
the child.

4.3. Other Circumstances Excluding the Enforcement of Mediation Settlement
Under the Singapore Convention and Model Law

It is noteworthy that the “Singapore Convention” and “Model Law”, in addition to the cir-
cumstances listed above, establish a broader and almost identical®® list of grounds for refusal
on the enforcement of the agreement, in particular, according to the article 5 of the convention
and article 19 of the model law, grounds for refusing to grant relief include: incapacity of a party
while drawing up the agreement, if the settlement isn’t binding, final, has been subsequently

%  Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 26.

6 |bid, 241.

|bid, 191.

6 Author’s remark: The convention corresponds to the UNCITRAL model law. This approach is designed to
allow states to have flexible choices and to choose whether they want to implement the convention,
model laws or both. Thus, the texts of these two documents complete each other and establish the legal
framework for the mediation. See.: United Nations Commission on International Trade Law, United
Nations Convention on International Settlement Agreements Resulting from Mediation, New York, 2018
(The “Singapore Convention on Mediation”), 2018, <https://uncitral.un.org/en/texts/mediation/conven-
tions/international_settlement_agreements> [27.09.2021]. It should be noted that Georgia was one of the
first countries to join the Singapore Convention in 2019, <https://agenda.ge/en/news/2019/2119>
[27.09.2021].
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modified, isn't clear and comprehensible, the obligations have already been performed, there
was a serious breach by the mediator of standards applicable to the process, etc.

The above-mentioned circumstances are much more comprehensive than the clauses of
contradiction to the legislation or the public order. The Law of Georgia “On Mediation” may
not exhaustively define all grounds for the enforcement of mediation settlements, although
based on these guidelines it is possible to regulate the essential elements necessary for their
enforceability.

It should be admitted, that CEPEJ® has adopted a handbook,’® which establishes the
frameworks of the legislation concerning the enforcement of mediation settlements. In
particular, the form of the mediation settlement (written, signed, attested) and content (if it
isn't possible to agree over legal issues, parties may reach written consent on factual mat-
ters),”" enforcement via a court decision, a notarial deed or authorization by another official,”
possibility of direct enforceability if appropriate requirements are met,” etc.

5. Enforcement of International Mediation Settlement

The mediation has not only taken the responsibility for resolving conflicts within the
state but also effectively performs the function of an alternative to the "cross-border justice"
and simplifies the resolution of conflicts arising in international private and business law.

Under the “Singapore Convention”, for a mediation settlement to be subject to “inter-
national” status, at least two parties to the settlement must have their places of business in
different states or the state in which the parties to the settlement agreement have their
places of business must be different from either: (i) the state in which a substantial part of the
obligations under the settlement agreement is performed; or (ii) the state with which the
subject matter of the settlement agreement is most closely connected, etc.”

The convention, together with the directive and other international treaties, in fact, fill
the vacuum during the regulation of cross-border mediation, as they cover such issues, that
aren’t considered by the other relevant international treaties, and therefore, they establish
important guidelines.”

The analysis of the directive has shown that for the mediation settlement to be enfo-
rceable on the international level, it needs to be considered enforceable firstly on the ter-

6  European Commission for the Efficiency of Justice.

70 European Commission for the Efficiency of Justice, European Handbook for Mediation Lawmaking,
Adopted at the 32t Plenary Meeting of the CEPE), Strasbourg, 13 and 14 June 2019, Art. 6, <https://rm.-
coe.int/cepej-2019-9-en-handbook/1680951928> [27.09.2021].

" |bid, Art. 6.1. a, b.

2 1bid, Art. 6.2. a.

7 1bid, Art. 6.2. c.

7% United Nations Convention on International Settlement Agreements Resulting from Mediation, General
Assembly Resolution 73/198, 2018, Art. 1, <https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf> [27.09.2021].

5 Steffek F., Chong S., Enforcement of International Settlement Agreements Resulting from Mediation Under
the Singapore Convention - Private International Law Issues in Perspective, Research Collection School of
Law, Vol. 31, 2019, 457.
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ritory of the member state and then if all above-mentioned requirements are met, it can
become subject to enforcement.’

From the Georgian perspective, for the enforcement of international mediation settle-
ment, it is important for it to be recognized at first and then to be enforced. Amendments to
the “Law of Georgia “On Mediation” dated June 22, 2021, regulated the issues, that were
unsettled before, related to the recognition and enforcement of the international mediation
settlements, in particular, the concept of the international mediation settlement, prerequi-
sites for its recognition and enforcement and mediation settlements, that aren’t subject to
recognition and enforcement were introduced.”

The Law of Georgia “On Mediation”, regulated the concept of international mediation
settlement similarly to that provided by the “Singapore Convention”. According to the new
regulation, exclusionary circumstances for the enforcement of international mediation set-
tlement include: if it's concluded for personal, family, and household purposes, relating to fa-
mily, inheritance, or employment law, if it has already been approved by a court, is subject to
enforcement as an arbitral award or its “one of the parties is the state itself or state authority
or any person acting on behalf of the state authority.“.”® Additionally, technical requirements,
that are established for the application concerning recognition and enforcement, are regu-
lated by the “Civil Procedure Code“® the code has also laid down the grounds for refusal on
approval of the petition on recognition and enforcement, which resemble the ones, regulated
by the “Singapore Convention” and include the capability of parties, consideration of the
standards established for the mediator, clarity of the content of mediation settlement, etc.°

The regulation of the issue of recognition and enforcement of international mediation
settlements should be considered as a step forward, which will create the ground for the
effective use of mediation to resolve not only local but international disputes as well.

6. Conclusion

Mediation settlement guarantees the effectiveness of the mediation process, therefore,
when the issue of regulating its enforcement is on the agenda, special attention is required
from the legislator, to facilitate the proper regulation of the enforcement mechanism.

Based on the results of the research, the circumstances excluding the enforcement of
mediation settlement can be classified as follows:

a) Exclusionary circumstances, that are directly regulated by the legislation

Such circumstances include contradiction to the legislation and public order, also, the
impossibility of enforcement due to the content of the settlement. Regarding the con-
tradiction to the legislation, it should be admitted that, unlike, for example, Finland, which
concentrates on the fairness of the settlement, or Bulgaria and Estonia, which assess the

6 Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,
Journal of Private International Law, Vol.16, Issue 2, 2020, 279-280.

77 The Law of Georgia “On Mediation”, Legislative Herald of Georgia, 18/09/2019, subparagraph “I'” of article
2, articles 13" and 132.

8 |bid, article 132

7 Civil Procedure Code of Georgia, Parliamentary Gazette, 47-48, 14/11/1997, chapter XLIV',

80 1bid, article 363*.
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settlement according to a criterion of morality, the Georgian approach must be considered
more appropriate, because the concept of fairness, in general, is too obscure and there is no
objective criterion, which would drop a boundary between what might be considered fair or
unfair. The same applies to morality. Establishing the requirement of conformity to the
legislation for the mediation settlements, based on its teleological interpretation, already ex-
cludes the existence of such agreement, which puts one party in a clear advantageous
condition, or violates the rights of any person. As for public order, it is an additional cir-
cumstance that fills the space left behind the requirement of legality and additionally ensures
cases that may be in conformity with the law, however, there still is sufficient reason for it to
not be enforced. As for the content-related circumstances of the settlement, it is an objective
fact resulted from the innovative character of mediation, its flexibility, that allows parties to
agree on the issues, which had no perspective in the court.

b) Circumstances, that, according to the legislation aren’t directly considered as exclu-
sionary, however, must be deemed as such, taking into account their content

First, such circumstance is the issue of confidentiality. As usual, in mediation parties are
allowed to agree on the confidentiality of not only the information that is disclosed during the
process but on the confidentiality of the mediation process itself and a dispute, as a fact as
well. Accordingly, logically, a mediation settlement can’t be enforced by the court if its exi-
stence is confidential. However, the problem is balanced by the “self-regulatory nature” of the
principle of confidentiality, because when maintaining confidentiality is the important interest
for the party, it motivates him/her to voluntarily fulfill other terms of the settlement.

Form of the mediation settlement is also the important factor, which has an influence
on the enforcement because the probability of enforcement is low for the settlement which is
concluded without the observance of the form. Georgian legislation regulates only basic re-
quirements such as written form, signatures of the parties and a mediator, however, there
isn't more precise regulation regarding the essential elements of the settlement itself, i.e., the
criteria, that should be met by this document, as it is regulated, for example, under the
legislation of Slovakia and the Czech Republic.

The legal nature of the settlement document is also a very important issue. In this
regard, the approach of Georgian legislation is praiseworthy, which distinguishes this docu-
ment from the contracts, arbitral awards, or judgments and grants independent status to it,
unlike the mediation legislation of Italy, Romania, and Belgium.

c) Other circumstances, which came to light as a result of a comparison

In some member countries of the European Union, there is an essential requirement
established for the enforcement of mediation settlement: to be concluded under the me-
diation process, which is led by the accredited mediator. Before the adoption of the Law of
Georgia “On Mediation”, mentioned issue was problematic for Georgia as well, however, after
the law entered into force, this issue was settled.

As for differentiation of the exclusionary criteria concerning the content of the dispute,
for some cases, it may be considered necessary and justified for protection of the rights of
parties.

Based on the comparative analysis and taking into account the current regulation of
Georgian legislation, the following recommendations can be made:

148



The Law of Georgia “On Mediation”, may determine the necessary criteria and essential
elements of the act, which must be met by mediation settlement, in particular, in addition to
the signatures of the parties and the mediator, the mediation settlement should indicate:
date of completion of the mediation process, explicitly formulated content of the settlement,
identification of the parties and obligations undertaken by them (“terms of the settlement”)
should be formulated in a sufficiently clear way, the term for the fulfillment of the claims (if
it's definable), expressed will of the parties on granting the binding force to the agreement,
etc. Formal, as well as contextual congruence of the settlement, is indeed the responsibility of
the mediator and representatives of the parties, however, establishing formal requirements
for the agreement document will ensure its comprehensive content.

It is possible for the parties to reach an agreement at the very beginning of the media-
tion, that upon successful completion of the process, the mediation settlement will become
enforceable. In this way, they will be able to prevent the exclusion of enforcement in ad-
vance.®' It is also possible to have interim agreements concluded during the mediation pro-
cess, which will regulate the most important terms, for example, rule of payment or per-
formance, timing of performance, confidentiality, etc.®

It is important to note that the role of the mediator in drafting the settlement act is
essential to assist the parties in determining the rational content of the settlement and to
ensure that an illegal agreement won't be concluded.

Regulating the direct enforceability of mediation settlement under the legislation is
also an interesting issue, however, it is complex, as well. On the one hand, the easier the
enforcement of the settlement is, the more effective and attractive the mediation institution
itself will be, however, certain circumstances need to be considered. When the mediation
settlement is affirmed by the court, the judge examines whether there are exclusionary
circumstances for the enforcement and then approves the settlement. If the settlement isn’t
examined by the court, then other guarantees must exist for ensuring that the settlement,
upon its adoption, meets all requirements which are established by the law. According to the
handbook, which is adopted by the CEPEJ, if direct enforceability is allowed, full responsibility
for the content of the mediation settlement is imposed on the advocate representatives.® In
some cases, the “executive force” may be granted to the mediation settlement due to its
notarization and in this case responsibility to examine the admissibility of the settlement is
imposed on the notary public (Bulgaria,® Spain®). Despite advantages, the issue of direct
enforceability, taking into account the current reality of Georgia, remains only a distant
prospect.

8 Chitashvili N., Online Discussion organized by the Mediators’ Association of Georgia on the topic: Le-
gislative Guarantees of the Court and Private Mediation in Georgia, 14.12.2020 (in Georgian).

8  Widman S. M., More Mediation Confidentiality Limits: What the Court May Allow In to Establish a Set-
tlement Agreement, International Institute for Conflict Prevention & Resolution, Vol. 24, Issue 11, 2006,
179.

8  European Commission for the Efficiency of Justice, European Handbook for Mediation Lawmaking,
Adopted at the 32" Plenary Meeting of the CEPEJ, Strasbourg, 13 and 14 June 2019, Art. 6.2. ¢, <https://rm.-
coe.int/cepej-2019-9-en-handbook/1680951928> [27.09.2021].

8  Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 38.

& |bid, 330 - 331.

149



Bibliography:

Pl

0 o N ow

1.

12.

13.

14.

15.

16.

17.

18.

19.
20.

21.

22.

23.

24,

25.

26.

150

Civil Code of Georgia, Parliamentary Gazette, 31, 26/06/1997.

Civil Code of the Republic of Lithuania, 18/07/2000.

Civil Procedure Code of Georgia, Parliamentary Gazette, 47-48, 14/11/1997.

Directive 2008/52/EC of The European Parliament and the Council on Certain Aspects of Mediation in
Civil and Commercial Matters, Official Journal of the European Union, 2008.

The Law of Georgia “On Mediation”, Legislative Herald of Georgia, 18/09/2019.

Mediation Act of Bulgaria.

Mediation Act of Ireland, 2017.

Mediation Act of Malta, 21.12.2004.

Organic Law of Georgia “On Normative Acts”, Legislative Herald of Georgia, 33, 09/11/2009.

UNCITRAL Model Law on International Commercial Mediation and International Settlement Agreements
Resulting from Mediation, 2018, (Amending the UNCITRAL Model Law on International Commercial
Conciliation, 2002), A/73/17.

United Nations Commission on International Trade Law, United Nations Convention on International Set-
tlement Agreements Resulting from Mediation, New York, 2018 (The “Singapore Convention on Media-
tion"), 2018.

Explanatory note on the Draft Law of Georgia “On Mediation”, Website, 27/09/2019, <https://info.parlia-
ment.ge/file/1/BillReviewContent/216089> [27.09.2021] (in Georgian).

Explanatory Note on the Draft Law of Georgia on “Making Amendments to the Civil Procedure Code of
Georgia”, Website, 27/09/2019, <https:/ /info.parliament.ge/file/1/BillReviewContent/216092> [27.09.2021]
(in Georgian).

European Commission for the Efficiency of Justice, European Handbook for Mediation Lawmaking, Ado-
pted at the 32™ Plenary Meeting of the CEPEJ, Strasbourg, 13 and 14 June 2019.

Barnabishvili G., Tsiklauri S., Enforcement of the Mediation Settlements in Georgia, Journal “Alternate
Dispute Resolution - Yearbook 2017, Special Edition, TSU Publishing, 2018, 9 (In Georgian).

Chitashvili N., Fair Settlement as Basis for Ethical Integrity of Mediation, Journal “Alternate Dispute
Resolution - Yearbook 2016“, TSU Publishing, 2017, 10, 17 (in Georgian).

Chitashvili N., Online Discussion organized by the Mediators’ Association of Georgia on the topic: Le-
gislative Guarantees of the Court and Private Mediation in Georgia, 14.12.2020 (in Georgian).

Deason E. E., Enforcing Mediated Settlement Agreements: Contract Law Collides with Confidentiality. U.C.
Davis Law Review, Vol. 35(1), 2001, 49.

Jorbenadze S., Commentary of the Civil Code of Georgia, Book I, Thilisi, 2002, 31 (in Georgian).

Meidanis Haris P., Enforcement of Mediation Settlement Agreements in the EU and the Need for Reform,
Journal of Private International Law, Vol.16, Issue 2, 2020, 276, 279-280, 290.

Neamtu B., Dragos D. C., Alternative Dispute Resolution in European Administrative Law, Springer Verlag,
Berlin, Heidelberg, 2014, 447.

Palo De G., Trevor B. M., EU Mediation Law and Practice, Oxford, Oxford University Press, 2012, 13, 24-26,
38, 63, 78, 88-89, 103, 191-192, 241, 294-295, 306, 330-331, 348.

Steffek F., Chong S., Enforcement of International Settlement Agreements Resulting from Mediation Un-
der the Singapore Convention - Private International Law Issues in Perspective, Research Collection
School of Law, Vol. 31, 2019, 457.

Susmann E., The Final Step: Issues in Enforcing the Mediation Settlement Agreement, Newsletter of the
Mediation Committee of the International Bar Association, Vol. 2, N°1, 2006, 2-4.

Tsur M., The Art of Writing a Mediation Agreement: An Instructional Manual, Journal “Alternate Dispute
Resolution - Yearbook 2012“ TSU Publishing, 2013, 223-229.

Weller S., Court Enforcement of Mediation Agreements: Should Contract Law be Applied, Judges' Journal,
Vol. 31(1), 1992, 13, 16.



27.

28.
29.
30.

Widman S. M., More Mediation Confidentiality Limits: What the Court May Allow In to Establish a Set-
tlement Agreement, International Institute for Conflict Prevention & Resolution, Vol. 24, Issue 11, 2006,
179.

Zoidze B., Commentary of the Civil Code of Georgia, Book I, Thilisi, 2002, 178 (in Georgian).
N°as-15-15-2016 Decision of the Supreme Court of Georgia of 1%t March 2016 (in Georgian).

N©2b/4123-12 Decision of Thilisi Court of Appeals of 6™ February 2013 (in Georgian).

151



LoMYOJE0M 5398300 6g3MgoN:
006sm0b 3oMmodg

modof gmdgsndznamn
309 3@adny

606m bydymos

©38300000mbgodgmN:
myms Bogmsymo

39M3935600L nBonbgMo:
00M0nvd goMamndy

03069 $530b0330mM0L LobgmMmMONLb MOdNEALL bobymdbogm
16033MboMhgH0L 3godmaEgdmmos
2021

0179 mod0anbLO, 0. goggozsdob goddoMmo 14
14 Ilia Tchavtchavadze Avenue,
Thilisi 0179 Tel +995 (32) 225 04 84, 6284, 6278
https://www.tsu.ge/ka/publishing-house






	Blank Page



