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dgos (300 ©59mdbgdmemns dbo gos 0689 gbgddg e oo MRmgdgddg ws gb ogobgds dob

3o®93 9gmm dg8o 95978 mmb boob. dmmogg dbsmggdo dgmoszn0b 3G mzgbdo (300mmmd 96,
5088 30(3mb m3g3056m0 bodstomy o, dgbsdodobow, dggioomb, ghmsw dngnwbgb docma dgbg-

@Mmgdoo bodsGomnsb gosebyszgdnemgdsdwy. dgbsdmgdgmos dgmnszos o sb&Gaemogl dg-
00bbdgdoom, Jogmod o8 3Emzgbob dgdogmd dmosgg dbomggdb mamm dabBem gzmonbgdeo

Jmbamog§ob g3odmdbggzn dndgdgdo, bsgnmomn dmmbmgbgdo, wszerambo ngbgdosh sgmgboals-
396 o 3mb (3968 0m@gd0sb bobamager dgwgadyg. dgoosz00b 3G m39bdo woboemow 33630985
gbogmenmgonm-gdmiommo bogadgmado. dgonszool 3Gmzgbol @s6ygds s ndonbomgmds
dmeogg dbomggdol b6gdoygmepenmdomnmdsadgs sdmjowgdmmo, owdzs bgdoymeenmdommdal
3M0b (3030l mgan&ndnm dgbmmmaom dgodmads smemgd@ommo @s3980b wmmb dgmosz00b 3G m-
Gobob ©@sbygdol s Jodwnbsmgmdalb 3obbbgsggdmen Egbo Bsnogsenmb. dgmonsznols 3Gmezgbols
dodnbom gmdobol dgons@m@olb bgodmomammds ©o domizgmdmgdenmds dbomggdol bomdal
R0 &ML 58gomgdl. dgmas300l ymborngb (300cmmBs 8 ysmndgdlb bomdol dbomggdls wo dgmno-
B 98L dmmob. Gmze 3mbgogbznomammdol 36 ab 30300 ®o3memo 0bgmEds 300l godgms3-

6980b bogoemmgdenmmds ©agds, sw30emgdgmns s(39emo oymb Somsbbn dgmosznol 3mbogn-
@96 (3000l 36 0b(303b5 s Lo xomm 06§ & gbl dmab.
bs3356dm bo@gyzgdo: 8gmos(300b 3Gm3gbo, 3606303980, b ggdo, 8308mbsgzado.

1. 35bs35ma

3boggdl mMob @eg0L goebyszg®s dgndmgds Lobadstmmmda dodstmmgol gbom, omd(ss,
a56Ms 530bs, 358mymayzgb @o30L sm@gMmbodnmmo asmaby3zg@ob Ladysmgdabsz, Mmdgmocs be-
FoMmomBaMdmgdnbgsb Lbzomabbgs mazabgda@mgdom go6Lbzogmgds s 6o 3mad boMmgqgdmebss ©s-
39380693 mmo." gbodmms, ©agol sm@gMbodommo badmsmgdom as@sbyz9Es dbaGggdobmgals
aR6m bgmbayMgem 306mdgdl omgamabbabgdwgl, s30@&m3d dobebdgbmbaemas dabin gosbomnbgds.
88 3goboo LoymMamgdms, gfmo 3bMog, eg0L de@gMbs@nmo gosbyzg@nb oyGowommo do-
Bosmbol gobbodrgms, dgmmg dbMng, 5bndbyem 3Mm(3gLbdn dmmadamsigdal bgmmgbgdol 3603~
369mmmdob BomdmBgbs. 21-9 bam3mbgdo ©o30b sem@gMmbodnmm aos6939@ oL (ADR) b3nMow dmab-
Lb0gdg6, BMamM(3 o30L 8d300MB0sbN BgamdEmmo gosbyszg@nb cgm(ﬁaogg.z

LadoFMENEbmds 360l domBgnmo 35306, MMz Jbatggda Bnwnsb 3MBLYBLYLOTY. 3mMbLgb-
bgaemm@o dgosbbdgds 30 Bggans 3Mm(3qLobs, GmIgmada(s @0 mMa© dmbsbomgmdl mEa dbatmyg
bgo@Gamm@o 39Ls3g oMol obJoMgdoom. dmmsadasts 3gdal 3Hm39Lbdn dgbadmgdgmos dgmaql dg-
03bb3gd9d0, bass gomzgamabbabgdyma 0dbgds mommgmma 3bomal bbgaabbzs Lagnfmmgdgda,
06&9MgLgdn, LodENbsg0 s 98 g0l Jgwgasw BaMB3mAmdaema / 30l Mebosymmomn Bawsblby-
d0. LadoMmmgdMngn ©d(330L 3obmbog®m YBmgdsl doMmomadbagmgdol g3Mm3mmds Lobodam-

* 0 30335600b bogMomsdmobm qbagg@bodg@ob omd@mmsbdo, g3dm3al @bagg@mbadg@olb Lsdsmmoal
0bLEBOGMEOL 39(360gHm ®3b653dMMBgemn, Ladsmomal 3gsbogHos 3ogdamal Bgzcon, Lodsmggmmb
203mM30Gms  sbmznszool 0b@gmad@ oo Lognm@gdal Ladsfmmoal  3mdn@g@ob Bggho, dg-
©0o(300bs @ 3MB0GMOY0L aobgzomatgdal 3mBadg@ob Bgztn 2017 Bemowsb — 2021 Bemol Rsmgmom,
&9db0gnco  bogg@bo@g@ol LodsGmmolb ©s bLogMmaedmMabm PHmngMmmdgdol  GoznmEgEabL
8mbB3gmmo mgd@mea 2017-2021.

Sussman E., The Advantages of Mediation and the Special Challenges to its Utilization in Investor State Disputes,
Journal of “Revista Brasileira de Arbitragem”, Vol. 7, Issue 27, 2010, 56.

Brady A., Mediation Developments in Civil and Commercial Matters within the European Union, “Arbitration:
The International Journal of Arbitration, Mediation and Dispute Management”, Vol 86, Ne2, 2020, 390.



onmmd g3emm3gmo Lodmasmgdal badsGmmoal dmasn 3M0b3n30b LESGMLo Josbogs ©s gb
3606(3030 Bodmysmodgdamos §36m 353060l doBomamo M3mgdsms JoB@ool 47-9 d4bm3o.?
936m 30330600 Gomamgddn dgons300b go630maMgds 3mddqgdl dgdgan LadsGommgdn-
30 3M06(303980b @s(3300: BoMEBLoR M gdal bgmBabobgomdmds yzgmsbomgzal sGol mbrsdqgb-
M0 Bmgds, MM o3 O(370d 5530560L YR gdoms ©s doMoms megobyRmadsms ©s(3-
30b 936m39mo 3mbggb300L dg-6 dnbmdn; LadsMmmgdMogo ©s(330L JobmbogMo Maemgds Rsdmys-
0d9dmm0s g36m 3o3dnmals doMomswo ggmagdsms JoM@nab 47-g dgbemdo. Moz dggbgds Loom-
»39mmb ghmgbym 306mbdgdmmdsl, bojoMomggmmb 3mbb@ndyysoolb 31-g dgbmoo Mgammom-

©90s bodmgomodmbadMmsgbm gmgdgdo, Mob Lagydzgmdyi NdOYbgzgmymBamos Labodsm-
ommbmgol dodsmmngolb dgbadmgdmmds s, 3353MMMma, badsMmmosbo, Mmoo asbboemgal

NBgos. bodoMomasbmds dgoosznals aobobnomgbagoo.d' dmesgg dbamggdo dgoosznnl 3Mm39L-
do (3000mmd96, 8338 30(3Mb Maz0sbma bodsMomg s dgbadsdnbam, dg9(390mMb, 3ng300bg6 doma
dgbgnmgdoom ,LsdsMmmNsb gosbyzg@nmgdsdeg” ghmaw. dgbadmgdgmoas dgns(30s o6 L~
gl 39mebbdgdom, ogmed o3 3Mm39Lnb dgdamd dmeagzg dbomggdl MEGm dbG® g3m-
©0bgdom 3mbgmad@ob godmdbggzn 3n0dgdgda, Ly gmmama Immbmgbgdn, @s(3mombo 0dbgdosb va-
9b00basb s 3Mb(396@MMEydnsb Labm@mggm dgogady. 5Jgsb godmdwnbafyg, 53 3Mm(3gLL dbe-
69950bm30L ymzggmmzgal sgdomo dgogan 3mogdsl. o3 sgdomn dgoganl dmsgstn god@mmo
o ,dm3a35m Dy MEMNgbGnMgdmmo 3Mm(39L0L" megamn obsbnsmgdgmo s Gogd@mEn stanl 3Gm-
39b0b 3mbgngb(znammmds, MmEgbss 3Mm(3gbo Batmndammgds dgbedy sdmea30mgdgmon, bgo@Ha-
M0 s 309 39Mdmgdgma 3omals 8036.5

Labadomommm o0l gowsbyzg@omagdol d08mgda, bmmm dgmosznal 3Gim(39bd0 bgo@®aema-
0 89bodg by MgdmmmdL IMbsBormgmdsl 8bsmgms dmEal Jgmobbdgdal bgmdgbobymdsw, og-
03 900G MM0 5Mds 3500569398 0mmgdals 808@360.6 390005(300, Gmam(z dbamggdals 0b6@gMgbgd-
by ogdbgdmmo 3Mm3gbo, dgns@mmal — dgbady bgo@Memna dbatnl — Mgmgdgdlb 0d om-
Boo B, Losdwgs 930l YPmgdsl odmagz96 Imeagy batggdo. dgoosz00b Ladmamgdgdo,
Mm3gmbaz 0ygbgdl bgo@mamamn dbsmyg (Bgns@m®n) s dobo FmbodMgds sM88dmdsagn babine-
0L, BYLEOE 53 Bogd@MMTs s 3Mm(39LOMYMBs IMJbornmdsd gobasdnmmds 3gwns(300L bomds-
@)360.7 Lobadsmmmm 0mgdlb dmbadsmmmals dobsgsb MbIgbady oxdbgdmm gssbyzg@omg-
390L, BmM3mgdog 3MbiMgGMm B9@gob s ImJdge 3o6mb3gdmmdal dgqbadsedgds, dgmns(30adn
30 3900569398 0mmgdsl 0cgdgb dbomggdo Lo ggomsmo ab@gfMgbgdol dgxgMgdol dgogasc.

039bs, Labadsmmmmadn bomImgds oMol babgmdmngo s, 83539 O™, dznMemamgda-
™0 BMMIseyEo 3Mm(39L0. 3905308 JMbRNEb(305MEN, sMdbabagMmdmoaga, bsjmgdbomggdosbn
s sMogmmdommo badsMomgdMogn 36(0(33[)00.8 50gbs megobygamo ogbgds dgoos(zns,
©53mM 300989mns Jgns(300L MomMdadg dgmebbdgdal dnbssmbdy. ,dgwos(300b dgbobgd” Lojotrmngg-
mmb 306mbal 3g-7 dgbemal dgbodsedoba, dgmnszonl 3Gm(3Lo ©BY5dal Bobodommdas dgmns(so-
ob 0omdody gmabbdgds ob/s 3obmbom gomzemabbnbgdnmo Lagydgmoom ob dbomgms dgsd-
amdmmdom Labadsmmmmb b bbgs yRmgdsdmbomn mmasbmb dogm bsddob dgmns@mmobomgals
35005(3935. 07 dgmobbdgdadn 3gM gbgmgdoo 306mbabgsb asbbbgeggdym Mgammomgdsl, 3530b

0J39-

bodofmggmmb 3mbBLEGnd¢ (30, 24/08/1995, 31-9 dnbema.

gobodgaemo 0., LodeGmggmmdn dgmas300b Bogomomdy g0l smEgMbodnmmo aowabyzg@olb Lobe-
3oMomm s 3MdLaLEdsMNMM BM@3gda, md., 2019, 18-19.

dogos 4., 3gos300b asdmygbgdol 8603369mmds 30bbgLoszqdda 356mg800L MM, gm&b. ,Lodem-
omob 35369, Ne3, 2021, 12-14.

Eaemody o., dotomo Labsdsmmmm 3gmos300b gosmgdomo sbamabo, md., 2017, 28.

dogns 4., 3gonszool aodmygbgdol 860d36gmmds d0bbglsggdda 3s6gdanl MM, gu&b. ,Lodsm-
omob 35369, Ne3, 2021, 15.



»,3905(3006  dgbobgd® bLojoGmnggmmb  306mbol 3g-8 Fmbmoo oagbomo Bgbo amdagQUE’)b.g
0918(39, »89005(300L Jgbabgd® Lodomzgmmb 396mbaom, 890s(300L MOMdsbg Bgmabbdgdals sMbLg-
3mdobab, Mmdmomag 3650900 MobbIgdasb, 56 Fndsmmnmb LabadsMmmmmlb ob sMdoG Moyl aob-
LadmzPmmo 3ol o6 goMmgdmgdal oamdsdwyg, Labsdsmmmm ob sMdoGMmagn oM asbobomagl
0350 890005(3006 Momdadg Jgmobbdgdam gomzgamabbabgdmma dommdgdal dgbmmmgdsdoy, gom-
s 03 dg8mbggz0bs, BmEgbsz ImbamRgmg sob@nEmgdl, MHm3 Lobsdsmmmm o6 Losmdo@Mmagm
a3bboemgzal gofgdg 3oL gadmnbbmmgdgmo Dasbo dosggds.

03 39bmbol 89-8 dqbemolb 3g-4 39680l Msbobds, dbsmgms dgomobbdgdol sEembgdmdals
dg3mbgggado Bgnsz00lb Bomdammagal bgblb gobbodmgmagh dgmos@mmn ©ogob ggd@&nsbo dm-
boggeMgdmo bsmgms FmbodMgdgdol asmazsamnbbnbgdom. gmns0nlb Bomdsmmgzal Babolb asb-
LadM3MNbLoL Bgns@m@al og® 30bmbom owagbormn 3g0nmbboabogmMadals, o 3gMdmgdemm-
dab, ©@admy30098mmdal, bgdogmxzmmmdommdal, Mobsbbm@mmdabs s 3MbgnwgbznsrnGmdals
36063035800 (339 9Mbgdomsw 3603369mmmgabas.

39005&mML 5d3b mRmads, Foo 305(36mb sds@gdomn 0bxmMmds(30s, Mo(g g0l s gmbas-
Gommo 35056943980L 9B9d&0sbmdal gsbMmab. dgmnsznol 3Mm39Ldn dgbadmgdgmoas dgwns-
&™M3s obzgb Mozl MRmads Igbmagebdmb dbsmggdl (Jomn mebbdmdal dgdmbggszedn) Ladgwons-
(30m 3mE0ggdals 3oMmmMdgdo, MHmIgmo(y x3¢dbgdmmo 046gds dbmmme ©s dbmmmm dsc nb@gg-
Lgddy o3 0gbs godmboGmema 83 3HM(39L3n Bomn 3mba(30gd00. Ladgaszom ImGoggdals oMm-
30l dgoogadgds of 1bs 0469l gongnggdmmo dgmos@mmal aosbyzg@omgdsbomsb, Mowasb dg-
05@MAL 56 o3L NRmgds dmeagzg IbaMggdal bozzmsm dnnmmb Mendy gosbygg@nmgds.

2. ©530b 3m@gMbsGonman 33056y3980b 36bo s bydysmgdgda

2.1. 3g0005300b abFmBogmo ©s gommbmgana bagndzmgdo

o6 0gbgds abBgmabl dmzemademmo, gomdmasglb 8g00s(300L abGmGammo o Gormmbmagzoyg)-
60 boggmdgmada, Moms dgEns(30nb MHmmo oanbogl.

bg@&ofn 03a99LE&nbgLm3zal dsdegemlb MmamE(3 MoGmEnzmmao, sbg3g, Mgmmmanm&n gvb-
oo 043b. gb o6l gDs, Loz 3moGMbabE Mo sdHM3bgds s JMaLEGNbmds ngmegs s brgds
03 Lo3YsMmMb aobbobngMgds, Lowsoz ngbm JMobEg g3mobgds dbmemoml, Mmamy dgos@mo.
3mo@MbaMn ©q3mbmemanal sdMom, ©gdmbgdo 3393mm0bgdnsb, Mmam (s 3gens@mmgdn dgM-
098bs 5 5805698l dmEb, 3 (3o LM MEs© asbbbgsegzgdnmo ©gdmbyma Lbgmmom, by-
mobash s(3momn s 53006 dmbgdabashb dmEL. bg@omo s339LE@0bgl Abmemabgggmmm-
b0, badmemm %8830, MoMmymgnmos 3gmomo ©g3mbgdal sMbgdmds. 6B ot 53a9LE0baL gogq-
b0, dma8s35emn oMol m3mab bgmod36gmo Lo yss, 30bo 3gd39mdoms(z yggmongma 3gnddbs o
30b0 obdamgdomsy R396 3(3bmMbogd0m. s 3506(3 3owg3 306 36Nl gos@mMn? oabss ,Bama®,
Mm3gmo(z oMol 5o 3oMBm LoBYzs, sMedgE 3sd05bnMn dybgdol o@oMgdgman, Agqgba ssdns-
BOMdal 303DnaMgdgmn, magobo mgmagdamdal godbamomgdgmo. Bggbo Mds@Mzo s dmg-
30030 (36m3M9800056 BMB 3dmMz0 M, 0l MIMSMME 30 56 a30dm3zgds Mma3z0bo sbggmmbgdom ¢3-
353930 3aB0b 396, 5M3850 335dmgsb baBmamgdsl, B3gbom Bggdmman 58 aBoby sbgms. '

bg&omo 93aLE0bgL 33 Gommbmgon@-gdmonco Bosmbimowsb Rsbl, dMsdegmalb Mo
MboM-hz93980 3do30090M@S 5@30sbMd JMgGon® s6s3bmdngHgdado:

9 bogo®omnggmmb 396mboa ,8gm05(300b dgbobgd®, LLA, 18/09/2019, 89-7 s 83-8 Bnbemgda.

' Guretzki D., The Function of “Mediator” in St. Augustine’s De civitate Dei, Book IX, Hirundo: “The McGill
Journal of Classical Studies”, Vol. 1, 2001, 66-67, <https://www.mcgill.ca/classics/files/classics/2001-07.PDF>
[12.10.2021].



1. 3godogomn  —  dbafMggdalb  3Mmdmgdgdabs ©s 03 8m3gbBdn  domo  (3bmgMgdols
353b0oMgdgmo;

2. J9a3s35m0 — 3bomggdabogal g. b. ,dgmos300b 30360msewgdgmo’

3. dnodagama — dbamggdabomgal dbmmme Low3gmgbm s mMoggbogal bymbsy@gmo abal
doR3965d9m0.

bodomggmmdoz o6 aym mbm Bgns30s. 09 3036900300 dgds-omdnmal badsmmeals
Boabl (,60ab0 Ladsmmmabs goms g(zmEadobs ymamoabsgg®), d93b3gd00 dmszozms Lobedsm-
omb, GHm3mob gmbdg300 0gm ssmmdMagn LadsMmmom ©sg0lb goebygzgdes. Jomoym Rzgmmag-
d0o Lodammamdn o sMbgdmds dgsGmmMabs s dmbadsmmmolb gbd(3098L dmEal 333900
D350 © 333560 g580x6mmo amb0gdn. sbggg, LsobBgMgbms 8m0sk LodsBmggmmdo by-
30b396930b Bmeo. Bgb-Rzgnmgdgdobs s ©833300M5dmmo Emadgdal dabgogom, bgzobdgmgdal
dogh 0gddo LabdmasmgdMogn YOO MHOMIdal aMgammamgdal d3gmmds, 356 339Mmbo-
maE 3353L dgns@mmol o) 3mdMogqdgmo dmbadsmmnmalb §39bd(305L. MobsdgMmgg dgos@m-
90bs s ,04g-3g0dGMMgdL”* dmMalb 3basgbgdgdaz 3MLdMAL dogsmomaw: mMngg dbsmobogal
dobagdo dgns@mmal s0Rgz0b Bgbo, 3mbgngbznsmm@mdal o(330L Imgamgmds ©s bb30.12

(3o 3obbgbgdm ImMoggdal Loddalb sbENMgdL 3nmENEL Jgdm@obobs s Rsdmysemoa-
3905b bagommggmman, aobamgamalbbabgdgmoas aemos gagdagadol MHmeon dgos@mmolb — 3madcngg-
d9mo 30Mmmzgbgdol mabsdgommgg 3mb3gg3nob 39436030, 3ofMggm Mngdn, dmdMoggdgmo dmbe-
oMo ggdol 09930 gdemdal mobadgmmgg gbadg MM nmdzol, amos dogdegsdy miegdamgdl
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Irina Batiashvili"

The Mediation Process, its Principles and Challenges in Georgia

Mediation is based on the interests of the parties and not on rights, and this feature makes it
even more effective. In the mediation process, the disputing parties try to prove their truth and,
consequently, try to reach a "fair decision" together. Mediation may not settle with consesus, but
after this process the disputing parties will know more precisely the causes of the conflict, their
own demands, they will be free from aggression and will concentrate on the desired outcome.
The psychological-emotional basis is largely seen in the mediation process. The initiation and
ongoing (progress) of the mediation process depends on the voluntariness of the disputing
parties; however, a legitimate limitation of the principle of voluntariness should be considered
the different rules for initiating and continuing the mediation process in collective disputes. The
neutrality and impartiality of the mediator during the mediation process reinforces the factor of
trust between the parties. Confidentiality in mediation forms trust between the parties and the
mediators. When it becomes mandatory to disclose information protected by the principle of
confidentiality, it is necessary to maintain a balance between the principle of confidentiality of
mediation and the public interest.

Keywords: Mediation Process, Principles, Parties, Challenges.

1. Introduction

Disputes between the parties can be resolved by appealing to the court, however, in addition, there is an
alternative way of resolving the dispute, which differs from the litigation in different features and is associated
with lower costs.! An alternative dispute resolution may provide more favorable terms for the parties, so it is
advisable to analyze it. In this regard, it is essential, on the one hand, to define the legal content of an
alternative dispute resolution, and, on the other hand, to highlight the importance of the art of negotiation in
this process. In the 21st Century, Alternative Dispute Resolution (ADR) is often referred to as a peaceful,
amicable settlement of a dispute.”

Fairness is achieved when the parties reach a consensus. A consensual agreement results from a
process in which two parties actively participate with the help of a neutral third party. n the negotiation
process, it is possible to draw up agreements that take into account the different needs, interests, and concerns
of each party and the inherent nuances of the dispute arising from the dispute. The legal right to legal
protection has been granted the status of a general principle of European Community law by The European
Court of Justice, and this principle is enshrined in Article 47 of The Charter of Fundamental Rights of the
European Union.?

The development of mediation within the EU operates on the background of the following legal
principles: access to justice for all is a fundamental right enshrined in Article 6 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms; The legal right to legal protection is
enshrined in Article 47 of the EU Charter of Fundamental Rights. As for the national legislation of Georgia,
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Article 31 of the Constitution of Georgia regulates procedural rights, according to which the possibility to
appeal to the court and, at the same time, the right to a fair, timely hearing is provided. Justice is a feature of
mediation.* In the mediation process, the disputing parties try to prove their truth and, consequently, try to
reach together "fair decision" according to their opinion. Mediation may not end by the settlment, but after
this process the disputing parties will know more precisely the causes of the conflict, their own demands, they
will be free from aggression and will concentrate on the desired outcome. Therefore, this process always
brings positive results for the parties. The main factor of this positive result and the main feature and factor of
the above-mentioned "future-oriented process" is the confidentiality of the process, which is managed by a
third independent, neutral and impartial person.’

The court is the decision-maker. Unlike the court, the mediator is not the decision-maker. A neutral
third party is involved in the mediation process to facilitate the agreement between the parties.’ Mediation, as
a process based on the interests of the parties, increases the rights of the mediator — the third neutral party — to
the extent that the disputing parties allow. Mediation tools used by the neutral party (mediator) and its opinion
is non-binding. This factor and procedural flexibility precisely has led to the success of mediation.” The court
issues decisions in accordance with the internal belief of the judge, which are in line with specific facts and
applicable law, while in mediation the decision is made by the parties as a result of reconciling (merging) their
own interests.

Thus, litigation is a long and, at the same time, expensive and formal process. Mediation is a con-
fidential, non-lengthy, low-cost, and informal legal process.® How free mediation will depend on the content
of the mediation agreement. Under Article 7 of the Law of Georgia on Mediation, the precondition for
initiating the mediation process is an agreement on mediation or the transfer of the case to a mediator by a
court or other authorized body on the grounds provided by law or at the request of the parties. If we do not
find a different regulation from the law in the agreement, then the rule established by Article 8 of the Law of
Georgia on Mediation shall apply.9 However, under the Law of Georgia on Mediation, in the event of an
agreement on mediation, in which the parties agree to not apply to the court or arbitration until the specified
period or circumstances arise, The court or arbitral tribunal shall not consider the dispute before the
fulfillment of the conditions laid down in the mediation agreement, except the case, that the plaintiff confirms
that he will suffer irreparable damage without a court or arbitral award. According to Paragraph 4 of Article 8
of this Law, in the absence of an agreement between the parties, the mediator defines the rule of conducting
the mediation, taking into account the views of the parties to resolve the dispute effectively. Adherence to the
principles of good faith, impartiality, independence, voluntariness, equality, and confidentiality established by
law for the mediator in determining the rules of conduct of mediation is essential.

The mediator has the right to provide them with additional information that will increase the
effectiveness of alternative and amicable dispute resolution. In the mediation process, the mediator may allow
himself/herself to offer the parties (with their consent) the terms of the mediation settlement, which will be
based solely on their interests expressed in their positions in the process. The offer of a mediation settlement
condition should not be equated with the mediator's decision, as the mediator has no right to make any
decision on behalf of the disputing parties.

* Constitution of Georgia, 24/08/1995, 786, Article 31.
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2. The Essence and Means of Alternative Dispute Resolution

2.1. The Historical and Philosophical Basis of Mediation

It will not be uninteresting to present the historical and philosophical basis of mediation to determine
role of mediation.

For Saint Augustine, the mediator has both a rhetorical and a theological function. This is the way in
which Platonic thought and Christianity are divided and become the embodiment of the world in which Jesus
Christ appears to the world as a mediator. According to Platonic demonology, demons appear as mediators
between gods and humans, albeit with a completely different demonic body, devoid of spirit and far removed
from human nature. In the view of Saint Augustine, the existence of good demons is ultimately denied.
According to Blessed Augustine, the mediator is the uncreated Word of God, through Whom all things were
made, and by participating in Whom we are blessed. And still who is this Mediator? It is the "Lord" who is
not only the Word, but also the bearer of human nature, a God Who has become a sharer in our humanity, and
so has furnished us with all that we need to share in His divinity. For in redeeming us from our morality and
misery, He does not lead us to the immortal and blessed angels so, that, by participating in them, we may
ourselves also become immortal and blessed. Rather, he leads us to the trinity by participating in whom the
angels themselves are blessed."

From the philosophical-emotional worldview of Saint Augustine it can be seen what skills of the
mediator were developed in the collective unconscious of people:

1. Mediator — a sharer of the problems of the parties and their life at that moment;

2. Mediator — the so-called "mediation sharer" for the parties;

3. Mediator — pointer'' of only the best and most favorable path for the parties in the mediation
process.

Mediation was not strange in Georgia either. If we look at Beka-Agbugha's law book ("The book of all
the sins of men in law"), we come to the court of negotiator people, whose function was to resolve disputes by
customary law."? In Georgian Customary law, there was no sharp line between the functions of a mediator and
a judge, and their functions were not separated."” Also, the role of "Khevisbers" in mountainous Georgia is
interesting. According to the customs and established dogmas, the attempt of the "Khevisbers" to regulate
public relations in the community is somewhat similar to the function of a mediator or conciliatory judge.
There are similarities between modern mediators and "bche- mediators", for example, the rules for choosing a
mediator acceptable to both parties, the duty to protect the confidentiality, ete.

When we mention the introduction and establishment of a culture of mediation in Georgia, the role of
Ilia Chavchavadze is essential in creating a modern concept of a mediator — a conciliator. First of all, Ilia
Chavchavadze connects the need for conciliation judges in modern language with the development of life,
globalization and capitalization (the relationship between people, which is related to giving and receiving), the
alternative of unloading the justice system, economic existence, and, finally, it is related to resolving the
disputed issue quickly and easily."

Of course, the modernist and eclectic world adds to mediation new functionalities, renews, and
prepares for new challenges. The parties become the main participants in the process, trying to find out what

Guretzki D., The Function of “Mediator” in St. Augustine’s De civitate Dei, Book IX, Hirundo: “The McGill
Journal of Classical Studies”, Vol. I, 2001, 66-67, <https://www.mcgill.ca/classics/files/classics/2001-07.PDF>
[12.10.2021].
Person who shows way favorable for both parties.
In that period, it implied unwritten regulations, which emerged from relevant society.
Davitashvili G., Judicial Organization and Process in Georgian Customary Law, Tbilisi, 2004, 34 (in Georgian).
- Tsuladze A., Comparative Analysis of Georgian Judicial Mediation, Tbilisi, 2017, 176-177 (in Georgian).
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their main interests are, so mediation is based on the interests of the parties and not on their rights.'® One of
such challenges, which has been reflected in the Civil Procedure Code of Georgia since 2019, is the use of
court mediation in property disputes if the value of the subject matter of the dispute does not exceed 20,000
GEL."”

2.2. The Essence of Mediation and its Difference from Arbitration

Arbitration proceedings are a process based on legal norms. The demands of the parties during
mediation are unlimited. The interests of the parties should be combined and ultimately the decision of
consensus/agreement they should make by themselves, a neutral person — a mediator — participates in the
formal part of the conclusion.'® Of course, the agreement of the parties is ultimately a binding decision that
should be performed by the parties. Arbitration is clearly related to litigation, where the process does not
provide a broad opportunity for the parties to exercise their powers (rights) and is clearly constrained by the
relevant norms.'® Arbitration and mediation differ from one another according to the decision-makers. The
arbitrator reviews the case has jurisdiction over the case, and ultimately makes a decision that is binding for
both parties. In mediation, the decision-makers are parties.”’ The arbitrator also has the right to impose on one
party a refund of damages to the other party, therefore, the parties are concentrated on a future decision of the
arbitrator in their favor. Unlike above-mentioned nuances of arbitration, the mediator seeks to help the parties
reach an agreement that takes into account the interests of both parties.”' In addition, the difference between
mediation and arbitration is most clearly shown in Articles 17 and 18 of the Law of Georgia on Arbitration,
which provide the conditions for the use of arbitration measures: Prior to the commencement of the arbitral
proceedings or during the proceedings, a party may petition the arbitral tribunal for the application of
arbitration measures.” In this case, the arbitral tribunal may based on a reasoned appeal by a party, by a
written arbitral decision, instruct the party to maintain or restore its original condition within a reasonable time
before the final arbitral decision is made.

2.3. Disadvantages and Advantages of Mediation

Mediation is indeed an effective way to resolve a dispute, but there are several disadvantages:

A) Implementation of the administration of justice in the hands of private individuals®, which will
create the danger of mediation "privatization". Because mediation operates under the "shadow of the law", it
is better for the state to take care that mediation does not become just a "second class" justice system for the
people in a hopeless situation;**

B) creating a threat to the proper functioning of the legal system and national legislation; Forming
abnormal (wrong) stereotypes in society;

C) the disputing subjects must have their will to communicate and resolve the dispute;

' Bichia M., The Importance of Using Mediation in Business Disputes During a Pandemic, Herald of Law, Ne3,
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D) an unscrupulous party's interest to use dispute™ for the purpose to delay the case .*°

Despite some negative signs, the benefits of mediation are much greater, namely:

A) Speed (rapid in time);

B) Promoting®’ the real interests of the disputing parties;

C) Lowering the emotional background and shifting the relationship to negotiation mode;

D) Freedom of the parties to creatively express their views while managing the reins of the process;”

E) To maintain commercial or other relationships during and after the completion of the dispute;

F) The capability of the disputing parties to fully disclose their secrets in the background of
confidentiality;*’

Q) Ability to make a fair decision at the discretion of the disputing parties;

H) Unloading of justice system;’

I) Low in price (cheapness).”!

In this case, the opinions of the followers of natural law and positive law should be taken into account:
Max Weber argued that normative acts that are written only on paper and are not upheld by the behavior of
citizens have no legitimacy.32 According to Plato's worldview, fair law is a divine order.*® Thus, if the role of
justice in society will be somewhat minimized and diminished, this could lead to negligence of existing
legislation by citizens and weaken the validity of the country's normative base.

3. Psychological-emotional Aspects of the Mediation Process and their Legal Consequences

3.1. Psychological-emotional Foundations of the Mediation Process

In the mediation process can be found the psychological-emotional basis. Mediation, of course,
would be a relatively simple process if the parties were guided only by their best interests or acted out of love
for those around them.** If individuals are guided by emotions, expectations, bias, or a deep belief in their
truth, the rational model loses effectiveness. If the mediator is not sensitive to the client's personal feelings,
and details, and also does not control his or her own reactions to the assessment of the "hard" stories of the
disputing parties, mediation is likely to enter a dead-end (deadlock) or can be destroyed at all. The process of
priming is important, which lasts for virtually the entire mediation process, and means that with a better
understanding of mediation, the parties build trust in the institution. Therefore, for the parties, it leaves a
feeling of a tangible and accessible process. The mediator should show the disputing parties the need for
“creativity” and "thinking outside the box". We can rely on the theory that the disputing party tells three
stories. The mediator should be able to see (separate) the real story from the unreal stories in order to use the
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tools that will help the parties to resolve the dispute peacefully. However, during the process of mediation, it
is important to keep in mind that “small details tell big stories.“*> Consequently, the mediator must listen
carefully to the parties, as any small matter (detail) can be of great importance in resolving the dispute.

3.2. The Legal Significance of the Not Legal (Meta-legal) Beginnings
of the Mediation Process

The entire process of searching for not legal sources in jurisprudence is The subject of constant
consideration. Assuming that the actions of the object of legal relations are subject to legal regulation, then the
circumstance is uncovered, where the content of the relationship and the process of the legal order are closely
linked.”® The point is that illegal origins in mediation can be encountered in the form of psychological-
emotional moments that belong to the realm of existing®’ (nonfictional) events. But the legal aspects of the
problem are most important for the science of law because, in this case, the events are considered in an ideal
form. Nevertheless, worth noting that legal relationships arise in the public relations system, and certain non-
legal aspects may also have legal consequences. In this context, psychological-emotional moments come to
the fore in mediation but based on them is reached a legally important agreement.”® The question may arise:
what is the need for the "ought" (sollen) phenomenon in the process of legal regulation, or rather a synthetic-a
Priori provision — the categorical "ought"? The phenomenon of ethics will help us in response. Ethical be-
havior unswers one of Kant’s main questions, “What should I do”. If the state transforms the norms regulating
legal relations in the minds of citizens into "ought" (sollen) category, They will be integrated (established) as
ready-made molds in the collective unconscious, which will lead to the correct perception and following of
these norms by society. *°

4. German Model of Mediation

Distinguish between broad and narrow models of mediation regulation. According to the broad model,
the mediation process is regulated exhaustively. A narrow (limited) model of mediation is characterized by
fewer regulations in the mediation process; In particular, there are only a few essential issues in this area that
are regulated by legal norms, and it is characterized by fewer legislative interventions, which is why the
parties have more freedom of action.*” Under national law, presumably, Georgia has a narrow model for
regulating mediation, especially it is reflected in the right of parties at its discretion to plan the mediation
process, decide on the involvement of third parties, and most importantly even agree on different rules for the
protection of confidential information. The broad model of mediation regulation does not allow the parties to
maneuver' and places them within the framework of binding rules. Therefore, it is better to use a narrow

model of regulation for the development of mediation. 2

* 1Ibid, 762-764.
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4.1. The German Model of the Concept of Mediation and the Principle of Confidentiality

On February 14, 2007, the German Federal Constitutional Court issued a decision where was explained
the importance and urgency of mediation (1 BvR 1351/01): "In a state governed by the rule of law, it is
desirable that the dispute be resolved by mutual consensus at first, as opposed to the legal competitive
process, litigation, and court decisions.".* Since 2012, the non-mandatory transformation of the essence of
mediation into a German legislative system has not led to diminishment in its role. The Constitutional Court
of the Federal Republic of Germany has clarified that settling a dispute amicably is not the only means of
resolving it. This means that if the parties are unable to find a solution, they should be able to go to court
freely and without complication (barrier).44 The Law on Mediation, enacted in Germany in 2012, explains the
essence of mediation succinctly:* Confidential and structured process in which the parties voluntarily enter
and also, at their own responsibility, try to reach an amicable agreement through one or more mediators.*®
According to the established practice, after explaining the opening speech and the rules, the mediators offer
the parties to sign an agreement of confidentiality. According to Article 4 of the German Mediation Act, all
persons involved in the mediation process (except the parties) are obliged to maintain the confidentiality of
the information disclosed. Before the mediation, the parties sign the agreement about keeping confidentiality
so that the party does not use the confidential information disclosed at trial. German law and European
regulation allow the mediator to be exempt from the principle of confidentiality only in a few cases, for
example: If disclosure of the information is required for the fulfillment of the agreement; Information is made
public for the protection of the rights of the child or the physical/mental condition of a person (public order)
Or the information has become clear to everyone over time, and the legitimate purpose of keeping this
information confidential no longer exists."’

4.2. The American Model of the Concept of Mediation and the Principle of Confidentiality

Mediation has been introduced into practice probably since three people gathered on earth. Mediation
has deep roots in world history, evolving, changing, and adapting to new circumstances. In ancient China, the
Confucian view was that the best way to resolve a dispute was through moral persuasion, agreement, and not
sovereign coercion. The closest mediation model in the United States originates from labor dispute resolution
procedures. The labor relations are long-term and depend on the future cooperation of the parties, i.e. the
mediation process will take place through the background of the continuation of future relations. From the
1960s, the American public saw an interest in alternative forms of dispute resolution.*® Since 1970, family
disputes have increased catastrophically in America. This fact and the involvement of lawyers led to the
establishment of non-competitive mediation, where the disputing parties received advice on determining the
child's place of residence and alimony. In the 21st century in the United States, which is at the peak of
globalization, free trade, and business development, mediation is also quite popular and in this connection
may be noted the judgment of the United States Supreme Court in 1991 in the case Gilmer v. Interstate /
Johnson Lane Corporation that led to the frequent use of mediation in labor disputes.*’
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4.3. Scope of Protection of Confidentiality in the Uniform Mediation Act

In 2001, the National Conference of State Legislatures in the United States drafted the Uniform
Mediation Act, which brought together the principles of mediation enshrined in various acts, such as the
privilege of participants and the protection of conﬁdentiality.so Confidentiality and the privilege of the parties
involved in mediation are interrelated rights. The right to confidentiality protects the information provided by
the parties in the mediation process from disclosure, while the right to privilege relieves the mediator and the
parties from the obligation to testify in court about the mediation process. >’ However, noteworthy that the
"Uniform Mediation Act" itself sets a minimum standard of confidentiality and Imperatively does not prohibit
the use of evidence that originated from mediation. On the contrary, it allows this option if the parties jointly
agree on this issue.’

5. Principles of the Mediation Process according to the Legislation of Georgia

5.1. Voluntary Act and Self-determination of the Parties

The initiation and conduct of the mediation process depend on the voluntariness of the disputing
parties.”® During the amicable dispute settlement process, the parties are allowed to find the most appropriate
solution to the dispute, which will strengthen the personal or business relationship between the parties in the
future.™* The voluntary involvement of the parties in the process increases the chances of reaching an
agreement, while the forced participation of the parties in the process does the opposite. For example, as long
as the principle of voluntariness is upheld, mediation remains the most effective way to resolve commercial
disputes in China.’® The principle of voluntariness not only accompanies the process of starting and
continuing mediation but also plays a big role in completing the mediation process. It depends only on the will
of the parties they will stop the process without an agreement or the dispute will be resolved "amicably".”’
However, we also find exceptions to this discussion, for example, according to paragraphs 3 and 4 of Article
63 of the Labor Code of Georgia, during a collective dispute (dispute between an employer and a group of
employees (less than 20 employees) one of the parties has the right to send a written notice to the Minister of
IDPs from the occupied territories, Labour, Health and Social Affairs (hereinafter-the Minister) on the
appointment of a dispute mediator to initiate a mediation. In this case, it is clear that the start of mediation
does not require the consent of both parties, and in fact, we see a legitimate limitation of the principle of
voluntariness.”™ As for the example of coercion of mediation, where the voluntariness of both parties is
neglected, it is seen in paragraph 4 of the same article, according to which in case of high public interest, at
any stage of the dispute the Minister has the right to appoint a mediator without the written request of the
party. Of course, the parties will receive written notice of this issue.

The self-determination of the parties is an independent principle that accompanies the parties as a
consequence even after the mediation is completed. In general, mediation provides a free space for parties

N Tsuladze A., Comparative Analysis of Georgian Judicial Mediation, Tbilisi, 2017, 138-139 (in Georgian).

°' TIbid, 161.

2 Ibid, 140.

3 Tsertsvadze G. (ed.), Perspectives of Legal Regulation of Mediation in Georgia, National Center for Alternative
Dispute Resolution, Thbilisi, 2013, 13 (in Georgian).
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Mediation, Tbilisi, 2019, 84 (in Georgian).
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where they enter and operate voluntarily; where they get rid of fears, where they analyze their own priorities;
where they identify real problems; where they get free from anger and bad feelings (resentments). Ultimately,
in the event of a completion mediation by the agreement, the principle of self-determination of the parties has
a positive effect on their future relationship.”® The parties then develop relationships considering each other's
interests and, at the same time, develop skills on how to avoid or defuse a tense® situation.

5.2. Confidentiality

One of the cornerstones of mediation is the principle of confidentiality. Mediation is considered
confidential by the parties due to the fact that, unlike the court, it is not a public process, and in addition, in the
mediation process, the parties individually share their views and confidential information with the mediator.
For the parties, this is a guarantee that any information they disclose during the mediation process in court
will not be used by the disputing party against them.®' Even if the mediation is stoped or completed by
agreement, the parties know that the information they have entrusted to the mediator, regardless of the time, is
protected in accordance with the principle of confidentiality. The charm of mediation, especially in
commercial disputes, is related to the principle of confidentiality. All information exchanged during the
mediation process is protected by the principle of confidentiality, however, in case of a number of exceptions
mentioned in the Law of Georgia on Mediation, the privilege standard of the principle of confidentiality is
shifted to the background.”> When disclosing information protected by the principle of confidentiality
becomes mandatory, it is necessary to maintain a balance between the principle of confidentiality of
mediation and the public interest.”’ all types of state documents can not be protected by the principle of
confidentiality. In the presence of high public interest, the state should provide a sufficiently reasonable
reason for the information to be protected by the principle of confidentiality. **

Confidentiality of the mediation builds trust between the parties and the mediators. Therefore, this
principle offers the parties a secret space for negotiation. When the information provided in the mediation
process is not kept confidential, it reduces the degree of efficiency of the mediation process.®” The mediator,
in the role of an outside person, helps the parties to resolve the conflict voluntarily and responsibly, and the
essence is that the parties, with the help of the mediator, try to conduct the negotiation process in a structured
way and at the same time reach an agreement within the process.”® An overview of the principle of
confidentiality in the light of international standards, as well as the emergence of new threats to the disclosure
of information, may require the development of additional standards in national law to protect the rights of the
parties. An example of this would be the reflection of information or evidence in the record of a mediation
session to provide accurate data that has been disclosed through the mediation process and to automatically
protect this information by the principle of confidentiality.®’
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5.3. Entities Bound by the Duty of Protection of Confidentiality

5.3.1. Parties and Representatives of the Parties

Noteworthy at the outset that the parties have the right to choose a mediator at their discretion. The
initiating party of the mediation may send a written invitation to the other party to resolve the dispute through
mediation.”® The other party may accept the invitation or decline it. Only after the consent of both parties do
the parties begin to establish rules and select a mediator. During private mediation, in the case of a mediation
agreement, the principle of confidentiality binds only the signatories to the contract. Therefore, it is better if
third parties, who will be involved in the mediation process, will sign the contract as the parties,
representatives, and mediator do.® The personal participation of the parties in the mediation process is of
great importance. In the mediation, the representatives of the parties should take into account that they are not
in a mode of battle. The representative must advise the party if will be useful to commence the mediation pro-
cess for the party. Also, the representative should give the party an overview of the benefits and disadvantages
of mediation.

5.3.2. Mediator, Third Parties

A mediator should be a good listener, motivator, creative thinker, and at the same time, a seeker.”’ The
passivity of the mediator should not affect the active phase of the mediation process. One way of obtaining
confidential information is information directly entrusted by the party to the mediator, while the other way is
the information collected by the mediator in the mediation process. The mediator should protect these two
types of information with the principle of confidentiality.”' The high level of public trust in the mediator helps
the development of mediation in commercial disputes.”” According to the established standards of the
mediator: A) must be neutral and must not become a lawyer for either party; B) must focus on the interests of
the parties and be able to separate them from the positions of the parties; D) Always must look for possible
solutions. However, the function d) depends on the consent of the parties, which means that in addition to the
role of the facilitator the mediator will play the role of "appraiser”. It is better if the mediator receives such
consent at an early stage. ">

5.4. Equality of the Parties

One of the characteristics of mediation is the equality of the disputing parties. This means that both
parties should enjoy equal rights both in the mediation process and in setting the mediation agenda and
choosing a mediator.” The obligation of the disputing parties to act in good faith and to try completion of the
dispute by agreement manifests equality as well. Though, of course, they are independent in making
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decisions, and the possibility of reaching an agreement is defined (determined) by both parties. The content of
this principle derives from the nature of disputes subject to mediation and paragraph 6 of Article 8 of the Law
of Georgia on Mediation, based on which the mediator has the obligation to fully ensure equality of the parties
in the mediation process. ”°

5.5. Neutrality, Impartiality

One of the main characteristics of mediation is the neutrality and impartiality of the mediator. The
mediator should lead the process impartially, which means that the mediator should not give instructions to
either party during the negotiations.”® Article 6 of the Law of Georgia on Mediation regulates the impartiality
of the mediator.”” According to an established international standard, when a person is selected as a mediator,
he or she should, as far as possible, identify circumstances that call into question his or her impartiality and
independence. "® According to the current legislation, the mediator must notify the parties in writing about
this. In the event of the consent of the parties, the mediator has the discretion to remain a mediator in a
particular mediation process or not.

As for the principle of neutrality, a distinction is made between personal neutrality and the mediator's
neutrality towards the mediation process. Personal neutrality implies an absolutely independent and impartial
approach to the personalities of the disputing parties, in which there should be no outward (apparent)
suspicion that the mediator has any kind of relationship with either party. As for the neutrality of the mediator
towards the process, in this case the mediator should not be supporter of the interests of either party. For the
parties not to doubt the mediator's impartiality and neutrality, a mediator's reputation and personal charac-
teristics must respond to public perception, so the mediator could gain their trust.”’

5.6. Challenges Facing Georgia in the Field of Mediation

The difference between litigation and mediation costs varies from state to state. In Germany, for
example, litigation is less expensive because litigation costs and court fees are regulated by law, and lawyers
rarely take hourly fees. This in itself makes legal fees predictable and allows insurance companies to offer
legal costs insurance to the parties to cover these taxes.*” In Georgia, the repayment of a mediator and a
lawyer is regulated by agreement, and court costs are a separate burden for the disputing parties. In my view,
this will be a new challenge in Georgia, which should be resolved by monitoring both: the duration of the
process and the agreement of mediation. If we say that mediation was created to relieve/help the judiciary and
effectively resolve disputes, then the financial availability and cheapness of mediation are the important
factors. However, the proper functioning of mediation should consider the reasonable expectation of the party
that the settlement reached as a result of an alternative dispute resolution will not remain unfulfilled.®’
However, whether the amount of the state duty for the execution of the agreement of mediation corresponds to
the concept of cheapness, and effectiveness of mediation, is suspicious.™
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Also noteworthy, in collective disputes, the right of the Minister of Labor, Health and Social Affairs to
receive a report from a mediator comes in collision with the requirement of the normative act to the mediator
to keep confidential all information entrusted to him during the mediation process. In my opinion, in the
future, it would be better to add another paragraph to Article 63 of the Labor Code of Georgia, which will
clearly define what kind of information/report the mediator is obliged to provide to the Minister of Labor,
Health, and Social Affairs. It should also be considered to what extent the information obtained during the
mediation process should be reflected in the report, so as not to violate the principle of confidentiality.™

Any information that the parties in writing agree to disclose will no longer be considered confidential
information. This gives us reason to assume that this information is no longer subject to Article 10 of the Law
on Mediation consequently, the use of this information in court will not be considered a breach of
confidentiality. Moreover, there is a record in the Code of Civil Procedure that the court will not accept the
information received from the mediation process as evidence unless the parties agree in writing about this
matter.** However, since this is an assumption, it is better to mention in Paragraph 2 of Article 10 of the Law
on Mediation that this rule applies to the information on the confidentiality or disclosure of which the parties
have not agreed in an additional written form, although this rule or a different agreement between the parties
does not oblige the mediator to disclose the information which he holds. *

6. Conclusion

Mediation, as an alternative dispute resolution, allows the disputing parties to set their own standards
of justice, establish rules, and demand what they want to get out of the dispute. Mediation, as a process based
on the interests of the parties, increases the rights of the mediator to the extent that the disputing parties allow.

Under national law, presumably, Georgia has a narrow model for regulating mediation, especially it is
reflected in the right of parties at its discretion to plan the mediation process, decide on the involvement of
third parties, and most importantly even agree on different rules for the protection of confidential information.
The neutrality and impartiality of the mediator during the mediation process reinforce the factor of trust
between the parties. Also noteworthy is the German model of mediation, according to which alternative
dispute resolution took on a non-binding form and repositioned (shifted) to the private sector. However, there
is a danger here as well, how ready the state justice system is with human resources and finances to remove
mediation from the mandatory character, in order to prevent the replacement of justice by an alternative
dispute resolution mechanism in the future. The advantages of mediation are speed, cost reduction, control of
the outcome by the parties, maintaining relationships, confidentiality, enforcement of the settlement, and
compliance with the agreement reached through the mediation process and the desired outcome.™

Also, in terms of confidentiality, it is quite important for enterprises, which consist of an employer and
an employee, a modified form of mediation integrated into labor relations. Reducing the voluntariness of the
parties and forcing one of the parties to start mediation reduces the completion of the mediation process by the
mutual agreement, however nevertheless, the employer understands the content of the problem better, and this
may be the basis for a change in his views or internal policy. With this change, the employer will avoid future
disputes, and mediation will bring positive results for employees in the future. Also noteworthy, in collective
disputes, the right of the Minister of Labor, Health, and Social Affairs to receive a report from a mediator.
From my perspective, henceforward, it would be better to clearly define what extent and what kind of
information the mediator must give to the Minister.

¥ Batiashvili I, Confidentiality in Mediation in Resolving Property Disputes: Reality and Challenges, Law and
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The majority of Georgian citizens try to resolve any property disputes by appealing to the court, which
leads to an overload of the judiciary. Therefore, in recent years, the development and strengthening of the
institution of mediation is considered to be one of the best ways to unload/help justice in Georgia.87 Defining
the exact time limit for the suspension of a dispute in national law is somewhat a prevention of the mediation
from becoming as a long-winded tedious event. As for the enforcement of the settlement, the agreement
reached as a result of both court and private mediation has legal force under the legislation of Georgial.88
Maintaining business relationships is one of the major benefits of the mediation process. It does not matter
what kind of the result the mediation will be completed, as the dispute will remain psycho-emotionally
relaxed and in addition the disputing parties will already be informed of the real causes of the dispute. As a
counterweight/on the contrary to this advantage we can even consider of the phenomenon of the insincere®
party.”® During the mediation process, the parties should not be coerced from someone into agreeing on any
kind of issue. However, notable that the confidentiality of the entire mediation process is one of the strongest
advantages of alternative dispute resolution.

Also, it is better to mention in Paragraph 2 of Article 10 of the Law on Mediation that this rule applies
to the information on the confidentiality or disclosure of which the parties have not agreed in an additional
written form, although this rule or a different agreement between the parties does not oblige the mediator to
disclose the information which he holds.

According to commercialization, it has been suggested that in the focus of the broader concept of
privacy, personal data may be considered part of property rights, which increases the probability that this data
will be more effectively protected.”’ From this point of view, we can conclude that the personal information
obtained during the mediation process enjoys maximum protection, and also it can be seen in the context of
property rights, moreover, in conditions of the individual characteristics’> of business relations. The resolution
of the dispute by agreement depends on the willingness of the parties to become the driving force of the
mediation process. In this regard, it would be good to raise public awareness on certain issues: the purpose
(aim) of starting mediation, concrete” expectations, and knowledge of the general standard of advantages and
disadvantages of mediation.
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Mate Khvedelidze"

Settlement of Disputes Between Foreign Investors and State by Arbitral
Tribunals Established under the 1965 Washington Convention (ICSID)

Establishing effective means of dispute resolution between investor and state is important
aspect of attracting investors. In general, the countries which provide predetermined transpa-
rent procedures are preferred by the investors. It can be said, that together with legal gua-
rantees, existence of international dispute resolution procedures are equally important for the
investors.

Following is discussed in the article: Origins of international procedures of dispute re-
solution between investor and state. Establishing jurisdiction by ICSID arbitral tribunals, forms
and procedures for state consent to ICSID arbitration, initiation of an arbitration claim, pro-
cedure for appointing arbitrators, rules of arbitration hearings, evidence in arbitration pro-
cedures, application for securing a claim by arbitrator and requesting information from the
third parties, making a decision by the arbitral tribunal. Issue of prerequisites for admissibility
of a counterclaim filed by the state against the investor is also discussed in the article. Re-
viewing of the abovementioned issues is equally important for providing protection of investor
rights and for implementing dispute prevention mechanisms.

Keywords: Investor, Foreign investment, Investment agreement, Investment contract,
Arbitrator, Arbitration tribunal.

1. Introduction

Foreign investments are an important factor for economic development of a country. States try their
best to create liberal, investor and business oriented legislation, to retain local investors and attract capital of
foreign investors.' Possibility of free movement of capital between one country to another and risks associated
with it significantly determined introduction of international mechanisms for the protection of investors’
rights, including the necessity of agreement on alternative forms of dispute resolution.

One of such means is various permanent and ad hoc arbitrations. In case of agreement between parties,
arbitration tribunals are authorized to hear and resolve dispute arisen between investor and state. In this
regard, arbitration tribunals established under 1965 Washington Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States” plays major role. Georgia has been a member of this
convention since September 6, 1992.>

In the last decades, in order to promote and provide protections for foreign investors, bilateral and
multilateral investment agreements are becoming more and more common. These agreements mostly provide
international means of dispute resolution. In case of dispute, investment agreements concluded between
Georgia and other states include reservations for investors to apply to the international arbitration established
under the Washington Convention. For example, such reservations are included in investment agreements
concluded with neighboring countries Armenia* and Azerbaijan.’

PhD student at the Ivane Javvakhishvili Thilisi State University Faculty of Law, Senior Lawyer at Law Office
“J&T Consulting”.

Khvedelidze M., Impact of the Association Agreement on Investment Relations in Georgia, Journal “Justice and
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Arbitration tribunals, established under the Washington Convention, have already heard several cases
against Georgia and at the moment there are four ongoing disputes in ICSID arbitration tribunals.® Despite
urgency of the issue and direct and immediate connections with Georgia, dispute resolution procedures
stipulated by the Convention are not sufficiently analyzed in Georgian legal literature.

2. Emergence of International Mechanisms for Resolving Disputes Between Foreign Investors and
the State

Free movement of capital between one country to another and a need for its protection provided
necessity of concluding multilateral agreements. First such attempt was 1948 Havana charter on creation of
International Trade Organization (ITO).” Initiator of the convention was United States of America, which
claimed economical dominance after the Second World War. Project of the charter was introduced in 1946
and it included protection guarantees and international mechanisms for resolving disputes. The initiation met
great resistance from developing countries, resulting in ceasing support for the charter from USA and other
countries.®

The second attempt of creating such international regulation came from private initiation (Abs-
Shawcross Draft Convention)’, aimed at creating convention that would protect rights of foreign investors,
mainly through establishment of alternate dispute resolution means. Main focus was made on arbitration. This
text also failed to gain international support from governments, hence, the initiative did not proceed."’

Next attempt occurred through Organisation for Economic Co-operation and Development (OECD)
format in 1960. OECD referenced a draft concluded by Hartley Shawcross. However, unlike the mentioned
project, OECD adopted major changes and prioritized interests of developing countries. Despite this, the
project also failed to gain proper support."’

Eventually, a convention drafted by the World Bank proved to be successful. Authors considered every
objection, that the previous projects were met with from various countries, resulting in their failures. After
several years of work, in 1964, text of the ICSID convention was presented to the member states of the World
Bank for signature and further ratification.'” The convention was signed on in March 1965 and entered into
force on 14 September, 1966."

The convention does not determine rights of foreign investors, investment protection standards and
guarantees. Regarding protection of foreign investments, role of the convention is manifested in determining
universal mechanisms for resolving disputes between investor and state. Investors’ rights and capital
protection guarantees are determined by bilateral and multilateral investment agreements, that refer to the
jurisdiction of the center in the event of a dispute."*

Entry into force of the Convention on Settlement of disputes between foreign investors and state
(ICSID) laid foundation to distinct and universal dispute resolution mechanisms. As of Today, approximately

Agreement between the Government of Georgia and the Government of the Republic of Azerbaijan on Investment
Promotion and Mutual Protection, Legislative Herald of Georgia, 08.03.1996, Article 9.

% Nasib Hasanov v. Georgia (ICSID Case No. ARB/20/44; Bob Meijer v. Georgia (ICSID Case No. ARB/20/28);
Telcell Wireless, LLC and International Telcell Cellular, LLC v. Georgia (ICSID Case No. ARB/20/5); Gardabani
Holdings B.V. and Silk Road Holdings B.V v. Georgia(ICSID Case No. ARB/17/29).

1948 Havana Charter for an International Trade Organization.

8 Sabahi B., Rubins N., Wallace D. Jr. (eds.), Investor-State Arbitration, 2nd ed., Oxford University Press, 2019, 50.
Draft Convention on Investments Abroad (Abs-Shawcross Draft Convention), https://www.international-
arbitration-attorney.com/wp-content/uploads/137-volume-5.pdf> [31.01.2022].
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History of the work on ICSID convention, see, Tsertsvadze G., Introduction to International Investment Law,
Tbilisi, 2013, 62-64 (in Georgian).
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65% of the existing investment disputes are resolved according to the convention."’ Popularity of the
convention drastically increased from the 1900s. Between 1966 — 1993 the center considered only 27
disputes, while, from 1993 to 2006 more than 80 disputes were resolved. As of today, more than 900 bilateral
and multilateral investment agreements include reservations regarding applying the rules of ICSID center for
dispute resolution.'® By June 2019 the convention already had 163 signatory states, 154 of which have ratified
the convention.'’

ICSID convention provides investors significant benefits and advantages, that can be grouped as
following:'®

° The convention provides investor direct access to the dispute resolution mechanisms, if the
dispute arises between them and investment beneficiary state;

° Dispute resolution mechanism, established under the convention, allows the dispute to be
resolved independently of the local courts;

o Investor does not depend of diplomatic protections of their countries and they can independently
protect their rights by applying to the ICSID center;

° Simplicity of enforcement of the decisions made by the ICSID center guarantees investor

smooth and effective enforcement of the decision in case of winning the dispute.
3. Prerequisites for Dispute Resolution under the ICSID Convention

3.1. Establishing Jurisdiction under the ICSID Convention

Not every investment related dispute falls under the jurisdiction of the center, an investor filing an
application must not belong to the country where the disputed investment was made. Therefore, only foreign
investor is eligible to apply to the center.'? Jurisdiction of the center is triggered if both of the criteria are met:
“ratione personae” and “ratione materiae”. Considering this, when the beneficiary state expresses consent for
the dispute to be considered by the center, every arbitral panel is obliged to check if the dispute arose over
foreign investment and whether both, investment beneficiary and the investor’s native states are members of
the convention.”

Biggest achievement of investment law lies in creation of mechanisms for resolving disputes between
foreign investors and the state.”’ In order for the investor to be eligible to take their claims to arbitration, the
consent regarding the jurisdiction of the ICSID center must be present.””

Most significant aspect of the dispute between the state and the investor is the consent of the
beneficiary state to the jurisdiction of the international arbitration. The consent consists of two elements. The
first is what form of dispute resolution is agreed upon, and the second is which categories of disputes can be
resolved in the form agreed upon. Tribunals are obliged to establish jurisdiction only after verifying existence
of both criteria.”
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Consent to the jurisdiction of the ICSID center is irrevocable. This principle is stipulated by the
preamble of the convention and represents one of the most important elements of the convention.
Irrevocability means that consent of the both parties is necessary for the jurisdiction to be canceled.”* The
issue whether the center has jurisdiction over the dispute is determined by the arbitral tribunal considering the
dispute.”

Jurisdiction of the center happens only in abnormal circumstances. The consent may be canceled if the
investment contract, which contained the agreement on the jurisdiction of the center, between the investor and
the state is terminated. However, same legal outcome regarding revocability of the consent does not apply to
wrongful termination of the contract.*®

Termination of the bilateral and multilateral investment agreement can become the basis of cancelation
of the consent. However, most of the agreements stipulate that the termination of the agreement has no
retroactive effect on the disputes existing before the termination, additionally, the agreements may provide for
the revocation of the consent to be valid after certain period from the termination.”” Therefore, ICSID will
establish its competence in the event of an appeal within this period.

States seek to limit accessibility of the arbitration for the investor by determining certain categories
and/or by exclusion of the right to appeal to the arbitration for certain disputes.28

The consent of a state to establish jurisdiction of the ICSID center can be revoked through withdrawal
of the state from the convention. The ICSID convention is an international convention, therefore, norms of
public international law apply to it. Considering this, a state has the right to leave the international
convention.”

The so-called FORK IN THE ROAD rule is worth a separated mention, which provides an investor
with the ability to choose a legal system of a beneficiary or a native state and proceed with dispute
accordingly or to chose an international dispute resolution mechanism. By the rule, the investor may choose
only once and by the choice they lose an access to other dispute resolution mean. For example, if the investor
chooses local courts, they are deprived of the right to apply to the international arbitration.*

Consent to the jurisdiction of the center may be submitted in various shape or time. It is important to
review these cases.

3.2. Methods of Consent of the Beneficiary State Regarding Submitting a Dispute to the
ICSID Center

3.2.1. Consent through an Investment Agreement

Most of the modern investment agreements include unambiguous terms regarding transferring disputes
between an investor and a state to ICSID arbitration. According to the article 8 of the 1991 investment
agreement between the USA and Sri Lanka, if a dispute is initiated by an investor of either parties regarding

* Edson E., Banifatemi Y., Jurisdiction of the Centre, The ICSID Convention, Regulations and Rules A Practical

Commentary, Fouret J., Gebray R., Alvarez C. M. (eds.), Edward Elgar Publishing, Cheltenham, Northsmton, 2019,
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Commentary, Fouret J., Gebray R., Alvarez C. M. (eds.), Edward Elgar Publishing, Cheltenham, Northsmton, 2019,
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the investment on the territory of the other party, the dispute is submitted to the ICSID center for dispute
resolution through arbitration or conciliation procedures in all cases.”’ The first investment agreement that
included a reservation on the transfer of a dispute to ICSID center was the 1968 agreement between the
Netherlands and Indonesia, concluded two years after the entry into force of the convention.*

Another approach that is also common in investment agreements allows submitting dispute to the
ICSID center not in every case, but at the request of an investor. These agreements often contain the following
wording — “can be submitted”, which means, that the investor can either apply to a local court of the
beneficiary state or to ICSID center. These reservations became subject of a dispute in some cases. For
example, an investment agreement between the Netherlands and Senegal included such reservation “can be
submitted”. In the case Millcom and Sentel v Senegal, where a defendant Senegal appealed that every
domestic remedy has not been exhausted by the investor before applying to the arbitration center, if such
necessity would still prevail. ICSID tribunal did not share this position and stated, that, considering the
existence of such reservation, such mandatory two-stage system did not exist, thus the investor was eligible to
apply to the ICSID center directly, without exhaustion of every domestic remedy.”

3.2.2. Consent through an Investment Contract

Unlike bilateral or multilateral investment agreements, where the parties are subjects of the
international law, agreements regarding certain aspects of an investment can be concluded directly between an
investor and a state. Various issues regarding the investment, dispute resolution mechanisms and a consent of
the state to ICSID center can be agreed on through these agreements. In practice, this is the way to encourage
investors to invest in important economical areas of the state and in exchange gain conditions and access to
dispute resolution mechanisms adapted to the necessities of the investor.**

Most commonly, states conclude investment contracts and determine jurisdiction of the ICSID center,
when the investor is at least a medium-sized enterprise and the investment is made in an important
economical sector or an amount of the investment is substantial.*

3.2.3. Consent based on the domestic law of the state

Since 1980s, before the broad acceptance of the investment agreements, some developing countries,
aiming to attract and encourage foreign investments, established investors protection and international dispute
resolution mechanisms through domestic legislations.”® For example, in case of a dispute with an investor,
consent to the jurisdiction of the ICSID center is established through domestic legislation in South Sudan.*’
One of the famous examples is 1993 Albanian law regarding foreign investments, where it was expressly
stated, that Albania has given the consent in advance to applying the rules of ICSID center in case of a dispute
with an investor.”® When the similar stipulations exist in national legislations, establishment of competence by
the tribunals are based on these legislations.”
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Not every state provides unambiguous legislations that provide clear consent to international
mechanisms of dispute resolutions. One of the disputes was caused due to ambiguous rules of Egypt’s
legislation. On the so-called Pyramids case, ICSID arbitration tribunal did not agree with Egypt’s positions,
that the consent given through domestic legislation had not and could not have importance for the tribunal,
claiming that such consent should have been given through implementation of separate agreement. The
tribunal referred to the article 25 of the convention and explained, that the procedures of the investment
dispute are of a higher hierarchy, hence, while the consent to ICSID arbitration to consider the case existed,
every other form of dispute resolution were excluded.*’ In order to avoid further disputes, it is advisable that
similar stipulations include detailed instructions regarding specific arbitrations.”!

Other than that, the main issue with having such reservations is that the states can change or completely
undo their domestic legislations any time, without agreement with other countries or individuals. In that case,
naturally, the following question must be asked, whether the changes in the state’s legislation terminates
already expressed consent to submitting disputes to international arbitral tribunals, when the dispute already
exists? According to a common opinion in a legal literature, state’s consent to submitting dispute to the ICSID
center is irrevocable, therefore it is not affected by the changes in the domestic legislation. This interpretation
is in unison with the goals of the ICSID convention, however, this issue has not been considered yet, thus the
case law on this issue does not exist.*

It must be said, that in the last two decades precedents of establishing jurisdiction of the ICSID center
according to the domestic legislations are significantly reduces, which can be explained by the significant rise
of popularity of the bilateral and multilateral investment agreements.*

3.2.4. Consent after the Dispute has Arisen

Consent to ICSID center can be expressed not only through bilateral and multilateral investment
agreements, but also with the investment contract between investor and the state or by the domestic
legislation.* Also, the consent to ICSID center or to other arbitrations can be expressed by the investment
beneficiary state after the dispute has already arisen.*

From the viewpoint of the investor, the prospect of the beneficiary state consenting to the arbitration
after the dispute has already arisen, does not provide high standards and senses of protection. In practice, the
states do not express much enthusiasm to international dispute resolution mechanisms after the dispute arises.
Considering this, agreement after the dispute arises is not guaranteed and is mere right of the parties to submit
the dispute to international bodies.* Considering the abovementioned, in spite of the possibility to agree on
the jurisdiction of the ICSID center after the dispute arises, the parties prefer pre-agreements.*’

3.3. Additional Facilities to Resolve Disputes according to the ICSID Convention

In order for the investor to gain access to the international dispute resolution mechanisms to resolve
through arbitration or conciliation according to the ICSID convention, mere existence of the consent to the
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ICSID jurisdiction is not sufficient. The investment beneficiary state, as well as the state of the investor must
be the members of the convention.*® In practice, number of issues arose from this approach, considering this,
amendments became necessary. Goal of the changes was to provide means to consider disputes that fell
outside the jurisdiction of the ICSID convention. 1978 amendments to the convention provide such
possibilities to resolve disputes through ICSID arbitration or conciliation, when one of the parties, the
beneficiary state or the investors’ state is a member of the convention.*

The aforementioned amendments are of great importance regarding NAFTA™, as only the USA is the
member of the ICSID convention, on the other hand, Canada and Mexico are not. Considering this, according
to the ICSID Additional Facility rule, while the USA is the member of the convention, the convention is
available to the Canadian and Mexican investors if they initiate the dispute against the USA, on the other
hand, same applies to the investors from the USA, regarding disputes with other two countries. However, if
the Canadian and Mexican investors are not eligible to rely of the ICSID Additional Facility rules, if they
decide to bring up disputes against Canada or Mexico.”'

It is important to note, that a decision made according to the so-called Additional Facility rules is
different to a decision made under the ICSID convention.”> The consequential difference is manifested in the
fact, that the decision made according to the ICSID convention is enforced in the same way as a decision of a
supreme court of the member state, however, 1958 New York Convention™ will be applied to a decision,
made according to the Additional Facility rules, therefore the decision will be enforced according to the
common rules for enforcement of the arbitral decisions under the aforementioned convention.* By 2018, 160
states, which recognize simplified procedures for recognition and enforcement of the arbitral judgements,
were member of the New York Convention. In addition, the convention applies only to international
arbitration and it does not cover judgements made by domestic arbitral tribunals.”

4. Request for Arbitration and Hearing the Case in ICSID Arbitration Tribunal

4.1. Exclusivity

Arbitration is considered to be an ancient means of resolving disputes, where parties submit the dispute
to the third parties (arbitrators), in order the dispute to be resolved under the pre-agreed rules and procedures.
Arbitration plays major role in resolving international commercial disputes between investors and states.™
The ICSID arbitration is not classic institutional arbitration, however it provides parties the rules for dispute
resolution and tribunal formation rules.’’

According to the ICSID convention, parties’ consent to ICSID arbitration implies on exclusion of other
means of legal procedures, which means, that only the arbitration tribunal, established under the convention,
is authorized to review the dispute. Superiority of the ICSID tribunal extends not only to domestic courts, but
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also to other international dispute resolution means.”® In the case Attorney-General v Mobil Oil NZL Itd,
courts of New Zealand pointed to the authority superiority of the jurisdiction of the center and the government
of New Zealand undertook parallel dispute procedures in domestic courts. Eventually, the Supreme Court of
New Zealand suspended the hearing of the case until the ICSID tribunal had determined its jurisdiction.’

In the case Maritime International Nominees Establishment v. Republic of Guinea, ICSID tribunal
decisively determined exclusive jurisdiction of the center with respect to domestic courts.” According to the
convention, as a prerequisite to the arbitration, concluding contracting state can demand domestic admi-
nistrative or judicial means to be exhausted. Otherwise, jurisdiction of the ICSID tribunal shall prevail over
every other dispute resolution means.

4.2. Request for Arbitration and Constitution of the Tribunal

Numerous investment agreements provide reservations that the right of the investor to access
international dispute resolution means arises once a certain period of time elapses since the emergence of the
dispute. Most widespread term is 6 (six) months and after the term investor acquires the right to submit the
dispute to the arbitration. In this term parties try to settle the dispute in various ways in order to avoid
litigation from the investor.”'Article 9 of the Agreement on the promotion and reciprocal protection of
investments between the Government of the Republic of Georgia and the Government of the People’s
Republic of China® provides similar reservation, setting 6 months term for negotiations.

Despite of terms for negotiations provided by certain investment agreements, according to the common
opinion, investor has the right to apply to arbitration if it is clear that the negotiations will not yield results
and/or investor sustains significant damages.”

Procedures of initiating modern arbitration hearings are mostly two-staged. On the first stage, investor
notifies beneficiary state in written on the commencement of a dispute and disputed matters. After that, the
investor appeals to the agreed arbitration center and launches procedures for selecting arbitrators.**

In order to launch arbitration proceedings, investor of the member state must notify the General
Secretary in written. Notice must include information about the disputing parties with their designations.
Information regarding disputed matters and document of consent, which establishes parties’ consent to
arbitration, according to the arbitration rules of the ICSID convention, must also be submitted.”> If the
arbitration claim is filed by a legal entity, consent to commence the dispute, issued by the relevant internal
body must be submitted.*®®

Establishing competence of the center is decisive. General secretary registers application regarding
initiation of arbitration proceedings, unless, according to the information at hand, the scope of dispute goes
beyond the jurisdiction of the center. General secretary immediately informs the parties on registration or
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refusal to register the application.” Under the article 36 of the convention, registration of the arbitration
applications is within the competence of the general secretary of the center.®®

Arbitration tribunal shall consist of an odd number of arbitrators appointed according to the agreement
of the parties. The odd number of the arbitrators is a necessary requirement. A dispute may also be considered
by a single arbitrator. General secretary is involved in the process of selecting arbitrators. As soon as either
party appoints the arbitrator, the secretary immediately notifies the appointed arbitrator and, if the arbitrator
agrees, notifies the parties.”’

If the parties fail to agree on the number of the arbitrators and on the rules for appointing arbitrators,
the tribunal will consist of three arbitrators. In this case, each of the parties select one arbitrator, the third
arbitrator is appointed through agreement of the parties and is given an authority to chair the tribunal.”® Article
39 of the convention determines, that the majority of the arbitrators must not be a citizen of the state which is
a party to the dispute, or the state, citizen of which is a party to the dispute. This rule does not apply if the
arbitrators were appointed by agreement of the parties.”!

After the general secretary registers the arbitration application, arbitration tribunal shall be constituted
as soon as possible. If tribunal fails to be staffed in 90 days, or during the term agreed by the parties, after
general secretary notifies the parties on registration of the application, president of the World Bank, at the
request of one of the parties, and if possible, after consulting both parties, appoints arbitrators who were not
yet appointed. Arbitrators appointed by the chairman, according to this article, shall not be citizens of the state
which is a party to the dispute, or the state, citizen of which is a party to the dispute.72 President of the World
Bank appoints arbitrators on the recommendation of the general secretary from the members of an arbitration
panel in 30 days after receiving the request of one of the parties.”

The convention provides parties with possibility of appointing arbitrators which are not in the
arbitrators’ list. Arbitrator must be the member of the list, if the appointment is made by the president of the
World Bank, in case of disagreement between the par‘[ies.74 Arbitrator, appointed by the parties, who is in the
list should be distinguished by their moral qualities, should have competence in the field of law, trade,
commerce and finances. There must be trust in the arbitrators’ ability to make independent judgements. It is
especially important for the arbitrator to have competence in law.”

It is mandatory for the arbitrators to declare in written, that there is no conflict of interest or such other
circumstances, that will influence their decision making. This obligation even when such circumstances did
not exist before and arose during the arbitration proceedings.’®

4.3. Place and Language of Arbitration

One of the main issues, that could have major importance to the parties, is place and language of
arbitration. Selecting one and another is related to recourses and costs.

Generally, place of arbitration is headquarters of the World Bank, Washington. The parties may freely
agree on another place, that may be institutional arbitration or any public or private arbitration. Parties can
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also agree on any other place. Place of arbitration is should be agreed with the tribunal, which on the other
hand consults with the general secretary.”’

Unlike other arbitration, to which lex arbitri rules are applied and the place of arbitration is supervised
by local courts, ICSID tribunal is free from this regulation and the domestic legislature does not apply to the
procedural rules of the arbitration.”®

Under the ICSID arbitration rules’, official languages are English, Spanish and French. The parties
can also agree on other language of arbitration, with the consent of the tribunal. The parties may also select
two languages and in case of nonagreement, the tribunal will use both languages.*

4.4. Hearing the Case

As a general rule, at first, arbitration is presented with an arbitration application and with a response of
a defendant. Arbitration plaintiff refers to relevant legal norms and to the factual circumstances on which the
plaintiff bases their claims. Accordingly, the defendant also presents their position, referring to the legal and
factual basis, countering the plaintiff’s argumentation. Rules of the most of the arbitrations demand the party
to dispute the jurisdiction of the arbitration not later than receipt of the defendant’s written position.81

If the jurisdiction of the arbitration is disputed, the tribunal determines the issue of the jurisdiction by
itself. The rule of deciding on its own jurisdiction by the tribunal is called competence on jurisdiction in legal
literature.** Under the article 41 of the convention, any objection by a party to the dispute that that dispute is
not within the jurisdiction of the Centre, or for other reasons is not within the competence of the Tribunal,
shall be considered by the Tribunal which shall determine whether to deal with it as a preliminary question or
to join it to the merits of the dispute.” Therefore, it is entirely possible, for the tribunal to review the case,
hear the parties, examine the evidence and at the end determine that the ICSID center does not have
jurisdiction over the case.

Under the ICSID arbitration rules, after the tribunal is constituted, it is obliged to conduct the first
hearing in 60 days, unless otherwise is agreed by the parties. On the first hearing, generally procedural issues
are settled, including order of an oral hearing. By agreement of the parties, the hearing may be held remotely,
through technological means.*

Under the article 43 of the convention, the Tribunal may, if it deems it necessary at any stage of the
proceedings, call upon the parties to produce documents or other evidence, and visit the scene connected with
the dispute, and conduct such inquiries there as it may deem appropriate.” The discretion of the tribunal to
require parties to present evidence is not absolute. The parties, on their own, can determine different rules for
presenting evidence, by limiting or expanding powers of the tribunal.*®
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On the case AGIP v Congo, ICSID tribunal considered a position of a plaintiff and recommended
defendant to present full list of evidence. This way the plaintiff tried to gain access to the evidence that was
kept with the defendant state. Republic of Congo rejected the recommendation.®” On the case Vacuum Salt v
Ghana plaintiff requested use of temporary measures, in order to gain access to corporate records. The records
were stored in factories, that were expropriated. Ghana voluntarily accepted investor’s motion to gain
unhindered access to corporate records.®®

Cases where evidence of great importance for the case is not kept with the disputed parties but with
third parties are more problematic. Considering, that an arbitration as an institution subject to the parties’
consent, the consent applies only to the parties and extending obligations to the third parties is serious
obstacle. The issue may also be complicated if the evidence is stored in elsewhere, while the place of
arbitration is another, where the jurisdiction of another state is applied. In these cases, tribunals consider
parties’ motions for request of evidence, examine relevance of the evidence to the case and take appropriate
measures to obtain evidence. Tribunal may address these parties (third parties) and request evidence,”’
however, there is not always a legal leverage to obtain these evidences.

When it comes to types of evidence, which the parties can present for the purposes of arbitration
proceedings, they are witness testimonies, expert reports, material and written evidence. According to the
article 35 of the ICSID Convention Arbitration Rules, Witnesses and experts shall be examined before the
Tribunal by the parties under the control of its President. Questions may also be put to them by any member
of the Tribunal. The same article obliges the witness to make the following declaration before giving his
evidence: "I solemnly declare upon my honour and conscience that I shall speak the truth, the whole truth and
nothing but the truth.””® Evidence gathering process during arbitration proceedings is kind of a hybrid of
private law and traditions of common law systems. Standards of evidence gathering during arbitration
proceedings are set under 2010 International Bar Association (IBA)’' regulation, which stipulate rules on the
taking of evidence in arbitration proceedings.92 IBA rules are not automatically binding for the parties. They
can be used as guidelines; the parties can also agree to apply these rules.”

The parties also have a right to present oral explanations and arguments during the arbitration. Length
of the hearing depends on the specifics and complexity of the case, as well as on style of arbitration. Some
arbitrators prefer to gather written positions from the parties at first, and then hear oral arguments. Arbitrators
agree that during oral arguments and witness questioning the parties shall have defined time in order to avoid
delaying the hearing time of the case.”

Tribunal may also make a decision without participation of one of the parties. Agreement on ICSID
arbitration is binding for both parties. Consent to ICSID jurisdiction is irrevocable and the parties are obliged
to settle the dispute in the arbitration center, however, there are instances, where the defendant beneficiary
states avoid participating in the arbitration proceedings. It is recognized principle, that abstaining from
participating in the arbitration tribunal shall not deter dispute resolution.”
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According to the article 45 of the convention, if one of the parties fail to appear or to present their case,
positions of the other party are not automatically assumed to be proven.”® Arbitration examines evidence
presented in the case. The party’s refusal to appear on the case and/or failure to present their case does not
deprive the other party to request examining disputed issues and dispute resolution. In addition, it is well
established, that before the tribunal makes a decision, it shall notify the party and grant additional time to the
party that failed to appear or refused to present their case.”’ Tribunal may not determine the additional time, if
it is assured, that the party does not plan to appear or to present their positions to the tribunal.”®

4.5. Making the Decision

After the hearing of the case an arbitration tribunal makes a decision. Determining exact timeframe in
which the decision shall be made is rather hard, because it depends on various circumstances, including
proceedings and duration of the hearing. When the parties themselves set limitations to which final decision is
to be made, generally, the arbitrators ask the parties for additional time. The delay is usually caused by
complexity the case and also by overloading of the arbitrators.”’

The award is made some time after the oral hearings are concluded, generally, without presence of the
parties. The arbitrators summarize the evidence, arguments and written positions. In general, first draft of the
award is made by the chair of the tribunal, which is then handed to other arbitrators for comments and
remarks. After the award is finalized, arbitrator, who disagrees with the decision of the majority of other co-
arbitrators, writes different opinion. The different opinion has no legal force. however, it might have
importance for hearing other cases.'”

Under the article 46 of the ICSID arbitration rules, the award (including any individual or dissenting
opinion) shall be drawn up and signed within 120 days after closure of the proceeding. The Tribunal may,
however, extend this period by a further 60 days if it would otherwise be unable to draw up the award.'”" It is
possible, that the arbitrators might also fail to draw up the award in this term. However, neither the
convention, nor the arbitration rules provide any outcome, if the arbitrators violate the timeframe for drawing
up the award.'"

The award is made by the tribunal by majority of votes. The arbitral award is drawn up in written and it
shall be signed by the arbitrators that supported the award. Any member of the tribunal has the right to
disagree with the decision made by the majority and to append the different opinion to the award.'”®

The award must address every issue presented to the arbitration. The tribunal must refer to the grounds
the award was based on. On the case Tulip v Turkey, a tribunal (ad hoc) determined, that substantiation on the
decision-making grounds is obligation according to the article 48(3) of the convention and the article 47(1) of
the arbitration rules.'”
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The award shall contain precise designations of the parties, the name of each member of the tribunal,
date and place of the sittings of the tribunal, the decision of the Tribunal on every question submitted to it,
together with the reasons upon which the decision is based and, in case of existence, indication regarding a
different opinion.'”” Absence of the mandatory requisites of the award may be grounds for termination of the
award according to the rules stipulated by the convention.'®

The tribunal is obliged to answer on every question submitted to it. This obligation is stipulated under
the article 48(3) of the convention.'”” After the award is drawn up, general secretary immediately sends
certified copies of the award to the disputed parties. The award is deemed to be drawn up on the date the
certified copies are sent to the parties. Also, pursuant to Article 49(2) of the Convention, within 45 days after
the date on which the award was rendered, either party may request, a supplementary decision on, or the
rectification of, the award. The tribunal is also obliged to correct any arithmetical or other technical mistakes.
These corrections or other additional decisions are amended to the award and the parties are notified about
them in the same way as they were notified about the award.'” Revision period for the award, determined by
the convention, begins from the day the award was drawn up.'®

It is accepted, that the center does not have the power to publicize the decision without consent of the
parties.1 ' This obligation is determined under the article 48(4) of the convention, which states, that the Centre
shall not publish the award without the consent of the parties. Article 48(5) of the convention provides the
same provision. Necessity of the consent of the parties applies to whole text of the award.'"! Also, since 2006,
the Center publishes excerpts on legal rationale. The changes were implemented to provide higher standards
of transparency.''?

5. Counterclaim of the State

A State can defend themselves in a dispute initiated by an investor in various ways. The State can refer
to nonexistence of the investment or to the deficient jurisdiction of the arbitration. The state can state that the
plaintiff is not an investor, thus does not possess the right to apply to international dispute resolution means.
Other than that, the State can also imply on the breach of terms by the investor, that could have led to the
countermeasures from the State.'"

Arbitration proceedings provide platform for the counterclaim to be heard with an investor’s suit.
Admissibility of the counterclaim requires the same procedures such as suit. Meaning, necessity of the parties’
consent to dispute resolution by the arbitration, expressed in an appropriate form."**

Substantively and formally the counterclaim in itself represents independent claim. Respectfully, it
contains the claims that may have required independent arbitration proceedings, however, considering

economic purposes of proceedings, it is filed to already existing dispute.' "
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It must be noted, that the counterclaims of the beneficiary states against the investors are quite rear.
Hearing of the such claims by the arbitration depends on whether the parties have agreed on arbitration on
such cases and whether the agreed proceedings include the possibility to file the counterclaim.''®

The first case, where the arbitral tribunal considered counterclaim was Iran v U.S., which had major
implications on development of modern arbitration law.""’

According to the article 46 of the Convention, except as the parties otherwise agree, the Tribunal shall,
if requested by a party, determine any incidental or additional claims or counterclaims arising directly out of
the subject-matter of the dispute provided that they are within the scope of the consent of the parties and are
otherwise within the jurisdiction of the Centre."'® Also, one of the mastermind behind the convention, Aron
Broches believed that, the content of the article 46 shall not be interpreted in a way, as if the Convention
extended its scopes of competency. According to Broches, the starting point was the agreement of the parties
and the article 46 conveyed other provisions agreed on by the parties.'"”

On the case Klockner v Cameroon ICSID tribunal accepted counterclaim of Cameroon for further
consideration. The counterclaim was filed against investor and their local representatives. In reality,
Cameroon had negotiations with foreign investor, however the contract was signed by only the local
representatives. The tribunal decided, that there was unified, indistinguishable representation of the two
subjects, therefore, this was the grounds for jurisdiction to accept the counterclaim against the investor and
their local representatives.'*’

On the case Saluka v Czech Republic, arbitral tribunal hearing the case by UNCITRAL rules
determined, that it did not have a jurisdiction over a counterclaim filed by the Czech Republic against an
investor. The tribunal stated, that the agreement was made between a parent company of the plaintiff investor
Nomura and independent institution, which was not part of the government of Czech Republic, therefore the
State was not party to the agreement. The tribunal also stated, that the counterclaim did not have direct and
obvious connection to the initial suit of the investor.?' On this case, Czech Republic filed numerous
counterclaims, in which it appealed on the breach of taxation and competition laws by the investor. Article 8
of the investment agreement between the Netherlands and Czech Republic contained provision — “every
dispute”. Relying on this, Czech Republic stated, that the jurisdiction extended not only to the investors
claims, but also to the counterclaim of the state which fell into category of “every dispute. On the contrary,
Saluka pointed to the nonexistence of “ratione materiae” of the counterclaim. Saluka referred to the article
19.3 of UNCITRAL rules, which determined, that filing of the counterclaim by the State is admissible if it
was agreed on through an investment agreement and the grounds of the counterclaim was not investment
agreement itself. Saluka also stated, that Czech Republic could not prove connection between the initial claim
and the counterclaim.'*?

Main issues counterclaims of the States encounter are that, in most cases, the right of an investor to
request arbitration arises from an investment agreement between one state to another. And the members of
these agreements are States, not the investor. Considering this, rationale for counterclaims under the
investment agreements is rather complicated.'”
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Great reaction followed the case Marco Gavazzi v Romania, where a tribunal determined the State’s
right to counterclaim. The point of the case was, that according to the article 8(2) of the investment agreement
between Italy and Romania, only the investor had the right to refer to international dispute resolution
mechanisms and to apply to the ICSID Center. However, according to the article 8(1), the right to apply to the
tribunal included every dispute and the State had the right to defend itself through counterclaim.'** The
tribunal’s opinion was split in two. Matter of the dispute was whether the right of the State to defend itself
included filing the counterclaim. Majority of the arbitrators believed, that the provision did not provide
grounds for such interpretation. Therefore, the tribunal could not have established its competency over the
State’s counterclaim. On the contrary, one of the arbitrators Mauro Rubino-Samartano stated, that the
provision should have been interpreted in favor of the State, thus the tribunal should have established its
jurisdiction.'?

Arbitration practice shows that the counterclaims must satisfy criteria of “rationale materia” as well as
“ratione personae”. Besides that, the counterclaim should be derived from the same disputed matters, from
which the initial claim of the investor arose, or the counterclaim must have close connections with the initial
claim."*® Tribunals indicate to the importance of the close connections between these two claims. Absence of
close connections were one of the main arguments for rejecting counterclaim of Czech Republic, which was
based on investor’s breach of domestic legislation.'*’

On the case Roussalis v Romania the tribunal stated, that the article 9(1) of the investment agreement
between Greece and Romania provided investors with the right to request arbitration against the State in case
of dispute. These provisions did not establish jurisdiction of the tribunal over a counterclaim of the State.'*®
Arbitrator Michael Raisman, who was selected by Romania expressed different opinion, stating that when the
States agree on the jurisdiction of ICSID for each other’s’ investors, matter of a counterclaim must be decided
not only according to the investment agreements, but also according to the article 46 of the convention.
According to Raisman, in the presence of the jurisdiction of the Center, article 46 of the convention allowed
possibility for the tribunal to establish its competency over the counterclaim.'”

Opinion of Michael Raisman was shared by the tribunal on the case Goetz v Burundi and established
jurisdiction of the center over the counterclaim of Burundi."” On the contrary, broader interpretation was
provided by the investment agreement between Czech Republic and the Netherlands. According to the article
8, competency of the arbitration was established for every dispute. On the case Saluka v Czech Republic, the
tribunal considered the abovementioned article and stated, that the content of the provision extended to the
right to file a counterclaim, however, in order to establish the jurisdiction of the tribunal, an author of the
counterclaim must be one of the members to the agreement and the disputing investor should have consented
to the jurisdiction of the arbitration."”' As it was noted, through referring to the UNCITRAL rules and to the
absence of close connections of the counterclaim to the initial claim, the tribunal did not establish its
jurisdiction over the counterclaim of Czech Republic against Saluka.

On the Burlinton v Ecuador case, Ecuador filed a counterclaim, in which, it appealed that the investor
inflicted irreparable damages on the environment. Grounds for investor’s claim was an investment agreement
between USA and Ecuador. After the dispute had started, investor accepted the jurisdiction of the arbitration

' Godbole A., Kalnina E., Arbitration, The ICSID Convention, Regulations and Rules A Practical Commentary,
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over the counterclaim. At the end, the tribunal ordered the investor to pay $41 million to Ecuador.'** Investors
claim was also upheld and Ecuador was ordered to pay $379.8 million to the investor."*

To sum up, there is no unified position regarding Raisman’s theory, who interpreted article 46 of the
convention broadly and formed the approach that the article 46 of the convention was sufficient for
establishing the jurisdiction of the tribunal over the counterclaims. Various authors believe, that such inter-
pretation is not coherent with the objectives of the convention."** Solution for that is to formulate investment
agreements and investment contracts in a way, that does not leave room for tribunals’ interpretations. The text
of the agreements is determined by the parties themselves. They can also agree on excluding conditions or
direct consents. E.g. determine that the right to file a counterclaim does not arise in any circumstances and/or
that the state has right to file a counterclaim to the arbitration tribunal.'*

6. Conclusion

In the last decades foreign investor protection mechanisms improved significantly. Especially popular
is the dispute resolution center established under the 1965 Washington Convention. In fact, there is no more
trustworthy institution. Majority of the States consent to the ICSID center in bilateral or multilateral
investment agreements and contracts. One of those countries is Georgia. The close connections with Georgia
is evidenced by the fact, that today there are 4 disputes involving Georgia in the ICSID Center. Considering
this, it is especially important to analyze specific stages and procedures of dispute resolution.

The paper also focused on the ability of a state to file a counterclaim during an investment dispute and
imperative prerequisites. Examining the ability of the state to file a counterclaim is relevant in the event of
damage to the state by an investor, for the issue to be resolved with the investor’s lawsuit. For the
counterclaims of a state to be admitted for consideration by an arbitration tribunal, it is important that the
investment agreements and contracts contain direct and unambiguous provisions regarding the jurisdiction of
arbitral tribunals.
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