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390mEs 53 0bxm@mIs(300L 30870o36900L. ggomgds gEos@mML 3Mbygngbznsmymmdal @339,
09boas(3 80bo PMM3g3d Yyzgmab 068 gmgLdn ogmb?gs

3sbyba sbgmns: ghomo dgbgez00, Mmomdmb 3mbgnab(znsmYMmmdal @oMmmzg3s o6 ¢Mbos gbo-
boomdgagdmoglb Mmdgmadg dbatol 0b@gmgbl. 535bmsb, 3MbynEgbznsmyGa nbgm@m3ds(300lb goa-
900369800 dgndmgds badgnsznm dgmebbdgdol dombggs, Go(s, (3bo@ns, 360d3bgmmasbas, dogmsd
Lo gnmbogns, ModEgbsm ©s0d398s 3MbBnEgb3nsmmmMdal dgmabgol batgbg dgmsebbdgdol owg-
ds. 3m399mm d93mbggzeda 8d30Mss, M3 Mabbdmdal Bydoymammdommdal gmgdgb@o o6 ombg-

85 Bo@dodzomo 6., badsFmmmnsbo dgmebbdgds, Hmam(z 8gmns300b gongnMo MEMm3gmdolb bagggdzgmo, ,,a30b oem-
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dmadL, Moz megabygsema s0hgzebols 3(106(303056 5Mds Mbbggmsdn. 83sbmab, nMmgg3s bydoymey-
mmdomnmds ©s 033900905 0dymgdal 3m3gb@o. 33 Labolb dgmobbdgds o6 3sbybmdl dbsmgoms dmem-
©0673bs 8 Mz30mad3mEM33930L 0689MgLYdL. s3gbsw, Abaszb dgdmbggzeda 3Mbgngb(sosm MG m-
30l EoMM3g3938 oM bms 35dmabzomb bgdosymmmmdommdabs ©s dbsfmgms mgomasdm 33g30L byem-
yma3s, Mo@adb 0o1dzgdgmoans dgmas300b 3Gmzgbol 3Mab3039d0l Mammgdgmymess.

bgImo 5b0dbyymnEsb godmdmnbatmy, mgamasdm33g30l, dgosGmmal bgo@momymmdabes
5 3mbxnegbznomummdals bado doMomswn MaMgdamads Mol MYMMNgMcESIM 30 dMmo Mmogo-
LydYMgdgd0, MMAmgdos Igns(znsl 506[)0%@360336.89

03039 @MmL, 860336g9cmm35605 0bgrym@Iamgdal dmzgsemagmdol dgbBmmagds, oy Mbgdmdl
bgmymgalb LogMmmby. bogddgdy ,GoMabmgn gomogm@bool MbnggMboGg@nl Mgagb@olb babssc-
30093" @o@a0bos, Mm3 dgmos@m®mb dgadmgds 3Jmboglb @edme 0gdgmo dmzamgmds, dgo@ymdo-
bmb 39Lsdg 306MgdL LogGmbals dgbobgd. o3 Logdgbg 3mogb@&ds Gbogmemmal godboms 3qbsdyg 3o-
0L 333mgmmdol bayMgomolb dgbobgd, dogmed Moashb 33mMbsmmds 3mbygnwgbznomu®m babosomb
3&9Mg0s, BLbogmmmads o6 5(36mds 3gbadg 30Mb 530b MaMdsDdy. dgEgase 3mngb@&ds dmgmes sos-
dosbo, gobo 933mgmmdol bLy@Mgomo 356 Bbogmmmal 6006@(*).90 LobodsMomb asbdomM@gdom,
00968 0g0 (30698500 3ofmabmgol LyMombdrmo GabognMo ©sD0sbgdgdals ob 333mgmmdals Mabgal
5Mbgdmds 530LMgdL b3gznomabBL dmgomagmdsl, gosgmmbommb bogoMaymggn dbbggMdmon. dmo-
3560 0gm ob o @, Hm3 Mmams BLodmmgMadgg@obs s 353096 0L YHMogHmmdol 3Mogomg-
309, 0bg 3Omxgbomo gmogolb LEGSbEIMEG o Sbodgdbms GLogmemmal domgdymo 0bgmmdsgoal
3539536980L dgbodmgdmmdsls. sbsmmmgo®o dgogaol meg30086 s30mgdabmgol 360336gmmagobas
bogdgdn Bamdmmagbomn sMaMdgb@oznal aodmygbgds dgmns(300b @MMLY(3. dgbedsedabaw, gb go-
Imomgds 3mog3oMgdl dgmos@mmabmzol omgdsb s 3m@gbnnMom gomsesmRabl bogmsb-
cogb.”

Mmaméz Bablb, goM3399mo 30653mgdgdol MH™L dgmos300b 3MbgaEgbnsmuEmmds 3Mgge-
m0Mgdl, Jogad oMab 398mb3zg3980, Mm(3d Lb3s maMgdmmads (dsgsmomsm, 0bgmm8omgdol bogs-
m dmzomgmds) gamm 3g@em Mol ©a(330L aMbo, 300060 3MbBNgb(30smEYMa nbgm@ms(3ns.

5. 3mbgnEgbnsmyMmdnlb 3Mm3zg30b nyMapaymao dgogagdo

30B63LLgJEMG0 808sBmsgl 3mbnrawgbz0smmG™m3al Bgbobgd BobobBs® Jgmsbbdgdsl.” gL
dmbgdM0g0s, Moash 3MbgnEgbzoomm®mmdal wo330L ®edsGgdoma gaMmabGool dgbeddbgmac
36od@0godn oMo sxmM3gdgb dgmabbdgdsl. dgbodsdabow, 3Mbxrombznsmnmmdal o335y
bgmdg 3O mmgdal s©gds ghm-gfmo bgMbos LanMdmmgdol NdHNYB3gmbsgmegsm. 3 dgdmbggze-
do 3bomggdo bymdg3Mmadom s©aqbgb dmzamgmdal, oo d0gM asoymgMmgdamo 0bgmmBs3ns o6
3053¢903b6mb. dbomg 3MmbBngb3nommMdLL n(393L 9™ 030Gm3, MM3 3obmbn sgom©gdymadl,
5653900 0308M3, MM EogMbbIs 3Mbrwyb(z0sMEm™Mdal Qo(33ob.93
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Protect Mediation Designing a Mediation Privilege Standard to Protect Mediation Participants, the Process and the Public
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2 Rabe C. S., Wode M., Mediation, Grundlagen, Methoden, rechtlicher Rahmen, 2. Auflage, Berlin, 2020, 25.
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08009bs©, dgns(3000L EOHML 3Mbxoyb(30smNAmMdal bagydzgma dgadmgds aymb Gm-
amé g bymdgzmmgds (bsdgmaszom dgmsbbadgds), aby 356mba. 535Lmab, 3MbxawgbzosmuEm-
35 dgadmgds gxndbgdmogl bagHom Bgbgdbs s badsMmmosbmdal 3606(30336[).94

3700038mM3> 9brs Bosbsmabmb Ibsmggdn, M3 oo dgmansznabab s dab damds dyb-
&> 336LabdMzMmMb 3MbgnEgbnsmNMmdalb dmJdgmgdal GiMamagdn > LEMMI© g503dMME
3Mb6x300gb(305mnAmdal 360d369mmds. 38539 MML, o9y 3gEos@mEn Ramormmoas dgmosz00l
LBogmgdal, 33mg30L 96 Jggobgdol 3Gm(39L380, dob ggemgds 3ge0s(300L BmMbBsBaemg Lndagd@os go-
Bomdols 56mBadgGmdal a(330.”

3Mmbx30gb(30omnAmdalb ©3MM3g33d dgndmgds a53mabgzomb  Basbal 365DmIyMgdal
dmabmzbab BsmImImds. 3@ qLBomo ob bmM(30gmmgds Ladmdsmadm 3obybobdaqgdemmdals bm-
3500 baggmdgmgdals Babgozom, 0dbgds gb LabgmdgzBmmgdm o gmad@ndo bo(ﬁﬁoqm.ge 3mbgo-
©qb(300mmmMdol 3M0b(3030 dgndmgds osM@gomb 3908 mMds, Jbsmgqdds, 3Gm3gLob Lbgs dm-
boBomgqdds, 05603dMMBmgdds (obogdgdmmgdds) s LEGsgomEmadds, MmMImgdors BgE0dGMMNSL
3d135md9b. dgLodsdobaw, dom dgadmgds @og30LHML Bosbal SBsbMONEgdal Imzamgmds gmad-
&0 3obybobdggdmmdal, LobgmdgMnmgdm 30Mmdgdalb dgnbEnmgdmmdabs ©s Jmbgdfnga 3o-
Lybabdggdmmdal dgbabgd bybgdal 80b3@30m.97 LodaMmomgdMogn ©a(330L badyamgdgdo dgadmads
3m0(303090L baMxqdolb 9bsbMONEgdsL, LadsMmmnsb 3mM33gbLaz0sb, sgM3sGNLY s gmns@mmal
3mbm@amb, sbggg, 3gns300b BamImgdabs s LadsMmmgdMmngn @s330L badysmagdgdobamgals do-
BoGogz0bob 3oBgmem boGggdl.”

53 d93mbgg3do oabaMmamadamds 1bos 3@ 30(3ML, MmM3 3gEosznalb 3Gm(39L0L 3mbBsBamgad
(8g0s@mmn, dbstg, dobo Bomdmdsagbgmo, 8gLsdy 306Mn) EISMMZ0d 3MbgoEbznsmuMmmds. gl
333m06393L 38 30(3900L 3gdEbgdsl, Mab Laggmdzgmbgz 3obybobdggdmmdal gsd8mbamazba dg-
©05(300b 3mbBobomgl ©ag30LMgds 3B 30(3980L G30Mmn, M3 dm(3gdynem Jgdmbggszsedo sMbgdmdos

363006300 EBmdab 9drmmaals bsdsBmmgdGaga baemdsgmo.
6. 3mbgx0EgbEndmYAEmab JgdmyE30Lb 356mbab3ngMa Bnbs3nmmdgda
6.1. 3mb0gbznd3mNMmmdalb MgmsGoya bsbasma
80005(300L 3Gm(39b80 BoGBmgBmma BgdabBng@n 3mBBo e300 JmBREIBEISMmAGNS, 36HES
030bs, Bm(zo 0begmBAsE0s 3o6mBom 3ocaomabBabadnm 308mbsmal 3g3mbagagdl 3069 mm36y-
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mabBobs g3mm3mmo pofMgd@&nzol dmmbmazbgdao @s sbsbs 306mbdn 3mMbynwgbznsmy@mdol bymym-
3oL mgg0@0dszool Baambaagai’m.mo dgbodadoba, 939350 3obmba dga(sogb sbgor Logyydgmadl.

3Mb6x300096(305mNAMdalb 3(330L YBmMYds 3655 3BLmENGYFMa. 3503390 goMgdmgdyg-
30l 3Mmbgdmdabols bomgl ob gns@mmb dgndmoas go87gma36mb 3mMbgngbznsmyMo 0bgmmads-
(300 306, Mm3gmoag 3OM39Ld0 o6 IMbsbamgmdl, doc dmEolb Labsdsmmmm asbbomgobsl, ab-
BmA353006 J0dbMEgdmol ®sbbdmdal gsMgdy. 3MbxoEgb0smuEmmdol @so330L dmgamgmdal
3gbe30L 353mbs 3mobgdal @sbsdmmgds 8gwns(300b EMML ggmdbgds Labgmdbogmgdfng 3meo-
&03ob - g0s(300L EEML gogmgMgdamo dmangmmo 0bgmEmds30s Ybos gosg39L dgbadadol m-
356mgdL, Mmam@nzes bLodsMmommsd(3o30 MMasbmgdo o6 do3d3ms 3gmomemgmdal basggb@&mado.
53 3g8mbgg35d0 8bamggdl oM sd3m Jgndroazn MEBmgds, aosbyzn@mb Lsznmbgda doMowmsew ©s
3mMbx0@gb30oma®m Laggmdzgmbg. 3MbxoEgbnsmuEmmMdab @s(330L dmzemgmdals bybdn gomamg-
30 ©odm 30gdmos 08 bysmm(gd)dg, Hmmadbsg dgodmgds gb Bmzammgmds 36360}@3b.101

Log3g abos, M3 dgeasznab 3MbgnEgbnsmNAmMds 3633 S3bmmmu@nMa bsbosmab. 3339
Mmb, dgEnsEns 36 9brs nd3gb bymdymaon (56 ©33633537) Ibsmalb moaaabbgﬁoQ.102 dg0s-
300L 3MbR0Egb30s ML SELmEYEG MG babosmo M3 3dmbmms, sbsMmemgdymalb 068 gMg-
Lgdo (3390 EIMARgdMEs 3gEns(300lb 3Mm(39L3n dgmmg oMl sMs3gmnmbnbnbngfmgdobsl.
0993(39 500930050 MBS 3obobomgdmmgl, M35 3gEas300 3Mds Bs3g@nmo s bobdmgsmmgds nb-

MO0 gdmmos 3gasznol dgbobgd, Mo bgmb bymdl dgmanszool dodstm 6(9m60b.103

39005300 EAML 3m3Mb03o300L 3MbREEb3NSMNEMMES (3OS Jgmas30530 3Mogomgaon-
900L obdomgdom. 530l Imbabssmdmgggms sdMom, gb dgadmagds gbnbosmdmgagdmogl @gdm o=
Bome 3606(303L 3o8gdg0Gg0mmdabs s 3Gm(39bgdd0 Lobmasemgdal dmbaBomgmdal Bgbsobgd. '
3590005693 mma g gdal mMasbabsznal LogMmedmEmabm bagsdmm Ladstmmalb 3m3aboals dgns-
300b Bgbgdol 3g-6 3bemol Msbsbds, oy BbaMggda Lbgs Medgdg o6 dgmsebbdgdemmab, dgmns(znsl-
056 0839330693490 yzqgms 0bgm™mds(30s, 3sc mMab ImEnggdal Bgmebbdgds (o sbgomo dgoao),
MBs 0ymb 3MmbBnEgb(snsmMam @a3mn 03 306gdol dngM, Mmdmgda(z 3geos(305do dmbsboemgm-
396, 3oMs 35dmbs jmabn 838mb333360bo.105

39005300 dgbobgd” 396mbab 39-10 dgbmol dg-4 396G ©oEagbam dgdmbzgzgdda oy
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35306 LonEYImmgdol ©s(330L 0bEgMgLo(s nemobgds. M¥yd(3s, 9 (36mdos Landmmb dggmmdg-
mob 6gds, gobomgamabbobgdgmoas mdogd@ Mo 0b@gmgbn, Gmam s sbama dobd@edo. bandmmb
do@omgdgmon abg Mbws Imag39L, HmamE(z Lyndmmgdalb basmdsmm bgdsl yzgmadg nucm dgg-

Lod5dgds, 5b abyg, MmamM (3 MocMgHmo JMMYJG N ©S MOSEYYMO 5©5T05bo amndGUMQo.ms

6.2. 3mbgnEgb053mYAmMdalb dgdmyw30b Igbsbgd Jnamdgda bbgswsbbgs 39y5653a

396356000 ,dg0s(300L Jgbabgd® 306mboor oEagbamos, M3 dgns@mmbs ©s dgnsznab
dmbobomg 8bomgqdl odzm 3mbxromgbznsmnmmdal ©o(330L Imgemgmds, o9y gsdmbsjmobo sMss
396mboom ©8d39899mo0. gb Imgzgamamds 3M (39 dd Y39emd 0bgmM@Ts 305Dy, HMBgmoa(y bogdnsbmdab
356bmE (309 gdobolb 3g0s@mMEM3s doomm. o9yd(3e dgadmgds godmafozbmlb 83 dmgamamdals dgb-
B gds, 09):

1. Bombgymo Ladgmosznm dgmabbdgdal dobssmbnl asdgmezbgds s9yzomgdgmoas 83 dgmsb-
b3gd0b gobbabmM(zngmgdmae 56 ndymgdoma smbmagdobomgals;

2. 0bgm®3s(300L g537036985 s(30mgdgmos YBG™ 3MomModg@nmo Labgmdbogm dmemo-
&030b (bagomm bgbngn), 3sm dmmMob 35306, Mm(3s gb LogoMms 03 LogMmbolb Moz sbsznmgd-
Mo, Mm3geog 853330L 3gmomEmgmdsl ¢39330M@gds, b 5s30560b Baba NG o9 Bbodozymo
bgmIgnbgdmmdal LyFombDamo basbolb sboznmgdmac.

3. bogdg gbgds gogd@gdl, Gm3mgdas Labmasomm (36mdomas 56 sMss 0dwgbow 360d36gm-
3960, ®m3 (3990 0gmb Jm6%0Q36800Q36m60.107

39005(300b Bogo30Mgdnmo 8@ Rsd8mmzmal 336mbom gsmgzgsmabbabgdym 33dmbs3emo-
Lgdl, AmEgLys gb 3Magznmgans 56 3M(39mEYds LobymadBogm 3mmo@ngalb dadgbam. gb 3odm-
bogmnbgdo dma(ze3L ©@e30060L Lbgmmgdcmng ©abD0sbgdgdalb 86 domomdal 3933390 ©65354)-
mab 3ndoMol, ©absdaymal @oggadgzol ob howgbol d0Dbom godmygbgdmm 3m3nbozs(3090L, 3Gm-
ggbommo g90s(30M30L 36 5SMOLBMEMO 3Mad@n3nbs s domsemmdals 8@)30@36‘3@363&).108

23bEMomnsdn 3MbREIb(30MEMMAs sfds 356356 gdmman. bBobsME@gdo nmgsmabbnbydl,
3 3g00@™MMIs bgdosgmpmmdom oM Ybws 3o¢dgxmszbmb domgdymn 0bgm@mds(zns dsb, gobes dg-
©05(300L IboMg 5085, 0bRMMIS(300L 30¢magbgds abadggdas, Mmss: (1) bsMmggde msbb3wgdnsb
sbgo 333y9ms36935Dg, (2) 356mba 533L Imambmgl, (3) nbgm@madszns, AMImab 353gma36505(3
LagoMms, 3655 ngbGognnMgdswmn, (4) s 3GLYdmBL 3©530560b bagmibmab 56 YbsgMmanbm-
980b bgemymagal Mgomuo 56 3m@gbonmo Lagmmby. b 35dmbszmabgdo amgamabbnbgdl dg-
©05GMMob 0Mooe s LodmasEmgdfog Imgamgmdgdlb nbgm@mads 300l godygmsegbgdody asm 339~
Mo 330Mg3mgdgdal sMbgdmdabsol. md3e Igas@mmMabmgal gmm 3GMdmgdymas bobmgswomgd-
%030 8mgomgmdgdol Bs®8mdmdal 8m3g680L 356bodmgHs.

LogMome, dgos@mmal 3MmbxrnEgbsnsmymmds Mgammoaomegds 3obmbom ©s Labadsmemm
369(39096@900m. LGsGNGgd0 3Mbgdmdl 3EoBgdol 1dg@&gbmdadn, MHMImgdbsi ogdzo Lobodsm-
omm 39005308, 0 dbgon Bgbgdo o6 MLgdMBL, Lobsdsmmm 0ygbgdl edomabbgdal gL,
Bomd 3305694308mb 0gocMdgdl o9y ofs 3mMbgngb(30ommmmdal so330L bLoMmggdgmo 8omgdemo nb-

106 booEM3mmb 8gmmdgmbs s 388oMgdgmdyg 0b. donbn Msnbomm 3. mb, 3oMown bonydmmgdal bggHm ws do-

Lo o330 LadoMmmMdmbamdmgdals 3Bm(39Lb3n, dogns 3. (Bmamgdbgemn), md., 2014, 49-50; Meiss Reinhard W. von, Die

Persdnliche Geheimsphdre und deren Schutz im prozessualen Verfahren, Diessenhofen, 1975, 33-34; dogoo 4.,

bodmgomsgm jmegdLob 8g-18" 8gbmal LEGNJG PGP0 s65m0Dbo, FJaMbsmo ,,dsGNmBbogHmgds ©> JobmBa®,

N1, 2020, 58.

Mediation Act, 31 August 2015 (Federal Law Gazette I p. 1474, <https://www.gesetze-im-internet.de/englisch_mediati-

onsg/englisch_mediationsg.pdf > [04.01.2023].

198 Johnson D. P. Jr., Confidentiality in Mediation: What Can Florida Glean from the Uniform Mediation Act? Florida State
University Law Review, Vol. 30, No. 3, 2003, 492.

19" Noone M. A., Ojelabi A. L., Ethical Challenges for Mediators around the Globe: An Australian Perspective, Washington
University Journal of Law & Policy, Vol. 45, 2014, 169.
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BME35(300L godymsgbgdal 3m@gbz0® basbl. gbss (36mdamo 9.6, ,3043mE0L 8gLBEL" Lobgbm-
©gd0m, HmImomsg bgdnbdogmo 38 30(3909mgds, Mmdgmas 3MbBnEgbnomYMmmdslL sMm3zq3L, b-
5 d99b0d5393mEgb MM 3G0E g0 dl:

1. 3m3xb0 35300 YbEs ©ogRYdbmb 3mMbromgbznomuEmmdal o(330L 3Mnb(303L, Moms dormg-
d9emo 0bgxgm@M3d(300 o6 go@ag39L Lbgsl;

2. LonEYdmmgdalb (330 d(30mgdgmo b nymb dbsMmgms dmENb YHMogHnmMdalb Bocds-
&gd0m bocdmgdabmgal;

3. dbatrgos dmEal FMm0gHomds sl abgmo, Hm3 Ladmasmgdsd Nbos on(33sL;

4. 0bggm@3s300b g989o36580L5L 3MEbz0Ma Dasbo Mbws omgds@gdmmgl Latagdgmb,
mdgmo(s go37magbgdemmdal 8m333360.110

dmmastgonl dgmos300b dgbobgd 396mboom asbbsdmgMmmmas, Mm3 ogoLbmab ©s393306d4-
0 Fmadams3gdgdo 3mbxnmgbznsma@ns. 3gmns300b 3mbobomggdlb ggemagdsm 8gmnsznals 3Gm-
(39bd0 BomBmeagbomo yzgms 3s693mdal, Bod@nbs s m3Mdgb@ ool 3mbgawabznsmuMmmdanl
(335, 935L0b, 3MbBoEbznsm MMl dgbrogs @ondggds, oy 1. gb oyamgdgmos bob-
beobbadamomgdmagn badsMmsembamdmgdobmgal 96 bLadmasmmgdmogo bgbMogol ©s(330Lbmzal; 2.
9L o30mgdgemas do333ms Lom3gmgbm 0b6@gMgbgdal M dHNME3gmymzabomzal 96 s@sdnsbal gbom-
mma0nco b godoineo bgmdgnbgdmmdabmzgal bosbo 3nygbgdol meg0wsb s(30mgdabmzgals; ob 3.
LodgEoszom dgmebbdgdol dnbossmbomss gsbbodmzMmn nbgmmMdsnal gsdymegbgds o3 dgosb-
63980b gLoLEMmgdma 56 ndymagdoon oqbﬁmﬁgbnbm30b.111

6.3. 3mbg0gb05mYMmdal Igdmnw30L ILIZ393M0L JoMmaryyma Imegemn

LogdoMoggmmb 30bmbocs ,3g@0s300L dgbobgd® 0cmzomabbabgdl bgdmo bomdmmagboe ao-

Im(3000mgd5L ©d JMbR0Egbz0amNEMdal dgbrmmmazal 3odmbszmabgdl, myde, Lbgs d39969dab-
356 g56bb339800, Joma Imwgmo gndbgds JgbrmM39d0L FoMomm BMgb.

6.3.1. 3mbgnE9b(303mYAMdab Jgdmne3z0L 333mbs3mabgda

6.3.1.1. 3©530560b LogmEbmab 56 %363MMgEMMBab (335 56 M330bgmgdab 56/
363LAEYmBEmm3zbal Layzgmgbm 0bGgMgbgdal HdMmYbzgmymes

396mbab ,3g005(300b dgLobgd” 8g-10 3mbema ¢dgz9dL 3Mbxgombznsmnmmdal dgbrmwgal (mg-
3080353050, Bog@MdMoz500 396mMbgdgmn 3mbxnmgbznsmnmmdal dgbmmmazal doMggm bognd-
390 59MH0056793L M80g60d7 st gMbsBn3sL. 30z Mngdo, sbgm bogmdzgmb dgodmads J3bo-
b 5830560L Lozmbmol ob gob3MMgmmdal ©o(339.

030560L Lozmzbmy gobobomgds Mbgboglh LadsMomgdmoag Lozgmgm. 8obo bgmymas 3o-
bmboommazgges 35d0b, Mm(3s 39b6mboo o6 ©sndzqds bbgabo Logmzbemal 33@0[‘)30.112 Bod@mdMn-
3900 359600569890 gc550L MEAsbnbs(300L LogMMEdmEabm Logogmm badsmmal 3mbLomazoab
Babgdoma(s o0sMgdmmos, MmM3 3MbxynEabnsmMmmds dgadmgds somrmgglb 03 dgdmbizggadn, oy

9L o 30mgdgmos 5530060l g6IMMgmmdalb dgbsmhybgdobs s Logmzbemals goggoboﬁﬁgBoQ.”3

0 Gibson K., Confidentiality in Mediation: A Moral Reassessment, Journal of Dispute Resolution, Iss.1, Vol. 1992, 34.

" Article 7, Mediation Act of Bulgaria, State Gazette No. 110/17.12.2004, <https://www.uv.es/medarb/observatorio/leyes-
mediacion/europa-resto/bulgaria-mediation-act-2004.pdf > [24.12.2022].

12 ok, Werthwein S., Das Personlichkeitsrecht im Privatrecht der VR China, Berlin, 2009, 65-68, 165.

13 UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,
New York, 2004, 27; doocnsdgomo 0., Jmbgdfngn ©s3960L a0s6943980bob 3mbgowgbzoommdol wa3g0lb
BoMamgda Jg0s(30080: Bgommds s 308mb3z93980, guMbaeo ,,badsGmama s Jbmegmom™, Ne21, 2022, 104.
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530@m3 5b0dbsoggb, Mm3 Ladgmnsznm 3M3Mbozd(30d JMbROYB(30omM NS, 353653 go3mbsmab
dgdmbggzedn @sndggds abgon 0bgmmdsznnl godgmsegbgds, MHmdgmoa(y 30bsb3ndommyyma gsdmo-
496935 056535 gdMngn §390980L @ogqgadzal, Ro@gbol 96 3oL I(3gmmdals, 30dnboMmg ©sbsdo-
MemgdM0go bogdnsbmdol sdomgal ob domaomdol d¢jomoals 30600

535bmb, 1360d369mm3z565L0s ggMm3mmo afmgd@ogs 2008/52/EC, Gmdgmoacs 6936 J394698L
530b6MgdL dmgomgmdal, dgns(300b 3MmM(3gbo nymb 3MbBnEgbsnsmyMa Mmame s dobo dbgmgmm-
d0b, 0by @abEMMgdal 98gas(3- 3MBBo®IbNsEm MMl dgdrnE3ol gMo-gmmo Logmdzgmos,
M35 3MbGnEgb30omMo nbgrm®s(300b go89mo369ds s30mgdgmos: dgbodsdaba Bgzcn Labgem-
360ggmb Lagscm 3mmodozob M3msegmgbo nb@gmabobmgol, dom dmEnlb d53d30L Layyzgomgbm 0bdg-
9bob abaze390, 96 s@sdnsbals BLndmemmaoy@o b BabozyMa bymdgmbgdmmdal MbEONE3gmbe-
Yoo 1

3Mbx0©gb300mNAmdal dgbrogsl dgadmgds Lagymdzmon @ogEmL 3Mbrawgbnsmymo
0bg3m®3s(300L go37mogbgds 96 IbmmmE Mogz0obPmgdal 96 Magz30bYRMmydabs s sEObENmbrmg-
bob Lo zgmgbm 06 gMgLbgdal abozoze. sEMobENmbrmmgbom dgadmads Asnmgammb oo, Gm-
8gmbacs 18 Benob obogh 56 dommBgg00."" gl 398m80BsMgmdL 353830 MBmMgdscms Jmrgdbows-
bo(3, 30bo0@sb 18 Brmadwyg oEmobMmbmmmazsbl 3obmbo Mbmwagdl 60333b.117 353d30L Lo zgogbm ab-
&9c9b0b sboagbow LbmMgw o3 3mEgdLom Nbrs 30bgmddm3sbgmmo, 30650056 ab aob3omME o3l
md 353d30L Layyggogbm 0b&gMgbgdlb asbgizmnmzbgds 3gmom@mgmdal, QLogmmbmgdalb, §sb-
3B gmmdal @s(330L, gobsmmgdal, gobgomamgdol, bbgmdmag s bbgs 0bBgMgLbgdl, Hmdmgdbs(s
3M0mEM0Gg@Nmo© 3sbbodmgmogh 3dmdgmon, 3obmboms s 653d30L nbrogo@msmuma dobsbosmgd-
mgdal dgbedsedabaw, dobo 3mbsboemgmdoms s sbMab 60m3og0b606360m.118 03039 3mgdLol 3g-5
Inbmo 50g96L, HmI ds3d3L @mgds 593L, Fobmob s 3ogdamgdamo 6gdobdogHo asmsabygzg@nmg-
30b dogdol @AML 3oMmse@qgbmds dngbodmb dob bowigmgbm 0b@gMgbgdl.

3MbxgoEbznsmnmmds s LB 0adsdnds(300L EIMB398mmmds 0l 3nb(3039d00, MMImgdocms(s
O3NS 3MILEMMBmm360 s 3obbsgnmmgdyma 360d36gmmds gbadgds sMdLOYmMBmmzsbms
356600q80bs s dgns(300L 3MMaMadsl. Gogd@mdMmagsm 3gwos300olb 3Gm39Ldn 3mbaboeyg 3nfg-
3oL 0bpngnsrmEn doamds 8365ds39 IMbaMnbadn Ybos gudbgdmogl sednsbms doMs-
0 3mbs(393960L 3MmbBnEgb30emmMdal s byma dgyydammmlb 3mbamMmals 3M0dabsmaw bEoadsdo-
‘boeoob.”g

39005300, Mmammz bgbo, d53d30L Logyzgomgbm 0b@gMgbgddos, Moash ol gbgds mgomge-
M 339350, 6gdogmepmmdom dgmsebbdgdgdls s dgnzeglb 3dmdmgdl dmmal agol dmBgbmoggdsl.
35333980L 1398 gbmdobmzgal Lobomggdmms 3dmMdmgdmab HMmogHmmdals gog@mdgmgds domo aob-
JmE6069d0b d93wga, o gb YLagmmbmes 3dmdmgdabs s ds3d3930bmgal; 3goaszns dgodmagds
0ymb ©ag0b go0056y39@0b Layzgomgbm bodmamads, HmIgmoay gbdomgds Fdmdmgdl dgomsbbdgdol
30mBg30L. Lamgabm dgmns300L BmEgmMa bEGSbLsMEgda dgo(393L 3MbiM &M Babowawgdgdl,
09 Bmam® gb3sMgdnsb dgmas@mmgdo 3dmdmadl, Loyzgogbme g3odmaygbmb 3goaszns 35338300
Logy3gogbm 068 gMgLgdoL obLs(zeg0@. MMd3s 0boba bo@b o6 MdgMab as6dmMbabgdall dgdga

" Tetunic F. L., Act Deux: Confidentiality After the Florida Mediation Confidentiality and Privacy act, Nova Law Review,

Vol. 36, Iss. 1, 2011, 83.

Directive 2008/52/EC of European Parliament and of the Council, 21 May 2008, <https://www.legislation.gov.-
uk/eudr/2008/52/article/7 > [15.12.2022].

bodmgomogdm 3mmgdLab 8g-12 8bmal 8g-2 bsbagmo admygs LENEMBrImMzsbal o636 gdob.

17 3533830b ggxmgdoms 3mwgdLn, 3g-3 3qbeal ,,0“ 396480, 20/09/2019.

18 3533830b ggmgdsms 3mwgdbo, 3g-3 3nbmab o 396480, 20/09/2019.

dogmogodgoemn d., sGabEMEBmmmgobms gobMngdabs s Jgmosznal 3MmaMmsdal LobbrobbsdsMmmgdmngo,
36080bmmmang®o o gbogmmmangmo sbdgd@gda, md., 2013, 41.
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smbOb 393398L (8sgomoma@, ghommdmoga 3gnMmzgmds). gb gosbyszg@nmgds 3dmdmgdds mbwos
d00mb 3gns@mmobs s domn 3MAggmgdals Qoaboﬁgbnm.uo

dmEgmnco bGobsME ool dobgwgzom, 3 BmMdom dgosGmmoa dndsormoas ndomjgb, MHmA
Bosbaemabmb 3dmdmgda, 3madomb nbgm@mas(30s 353330L 30630056 gdol s LobafMggdemm Lodmaos-
mMgdMngo Mabymbgdol dgbobgd. obabo goMommmdgb, Gm3 dgonsznolb dgmgasm domgdymo o=
ol g9a33580 3godmgds dga3e3mgL 35333006 s@aambasdymemoabs s gosbyszg@nmgdal domgdol
3obmbobdggdmmdal dgbobgd dgbadsdal g@omgdl. gb 0bgm®mas(zns dadaqgdl Fdmdmgdl, gsbabo-
mmb 50DME0L g9a80L goabgogal o30mgdmmds PMmms 3obdagmmdadn, Momasb ds3d30l aob-
30056980b LagnMmgdgdo 0(33mmgds, sbg3g, boMoanbmb domgdyman dmbs(393gda 3Gm(39Ldg dmBdo-
30m0 ©3930b 3503boBY3g@sw. 2" 585b;s6, 353330bmg0L BoGBmBsmagbmal ©s60d360Lsl Jobsb-
3gbmboos, 88 LggMmdo L3gnemadgdmmo s3mM3sG0 RogMmmlb 3Mm(3gLbdn, Maash 356 o(30bL

353d30L 0b@gM5Lgdal o330L L3g(30x03MM0 Magabymgdgdo.

6.3.1.2. Ly3gEns30m AMMnggdab BadEab LoEsgmmads 3b Nsmymeys

396mbo ,8g000(300b dgbobgd” ©d3zgdL 3Mbxrombznsmnmmdal b mwael 3odnbs(s, oy do-
0gdmmo 0bgmmdssnol aodmygbgds s9y30mgdgmos badgmosznm dmMogagdol Bogdob ©sd@303g-
3obmgol, Bm(zs BgmMg BboMg 58 Bod@b bosgmm brab 56 mefmymal 8sb.'%

200480l y3gems dgdmbzgzedo dgodmgds 3mbgngbsnsmn@mmdadg @mamab ogds dbsmgoms dg-
»36b3gdol Logmdzgmdyg. omdze gb ymzgmmgal doMmBogo oMss ©s RBogds 3ombzgdo 0dsdyg, 306
b dob3gLb ©96b3Mds (o3LEMYgdBs, 306Bs, 3063 Fnsbm@s 0bgrgmM@mBs(30s, 09y 0356, 30b(3 obo-
by gdmmos @mM31396@g33dn) s MBLAMS MBS nymb 83 3oMs@ godmbsodmma o bagmemabbdgaa(s
dobomgdns. sbgzg, obLOEaqbos, aLEd3qd0s MY) M S MMame dgodmgds 39dmamdda MsbbImdal
359143905, o9y bagddg gbgds 3MbGNEgb3nsmMEMbady Mol ddsl, ob Mbos s0bsbmb dgoosznab
Mmb 3m3bsEgdgm s bgmdmbBgmam dgmobbdgdal ©m3n396@ 30, HmImomsy asdmba@mmaos
®56b3Mds 035dg, HM3 Jormgdymo 0bxrm@szns dgadmads godmygbgdmm 0dbglb 3@ 30(390mgda
35603399 3930b39398d0, 56 mEngg dbomglb LML 0dol G 3n(390s, M3 Imbrs gnszoal 3Gm-
ngan.123

39005300 ML BoMmImgdma dImEadoms3gdgdo 3mbgoogbznsm@ns, Mol godmz Moyy-
m0d baol FogM 08 0bgmEmds300b 38 30(39dMmgdsm Batoanbs, Mmdgma(z dgmns(z00lb 3Gm(39Ldn
39005&™MM0b 86 5@3mM35E&0L 335G dMPngM 3mJ3ggdgdL (go0s(30masl) m3o3d0MEgds. oryd-
35 LabadsMmmmd dgadmgds doommb sbgma 88 30(390mmgdgda 930N gL dgdmbzgzedn 353anb, Gm-
3o 0bobo LyMomDHm 6o gdl gbgds. Fsgomomom, bLogddgdg ,&o3mm3Bo mg396dgManly
Boboomdrga '
5 390005@mMab 365 356mbngfn dmddggdgdal godm. dgmns@m@mds Imambmgs 3ol Bobssmdwga

Bofagboemo bamhgmol gobbomaalb 3MmzgLbol dgbygg@s o6 dgdoxgsdgdgma gowsebyzg@nmgdal go-
dm@obs. BafMgmanbs 3@ 30(390mmgdgdo, MmImgda(z 3geos300b 3Gm(39bdn ImIbosG BogBgdL ©g-

9fo-gemo IbaMyg 9383039005, MM Jgmabbdgds Bodmznmon o6 ngm s@3mM 35 gdabs

GomMae smbgMms. 0gm @ogs 83 3@ 30(390Mmgdgdal obadgzgdmdal memdadyg, mvydze bodmemm-
mE 50sMgl, G®m3 3@ 30(390mgdgdo ©obodzgdse Rsnmgmadmms aobsbowgdal dbmeme bsdwgo-

120 Schepard A., An Introduction to the Model Standards of Practice for Family and Divorce Mediation, Family Law Quarterly,

Vol. 35, No.1, 2001, 18-19.

12 0gdag, 19.

122 »09©05(300b Jgbobgd® 306mbo, bodotmggmmb bs306mb3mgdmm 3536, 89-10 3xbema.

2 Hardy S., Rundle O., Mediation for Lawyers, Australia, 2010, 192.
124 Tupoohi v Lewenberg (No 2), 21/10/2003, VSC 410.
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mmdob 80%6360[)0730[).125 9L 035b (3bsymaxL, MmM3 Lsdgnsznm dmMoggdal sgdo0 ghmswgmmas dg-
®obb3gd0L Bog@0b oboEsbGyMgdmaw.

6.3.1.3. 3g03(300b 36493539 dgens300b 3Gm(39L3n g53bgmomo nbgmMmds(300b
3°939336980L 3mgzamgmdal 36ALgdmds

39005(300b 3Gm(39b3n BboMgd dgodmgds go@&ymb nbgmMmas(30, HMBmal asdygmagbgdals dm-
3omgmds 3oL ag30LMs 3gEns300b sbYds3y. dgbadadabaw, 3MbgaegbznsmuMmdalb 333330
bmM3dgd0 56 35dmayqgbgds 333anb, Mm3s baMgl g35mgds Ignsznab 3Mm(39Lalb E36Y9d3d0g
6330LM0 35mEadnmgdab JgbAyemagds, a553ymogbmb ol 0bgm®mdszns, GmIgmoaz Bgwasznal
Mmb 3gmeg Abatgd dgo@ym.

domamos, 33 39dmbzg3zs3n dgens(3053g 6363Madzs nbxym@mIs(3nab 353gma36930b 3m-
33mgmdd, dogMad gb 0dob o6 60dboglh 3MbgBaabznsmYMa nbgrgm@mds(z0s LEYmo© Mbos nymb go-
035(3939m0. 396mB3gdgmon dommomgdl, Gm3 sbgmo nbgm@as3ns dgndmgds 3339ma3bwglb dsog-
LodsmuMae dgbmyoymo ImEYmmdon 3339m336930L 3nMAmdam.

Bom3mndmds gombgs: Mol ImsbFmgdl 0bgmmMdsznal dogbodsmyMan dgdrmymmmo dmsy-
mmdom 30d¢gmagbgds?

3obmbo sbgmoas: dm393m dgdmbggzeda gb 0bgm@mas30s obg Ybos godgmegbmgl, Mm3d bbgsl
oM 20059(39L dmbo(393900, MMAgmoms 35d(393d 9MdS dYY(30egdgmo, ot gdbsbyMgds dgwoszoal
0by4gd930g 6530LM0 06xzM@Bs(300L g337mo36930L dmgamgmdol dgbEmmgdsel s/sb gbgds 3g@bm-
bomy® vy bbgs 3mbagzomgbzoommn dmbs(3999dL.

6.3.1.4. LsLS3sANEMbL 56 Lbgs 330056y39@0mgds
0bgzmM3s(300L 3339m33693a0b Jgbobgd

obg3g, 3obmba dgmns(300L 3MM(39Ld0 Bomgdmn 0bgMEmBs300L aodymegbgdsl 303306980

3J&L, EmM3gmbag bogommadymm oy@oomma doms ogsb. sbgmn of@o dgadmgds ngmb Lobodsm-
oM g500b439@nmgds b Lbgs aosbygzgdomgds, Gm3gmocy dgbobemmgdmow Lagsmogdaemms.
53 Labob Lbgs aosbygzg@omgds dgadmgds nymb dogomomo, Labm@omm o480, sMdn@Msgal go-
36y39@0ergde.

dm398e dgdmbgzgzado dgmoszool @MmL domgdygmo abgmmdszns, ghma dbMag, Ybos
333y9m33b6gL 35gbadsmyMaw Igdmyymo ImEymmdom, Igmeg IbMag, 3dab dgbsbgd Babsb-
66 b 5(36mdmb d5bsds3nb dbsmgb.

835bmb, dgns(300 330l godmzgmnbgdgdommo dgndmgds dmosdmgdoglb dmbs(sgdms ©s-
31d03900L. dgbadadaba, sa30mgdgmos dgns(300L MM godmygbgdyma dmbs(3gdms sdndsgy-
30l 396mbogMgdal dgd3mBIgds s gs638 303999, dbg39, 3MbBNEYb(30mMYHMINl Mgyndal oMgan-
m0Mgdd 8 ©53Mb3Mg8gds. gb 03sL sabEYMgdL, M3 dgmasznabmzgal sdsbabosmgdgmoa 3mb-
%B0E76(300mNMMds s mMby(3gdms o(330L dmmbmgbgdo YMMogMsdmzamgdmn LygMmgdas,
Bmaxge 30 9M3obgmol SsMomgmu@am gomsmegds. 30bsbdgbmboemns, dgmns(300b 3Gm39Lbo o-
M9ammomogb obg, Hm3 dogomomnmb dgons30ab 3mbgnEgbsoomu®mdal bobosomn s Jobdsoba, sbgsy,
dobo dgbadmm mebbggMs oy 3033060 bbgs dm3bgbmnggdgm bm@mBgdmab. 535Lmsb, gnbsnwsb
3Mbg0gb30om@mdal dgbmmgal godmbsgmabgda hodmysmndos dmbs3gdms ©s(330L Mgynd-
®0b mobbzgmsedn, 3Mbxomgbzosmnmmdal bymymeabslb 0d3gMsGommo dmmbmgbgdo o6 ¢dgbag-
Lo 30bbgda, Bmamey bgbo, Ybos ©og]3980gdsMmML dmba(zgdms a(330L Mggndl. myd(3e, 93539
MM, s730mgdgmos oMgdnmgdgdol sbmb-ebmbs, Moms @oanbogl, Mmdgmoas @mm Jomo-

' Hardy 8., Rundle O., Mediation for Lawyers, Australia, 2010, 193.
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mo 06&9Mabo. Bgbgddo sbgzg dgadmgds BYLEGs® Bngmocmmb gb asbbsgmmmgdama doms (Bmby),
abg39, bgmobyxrmgdolb Gm3gem @03l (508060bEMs0ma, badmmozom, LadMmznMmmm 56 Lobo-
doonmm) 0g3b 3mbxromgbznsmnMmdal ommggzol dmmbmgbols amagds. 3gwoszns oMol dmbo-
(39909 ©5393d53930L 3Mm(39L0, HM3gmbsz Mbws 3jmbrogl Qggn@080600.126

6.3.1.5. 336bLs 39nMgd00 3dndg 3633399 mab 353mdagds

3Mbxgo@gbznemnmmdal ofmmzgss dgadmads 08 dgdmbzgseda(s, o Bgosznal 3Gmzgbdo
353m3m0bs Lobbolb bsdsMomom EsEagbamo sBsTommalb s3bobggmo 06%m680600.127 o3 (30
396mB3gdgmads sobsdommol 308 gammngdnesb dbmmme 336bs3nmmgdom 3dndg sbsdsnmalb
33dmdngds Rsmgams 356mbabdng@m Lagundzmow, Mm3gmas Igonsznab AmL domgdama nb-
amA3d(300b 3339me36585L mgan@ndnMae 39(393L. Igbodsdobaw, Mbos sanbogl, MmM3 sMmbg-
3mdL LobbmoOb Lodsmmmal 3mEgdbom gomzamabbobgdnmo @obsdomma, 569 sbs3smn, MMI-
mobomgobsz @sbgbgdymoas so bymbdyg 9@ 0 39000 Mog0bnRmMadalb om339ms 96 Y3zo0m Mmegalyyey-
mgdab 33390 (Lobbmob Ladsmmmob 3mogdLbol 89-12 dgbmol 3g-4 boboemn). o1 88 Lobol ©sbs-
dommob godmdngdabomgal sMss sqyz0mgdgmo dgmoszonb EMmL asdbgmomn 0bgmmdsznnl go3-
go369ds, 835306 bggd@ns 3Mbgngbz0ommEmdal 3gdro3ol mggo@ndssnady baymdamo.

035bcb, 83 dg8mbgg3odn 306mMb3gdgma sbgLgdlb sds@qdom Bobsdnmmdgdl, Moms dgdem-
M35 3obmbogMem Rsnmzammb. Lobgmmmdm, dgdmogabsb sds@gdom Mbos nymb @sMmo mMa
Bobadommds: (3) 0bgmmdszns 35gLadsmyMmae JgdmyEms Ybos g53ygma3zbwgl ©s (3) Igbs-
4530b dbsmglb 33ab dgbabgd 6absbbsm ¢bws 5(3bmdmb.

6.3.1.6. Ly3dgEos(30m AMMnagdalb bgdsygmpmmdom
dgbAnmgds 36 ndyymagdom sebmyemgds

Logmadm@abm sd@gdom gomgamabbobgdmmos 3mbgowgbznsmummdol dgdmmmgal godm-
bogmnbgda. dogsmoma, UNCITRAL-0b dmegema@o 3obmbol dg-10 3¢bemab 89-2 3496480b dobgwo-
300, 3mbg0gb(305m G0 0bgym@ds30s dgadmgds a937mo3bgb o6 3830390 gdae nymb ©sdgg-
dmmo, o9 gb ImFnggdal dgoobbdgdol dgbemmagdol o6 smbEMmgdalb d0bbom oGm0l bs3ombobg-
30.128 2008/52/EC g36m3mm ©06gd@ngedois 3mbxgomgbznsmymmdal 39bmmmgal ghom-gma bo-
B9dggmons, MHm3d o030 gdgemos badgnsznm dgmabbdgdol dabssmbolb godygmazbgds o3 dgmsobbdg-
30l dgLobemmgdmo o6 ndymgdoomn OQbﬁ)@QObnbmsob.mg sbammaom® ©qdemgdgdl dgn(303L ao-
960569090 gM9d0b MmEMao60ds300L LagMmsdmEnbm Logogmm Ladstmmmoal 3mbLomsznal Bgbg-
d0b 39-9 s 3g-14 Iybmgda, AHMIgmms MobsbIsES(3, 3MbBNEYb0smYMMIal 3M0b(3030L gommge-
mobbabgdemmds dgadmgds godsMmomealb 35306, MHmss ab sgyomgdgmos dgmos300lb gosbysgdn-
mgdal ombob@mmgi’)@og\).wo

9L g98mEamgds 30m35mabbabgdmmos Lojomggmmb 396mbdn ,dgmos300lb dgbabgd®, 396-
dme, Lsdgonszom dmMoaqgdol dabssmbo dgadmgds as87mogbalb, o gb smamgdgmos 0dobsm-
30b, Mm3 badgnsznm dmMnggds bgdsgmpmmdboom dgbEymogl ob adnmgdalb Egbom sebAHYm©L.

126 Hueso L. C., Confidencialidad y proteccion de datos en la mediacion en la Unién Europea, Revista IUS, Vol. 12, No. 41,
2018, 336-338.

UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,
New York, 2004, 27.

Morek R., Nihil silentio utilius: Confidentiality in mediation and its legal safeguards in the EU Member States, Era Forum,
Vol. 14, no. 3, 2013, 432; dsonsdgocrn 0., Jmbgdogo a39d0b 30sby39@0bolb 3mbgowgbznommdol o330l

127

128

goMamgdo 3gmns(30090: Mgammmds s 3o8mb3g39d0, guMmbamo ,,badsMmamo s Bbmggmom*, Ne21, 2022, 105-106.
Directive 2008/52/EC of European Parliament and of the Council, 21 May 2008, <https://www.legislation.-
gov.uk/eudr/2008/52/article/7 > [15.12.2022].

UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,
New York, 2004, 27.
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6.3.1.7. abggm@3d>(300b 353(3930b Babssm3agy
LadsmmemgdMmngn 56 ab(3n3mnbaMa a30b BoMImygds

39bmboo a@agbomons, Hm3 3mbxowgbznsmummdol dgbmmmazs obodzgdos 3odnbs(s, Gm(zs
3@bgdmdL d93gan Bobadommdgda 3Mdygmsondo bgboom:

1. LadoMmnmydMogo 56 ab(303m0byMo ©s3s 333mBnbsgmadl 3gmnsznal 3Hm39Lnwsb;

2. gL @sgs B363mgdlb nbgm@ma3s(3nab 353(3930b Babssmdrga;

3. 3mbgoEgbzosmyMa abgmMmadsnal a3dygmagzbgds abgm@mIsznab 333(39d0b Ls3om-
nmgdMogo 068 gMgbgdolb o(330L bnmogds.

09gbom, 93 aoMg3mgdgdol gMomMmmeymae sMbgdmds dgadmgds 3MbxromybznsmuMmmdal
3gbe30L 396mBabBngM Laggd3zgmb §860wab.

9L 3BgdMng0(399, MoEadh 3Mbxnmgbnema@ LogM(zgdo RsMgzs asdsmamgdymas dbm-
mmE 0d dgdmbzggzsdn, Mm@ 30Mn mz30mEsb3sMgdal 36 ,,mz300m56336gd5Lmsb Josbrmmgg-
dgem" 3@ mgddn Imgdgegdl. dgbodsdnbow, oY) gaMmyma R3bsbgMn gAhmsgMmn gbdss Lyzy-
0560 YPmgdab sby3e39m, ©ndzgds sbgmn Rsbobgmol godmygbgds 03 3oMmdom, M3 Ratgges
o6 gdboby@mgdmegl dgmemg dboMobomgol Ladmdomsdmbsedstmmmgdmogo 3sbybobdggdmmdol s 30b-
6360[).131 sbommaoy® 3M0b(303L b 9undbgdmeogl dgmns(300L 3MmM(3gLbal 3Mbgowgbznsmy®m-
d0b 3gbez0b BoM3mmagboma bagndggmags.

oy bodgmosom dgmabbdgdsl g46gdmms s8bmm@nEa bobosma, dbofmyg, Mmdgmoars (300-
mmdlb bgmdgMnmgdol sMbgdmdal 0888 30(3909L, 396 onezs LagyMam 3mDbaznsb. sdo@m3
boboBsBmmmd gMa-9Gm bogdgdy 5060865, B3 LeBgwns(30m Bgmsbb3gdsdo sbsbimmo Bg@ymdoa-
6905 s 0bxymMIs(300 oM gobabamgds 3Mngamgannm @3y dmbs(393905@, o) domn dogmsegbgds

39 (30mgdgemos ImMngqgdol dgmabbdgdal sMbgdmdal ob Imzmmmdals QoboB@JOGUE’)@oQ.133

6.3.1.8. 3gns(300b 3649333y 3MbgaEgb3nImNMn 0bgmMm3s(300b (3mebs

o) 363 dgns(300b ebygdsdmg a(3mes ol nbgmMds(30s, GMBgmo(s 3gns(300b 3ndnbe-
9m30bob  3Mbx0Egb30omnEmmdal 3oMmdom ogm @3N, L33 d0d 83 0bymMIs(300lL god-
gogbgds. 3bom93 sbgmo abxym®mdszos dgadmgds donmmb 396mbom ©awagbomma bbgs Ladysmgdo-
6. gb, (3650005, 33 0bgxyMMIs(300L go3mygbgdals dgbadmgdemmdsl ndmggs.

39bmb3gdgmo (30m3g aobbomgal Lagbsw gobobomsglh dgdmbgggzsl, Mms sbgmo nbgm@de-
(300 Lbgs gboom dmbgos LogsMm LogMzgdn, abg, BM3 baMgl o6 ONMmM3g305 JMbR0Eb30S-
Hmdob ©o(330L Imgomgmds. 938 dgdmbzgzedn nbgm@mdszool bogsmm LogMzgdo dmbggoms wmgem-
353L 83 0bgm@3s(300L 3MbPngb300m@ babnosmb, Mol godmz gLy 896939913698 3Mbxoab(30-
SsyMmdab dgbemmwaal bogydzmoa.

RB9d@MIM0350, 3MbxBoEbznsmNMmmMdal o330 o6 3M(39mEYds 0bgm®mBs30ady, MmBgma s
1339 (36mdomas Lbgs 30Mabmgal, 86 3godmgds bbgs aboo nygmb Bomgdemo. sbgsg, baynMomgdm-
5, o) Bmam 0ygbgdgb dbofggdo dgoosznal MmL Jomgdmem 0bgm®madszosl. 3mbgowgbznamey-
1m0l ©a(330bs S NbgrgmEM3s(300b god¢magbgdol Imzamgmdgdn @ ML Msdsdmdlb sMs oG Gm

dgons@meobomgal, sMsedgo 86063360[)0730[).134

Bl bodomorggmmb bgbagbo babsBomammb badmdomsdm bogdgms Jsmo@ob 2015 Benob 4 8sobob Nob-1155-1101-

2014 gorsbygg@omyds.
B2 Union Carbide Canada Inc. v. Bombardier Inc., 05.08.2014 SCC 35
33 Weinberg O., Weinberg B., Is there absolute Confidentiality in Mediation? Toronto Law Journal, 2019, 2.
134 Rabe C. S., Wode M., Mediation, Grundlagen, Methoden, rechtlicher Rahmen, 2. Auflage, Berlin, 2020, 25.
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6.3.2. 3Om3mA 0N mmds

bogoGoggmmb bedmgemagm LadGmzgbm gmegdLob (8g8amddon - Lbbg-ob) 104-9 dgbemals 1'-
mo 6sBoemal Bobgozom, babsdsMmmmad o6 1bos Bonmmb 3@ 30390 gdal Laboom babsdsMomm 3g-
©05(300L5L 3MbRBOEEB(309M MMMl doMmdom godymsegbgdmo nbgmmMds30s ©s ©M3N3gbGn, oy
3boMgos dgmebbdgdoo Lbgs M3 56Mds gomgamabbobgdmma. LLL3-0b 141-9 d9beol dobgmzom, -
©05(300L 3GM(39L0L 3mbsBoemg o6 Jgadmgds IMb3g nymb godmdabgdmmo s snmbyymn nd 3mb-
30096305 NE 0bxmM@Io(300L00b s 3ogdnMgdom, MMIgmo 356 dgoGym dgmosznol 3Gm39Ldo.
535b056, o430l boMmdmgds bywgds IbaMggdal aobsbogdom ob Labadsmmmmb nbazns@ngom, oy
dggs badgmosom dmMoggds 96 Logmmadm@mabm bsdgmaszom dmMoggds, MMIMoms(3 O3S 1339
350564398 0mo0s (Lbbg-ob 272-g gbeno)."

396m60 ,89005(300b 3gbobgd*™*® sagbl, Gm8 3obmBom asbLsd3GMm g8mbgg3g830 gmbazo-
©ab(300mMa 06gxgm@mBa(300b goe(3985 YPmgdsdmborma oMobmzol 56 MmEMasbmbmgal ¢Mbws dg9-
Lodo3gdmEgl aoM 33999 B0obadommdgdl 3ndnmsionto babom, 39Mdmm: o. nbym@mIsznab a53-
90336935 9bos aymb 336mbogMma dabbalb >®5333@0M0; b. nbgm@3szns Nbos 33dyma3zbogl
3Em3mEA0ymo dmEnmmdon, obg, O™ 53 0bxgmMds300b 3MbrngbznsmyMmds dsdLndsmey-
Mo nymb 33gma 35bs37 306 (g6)abgsb.

B9d@MIMngo gb Robobgmn gbdnsbgds 3mbLbEn@(300L AsbBgML oMo gmgdol dgbeo-
1030L 3mmbmM3z6g609b s 3ogdotgdom. baddg abos, Am3 deb@o@‘g@nom137 ©3(399em0d oMo bog-
(39 ©5 3MIPbogazns, Mabog bos gbgdmogl 3gns@mmol babsdg Bomdmgdyma 3m3bagscsns.
3oMomo LogM(30Ld S 3MBN603o(300L YRMGdS 3FdS SBLMENE Mo s dgadmgds dgodbrnEmb, oy
336bmM(30gmEs 306mbol dgbedadobaw, @gdmzMadonm babmgsmmgdadan sazamgdgmo Lobgmadbo-
Bm 36 LodmasmMgdMogo NLogMMbmgdol MDONB3gmymazal 56 Lbgoms Numadgdol o330l d0b-
boo. 93 dgbN3980Lm30L s30mgdgmos BmAIseaFn ©s oG gMnsmymo Immbmzgbgdalb ws(33s.
BmA3dmM ©mbgdg Mbos 3Mbydmdrgl LabsdsMamm a5056y3980mgds 56 336mbam gsmgs-
mobBabgdym 35dmb3z939330 3305978 gemo d3Eomgdmmds, Mo PMmbay dgdmymas ©snd3gds
Lobodommmmb goobyzg@nmagdol aofgdg. Is@gMasemyMa dmabmzbs Imnsdmgdl ndsl, MmI
dgbm3s 9bos gdbabyMgdmogl Bgdmo sbobgmgdnm Gmdgmndy mgan@ndnm@ dadsbl,
3bg3g, oygmb 3abbalb daobambggze somgdgmo s 3GM3mAonma badysmgds. Mmsbsdm3ngFg-
30l dgbededabaw, Mamgdal 398Dmmagn Mgammomgds Mbws ngmb maMgdmmo bags®m (mggodo-
dn0) 30bbab dombggzal a5dmbagan s syEnmgdgmo Lsdysmyds. 535Lmsb, Ngmgdol Imdg-
&qdmo dgdmyegol bofmxdy o6 bos oymb dombgnma mgan@odnma 30Do60. "% 0bgzm®3s(300L
30mgdob ab@gMgbo o6 ©s335ymzomegds, 0y YPmgdsda Rofmggzs brgds MBmgdsdmbomoa 306l
®36b3Mdab aoMgdy. 88 RoMggal magan@ndsznobomgol Mbos sMbgdmdogl badsMommgdngn bognd-
33@0.139 9L dg0dmgds aymb dgsmme @mgdsdmbomo 300l msbbdmds 3gMmbmbarrm@n 3mbs(39-
3930L goa(3930L dgbabgd. dgbodsedabsw, o3 bgbgdol ozg0m dgadmgds 3mbagowgbsosma&a ab-

135 Logdommggmmb Ladmgomagm badMmgbm 3mwgdLo, boge@mggmmb bs3obmbdwgdmmm 336y, 14.11.1997, Nel106-

IL.

1»,39005(300L dgbobgd® 306mba, badoMmggmmb bsgobmbdpgdmm 35369, 3g-10 3bemal 8g-5 bsbagma.
LogdoFmggmmb 3mbbBog0s, 3g-15 dqgbmob 3g-2 31bg@n, Lojotmggmml 3oGmsdgb@alb mbygdgdo, 31-33,
24/08/1995.

bogdoFmnggmmb LogmbLGogEom LobadsGommmlb 2012 Brolb 26 03bobolb Ne3/1/512 aowsbyzg@nmagds bagdgdyg
»©36000b Imdomadg 3go3g JMmbJz0LE0 bogdoMmggmmb 3omsdgb@nb BabssmBrga, I1-60; LodsGmgzggmmb bs3mb-
LEBYEoM Lobadosmmemb 2020 Brob 25 ©g39336Mal Ne2/2/1276 aowsbygg@nmgds Logdgdy ,aomGaa Jgdacas
bogdoMmggmmb 3ommadgb@nb Bnbssmdmga.

©3b636. ob. Gallwas H.-U., Der allgemeine Konflikt zwischen dem Recht auf informationelle Selbstbestimmung und der
Informationsfreiheit, In: Neue Juristische Wochenschrift, 45, Jahrgang, Heft 44, 1992, 2787-2788; gomgobo 3.-9.,
0bgm@3s (3090 Mz0masdmE 33930l YBmgdabs s 0bgm@mds300b magobygmadsl dmMab bmaswn 3mbgemoad-
&0, dogns 8. (B;mafgdbgmn), ,,00b653g0Mm3zg LadaMomal dndmbaemgs™, N1(3), 2015, 70-73.
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RBME3d(3006 godgmogbgds Lbgobomgol, Mams ab, gMmo 3bMog, mgago@ndynm d0dsbl gdbobymgdm-
qb, dgmeg dbMog, 0gmb 3GMM3MEM(3099tm0 dm(3Hmmd0o 3o@s(3934)emo.

30b56d9bmbamos, 3Mbgnwgbzosmm@mdalb dgbmnogol 3obmbabdngMa dgdmbggggda dogbo-
domyMo bLogMombomoo s nbengnsmyman dgxsobogl. gb 36n0d3bgmmgsbas, Msms dEMNbzge-
ymgomo oymb dgdbmnozol 306mbobdngfo Logdzmado s dgdbmnEzol sMELBEMEMBs 6@ gMH3MgE)o-
(3098 Laggmbyg o6 dgm4dbaols Jgnsznal 3Bm39LL, Loy mdzmme o6 gosgsmmmgmb 3mbgowgbzo-
serm@Gm3ob Jgdegzob 3gdmbggzgde.'*

0993(39 ,39005(300b gbobgd® 306mball 3g-10 3mbemals 89-4 39bJ@0b 3%, »0“ ©s ,9° d39346-
48 9d0m 0bgwss Bomomgdmns 0bgmmdsznab dgdmnmn dmnmmdoo ao3M39mgdalb dgbabgd,
3650 0bxym@mBs(300L 3EM3MA(30mmom gsdymsgbgds megol megdo Mbs dmosbMgdwgl 3mbyo-
©qb(300mM0 0bxrm@mds(300b dgbrEmmo Imzmmdom go3M(39mgdsb. 8d0@m3d b i©anb-
3L, M5 b3g0G0g0Mmss 3sdmygbgdamo sbobgmgdmm Lod dgdmbzgzedn 835G gdnm nbymMPs(30-
ob dgbDeymo dmmmmdom go3Mgmgdol dgbabgd bgbo, yggmes dgdmnwzal Laggymdgmolb MmmL

3OHM3mO(3099mmdol o335 3odmMabogh o oMo (39m3gnm 396430 sdsGgdomn ©gdymgdals
sbobgol bagnfmgdsl nbgm®mds300l dgdrmMmo dmzmmdolb 3036 (39mgdsdy.

7. ©5b 3365

3305305 IbsMg930bmgal 330b g5036y43980b gMM-gMmn yzgmasdg dabsmgda ©s> Imgba-
mo badygamgdss, MmIgmoa(y 9gg8ndbgds Abamgms nb@gmgbgdl. dgmas300b ML dgEos@mmo bgmb
mBymdL 3bocggdlL Loddnbmgal 8603369mm3560 NbgMMmBs(300L Meg0byBma© ao33madn, Moz 9e-
®0-mFo dMeol dsmn 068 gMqLgdal dgbe@yzabn Jgmabbdgdals ombgzsol. gb 3Gm39Ln dadsmorn-
m0d IbaMgoms m30mae3me 339306396, Moasb Jgmns300b Bnbsbos, ogb3sMmmL bamggdl bsgymos-
0 0689Mgbgdolb 306 33939-00096@050(306535Ls ©s Jgmebbdgdal Jombgzedn. magsw Ladgwaszom
dgoobbdgds 3mbLgbLysmmEa bobosmabos s dob bymdggmmmgds Mgl Logymdgmew. dgbsdsdo-
Lo, 30l EsME3q35L dgadmgds 3m3ygaLb Labgmdg3Mmgdm 3obybobdggdmmds. sbggg, bosba dgnd-
mgds 365dEeYMEglb gmod@nco badsmomoao.

53 dg3mbgg3930 30B6dgbmbamos, 3g0s@mM@Is @sn(335L 3MbrNEb0smM MM, Moms dbs-
9900 9bmb dgmns(300L 3Mm(39LL. gosGmMo Ybos Bmmdogl Immo33My33d93al 33300 O
0330b9g3m 336Mg3m3n dmgbomsr BasmIsmmgal §ggdbngsl, Mo bosbamabgdl Lsddbmng 3mde-
bogoz00Lb 8gnszneda. gb 3mbgomgbznsmMmmdol o330L dmgamgmdsal Bamdmdmdl ws, 3539
Mmb, 390005(300L 3GM(39L0L sEOGRMEIsNE go69dmb Jdbab.

dgns300b 3MAm(39Lab (396@FImNA s J;nsz56m bsBamb BosMmImopagbl 3mbgnwgbzns-
M, Mm3gmoa(z gos@mEmab Bobsdg gooznm @amgdgdlh Bosmdmamdl. 3mbgnegbasmaumm-
3> 06393L abgoo sEgdomn gog@mMmgdalb bLEdyYmamMgdaslb, AmamMazss: bsMgms aumbmgg-
mmds, 3g036bIgdal LsIsMoamnsbmds, Fgns@mMmal bgaGMmsmyMmmds, dgeasz0ab gugdGnsbm-
&5 s Lbgs.

3mbg0EgbznsmyMa nbgm@as(300l s(330L dMabsGgdn gsbbbgagzgdymas ndab dabyco-
300, bd4dg gbgds 35675 o Jos 3MbPNEYbNsMYAEMBSL. dogomomsa, gty 3MbynEgb(snamy)-
Amdob EMHML 0bgmMds300b o330l dmgamagmds 930bMgds gwasGmml, Gmdgmndg dbatgl, dbo-
0L BomImBowagbgmb, 94L3gMEBL, MeMmEndobl 86 3mB3gl. sbggg, 30bs6dgbmbamos, gl dmgammgm-
35 b 393M(39maL 67d0L30gM Imbobamgdy (LB dgomEn, 359G 039060 s Lb3.), 3063 3Mmeg-

140 Bogns 8., 3g@0s300L 3Gm39L0b 3MmBBoEgEEsmNMMBL ©s(330L LBsMmmgdMogo Ggs0d0 ©d 8603369mmds,
»badsMmmamon s dbmgmam®, N15, 2020, 201.
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Lommo dmgamgmdal dgbEymagdobsl dgo@ym dbsmnl dgbobgd abgm@dszns. Mo dggbgds dows
3MbxB0gb300mmmMdal, dobo ©s(330L dmgamgmds bws @on(335L dgmos@mmads.

535bmb, 09y 3g0s(300L 3MM(39Ldn FboMmg a5537gma3673L 3gMbmbamu@ nbgym@mas(3nsl, gL,
0330b dbMng, 06393L Isbby ,,3gMbmbsmyA 3mba(393ms 3(330L dgbobyd™ 336mbab aogMm(39mg-
3L, mmangncoges, MHmd dmgdnm dgdmbzgzedo om30mmgdgmos dmbazgdms ©s84ds3950L Bgbg-
d0bs s Mgg0dol gomzamalbbnbgds, Moms abxym@mdszns gobogsmmamglb 3obmbol dmmbmgzboms
LAY (33000

doMmmomns, 3mbgngbnsmyMmmdalb (335 dMeab Lagseim abGgMgbab bymymaal Lag-
GBobgb, 35363, 53obmdb ghma, bagstim ab@gMgbol (3393 36 0brs 35dmabgzomb 336mbang-
930bs > L33sMmnsbmdal 3Mab(303930b Yaymgdgmymeys. Jgbodsdaba, dgons@mMmds s
90039960 ©omqdgdo bos d50bBogmmb (3om-(39m 39 @ gossbamndmb dgdmbizgzqdo @edmyy300gd-
mo@. 53539 OML, dgEas@mmds dgdmbzgszs 9bos dgogsbmb nboagznoysmyMaw, 3mbiMgGmmao
35693mMg8930L gomgamabbnbgdoon.

390058mMM3s(3 0bg b 0dndo3mb, HM3 badmasmgdab Bnbsdg 6s30bMa dmgamgmds(s dg-
sbEYmmb, 30630036 13d6nd3zbgmm3z569Las Lodmasmgdsd dgagsbmb Jgasznalb dggan Los-
336 m03bmdal gMHamdan, LogoMmmgdabedgdem 3o Rogfomlb 3Mmgbdn s oy bagmmbg dgq436s Lo-
Bmgomgdol bomdsl, dgbyzo@mb 3Mmzgbo. gb LabdmasEMgdMmngn 0bGgMgLgdol ©o(330L 30~
mgdmmdomss bo3ombobgga. 53sbmab, dgs@m@mas Mbrs dEMNbzgmymb Ibamggdl ImEal oMo 3o-
bmbogfn o6 s8mMamafo badgmoszom dgmebbdgdal @emgdol gsdmmazbgs. dbamgms dmGal go-
gmOIgdamo bodgmaszom dgmebbdgds, Mmdgma dombBgym 0d6s 3MbgngbznsmyMa Immadsfo-
390980L ML 3g0s(30530, dgadmgds DML LogsHm 068G gMaLEL bgmymeal LogMmbgl. 53sb-
036 gMmo®, gb gos@mEmL 535mgdl, 36 ondzel Fbsmgms mMab ) 356mbm dgosbbdgdolb awgds
bogomm 0b@gmgbol s(330L 80bbao.

039 @obsMomgdmmb g30b&gds 3 30(3980L Gz0Mm0, MM dgmosz00b 3Gm(3gLal mbBsbaemgd
bgmym dgns300L 3MbgroabznsmMmmds. 835l dm3yzgds 3@ 30(3900L dgdmmbgds o 3sbyybal-
3390mmdabasb mogal sbssomgdmo dgmnsznnb 3mbsbomgd mbos @osd@3oimb, Gm3 3 dg3-
06393530 3MbgoEgb(30smNEmmMdal byrmymeanlb magan@odymo bogydggmo s@bgdmds.

3mbg0mgbz0smyMmmdalb 3Mnb(303nm I(3Ym0s dgeadinal AML 33gmgMgdamon bgdal-
dogfn abgm@mds(305, MMIgmai 3GM(39Lab IMbsBamgd 3gEns(3053g 36 omEs. 3Mbynwgb-
3030 0bgmM3s(305 I3 3Mngamganam. d3o gb 3M0gomgans 36 58 dMgol sdbmene-
& babosmb s dgadmgds dgodrnemb gofMzzgnm godmbszmolb dgdmbzggzgdda. dommomos, bo-
Jomnggmmd g3mm3mmo 43996980b (g39c3s60s, o3LEMN, dgmans) s LagMmsdmEabm d98gdom
5039600 go3m(300mgds 350035mabbabs, do3Msed, Jomgsb gsbLbgszgdom, gosgsmommgs 3mbyo-
©ab6(300mmHmdal dgbmnozalb godmbszmabmes 66y.

03539 MU, 396mbIgdgmads LadsMmmnsba ombndbs, MM ,3gns300L dgbobgd” 396mbals 39-10
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Mikheil Bichia"

Confidentiality of the Mediation Process and Ethical Dilemmas

Scientific research is dedicated to the protection of the legal foundations of Confidentiality in the pro-
cess of mediation and ethical dilemmas. The paper discusses the negative and positive aspects of mediation
confidentiality, the importance of confidentiality protection.

In addition, the purpose of the study is to first determine the specifics of the national model regarding
the confidentiality of mediation, and then to define the approaches of international acts on the confidentia-
lity of the mediation process, the legislative regulation of different countries (Germany, Austria, etc.). The
study is based on the concept that confidentiality is an integral part and the main principle of mediation that
stimulates certain positive aspects (sincerity of the parties, fairness of the agreement, neutrality of the medi-
ator, effectiveness of mediation, etc.). Accordingly, the paper emphasizes that there is a logical chain betwe-
en these factors. Confidentiality connects these circumstances with one another and plays a central role in
mediation.

At the same time, protecting Confidentiality increases the risk of damaging the public interest. Howe-
ver, in parallel with the protection of Confidentiality, the principles of legality and fairness should not be vi-
olated while ensuring that the public interest is protected. The activity of the mediator also requires the re-
solution of ethical dilemmas, which involves a thorough study of each case and taking into account specific
circumstances. Accordingly, each case should be evaluated on a case-by-case basis, and it must be determi-
ned to what extent another value may override the interest of protecting Confidentiality in mediation.

Here, the article also deals with the legal grounds for limitation of Confidentiality, in the presence of
which the invasion in Confidentiality can be considered legitimate. Determining the legitimacy of violation
and restriction of confidentiality is important for distribution of the burden of proof between the parties.
Simple, understandable and clearly outlining the grounds for confidentiality restriction is essential to assess
this issue correctly. This is even more relevant for the Georgian model, which envisages a fairly wide range
of confidentiality restrictions on the one hand, and requires the observance of proportionality, on the other
hand. In this reality, the mediator should try to find a golden mean in his activities so that the protection of
one value does not lead to an unreasonable encroachment of another value.

Keywords: Mediation, Confidentiality, Neutrality, Fairness, Ethical dilemmas, Grounds for Restricti-
ons

1. Introduction

Mediation is one of the important ways of resolving disputes, which is characterized by specific
features. Among them, it is worth noting that mediation involves a confidential process, although the concept
of confidentiality seems so general that its inaccurate or artificially extended interpretation can lead to an
incorrect solution of the issue and, therefore, an infringement of the interest of protecting confidentiality.
Accordingly, the purpose of the study is to determine, first of all, the content and legal nature of confidentiality
in mediation, and then to determine the specific features of confidentiality protection. This, in turn, will help to
clarify to what areas and to what kind of information the principle of confidentiality of the mediation process
can be applied.

In addition, confidentiality sometimes intersects with the obligation to inform, the prevention of crime,
and other public or in some cases private interests, creating an ethical dilemma as to which value should be
protected - confidentiality or ethical value against it. The conflict between the rules of professional ethics of
the mediator and representatives of other professions deserves special attention. Accordingly, the value
conflict between the protection of confidentiality and its opposite (public) interest should be studied. In this
way, it thus becomes clear to what extent it is legitimate to invade confidentiality at the expense of protecting

Doctor of Law, Visiting Lecturer at TSU, Professor at the European University, Chief Research Fellow at Legal Research
Institute Expert in accreditation of higher education programs, Chief Research Fellow at Legal Research Institute, Lawyer,
Mediator.
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another interest. The problem is interesting in the context of determining the relationship between the
principles of the mediation process. Within this framework, it is necessary to determine the importance of
confidentiality protection for mediation, which cases of restriction of confidentiality can be considered
legitimate. This issue is relevant from point of view of the distribution of the burden of proof between the
parties and is directly proportional to the imposition or exclusion of liability. Clarifying this has both
theoretical and practical significance.

The issue is even more relevant if we take into account that the practice of mediation is still not rich in
Georgia and is now being established in society. Therefore, it is very important to scrupulously maintain
confidentiality in mediation when taking the first steps.

The research was based on normative-dogmatic methods, since it is necessary, on the one hand, to
determine the content of the norms governing the confidentiality of mediation in Georgia, and on the other
hand, to define the existing dogmatic approaches to them. In addition, the paper also uses methods of analysis
and synthesis to discuss various aspects of the research topic are considered in dept and to draw relevant
conclusions by reconciling them. At the same time, with the help of the comparative method, the issue was
studied not only at the national level, but also taking into account the approaches of different countries an
international acts. This is important in order to explore the depths of the problem and to find a best way to
solve it or to improve practice.

2. The concept of confidentiality of mediation and protected spheres
2.1. General overview of mediation

Mediation is a consensual way of resolving disputes between parties, achieved through negotiation
and the assistance of a mediator as a neutral third par‘[y.l Mediation is a process in which a mediator facilitates
communication and negotiation between parties to help them in resolving a dispute and in reaching a voluntary
agreement.2

The purpose of mediation is to communicate effectively with the opposing party. The role of the
mediator itself is to facilitate direct communications. However, the mediator should be not a trusted
counselor, but merely a neutral person. Ideally, parties will trust the mediator because of his neutral role,
but they can not expect the mediator to act solely in the interests of one of the parties.3 In fact, mediation is
based on the voluntary and confidential meetings of the disputing parties in the presence of a mediator, whose
purpose is to reach an agreement acceptable to all parties.”

If we compare mediation with a court hearing, it becomes clear that the mediator is looking for a way to
reach an agreement between the parties of mediation, and the court issues a verdict. The mediator's tool is to
identify the real positions and interests of the parties, and the court is looking for facts. Mediation promotes the
principle of confidentiality, while litigation requires all evidence to be made public.’

One reason for using mediation is that an skilled neutral person (mediator) can improve the quality and
quantity of information exchanged to resolve disputes. This information, in turn, can improve the chances that
the parties choose the method to resolve the dispute they want. In mediation parties may disclose information,
and an experienced mediator can use this confidential information to advance negotiations, even if he does not

Otis L., Rousseau-Saine C., The Mediator and ethical Dilemmas: A proposed Framework for Reflection, Journal of
Arbitration and Mediation, Vol. 4, Ne2, 2014, 46.

2 Widman M. S., The Protections and Limits of Confidentiality in Mediation, Alternatives, Vol. 24, No. 10, 2006, 167.

Deason E. E., The Quest for Uniformity in Mediation Confidentiality: Foolish Consistency or Crucial Predictability?
Marquette Law Review, Vol. 85, 2001, 81.

Perkowski M., Implications of Arbitration and Mediation Implementation from the perspective of Bialystok, Optimum
Economic Studies, Ne5 (83), 2016, 153; Bichia M., The Importance of Using Mediation in Business Disputes During a
Pandemic, Herald of Law, N3, 2021, 12 (in Georgian).

Freedman L. R., Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Journal of Dispute Resolution, Vol. 2,
Iss. 1, 1986, 45.
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share this information to the opposing party. Confidentiality is a main element in encouraging this process
of three-way communication. For this purpose, during the mediation process mediator emphasizes that he
will not transfer the statements made during a closed meeting in a confidential setting.6 A sense of trust and
an informal environment is essential for the mediation process. If these elements are absent during
mediation, then the system will collapse’ and the goal will not be achieved.

Although mediation isn’t psychotherapy, it can have both therapeutic and counter-therapeutic
effects. In other words, the parties involved in mediation may be seeking such intangible benefits as an
apology, forgiveness, or simply more understanding from the other party. However, it is sometimes helpful to
identify the root causes of a dispute, or to have a heightened sense of empowerment. While the purpose of any
mediations is to reach a written agreement to resolve the dispute, once the parties enter the mediation process,
the mediator may see more possibilities of non-monetary benefits.®

The mediator guides the negotiation of the parties through a structured process, assisting the parties
identify problems and seek possible solutions.” In addition, the mediator encourages each party to explore
their own interests and needs, and also tries to encourage the parties to reconcile their positions. The basic
principles of the mediation process are that the parties themselves know best how to make decisions that affect
their lives. During mediation, options for resolving the dispute are discussed, and the mediator can lead the
parties to a situation where both of them can “win”."’

In fact, the mediator's style of activity can be facilitative (encouraging) and evaluative. In facilitative
mediation, the mediator takes on the so-called "Maieutical" role,11 as he tries to act as a midwife in relation to
solutions that the parties expressly offer as a way to resolve the dispute. With regard to evaluative mediation,
in this case a mediator is ready to offer his own solutions and opinions on the effectiveness or reasonableness
of the decisions presented by the parties, or, as a last resort, to offer what the mediator considers the best way
to resolve the dispute. Facilitative mediators place mediator’s neutrality at the top of the hierarchy of values.'?

2.2. Content of the Confidentiality in Mediation

Traditionally, mediation has been considered as a consensual and confidential dispute-resolvying
process."” Therefore, the main principle of mediation is confidentiality,'* which can create ethical dilemmas
for the mediator."

The term "mediation confidentiality" is used in a broad sense and may include the protection of
various information from disclosure. In this case, confidentiality protection normes include rules that apply
to one or more of the following cases. Namely, it has been established that:

a) it is not allowed to use information obtained through mediation when considering a case in court;

(b) Mediation communications may not be forcibly disclosed in the legal proceedings;

(c) Mediation communications must be kept confidential and must not be disclosed to anyone (true
confidentiality);

Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute Resolution,
Vol. 17, Ne2, 2002, 245.

Rosenberg P. J., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State Journal on
Dispute Resolution, Vol. 10, Iss. 1, 1994, 181.

8 Hoffiman A. D., Wolman N. R., The Psychology of Mediation, Cardozo J. of Conflict Resolution, Vol. 14, 2013, 805-806.
Irvine M., Serving Two Masters: The Obligation Under the Rules of Professional Conduct to Report Attorney Misconduct in
a Confidential Mediation, RUTGERS Law Journal, Vol. 26, 1994, 158.

Furlan F., Blumstein E., Hofstein N. D., Ethical Guidelines for Attorney Mediators: Are Attorneys Bound by Ethical Codes
for Lawyers When Acting as Mediators? Vol. 14, 1997, 3.
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(d) the mediator is prohibited from testifying on the mediation process conducted by him;

(e) A contractual agreement between the participants in the mediation sets out the scope for maintaining
the confidentiality of the mediation messages.16

Accordingly, the basis of effective mediation is the confidentiality for mediation communications,
according to which the mediator must protect messages from disclosure. First of all, confidentiality fosters
communication between the parties and the mediator. With its help, the parties can reach an agreement
even when it would be impossible through ordinary negotiations. The the protection of confidentiality by a
lawyer, doctor, priest is similar, since in this case the privilege of protection against disclosure and
transmission of information (from testimony) also operates (is Valid).17

Accordingly, according to the principle of confidentiality, should be protected information that:

5.Was shared or created during the mediation, for example, the mediator's notes, as well as
prepared documents and visual materials for the purposes of the mediation;

6.Given to the mediator during individual meetings, during a telephone conversation with one of
the parties or by e-mail;

7.Related to the observation of the behavior of the participants in the mediation process;

8.Reflecting the reasons for not reaching a mediated agreement.18

An important focus of the Uniform Mediation Law is to ensure that the protection of confidentiality
meets the reasonable expectations of the parties. The Uniform Mediation Act expanded confidentiality
protection. Confidentiality protects communications which includes statements that are made orally, in writing,
or other recorded statements. Accordingly, the Uniform Mediation Law has created a broad privilege of
confidentiality that extends to participants and mediators."’

European Directive 2008/52/EC is based on a broad concept of confidentiality and treats as
confidential any information disclosed during mediation.”’

Problem-solving discussions during mediation are a key part of the negotiations, which requires the
parties to explain the reasons for the dispute, possible settlement options, and expectations. This may include
the exchange of personal, official or other confidential information in order for negotiations between the
parties to be successful.?' Therefore, it is possible that statements submitted during mediation may concern
private or personal data. This is natural if a party has voiced personal or sensitive issues in the mediation
process, and the processing of personal data requires strict compliance with the rules established by law.>

Thus, mediation is a private process. This allows for more free discussion of potentially sensitive issues
in the private sphere. However, obviously, this is valid as long as the confidentiality clause keeps private
nature of the discussions.”

The confidentiality of mediation creates the ability of the parties to keep the contents of mediation
communication from being used as evidence in a subsequent litigation. This is important both from a legal and
practical point of view. The sincerity of the parties can be crucial to a successful mediation. As a neutral
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third party, the mediator uses the tool of personal communication with the party, which simplifies dispute
resolution. Often the mediator attempt to identify the problem and its causes with the hope that this
information will be used to help resolve the dispute. During the discussion, the mediator encourages the parties
to discuss facts they would not normally be willing to concede. Confidentiality is paramount to the mediation
process; Without it, the parties would not want to participate in the process and make certain confessions,
which is an essential prerequisite for the settlement of the dispute. In this form, thanks to confidentiality, the
parties effectively and successfully participate in the mediation process.*

The mediator will explain to the parties the importance of confidentiality from the moment of the
opening speech. The mediator introduces the parties to the legal grounds for protecting confidentiality,
ensures that they understand this information, and explains that the parties are capable of making a decision
based on their own best interests.” In addition, the confidentiality of the mediation process does not
necessarily end when the parties and other participants leave the mediation room. If the law requires court
approval of the settlement agreement, mediation will only be completed with court approval to protect
confidentiality. However, the end of the mediation session does not mean the termination of the obligation to
protect confidentiality.”® According to the law on Mediation itself, to maintain the confidentiality should be
continued after the end of mediation, unless otherwise provided for by a written agreement concluded between
the parties and a mediator.”’

The purpose of confidentiality is to reduce the risk of non-disclosure of important information by
the parties to the mediator, as they refrain from discussing about personal weaknesses. However, the parties
should disclose confidential information in order to find a solution; There is no other way to follow the
principle of honesty and awareness.”®

The mediation process is confidential, which means that the specified information must be kept
secure and disclosure must be controlled. It is an ethical obligation to protect transmitted information.*” In
this sense, confidentiality is considered a privilege of not disclosing information, which is the basis of a
trust-based relationship 30 Accordingly, the parties to mediation have “the privilege of refusing to testify and
not to provide explanations to other persons in a subsequent proceedings relating to messages of mediation.”"

States use this privilege as the most effective basis for protecting confidentiality during legal
proceedings. This form of protection has also been taken into account by the Uniform Mediation Law.
Accordingly, a privilege is an evidentiary construct that allows its holder to refuse to use the information
received as evidence, except in cases where the owner waives the privilege or the statements relate to cases of
exclusion from the privilege.32 That is, the Uniform Mediation Law has created a broad privilege of
confidentiality that applies to participants and mediators.’

Thus, a privilege in law is the right to exclude certain information from being used as evidence.**
Privileged communications shall be considered statements made by persons in the mediation process that are
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protected from forced disclosure on the witnesses during the participation of the mediator or party to the
proceeding.™

The question arises: what is the purpose of privilege?

The main purpose of mediation privilege is to ensure the protection of the mediation parties against
these downside risks of failure. However, if the protection of confidentiality is illusory, the parties will refrain
from participating in the mediation process. Another main purpose of this privilege is to give the public’s
perception that the mediators and mediation process are neutral and impartial.36 In this sense, the
confidentiality of mediation creates an environment for parties to be open and honest with each other
because they have the opportunity to meet with each other through mediation without fear of public
embarrassment or the risk of revealing sensitive information. Individual meetings (sessions) between the
mediator and each party in the absence of the other party at these meetings are a unique feature of mediation.
They are generally produced because any information provided by a party to the mediator is confidential and
the mediator will not disclose these communications to the other party or anyone else without the consent of
the party that provided the information.”’

Mediation offers the parties the opportunity to maintain the confidentiality of the negotiations. Expe-
rience also proves that mediation is effective because the mediation process is confidential. However, nego-
tiations concluded during mediation have no binding force until they take the form of an agreement.38

2.3. Internal and external confidentiality in mediation

According to the subject composition, the distinction between internal and external confidentiality is
distinguished. During external confidentiality, notes must be protected from third parties. Therefore, the
obligation to protect the information disclosed in external confidentiality rests with the mediator, any party, a
representative of the party, an expert, an interpreter or a witness. Accordingly, external confidentiality obli-
ges the participants of the mediation not to disclose the information and not to transfer it to external
parties.39 At the same time, the parties, advisors, experts, translators, witnesses, mediators and other assisting
persons are obliged not to transfer information to persons who are not considered participants of this process.
External confidentiality is aimed at ensuring that confidential information is not disclosed to unauthorized
parties, the so-called "participants of external relations."*’

At the same time, it is advisable that during mediation the circle of addressees for the protection of
confidential information should be expanded and extended it to any person who may have access to the
information disclosed in mediation. Such a person may be an intern, a practitioner,”' as well as someone who
assists a mediator in non-professional matters (for example, a secretary) and has received information about
another person. Thus, the duty to protect confidentiality should apply to all those* involved in the mediation
process.
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With regard to internal confidentiality, we are talking about the duty of the mediator not to disclose
the information received from the parties during individual meetings.”’ Therefore, the protection of inte-
ral confidentiality extends to information disclosed in individual meetings,44 and the protection of internal
confidentiality is the duty of the mediator.*> A high degree of trust affects the individual (separate) meetings of
the mediator and the party, which are most confidential, since the information provided by the party at the
request of the party may not be known to the other party as well. Thus, the emergence of trust is directly rela-
ted to the protection of confidentiality.*®

The specifics of the mediator's activities should also be taken into account, since the mediator works,
mainly with (a) either open communication or (b) confidentiality. If the communication is based on
openness, then the obligation of confidentiality protection shall not apply to the information disclosed
during the meetings until the party expresses to the mediator a desire to declassify the named factual
circumstances secret.*’ It shares the principle that the free exchange of information through mediation is
necessary to build trust and understanding, as well as to encourage full and sincere negotiations between the
parties.” However, when the mediator's actions are based on a confidentiality protection approach, then
any information is considered confidential and the mediator will have right to disclose it only if there is
an agreement of the parties to this effect.”’

3. Factors Determining the Importance of Confidentiality in Mediation

Confidentiality is vital to mediation for many reasons such as: Sincerity, fairness, neutrality, an informal
and relaxed environment, and the protection of the mediation process.

3.1. Sincerity

Effective mediation requires sincerity. The mediator helps the parties to identify the issues under dis-
cussion, find possible grounds necessary for the agreement, study their own interests and take into account
them, determine the underlying causes of the dispute arising in the depths. Often such negotiations can touch
upon the deep inner feelings of the parties on sensitive issues. These negotiations require the recognition of
facts that the parties have disputed at other times. Confidentiality ensures, on the one hand, the voluntary
participation of the parties in the process, and on the other hand, effective and successful negotiations.*

Mediation is based on the principle that negotiations can only be effectively conducted in a private
and confidential sphere.”’ Confidentiality has become one of the most important topics in mediation; Partici-
pants are told that what they say during mediation will not be heard outside of the mediation and therefore
people expect the mediation process to be confidential.**

This expectation of confidentiality not only distinguishes mediation from litigation, but also provides

the basis for a more honest relationship between the parties and the mediator. Confidentiality gives the
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parties the opportunity for honesty discuss the facts, their positions and options for resolving the dispute. In
addition, confidentiality facilitates the exchange of information and the active participation of the parties in the
mediation process.53

Thus, the principle of confidentiality leads to the trust of the parties in the mediation process. It is
vital to expect confidentiality for the success of mediation. It promotes open and honest dialogue between
the participants in the process,54 as the parties know that their communication and information disclosed will
remain confidential.”> Thus, this is the most important prerequisite for reaching an agreement between the

parties.

3.2. Protection of fairness

The fairness to the parties requires confidentiality. For example, guarantees in litigation are
evaluated by a lawyer, evidence and procedural rules are used, and they are less important for mediation.
Unlike the traditional justice system, in mediation, the parties negotiate without the expectation that they will
later be bound by them. Subsequent use of the information generated at this time can be detrimental, especially
if one party is more sophisticated than the other. Thus, if the use of mediation negotiations is not recognized as
unacceptable in legal proceedings, then mediation may be used by the party as a means of obtaining
information against an innocent party.”® In order to ensure fairness, the parties must know in advance what will
be open and what will remain confidential.”’

At the same time, the main thing is to take into account the material (meaningful) meaning of justice.
Material (substantial) fairness is understood as the achievement of a mediation settlement that meets the
minimum standards of fair balance, legality and, from a reasonable point of view, proportionately meets the
interests and expectations of the parties directly to the outcome of mediation. There must be a coherent balance
between the values of fairness, legality and proportionality.”®

Thus, in addition to the sincerity of the parties, it is the confidentiality of the mediation process that
makes the reached agreement fair. If the party knows that information disclosed during mediation will not
be protected and therefore will not be confidential, it is a high probability that he will not disclose the
information necessary for a fair mediation agreement.”

3.3. Neutrality of the Mediator

The mediator must remain neutral in facts and in their assessment. If there is a risk that the
mediator will use the information received against one of the parties in the trial, it will limit the freedom of the
parties to the dispute to be honest in mediation. If the mediator testifies in court, no matter how carefully they
are presented, they will certainly used in favor of one of the parties and this will lose the efficiency of the
mediator's activities as an impartial person.®

Hypothetical case: A party does not know which issues will be discussed during the mediation process.
He appealed to the mediator to request the provision and explanation of this information. Does the mediator
have an obligation to inform?
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The fact is that the mediator must provide a list of issues to be considered clearly. However, a joint
meeting between the parties may pass in such a way that the agenda cannot be determined due to increased
tension between the parties. In this case, the mediator shall be very careful in providing information to one
party in particular, so as not to express his own attitude and to maintain maximum neutrality. In this case, it
would be appropriate for the mediator to note that the issues to be discussed are determined directly by the
parties, and since the agenda cannot be set, he must clarify which issue(s) he considers important for
discussion, in order to reconcile this with the other party. Here, the mediator has the right to indicate to the
party that he can use a lawyer’s consultation in order to obtain additional advice.

Confidentiality has a significant impact on the neutrality of the Mediator. Ideally, a mediator
should try to create an atmosphere that will help the participants of the mediation process to convey
information to the mediator without hindrance. A participant of mediation may not trust mediation if he knows
that the mediator may be the opposing party in court. It also prevents the mediator from establishing a mutual
understanding-oriented environment that plays a crucial role in successful mediation.®'

Granting the privilege of confidentiality to the mediator seems to guarantee the neutrality of the
mediator. If the mediator is not considered impartial, there is a risk that the parties will refuse to participate in
the mediation process and exchange of information. If a mediator cannot create such an environment, then this
reduces the effectiveness of its activities.*>

Thus, confidentiality is crucial to another cornerstone of mediation - mediator’s neutrality. It is this
neutrality, combined with confidence in a mediator's skills, that gives the parties the basis to have full
confidence in the process to use it effectively. Protection of confidentiality contributes the neutrality of a
mediator. However, confidentiality serves an institutional purpose by ensuring the neutrality of the

adjudication in a court that may hear a dispute arising during mediation.®

3.4. Incentives for choosing mediation

Confidentiality is an incentive for many to choose mediation for dispute resolution. A mediator
creates a peaceful and informal atmosphere for resolving disputes, which is a primary motivator for parties
choosing the mediation, whether the dispute involves trade secrets or unwanted personal matters.**

The informal environment encourages the active participation of the parties in the mediation process. In
the event that the parties argue in front of a judge, represented in a robe, during court hearings, the mediation
process will be conducted in such a way as to engage the parties in the process as much as possible, to
determine the issues necessary for negotiations and to make changes to the current process. This is due to the
creation of a friendly environment for the mediation parties, which due to its informal nature, provides the
parties with an effective opportunity to protect and realize their interests.®

3.5. Mediator protection and mediation program

Mediator and mediation program need protected from various harmful factors, including
harassment. New community programs have limited resources to make cases fully accessible. Frequent
subpoenas can encumber staff time and prevent volunteers from participating as mediators in litigation.
However, proper program evaluation requires adequate and accurate records keeping. Many programs do not
consider whether recordings will be retained in the absence of legal protection, to the extent that the obligation

' Johnson D. P. Jr., Confidentiality in Mediation: What Can Florida Glean from the Uniform Mediation Act? Florida State
University Law Review, Vol. 30, No. 3, 2003, 490.
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to protect confidentiality will apply to those recordings. Therefore, mediation program providers typically
destroy the records on mediation cases as a confidentiality device.®®

The importance of confidentiality is axiomatic in mediation. To be more precise, the recognition of con-
fidentiality has central meaning. The advantage of confidentiality comes from the fact that each party in the
mediation process expects that neither the mediator nor the other party can later disclose what happened. Since
confidentiality of mediation process is not absolute, the strength of this expectation depends on the ability to
predict, even approximately, the limits on disclosure in a future disputes. However, it is difficult to foresee
everything in advance, since there are many uncontrollable factors that the court uses to disclose information.®’

Thus, confidentiality has the function of stimulating the origin of various positive effects (sincerity,
neutrality of the mediator, fairness, protection of the mediator's program, etc.) in mediation. In fact, the
confidentiality of mediation provides a logical connection between these factors.

4. Mediator in ethical dilemmas

A Code of Professional Ethics® has been established for mediators, which governs the independence
and impartiality of the mediator, the promotion of self-determination, the protection of confidentiality, and
other issues. While protecting the confidentiality of the mediation process, it can encounter with another
values, creating a conflict of values between them.

In general, an ethical dilemma arises when the mediator is limited by the professional ethics of another
profession. This may be due to the intersection of the professional ethics of the mediator and the ethical
standards of lawyers, psychologists and other professionals.”

Taken as a whole, the duties of the mediator may be contrary to the public interest. This is even more
obvious if we take into account that the implementation of the profession of the mediator is valued by the
society, so it is important to have a public interest in it deserves attention. At the same time, it is distinguished
the mediator's professional duty, on the one hand, and on the other hand, the mediator's duty to the
society, which carries a much greater burden on the mediator than professional duty. The professional
duty is based on the expected reaction of the public to the outcome of the mediation (on a public perception of
outcome unfairness) and requires the mediator to intervene in the process and, in extreme cases, to terminate
the proceedings if the outcome is likely to jeopardize the public’s confidence in mediation. On the contrary,
the connection of the mediator's duty to the public is independent of the public's expected response, requiring
the mediator to intervene and prevent an outcome detrimental to the public interest, even if the public cannot
lose confidence in mediation. The point is that, as a part of their obligations towards the public, the mediator
should not agree to a mediation agreement based on an illegal or immoral grounds, even when there is no real
danger that the public will lose confidence in mediation. This was dictated by the fact that, for reasons of
confidentiality, the results of the mediation will never be known to the public, or because the violation of
morality and law as a result is not very serious. The mediator’s obligation towards the public does not stem
from the expected reaction of the society to an illegal result achieved, but from the need to protect the interests
of the society.” This is natural, since reaching an mediation agreement based on confidentiality protection and
making decisions behind closed doors increases the risk of damage to the public interest in direct proportion.
The point is that in order to protect confidentiality, the risk of encroachment on the public interest may

8 Freedman L. R., Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Journal of Dispute Resolution, Vol. 2,

Iss. 1, 1986, 38.

Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute Resolution,
Col. 17, No.2, 2002, 240.

Code of professional ethics of mediators of the Association of Mediators of Georgia, 24/04/2021.

Chitashvili N., Framework for regulation of Mediation ethics and Targets of of ethical Binding, “Journal of Law”, No. 1,
2016, 27 (in Georgian).

Shapira O., Conceptions and Perceptions of Fairness in Mediation, South Texas Law Review, Vol. 54, 2012, 340.

67

68
69

70

50



increased, but with this risk the mediator has an increased duty to prevent illegal agreements between the
parties by protecting the public interest.”"

During facilitation, the mediator is more willing to help the parties in identifying an attractive
solution for them, although this can raise serious doubts about fairness. During facilitation, the mediator faces
two problems: (1) an imbalance of information and power between the parties can lead to an unfair agreement,
or (2) true or complete neutrality is practically almost impossible to achieve in mediation. By contrast, as part
of evaluative mediation, the mediator faces with questions about the sources of his authority to convey his own
values for the participants, especially because the parties usually do not give informed consent in evaluative
mediation.”

Hypothetical case: During family mediation, the husband threatened his wife, and the wife became
frightened, but denied the seriousness of her husband's threats and wanted to continue the meeting. Let's say
the mediator is competent to determine that the threat is realistic, the abuse has occurred in the past and now
affects wife’s actions. In this case, a dilemma arises not of competence, but of disagreement: Is mediator
obliged to terminate mediation due to coercion by one of the parties or not? If he stops the process, he avoids
turning the mediation process into an instrument of coercion, but he deprives wife the right to decide whether
or not to continue mediation. In fact, no matter how the mediator reacts, the wife loses her freedom of choice
not from her husband, but from the mediator. Is there any way to avoid this? Answer is: The mediator must
weigh the values in order to "protect" one party from coercion by the other. Even if this party indicates that it
does not need protection, an element of paternalism is introduced into the process, which is contrary to the
principle of free choice. Free choice is based on the value of consent.”

Hypothetical situation: in the mediation process, the mediator notices that there is an imbalance
between the parties, namely, one party is intellectually and informationally stronger compared to the other
party. It is revealed that the lack of information causes to an imbalance between the parties. In this case, does
the mediator have the right to give advice to the party?

The answer is as follows: In this case, the mediator may use the powers granted by the Mediators' Code
of Ethics to encourage the party to the process to seek additional advice as needed. A party may obtain this
advice from another independent professional.”® In this case, the mediator should act so carefully as not to
disturb the neutral environment created during the mediation process, and not to express sympathy for any
party. However, depending on individual circumstances, the mediator must decide for himself whether the
party needs to indicate additional recommendations. This already depends on the specific case and is subject to
evaluation.

Hypothetical situation: In the process of mediation an imbalance was revealed. The mediator
considered it appropriate to instruct the party to seek additional advice. The party did not exercise the right to a
lawyer or took the advice of a lawyer, but it appears that the lawyer had given improper advice and had acted
dishonestly. As a result, the interests of both parties and the ethical integrity of the process may be
compromised. What could be the solution in this case? What should the mediator accept?

Answer is: In the legal literature, it is rightly noted that if an imbalance is established, as a result of
which the interests of the parties and the integrity of the process may be violated, this may threaten the
proportional distribution of powers between the parties. This creates a reasonable assumption that mediation
cannot be equal opportunities for the realization of the principle of self-determination of the parties, which
cannot be achieved by continuing the process. Therefore, in this case, it is advisable for mediator to terminate
the mediation process.”

"' Chitashvili N., Fair Settlement as Basis for Ethical Integrity of Mediation, Journal “Alternative Dispute Resolution -

Yearbook 2016”, TSU publishing, 2017, 22 (in Georgian).
2 Burns R. P., Some Ethical Issues Surrounding Mediation, Fordham Law Review, Vol. 70, Issue 3, 2001, 702.
 Bush Robert A. Baruch, Study of ethical Dilemmas and Policy Implications, A, Journal of Dispute Resolution, Iss. 1, Vol.
1994, 17-18.
Code of professional ethics of mediators of the Association of Mediators of Georgia, Art 5 § 4.
Waldman E. (editor), Mediation Ethics, Cases and Commentaries, Unites States of America, 2011, 87.
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During mediation, the mediator often has to make specific procedural decisions, as this affects the legal
balance of the parties, the fate of the dispute and the content of the case depend on this.”® The mediator must
take into account that the process must not be corrupted.

While confidentiality protections promote fair negotiations to resolve disputes, they also
significantly eliminates the possibility of monitoring of mediators who could undue pressure on the parties to
sign an agreement. The court should not be declared negative if the dispute between the parties in mediation
cannot be resolved. However, it is recognized that some parties may engage in mediation without the intention
of reaching an agreement and may be driven by more ulterior motives, such as collecting compromising
information about the other palrty.77

Recall the case of Vitakis-Valchine v. Valchine, in which the case concerned Kalliope Vitakis and David
Valchine divorce proceedings to end their marriage. The final decision to dissolve the marriage included a
settlement agreement reached by the parties through mediation. This agreement involved alimony, bank
accounts, as well as her husband’s military pension. However, the agreement provided for the disposal (use) of
embryos that the couple froze during in vitro fertilization attempts prior to the divorce. According to the
contract, the wife expressed a desire to have frozen embryos, but without hesitation agreed to provide them for
use of her husband. In addition, it was determined that the contract could not be changed, except for the written
agreement of the parties. The ex-spouse appealed the final decision, alleging that the mediator had committed
misconduct and that she had signed the agreement as a result of the coercion identified by the mediator. The
Court of Appeals referred the case back to the Court of first Instance for clarification of these circumstances.
The court of review did not see violations and coercion on the part of the mediator, thereby supporting the
settlement agreement.”® In the Valchine case, the plaintiff noted that he signed the mediation agreement as a
result of pressure and coercion, which is why he wanted to terminate this agreement. In this case, the court
explained that unfair actions, the use of improper tactics by the mediator to ensure the execution of a
settlement agreement are unacceptable; The violation of the rules and illegal actions by the mediator were
considered as the grounds for termination of the mediation agreement.”

Confidentiality restrictions are allowed to prevent the risk when parties may want to abuse the
process. The party may seek to delay the proceedings. However, since the mediation process is confidential,
the party may represent the incorrect facts. False facts harm the other party, and the other party's bad
faith is difficult to prove. Therefore, if the party is once affected by this process, it is very likely that they will
no longer choose mediation to resolve the dispute.*® This hinders the development of mediation, on the one
hand, and on the other hand, it is detrimental to the parties and third parties affected by the results of
mediation.’

Another case, Clark v. Bradford County School Board, Florida, dealt with a similar issue.” In the
present case, the plaintiff requested the cancellation of the mediation agreement and alleged that he signed a
mediation agreement as a result of pressure, threats and coercion applied to him. The mediator stated that he
would never give legal advice to a party during mediation, and if the party showed signs of coercion, he would
never force the party to sign a mediation agreement. Interestingly, the Plaintiff disregarded the agreement of
the parties on confidentiality when he attached the parties' settlement agreement to the revocation of the
Agreement. However, it was not filed before the court and therefore was not considered a breach of
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confidentiality. In addition, no evidence was presented to the court confirming the fact that the plaintiff was
coerced into signing the mediation agreement.® Accordingly, this action was not regarded as a violation.”

Hypothetical situation: The mediator in a divorce case saw that the wife was in desperate need of both
emotional and financial support in order to normalize the divorce, but the wife did nothing. The wife's lawyer
was not present at the hearing, and it seemed that she never tried to resolve the wife’s relationship with her
husband, which she will have to do in the future. The mediator advised his wife to consult a lawyer. The wife
did not accept the mediator’s offer to call a lawyer directly, although she did not categorically refuse, and she
thought that the lawyer would not answer her. Should the mediator seek the advice of a lawyer if the wife did
not categorically refuse it ? The answer is that if he does, it is true that he will help Wife to get the services she
needs, but at the same time she will also violate her confidentiality.** Also in this case, the mediator acts
outside the framework of mediation, thereby acting as a sympathizer. Thus, the protection of the neutrality of
the mediator is under threat.

The mediator must stop the mediation process if he believes that the fairness of the process is at
risk. This is the case of non-disclosure of information, fraud of the party or the existence of a legal obligation
to disclose confidential information by the mediator.*

In general, mediators are often tempted to disclose confidential information for several reasons. One
such circumstance may be reaching an agreement that the other party would not have signed if it had known
the confidential information.

Hypothetical case: In a business mediation over repayment of loan a creditor agrees with the party to a
settlement. One of its clauses refers to the payment by the lender of interest that the borrower has requested
from a third party. Borrower tells the mediator confidentially that he would be in a somewhat weak position in
court and that he might not have enough funds to go through with the case, although he assumed that he would
bring the case to an end. Assuming Borrower says that he did not want the other party to know about it, and
opposed any offers of disclosure. Should the mediator disclose it or else discontinue the mediation? If
mediation were to be terminated, would that in turn be a form of disclosure? Should the mediator maintain the
confidence and continue the work, no matter what? If he had continued the process, confidentiality would have
been preserved, but at the expense of the values of consent and fairness.*®

Of the ethical principles, they mainly single out the dominant value, which is hierarchically subordinate
all others in every possible case. The determination of priority between the various principles should vary
depending on the particular circumstances of the case. For example, self-determination was considered more
important in cases where the parties were fully competent and informed and the dispute resolution options did
not pose a threat to third parties or public interests. However, quality and fairness of the process are dominant
when the decisions of the parties can affect the well-being of those who did not sit at the negotiating table and
did not participate in the decision-making process."’

Hypothetical case: During a personal injury mediation, a disabled person has made an offer to a party,
but victim had a much higher demand. Injurer informed the mediator that he was monitored by the other party
under surveillance and he knew that his injuries were not as serious as he claimed. The mediator firmly
believes that disclosure of the surveillance would force him to agree Injurer’s offer, but violator categorically
objected to the disclosure of this information. Is the mediator obliged to maintain confidentiality, even if its
violation is in everyone’s interests?™

8 Tetunic L. F., Act Deux: Confidentiality after the Florida Mediation Confidentiality and Privilege Act, Nova Law Review,
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The answer is: At first glance, it seems that the violation of confidentiality should not be contrary to the
interests of any party. However, the disclosure of confidential information makes it possible to reach the
mediation agreement, which is certainly important, but the question is to what extent it is possible to conclude
an agreement through a violation of confidentiality. In this case, it is obvious that there is no element of
voluntary consent that is inconsistent, with the principle of free choice. At the same time, voluntariness is
violated and the moment of coercion is observed. This type of agreement did not meet the expectations and
interests of self-determination of the parties. Thus, in such a case, the violation of confidentiality should not
lead to a violation of the voluntariness and self-determination of the parties, since it is not allowed to ignore
the principles of mediation process.

Based on the above, the three core values of self-determination, mediator neutrality, and confidentiality
are interdependent traits that define mediation.*

At the same time, it is important to fulfill the obligation to report if there is a threat to someone's life. In
the case “Tarasoff v. UC Regents” it was established that the mediator may have an independent duty to notify
third parties of a threat. In this case, the client told the psychologist that he wanted to kill a third party, but
since the treatment was confidential, the psychologist did not inform the third party about it. As a result, the
client killed a man, about the desire to kill whom he confided to a psychologist.” In the court's view, the
existence of a serious physical or death risk to an identifiable person imposes a duty for the professional to
warn the alleged victim. The main thing was the fact that both the privilege of the relationship between the
psychotherapist and the patient and the norms of professional ethics gave the psychologist the opportunity to
disclose the information received. In order to avoid a similar result, it is important to use the arguments set out
in the case in mediation. Accordingly, this experience will solve the dilemma for the mediator and potentially
save a life.”!

Mediation confidentiality seems to prevail in certain circumstances, but there are times when another
value (such as the public duty to inform) is more worthy of protection than confidential information.

5. Legal consequences of a breach of confidentiality

The business sector applies for a preliminary confidentiality agreement.92 This is natural, because in
practice an agreement is often signed to create an additional guarantee of confidentiality protection.
Accordingly, the conclusion of a confidentiality agreement is one of the ways to ensure confidentiality. In this
case, the parties establish an obligation under the contract not to disclose the information disclosed by them. A
party maintains confidentiality not because it is required by law, but because it has agreed to protect
confidentiality.”

Thus, the basis of confidentiality in mediation can be both an agreement (mediation agreement)
and the law. However, confidentiality may be based on general rules and principles of fairness.”*

The mediator should encourage the parties to clearly define the boundaries of confidentiality and
to understand the importance of confidentiality during and after mediation. At the same time, if the
mediator is involved in the process of teaching, researching or evaluating mediation, he is obliged to protect
the anonymity of the identify of the subjects participating in mediation.”

8 Lumi L. C., La Rue C. H., Prohibiting "Good Faith Reports" Under the Uniform Mediation Act: Keeping the Adjudication
Camel out of the Mediation Tent, Journal of Dispute Resolution, No. 1, Vol. 2003, 86.
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Breach of confidentiality may result in a claim for damages. For the most part, it is carried out in
accordance with the general principles of civil liability, whether it is a contractual or tort claim.”® The
principle of confidentiality may be violated by the mediator, parties, other participants of the process,
employees and interns working with the mediator. Accordingly, they may be assigned the duty for damages
resulting under the rules of tort liability, breach of contract and property liability.”” Legal remedies may
include compensatory damages, equitable remedies (reliefs), attorneys' and mediator’s fees, as well as costs
incurred in the mediation process and in applying for remedies.”

In this case, the affected person must prove that the participant of the mediation process (mediator,
party, his representative, third party) violated confidentiality. This will lead to the cancellation of the
statement, on the basis of which the mediation participant will be burdened with proving that there was a legal
reason for restricting confidentiality in this case.

6. Legal prerequisites for limiting confidentiality
6.1. The relative nature confidentiality

Any communication conducted during the mediation process shall be confidential, except in cases where
the information falls under exceptional circumstances provided by law.” Although the legislative situation in
Georgia until 2020 did not reflect exceptional cases of restriction of confidentiality, but Georgia took into
account the requirements of the European Directive and reflected in the law cases of legitimacy of encroaching
on confidentiality.'” Accordingly, the law currently contains such grounds.

The right to confidentiality is not absolute. Under certain circumstances, a party or a mediator may
disclose confidential information to a person who is not involved in the process, including a litigation, without
the consent of the information provider. The justification for limiting exceptions to the duty of confidentiality
in mediation is based on state policy - some information disclosed during mediation should be disclosed to the
appropriate authorities, such as law enforcement or child welfare agencies. In this case, the parties do not have
an unrestricted right to resolve issues in private and on a confidential basis. The exact scope of the duty of
confidentiality depends on the source(s) to which the duty can be traced.'”!

The fact is that the confidentiality of mediation must not absolute. At the same time, mediation
should not become a refuge for the injured (or guilty) party.'®” If the confidentiality of mediation were
absolute, the interests of the victim would remain unprotected in case of bad faith of the other party in the
mediation process. However, it should be viewed positively when the mediation is not closed and the public is
informed about the mediation, which contributes to the credibility of mediation.'*®

During mediation, confidentiality of communication is protected by mediation privileges. According to
his opponents, this may be contrary to the democratic principle of transparency and public participation in the

% Morek R., Nihil silentio utilius: Confidentiality in mediation and its legal safeguards in the EU Member States, Era Forum,
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processes.'” In accordance with article 6 of the Rules of Mediation of the United Nations Commission on
International Trade Law, unless the parties agree otherwise, all information related to mediation, including a
settlement agreement (if any), must be kept confidential by persons participated in mediation, except in
exceptional cases.'”

If confidential information is disclosed in the cases established by Article 10(4) of the Law of Georgia
on Mediation, the person receiving it is responsible for protecting this information from dissemination. Thus,
in fact, the legislator considered the recipient of secret information to the bearer of a secret, because the one
who receives information about a particular secret is the bearer of a secret. The owner of a secret shall be
considered to be the one who has the right to dispose of the secret in the sense of property law. The bearer of
the secret must handle the secret information known to him in accordance with the will or interests of the
owner of the secret. The will of the owner of the secret, the bearer of the secret is to strictly guard the
confidentiality or to transfer the secret only to a certain circle of third parties. In this case, the third party
becomes the bearer of the secret. If the bearer of the secret informs another against the will of the owner of the
secret, then the interest in protecting the secret is also violated. However, if the will of the owner of the secret
is unknown, there is an objective interest considered as a new criterion. The bearer of the secret must act in the

way that most corresponds to the will of the sacrament, or as every correct and faithful person would do.'*

6.2. Approaches to confidentiality restrictions in different countries

The German mediation law stipulates that the mediator and the parties participated in the mediation are
bound by protection on confidentiality, except as required by law. This obligation applies to all information
obtained by the mediator in the course of carrying out activities. However, the performance of this duty may be
excluded if:

1. Disclosure of the content of the reached mediation agreement is necessary for the execution or
enforcement of this agreement;

2. Disclosure of information is necessary for priority state policy (public order), including in cases
where it is necessary to prevent a threat to the well-being of a child, or to prevent serious harm to the physical
or mental integrity of a person.

3. The case concerns facts that are public knowledge or not important enough to be kept confidential.'”’

The Uniform Mediation Act lists statutory exceptions when this privilege is not exercised for
reasons of public policy. These exceptions include threats of human bodily harm or crimes containing
violence, communications used for the purpose of planning or committing a crime, evidence of professional
misconduct or malpractice, and violence.'®®

Confidentiality is not defined in Australia. The standards provide that a mediator should not voluntarily
disclose information received to a person who is not a party to the mediation. Disclosure of information
received is permitted if: (1) the parties agree to such disclosure, (2) the law requires it, (3) the information
to be disclosed is not identified, (4) and there is an actual or potential threat to human life or safety.
These exceptions relate to the mediator's legal and public duties to disclose information in certain

14 Eloshvili N., Importance of Confidentiality Principle in Mediation Process, “Alternative Dispute Resolution — Yearbook”,
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circumstances. However, it is more problematic for the mediator to determine the moment when public duties
arise.'”

As a rule, the confidentiality of the mediator is governed by law and by case law. Statutes exist in most
states that have court-ordered mediation. In the absence of such rules, the courts use a balancing test to decide
whether the benefits of confidentiality protection outweigh the potential harms of disclosure. This is known as
the so-called "Wigmore test" whereby any evidence that violates confidentiality must meet four criteria:

1. Communication should be based on the principle of protecting confidentiality so that the information
received will not shared to others;

2. The protection of confidentiality must be essential to the successful conduct of the relationship
between the parties;

3. The relationship between the parties is one which the society ought to protect;

4. The potential harm from disclosure must be greater than the benefit to be gained by the society from
non-disclosure.' '’

The Bulgarian mediation law stipulates that dispute negotiations shall be confidential. The Participants
of the mediation are obliged to respect the confidentiality of all circumstances, facts and documents submitted
during the mediation process. In addition, confidentiality restrictions are allowed if: 1. this is necessary for
criminal proceedings or for the protection of public order; 2. It is necessary in order to ensure the protection of
the best interests of children or prevent violation to the psychological or physical integrity of a human; or 3.
The content of the mediation agreement governs the disclosure of information for the purpose of executing or

enforcing that agreement.'"!
6.3. Georgian model of permissibility of confidentiality restrictions

The Law of Georgia on Mediation also provides for the above experience and exceptions to confiden-
tiality restrictions, however, unlike other countries, the Georgian model is based on a wide range of restric-
tions.

6.3.1. Exceptions to confidentiality restrictions

6.3.1.1. Protecting the life or health of a person or ensuring the freedom and (or) best interests
of a minor

Article 10 of the Mediation Law allows for the legitimacy of restrictions on confidentiality. In fact, the
legislator combines several options in the first ground for restricting confidentiality. First of all, such a basis
may be the protection of life or health of a person.

Human life is considered the highest legal good. Obstruction of it is a violation of the law, and the law

112

does not allow harm to someone else's life.” ~ In fact, the UN Convention on International Trade Law also

recognizes that confidentiality can be violated if it is necessary to preserve human health and save lives.'"

Therefore, it is noted that mediation communications are confidential, but in exceptional cases disclosure of
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information that is purposefully used for the goal of planning, committing or attempting to commit a criminal
act, concealing an ongoing criminal activity or threatening violence will be allowed.'"*

In addition, European Directive 2008/52/EC is of great importance, which obliges Member States to
maintain the confidentiality of a mediation process both during and after its completion. One of the grounds for
restricting confidentiality is when the disclosure of confidential information is necessary for the overriding
public policy interests of the Member State concerned, including to protect the best interests of the child or to
ensure the psychological or physical integrity of a person.' "

Confidentiality restrictions may be based on the disclosure of confidential information or only for the
protection of the freedom and the best interests of a minor. A minor may be considered a person under 18
years of age.''® This also follows from the Code of the Rights of the Child, since a minor under the age of 18 is
called a child by law.""” To determine the best interests of the child, we should be guided by this code, as it
explains that the best interests of the child include the well-being, safety, health, educational, developmental,
moral and other interests that are a priority for the parent, in accordance with this law and individual
characteristics of the child, with the participation of the child, and giving due account to the opinion of the
child.""® Article 5 of the same code establishes that the child has the right to give preference to his/her own
best interests in making any decisions concerning him/her.

Confidentiality and non-stigmatization are principles for the protection of minors, and the program of
diversion and mediation for minors is of particular importance. In fact, the individual approach of persons
participating in the mediation process to a teenager-criminal should be based on the confidentiality of people's
personal data and not allow stigmatization of a teenager as a criminal.'"’

Mediation is usually in the best interests of the child as it relates to self-determination, voluntary
agreements and includes the settlement of disputes between parents. For most children, it is useful to continue
their relationship with their parents after their divorce, as long as it is safe for both parents and children;
Mediation may be the best way to resolve a dispute that helps parents reach an agreement. The Model Family
Mediation Standards include specific suggestions for how mediators can help parents make the best use of
mediation to protect the best interests of the child. However, they do not support post-divorce parenting plans
(such as joint custody). This decision is for the parents make with the support of the mediator and their
advisors.'*’

In accordance with this Standards, the mediator encourage parents to seek out child development
information and useful community resources. They suggest that parenting plans developed as a result of
mediation may include relevant details about the child's residence and decision-making responsibilities. This
information encourages parents to consider revising a parenting plan over time as their child's developmental

21 addition, when

needs change, and to contribute a process to resolve future disputes on the process.
appointing a representative for a child, it is advisable to involve a lawyer specializing in this field, since he

knows the specifics of protecting the interests of the child.

" Tetunic F. L., Act Deux: Confidentiality After the Florida Mediation Confidentiality and Privacy act, Nova Law Review,

Vol. 36, Iss. 1, 2011, 83.

Directive 2008/52/EC of European Parliament and of the Council, 21 May 2008, <https://www.legislation.gov.uk/eudr/-
2008/52/article/7 > [15.12.2022].

Paragraph 2 of Article 12 of the Civil Code defines an adult.

"7 Code of the Rights of the Child, article 3, paragraph "a", 20.09.2019.

118 Code of the Rights of the Child, article 3, paragraph "h", 20.09.2019.

9 Shalikashvili Sh., Criminal, criminological and psychological aspects of the program of divergence and mediation of minors,
Tb., 2013, 41.

Schepard A., An Introduction to the Model Standards of Practice for Family and Divorce Mediation, Family Law Quarterly,
Vol. 35, No.1, 2001, 18-19.

! Ibid, 19.
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6.3.1.2. Disputing or denying the fact of a mediated agreement

The Mediation Law allows confidentiality to be limited even if the use of the information is necessary to
prove the fact of a mediated settlement when the other party disputes or denies that fact.'**

In almost all cases, confidentiality can be denied on the basis of the agreement of the parties. However,
this is not always straightforward, and questions arise as to who should give consent (bystanders, whistleb-
lowers, or documented individuals) and whether consent should be explicit or implied. It also determines
whether this is acceptable or not and how consent can be subsequently revoked. If it comes to refusing confi-
dentiality, it must be reflected in a document-agreement prepared and signed during mediation, that expresses
consent that the information received may be used as evidence in certain cases, or both parties want to prove
what happened during the mediation process.'*

The negotiations carried out during mediation are confidential, and therefore it is difficult for a party to
present the information as evidence related to the illegal actions (misconduct) of the mediator or lawyer in the
mediation process. However, the court may accept such evidence in extreme cases, when it comes to serious
crimes. For example, in the case “Tapoos v. Levenberg”'**
not due to the illegal actions of the real and an mediator. One of the parties stated that the agreement is not

valid due to the illegal actions of the lawyers and the mediator. The mediator requested the termination of

one of the parties argued that the agreement was

proceedings of reviewing the claim filed against him/her or to make a summary decision. Evidence was
presented that described the facts in detail during the mediation process. There was a dispute about the
admissibility of this evidence, although it was ultimately acknowledged that the evidence was deemed
admissible for the purposes of the truthfulness of the statement only.'> This makes it clear that the act of
mediated settlement is the only one that confirms the fact of the agreement.

6.3.1.3. Existence of an obligation to disclose information disclosed in the mediation process
prior to mediation

During the mediation process, a party may find out the information, the obligation to disclose which was
assigned to it before the mediation began. Accordingly, confidentiality protection rules do not apply when a
party is obliged to fulfill its obligation assumed prior to the commencement of the mediation to disclose
information that the other party has learned during the mediation process.

Although the duty of disclose the information arose before the mediation occurred, but this does not
mean that confidential information must be fully transmitted. The legislator indicates that such
information may be disclosed under the most limited conditions of disclosure.

The question arises: what does it mean to disclose information as limited as possible?

The answer is: in this case, this information must be disclosed in such a way that no data is transferred to
other persons, the transfer of which is not necessary, does not serve to fulfill the obligation to disclose
information undertaken before the mediation and / or relates to personal or other confidential data.

6.3.1.4. A court decision or other legally binding decision to disclose information
The law also links the disclosure of information obtained in the mediation process to a legally binding

act. Such an act may be a court decision or other binding decision. Another decision of this kind may be, for
example, a notarial act, an arbitration decision.

122 Law of Georgia on Mediation, Article 10.

'3 Hardy S., Rundle O., Mediation for Lawyers, Australia, 2010, 192.
124 Tupoohi v Lewenberg (No 2), 21/10/2003, VSC 410.
' Hardy 8., Rundle O., Mediation for Lawyers, Australia, 2010, 193.

59



At the same time, information obtained during mediation, on the one hand, should be disclosed to the
maximum extent limited, on the other hand, the relevant party should be informed about this in
advance.

In addition, mediation in its manifestations may involve the processing of data. Accordingly, it is
necessary to check and strengthen the legality of the processing of data used in the mediation, as well as to
regulate and specify the confidentiality regime. This confirms that the confidentiality and data protection
requirements specific of mediation are interdependent areas and sometimes develop in parallel with each other.
It is advisable to regulate the mediation process in such a way as to indicate the nature and purpose of the
confidentiality of mediation, as well as its possible compatibility or connection with other regulatory norms. In
addition, since exceptions to the limitation of confidentiality have been formulated under the data protection
regime, imperative requirements or overriding purposes in encroaching on confidentiality should usually be
subject to the data protection regime. However, at the same time, it is necessary to weigh the values in order to
determine which ones is of higher interest. The rules may also specify this specific authority (weight), as well
as what type of authority (administrative, police, prosecutorial or judicial) has the right to claim violations of

confidentiality. Mediation is a data processing process that must have legitimacy. '

6.3.1.5. Investigation of a particularly serious crime

Confidentiality may be violated even if, during the mediation process, information was disclosed
indicative of an offense under criminal law.'”” However, the legislator considered only a particularly
serious crimes the investigation from the categories of crimes as a legal basis that makes the disclosure of
information legitimate obtained during mediation. Accordingly, it is necessary to determine the existence of a
crime provided for by the Criminal Code, that is, a crime for which imprisonment for a term of more than ten
years or life imprisonment is imposed (Article 12(4) of the Criminal Code). If the investigation of this type of
crime does not require the disclosure of information revealed during mediation, then it is unnecessary to talk
about the legitimacy of the confidentiality restrictions.

In addition, in this case, the legislator establishes additional prerequisites for the restriction to be
considered legal. Namely, when imposing a restriction, two additional conditions must be met: (a) the
information must be disclosed as limitedly as possible, and (b) the relevant party shall be preliminarily
notified thereof.

6.3.1.6. Voluntary execution or forced execution of mediation agreements

International acts provide for exceptions to confidentiality restrictions. For example, under article 10(2)
of the UNCITRAL Model Law, confidential information may be disclosed or admitted as evidence if it is
required for purpose of fulfilling or enforcing an settlement agreement.'*® The European Directive 2008/52/EC
is also one of the grounds for restricting confidentiality when it is necessary to disclose the content of an
mediation agreement in order to comply with this agreement or for forced enforcement.'” Similar provisions
are contained in articles 9 and 14 of the United Nations Conciliation Rules in the Field of International Trade

126 Hueso L. C., Confidencialidad y proteccion de datos en la mediacion en la Union Europea, Revista IUS, Vol. 12, Ne41, 2018,

336-338.

UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,
New York, 2004, 27.

Morek R., Nihil silentio utilius: Confidentiality in mediation and its legal safeguards in the EU Member States, Era Forum,
Vol. 14, Ne3, 2013, 432; Batiashvili 1., Confidentiality in Mediation in Resolving Property Disputes: Reality and Challenges,
“Law and World”, Ne21, 2022, 105-106.

Directive 2008/52/EC of European Parliament and of the Council, 21 May 2008, <https://www.legislation.gov.-
uk/eudr/2008/52/article/7 > [15.12.2022].
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Law, according to which disregard of the principle of confidentiality may be justified when it is necessary to
enforce the mediation decision.'*

Such experience is provided for by the Law of Georgia “On Mediation”, in particular, the content of a
mediated settlement can be disclosed if it is necessary for the mediated agreement to be implemented

voluntarily or coerced.

6.3.1.7. Legal or disciplinary proceedings against whistleblower

The law establishes that the restriction of confidentiality is permissible even if the following
prerequisites are present in the aggregate:

4. A legal or disciplinary dispute arise from the mediation process;

5. This dispute is brought against the information provider;

6. Disclosure of confidential information is necessary to protect the legitimate interests of the
information provider.

Thus, the simultaneous existence of these circumstances may serve as a legal basis for restricting
confidentiality.

This is also natural, since interference in a confidential space is justified only when a person is
acting in self-help or "close to self-help". Accordingly, if a secret recording is the only way to protect one's
right, such record be used provided that the interference does not serve to impose civil liability on the other
party."”! The reason presented for limiting the confidentiality of the mediation process should be based on a
similar principle.

If the mediation agreement were absolute, the party trying to prove the existence of an agreement would

132

not be able to defend its position. Thus, the court noted in one case ” that the notices and information

contained in the mediation agreement are not considered confidential information if their disclosure is

necessary to prove the existence or scope of the settlement agreement'>®

6.3.1.8. Knowledge of confidential information prior to mediation

If a party knew information before the mediation that was confidential during the mediation process,
such information may be disclosed. A party may obtain such information from other means established by law.
This, obviously allows for the use of this information.

The legislator also considers the case when such information got into the public space in a different way,
so that the party does not violate the obligation to maintain confidentiality. At the same time, the release of
information into the public space deprives this information of its confidential nature, therefore this is also
considered as a basis for limiting confidentiality.

In fact, confidentiality protection does not apply to information that is already known to another person
or can be obtained in other ways. Also noteworthy is how the parties use the information obtained during
mediation. Confidentiality and disclosure obligations play an important role not only for the mediator, but also

for the parties.'**

130 UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,

New York, 2004, 27.

Decision of the Chamber for Civil Cases of the Supreme Court of Georgia, dated May 4, 2015, Neas-1155-1101-2014.
B2 Union Carbide Canada Inc. v. Bombardier Inc., 05.08.2014 SCC 35

33 Weinberg O., Weinberg B., Is there absolute Confidentiality in Mediation? Toronto Law Journal, 2019, 2.

134 Rabe C. S., Wode M., Mediation, Grundlagen, Methoden, rechtlicher Rahmen, 2. Auflage, Berlin, 2020, 25.
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6.3.2. Proportionality

According to part 1' of article 104 of the Civil Procedure Code of Georgia (hereinafter referred to as
CPCGQG), the court shall not accept information and documents disclosed on a confidential basis during judicial
mediation as evidence, unless otherwise provided for by agreement of the parties. According to article 141 of
the CPCG, a participant of the mediation cannot be called and questioned as a witness regarding the
confidential information that he learned during the mediation process. In addition, the proceedings on the case
are terminated at the request of the parties or at the initiative of the court if there was a mediation agreement or
an international mediation agreement by which the dispute has already been resolved (Article 272 of
CPCG)."*

The Law on Mediation"* stipulates that in cases specified by law, the transfer of confidential
information to an authorized person or body must meet certain preconditions in a cumulative manner, namely:
a. Disclosure of information shall be adequate for a legitimate purpose; b. The information shall be
disclosed to a proportional extent so that the confidentiality of such information is protected as much as
possible from third parties.

In fact, this entry echoes the record of the Constitution concerning the requirements for the restriction of
personal rights. The point is that personal space and communication are protected by the constitutionm, which
should be relate to the communication before the mediator. The right to personal space and communication is
not absolute and can be limited when exercised in accordance with the law, which is necessary in a democratic
society to ensure state or public security or to protect the rights of others. For these restrictions, it is necessary
to comply with formal and material requirements. At the formal level, there must be a court decision or,
an urgent necessity in the cases provided for by law, in which case the restriction shall be allowed even
without a court decision. The material requirement implies that the restriction must serve any of the
legitimate aims listed above, as well as be a necessary and proportionate means to achieve the aim. In
accordance with the principle of proportionality, the restrictive regulation of the right must be a useful and
necessary means of achieving a valuable significant (legitimate) goal. In addition, a legitimate goal should not
be achieved at the expense of an increased restriction of the right."*® The interest in obtaining data shall not be
satisfied if inference in the the right without the consent of the authorized person. There must be a legal basis
for legitimizing such interference."*” This may be the consent of a directly authorized person to transfer
personal data. Accordingly, in compliance with these rules, confidential information may be disclosed to
others in such a way that, on the one hand, it serves a legitimate purpose, and, on the other hand, it is disclosed
in a proportionate amount.

It is advisable to have legal cases of confidentiality restrictions with extreme caution and on a case-by-
case basis. This is important to ensure that there are legal grounds for the restriction and that a
misinterpretation of the restriction does not jeopardize the mediation process or unduly expand cases of
confidentiality restrictions. 140

However, Article 10, paragraph 4, subparagraphs "c", "d" and "e" of the Law of Georgia "On
Mediation" already indicates the dissemination of information to a limited extent, but proportional disclosure
of information should include the dissemination of confidential information to a limited extent. Therefore, it
shall be determined what specifics are used in the above mentioned tree cases on the dissemination of

135 Civil Procedure Code of Georgia, Legislative Gazette of Georgia, 14.11.1997, Ne1106-1.

136 "On Mediation" Law, Legislative Gazette of Georgia, Article 10, Paragraph 5.

137 Constitution of Georgia, Article 15, Clause 2, Legislative Gazette of Georgia, 31-33, 24/08/1995.

138 Decision No. 3/1/512 of the Constitutional Court of Georgia, dated June 26, 2012, in the case "Danish citizen Heike
Krongvist against the Parliament of Georgia", 1I-60; Decision No. 2/2/1276 of the Constitutional Court of Georgia of
December 25, 2020, in the case "Giorgi Keburia vs. Parliament of Georgia".

See Gallwas H.-U., Der allgemeine Konflikt zwischen dem Recht auf informationelle Selbstbestimmung und der
Informationsfreiheit, In: Neue Juristische Wochenschrift, 45, Jahrgang, Heft 44, 1992, 2787-2788 (in German); Gallwas H.-
U., General conflict between rights of informational self-determination and freedom of information (Georgian Translation),
Bichia M. (Translator), “Modern Legal Review”, Ne1(3), 2015, 70-73 (in Georgian).

Bichia M., Legal Regime of Confidentiality Protection in the Mediation Process and Its Meaning, “Law and World”, Nel5,
2020, 201 (in Georgian).
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additional information to a limited volume, the observance of proportionality on the basis of all restrictions
precludes the need to reflect an additional provision in a separate paragraph on the dissemination of a limited
amount of information.

7. Conclusion

Mediation is one of the most acceptable and flexible ways of resolving disputes for the parties,
based on the interests of the parties. During mediation, a mediator helps the parties to freely exchange
important information for the case, which increases the likelihood of reaching an agreement that matches their
interests. This process is aimed at self-determination of the parties, since the purpose of mediation is to help
the parties clarify and identify their own interests and reach an agreement. The mediation agreement itself is
consensual and based on a contract. Accordingly, its violation may entail contractual liability. Also, damage
can be compensated by tort law.

In this case, it is advisable for the mediator to maintain confidentiality so that the parties can trust the
mediation process. The mediator should possess the technique of conducting negotiations in a calm and
free environment, which will encourage to three-way communication in mediation. This obliges a duty to
protect confidentiality and at the same time creates an informal environment for the mediation process.

A central and main part of the mediation process is confidentiality, which creates ethical dilemmas
for the mediator. Confidentiality leads to the stimulation of positive factors such as: the sincerity of the
parties, the fairness of the agreement, the neutrality of the mediator, the effectiveness of mediation, etc..

The recipients of confidential information protection are different depending on whether it
concerns to external or internal confidentiality. For example, in the case of external confidentiality, the duty
to maintain information lies with the mediator, any party, a representative, an expert, an interpreter or a
witness. It is also advisable that this duty should be extended to any participant (intern, practitioner, etc.) who
has learned information about the party during the performance of professional duties. With regard to internal
confidentiality, the duty to protect it must be respected by a mediator.

However, if a party discloses personal information during the mediation process, this in turn leads to
the dissemination of the Personal Data Protection Act. It is also logical that in this case it is necessary to
take into account the rules and regime of data processing in order to make the information public on full
compliance with the legal requirements.

It is true that the protection of confidentiality increases the risk of attacking on the public interest,
but at the same time, the protection of the public interest should not lead to neglect of the principles of
lawfulness and fairness. Therefore, the mediator should study ethical dilemmas also separately and analyze
cases independently. At the same time, the mediator should evaluate the case individually, taking into
account the specific circumstances.

The mediator should also work in such a way as to fulfill his duty to society, since it is most
important for the society to assess the outcome of mediation in terms of fairness, and to interfere in the
process as needed, and stop the process if there is a threat to public confidence. This is dictated by the need to
protect public interests. At the same time, the mediator should ensure that there is no illegal or immoral
mediation agreement between the parties. A mediation agreement between the parties reached in confidential
negotiations in mediation may increase a risk of harm on the public interest. In Addition, this also instructs the
mediator not to allow the illegal agreement between the parties to be concluded in order to protect the public
interest.

Here, the affected person shall bear the burden of proof that the participant of the mediation process
violated the confidentiality of mediation. This is followed by a reversal of the assertion and in order to avoid
liability, the mediator must prove that there was a legitimate basis for encroaching on confidentiality in this
case.
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Any information disclosed during mediation, which was not known to the participant of the
process prior to mediation, is protected by the principle of confidentiality. Confidential information is
protected by privilege. However, this privilege does not carry an absolute nature and may be limited in
certain exceptional cases. Although Georgia has taken into account the experience established by European
countries (Germany, Austria, Belgium) and by international acts, but, unlike them, it expanded the range of
exceptions to confidentiality restrictions.

At the same time, the legislator rightly noted that in the cases established for by Article 10 (4) of the
Law of Georgia on Mediation, confidential information will be allowed only to an adequate and proportionate
extent of the legitimate purpose. However, some of the legal grounds for interference in the confidential sphere
(points "c", "d" and "e" of Article 10, paragraph 4 of the Law on Mediation) already include the dissemination
of information to a limited extent. If proportionality applies to all exceptions to the restriction of
confidentiality, then it is not clear what is the purpose of adding a similar rule in the tree paragraphs above
mentioned that the disclosure of information received during mediation may be disclosed to a limited extent.

It is advisable that confidentiality restrictions be given a more specific form in the law so as not to
create the danger of confusion and dilution of these grounds. At the same time, the abundance of cases
provided for by law creates a threat of unreasonable invasion of confidentiality. This becomes even clearer if
we take into account that some of these cases are of a general nature and it becomes difficult to specify their
content. Therefore, the basics for limiting confidentiality should be easily and clearly formulated. Under
these circumstances, the mediator must find a golden intermediate in order not to unreasonably violate the
other ethical principle in compliance with one ethical value.
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3005609850 Rsgmzgammm, od(30 Igns300L 0bLEGME0 LodsBmggmmdo Mdzgmabo PMMEESE G-
LydMABL. dgmasz0s LadmasEMgdMmngn asbzomamgdol sEMgnm, Bobsbabymadbogmgdfng 98s3bg39
0ym aobgomsmgdymo badomggmmao. agob gobboemgal gb dgomen dgbsmhnbros dums Loy 3nbggd-
30 @ LogdoBmggmmb Dmangmor gmobgb Emgdny Jg8meBRs;'

2014 Bemob 27 0g3bobl, goob 3b&ng, g36mzegdambs s 930m30b s&mdnma gbgManal asgm-
0056935b s dom 636 §39969dL dmEL, s dgmerg AbGg, LodoMmzgmmb dmMal gogm@ds sbm-

0d3o-

0d30:

Silvestri E., Too much of a Good Thing: Alternative Dispute Resolution in Italy, 2017, 79 <https://www.academia.edu/-
36857715/Too_much_of a good thing Alternative Dispute Resolution in_Italy, [29.05.2023].

0d3o:

BYg9ssdg b., 8gaszns badeMmggmmdn: §Mowmn(300006 mabsdgommggmdedoy, ., 2016, 10, <https:/www.ge.-
undp.org/content/georgia/ka/home/library/democratic_governance/mediation_in_georgia 2016.html> [29.05.2023].

71



(306980L dgmobbdgds, Mm3gmory bogoGmggmmb 3oMmadgb@ ol dngf MoGoxgaiodgdam ndbs 2014
Bemolb 18 ng@nbb.13 bgmdg3Ommgds (30mbabae gobbodmzMagl LadsMmzgmmb babgmdbogmb goem-
©qd9mgdsl, dgodydamb agal 3mazemgdol smEg@mbs@ommo badmamagdgdo (BgEos(30s, MdodMo-
90) ©d dgg4dbsb bgmboyMgmo 3ommdgda doma godmygbgdabsmgabs.

Lodmdomoagm bedmmigbm 3megdbdo 2011 Bemob 20 ©g398860b 356mboo gsbbmE(309mgdmmo
(330madgdoo bogomggmmdo ©883300M©s LaLIBsMNEMLMSE sEbgdyma dgmnszos. donbgrs-
300 030bs, MM Labsdsmmmm dgmnsz0s bogommggmmda 2011 Brmowsb sMbgdmdos dbstgms -
939300 b5 396mMb3Egdmm goMs680gdal goxsMmmygdol 3obboo 2019 Bermob 18 bgd@qddg@l doemg-
3 0gb6s bogommzggmmb 3obmba ,dgmas(300b dgbabgd”.

d93amddn LodoMmggmm Jomgmmes gogMmnsbgdmma 9Mgdol MmMasbodssnob ggbgHamama
oboddmgal N73/198 gbmeysonm 2018 Bemal 20 093933960 ©83@ 303900 ,8g00d(300b dgmgas©
dombBgmo ImGoggdol dgbobgd bogHmsdmmobm Jgmabbdgdgdol momdadg” (9.6. bobgsdn@als 3mb-
396300 ,dg@05(300b dgbabgd®) 3mbB3gb(z0L. bLadmJomsgm Ladmmzgbm 3megdLl 2021 Beob 22 ngbo-
Lol Ne668 306mbom 37358 3960, MMIMmoms(3 asbnbadbmgMs babsdsGmmmlb dmbsbamgmds ,dgwon-
5(300b dgmgasm dombgmmo 3mMoagdol dgbabgd LogHmsdm@obm gmabbdgdgdal mamdaby” asgm-
205638990 9Mgdol mEgsbodaz00lb 2019 Bemal 7 s330bEmL 3mbgg6(300L dgbodsedabom ©o©gdmma
LogFmedmmabm badgmaszom dmMoaqgdals (36mdsbs s sebEMYmgdsda.

gl sMbgdamo Hgamms30gd00 3g0s(300L 330G Mogabagsb gobbbgszgdoom dgbademms we-
993980090560mb yggmes Labolb ©ogs goMms 03 3oGgammonbs, Mmdgmas domamo Lbagsmm 360d3b9-
mmdob 3dmbgs s Fomndg LobadsMommm sedmEzomos 0b3z0do309MH0 NRBmgdsdmbomgdom. 396-
dm gbgbos, dz0mo 9943960bmab, dzomom vyzo60l domamom (36mdabmab, dznmowm syzobol gond-
3905bmsb, 3dmdmol Bmgdal dgdryEgoLbmab, 3dmdmal NRmadol RodmENdgzoLmsb, sgMgomgy
Jomms 303s60 domomdabmob sb/@s mgsbdo domommdabmseb ©s3o3dnMgdamoa ©o3930bs; d(3e
5bndbym bogombgddo o6 dgoolb 3obm@mbBabydol dgdmbzgzedo d53830L B03mmgbgdobmab ©s3se3-
doMgdmo o3s, Mmdgmacs dbggg domama Lagsmm nb@gmgboo bobosmegds s d53330L Y3oMsdg-
Lo 06&gMaLoL gomzamabBabgdal 8maab@mgdl, bmmm 3gmasznal 3Gmzgbo, megal AbG0g o6 aob-
LodEgMogh ImMngqgdada 353330l IMbsBamMgMBILmSL s 3ogdoMmgdmm bszombgdl.

Lodmdomoadm LadMmigbm 3mEgdLob Mebobdow, o35 Igns@m@mL dgadmgds aomsog3gb Lad-
3ol gobbomaal 6960b3ngH LESENdY. 88539 3MmEgdboo gomgamabbobydym dgdmbzgzgdda dmbo-
doonmyg dgbadadobo bagddob gomgdmgdgdl Babolbbsm o3oLgdl s FbsMgms MabbImdals gomgdyg, bm-
mm 09) 33539 535D a9dmyabadym 0dbs 396dm 8gmnsz00lb dgbadmadmmds ©s 0an Mdgogame
LA, IBaMgoms MIbbaMdom, nmgdl aosbyzg@omgdsb agolb baddolb dgmos@mEabomgal go-
©5(3980b dgbobgd. 835bmsb, 2019 Bemal 27 09393360l LodoBmnggmmb anbE ool gdsmemgbo bod-
gmb #1/366 go0bygz9@&nmgds ,Lobsdsmmmm dgmas300b 3EMaMmadolb ©ad@3n(39d0b dgbabgd® 300093
D™ 3dMLEGOL Lobsdsmomm dgonsznabamazal bLogdal go©s(3980L Laggdzmgdl, HmIgmoacy Lo-
LodaMommbash dmombmglh baddob go(36mdal s dgbbogmsol s Logdolb ,dgmos(300MboM0sbmbal”
dggobgdsl. 860336gmmgaba Lagombos LLg-0b XXI! 0300 35bbadrgMymo Labsdofmem dgoon-
5300L bogamEgdnmmdol Ld3oMbmsb ©s393d0Mgdamo 187" dgbemolb d9-2 39bg@oom gomgzgomab-
Bobgdnmo  omgds, MmBmal dgbododabowsi,  Igmos@mEabomgal baddob asws3gdalb dgbobgd
356R0bgds o6 gobohogMmmgds. smd339m0 3obhobgdgdals gomboRngfmadmmds goMzggmmo 3gfomeal
356353mmmdado  Ly3domm IMsegmaE aanbms Ladmm(zgbm 396mb3gdmmdada. 835 o) 0d Ladfmm-
39bm 6m@3ab LagMBLEG NG MM babsdsMmmmdn asbshogmgdolb dgmgasw Medmmgbndg dsmgsbo

13 Association Agreement Between the European Union and the European Atomic Energy Community and Their Member

States, of the One Part, and Georgia, of the Other Part, <https://eur-lex.europa.eu/eli/agree_internation/2014/494/2021-06-
17> [29.05.2023].

72



3994805." 830, 8gmos(300bmzol bogdob gowa(39dab Bgbsbgd go6R06gdal asboBogGgdal oumd-
390mmds g5630MmMdgdmmos Jgmns300b 3Mm3gbdn dgmabbdgdol bgdoymammmdocmmdal sGLmMa-
30 dobobosmgdmoo. sbggg 0d sMg9dgbGom, M3 Jgmnszool 3Mmzgbol bydoymepmmdnommdnasb
353m3Enbsmyg dbomgqdl LobodsGmmm bogemogdmmm dgons3nedn Bbmmme M bogemegdsymm
LgLosDdy g30bEMgdsm aodm(3bowgdal gomogdmmgds dgEasznolb 3Mm3gbal s dobo dgogagdal dg-
Lobgd 0bgm@mBnmgdnma gosbyzg@nmgdol dabomgdsew. 33539 MML Fbaggdl bgdnbdogH 83Dy

0300 (30m3bMngo 3gmns(300L 3Mm39Lalb dgby39E0L YPmgds Fgmsebbdgdal gommadymadol go-
933. bgbogddg LogomEgdnmm a53m(zbagdal FomEgdnmgds 3o630Mmdgdnmos 0d bogdzmoom,
3 3g008mMb 30g(39L ,dg05(300L gbabgd® 306mbab 8.1. Fnbmal Jgbodsdobaw dbaMol nbgmm-
306930 dgbadmgdemmds 3gmos(300b 3606(30358%g, FboMgms NRmgdgddy, BoMdmdsagbemals ym-
mob dgbodmgdmmdady, sebEmmgdol bybbdy, Moms dboMgd nbgygm@mdnmgdamoa gosbygzg@omgds
dooemb 3g005(300L 3GmM(39b30 FMBIBOEgMBSLY S 3gmebbdgdal Bnbsbdgbmbammdaby mgomges-
3dmM 3393006 30063030l LEYMO ©S(3300.

356bos 3momgdoo LanbGgmMgbms LLL3-0b 186-9 dnbemals 3l 39674&0, ®mImol msbobdow Lomhg-
mab 0mgdsdg ool o ddob bogmdggmoas 0y oGLgdmMBL Labm@emm gwas(3n0l BoMamagdda bobm-
&omm bgboo sl gdamo dmMnggdal 54@80; 56 53539 dbemals 3y 3916@0b mobobdo dbotgms
3ol 36bgdmdL 3g0s300L MomMdadg dgmebbdgds, GmImomss IbaMggdo obbdgdosb, HmI o6
303560mb LabadaMommb gobbsdmgGMmo 3onb 96 goMgdmgdal oam3dsdwey, = o3 dgmabbdgdom
30035m0bB0bgdmmn 30mmdgdal dgbeymgdsdwyg, asfmes 0d dgdmbzggabs, Mmmgbsay ImbaMAgmy
@b ML, HmI LobsdsMomm gsobbomaal gomgdg dob god3mubBm@mgdgma bosbao Joswagds; Lo-
a9mobbdms, Hm3 3baogbo emdds sMbgdmdos bsMgms dmEalb LosMdo@Mogm ©smgdobmab do-
3o gdadon, 3gdme 186-g Iqbmalb 3oGggmo 3496780l ,©“) J39396J8&0 nmgemabbobgdws Lomhg-
mob Bommadmmdab oy IbaMggdlb e@gdnmo 3gmbosm bymdgzMmmmgds, b sMbgdmdws dbsmgms
3g00bbdgds, MM dom ImEnlb ©ogs goobobyzg@om aowsgglb 9Mdo@Mogl; smbodbyyma dubma
8dmmagdayem 0465 2015 Bemob 18 domB ol Ne3220 306mboor @s LLLZ-0b 396MBaL 272! Igbemoom Losm-
d0@Magm 3gmobbdgds gobs dbomal gob(3bagdol bogmdzgmdg baddob Bamdmgdal 3gby39@ 0L Lo-
39d39mo. 5bndbyymo (33mmamgds bagbgdoom dgqbodadgds $sd05bal MBmgdsms gzMm3mma 3mb-
396300b 39-6 3gbmoo gomgamabbobgdyma bobodsMommmb Bmgdsl ©s o6 drymsegh Labadsm-
omm bgmdobabgmdmdsl. bmmmm 35005300 Mmamdsdg dgmsebbdgds, Mmdmamsg Fbsmggdo 3oL
mmdgb 35mEgdMmgdsl 56 FadoMmmmb sMdnGMmagbs myy Lobsdsmmmmb dgoos(300b godmygbgdad-
g, dbggg oM dgodmgds gobboemmm 04bgL LobodsGmmmbawda dndsmmgol NRmadol dgdrogso,
03909 3obmbo 0035mabbabgdl aodmbs3mabl smbndbymon Bgbowsb s 83539 M™L dgwosz00l
Jgbobgd omddal on@oonm domdmbomgdsl dbsmgoms 6gdol 538mbmdnnc ewagboma babgem-
dg36mmgdm dmgge 3oba30mmdgdl. 53l 3oMs, sMdn@Moyobasb asobbbzozqgdoom dgoos(z0sda go-
oby39@0magds 36 doomgds 3gbodg 3ol dogm, 3Om3gbo LEYmo gundbgds bydsymgmmdoma
3900bb3dgdal, dbargms 53&mbmoygmmdabs s dom dmMab 6gdobdogH 9@ s3dg dgwnsznnl dgbygg-
&ab Ibsmnbgyem g drneg NRmgdsdmbormgdsl. sdgbow, o9 sGdnGMmaygal dgdmbzggeda godsm-
gdmo 0gm bo3obmbdgdemm (33mamgds, dgas300l dgdmbggzeda dgmdmgdgmoas dgodrmmmmb
dbomMob 0b@gMgbgdo s LobsdsMmmmbawdn dodsMmmgzgol Y@mgdsdmbomgds, dgooszool 3Gm3gLob
6930b3ngM 98 93bg Ibamal BogM Bmadsms 3gdal @obEmmgdal - Bgnsznab 39by398 0L dgbodmgd-
mmdoEsb godmdmnbamy.

39005(300b gMm-gEm0, 3ogMsd 3Ms ghmamgfmn, 36nd3zbgmmasbn 30bobas LobodsMmemagdals
3568 3060m39. 3808m3 360d369cmm35605 Jodmgabommom ML ©sbgManmoa Labsdsmmm Bgwas(30-
ol 3mEgmo Msdmgbom dgobmmagdl 53 30babl. 83 3nmbom Lonb@gHgbms gosbsmadogl Labadsm-

" bageMorggmmb bsgmbbgodom bsbsdsGmmmlb 3oMggmo gmmaganol 2004 Beob 16 mgdg@gmob a0@sby3960-

gds bagddgdg Nel/1/186.
73



ommb 309 ©s30L dgosz00bomzgal goms(3g3ab 3Mm(390Ms. Labsdsmmemd bomdmgdsdo vbwos
d00mmb ©sgs, 091335 BaMdmgdadn domgdabomgzal dbscggdds Mbos dgeanbmb LomRgmo, Mmdge-
do(3 ma30L dbG0g Mbs s 3doygmagommmb Lodmdsmadm LadMmgbm 3mgdboom gomgamobbabgdyy-
™m0 M0gn obsdz5dmdal 30Mmdgda. Lobodsmmmmad ¢bos Jgod8mbBImL LomRgmal obedzgdmdal bo-
ba30mmdgda, doommb gobhabgds g0l 3gmnsznabomgal goms3gdol dgbobgd, bmemm Ladgwoszom
36m(39L0L BoM3o@gdoo oLEMmgdalb 33wy dmabnbmb dmMmnggdol 838 30(390s b, dgnmab-
63gdmdalb dgdmbzgzadn, Logdolb Bomdmgdol asbsbmads dbomals dmmbmgbom. Rbpgds ombgs,
03090650 dgndmos Ibmmme baddob dmb3gbol LEENNLgsb gomsegobyymgdsl asb@zoMommb bo-
bodaMommagda? 3dgbom, Lobsdsmmmmb a56@30MmM30L JoDbgdobamzgal n33gmgds 3gMdm s bLo-
bm@omm 390005(300L ghmazoMo N30MsGgbmds, Moasb dmwsgg dbomggdl sdggzomo GmmIsmmmdal
(335 oM 935mgdsm 8 dgdmosm 30MHEe306 JodoMmcnmb dgos@me bm@omanbl 56 396dm dgwon-
53000 - dgnse@mEmL oG mEmms gMmnsba Mggb@Mnwsb. LEmMgo 5cbndbmma d0bbom, dgwns-
300L 2019 Bemol bm@3s@ommo Mgxnm@dom gs563@3goies 3gMdm dgmas300b Ggommm bs356mb3wgd-
mm a50M3680900, dom dmMal Lodgmonszom dmEnggdals HBOMDb3gmyYmBabs s sebHYmadol dgbod-
mqommoal bs 3obmbdpgdmm Mgamsdgb@o(3000. s3sbmeb, Lagommadnmm LobsdsGmem dgwas(zo-
ol goMom godmygbgds babsdommdss dgmns(300lb 30ds6m (36mdagMgdol sdsmmagdabs, Mo gobado-
mMdgdl 39Mdm dgeos300b godmogmgdsl babgmadbogmda. Lagsmegdnmm Jgasgnom Lobgmadbo-
gm 5mbg3L babmgsmgdal (36mdogMmgdal s8smmgdsl bandabme, HmI dgonsznol M3oGe@gbmdgd-
do g5(36mdogMgdmmds Ibatmggdds/dbatgms anfmabE Bomdmdsagbmgdds msegsm gobsbmmsogmmb
396dm 390005(300b 0603060985 5306 BaMIMIMInL 9B e3dg Lobodsmmmmbawdn dodsmmgals goMgdy.

39005(300b gMo-gHmo 306G gbmds 3Mm(39L0L boMmgmaxgd@nsbmdss. ab MdGMBagmymal
MMoby s MgbyMmbgdol @odmagzsal. LLbL-b 38-9 @s 39-g dqbmgdoom aobabodmg®s, Mm3 Lobgem-
3Boggm dogn aomobmam Mbrs 0gdbsl ,03“) 3mwgdLob 187° 3bmoEsb 3odm3pnbamg LomRgmgddg —
©530b Lagbol aMgdmmgdol 1%-b, 3gM3 5M3653mgd 50 momabs. bmmm 03 dgdmbgzgzedn oy Lo-
bodaMoremm 3gas300b 3Gm(3gLbdn ogs AbaMmgoms 3gmsebbdgdom oM abEmmms, baddob Batmdmgdals
35656 gdabol dmbemhgmyg 3omEgdnmos ©sdsGgdom Bofmomanbmlb ©agalb Logbol moMgdaymagdals
2%-0b, 358653 5615653 gd 50 MaMob, goobrol sdswsbEnMgdgmo Jzommal gosbo; gomos dg-
dmombndbymabs, Labgmdbogm dogal goobrolb gd398gdsmgds ,56%) bLadgmaszom dmMoggdals
MbONB3gmymRolb mmbobdngdol aodmygbgdal dgbobgd asb3bogdsdg = 50 momal megbmdoo s
207%) Ladgnszom dmEnggdal sebBYmMadol dgbobgd gob(zbogdaby = 150 oMol mEgbmdom; o4
ol Babmoado @agds dg3gan bogomba: oy dboMmg mogomsebgg nbalb LobsdsMomm dogl Lobsem-
Rgmm Bamdmagdobogol 3obbobmzMmmo mEgbmdom, gb bmd o6 odmggs 0dob gomomoal Lodye-
mgdsl, Hm3 3mbamAgmyg babobbom s530JLoMgdlL, HMI 56 G0l Mobsbds dabo ©ogs gsbbormm og-
bol dgnsz00m ©s LML, MM Bobo Eogs asbobommb LabsdsMmmmad? bomgms MgbyMLbydalb o-
Bmazob 3Omdmgds@men 3ombggdal asbbobomaggmom 860d369mmmzsbos 3MnGoggmoa sbamadba.
3(3069%35L0560 ©53930L g3MbmM30 3MH SbsMaBL My mgsbogbo, dgadmgds a3zl 33bsm, MHmAd abgm
039030, Las3 3mbaMAgmy 0bolb dbmEme 100 MML s ,NRILmE" 0gdl LosmbENMgdm Gu&-
39U, 3g0s(3000 g0l OdMazMgdabol dob 1bggb 250 oMol goabs, Mo 3oMmadnm bHwal
LodaMmdmbomdmgdal bofmggdl. Dg8mambadbymnEsb go8mdmnbatmyg dgadmads gs3900gb ©ab33bs,
M3 bobadsMomm dmMoaqdol dgogagdmsb dndsmmgdom dgns(3000, Mmameg bobsdsmommb
Lygoboo, Lofggdmmds dbsMabomgol dg@ FobsbLNE &3000msb sMab ©s3s3d0Mmgdema. LEmG g
53 30bgboo v0blbbgds s@bLgdymo Jommyma babsdsmmmm 3Mog@ogs 2012 browsb pmgdog, Hmeg-
Lo Labodsmomm badgmonsznm ImMnggdsb 83@3o3gdL Mmammi Labasdsmmmm dmMoggdal o4&L
o bLENmoE GHMbogds IboMmgmomgol goobnmoa dagn. 360d36gmmgabas, MM sMLgdmmo 3Mod-
035 Ld39bMB3Edmm (33momadgdom a03ysMaglb s sMbgdom gobbomgsdwyg dombBgmma babadsm-
om 3mM0g9d0b 3@ 3039006 EMOHML dagal edMMbgdalb bybo go3M(39mogl Ladgwoszom Immo-

74



39%0b 0538 30(3900b dg8mbgg35D(3. Bonbgoogem ndabs, HMI Lobodsmmm dgmosznlb byHgaboo
Locggdemmdabomgol bamglh bdom dgdmbggzedn dsnbs bfoMmgds sgm3o@nb sbdomgdom Lomhg-
mab dgmagbs, dognl gomobs, sbgzg babsdsGmmm donb(s g36mds baddgl, gobabomagl dobo @obad-
390m80b B0bs30mMdgdL s Bbmemme 83 LG sEnob gozmal dgdwga Sbrgbl baddob dgmns@mmabam-
30b 30539350, babadsMommm dgeaszn0l 36403530 ©33300Mgdmmo Bgbal msebsbdaw, oy dbo-
9L/BboMY9dL Lamhgmbs s dgbsagdgmadn Bomomgdamo sdzo Bgmas3nnlb 399060B80lb 38dmyqbg-
30l mobbImds, Logdg Fgns(30l gowsg393s 3mbadbogdgm Lbomdsdwy(s.

39005(300b BHIMgdal gbobmab ©s353306Mgd0m gobLsgnMMgdnm 068 gMgLL ndLobyEmgdL ,bo-
LodoFmmmm dgns(300l 3MMaMadnl ©sd@30(3900L dgbobgd” 2019 Bral 27 ©g393860L Logofmgg-
mmb oL@ ool dsmmgbo Ladgmb N1/366 gosbyzg@omgdal 3g-5 dgbmal 3g-10 31640l om-
435, ®m3al mobsbda, batggdmab 3mblbmm@ e300l dgdmga 3MbLymE@eb@n 3gmasznal bszomb-
9830 85bbodmgMmaegl dgasznolb Bomdsmmgol gbsl, bmmm LogoMmgdolb dgdmbzgzsdo ©sds@gdom
DbON639mymyL Igmas300b 3Mm(39Ld0 MaMKIbal ob/@s gL3gEHaL Rommgal mEMasbodszomem
dbomgl. Lodgnszom dmMnggdal dombggol dgdmbggzedn dmMoggdal gdbEo ¢bws dgoagl Jom-
o gbody. of 03390909, M3 LabsdsGmmmm dgos(300b Bam3mgds ©abodzgdos sEobabgmdbogm
965973, 0993(30 3mM0a9d0L BgdbEn agds 36 Lobgmabogm, MmMBgmada(z sgbsdyMag masdbeg-
35, 863 dbmmmeE JoMmorm 96sdg. 838 oM dsbmsb ©s3egdnfmgdom Rbogds mgan@ndnca omb-
35 3oL 3mbLEGNEY(NYOEMILNSL ©s3o3d0Mgdam, Gomash 3MbBLENGMENS (3ombobo asbbabem-
3603L doMonm3bogmmgdal babgmdBogm gbsdg Batdmgdsl. smbndbamon 30093 gBmbgm sabdea-
90L 03 3mbaDMgdol doMmgdymmdal, Mm3 dobgosgsm 0dabs, HmI LobsdsMomm dgoaszns o6
Bom3maagbl 3nMmadnma dommmadbaxmmgdol gobbmm(30gmgdal 3Gim(39LL, 3065006 dgos(300L
36m(39b0b dggan o6 393306M©gds 35063 S Fonb(y ,LodsMmmnsb” (just settlement) dgoobbdgdals
30mbg30L, M8 dg0obbdgdalb BombBggs G0l 3Mm39Lal dgogan (just about settlement), dgbodsdo-
Lo, 3bomggdlb Mbos gbdmegm, Gm3 53 354sbnd3olb godmygbgdoom dom s8bmm@ Mo Ladsmmas-
bmds o6 Mbos gdomb, sMmedgm sMbgdymo 3mbymad@ol doma s Igmerg batol nbGagMgbgdal goom-
30m0LB06g3000 ILEMMIds MbEs JmobgMbmb.'” 58 Bgdmbsggede dgmoszos 3g® 0gbgds  doe-
omdbsgmgdol gobbmM30gmgdol s gMbsGoymo gmMmds, 5Msdgm o30L gosdMab 5933584~
M0 %mﬁ)ao.m

20B38mdomsgm s 3mIgHzomem bagzombgddn dedegmmdol gofzzgnm sb3dgd@gddg” gzdmm3am-
ma3gb@0nbo s Lodgmlb N2008/52/EC @ofgd@ngodn smbodbemos, MHmd magoe dbsmggdo gobbode-
360396 dg0s(300L 3BmM(39L0L bobaMdmngmdol, od(3s 0z boogdgedns, HMA svyz0mgdgmas (35m-
3990 439960L 396mB3gdmmded asbgbmlb gMmazama drmgetn dgmosz0nlb 3Gmzgbol babademoa-
3md0bs. 0Mgd@0gob domomgds ambagfnmo s 360d36gmmagabas 3Gm(39L0L MMasbabgdals d0b-
boo, Moasb 3900980l gobnbodmgMmgmmdsd dgbadmms 3Mm(3qLob godnsbnmgds asdmabgomb. bo-
bodaMormm dgmns300bomzgol oEagbomos go@s, MmIgmog o396l 45 mal, doaMod sMobs 3-
mgd 2 dgbzgmabs. 5mbodbmmo gows bsmgms dgmabbdgdoom dgadmgds goamMdgmegl 0dsgg 3o-
©00. 3905300 396 gobegds doMmomdbogmagdol aogosbymgdol Logydggmao, Mopash 6gdnbdogm
Omb gMo-gho dbatglb 3gmeg dbomabs s dgmos@mEalb obbdmdal donbgosgswm dgymdmoasm
39by30@™b 3Mm39L0. 3oMggm M bybosdy Logomogdmmmm gadmsbawgds 3o gdbsbymgds dgons-
300b 8EbLMMn3z-3MmM(3gbmomYGa 3o gbmdgdal go(36mdalb dgdwmaga dgmas(300L 3Gm(39L0b co-
md5bg 0bgxym@domgdamo gssby3zg@&nmgdal domgdal bgmdgbymdsl. smbodbmma gsdystgdamas
390005(300b dgbobgd 306mbobs s 3g0sGmMMmmMS gmogalb 3mogdLbol sMsgMomn bm@mds-gdymgdoo.

gobadgocmn 0., ©@30L s g@bsGonmo go0s6y39@ 0l Lobsdsmmmm @s sGabobedsMmmm gm®m3gda dgoansznal
dogomamndg Logomggmmadn, md., 2018, 65, <http:/press.tsu.ge/data/image db_innova/Kandashvili%?20Irakli.pdf>
[29.05.2023].

Silvestri E., Too much of a Good Thing: Alternative Dispute Resolution in Italy, 2017, 79, <https://www.academia.edu/-
36857715/Too_much_of a good thing Alternative Dispute Resolution in Italy>[29.05.2023].

75



geobomgdas LobsdsGmnmmb 3MbEMmEmab 89ds6ndo badgmnszom dmMoagdol smbEmmy-
35%g. Lbbg-b godo 8933009 cmog0 XLIV? amgomabBobgdl bobsBsGoemml 8mbsBaomamdsl bsdgmns-
(30m 3mF0ggdal sebHmgdada. Lobodsmommmb Rs@mmmmdabs s MgbyMmbLolb baMxgolb 3nmboom
LonbGaMgbmes Lodgwosznm dmMnggdol sebmymgdal bszombol gobbamags. LobsdsGmemm wodlb
0&Y30L LadgEos30m FmEMnggdals sEbEMMgdsdg, 9 badgmoszom 3mMoagdol dabssmban gbnbosc-
30093905 Lagommggmmb 396mMb3gdemmdal ob oy, Lodgmasom dmEnggdals dJobssmboEsb asdma-
©0boMmg, dobo smbEmgds dgydmadgmons. dgbsdadobsw, Lobodsmmm Jgmol bagdob asbbamagsda
5 8dmb3gdL dob 306mbmsb dgbodadabmdsl. badgmaszom ImEnggdal sebBMmMadadg Mool mddal
dgbobgd Lobodsmmmmb gobhabgds dgadmgds asbofngmmalb 396dm LaRogMom. sbgom dgdmbggzsedn
ol BabMnadn aqgds 3093 gMon Lsgzombo, 35d0b MmEgbag sMLYdMAL dbsmgms dmEnggdals dg-
Lobgd Ladgoszom d9@0, 35863 dobo 30bmbLEbNbssILgamdals 5b/@s senbENmgdermmdal godm
Lobodofmmmm 1ol 533mdL 3ol sebEYMgdsdy, IbaMggdl sfgm oY) sMs Yymagds bobsdsGmmmb
3035000mb Ldgdob aobdgmEgdom gsbbomgol dmmbmazboom. doo ©dgG gL, M3 272-g 3ybemals cgl)
39640 0:0035m0bbabgdl Logdnlb bomdmgdol dgbyszg@ob oy dgagbom 0dbs badgmoszom dmMogg-
d5; Ld3gEns(30m dmEnggdal sEbEMmMdal dgbobgd Lobsdsfmmmm 0mgdl 30g3 9o LabasdsMomm
5039b0mgdsb. aomsbyzg@omgds donmgds g56Rnbgdol gmmBom. dbatgl smbodbmm asbhabgdsl-
096 9Mmo 3573935 LOEsMLAYMadm FuM(3gma. badgooszom 3mMoggdolb smbEmmgdol dgbobgd
Lobodommmmb gobhobgds Ladmmmms s 56 bokngMogds. 360d3bgmmgabas, MmA dbamgl Lsdgoons-
300 dmE0gqdol sembEMmgdemmdal d98ga 3gmbogl LabadsMommmadn ndsgg Laddgdg g0l e3-
mgds db bddgwoszom ImMnggdol ™mgan@0dyMmdal 3MbGHmmo gsbsbmMzngmmb LobsdsMommd
©535bg bogdnlb Bamdmgdal d969439@ 0L 9&o3930y. LEMEMgE 83 LagnMmgdob asmgsmabbnbgdoom dg-
©05(300b MgBmEM30b ganxob 309 ebygdamoas 3obmbals (33em0mgdgddy Indomds, Hmmal 3mb-
393&omma dodobog LobodaMomm s Ladgoasznm 3mMoagdolb dggagdal gomsobsdmgdss. 3gM-
dm, sggadomo Mgam®dol JoDdobos baddob Bamdmgdal d96y39@0b Logdzmom smns@mmb Labo-
doonmmb g56Rnbgdom 3@ 30(390mo Mmame(z babsdsMommm, abg Ladgonszom dmEnggds. sbgm
dgdmbggzedn gobhobgds smbMmEgds LobsdsMomm assbyzg@nmagdol sebEYmgdal bgbol do-
bgE30m S dmaM 05MbLYdgdL bagmmbg bogdab Bamdmgdals 39by3980b dgdwga Ladgwasznm ImEo-
39000 s bEYMadmmdnbs s LobsdsMmanmmbsomgol dodommgal YBMgdol s39Maz0Ls.

396dm s LabmE@ofmm dgmns(zns gobbsgmommgdom dmdbaem dgJsb0Dddo© 0339mgds EMHmAb, go-
bbby MgLnEMLoLs s sEbENMgdal 3nmbom. s50bsbadbsgns, Gm3 30bob Mgaob@msznal Labgem-
3boggm 36mgdEob gomamgddo gobbm(zngmgdmmo 3gmosznal bLEGLEN s dgdmgabsatmas: 2016
Brob 30Mg9mo 5330LEM@Eb LobmEomm doyMmgddn Rsbodbmm 0dbs 43395 dgos(znol 3Mm(3gbo.
bom3o@gdom obfnmeos 1978 83@00(300.17 9L dmbs(3930 Ig@&Yy3gmgdlL oyy Medwgbo bojdom gobo@)-
300m LaLIBSMMEM, brEm 88 MomEgbmdal Logdgms 8060338 MMPs BbaMgd abmas s3zM3sGNbs
5 babadaMmommb bafggdo, sbggg O™ s dEsdasbymo MabyMmba. myyde ImMnggdol 54Gab go-
999 obEMmgdmemo 3gw0s(30980L Mamabmds 398 Yy39mgdl 03sdyg, BmM3 badsmnggmmado K96 3o-
93 o6 360b Fmbabrmgmdob gbogmemmans s LodsmmmgdMaga (36mdogmgds dabyemo ndsdwg, HmI
bgdoymummdom aomebyzn@mb sgs babm@omm 3gwos(300l badysmgdom. o dggbgds 3gMdm 3g-
053006 3Mog@ng3ob, mgonsmy@a bgsGobEogyco dmbs333gdn bmEmBsGoymo Mgym@dal dq3-
amd 3gMdm 3g0s(300b 359G 030L dgbobgd o6 sMbgdmdlL. Lojommzgmmb dgmns@mmoms sbm(zns-
(3098 gobsbmMmngmes sMogMmon 39Mdm dgmas300b 3Gm dmbm 3Mmgd@o, dsm dm@al Lomgsbm dgwon-
5(300b 05390Dg. 2023 Bgmb sbggg bmE(309m©gds 396dm 3g005(300L 3GMgd@0 39600l oyyMowammao
ob3oMgdal 3m0bogobmeb s gMogme MHmdsjodal MbnggMbog@&meb mebsddEmImmdam. gobam-
35m0obbB0bgdgmos abocs, Gm3 3gMdm 3geosznol bgdsgmeymmdom abaznMgdabsl, 3bsfmggdl wdcmseg-

mgb 398mbggzedn go(36mdogcgdamo 300 3g005(300L Loggmggdo, 3MbBNEab0smMmMdals ©s oy

7 bomo@mbodgoemo 6., Lobm@oMm bedsGmemn, dmbs jobsb as8mB(398mmds, 3., 2021, 274.

76



bbgs Mogo M30Mo@gbmdgda. 83mgbsm 3boMgqdl o LMo sebEMmMgdolb 354s60D30lb godmyqbgds,
oasb bdoMow Ladgooszom ImMnggds dgnsznol 3Gm3gbdngg dobo bgdoymaymmdama dgbea-
m9d00m dmegfegds. LEmGgo 5308 m3 o6 5MbgdmdL 39Mdm Ladgwnszom dmMogaqgdols LobadsMommb
3096 538 30(3900L 3G9m0 LEIGOLEN S, Mo 3gMdm dgoosznol 39396 MMmdy s Lodg-
©05(30m ImM0gqgdol bgdsymagmmdoom dgbAymgdsmdol 30Ma@gbmdgddy 398 y3gmgdb.
Lodmdomoagm ©a39d0lb gomagmal 354s60D3960L gsbboemgabsls 360336gmmzgebas sMda@ Mayal
ol 4o6bomga(s, MmAgmbsg dbmmme Jmbgdfngo oggdal asbbomaal Yymgdsdmbomads o543l
> MHMIgmo ©EJEmIsmnda(300L gm0 3odmIabomg asbobomagds, Mmammz dgbsznmbo-
&0 badsMmEgdMngn abLGGME 0, MmM3gmas asb3gMmdmadamoas 08 Lobgmdbogmb Lasdsommgd-
030 bogMzobogseb, HmIgmdag 3oL og3b 3odngo s doMomswn ogggnqwboagm%{]@o.w Lonb@gMg-
bmo 560G Mogal 3933000 dommmdbagmmgdobmab. g3mmasdn, goblbsgnmmgdom 3o g9c3sbyma
badamormal J394693d0, sGd0@GMagal 303306L JoMNmBLIRKMMdsLmSL gobLs MG dmm yyMoom-
905 9Imdgb. 5dob badoMobdomme 5d3-do doshbnsm, MMB sMdaGMagn Mol sMs dofmmmdbaya-
m9d0b 3563sbmM(309mgdgmn MmEMasbm, sMsdgm mag0bgdama 3mabobnEgds dabdbgbobomgal Gm3dg-
o3 @30b ,3m096873L" bosgebm3l 830l Fm MY, 05RE ©S J3omORA30GE assBYzgE L.
360l dmbadMgds, HM3 HmEabyz AboMggdo Mmo3006m0 g0l gomabobygg@ow 0Mhgzgb sMdo@G oy,
530m abobo go3mbs@eggb 6goslb, Mot mgzeb Labgmabogmb dogH gomeb@omgdnem LabsdsGoemmm
bgmobygmgdody s dob bo33mmae d085Mmmb ©a30L 3oeby3z9@0L 3gmdm Ladmamgdsl. dgbadsda-
Lo, boMmgms mgan@odnco dmmmEobos, Mm3 doo gL gobobamagl dbsmgms dog sMhgyma
0630@M(9d)0, MHmMImob gosbyzg@omgds 0dbgds Lodmmmm @s o6 ©d94398gdsMgds Lobodsm-
ommb dogH go(goboﬁxgob.zo 099330 Bambymo godmzomgdnesb 3sdmdmnbsmyg oMmdn@Mmaygdy
mgobsmgal ©sbgbgdymos LabsdsGmmm 3mbGEMmMmO, Moz 393mobsGgds LasMdo@Magm aosby-
3980mg3980L (36mdo-3bEMmgdol LobEgdedo s Mo o¢omadgmos Lobgmdbogmb bgwsdbgw-

39md0b g6d300bsmzg0b. gosbyzg@omadslb gbnggds res iudicata ggqd@o - 3baMgqgdl gdmy@gdom
03039 Lagobdy 0339 Lagmdgmoom LabadsMommmbmgal dodaMmzolb MRmgds. bodsMmggmmadn bom-

Lo godmEomgdoesb 3sdmdmabsmyg sMdnGMmogn Bogmgdse 3m3Mmotmmmoas s dofMNmsEd©
33069 Ld3MgEOGM 539830 g53mMmnygbads, bemmm LasMdoGMmagm smd35dol nbo(z0s@mEgda dofo-
5050 Loggnbsbbm MMmasbads(30900 oMb, (3o FbmGmom FobdGodom dg3zcn GESbLES(30mMbs-
M0 30D6gb s 3MIgM(30mmo ©3d Emgabsmzalb Bywmgds sGdn@Mmgdal s sGs dmbedsmmmaggdol
dngM. Gmams hoblb, Nxcm dg@o Loghom s bodmjomsgm LodsGmmab 3MogGozob 3o6Imbobo-
(300 Imbs LMo Magm BaMmdmgdado g0y boboaoﬁmgman.m

0bobndbogns HM3 dmemm 3gMommdn ggbl 030093L dgs300Ls S MG Myal 3mMIdabe-
0o 9.6. MAD-ARB, 3991075663 53mmdoom ©sbmmadamoa 3go0sznalb 3GMmgbaol s®dom@ogdo go-
3bMEsL ammobbdmdlb. ob ool 3mbgmoad@nb dmazemgdol mMn joMasm 083 3300MgdMmn 3Mm-
39bob g6 30dMoEem 3Mm(39bdn dgMmbyds. BgE-5Mdal gobgnmamgds sbabagb dbsmm Labmgswm-

90603 &9bgb(305L, MmMIgmog Ly NRG™ FgGowm N3ogdnMEgds 3Mbgymod@ol bszmgdsw gm@-
oo, Y@cm Jabsbdgbmbomo 3Gm(39Lgd0L bbgsmabbgs gm@mdgdom 80’)3306360[).“22

935599 8., bagPmedm@mabm bLosMdoGMagm gobbomgalb Bobodnmmdgda, md., 2008, 23, <http://press.tsu.ge/data/-
image_db_innova/Disertaciebi/giorgi_cercaze.pdf>, [29.05.2023].

19 0gdag, 23.

Abedian H., Judicial Review of Arbitral Awards in International Arbitration — A Case for an Efficient Sytstem of Judicial
Review, Vol. 28, Issue #6, 2011, 553, <https://kluwerlawonline.com/journalarticle/Journal+of+International+Arbitration/-
28.6/JO1A2011044> [29.05.2023].

21 Dodson S., Klebba J.M., Global Civil Procedure Trends in the Twenty-First Century, Rev. 1, 2011, 18.

2 Baril M.B., Dickey, D., MED-ARB: The Best of Both Worlds or Just A Limited ADR Option?, 2014, 1.

77



4. 30bLbomos 305 S dabo ES6gMa30L 396AL35d@n3s

Lodmdomogm ©ogol dmagzomgdol gobbs gnmmgdoo Loob@gMgbm 0bLEG NG MG 3393m0bgds
3MbLomos309, 0gn3g dgMoggds. ab ammobbdmdl agol gobbomgsl 3mbLomos@mEalb dngM, GmM3g-
mo(3 3300 dabssmbdn 0689396300 YPO™M GoMmmm YPmgdsdmbaomgdamss smgnMzammo, 300060y
39005@MMa. 3mblomos30s sMLgdmdl Mmamti 3mb@nbgbdym sbggg, bogMmm bLsdstmmal J3qy-
69330. 3mbLoemns(zns gomgamabbobgdymos sbmznMgdal bgmdgmmmgdsdn 9bgMag@ozob baggmm-
do bLogobggdm ©aggdab (gﬁmb.zs 3Mb&0bgbGnmn Lodsmmmal J394bolb Lodsgomomme bonb@gmg-
Lemo dgmann 396mb3gdmmdada sMbgdama 9.6. Bobsbbsmn 3mbBLomos00l 0bLEGME0, Mo ax-
mobbdmdlb ag0b gobbomgsl ImbsdsGmmal 80gM, od3e 30bndbeymo 3Mm(3gEnMs gobbbgszwgds
mamez bobo@mBgmm Bamdmgdabogsh, sbgsg 83@00(300[)0606.24 dgmannl Ladmbsdsmmmm 3megd-
Lol dgbodsdobaw, LomAgmab smd3zMedwyg 3baMggdl dgbodmadmmds sdzm ©a3s BaMmanbmb dmbo-
BoGomgl Bbmmme 8g0sbb3gdol 8omBygol 80B60m. % 585L 5Bm@gds BobsbBsGn jmBlomoaszoal
36 (3909M, HMAmal @MHMBLY3 Lobodsommm dbomggdal dgmebbdgdody oygmmngdsl (3nmmdl.
o9y 3boMggdo 396 dgmabbdgdnsb, 3o63bomzgm ImbodsGmmal o6 o3l 93 bogdal d93ama gob-
bom3zob gmgds. 3mbLomos(300L SMOFMEIsmuMa bobosomn odab. Ibamggda bgfMammdom dodstoms-
396 Lobodamormmb dmbgmal, Gm3 dgo@ymdabmb dmbabssmdwmgag dbatgl. dmbadstmmyg Rosdo-
90L B30 Lbmdsb. o dgmobbdgds dgwmagds, dob sembMmadswo doms odglb s o6 gobohng-
09ds. 3MmbLomos30ol 3g0s(300bogsb gobabbgeggdl ob, Hm3 3mbLomosGmMoa, sMsdnfEsdnm sb-
6L Log30b goabyzg@el, brmmm dgoos@mEn 56 admggs MRg3oL gl goabygzg@nbamaanl, Moy
sbggg BbaMgme goMmmm 338mMbm3nals > (30emgdemmdoms ©s bgdoymammdocmmdal 3Gnb303al xbg-
bogbmdom s0bbbgds.(30m3gm dgdmbggzedn, dogomoma, 3Mmnm ©s393d0 3mbLomoasznals 3GHm-
(39006 boBQQng‘ngmo.% 3936096 ms dggobgdoo bogommgdagmm 3mbbomoas(z0s 3oMase o6 34-
3omdlb s 300Rbyzs YBM™ dzoMamomgdam s sMad3Mmoyd@omm 0bbEMNIgb@ow, 3oy Labom-
390mmE. dg330dm0s 3035M0NmMm, MM bogomEgdymmmds Bod@mdMngom sBAL v3omaagl bg-
30b3ngMo dgdsmsobbdgdgmon 3Gm(3gEM@al oML, 30650056 Bgdogmpmmdammds, bstgms dgomsb-
63930b5 396 LEGoB3s BoMmBmaagbl dbamgms dmmsdams3gdal dofmoma ImEnzo@mMb. md(3s oy
Logom@adymmm babsdsGmmm dgmnsznsl  gobgabomasgom 3gwoszool dodsmo Labgmadbogmdn (5bm-
3096980L 83ommgdals 3mmo@ 03 3995b0D8o, 385Lmsb gomnsmgdm HmAE Logsmogdmmm dgwas-
300b 5MLgdMsL 53oMmgdl IgasGmMal bs3mgdab@ gMmz9b30Mo Mmmo sg0lb bodsmmmgdog
d0bosbidn, 35d0b Logsmmgdemm dgmns(3nal s@bdmds, dgmsebbdgdol bgdosymepmmmdommdal Ly)-
Mo dm0sMmgdom, bsdgzamsm dgodmgds 0dbgl gobboemmmo Lobgmdbogmda dgwos(z00l dadsGro
(36md0gMgdal s3ommgdab s 39Mdm 3gnsznol IbaMo 0bLE G M 30Mbsmobs300b badysmgda.

5. @330L gm@IsmyMa Fsnm3bLagymgdom 3ma3z36930b 3IMImMg3sGn g

©530b g50056Y43980b s gMmbs@omma Lodnemgdgdals dm3nmamods300bs s gobzomamgdals
3(309mmdob doybgezem Emgnbamzgalb LabsdsMmmm 33mags 3Mob bodmdomsdm ©o30L aosby-
3980L y39modg oG momaeo gmMmIs, MoEash dobo adymadomo 3g4sb0D3gda 33meg MdEANMbagm-
ymgzb dbamgos Rsmommmdsb. 353606900 Nuc™m ©s HRO™ @ omuGae sbgbgb LobodsGmmm
LgdE™ENL dmmoG3nGo go3mgbal dggabgdsl. Mol ImbsdMgds, MM babsdsMomm gssbysgdn-

2 Association Agreement Between the European Union and the European Atomic Energy Community and Their Member

States, of the One Part, and Georgia, of the Other Part, <https://eur-lex.europa.eu/eli/agree_internation/2014/494/2021-06-
17> [29.05.2023].

Taelman P., Stefaan V., Belgian Mediation Report, 2013, 1, <https://papers.sstn.com/sol3/papers.cfm?abstract id=2355902>
[29.05.2023].

0gdag, 2.
0dao. 1.

24

25
26

78



mg3930L 3mmo@ozne 360d369mmdsdg Lodn gmgdgbGo Sbgbl asgmgbslb. M3nmggmgl ymgmabs
9L 360l 3mbadsmmmgms LEGNLO (MmamE brgds dosmn ©s3MI3mg]@&gds s 3oMsbGngda, HMI-

moms(3 0bobo LoMmagdmmdgb) s MHmamm a56LbsdM3M396 FMbodsFmmmggdo Ms3056m HMEL Lobo-
doBonmm s 3mmo@G0gn® 3Mmgbdn. 3gmmg o@ab babsdsMomm bob@qdob mEMasbobdgds, dsm dm-
0l 396mb3gdmmdal Labsdsmmmmb ngM aoobgozal dgbedmgdemmds, babadsMomm 3Mmsgbg-
3oL bLEOYJG YOS s 3OMINMIGNEaL dmbymds. dgbedg Bod@mMaw, MHm3gma(s, LabsdsMommm do-
maBmgdadg go3mgbsls sbmgbl Mol 3mmo@ognmo LobGgds: 3mmn@ogzs, GmIgmda(s domomgeg-
30l EogmMBs s BMaad96@0Mgdnmmds Lobsdsmmm bgmabygmgdol d3memodngn® 3Gmigbda Ro-
9300L QROM Goom Rstgzalb dgbadmadmmdal od@ggo.ﬂ

Logdomggmmdo bobadsmmmmdo ogob 3osbyzg@ ol doMomsmn aozbagdam 3Mmdmagdsw do-
Lo go@d@30MoMEmds Lobgmogds, Moz Maz0lb AbG0g 0b393L g0l godnsbnmgdsl, o g8gd@&nsba
domomdbagmmagdolb 3M06(303L gB0bssmdmgands. 3od@30MmMmmMdal 3HMmgdnl gomsdmnl gfo-
9600 Ladmomagds LoboedsMmmm bgd@mmal gobMHEss. gofms 3oLy dmgsmsdggdobasmgol bIoMaw
36mdmgd@os bobsdsmmnmmb bgmBnbobzomdmds. onMabdmymgbzns  Lodsomadmoga 8gMdnbg-
b0 5 3MM(39@NME0m ©0GZ0OHMS, 5308M3 0MoEoymn gsbsmmgdol 5M3dmbg ssdnsbomsmgals
NBRmYd9d0L (335 ©d LadsMmmmadMog dgdsbnd3gdmeb bgmads YROM o YROM Moo bogds.
bdoMo, Ladsmmmal gbs 03 5s305b6gdnbomgal, g0b(s Ladsmmmal Ladmemmm dmBb3smMgdgmos, gov-
3905600, Lagdomggmmb LobsdsMmemmdn dodsmmgabomgal 3mbamAgmgl B3l LEMoLENMaEL Labo-
domormmdn dodommngobmgol Lagomm gm@mdady dgzMon Moyymo bamhgmol gm@mdolb  dg3bgds ©s
3M0d@03odn Bomgdmmo Bgboo obedymmgds. smbadbaymo, gMma 860z, oMoonmo 3Gmgzggboal
3603369mmmdalb g™ dMoab, ondgs Jgmeg dbMog 06393L Ladsmmmgdtng 899603 gdmab Bomadm-
doa9bmgdals 39d3gmdom gEmogEomdsl, Mo o0 dggbodsedgds Ladstmmmoal bmasw Lemzosmy®
360336(mmdal - Ladofmmammn 5@83056980bmz0L oMbgdMAL s ofs Mmamis v3sb g3Mm3mmao
20MJGH0bSL", brmm LagFom Ladsmmsmdo ,badomommal ameds@ogol” Ybmwgdgb.

domMomadbaxmmgdol asbbm@30gmadol odM 3mmadse dgbadmgdgmoas sbgzg asbgobommo
36m39Lb0b bgdg e cgm(ﬁao@@(ﬁmbozs, 0D(3 9MgMmbgm doymoms 30330560l Mgmgdsms g3-
Be3eds LabadsMmmmmad. dmmm 3gMomedn asdmongzggms bofmbgmol BomImgdsdn doymgdmmdal
8966300 Labsdstmmmgdol IbEnEsb, Maboig dm3ygs Lo zmbLENG MM bo(ﬁﬁgqng 300 (3
ImbomBgemg 8bamg LLL3-L 186 Fybemal sMS3MBLEG NGNS (56MdsL cmbmzgl bLogsMomzgmmb
3MbLEOGM 0oL 31-g Pbemmab dodoMmgdoom. dmbamBgmals mbabMmgdom Losogm BmMmds sbnggdL
bogomoagm (Goombymon) Lobsdsmommb dmbodsmmmal abgMgonm Ngmgdsl, bsgmomsta (o=
db&ng0 dgbgmmgdobsdgd®m oo mgdgel LomBgmal gobbabomagmem B0mgdady s bamBgma cob-
oM Jobomgdmob gMmem ondMbmb dmbamRBgmal. LamRgmal Bamdmgdsdn doymmgdmmdal
a56h0bgds 3mEgdLol 30M35bgmo 39MLoom 5 0ym gsm3omabbabgdamn s LabsdsGmmmgdal
3568 3060m30L 30bboo 0g6s dgd8mmgdmma, ode 8obo FoMmdow gs3mygbgds dgbodmgdgmas dom-
om3bagmmgdol gobbm@M(309mgdol ©o30d6M3mmgdgmo smdmhbrgl. gb yzgmoggfo sDAL v em-
353b Log30L IMBbogdol LG, MoEash Mog ao6hnbgdgddn Labsdsmmm mMdsw dgwal Laddal
dobomgdob gobbamgado, dombgosgem 0dabs, Hm3 Ladmdsmsgm 3Gm3gLo Logsm Ladstmamans, ©s
dobdn magobygmsmo abiMgns 9@ oMol ©sdggdmmo [Bbmmme 3obmbom gsmgzamobbabgdamemoal.
358m30bsMyg 50b0dbmmawsb 30bs6dgbmbaemns H™3 dgbbG gL 3Hm35Lalb Bm@MIsmabgdal G9b-
96300 5 LadMmzgbm Bgbgdal gods@Engzgdom Ladsmmama g™ sbrmb doz00gl Jsmmsb, gob-

2 Guarnieri C., Pederzoli P., The Power of Judges: a Comparative Study of Courts and Democracy, Oxford University Press, New

York, 2002, 3, <http:/link library.eui.eu/portal/The-power-of-judges--a-comparative-study-of/7sQRr3Lt8cs/> [29.05.2023].
5©580060b ggmgdocms g3tim3nmo babodsGmmmb 2017 Bemal 17 006360l goobygg@omgds bogdgdg Ne 30459/-
13, <http://www.supremecourt.ge/files/upload-file/pdf/kobeliani-saqartvelos-winaagmdeg.pdf> [15.06.2023].
bogdoFmggmmb bagmbb@odom Labsdstommmb 2020 Bemal 7 ;gdgMgmalb gowsbyzg@omagds Loddgbg Neld8l,
<https://constcourt.ge/ka/judicial-acts?legal=9023> [30.05.2023].

28

29

79



o30bsg ob sMbgdmdL. 08nbamzgol M3 JomEBLogMEads o6 sMRL JoMmmabaogMmadabamgal be-
badoMomgdds ¢Ybs nbgEBdm3zo6gmmb 5305693 bg MM0gbBNMgdmma (3m3bsma LadsGmemao.

6. 5L 336>

33935%7 oyMmEbmdom gsd3mngzgms, MmA Lodmdgomadm ©o3980L gosby3zg@ b bbgswsbbgs
a%0b dngds 3603369mm3zobn Bog@MG0s Labmasmgdfngn NMHMgMcmmdgdal Mgammomgdobomgals.
LobodoMnmmms asd&ROMMIMmMMdS, nMmn dbMaz, GMmomo(somma babsdsMmnmmadals 3G0bDolbdq do-

@ 3°©9E3 I J 3, Mowooym @myg 3 J
M00098L s, Jgmeg 3bMog, Labmasmgdal 3bMoEsb domommabogmmgdol ddoMmE dmmbmgbady.
39005(300b bd356MBIPYdmm Mgammamgdal sbsmabam sbgzg 0339mgds nbgomn bsgombgdal Mga«-
m0Mgdals o9 (30mgdemmds, HmammMo(zos 3Mm(39L0L BaMmdammazal 96s, obedz9dmdal 3ommdgdal dg-
dmB3gdabs s LabamAgmm asobsbogdal Bm@3al dg3Lgdal sMobogom@gdnmmmds, Lobgmdbogm
d5g0, dgbodsdnbo, 30bs6dgbmbamos gsbbmE(30gmoglb 3Mm(39Lolb agmMmAsmoaba(zns. LadsMogg-
mmdo 3Mgo@&0nmo damomdbogmmgdolb ©adsmoa (36mdamdss, dabo d3m3nmamadsznobsmzal LEm-
0 5 Imbobmgmdodg gomgmoamon badoggdolb aoemadss Logomm. dgbedsdobowm, Labyol g@o3dy,
Lobad gMab (56mdngFgds ozl bgdoymagmmmdam, Lo Fnmama 3sbnbabdggdmmdom gosbyzg@eb ao-
00530b98b, dgodmgds EBGO™ dmogHo YPmgdsdmbomgdal 3dmby 3mbLomosGmMal @sbdamgdom
©530L aoogMed 360dgbgmmzbo dgubymb bgmo Labsdstmmmgdal asb@gofmmgsl. babsbbsmo
3mMbLoos300L 3Mm(3gMEs AbaMggdl 3gbadmadmmdalb 80b(3gdLb LabamRgmm asbsbowgdal ggm-
3ol dg3Lgdabs s ©abadgzgdmdol Lol gogmoal gomgdg, doMGagn gobzbogdol bagndggmdy
a560bommb ©o30L dgbodmm 39ML3gdEnggd0. dgos@mmdg g0 YBmgdsdmbamagdoo sedngo-
mo 3mbbomos@m@a bomggdl dab393L Ladsmmmgdmng MRgzel ©o30lL Lagomommm gomsbyszg@ ol
dgbobgd. smbadbma 360d36g9mmzbae gos3fMeggmeammgbgdl badmdsmadm @eggdal gomsebyszg@nb
gmEM3gdb, sbggg dobo bgdogmymmdoma bobosmo Bosbomoabgdl 3bsMggdl o @™ bgmdabsb-
300m3L gobonl doMomdbagmmagdsb.

35M©s 330bs, dgs300L d03sMm (36mdngMgdal s3smmagdol dobbom sMLgdocmans Lobedam-
omm bogomgdmmm dg0s(300L Gommm gsdmygbgds, dgmas(3nsl gowa3gdnmaoa boddgms Gomeg-
bmdolb BM@s 3gosGmmms Mobmgbmdal msbsbdmdngmno bl 3gomos335m. 3gosznal 3Gm-
(39Ld0 BbsFgms nbgymEmBoMmgdmmn dmbsbomgmdaom bgma dggbgymds (36mdngMgdals s3ommgdsl. sbg-
39 oMoonmo Lybmasmgdaol Bamdmdsaqgbmagdo bogsmgdsmm bobsdsmomm dgmaszoolb dsob-
3Bodmmdal 30mHmdgddo g o 359(3090056 bosbamabmb 396Mdm dgmas300b nbosoMgds, Mo Lo-
dmmme dmgdbobn@mads ©o30L sMgMm 9893%g 3Mg396(300L s LmznemyMa Fdz0mdal ©s3-
3300009350.

dndmomaMmaggna:

1. 8ygdsemsdg b., 3gmnsos badsmmggmmdo: §Mown(300086 mobodgmmmggmdedwyg, md., 2016, 10,
<https://www.ge.undp.org/content/georgia/ka/home/library/democratic_governance/mediation_in_georgia 201
6.html> [29.05.2023].

2. gobosdgzoemo 0., ©o30b oG gfbodomn gomabyszgd ol bobsdsmmmm s sMobabsdsMmmm gm@madgda
dgns(300b dogamondyg badstmggmmda, md., 2018, 65, <http://press.tsu.ge/data/image_db_innova-/Kan-
dashvili%?20Irakli.pdf> [29.05.2023].

3. 39633999 8. LOgENIAMEANLM LssMdaGMagm gobbomgnl BabsdnMmdgda, md., 2008, 23, <http://press.-
tsu.ge/data/image db_innova/Disertaciebi/giorgi cercaze.pdf>, [29.05.2023].

. bofmnBmbadgoemo b., babmGamm LsdsMmamo, ,dmbs 3ombs®, md., 2021, 274.
5. bomodmbsdgomo b., 3gemgdomo badmdomadm 3Mm3gLa, ,0mbs 3o, »b., 2022, 163.

80



10.

11.
12.
13.

14.

15.

10.

17.

18.

19.

20.

21.

22.

23.

2@830560b Mgmadoms g3@m3qmo Lobsds@ommmb 2017 Bemob 17 05630l go@ebyzg@omgds baddg-
by Ne 30459/13, <http://www.supremecourt.ge/files/upload-file/pdf/kobeliani-saqartvelos-winaagmdeg.pdf>
[29.05.2023].

bogommggmmb bagmbbEo@miom bsbsdstommb 2020 Bermolb 7 ogdgfamol goobyzg@amgds Log-
dgbg Nel481, <https://constcourt.ge/ka/judicial-acts?legal=9023> [30.05.2023].

bogdo@mzggmmb bazmbb@odmom babsdsmmemmb doMggmo 3mmganal 2004 Bemob 16 ogdg@gmob go-
©056y39@&0mgds bogdgdg Nel/1/186.

Abedian H., Judicial Review of Arbitral Awards in International Arbitration — A Case for an Efficient Sytstem
of Judicial Review, Vol. 28, Issue #6, 2011, 553, <https://kluwerlawonline.com/journalarticle/Journal+of+-
International+Arbitration/28.6/JOIA2011044> [29.05.2023].

Association Agreement Between the European Union and the European Atomic Energy Community and Their
Member States, of the One Part, and Georgia, of the Other Part, <https://eur-lex.europa.eu/eli/agree -
internation/2014/494/2021-06-17>[29.05.2023].

2023Baril M.B., Dickey, D., MED-ARB: The Best of Both Worlds or Just A Limited ADR Option?, 2014, 1.
Dodson S., Klebba J.M., Global Civil Procedure Trends in the Twenty-First Century, Rev. 1, 2011, 18.
Eliantonio M., Backes Ch.W., Van Rhee C.H., Spronken T.N.B.M., Berlee A., Standing Up for Your Right(s) in
Europe, 2012, 13, <https://www.europarl.europa.eu/thinktank/en/document.html?reference=IPOL-JURI ET%-
282012%29462478>[29.05.2023].

Guarnieri C., Pederzoli P., The power of judges: a Comparative Study of Courts and Democracy, Oxford
University Press, 2002, 3, <http://link.library.eui.eu/portal/ The-power-of-judges--a-comparative-study-of/7sQ-
Rr3Lt8cs/> [29.05.2023].

Silvestri E., Too much of a Good Thing: Alternative Dispute Resolution in Italy, 2017, 79, <https://www.-
academia.edu/36857715/Too_much of a good thing Alternative Dispute Resolution in Italy>,
[29.05.2023].

Van Rhee C.H., Verkerk R., Civil Procedure, Elgar Encyclopedia of Comparative Law, 2012, 143,
<https://www.academia.edu/18369806/CIVIL_ PROCEDURE _Elgar Encyclopedia_of Comparative Law_Se
cond Edition 2012 p 140_156?auto=download> [29.05.2023].

Zappalaglio A., Recent Developments Concerning Mandatory Mediation in Italy: Some Comments on a
Troubled History, 2013, 3, <https://papers.ssrn.com/sol3/papers.cfm?abstract id=2478268> [29.05.2023].
Carver Th.N., Essays in Social Justice. Harvard University Press. 2013, 3, <https://doi.org/10.4159/-
harvard.9780674287907> [29.05.2023].

Elnegahy Sh., Can Mediation Deliver Justice? Vol. 18, 2017, 766, <https://www.cardozojcr.com/s/-
CAC305_crop.pdf>[29.05.2023].

Matteucci G., Mandatory Mediation, the Italian Experience, Vol. 16, 2015, 189, <https://www.-
researchgate.net/publication/286409655 MANDATORY MEDIATION THE ITALIAN EXPERIENCE>
[29.05.2023].

Silvestri E., Too much of a Good Thing: Alternative Dispute Resolution in Italy, 2017, 79,
<https://www.academia.edu/36857715/Too_much_of a good thing Alternative Dispute Resolution_in_Italy
>[29.05.2023].

Taelman P., Stefaan V., Belgian Mediation Report, 2013, 1, <https://papers.ssrn.com/sol3/papers.cfm?-abs-
tract_id=2355902>[29.05.2023].

The Power of Judges: a Comparative Study of Courts and Democracy, Oxford University Press, New York,
2022, <http:/link.library.eui.eu/portal/ The-power-of-judges--a-comparative-study-of/7sQRr3Lt8cs/> [29.05.
2023].

81



Nino Kharitonashvilix

Court mediation as a Means of Access to Justice and a Prerequisite
for the Development of Private Mediation

Today, due to the diversity of public relations, the problem with overloading courts is stated all over
the world. For the effectiveness of justice, countries are introducing alternative means of dispute resolution
and promoting development. A number of substantive and procedural advantages of alternative mechanisms
to resolve disputes are recognized in practice and theory.

The aim of the paper is to share the experience of foreign countries with Georgian readers, including
critical opinions which is essential for the proper promotion of alternative mechanisms to resolve disputes
and develop legal policy in this field. The paper briefly reviews the main problems of dispute resolution by
Jjudicial and non-judicial methods, and the introduction of the institution of preliminary conciliation is
proposed as a solution.

Key words: mediation, conciliation, arbitration

1. Introduction

Public relations are developing and changing, as a result, the new fields are emerging, for example, the
digital economy. The digital economy brought about enhancing civil relations which still have not been
regulated. Increasingly changing world makes civil conflicts more and more diverse that causes the need for
justice. If the conflict of interests between people had not arisen, a man would not have coined the word justice
and thought of the idea which it is based on." Justice is the art of restoring and maintaining a balance between
conflicting interests of a human, which can be achieved through the application, observance and consideration
of appropriate standards and values. And regarding the question related to the standards and values, scientists
develop the opinion in two directions: justice based on laws is formal justice and justice based on parties -
creative justice.” When choosing a way to resolve a dispute from the two directions, the psychological
approach of the parties to conflict resolution is decisive. Creative justice can be implemented through the
means of alternative resolutions of a dispute: arbitration, mediation, conciliation, and also by the preventive
judicial bodies, such as notaries. By analyzing the statistics of using the alternative means to resolve a dispute,
having discussion about the legal culture of the society is feasible. In countries where non-judicial means of
making a decision are more developed, its population might be well prepared to take the responsibility for
deciding their own destiny in more compromising way than radical. However, it is possible to develop a
contrary conclusion that includes applying to the alternative method of resolving a dispute caused by the
judicial bureaucracy. When the people, the source of government, give the power to the courts to administer
justice, but experience a failure to get it on time, then they independently try to find and develop other
alternative ways. It is a historical fact that ADR has been introduced into the civil procedure system of various
countries as a remedy against structural, overloaded and expensive court systems: the UK's Lord Woolf reform
is a good example.”’ As a rule, the exact concept or definition of "civil disputes” is not available. In most cases
such disputes are defined in a negative way and include all disputes that are not of a blood or administrative
nature.* This is due to the variety of relationships that ensures civil circulation despite an exhaustive list.
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Although the main purpose of civil proceedings is the resolution of these conflicts, the way of conducting does
not depend on civil law but it determines the realization of the rights granted by civil law and depends on the
general relations between a citizen and the state defined by the specific constitution. The recognition of
fundamental human rights by the constitution has a direct impact on civil procedural law. International
approaches are also important, which in terms of procedures are mainly established in Article 6 of the
European Convention on Human Rights and Fundamental Freedoms.

Nowadays, among the three main legal ways of solving civil conflicts, such as court, arbitration and
mediation/conciliation, which are collectively called the triad of conflict resolution, the main distinguishing
factor lies in the limits of freedom and autonomy of the parties. A mediator is an assistant to the negotiation, a
facilitator of communication, and the substantive resolution of the dispute depends on the parties. Therefore,
the entire responsibility for decision-making refers to the obligations of the parties. In addition, they are free to
determine their rights and duties. In the case of arbitration, the freedom of the parties is expressed by the
choice of arbitration and the acceptance of the arbitration agreement. And, after the case is delivered to
arbitration, its decision becomes binding. The parties entrust the arbitrator not only with the dispute resolution,
but also recognize the final authority of the arbitrator. Accordingly, the freedom of the parties is fairly limited
and the responsibility of resolving the dispute rests with arbitration. From this point of view, arbitration is
obliged to resolve the conflict. As for the court, after filing the lawsuit, the resolution of the dispute is
completely beyond the competence of the parties and is transferred to the court. Courts have no right to deny
justice in civil cases, even because of ambiguity or absence of a rule. Although the risks to the parties are much
higher than participation in ADR, the binding mechanisms of the court establishes a new psychological attitude
among the parties: they expect fair, fast and efficient administration of justice. If these expectations are not
met, parties and society, in general, get disappointed. On the other hand, the participants of the civil circulation
striving for the security are seeking free spaces, which is blatant with the recent conflict between the principles
of "rule of law" and "rule of code". This creates the virtual world lacking in control of an alternative state’
where people independently build up economic relations. This means that there is already a space where a
certain relationship is adjusted without traditional law. Therefore, it is very vital for the government to
maintain the state forms for regulating civil disputes. Accordingly, it is important to highlight the preferences
and drawbacks of various means of civil dispute resolution, which will further set the perspective of their
development.

2. Experience of Foreign Countries

Due to overloading courts, many states have introduced legislation to encourage ADR. In Austria, for
example, the Mediation Legislation (Mediationsgesetz) was interposed in 2004. In Belgium, a new legislation
of mediation has been adopted by Parliament (sections 172437 of the Belgian Judicial Code) and the interest
in ADR is expressed at the supranational level. Within the framework of the European Council, the
Commission for the Efficiency of Justice (CEPEJ in French) considers the mediation as an alternative to
litigation in civil cases (including electronic mediation). On 21 May 2008 the European Union adopted the
Directive 2008/52/EC of the European Parliament and the Council on certain aspects of mediation related to
civil and commercial issues.’

Regarding the review of mediation, it is important to consider the experience of countries that have
already gone through the path of institutionalizing mediation. For example, the Belgian Mediation Act came
into force in 2005. This act distinguishes between voluntary out-of-court and court mediation. The mediation
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introduced in Georgia is similar to the Belgian court mediation. According to Belgian lawyers, voluntary court
mediation is positively evaluated but court mediation does not enjoy great success that is resulted in formality.’

In terms of alternative dispute resolution methods, it is also interesting to discuss the experience of Italy,
where the European Union 2013/11/EU ADR and 2013/11/EU consumer ADR directives were implemented.
In the opinions of Italian scientists, the term ADR, which means alternative dispute resolution, can also be
interpreted as an adequate dispute resolution. In the first Italian Code of Civil Procedure (1865), the title of the
seven articles of the introduction was "conciliation". By the Law 261/1892, the judge "can invite one party to a
private hearing" (ante litteram caucus) to reach a reconciliation. Hence, conciliation/mediation belongs to the
Italian legal and judicial culture, which was ceased by the World Wars. Legal norm no. 5/2003 (in force since
2005) established voluntary mediation, but nobody used it "because it was not mandatory".® The further
development of mediation in Italy is also connected with the overloaded judicial system. In 2009, the court
system included 5,826,440 civil cases. Mandatory mediation, which was introduced only in 2010, met with
fierce opposition from the lawyers (the issue of culture and income) and neglect from the judges (the issue of
culture).” After mandatory mediation had come into force, Italian lawyers began a strong movement against it.
The main reason for starting the fight was given by several decisions of the Court of First Instance that a
decision of the Constitutional Court on the issue of whether mandatory mediation was compatible with the
right of access to a court provided with the Article 24, Section 1 of the Italian Constitution. The Italian
Constitutional Court declared all rules on mandatory mediation unconstitutional. However, due to the
influence of the European Union, the so-called "Mandatory Law" No. 69/2013 established mediation as a
mandatory first step before applying to court'’. As a result of 20 years of diverse changes, mandatory and
voluntary methods of alternative dispute resolution, mediation, conciliation, etc. have been fully utilized in
Italy.'" It is particularly important to do a comparative review of different means of dispute resolution in order
to identify the problematic issues preventing these institutions from perfect functioning and outline future
perspectives.

3. The Means of Alternative Dispute Resolution in Georgia

Mediation in its essence, is a product of customary law and states are trying to legislate it. Georgia is a
small country with its territory and population. The Georgian language and culture are less intimate to
European culture. In accordance with the history, the introduction of mediation in Georgia can be seen as a
prescribed development, however, the institution of mediation has existed since ancient times. Mediation
appeared in Georgia at an early, pre-state stage of social development. This way of resolving disputes was
preserved in the Middle Ages and it has been followed in some parts of Georgia.'?

On June 27, 2014, an Association Agreement was signed between the European Union and the European
Atomic Energy Community and their Member States. The agreement was arranged with Georgia on July 18,
2014" which was ratified by the Georgian Parliament. The agreement clearly defines the obligation of the
State of Georgia to develop alternative means of dispute resolution (mediation, arbitration) and create
favorable conditions for their use.

By the amendments to the Civil Procedure Code of December 20, 2011, there was established medi-
ation through the court in Georgia. Although court mediation had existed in Georgia since 2011, to expand the
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legal guarantees of the rights of the parties, on September 18, 2019, the Law of Georgia “On Mediation” was
adopted.

Subsequently, Georgia joined the Convention regarding ‘’International Agreements on Mediation
resolutions" (the so-called Singapore Convention "On Mediation") approved by the Resolution N73/198 of the
United Nations General Assembly adopted on December 20, 2018. On June 21, 2021, based on the Law No.
668 the Code of Civil Procedure was added the article which determined the participation of the court in
recognition and enforcement of international mediation settlements by the United Nations Convention of
August 7, 2019.

According to the current legislation, mediation, in contrast to arbitration, can be subject to all types of
disputes, except for the categories of great public importance which require investigative powers of the court,
in particular, the disputes related to cancellation or invalidation of adoption, restriction and deprivation of
parental rights, as well as violence against women and / or domestic violence however, these issues do not
include the dispute related to the child custody after divorce, which is also characterized with a high publicity
and considers the interests of a child. The mediation process, in turn, does not determine the issues related to
the child's participation in solving them.

Conforming to the Code of Civil Procedure, a dispute might be referred to a mediator at any stage of the
proceedings. In the cases provided with the same code, the judge assesses the facts of the relevant case in
advance and without the consent of the parties he makes a decision. If the private mediation is applied on the
same dispute without results, with the consent of the parties, a judge decides to refer the case to the mediator.
In addition, the Resolution of the High Council of Justice of Georgia, December 27, 2019 No. 1/366 “On
Approving the Court mediation Program” further specifies the grounds for referring a case to court mediation
which makes the court review and study the case and assess its “mediation abilities”. Following the reservation
provided with the paragraph 2 of Article 187" related to the issue of the obligation of court mediation defined
by Chapter XXI' of the Civil Code, the decision to transfer the case to the mediator will not be appealed. The
non-appealability of a statement regarding preventive detention has been established in the procedural
legislation several times. After appealing to some procedural norms in the Constitutional Court, they were
canceled."* However, the inadmissibility of appealing the decision about transferring the case to the mediation
court is due to the voluntariness of making agreement in mediation process. Also, because of the voluntary
nature of the mediation process, the parties are obliged to attend only two sessions of the mandatory mediation
to make an informed decision about the mediation process and its results. Simultaneously, the parties have the
right to unilaterally terminate the mediation process at any stage without the obligation to reach an agreement.
The obligation to appear at the session is supported by the opportunity for a mediator (Article 8.1 of the Law
"On Mediation") to inform the party about the principles of mediation, the rights of the parties, the possibility
of having a representative, the procedure for enforcement to make a decision about the aptness of participation
and agreement in the mediation process in full compliance with the principle of self-determination.

According to the Paragraph b" of Article 186 of the Georgian Criminal Procedure Code, a claim is not
admitted if there is an agreement sealed by a notary within the regulations of notarial mediation; or on the
ground of the clause b” of the same article, there is an agreement on mediation between the parties. Due to the
agreement, parties do not apply to the court until the specified terms are fulfilled, except for the case when the
plaintiff can prove that he might be irreparably harmed without a trial; There existed the similar reservation
concerning the arbitration reservation between parties, in particular, Article 186, Paragraph 1, Sub-Clause d)
provided an inadmissibility of the claim if the parties could not conclude an agreement, or there was an
agreement between the parties to refer the dispute to arbitration for the resolution. The article was removed by
Law No. 3220 of March 18, 2015, and by the Article 2721 of the Law of the Civil Code, the arbitration
agreement became the basis for termination of proceedings based on the application of the party. This change
is fully in compliance with the right to the trial provided with the Article 6 of the European Convention on
Human Rights. And the agreement on mediation which makes the parties fulfill the obligations not to apply to
arbitration or the court before using mediation, cannot be considered as a limitation of the right because the

" The decision of the First Collegium of the Constitutional Court of Georgia on February 16, 2004 in case No. 1/1/186.
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law provides an exception regarding the mentioned rule, and simultaneously, the legal power of the reservation
of mediation is determined by the restrictive covenants established by the will of the parties. In addition, unlike
arbitration, the decision in mediation is not made by the third party, the process is fully based on a voluntary
agreement, the autonomy of the parties, and the unlimited power of the parties to terminate the mediation at
any stage. Thus, if the legal change was justified in arbitration, today, mediation does not tolerate to limit the
interests of the party and the right to apply to the court, based on the possibility of ending the negotiation at
any stage of the mediation process and terminating it.

One, but not the only important goal of mediation is to unload courts. In this regard, it is worth
analyzing the procedure of transferring the case to mediation by the court. The court should accept the dispute
in proceedings however, the parties have to prepare a lawsuit, which in turn, must satisfy a number of
admissibility conditions stipulated by the Code of Civil Procedure. The court has to check the prerequisites for
admissibility of the claim, make a decision on transferring the dispute to mediation, and after the successful
completion of the mediation process, approve the settlement or, in case of disagreement, renew the
proceedings at the request of the party. But can the courts be unloaded by only the exemption from hearing
stages of the case? That is why, intending to unload courts the advantage of private and notary mediation is
revealed because disputing parties are not obliged to observe such formalities and can directly apply to a
notary or private mediator from the unified register of members. For this purpose, the normative reform of
mediation, realized in 2019 strengthened the broad legal warranty of private mediation, including the
possibility of securing and enforcing mediation settlements with legislative regulations. In addition, the
widespread use of mandatory court mediation can raise the public awareness about mediation which will
reinforce private mediation in the state. Mandatory mediation makes parties or legal representatives of the
parties initiate private mediation at the stage of starting a dispute without appealing to the court. One of the
advantages of mediation is the cost-effectiveness of the process that saves time and resources. According to the
Articles 38 and 39 of the Georgian Civil Code, the claims arising from the Article 187 of the Code A3 are
paid for only by 1% (not less than 50 GEL) of the cost of dispute resolution. If the dispute is not resolved by
the agreement of the parties during the court mediation process, the plaintiff is obliged to additionally submit a
check confirming the payment of 2% of the dispute resolution cost (not less 50 GEL) for reviving a dormant
judgement. In addition to the above, based on the Code A6), the fee in the amount of 50 GEL is paid for the
application on the assurance of mediation settlement. The Code A7) charges 150 GEL for the application on
the enforcement of the mediation settlement. This type of arrangement awakes the question: if the party pays
the court fee for the lawsuit, can a plaintiff state in advance that he does not agree to have his dispute resolved
through mediation and wants to apply to the court? Discussing the problematic questions of saving the
resources of the parties requires critical analysis. If we make an economic analysis of small-value claims, we
can conclude that in such disputes, when the plaintiff pays only 100 GEL and receives an enforcement notice
“for free’’, at the end of the dispute through mediation, he has to pay 250 GEL, which really increases the
costs of litigation. So, compared to the court settlement, utilizing mediation as a court service is connected
with a greater financial burden for the party. This is the main reason for the practice experienced by the
Georgian court since 2012 about returning the fee to the parties after the court approves the mediation
settlement as an act of court settlement. This practice should be strengthened by legislative changes and the
rule of refunding the fee during the approval of the court settlement reached before the substantive review
should be extended to the case of the approval of the mediation settlement as well. Despite the fact that the
party needs some assistance of a lawyer to draw up a claim and pay a fee for using the court mediation service,
the court still gets to know the case, considers the prerequisites for its admissibility, and only after passing this
stage, transfers the case to the mediator, according to the rule established in the practice of court mediation. if
the party/parties have indicated their consent in the claim and counterclaim for using the mediation
mechanism, the case is transferred to mediation even before the preparatory session.

In relation to the language of mediation proceedings, according to the Article 5, Clause 10 of Decision
No. 1/366 of the Supreme Council of Justice of Georgia of December 27, 2019 "On Approving the Court
mediation Program", after consultation with parties the mediation consultant determines the language of the
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mediation, and, if it is necessary, additionally ensures the involvement of an interpreter and/or an expert in the
mediation process. In case the mediation settlement is reached, the text of the dispute settlement must be
written in Georgian. The court mediation is allowed to imply a non-state language however, the text is written
not in the state, in which Abkhazian is included, but only in the Georgian language. In connection with this
reservation, there arises the question of its constitutionality because the Constitution clearly defines that the
administration of justice must be executed in the state language. This confirms the validity of the point of view
that although court mediation is not a process of direct administration of justice because the result of the
mediation process is not related to the achievement of a “fair” agreement, and the achievement of an
agreement is the result of the process (just about the settlement), the parties must understand that using this
mechanism, they cannot achieve absolute justice, but should be able to end the conflict, considering their own
interests and the interests of another side.'® In this case, mediation cannot be an alternative form of justice, but
an adequate form of resolving the dispu‘te.16

Directive N2008/52/EC of the European Parliament and the Council "On certain aspects of mediation
regarding civil and commercial matters" states that the parties themselves determine the duration of the
mediation process, but it also points out the requirement for an individual country to set a limit to the duration
of the mediation process. The mentioned reference is essential for organizing the process, as the uncertainty of
the deadlines can delay it. The term for the court mediation is 45 days, but not less than 2 meetings however,
the term can be extended by the agreement of the parties. Mediation cannot become a basis for delaying
justice, because one of the parties can terminate the process without the consent of another party and the
mediator. Compulsory attendance at the first two sessions facilitates making an informed decision after getting
to know the substantive-procedural advantages of mediation. This is supported by a number of norms of the
Mediation Law and the Mediator Code of Ethics.

The mechanism of the court to make control over the enforcement of the mediation is also noteworthy.
The Seventh Chapter XLIV'® of the Georgian Criminal Law provides for the participation of the court in the
enforcement of ex mediation settlement. The court refuses to impose the mediation settlement if its content
contradicts the legislation of Georgia or if, depending on the content of the mediation settlement, its
enforcement is impossible. Accordingly, the court considers the case and verifies its compliance with the law.
A court ruling about the refusal to enforce a mediation settlement can be appealed through a private litigation.
While there is a mediation act on the settlement of the parties, but due to its illegality and/or non-
enforceability, the court refuses to enforce it, the parties have the right to apply to the court for a retrial of the
case. Especially, Article 272, paragraph d" provides terminating the proceeding if a mediation settlement has
been drawn up; The court has to issue another order on the enforcement of the mediation settlement. The
decision is made in the form of a ruling and the party is given a writ of execution. The ruling on the
enforcement of the mediation settlement is final and not entitled to appeal. The party, after the non-execution
of the mediation settlement, should have the right to dispute the same case in the court or exercise the control
over the legitimacy of the mediation settlement before terminating proceedings on the dispute. Considering
this fact, the Mediation Reform Group has started working on changes to the law which furnish equalization of
the results of court and mediation settlements. In particular, the purpose of the planned reform is to recognize
both judicial and mediation settlements approved by the court ruling as the basis for the termination of
proceedings. In such a case, the judgment is performed according to the rule of execution of the court decision
to prevent the danger of non-enforcement of the mediation settlement and loss of the right to appeal to the
court after the completion of the proceedings.

Private and notarial mediation is a particularly flexible mechanism in term of time, financial resources
and execution. The statistics of mediation carried out within the framework of the state land registration
project are as follows: 43,395 mediation processes have been registered in notary offices since August 1, 2016.

Kandashvili 1., Judicial and non-judicial forms of alternative dispute resolution on the example of mediation in Georgia,
Thilisi, 2018, 65, <http://press.tsu.ge/data/image db_innova/Kandashvili%20Irakli.pdf> [29.05.2023] (in Georgian).
Silvestri E., Too much of a Good Thing: Alternative Dispute Resolution in Italy, 2017, 79, <https://www.aca-
demia.edu/36857715/Too_much_of a good thing Alternative_Dispute Resolution_in_Italy> [29.05.2023].
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1978 mediation processes were successfully completed.'” These statistics display how many cases the court
was unloaded of, and at least two parties in this number of cases saved the costs of attorney and court, as well
as time and human resources. However, the quantity of mediations completed without making a settlement
indicates that the psychology and legal awareness of the population in Georgia still cannot voluntarily resolve
the dispute through notarial mediation. As for the practice of private mediation, there are no official statistical
data on the practice of private mediation after implementing the normative reform. The Association of
Mediators of Georgia has realized a number of private mediation pro bono projects, including family
mediation cases. In 2023, a private mediation project will also be implemented in cooperation with the City
Hall Legal Clinic and Grigol Robakidze University. Initiating private mediation, the parties are aware of the
benefits of mediation, confidentiality and a number of other advantages. Thus, the parties do not want to use
the enforcement mechanism because the mediation settlement often ends with its voluntary execution during
the mediation process. That is why there are no extensive statistics of court approval of private mediation
settlement, which indicate the preventive role of private mediation and the advantages of voluntary mediation
settlement. When discussing the mechanisms for resolving civil disputes, it is important to emphasize the role
of arbitration which has the authority to consider only property disputes. Based on the theory of delocalization,
it is regarded as a supranational legal institution that is separated from the legal space of that state where it
maintains its permanent and main place.'® Arbitration has a very interesting connection with justice. The
European countries of German law focus on this connection while in the USA, it is believed that arbitration is
not a justice-implementing body, but a special service for businesses that offers its "clients" a short, cheap and
qualified solution to the dispute.'® There is a view that choosing arbitration to resolve their dispute, parties are
willing to eschew state judicial power and apply to private means to reach a decision. According to the
legitimate expectation of the parties the dispute will be heard by their arbitrator(s), whose decision shall be
final and not the subject to judicial review.”® However, based on past experience, judicial control has been
imposed on arbitration that is manifested in the system of enforcement of arbitration decisions and which is
necessary for performing state supervision. The decision is given Res Iudicata effect: the parties are restricted
from applying to the court on the same subject on the same basis. Provided previous experience in Georgia,
arbitration is less popular and mainly used in small credit disputes. The initiators of arbitration procedures are
mostly financial organizations. However, many transnational business and commercial disputes in the world
are currently settled by arbitrators rather than judges. It appears that common and civil law practice has
achieved more harmonization in arbitration than in court.”!

It is obvious that the combination of mediation and arbitration (MAD-ARB) is gaining ground which
means transforming a completed mediation process into arbitration. So, two well-established processes to
manage a conflict convert into one hybrid process. The development of Med-Arb reflects a growing societal
trend that is increasingly related to conflict resolution through various forms of less formal, more expedient
processes."22

4. Conciliation and the Prospect of its Implementation

Conciliation appears to be a particularly interesting institution of resolving civil disputes. It involves the
discussion of the dispute by the mediator, who is endowed with broader powers to intervene the dispute than
the mediator. Conciliation is widely applied in both continental and common law countries. It is provided for

Kharitonashvili N., Notary Law, “’Bona Causa’’ Publishing House, Tbilisi, 2021, 274 (in Georgian).

Tsertsvadze G., Prerequisites of international arbitration, Tbilisi, 2008, 23, (in Georgian) <http://press.tsu.ge/data/ima-
ge_db_innova/Disertaciebi/giorgi_cercaze.pdf> [29.05.2023].

¥ Ibid, 23.

Abedian H., Judicial Review of Arbitral Awards in International Arbitration — A Case for an Efficient Sytstem of Judicial
Review, Vol. 28, Issue #6, 2011, 553, <https://kluwerlawonline.com/journalarticle/Journal+of+International+Arbitration-
/28.6/JO1A2011044

21 Dodson S., Klebba J.M., Global Civil Procedure Trends in the Twenty-First Century, Rev.1, 2011, 18.

2 Baril M.B., Dickey, D., MED-ARB: The Best of Both Worlds or Just A Limited ADR Option?, 2014, 1.
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resolving emergency disputes by the Association Agreement in the energy sector.”> As an example of a civil
law country, it is interesting to mention the practice of Belgium courts using conciliation, which imply
considering the disputes by a judge, however, this procedure differs from both trial and mediation.** In
accordance with the Belgian Judicial Code, the parties are allowed to submit the dispute to a judge for purpose
of reaching an agreement before prosecuting.” This is a preliminary conciliation procedure, during which the
court tries to persuade the parties to reach an agreement. If the parties cannot agree, the judge in a trial court is
not entitled to further consider the case. Conciliation has an informal character. The parties apply to the Clerk
of the Court in writing to get the opposing party informed. The judge holds an oral hearing. If an agreement is
made, it vests immediately and is not subject to any appeal in. The difference between conciliation and
mediation is that the conciliator indirectly resolves the case, while the mediator does not give an advice on
resolving the dispute. It is explained by the need for a wide autonomy of the parties and the supremacy of the
principle of voluntariness. On some occasions, for example, in labor disputes, the conciliation procedure is
mandatory.”® Scientists believe that mandatory conciliation does not work well and they find it more expensive
and unproductive tool than useful. We can assume that the obligation makes the conciliation procedure
ineffectual, since voluntariness, the desire of the parties to reach an agreement is the main motivator to arrange
negotiations. However, if we consider mandatory court mediation as a political mechanism for raising
awareness of mediation in the state, we can admit that mandatory mediation is justified by the less
interventionist role of the mediator in resolving a legal dispute, then the existence of mandatory mediation with
full recognition of the deliberation of the agreement can really be regarded as a means of informing people
about the mediation and institutionalizing private mediation.

5. The Problem of Resolving the Dispute through Formal Justice

Despite making an attempt at getting alternative means of resolving the dispute popular and developed,
the court is still the most relevant form of settling civil disputes as its coercive mechanisms ensure the
involvement of the parties. Scholars are more actively evaluating the political influence of the judicial sector.
There are three elements that work on the political significance of court decisions. First of all, it is the status of
judges (how they are recruited and the guarantees they enjoy), how judges define their role in the judicial and
political process. The second is the arrangement of the judicial system, including legislation revision, the
structure of judicial processes and the organization of the prosecution. The third factor is the political system,
characterized with the separation and fragmentation of power that allows the judiciary to intervene more in the
political process.?” The main problem of resolving disputes in courts of Georgia is their overloading, which in
turn, results in delaying the disputes that is against the principle of effective justice. One of the ways to solve
the problem is to increase the judicial sector. In addition, the access to the court is often problematic for
citizens. Jurisprudence is saturated with legal terms and procedures that makes more and more difficult for the
people without legal education to protect their rights and have an access to legal mechanisms. The language of
the law is also incomprehensible to the people who often apply to the law. In order to appeal to the court of
Georgia, a plaintiff has to fill in the claim form, which is much more complicated than the form required for
applying to the court in Strasbourg, and justify it in the manner accepted in practice. On the one hand, this rises
the importance of the legal profession, but on the other hand, it leads to having a relation with legal
mechanisms through representatives, which does not correspond to the general social meaning of law: law
exists for people, and not as it is called "doctrine" in Europian and "law grammar" in common law.

2 Association Agreement Between the European Union and the European Atomic Energy Community and Their Member

States, of the One Part, and Georgia, of the Other Part, <https://eur-lex.europa.eu/eli/agree internation/2014/494/2021-06-

17> [29.05.2023].

Taelman P., Stefaan V., Belgian Mediation Report, 2013, 1, <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2355902>

[29.05.2023].

> Ibid, 2.

" Tbid, 1.

2 Guarnieri C., Pederzoli P., The Power of Judges: a Comparative Study of Courts and Democracy, Oxford University Press, New
York, 2002, 3, <http:/link library.eui.eu/portal/The-power-of-judges--a-comparative-study-of/ 7sQRr3Lt8cs/> [29.05.2023].
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One of the obstacles to implement justice is the excessive formality®® of the process which the European
Court of Human Rights has identified many times. In the recent period, courts have declined to exercise their
jurisdictions. It was followed by a constitutional claim® in which the plaintiff requests to declare Article 186
of the Civil Code unconstitutional in relation to Article 31 of the Constitution of Georgia. According to the
plaitiff, the disputed norm gives the judge of the city (district) court the discretionary right to refuse to accept
the claim for consideration and return it the plaintiff with annexed documents. The original version of the Code
did not provide for inadmissibility of the claim, it was introduced only to unload the courts, however, its
excessive use can appear to be a barrier for implementing justice. This makes the preparation process of the
case irrational because in some judgments the court is expected to go deep into the matter, despite the fact that
the civil process is a public law, and free discretion is not allowed in it [only provided by law]. Based on the
above, it is reasonable to weaken the tendency to formalize the process and simplify the procedural rules that
can become law easily accessible to the public.

6. Conclusion

The research revealed that searching for different ways of resolving civil disputes is an important factor
for the regulation of public relations. On the one hand, the overloading of the courts indicates the crisis of the
traditional courts and, on the other hand, the growing demand for justice from the society. The analysis of the
legal regulation of mediation disclosed the need to regulate the issues concerning the language of conducting
the process, non-obligation of checking the conditions of accepting the claim and filling in its form, the state
fee, therefore, it is appropriate to deformalize the process. To arise awareness of population around the creative
justice in Georgia, it is necessary to make some measures. At the initial stage, before the people can take
responsibility for resolving the dispute, the assistance of a conciliator can significantly contribute to unload the
courts. The procedure of the preliminary conciliation will give parties the opportunity to discuss the possible
prospects of the dispute after providing a statement of claim, without filling in the application form and going
through the stage of admissibility. A conciliator, having more powers than a mediator, can consult with the
parties on the resolution of the dispute. This will significantly diversify the forms of settling civil disputes, as
well as encourage the parties and make justice more accessible.

In addition, to arise the awareness of mediation, it is essential to use compulsory mediation, proporti-
onally increase the number of mediation cases and mediators, inform the parties participating in the mediation
process. Also, the legal community should try to reinforce the initiation of private mediation which will ulti-
mately prevent disputes at early stage and establish social peace.
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Mate Khvedelidze*

Criteria for Determining the Affiliation of a Foreign Investor to a Particular State in an
Investment Arbitration Dispute

Implementing effective means of dispute resolution between a state and an investor represents
significant achievement of the International Investment Law. Considering the abovementioned, In the
Investment Law it is of crucial importance to determine which investor is eligible and has access to the
international dispute resolution means. For the investor to gain access to the international dispute
resolution means and to be the subject of the regulations of the ICSID convention or other bilateral or
multilateral investment agreements, it is essential for the investor to meet the criteria of being foreign
investor. Otherwise, in case of a dispute with a state, the investor will have to use internal dispute
resolution means and national courts.

In this article the following is discussed: International standards of determining nationality of physical
person investors, international standards of determining nationality of legal persons by place of
registration, location of headquarters, nationality of governing persons and location of real economic
activities. In the article method of determining investors’ nationalities during partnerships is also discussed.
Research of the aforementioned issues is significant both to ensure protection of investor’s rights and to
introduce dispute prevention mechanisms.

Key Words: Investor, partnership, foreign investment, investment agreement, investment contract,
arbiter, arbitration tribunal.

1. Introduction

Right to use international dispute resolution mechanisms is an important guarantee of protection for any
foreign investor. Considering the fact, that the foreign investments plays key role in economic development of
various countries, states are trying their best to attract foreign investors by creating liberal and investor-
oriented legislation frameworks. ' Usually, the investors prefer the countries with high reputation and express
openness to international dispute resolution mechanisms.

In bilateral and multilateral investment agreements countries pay a lot of attention to defining criteria
according to which nationality, affiliation to particular state, of the investor is determined. In examining
admissibility of an arbitration claim, arbitration tribunals are primarily guided by the international investment
agreements, because unified international rules, which determine types of investors and standards of their
affiliations to particular states (nationality) do not exist. This approach is in both the so-called ad hoc’
arbitrations and in institutional arbitration tribunals.

Even the 1965 Washington Convention on the Settlement of Investment Disputes Between States and
Nationals of other States’, member of which is Georgia since September 6, 1992*, does not, in details, define
criteria of determining affiliation of physical and legal persons to another state. Article 25 of the Convention
generally establishes the inadmissibility of citizenship (nationality) of another state when initiating arbitration
claims.

Arbitration tribunals established according to the Washington Convention have already considered
several cases against Georgia and as of today there are several investment arbitration disputes cases Georgia in

PhD Student at Ivane Javakhishvili Tbilisi State University, Faculty of Law, Senior Associate at Legal Firm “J&T
Consulting”, Affiliate Assistant at Sulkhan-Saba University, Faculty of Law.

Khvedelidze M., Impact of the Association Agreement on the investment related issues connected to Georgia, Journal
“Justice and Law” Ne4(60)18, 66 (in Georgian).

The use of ad hoc arbitrations in resolving disputes between the investor and the state is a well-proven practice. An example
of this is Articles 8 and 9 of the Agreement between the Government of the Republic of Georgia and the Government of the
People's Republic of China dated June 3, 1993 on mutual protection and promotion of investments.

Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, Washington, 18 March,
1965.

4 <https://icsid.worldbank.org/sites/default/files/2020_July ICSID 8 ENG.pdf>[20.01.2023].
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ICSID arbitration tribunals. > Despite the relevance and direct relation to Georgia, criteria of affiliation of
foreign investor to particular state is not sufficiently researched and analyzed in Georgian legal literature.

2. International Standards for Determining Nationality of Physical Person Investor

International investor is physical or legal person, who export capital or other assets from one state to
another and the transaction has nature of investment. ® Nationality of physical person is determined according
to the legislation of the state citizen of which the person is. Hard evidence of determining the citizenship is
proof of citizenship. ’

As a rule, bilateral and multilateral investment agreements determine criteria of nationality of investor
belonging to one of the parties. Defining these criteria has clear aim. Protective rules of the investment law
(including through international dispute resolution mechanisms) can be invoked only by the investor who is
citizen of second state. When it comes to local investors, their affairs are governed by local legislation.®

Definition of the investor, given in bilateral agreements, must always be read together with the ICSID
Convention, because, the tribunal determines nationality of the investor according to the Convention. ?
According to the article 25(2)(a) of the Convention, national of another contracting state means any natural
person who had the nationality of a Contracting State other than the State party to the dispute on the date on
which the parties consented to submit such dispute to conciliation or arbitration as well as on the date on which
the request was registered pursuant to paragraph (3) of Article 28 or paragraph (3) of Article 36, but does not
include any person who on either date also had the nationality of the Contracting State party to the dispute. 10
The Convention itself does not define criteria of citizenship. The goal of the authors of the Convention was to
grant maximum flexibility to the member states of the convention in order to define criteria of citizenship
themselves for more investors to have access to the protection standards established by the Convention. '

Investment Law provides specific rules to determine nationality of physical person, when it comes to
citizen of two or more states. Citizenship of two or more states is present when an investor has one citizenship
together with another citizenship, according to the legislation of the other state. Double citizenship may exist
everywhere, where citizenship is granted through birthplace, while the person is being given citizenship of
another state, if two or more states consider a person their citizen. Citizenship may also be obtained by
naturalization'.

If the investor holds citizenship of two or more states, method of dominant, effective citizenship is used.
One of the main precedents of invoking this notion is Nottebohm’s case. Frederic Nottebohm was a German
physical person, who lived and worked in Guatemala since 1905 and obtained citizenship of Lichtenstein in
1939. In the case International Court of Justice determined in 1955 that Nottebohm did not have real and
effective affiliation to Lichtenstein.

ICSID arbitration tribunal on the case Husein Nuaman Soufraki v The United Arab Emirates did not
establish jurisdiction of the center, because the claimant did not meet the requirements of the article 25(2) of
the convention. Investor appealed on having double citizenship of Italy and Canada. The investor intended to

> Nasib Hasanov v. Georgia (ICSID Case No. ARB/20/44; Bob Meijer v. Georgia (ICSID Case No. ARB/20/28); Telcell
Wireless, LLC and International Telcell Cellular, LLC v. Georgia (ICSID Case No. ARB/20/5); Gardabani Holdings B.V.
and Silk Road Holdings B.V v. Georgia(ICSID Case No. ARB/17/29).

Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, 42.

Dolzer R., Schreuer, C., Principles of International Investment Law, Oxford Uniceristy Press, 2012, 45.

Schlemmer E.C., Investment, Investor, Shareholders, Inernational Investmemt Law, Muchlinski P., Ortino F., Schreuer C.
(eds.), Oxford University Press, 2008, 71.

’ Ibid, 70-71.

' Ibid, 70-71.

Reed L.F., Davis J.E., Who is a Protected Investor, International Investment Law, Bungenberg M., Griebel J., Hobe S.,
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Reed L.F., Davis J.E., Who is a Protected Investor, International Investment Law, Bungenberg M., Griebel J., Hobe S.,
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file arbitration claim on the grounds of investment agreement concluded between Italy and UAE. Through the
review it was determined, that the investor lost Italian citizenship immediately after they obtained Canadian
Citizenship and established their dwelling place abroad. The tribunal concluded, that the Investors lawsuit did
not meet the criteria of citizenship. One of the arguments was also the fact that, even if the double citizenship
was determined, tribunal would pay attention to citizenship of which state was dominant and effective. '

On the case Olguin v Paraguay, arbitration claimant relied on the investment agreement concluded
between Paraguay and Peru. The defendant, Paraguay stated, that together with the citizenship of Peru, the
claimant also held citizenship of the USA and he was raised in the USA. True, the arbitration tribunal
determined that the investor held double citizenship, however, the arbitration noted, that both citizenship was
effective, thus, being citizen of Peru was enough for him to apply for arbitration. "

Ethnic, cultural, or linguistic connections are not sufficient enough to determine affiliation of a person to
a state. Tribunal did not consider position of an arbitration defendant Turkey on the case Fakes v Turkey. The
investor held double citizenship of Jordan and The Netherlands and claimed, that the norms of bilateral
investment treaty between Turkey and The Netherlands applied to him. According to the tribunal, Turkey’s
indication to the lack of effectiveness of citizenship of the Netherlands, because according to the rules of
“genuine link”'® the investor was more connected to Jordan was not sufficient argument.

Regarding the double citizenship, ICSID tribunal has determined, that according to the convention,
Investor can not apply to the arbitration, if one of the citizenship state is beneficiary of the investment. This
definition was made by the tribunal on a case Champion Trading v Egypt, where the arbitration claimant was
citizen of Egypt and the USA. Tribunal did not share argument regarding lack of effectiveness of the
citizenship of Egypt and noted, that the rules of the convention clearly defines, that the jurisdiction of the
center does not apply on the cases where the investor is a citizen of the investment beneficiary state. '’

Regarding the citizenship of an investor, the Tribunal also heard a case, where the arbitration claimant
was Bidzina Ivanishvili, and the defendant — Georgia. The investor based the dispute on the BIT concluded
between Georgia and France. At the moment when the claim was made to the arbitration, Bidzina Ivanishvili
was not citizen of Georgia. After obtaining citizenship of Georgia, the claimant filed a motion asking for
termination of the dispute. In reality, after the investor obtained citizenship of Georgia, it turned out that the
investor was in dispute with the state of his citizenship. 18

When it comes to the North American Free Trade Agreement, NAFTA tribunal, on the case Feldamn v
Mexico, determined, that it had jurisdiction on the claim made by an investor with citizenship of the USA,
despite of the later having permanent residence in Mexico. Tribunal explained that, in general, according to the
international law, to establish connection between a state and an individual, citizenship is more superior
criteria than the place of residence or other geographical features. '

Regarding the determination of investor’s citizenship, it is important, that the following question is
answered, as to in which time frame does the investor have to hold citizenship of a relevant state for him to be
eligible to apply to ICSID arbitration. According to the article 25 of the Convention, an investor must hold
citizenship of the state on the day when the agreement on ICSID tribunal was made, or on the day, when the
arbitration claim was registered. The convention does not demand the investor to permanently hold same
citizenship between the day when the arbitration agreement was made to the day of filing arbitration claim. *°

Schlemmer E.C., Investment, Investor, Shareholders, Inernational Investmemt Law, Muchlinski P., Ortino F., Schreuer C.
(eds.), Oxford University Press, 2008, 71.
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3 International Standards for Determining Nationality of Legal Entity Investors

Along with physical persons, investment treaties also protect legal entities as investors. ' Affiliating a
legal entity to a state is much more complicated matter, than in the case of physical persons. It is common that
different states have different definitions and forms of legal entities. In international practice, there are several
widely used method for determining affiliation of legal entities. They are the following: Place of registration,
place of business, place of governing bodies/persons. %

3.1. Place of Registration

Place of registration of legal entity is widely considered as one of the most common criteria for
determining belonging of the company to one of the states. Example of this is the investment treaty concluded
between the Netherlands and India, according to which, the Dutch company means a company registered
according to the Dutch Laws.” Along with the place of registration, the place of business as a determining
criterion is defined in a treaty between Spain and Albania. **

Place of registration as the only criterion of determination caused large discussion. The issue was that in
order to obtain investment protection guarantees, companies used to formally register in another state, so that
the investor did not have another connection to the state, other than the place of registration. > To better
understand the issue, it is recommended to review several judgements.

On the case Saluka v Czech Republic, arbitration claimant was the legal entity registered according to
the Dutch Laws. The defendant stated, that the company was owned and controlled by Japanese shareholders,
therefore, the legal entity must not have been considered as a Dutch company. The tribunal determined that, in
general, it is possible for the belonging of the legal entity to be determined according to the nationality of the
governing persons, however, because under the investment treaty between Czechia and the Netherlands place
of registration according to the Laws of either state was sufficient to determine affiliation of the company, the
tribunal did not share the opinion of the defendant and the arbitration claimant was considered as the Dutch
company. *°

On the case Tokios Tokeles v Ukraine arbitration claimant was the company registered according to the
Lithuanian Law, however 99% of the shares were owned by citizens of Ukraine. Ukraine believed that the
company in reality was Ukrainian, because the shares were controlled by the Ukrainians and the place of
registration was only formally in Lithuania. Despite the shares being owned by the citizens of Ukraine, the
majority of the tribunal determined that the arbitration claimant was Lithuanian. The tribunal relied on the
writing in investment agreement between Lithuania and Ukraine, according to which, for the Lithuanian party,
Lithuanian company means a company registered in the territory of Lithuania according to the Lithuanian
Laws.”’

The Tribunal invoked only criterion of place of registration on the case Rompetrol N.V. v Romania. The
tribunal relied on the investment agreement concluded between Romania and the Netherlands, where the place
of registration was determined as an only criterion for establishing nationality. Tribunal itself confirmed, that
the arbitration claimant was in fact controlled and owned by the Romanian citizens, however, the arbitration

2 Perkams M., Protection for Legal Persons, International Investment Law, Bungenberg M., Griebel J., Hobe S., Reinisch A.,

Kim Y.-I. (eds.), Baden-Baden, Hart Publishing, 2015, 638.

Dolzer R., Schreuer, C., Principles of International Investment Law, Oxford Uniceristy Press 2012, 47.

Perkams M., Protection for Legal Persons, International Investment Law, Bungenberg M., Griebel J., Hobe S., Reinisch A.,

Kim Y.-1. (eds.), Baden-Baden, Hart Publishing, 2015, 641.
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claimant was determined to be the Dutch company. The argumentation on the case was also the fact, that
Romania and the Netherlands themselves agreed on the said criterion for determining person’s nationality. **

Despite of difference in opinions, the place of registration remains most widely shared criterion for
determining one’s affiliation to a state. In order for the concluding states to avoid practice of formally
registering companies, along with the criterion of the place of registration, additional criteria must be present.
One of such criteria could also be place of business.

3.2. Place of Headquarters

Next criterion, which might determine belonging of a legal entity to a state is place of the company (Seat
Theory). This criterion might as well be the only one determining factor, as well as one of the other provided
criteria.

In the international practice, the investment treaty between Germany and India is referred to as an
example of determining belonging of a company through place of headquarters, where it is stated, that a
German investor is a legal entity, who is located in Germany. *° The same provision is provided in an
investment treaty between Argentina and Germany, where, it is stated, that an investor is deemed to be a legal
entity, who is located in either of the contracting states. 31

2004 BIT concluded between Italy and Nicaragua states, that a legal entity of the concluding party is a
company, that has headquarters in the second state, whether it is a corporation, fund, association or public
agency and whether they have limited liability or not. 32

In the investment treaty concluded between Germany and China in 2005, it is determined, that for the
Federal Republic of Germany, notion of legal entity means any kind of legal entity, commercial or not, also
associations, that are located in Germany, whether the entities are profit oriented or not. **

3.3. Control Standard

Control theory is based on a principle, that an affiliation of a company to a state is based on the
citizenships of the persons who control the company. 34

In 2003, ASEAN arbitration tribunal on the case Yaung Chi Oo Trading Pte.Ltd. v. Government of the
Union of Myanmar determined not only the fact that the claimant, which was based in Singapore, but also
whether the company was controlled from Singapore. This obligation was stipulated from the 1987 ASEAN
treaty itself, which, in article I(2) states, that an investor is a company, business association of the contracting
state, which is registered according to the states law and is also managed from the same state.>

ICSID tribunal on the case TSA Spectrum de Argentina SA v Argentina, determined, that the provisions
of the investment treaty concluded between the Netherlands and Argentina did not provide bases for tribunal’s
jurisdiction. Tribunal relied on the fact, that the arbitration claimant which was incorporated in Argentina was
not being controlled by the holding registered in the Netherlands and in reality was owned by a German-
Argentinian businessman. 36 On the contrary, on the case Aguas del Tunari SA V Bolivia, the tribunal stated,
that there were grounds for referring to the arbitration according to the existing investment treaty between

2 Perkams M., Protection for Legal Persons, International Investment Law, Bungenberg M., Griebel J., Hobe S., Reinisch A.,
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Bolivia and the Netherlands. On this case, an opinion according to which the control might be different in
nature and a company incorporated in Bolivia, that was indirectly was controlled by two Dutch companies, as
the major partners, was enough criterion to determine “Control”. However, the fact, that the Dutch company
itself was controlled by Italian and American investors, was not decisive. >’

Existence of the element of control is also provided by the ICSID convention, according to the article 25
of the convention, for the goals of the convention, person of another state means any legal entities, which had
the nationality of a Contracting State other than the State party to the dispute on the date on which the parties
consented to submit such dispute to conciliation or arbitration and any juridical person which had the
nationality of the Contracting State party to the dispute on that date and which, because of foreign control, the
parties have agreed should be treated as a national of another Contracting State for the purposes of this
Convention. **

3.4. Standard of Real Economic Activity

Sometimes, in investment agreements real economic activity is used as a criterion of legal entity’s
belonging to a state. As a rule, this standard is an additional criterion to the registration or residence standards.
3% Method of real economic activity is provided in an investment agreement concluded between Switzerland
and Croatia. According to the article 1(1)(b) of the agreement, it is required for the investor to be registered in
one of the contracting states, which in addition carries out real economic activities in the state.*” What exactly
suffices to be real economic activity, shall individually be determined in each specific case, according to the
circumstances of the case.

4. Establishing Affiliation of a Partnership

In the developing countries it is usual for a foreign investor to carry out an investment together with the
beneficiary state or other local entities. It must be noted, that with Partnership, involving parties may be
physical persons as well as legal entities or both of them simultaneously. In the meantime, if the rights of the
investor are violated, both the partnership itself and the foreign investor participating in this partnership have
the right to initiate a dispute against the beneficiary state. *'

The main thing is that the investor meets the nationality criteria. Such a partnership, as a claimant, is
only entitled to use the rights granted to a foreign investor and international dispute resolution mechanisms if
all members of that partnership are subjects of the other state and not the beneficiary subject state. If the
members of the partnership are also subjects of the beneficiary state, It is not the partnership, but individual
foreign investors that are authorized to initiate a dispute. The basis for this is that international dispute
resolution mechanisms are only for foreign investors, while domestic entities defend their rights through
domestic courts.**

5. Conclusion

In the recent decades, investors’ appeals to the international arbitrations have increased significantly.
Through the investment treaties, the states most commonly agree to a dispute resolution center established

7 Ibid, 648.

38 Schlemmer E.C., Investment, Investor, Shareholders, Inernational Investmemt Law, Muchlinski P., Ortino F., Schreuer C.
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under the 1965 Washington Convention. Right to initiate arbitration claim is an important leverage for the
foreign investors to protect themselves from an unscrupulous beneficiary state.

Establishment of effective dispute resolution mechanisms between an investor and a state represents a
significant achievement of the international investment law. Considering the abovementioned, in the
investment law it is of great importance to determine which investor is entitled and has access to the
international dispute resolution mechanisms.

In the international arbitration practice, there are still some questions as to in which cases investors or
partnerships are the appropriate physical and legal persons authorized to apply for arbitration. In order for
arbitral tribunals to accept investor claims without hindrance, it is important that investment agreements and
investment contracts contain direct and unambiguous wording regarding the jurisdiction of arbitral tribunals.
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Ann Khurtsidze*

Women’s Engagement in Mediation and Peacebuilding Process —
An Instrument for Equality

Mediation is acknowledged as one of the most effective alternative dispute resolution methods and
plays a crucial role in the peacebuilding process and peace studies. In order to ensure its efficacy and achi-
eve equality, it is imperative to involve both male and female negotiators throughout the peacekeeping and
peacebuilding processes. The gender disparity among mediators represents an unjust practice that needs to
be eliminated.

Various studies and practical examples have revealed that the inclusion of female mediators in conflict
resolution, particularly in intra-state and inter-state conflicts, enhances the significance of women in soci-
ety, elevates their social status, and cultivates an environment conducive to gender equality. This impact is
particularly pronounced in closed, traditional, and conservative societies where religious origins often in-
Sfluence social and cultural norms. Mediation is a potent process with multiple direct and indirect positive
effects; it can serve as a prerequisite for the ongoing peaceful coexistence of societies while challenging
norms that hinder the universal recognition and acceptance of equality.

Key words: mediation process, peace studies, peacebuilding, woman in mediation, gender equality,
mediation for equality.

1. Introduction

Mediation — one of the most important mechanisms for the conflict resolution;' at the same time, it is
considered an important achievement of the people of both the modern and the ancient world, which played its
turning role in the process of promoting the peaceful coexistence of the disputing parties.” Mediation has deep
historical roots and can be considered a part of centuries-old tradition of many societies of the world.” As
mediator Jay Fallberg points out, mediation probably came into existence when there were at least three people
on earth sufficient to guide the process, and like many other reforms, it should be seen as a modern adaptation
of what already existed in ancient times and cultures.*

The word "mediation" derives from the Latin term "mediare,” > which means to mediate or be in the
center.’ Thus, mediation, as a process, can be seen as finding the middle ground, a creative endeavor to reach a
balanced and neutral interaction with disputing parties. It is crucial to emphasize that mediation involves
purely friendly intervention. Some dictionaries define mediation as "making an effort to resolve a
disagreement between individuals."” In the context of international law, mediation refers to the intervention of
a neutral state or group to restore peace between two belligerent states." Among the various definitions of
mediation, its last definition is enough to prove that mediation in the world academic and scientific space, as
well as in the system of international relations, should be considered as an integral part of a seemingly new,

Mediator, Dean of Law School at the University of Georgia.

Alternative Dispute Resolution (ADR)

Geddes W. G., From Athens to AMIC: The History of Alternative Dispute Resolution, LawNow, Vol. 21, Issue 2, 1996, 9.
Antonello M., The Origins of Mediation and the A.D.R. tools, Mediation in Europe at the cross-road of different legal
cultures, 2004, 9-26.

Floberg J., A Mediation Overview: History and Dimensions of Practice, Mediation Q, Vol. 3, 1983, 4.

Wall A.J., Lynn A., Mediation: A Current Review, The Journal of Conflict Resolution, Vol. 37, Issue 1, 1993, 160.

The Chambers Dictionary, Mediation, Edinburgh: Chambers Harrap Publishers, 2006, 928.

Hornby A. S., Oxford Advanced Learner’s Dictionary, Oxford University Press, 2010, 956.

Howard A., EU Cross- Border Commercial Mediation Listening to Disputants - Changing the Frame - Framing the Changes,
Wolters Kluwer, 2021, 9-12.

W = %

® 9 o wn A

119



but time-tested discipline - "peace studies".” Mediation is essential for guiding societies and states through the
three crucial stages of peace: peacekeeping, peacemaking, and peacebuilding. "

Research highlighting the significance of women's involvement in negotiation processes and reaching
agreements plays a central role in conflict resolution and peacebuilding studies.'' It is widely believed that in-
corporating women in conflict resolution significantly enhances their legal status in society and fosters prog-
ress towards achieving gender equallity,12 which is particularly relevant in traditional and conservative societi-
es.”

This article aims to support the notion that mediation must be free from gender stereotypes and should
actively encourage the participation of women in the negotiation process. By doing so, the mediation process
becomes more diverse and helps eliminate gender-based harmful practices. To reinforce this argument, the ar-
ticle draws on socially significant events from Georgia's historical and modern statehood, as well as internatio-
nal best practices.

2. Women in Conflicts

Many women and women’s organizations have successfully transformed public opinion, shifting it to-
wards equality and empowering women in closed, conservative, and traditional societies through mediation
and negotiations. Moreover, they also managed to rethink the concept of peace and peace studies.'* To parap-
hrase a well-known saying, women and their movements take small steps and make giant leaps for humanity
and world peace. In some situations, and societies, the role of a woman and her ability to be a good mediator
are completely ignored, solely because of her gender.” This is particularly noteworthy, as it is unacceptable
for women not to be engaged in the process that affects them most negatively. Often, in armed conflicts and ci-
vil strife, women are the biggest victims. Among other misfortunes, they become victims of sexual violence
and the so-called "combat award" among violent "warrior" men.'°

During the Rwandan genocide in 1994, according to various estimates and counts, between 250,000 and
500,000 women were victims of sexual violence.'” Those who were supposed to protect women became
instigators of violence - pro-Indonesian militias organized mass terror against women. Additionally, according
to various estimates, more than 20,000 women became victims of rape and violence during the events in
Kosovo. In 2007, it was stated at the international conference on "Women for Peace" that: "Women are more
vulnerable than men when society collapses."18 This is one of the reasons why women should play a key role
in peacebuilding and the implementation processes of peace agreements.

The United Nations Security Council's 1325 Resolution" (hereinafter referred to as the Resolution)
adopted on October 31, 2000, reaffirms the importance of enhancing the role of women and their involvement
in promoting international peace and security. It emphasizes that women should take on central and active
roles in conflict resolution processesAs a result, the UN Security Council calls upon member states to ensure
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Studies, Vol. 9, Issue 2, 2002, 21.
Gizelis T. 1., A Country of their Own: Women and Peacebuilding, Conflict Management and Peace Science, Vol. 28, Issue 5,
2011, 522.
12 Kirby P., Shepherd L.J., Reintroducing Women, Peace and Security, International Affairs, Vol. 92, Issue 2, 2016, 249-254.
Isike C., Uzodike U.O., Towards an Indigenous Model of Conflict Resolution: Reinventing Women’s Roles as Traditional
y Peacebuilders in Neo-colonial Africa. African Journal on Conflict Resolution, Vol. 11, Issue 2, 2011, 32.
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Studies, Vol. 8, Issue 9, 2015, 63-78.
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greater representation of women at all decision-making levels in national, regional, and international
institutions or mechanisms dedicated to conflict prevention, management, and resolution.*’

The preliminary process for preparing the world community for this resolution, followed by its adoption
and successful implementation in many countries, has brought about positive changes in the involvement of
women in conflict resolution processes. This high-level decision has yielded notable results. For instance, out
of 31 peace processes conducted in 1992-2011, women were represented in mediators and negotiating groups
in 17 of those processes. Some significant examples include El Salvador in 1992, Croatia in 1995, Bosnia in
1995, Guatemala in 1996, Northern Ireland in 1998, Kosovo in 1999, Sierra Leone in 1999, Papua New
Guinea in 2001, Macedonia in 2001, Afghanistan in 2001, Somalia in 2002, Uganda in 2008 etc.”! However, it
is disheartening to note, that none of these 31 cases had a woman negotiator leading the teams. This is
particularly concerning as these are the processes and events where women have historically suffered the

most.*
3. Women, Conflicts and Georgia

In Georgia, women gained the right to vote in the early 20th century under the modern nation-state.
Notably, in 1919, a time when women in most countries were still fighting for their right to vote, five women®
out of 130 members participated in the founding assembly of the legislative body of the Democratic Republic
of Georgia.24 As for the local level, in 1918, Peri-Khanum Sopieva, a woman from Karajala (a part of Tbilisi’s
district local self-government), achieved a significant milestone by becoming the world's first Muslim woman
to be elected as a deputy. Her victory was exceptional as she managed to persuade the male members of her
community that she was the best candidate capable of addressing the challenges facing their comrnunity.25
Peri-Khanum Sopieva faced multiple layers of minority status. As a woman, she was part of a minority in
society, and within the Muslim community in Georgia, she was also considered a minority. Despite these
challenges, she ran as an independent candidate, not backed by any party affiliation.

Despite such impressive achievements, gender stereotypes remain deeply rooted in Georgian society.
Many women can recall instances from their school days when they were told that excelling in subjects like
mathematics or physics meant having a "man's brain." In Georgia, women are often advised to pursue "safe"
professions, while fields such as law enforcement agencies, business, and public office are considered
unsuitable for them. Instead, societal pressure suggests that women should focus on becoming teachers, nurses,
or cooks. Both men and women grow up under the weight of these harmful social expectations in Georgia,
where women are supposed to gravitate towards "safe" professions, while even the slightest display of
weakness is often not tolerated in men.*

Certainly, the challenge of gender inequality and the undervaluation of women's capabilities is not
unique to Georgia or Georgian society. Even in the 21st century, women in almost every society continue to
face struggles and the need to prove themselves, particularly in professions that are traditionally considered
"not meant for women."”’ The second-class status of women is still deeply rooted in many countries and
societies. Frequently, women's capabilities and potential contributions to peacebuilding are often
underestimated™ and pushed to the background, especially in a more traditional and less secular cultures.”
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The division of professions based on gender is unjustifiable. No profession should be exclusively designated
for either gender, and there is no type of work where gender identity is critical. While some academic literature
may claim that "women are better mediators than men," such sweeping generalizations should be challenged.30
Mediation, negotiation, and peacebuilding are not dependent on gender—t they result from an individual's
inner state, experience, and efforts. However, at the same time, However, it is crucial to involve as many
women as possible in the mediation and negotiation processes, appreciating their roles and breaking down the
stereotypes that exclude women from these crucial endeavors.

In Georgia, women have played significant roles in peacebuilding throughout history. From
peacekeeping to peacebuilding processes, and even in preventive diplomacy, women have been central figures.
Several historical facts, socio-cultural attitudes and norms support the authenticity of this claim. Namely, the
cultural traditions demonstrate that women were crucial initiators and advocates for laying down arms during
battles. An example of this can be seen in traditional Georgian dance. While most Georgian traditional dances
have a predominantly masculine visual expression and incorporate martial arts elements, there is a specific part
in some dances where a woman enters the stage holding a while handkerchief. She throws it between the
warring men, signaling for the battle to stop. In some cases, this gesture leads to reconciliation, where the
opposing sides and the women dance together in harmony at the final stage. This tradition portrayed through
dance reflects the country’s socio-cultural way of life.”! Therefore, the content of these traditional dances
suggests that historically, Georgian women indeed held roles as mediators and negotiators, demonstrating their
active participation in conflict resolution and peacebuilding efforts.

The emphasis on women’s “agenda” centered around peace can be associated with their cultural and
socio-political roles, which historically focused on promoting public welfare and the common good with a
peace-loving approach. This perception likely stems from the long-established belief that women are
inherently more peace-loving than men. In Georgia, like in many other countries, women have been
symbolized as paragons of morality, purity, kindness, and tenderness. This traditional perception often
associates women with qualities such as tolerance, collaboration, non-violence, and a natural inclination
towards peace due to their "primary social role" as mothers.>

The historical example from Georgian history illustrates the important role women played in mediation
and negotiations. In this particular episode, during the negotiations between King Tamar™ and rebelled
nobility Qutlu-Arslan,” the King recognized the potential of mediation as a means of resolving the conflict.
She entrusted two noblewomen, Kravai Jakeli and Khvashak Tsokali, to engage in the negotiations with the
opponents. The historical sources reveal that these women were successful in mediating between the King and
the rebels, leading to a peaceful resolution of the crisis. >> While the annals provide information about the
outcome of the negotiations, they do not delve much into the personal stories of Kravai Jakeli and Khvashak
Tsokali, nor do they preserve any frescoes or detailed accounts of their roles. One interesting aspect worth
noting is how historical sources described these women primarily in relation to their roles as mothers and their
family lineage. For instance, Kravai Jakeli is always mentioned as “a glorious woman - mother of Rati
Surameli, Eristavi of Kartli.” Despite this limitation in historical representation, the fact that women were
involved in peace mediation during the 12th century in Georgia is an important precursor to traditional
mediation processes. However, their success was attributed to their socially established roles, their marital
status, and their family connections rather than solely acknowledging their mediation skills and abilities. A
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woman adopted the role of peacekeeper and performed this role at the highest level, but history has attributed
this influence on her socially established role of motherhood.

Despite societal norms and limitations on women's abilities based on their social status, women in
Georgia have consistently played a central and crucial role in the peacebuilding process. This involvement
often extended to mediation processes, which in turn contributed to the advancement of women's rights. It is
strongly believed, and not without reason, that the women who acted as mediators played a significant role in
improving the legal status of women in Georgia and positively transforming public and masculine opinions.
The impact of these women's efforts is evident in historical developments, such as women gaining the right to
vote in 1918, marking a shift from their traditional family roles to active engagement in public life. However,
progress and democratic transformations, including women's rights advancements, faced setbacks during the
communist movement and Sovietization of Georgia. This period slowed down the momentum and delayed the
progress of women's rights for approximately 70 years.

In 1921, Bolshevik Russia usurped Georgia's independence and made it a part of the Soviet Union.*®
The arrival of the Soviet regime transformed the traditional image of women in Georgia, turning her from a
peacemaker into a warrior. While Marxism and subsequent Soviet ideology — Bolshevism - promoted the idea
of gender equality, in reality, this equality was not founded on a comprehensive understanding of gender roles
and true equality. Instead, it derived from the principle of equalizing individuals based on Marxist and
Bolshevik ideology.’” Under the Soviet system, the concept of working-class equality permeated various
aspects of social life, including gender. Both women and men were expected to adhere strictly to party
ideology, obey the central government, and be subservient to the party's directives. This rigid adherence to the
central authority left little room for independent thinking and individuality. Women's emancipation under this
arrangement came at the expense of suppressing their own opinions and identities, not giving them an
opportunity to think about their individual significance. In this new reality, defending and promoting the
interests of the party became the central purpose of life for everyone, and fighting for the party's ideology on
foreign fronts was seen as a source of glory and honor. The collective image of women shifted from being
peace-loving and mediators to becoming “militant: warriors and confrontational characters for the Party and
the Soviet Union. Women were portrayed as answering the call of the motherland, and the collective “Soviet
woman” became the face of this call — “the Motherland is calling you”. As a result, the space for mediation and
negotiation was erased from this ideological landscape for 70 years. The concept of the “Soviet woman” was
transformed, and her role as a peace-oriented figure disappeared from the societal narrative. An example of
this transformation can be seen during the Second World War, known as the “Patriotic War” in the Soviet
Union.”® During this period (1940-45), one million Soviet women were directly involved as fighters,?® further
reinforcing the shift from a peacemaker to a warrior image.

After the dissolution of the Soviet Union, women's movements emerged once again in the post-Soviet
space. They became vocal advocates for peace and played active roles in addressing the post-Soviet conflicts
that plagued the region, which were often remnants of the imperial and Soviet Russia's influence. In response
to these conflicts, numerous women's movements formed in the post-Soviet space, with their primary focus on
confronting ethnic conflicts. Alongside promoting peace, these movements also embraced the idea of
peacebuilding, recognizing it as the highest form of conflict resolution. Peacebuilding encompasses a
comprehensive approach that aims to address the root causes of conflict and build sustainable peace in the
aftermath of hostilities. One notable example of such a women's movement is seen in the North Caucasus,
where women were among the first to demand an end to the war in Chechnya. These courageous women stood
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against ethnic divisions, with their central message emphasizing the urgent need to stop persecution and
massacres based on ethnic grounds. *°

It is also essential to remember the Caucasian women's movement in the wake of the Nagorno-Karabakh
conflict (an ethnic, intra-state and, at the same time, inter-state conflict in the Nagorno-Karabakh region
between Armenia and Azerbaijan. It started in the early 1990s and is ongoing), where women organized waves
of protest in both Armenia and Azerbaijan demanding a ceasefire and the initiation of peace talks. Their
protests were fueled by the desire for the exchange of prisoners of war at the conflict's border. These women-
led protest movements demonstrated that active involvement and advocacy by women could play a crucial role
in positively resolving issues related to war and conflicts. They challenged the notion that conflicts were solely
a “masculine” domain where women's contributions were limited. Another remarkable women's movement
that demanded peace and authored the unique performance was formed in 1993 in Georgia. This
movement/performance was called "The Women's Peace Train". Almost 100 thousand Georgian women
involved in it are known as White Headscarves."'

These women no longer were just mothers, wives, or bearers and distributors of the Soviet ideology.
Women's involvement in conflicts and their calling for peace promoted to rethink of woman's role - women
presented themselves as peacebuilders, with their initiative and identity, and distanced from their historical,
social role interlocked to the family.

The story of Pankisi Gorge provides a valuable example of how the presence of a woman negotiator can
positively impact the legal status of women and foster transformative changes within a community. Pankisi
Gorge is inhabited by ethnic minorities, including Kists and Chechens, with a significant portion of the
population following traditional Islam.* In this region, customs and customary law hold particular importance.
Unlike many other communities where customs are mainly transmitted orally, the Kists have a written code of
customary law that defines legal relations and governs the general way of life in the gorge. Consequently,
many local disputes and legal issues are often resolved through the community's customary law and rarely
reach formal state institutions. The “Council of Elders” serves as the primary legislative and executive body
for the traditionalist Kists, making decisions on various disputes in Pankisi Gorge and setting norms that guide
the daily lives of the local population, including both Kists and Chechens. Moreover, a specific portion of the
local community relies on Sharia law as an alternative method of dispute resolution, blending traditions, Islam,
and customary understanding of mediation.

Traditionally, women have been actively involved in family farming (land cultivation, livestock care,
food production, etc.) and other essential tasks. Even though women represent the main workforce, they have
been deprived of decision-making roles. However, despite many restrictive rules, with support from various
international and local organizations, in 2011, the Council of Elder Women emerged as a powerful voice for
the women of Pankisi, bridging the gap both with the “Council of Elder Men”, and the state. As representatives
of the Council of Women, these women actively advocate for women's rights throughout the gorge and closely
monitor the realization of women's rights in the valley. The Council serves as the only effective body in the
community, addressing the challenges and problems faced by local women. It plays a pivotal role in
empowering women to make important decisions and defend their rights. The Council of Elder Women takes
on various critical issues affecting women in the region, including domestic violence, early marriage, job
shortages, unemployment, inadequate medical care, and insufficient school infrastructure. Through mediation,
the Council effectively resolves individual disputes and problematic issues between the state and the local
community. According to locals, the establishment of the "Council of Elderly Women" alleviated the situation
for women.* The fact that women living in the Pankisi Gorge address the "Council of Elderly Women" to
resolve the conflict, and do not have to go to the court, is positively evaluated by locals.**

" Dragaze T., The women's peace train in Georgia. Cambridge University Press, 2009, 251.
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Presumably, the authors refer to the involvement of women in such issues when talking about the need
to increase women's participation in negotiations. Besides, women tend to better understand each other’s
problem, especially in a traditional society like the Pankisi Gorge. This, in turn, gives us the basis to say that
similar women's associations advance the role of women, increase their authority, and encourage their
involvement in decision-making processes, thus improving their legal status and creating a fertile ground for
gender equality.

4. Conclusion

Indeed, numerous studies on the importance of women's involvement in mediation and conflict
resolution highlight the positive impact it has on improving the legal status of women and fostering gender
equality. Whether in peacekeeping or peacebuilding efforts, women's participation in negotiations has been
recognized as a valuable tool for advancing women's rights and creating a more equitable society. Beyond its
direct effects on conflict resolution processes, women's participation in negotiations also brings positive
changes to the overall environment and improves women's conditions, especially in traditionally closed
societies. The validity of the above-mentioned approach is proved by many international and local cases,
including the events that took place in Georgia from the early Middle Ages to the present day.

Georgian society maintains a conservative and closed approach to many innovations, especially in those
regions where the influence of traditions dictated by religion is strong. Therefore, the issue of gender equality
is not protected at an appropriate level, and the involvement of women in the negotiation process is rarer.
However, female mediators in Georgia every day prove that this is a space where women can succeed and
create public good. Despite the difficulties that usually occur, in the end, all those women's movements,
women negotiators, individual and/or collective roles, improved conditions for women, changed conflict
situations for the better and brought a progressive transformation of a traditional society.

Today, women mediators in Georgia not only resolve conflicts but also break stereotypes about women
and promote the progressive development of society. Each mediation and negotiation process are a step
forward for development, positive societal transformation and transition to a new, more developed stage. And
women’s role in this process is invaluable.
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