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omEo. gmendamamo 898 330060 9m8ob 39800 gobbaemgalb 8bamgge bomgomemgal bgemdobobgom-
80 bodmoemgdgdob gomorm b3gddmob 8ombgmogs, o8 bognombgdolb gowsbyz98edo sGd0gmsgn d93-
Mo dmdggdosobns. bobodsmoem gobbomzs dGmmPs@gzom0, dgnfsomo@gdmmn s boxsmm 3Hmsg-
bos, sm80@@maogn dm8b8smgdmgdl bomogodmdl gowsbyz98nemgdolb domgdob LEGog s 3mbaowgbsn-
> 58 gfbs§ngob. ob adeggs 898 dmgbocrmdobs s 3mb@Emmemol dgbodergdermdsol dgogady,

30@m g bodsmomsmbomdmgds. @sdsdmmmds 0bggb@mmms maemgdgdbs s gmmd @ oo 98 300060 9-
mdob o(330b dmEol ohgblb Mog joobggdl. stol o9 s gedsmomgdaemn bobgmdbogml gobbme-

(3090980 mbobdogds 08no, Gm8 80dbsw nbobsogh jmm@amaenn 898 330000 gm0l @ 33567 dg-
admmoom o9 oMo dmogmmdgdl godmoygbmb 3mend amaemo 3menodogs 0639603098006 s 3o3d0M g-
3o gommgd memgdgdols dgabm memgdenmdol sb wsbmgern 0bggb@mmgdol @b j@odobsznol do%-
6000? 860836 9c0m 50600 080l 8356333939, Bedmgbow 0439396 bLosmdoBMagm GFadmbocngdo ymMowmy-
3ol gem@am aem 93 35000 9m3sL @ Mmgmm 535mablbgdgb nbggb@mmolb waemgdgdbs s dsb3nbdg-

o bobgyendBogmb 3aem@ @ mm dmenndogob.

bsg396dm bo@Byzgdo: goumdamaen 898 3300mgmds, bogmmedmobm g3mbmdogamo bedsmomo-

o, bonbggb@ozom bodsmmscmn, @sgolb sen@gmboGomemn gomsbysg8s, dgmns(zos, sMmdodmagon, bo-
geomsdm@mobm bonbggb@ozom bgemd g mmemgds.

1. 3gbsgsema

3eMdmMEn gogMmdobs s 3oMadafn ibmyMo 0bzgbB 0ol DEMEsd gobsdnmmds gigd-
&o LodsBmmadMoga Mggndgdal dq4dbs, MHmAmagdos Labgmdbogmgdl ©30bE5396 Lonbggb@ozom
Log8056mBabs o gogMmdal bgmdgbymdol gom©gdmmadal. ashbws ,3nm@nEoms Jgxebgds” Logm-
»5dmE0bm Lonbggb@Eoom 306mb3gdmmdabs s LogMmedmGabm 3NmEMGOYm Ladsmamlb dmMab.
(30, J3996980 93mbm3ngme DL abobseggb 80bbsw, dgbadmms gobabEmb 3nmEmMmmo bLEsb-
568 g0 30dbgl Logdnsbmdal bgmdgbobymdsaw. gabsbbyyMa ab@gmgbals 3dmby 3Mmgd@&do babgmabo-
gmb o6 byAb 0bgon J39adalb gebbm30gmgds, BmBgmas 390330693l 3mBggdnsbmdsls. 35306s(3 30,
oY) mgo30o & 30Mgdao anmbmggmon dgdgmmmgdasb bambadls s gofgdmdy bgdmJdgmgdals
B39E0m, oboba @mgdsdmbombo 5nsb gobzomagdal Jodbgdl d0sbogmb 3oMmsGgbmds, o oMs
&G 8983300Mm3ob. !

LodoMmmolb EmI@mEn, 3mmodagmo LodsMmmmob 333magzeMn, s3530 BgMgmmob bLabgmdBogm @boggMbo-
&9&0L sLobGabB-3mygLmMa, g3Em3al bogzgMbodg@ol Lsdstmmol 0bbEoG NGl YBMmbo 8g(360g6-
®56533MmBgma, Jumaobob 9b03gMmbodg@nb sbob@gbd-3Hmagbmma.

o9y babgmdbogmgdo 3506(3 06o6MAN698g6 G NHYmo 3gd3300MgmMdab ©o330L Jomam bEGsbosME L, 8530b
abmge 0639LEMEAL dgndmos bsdmabymb ©sgs s 3@ gazmb, Hm3 dbasgbo ©sdmogdnmads sMmggsl
LonbggbBoom bymdg3Mnmgdol ©gdnmgdgdh ©s gogmgbsl sbogbb dom g3mbmdagn®m ab@gmgbyddy.
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(39BG0S, 0b ©bsdanFa domss, MHmIgmaz MMM gobdsgmmdsadn gomaMmgds o dysmndgdl J3qy-
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a5(33mob 369(39096@™ dgbodmgdmmdgda. 535bmsb, dn0MEadnm MEbmyA 0bzgb@a(zngdb dgndmos
bgero dgaByml gam@afam 3G3omaghmgbgdel @ PdGHnbagmymb JamEn®ame 93330@Ggmoob
503mBabals, smmagbobs o 39bsmBubgdabomazal Logomm bobbﬁgbo.z

egbEmgmdaoo, JRmEGacs o6 oMol Abmmmm ,ambgdalb bogmbemg®, gb ool ,geMom, ab jmy-
BoMo 3mb(398(309, MMBgmog Imo33L 50030569 M0 sMbLdMBaL yzgmes ged8mgmabgdsl, MmamEn(zes
6638965, momgdamgdgda, B3g39d0, bgmmabgds, samgdo s 3Mb3MgG Mo RanBgdobomgol @edsbs-
Losmgdgmo — momdoesb mmdadg gowa3gdnmo (36mgmgdal Bgbo. 3HmEMGs 56 dmazoglb nbmago-
MOEM0 3M5g803g00L NdMsmm xs3L, ob Yonmgdlb 3m33mydLy Jomasbmdsdy, Hmdmnl dgdggm-
doma(3 0bmngz0gd0 5 93980 ,358mMboB o396 Lognmem 3m3sbymdsl, 860d36gmmdal sbagdndgb oo-
300600 5L 7ML s nysmndgdgb 8bmg@8l‘)3§c\>33@m60b.3

21-g boygnbgdo oG Moo gobos dnmEnab(zndmabyma doamds, Hmse JmEMaeoa dgd-
33006M9md0b ©5398L dgadmads 3gmbogl asbbbgseggdmmo @nedsbdmbo agMowane ©ab303m0bqdda,
Bmgmeoges bLoabggbdonm bLodsGmoma, LogBmsedmGabm 3odMmdol LadsGmama, LagMmedmEabm
396dm Lbadstmomo, 068 gmgd@memata bsgnm@gdolb bodstmsmo, bagMmsdmmabm 3ndsbodsmmma
bodommoma s bLogMmadmmabm Lbobbmol badsmemon. smbodbyma obzndmnbgdals 3mbdqdL@adn
JNOGnEnmo 39333000gmdal badommmab dgbbogmes (3boymyl, HmB b dMsgemdbGoga bogobos ©s
565 33o(360© 30809@63@0.4 53mgbswm, LonbGgMgbms Mmamm dgodmagds oM gaMmamoglb o3 beggHmg-
300056 g53mB0bsMyg Mm@ NEMmoa 3933300Mgmdals s390.

2. 39m@eAma 373 3300609MdS, Amame bs 39nMgdab Ngmgdab mdagdoe

3@ Mmo 3933300Mgmdal @b o6 35dm3obsmgmdl dbmmme dabn gbmgdogzydo b ggm-
bmdogm@o 3603369mmdnEsb. bgmmgbgdal 60ddgdol oG dg@ndnma ,bognomgds” smbadbsglh doma
Bmmdob Jgbadmgdmmdalb s gonmgdl, HmI gobsbbymo mafMgdaymadol 3dmby goyngsm og@&nggdL
@b obmogh 3mEGmmo, sMdsGgmnsmdn sbdgddo. gb abGmGammo, boddmemyMa, Hgmogona
o bsdg(3b0gHm Bobgmmmdgdalb dofogo gobobobogMmgdl @A mdogddl, bamb Nbymdl baem-
bos, 033960b 000968 HMdabs ©s Mafmbgdal BmMBamgdsol. Moz NdHYBagmymal domo BobadfMgdobs
5 badmgomgdgdal (3b6m3Madal gobLobEzEsL. 50bndbyma ,m@M3ogmds” bLBalb oy Go@ma o6 dgnd-

mgds 3NmEGNENmo 5d@03900L gomsbod@gds Azgmmgdmog Logmbgmmsb. Logdg o6 gbgds dbmemme
bgmmzb9d0bo o JMEEGNEL Jo@gMnom@ asbbdmamadsl. gb 50l ssdnsbms dgdmddgwgdal 36nd-

369mm3zsbo dgmga0, domo 3mIgH309mn MoMgdamgdobagsb gobbbzeggdamo. 3MmEumma 393 3300-

3Mogomygmaobds  3am@Anmds  3mmo@oged  dgbodmms  asdmabgzomlb  gmeobos  3ob3nbdgemo
LobgmdBogmb smgdnm 3u@mbbs s LonbggbGoom bgmdgyPnmgdsl dmEab. dmgngo Bgdmbggzeda,
aEbmgmo  0bzgb@mMgdo  oibowgdgb, MM  3mEAmo  dgdzzoeMmgmdal  dmmoGngs  POMYMBoNs©
8md89093L 0b39LE0(3093dg, Moz 9Med0MEadn® gdL3Mm3Masznsl abgggl. Vadi V., Cultural heritage in
international investment law and arbitration Cambridge University Press, 2014, 1-2.

39¢Mmbolb gogommmgds s doMEsdnma Mibmn®a 0bzgb@angdo bgmb wbymdl Lbgswsbbgs 3nmEnMgdl
ImGob  mEm0gPoddgogdsl ©s dgadmgds Bsamgemmb  Jum@mEnmo  mogabygmgdol  gogemommgdals
3Mm3gboe. dgmgase, oMbgdmdl gMmngHogegdomo godmmdalb bgmdgbymdalb, FDI-bs o 3am@umamo
39833006 gmdols o335 ImMab. Vadi V., Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023, 2.
UN Economic and Social Council, Committee on Economic, Social and Cultural Rights, General Comment Ne21, Right
of Everyone to Take Part in Cultural Life, Article 15, para. 1(a) of the International Covenant on Economic, Social and
Cultural Rights, E/C.12/GC/21, 21 December 2009, para.11,13.

Adenekan V. O., An Appraisal of the Existing Legal Frameworks for the Resolution of Cultural Heritage Disputes and
the Enforcement of Cultural Heritage Law, December 2019, 6.



9mdolb 306mb3mgdmmds yuMamgdsl 98sb30mgdl (3030m0Dds300b o335y, 969 g 339mo RKaw-
gob o6 9@l 30mbg393dg, moMgdaymadgdbs o MBIgbady. Moash Bombama yzgmes 6s3xdgzemdos

Rogbmgamo, ogMomogmo @s sMobodsGmmadMaga bsznmbgdo gMmdabgmdos 30&03@533@0.5

Loy 3Mbggdol 3obdsgmmdada 3MmEYOYmn 3EMEYIEO (MM ogm, Mmamez bogyomgdal
gm&ds. 83 LGON G0l dobgogom, ImdFsgn 3HEEYGEMmo MmdngdGo ocab 3gMdm Lognmmgds, 3ym-
&emo dgamado — @dMsga Jmbgds, sMods@gfnsmuo JumE o bozgmg dgodmgds sGLgdmd-

gL (BogMs8 o6 sGal sqy30mgdgemn) 0b@gmygd@momamo bsznmmgdob o3m(4>80m.6 Jno@aemmo be-
390Mgdab 3oMongds 3390b LodmgMgdL oMs Fbmeme Jmbgdoms — @dEsgn, dmdMogn ©s ab@gmad-

GomMa — oMsdge LygMmedmmabm, Mganmbomym s dows 3obmbIwgdrmmdgdlb dmmab. oz Lo-
390930l 3oMemnads 3oMasm oMol Rsdmysmadgdamo, 9398 gLb LadoMmmgdfng GMown(3093d0 Jym-
GEmmo 3933300609mdal mdngd@gdn doMamswsm Mgammatmgds 03539 bmMdgdom, Mmamg Lbgs
&030b gmbgds. dbmeme bmgogmo dgdmbggzedn 9d399mgdamgds g3odmbsgmalbgdlb oo boggoal

JNEYOMma dobsboosmgdmgdals 608(*).7

3. 5em@gMbosGonmo 33036y43580b 39736093d580b 3603369mmds
39O 3933300Mgmdab ©339330

bgmmgbgdal Lodysmm owbomaw gxMdbgds bromdsobs s dbsfgms oMo 3mbEGod@gdL. gym-
Gemo 3933300609mdalb @eggda babnommgds dmbsbomagms gsbbsnmmgdamo bgbbodonGmdao.
JNOGNONE Lo 3nnmgdsdy 3ogdHmds dgadmgds bbgamabbgs Lobol agmb. Bmam&z Bgboa, Labgemadbo-
BMos dmogomn bodHNBsgo JPmMBYOYmo Jmbgdalb gfma Jggyboweb dgmegdn @edGnbgdss. dgdgm-
0930l 3ob3G b0 s 36 gdal 98390 8gmmeEgdol bLogaMmgds Gadwgbodg smgmmo bogGme-
dmcabm m3dg6@ob 394360 ©356mbrs. dgnafemgdnmo 3mbgmoad@olb MHmb Mm@ nenma go-
LEmdgdab o(330L Fgbobgd 3sogolb 1954 Bemal; anbgbimb 1970 Bemab @GN moMgdaymagdsms
M 39bmbm 3qg8m@Gobal, as@obabs s Lazmm®gdob Mgmgdaol aomszgdal o3@Mdemaabs ©s om339mab

3MabEmzgH 30mb3s badasbdno smbadbs ,oMbLYdmMdL RMbEsdgb@mGa asbbbgsggds bEGsbosmEobgdmm,
s@g0mom Robo(zzmgdaw Logmbgmbs s g8moyM, bymoagH o6 JumEnEnm 030bg393L ImGab®, Mawash
bmeme gb m3065b369m0 ,065MRM69L Mbaomn@ s GMbL(396gbE MM 360336gmmdsl, GmBgmas 8o
®sbEsymmom maMgdnmgdal obogdgdlb”. Chechi A., Evaluating the Establishment of an International Cultural
Heritage Court, Vol. XVIII, Issue 1, Art Antiquity and Law, April 2013, 36.

dgamms Ladomomgdfngn ©gBobozns aobbbgagwgds agmowonm bob@gdgdda. 3Mag@ngseda, 3nmEaHmo
m3099&gdolb 30685M@qd0lb Lbzowabbgs dns 3gdobnb8n oMLYdMAL. smMosbzol 8gmmmo 3mMb3MgEMma
50b0dbogl 03 mommggma Bogomal Godb, GmIgmoas aHmos. 39Ggammndsz0ob bob@gds ndmygzs bmaswo
Lobob s@mBgmab, oy Mo sGab Eogmmo (3gMBsbas). jmobogngsaab LobGgds @azgolb 83M(39mgdl 3mbyMg-
G mdogd@dy, dbmmme 35306, HmEgbs 93 30Bbom Jgbsdsdabo s8nbabEMszomo aomsbygzg@omgds
3o0mgds (oo 360dsbgmn). n@smos 8gMmnsbgdl 3oGgam®mndaznolb gmabognzsznabmsb. on@dgomn s3g-
®gdb 3Mge Redmbomgaml DmgogMmn Jmbgdol 8ndsMom, BogmMed sbpgbl Dmgo domgsbol 3o@gam@ode-
(300b. 3obows 5900698l 06396@0M Dy ©aEMdbgdam Bnamdalb s3nbabEMmaznmm asbjeManmadgdmeb
9fme. Dmgaogmma babgmdbogm o303 oG @gnod&gdalb gmabgdl, Gmdmgdaz bogsmafos doma gMmgby-
o 030m34mgsmdobsmgol s sdzm 860d3bgmmzaba ab@mGamma ©s bo@zMnmo mamgdamgds. nbabo
dgodemgds 0943696 L3nm@nEabs ©s Hgmogngdal of@oyma (306@Mgda, gbmg@ogolb (339mgdawa 6adndgdals
0bB®a(30980, Bobamy Ladmasmgdgdal sbo@m3memmaan®o RsbobgMmgda, modabo s LabyMggmo bag-
®9d0, HmMImgdag 3GMgbGogl s6oggdlb oo Fxmmdgmgdl, 56 30MsGgbmdal Lagmbymb bgmmgbgdal Logm-
®5dmMobm dsbacmdg”. Roodt C., Private International Law, Art and Cultural Heritage, Edward Elgar Publishing
Limited 2015, 3, 4.

Vadi V., Cultural heritage in international investment law and arbitration, Cambridge University Press, 2014, 25.
Hmdgmo 0b@gMgbo Mbs agmb 3GamMoGg&mo 3umEmmme 393 3300Mgmdol dotmgabsl — sanmmmd-
030 Imbabemgmdal o LogHomedm@abm bLobdmgamagdal ? Hms 0b@gMgbgda gHmBobgomb gxobgds, meo-
3od Mo 30Mgdo @omgdal 60653y ©asbsb, LagMmsdmmabm 068 gMgbgdl dnsbagmb y3nmse@gbmds swgo-
mmdFng LodHNbsgzMeb JgesMgdom, o9 doMadom. 85806 Mm3s 068 MbsznmMbarmab@gda 3umEnEmmm -
333006 gmdals 300Abgzg6 ,LogHmm s@adasbyMa FamEEmal® gsdmbogmmgdom, Lows o6 bos 0ymb dabo
203000 ©5 8gdsMgmds, baznmbamal@gdo smngdge8gb Bsb, Mmamt(z gMmm3bamo 3amE Mol bsbomb. Vadi
V., Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023, 58-59.
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mmbobdogdams dgbobgd; 1995 Benalb UNIDROIT-0b 8m3stemo ob 99356mbme 54L3dmemGocgdama gem-
o mdogd@gdal dgbabgd 3mbB3q6(30580L Gomamsabd@odasbn ModngazoMgdal dombgrmsegsw,
JNOGNONmo BoLgnEmdgdol EsdMHNBads M bmNG anmaboodeal bobsdstomm bab@gdolb 39d39-
Md00) Moo 33mM(35655. MoEasb, Lo gnm@gds (396@MomaMa bsgombos 3mmEncnmo 35333006 m-
30l ©83960L @AML, 3bsMgqdl dgndmosm dmambmgmb HgbGo@ s YEbm LobgmadBaogml Labedsm-
oo bob@gdob 39339mdoom. LadsMmembamdmgdal 3Gm(3gMmas batggbgdds o dmmog o nmds
bgbboGom@HMdS3 dgndmgds ADR (sogob sm@gMmbs@ommo go056y39@)s) Mgcmm 308bawzgmo goboomb.
BoJBMIM0gom, 35doM(330m FNMEGNON Lo 3NN dobmab ©s39330M9dmmn 3980l 135 qgbmds,
GmBgma(s Bo68m0dgzs dmmm mabo saBmgmemol 256353mm3530, babsdsGmmmb goM93g gosByms.?

L3geomadgdama GFMadnbomal 94360l 3oMggmoa 3(3gmmds 1933 Bemoo meMom@gds, Gmeg-
Lo gfoms magol bogHmsdmmabm d9bgndgdol mayobol ganwmom dmddbsms 3mbggbznal 3Gmgd@n
JNOGNEONE mdogd@ms Mgds@Mnszoal dgbobgd. 3Gimgd@o bgmdgdizmgm Lobgmdbogmgdl o 30bcgd-
5 ad hoc sG30GMoynbomgal 30dsmmzol 3om©gdnmgdsl, GMadambormoal s®Rgzal dgbobgd Jgmosb-
6393mmdabol bogHmsdmMobm FoGmmedbagmmgdol dnwmdngdmddge Lobsdstommmdn (PCIJ) ©og0b
©3b6ygdsl, ob 01 oM 0y3696 3EMEM3MEnl Bbamgqda, 3ssgnl 3mbB3qb(300L Jgbadsdabow LagMmsdmen-
bem ©83980L 33300mMd0sbn dmggamgdol dobbom dgddbacn LosGdnGMagm Lobodstmmmdn Baobgmab.
1930-0560 Brgdals dmemb m3alb @obygds 60dbsges, MHmd 3Mmgd@n bogsmmgdymm bgmdg Gnmgdso
396 6otﬁggood860.g

3mdgmdgdbs ©s Fbatgms Immal (39dgndgda, sbmnszngdn, ddsMmmggmo mMgabmgdols Bom-
dmBoanbmagda, gMmazbymon babmasmmgdgdn, 39Mdm 306gdo) Lsgnm@mgdol o390l b, 39Mdme
©33M9b9d0bs s MgbEoGnnolb Immbmgbgda, ab@gmgd@momyco Lsgymgdol Ygmgdgdo Lago-
9ol 3mageMgdal Mgcmm s0g339¢MM 37doboDddlL, g0y LabsdsGmmm 3Mm(zgbos. 2006 bemorsb
3mdgm8gd0b LogMmsedmmabm Lodgm (ICOM) s3mgblb Ibsymegbsl d9dMdegmglb bgmmgbgdabs ws
J9m&emo 393330009mdob ©s3gd0b dmagzemgdal b3gznemabgdymo sm@aMbsGomma 3Gm(3g-
amgdo. ICOM-3s 35mEbomcmdalb gomamagddo WIPO-b (0b@gmgd@memato bsgmommgdab 8bme-
mom mMa060Do(300) oMBnGMoyobs s dgno300L (39686 ©s0Bym ©56533OMImMds, N G9)-
Ao bo3nom&gdalb ©oggdal gobbomgobsmgal s0s3@oMgdamo s dmMggdagmo bodgoosgnm 3GHm-

(3909Mab agbodBEQQoQ.m

Kasteleijn L., Grenfell L., Using arbitration to resolve cultural property disputes, Mar 2023, 15, <https://www .lexisnexis.
co.uk/blog/research-legal-analysis/using-arbitration-to-resolve-cultural-property-disputes> [02.12.2024].
833mg356M9d8s badaslbdno smbadbgl, MHm8 bagMmmsdmMabm LosMdoGMagm GMadabama 9dMmbggmymal

&R &7d0L Mg3o@Mns(300bm0b ©s3o3d0Mgdmmo 3ol yzamady 989G NG aowabyzg@ol. 36 3L -
mod gobszboms, M3 3mw8n3dmJ3gm LosMdoGMagm Lobodsmmmmb (PCA) dgmdmas 89486sL L3gzne-

m0Dgdama 0bb@odmEs FHmENONma bsgnmmgdalb eg3gdolb gowsbyzg@nbmgal Labgm8Bagmams, Labgm-
3B0ggmgdbs o (3omm 39 dmboMBgmgqdl dmmMab. 3bgsgbo dgbgmmagdgda gobabomal ggbg30L Mbagg@bo-
&9&30 1997 Bgemb mMasbodgdmm Lod3mbanddyg ,bgmm3bgdobmob s 393806 gdmmo ©s3980b gowsbyzg@nb
3gomEgdn“. 2003 Bgmb gondsmoms 3w8n33mJdgmo basMmda@Moygm LobsdsMmmmb mmasbadgdymma bgdnbomo
0935bg L3NG aEnmo bsgnmmgdob ©oggdob asmsbyzg@e”. dgMmnb ggmoba 38303985, Gm3 39dga-
3930b LagFmMdmEabm Ladgmd (ICOM), Hmamz 3ndyndgdob eManl dMmygbombomams bagMHmsdm@abm
®565393m36MMBab gPmegmmds abgbgdmmgded mbws Rs8maysmndmb @sg3qdolb gsebyzg@ob 8gdsbob3n
Lo DgMdm 3memgd (309830 FNEENONE Mgl gdcmeb ©sze3d0Mgdama bsznmmgdol Lsgombgdal gomsbag-
Mgmo. 2011 Bemob 8s0bdn, ICOM-3s ab@gmgd@momgmo Loggmmgdalb dbmgmom mEgs6nbsz0obmsb
(WIPO) gFmom onbym bgmmgbgdobs oo gnm@m@amo 393 3300609m3ab 8gmanszanl 3Mmamsds. gJbdg@m@ms
383039000, abLEOGYEIMbsmadgdama Igmoszns, 3sbbsznmdgdom WIPO-b sGdogMmago s badgooszom
(396&M0 yzgmody 9539d@nMo abss doMdzgmo s GMsaznmmo mgdgdol ©s3980b dmbogzemgdmoa. Chechi
A., Evaluating the Establishment of an International Cultural Heritage Court, Vol. XVIII, Issue 1, Art Antiquity and Law,
April 2013, 38-39.

Chechi A., Evaluating the Establishment of an International Cultural Heritage Court, Vol. XVIII, Issue 1, Art Antiquity
and Law, April 2013, 37.

ICOM 5dmogfgdlb megob gomegdmmgdsl bgma 3gnbymb sfemggsmyman dgdgbomo gnm@u®mo gabge-
mmdgdalb odGmMbgdobs s M3obmbm 3odmdal BobssmBoga dMdmmab. bgmmgbgdabs s 3nmEuAmo
8983300Mgmdal 3g0s(300L ngs BamBmadgs 2005 Bgmb Lymmdo ICOM-ab omFogogm bsgombors 3mdo-
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30EYOMmo 3983300609mdob ©o3950b gobbomagobsl dgoosznnlb godmygbgds o@ smal sboma.
LogBmadm@abm mEMasbobszngda @s 3gGdm abbEoGnEgdo Bemgdol aobdsgmmdada 393domdwbgb dqbe-
3580bo ADR 394060b39d0l 393353935y, Mol dgmgasms(s 8bofmggdl dgbmagodgl dgbodmgdmmdgdals
gomom b3gd@Ma. babsdsmnmm 3Mm3gbobs s 3MdnBMayobagsb asbbbgsggdom, dgmnsznal doGome-
©0 3M0b(3030 dmdagdosbn dgogant dombggss. ADR-0 gdystgds @omdmdgdals agel, Hmss ymggmo
bomg Mol 533mMdL maz0L 0bBgMgbdy, IgmEgbegsb 3m33GmBabob domgdolb 3abboom. gLbagmmmaan-
60 mgombsdMaboom, dgmns300l abEMmgdal d93ga mommgnmo dbstg 3GMmgblb Gmggdlh sdam-
3690mabl oMol aoM938g. dgns(zns Mg3mdgbotgdama 39ds60bns 3nmEmEamo bsznmmgdolb ©o-
39000 ML, bowss FbaMggdds dgndmgds dosmbomb 3mbLabLuLL. ob bsdwgomom s30m6MqdL 3gmaem-
3566ymda 583mbggmmb, Hmdgmoa(z dgx0dcgdoma 3Gm3gbol @mb o6 oﬁ)bgbmbb.“

ICOM-WIPO-b bgmmgbgdabs o gnm@aenmo 3933300609mbol 3gmasa(30s 6ol ofs3m3ge309-
mo bg@gabo, b3gnemnEor dgddbommn o3 Gndab ©s37d0LsMz0L. 88 MEEBaBs(30980L FgmosGmEms
Lonsb Ibaggdl dgmdmosm saMhomb 3gwos@mEn, Mmdgmoary gadmmamoas bgmmgbgdabs s -
&frmemo 393 3300609mdob 3gons300da. gb Mo 0bbEnd (309, smasfgdyma mogabo bodzsMams ©s
a93m30madoom, Abatggdl odmaalb 3MmgenGum MRg3qdL s 1bgsb Bbommaggmsb. dsm gzabegdscm
3d3ma 5@30bob@Moz0mmo 3mbo3Mmgdmgdn s NMHM0gMHcndgosbbdgdom asbbabmgMagzgb dgmns@m-
0l 3mbmMomb. dgns30s ndmgzs 3mbgoEgbnsmm@mmdabs s 30bndsmM Robow ogalb LbMogsw
350569439@0b gomab@nol. Abaggdo smbg396 MMmngmmmsds 3symaamadgm dgmebbdgdsl, Mmdgma(s
mf039 068 geHgbl 565mmsblgdl. dom mogobygmean dgndmoasm 3GmEgbo bgdabdngM g&o3dg dgbygza-
@m6.12 dgbadmagdmmds odgm yzgmo g@&od3dg a00gMmnsbmb dgmaszool 3Gmzgbo aggdal gosebysg-
&b bbgs 394960b3gdmaeb, Mmaminzss WIPO-b oda@Magn, @ohdsfgdayma sda@Mago o6 gdb3gH@on-
Bob 306badM3Ms. 3ME@ENOYma Lo 3NnMgdol 30l (EsdMNMBdalb, HabGadmznal, dgdgbol, mbmgg-
d0b 86 0b@gmgd@momyo Lo 3@ gdal MBmadab Lo gombgda) Bs8mbygds BmbamBgmagl ICOM-0b bsd-
©036m30 Lomhgmoab aogbogbom 33‘3(5@00.13

3996090 38089330, 39m@aGHgee bydogd@gde Jbs6L ggaMab JnEGYBamo bognomgdel
0039000 LooMmdnBMagm gobbomgal. mabodgommsg bgmmzbgdal 39dgmdal oMgd@mmds gmgb mmme-
03 0obmgs ,37J560DJo 93 Mormma Lodo(30980L 8MS3MBBMMBEBS(30Mma, 3M8m(30MoE oGZ0M-
oo gb0m gomsbogMgmo.” bymmzbgdalb 3bgndgdal ofgd@mEms sbmznsznolb (AAMD) Lad«ay-
dom gamxo 390gdbs, Moms 36nb303980b dgdndoggdom ogbdommb dnbgndgdl bymmzbgdsbmob ©e-
33906 9dmmo LomBgmgdal googdMada. 83 ganxyds Mggmdgbossns gonbos ,36g&96bogdol Ladse-

&9&0b 30ge 36mgd@ob d9393s39800. 3maMedsd ©os3dsygmagams 3ndgndal 3Mmeggbombamoms mawo bbab
Logn®mgds, d9436nmaygm 3am@amnmo bsznmmgdob ©o3930b sm@gmbo@ommon go0obygg@nbsmgol swad-
GoMgdamo 3Mmzgymgda. ICOM, Art and Cultural Heritage Mediation, An alternative litigation resolution method
adapted to art and cultural heritage fields, 12 July, 2011 in Paris, 3-4.

ICOM-WIPO-b g®omdmogsm 394360oema Lg@Mgaboo bamggdmmdl, Mmam& 3 nbongowgdo, sbggg LobgmadEo-
Bmgdo. gb gmEndo gyMEbmds mMa domembagnemndgdamo 350G bomtMa 0bbEod@nb 3603369mmgab go-
3m(300mgdsl. Bogomomaw, Camera Arbitrale di Milano s6s330madom g306R93L 358mgnygbmon 8obo Fast
Track Mediation 6gbgdo bgmm3zbgdol ©s3980L ©AML. 88 ©sbgbgdmmgdsdn, 2015-s6 — 2019 Bmsdweg
bgemmgbgdabs o gam@EnEumo 3938330060gmdolb ©939380 8gmas300b Gommgbmds 55%-3g gonbeMws,
bmmm ©a30b 3gmabbdgdom abMmmgds 75%-30 ogndboMmms. saMgmgg, bosbmgs bgmmgbgdol bas®dad-
Mogm Lobadommmm (CAFA), ©s3980b gbogoma@o abbEog @, HmIgma sbmE30gmgdl Gmame dgons-
300L, abg 2Md0GMogb. 3nmEuGnmo 8983300 mdal 38symagamm 8gbsgnommggde bdoMew RsGormmba
56056 obgm  bLogdggddn, MmamMaes bymmgbgdom @3obmbm  gogmmds, g.6. ‘artnapping’. ogbgbgmb
3M6396(300b 17 (5) 3gbemal 8obgrgoom, 8bsmggdl dgmdmosm Bmubmomb ©sbqbgdamgdsl gssgsmmmgmb
®530b0 Mmxobgdo, Moms bgmo dggbymb 3mEnggdal 3Gm3gbl. dmagnsbgdoom, ogbgbzmb 0bbEMMd 68 gdals
083mg896@5(300b 80BBoc Fg0d86s L3gz0omnMo Lsdmogmmdomadmtabm 3m8od g, 8obo Bgbwgds 33e-
BomE 9yebmds dgos(300bs s ImFnggdals 4o8mygbgdsl. Arsic M., Mediation in cultural heritage disputes — pro
et contra, 2021,135-136.

ICOM, Art and Cultural Heritage Mediation, An alternative litigation resolution method adapted to art and cultural
heritage fields, 12 July, 2011 in Paris, 5-6.

039, 7.
11
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99L39HGDalb LEbsMEGgdn, LodsMmmnsba 3mB396Lazns), 94L3gMEBgdn SbEMMadgb aswsdby39E
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LodaMmombomdmgdabol dmbodsmmmyggdol ©s bogaz bognmms N3g&abmdsl o6 ogglb bLogr-
3obgnmo 3mEbs JNmEGNENmo Jmbgdob ob bgmmzbgdal dodMmal Bgb-Aggmmgdqddy. ©. do30Mm3
smbndbo: ,3nm@nenmo 3338330009mbal Lo 3nmbgddn dmbadommmygms s baggag bogmms godm -
omgdal 6o3mgdmdal, bgmmszbgdal dobMab Lonndmm dmbadobs ©s BomImdmdomo ©s3980L gob-
bom3zobsb bdoMom ®sb3wgzo LoMoymaqdol gomzgemabbnbgdom, babsdsMmmm 3Gmgbolb dgwgan
M03MHmMabmDafgdons.” Bonbgosgsm ndobs, MM bobadsMomm gobbomazqgddo bgmdabsbgomadas g4-
L3gMEgdn, BMImgda FNEEYOYMO LdgNMEgoal dmbgdsl Mbbbosb dmbodstmmgl, ds0b(y oo
356Lbgaggds sMbLgdMAL g4L3gMmEmo (3MEbal 3jmby sBdaGMLS s Labsdsmmmmb sgnmbgal Mgend-
do 3ymgz 94L3gMAGL ImEab. LadomambBamdmagds bdnMom aswsndmEgds gdb3gmEms dMdmmal swao-
ma, bowsz mMogg 3boMmg (300emmdl obgmab 4ozl HmIgmbeg dmbodsmmmy ob Boggazo dbog«a-
0 ©ogRIGIAL. "

LobadsMoemm ©ogalb ML 9db3gME0b B396930L 80(3980L 3EMdmg3s babgabdmn nygm Laddqda
Greenberg v. Bauman, bos(3 3om@gfal gMo-gMomds godmhgbomds gdb3gM@Gds @esabGn®s, Hm3 dm-
Lomhgmabamgal dogomo bynm3@mms ,dmdoma® o6 ogm (36mdomn 985Mnzgmo 8mdobos ol semgd-
LobeMy JommgMal 53mgb&nfn Bodndggema. Imbadsmmmal gsb(zbowgdom, gdb3gMm@ds gg& dgdmm
dobo s@b3nbgds bod8mdg3enl sMosgmgb@nEmmdadn, oyd(ze JomgMab gdb3gMEn sGda@Ma, Gm3 ym-
gomaym dgmgao bogemamomm bbgs 0dbgdmes. s3Mngsm, nn gobbbgeggdss 0d gdbdgm@oms dmeal,
BmBmgda(z gmo 3bMog, 036mdL bgmmgbgdol dobMab bs3nmbgdlb s dgmMg, 3063 (300mmdL 0bggm-
3o(300 B00bmEmb goobyzg@omagdol 308mgdl. dgbodsdabem, gdbdgME ol ygmms s@mdoGMmaw sGnl -
d0@Magol 30Ms@gbmds JamEnmgmo bsnogdol ©szgdals bodaggb%g.w

3@ Onma bognommgdalb ©03980L sMdn@Moynlb 3ogz gfmn LoMagdgmo abss, Gm8 RzgmmgdHog ob
agmm LbMogns, gopmg LodsMmambemdmgds. dbamgqdlb dgudmoasm ©s3980L sMdaGMmamgds, MmamMs 3o
39006b3g8056 MoMnmby. 280l LadoMabdntme, Lagddggdom aswo@zoMmmmm bLobsdsMmmmgdda gobbomasls
dgodmgds Madgbody mgg o6 brmgdos 3o abdnMwgl. jmmEnmamo 3933300Mgmdalb bagnmgds wmbo-
3omMmas s bdoMo smd@aglb 98m(3093L, Moz 0B393L LoboBsMmmmm 3Mm3gLab godnsbyMgdal. sMobogmo
360d@03000, FmENONmo Babgnmmdgdal dgbobgd LobodsMmemm asbbomgs dg00wsb mmMm@3gE Bmodog
a®dgmEadms. s3mgbs, sMdndMoynlb ©sbygdabs s gosbyzg@nmadol asdm@ebolb bobbMaggg Loba8sta-
mm 3Mm39bdg 3mBggdasbos. 3o6Lsgmmmgdom 08 dg8mbggsedn, o9y bawegm gum@a@nmo Jmbgds mbos
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m9do(3 6056 94b3gHEgda 3MbiMgG MmO NGO Ls3mmgdalb egz0b Lygmmda, 0dbgds gb 3mBLYM-
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o@bgdnmo dgdbmnwggdolb, bagoBmgdgdalb, gongzabs s 3Mod@ngal dgbobgd, Ladmemagdol sdmgsb dom do-
0mmb  gomabyzgBomgds, Mm3gmo bamigmgbme Bgqbodedgds moagg 3batob 0bGgGgbgdl. Varner E.,
Arbitrating Cultural Property Disputes, Spring 2012, Cardozo Journal of Conflict Resolution, Vol.13, 480, 482.

Gazzini F.I., Cultural Property Disputes: The Role of Arbitration in resolving Non-Contractual Disputes, 2004,118-119.
Varner E., Arbitrating Cultural Property Disputes, Cardozo Journal of Conflict Resolution,Vol.13, Spring 2012, 483.
Greenberg v. Bauman, 817 F Supp.167 D.C. 1993 s6d0@mogal 3mbgomgbzosmya@mds a3o3L gum@ymym
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o6am3gb@om Lobodsmmmmadn smdfmglh LamBgmo asdyowggmol 80dsom, ,dmdomob” mofmgdamagds dgd-

(300©s, MoEash bygmmzgbgdal dobemds dgo@ym, HmA 53 bogmal dgmmdgmb s Calder-ob gdL3gmEL o6 Lgg-

BmEsm dobo 53096&MMMdL. 88Mnge, 3MbxnEgbnsmNMmmds sMdn@ Mool 86n03369mmagaba bLamagdgmos,

MmBgmoag o6 3ol bgm8obobzmdn badstmmombamdmgdada. Varner E., Arbitrating Cultural Property Disputes,

Spring 2012, Cardozo Journal of Conflict Resolution, Vol.13, 483-485.

Varner E., Arbitrating Cultural Property Disputes, Spring 2012, Cardozo Journal of Conflict Resolution, Vol.13, 481.

19 Parkerings-Compagniet AS v. Lithuania, ICSID Case NeARB/05/8, Award, 11 September 2007, Polasek M., Puig S.,
ICSID Review-Foreign Investment Law Journal, Vol. 22, Issue 2, Fall 2007, 446-454, <https://tb.gy/ku8dab>
[02.12.2024].
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o dobo bogMmabogmo 3mbinmgbdo o6 0y3bgb dbasgb dgmdstgmdsedn. dmbamAgmal 3Mmgddo
0035e0bb0bgdes Lo jomgemm Godmnl 393 gombmom Lodndomgdl. GMdymbomds oo Jbmmmam Lome-
Bom ygmoemgds @symdm 3nm@nenmo 393330009mdob bognmbgdl, sMedgo asbszbowms, HmI avg-
BgLgmbL 1972 Bemob Bbmgemom 398 330Mgmdal 3mbggbznnm (WHC) bs30bMo gommadamagdqdal dgb-
Ermgded gosdomoms 3Mmgd@ dg ofolb mgds, ,abEmGoymo, sGgmmmannfio s gomgdmbeszgzoma
0689680 53 dgdmbgggzedo dmbamBgmal 3Gimgd@obomaal Momab ddnl bogdzgemo 6ono.“20

JNOGNEONmo Ld3NMNEYdal ©oggdal gobbamgs gxMdbgds JPmEYAHma Gobgnmmdgdal 3Gm-
ggbombamadol 39@dme, oMob@gdal, 3uGsGmmgdalb, bgmmgbgdol omgmgdabs s dgzbogmgdals
353m(300mqdsL. 30 bgmdg 3G mmgds gbgds FNEENENma Mmdngd@nlb Fgnobgdsl ob s3mgbGmEMm-
3o, LosMdogMogm dgmabbdgdado dgadmgds domnmgdyman oymb dgdgobgdgmon o6 gobgnmmdal L3g-
30omabo. o bgmdgdnmgds goxnm@dgdamas JnmEmEmmo gobgnmmdal gogowgal o6 bsnmeig-
30l gxmgdal dgbobgd, bosMdoGMoygm Jgmabbdgdaom aobababrmaMgds sgmgs@o s bgmmgbgdom dm-
3046 g. 8585m0ma, §Mmn o9(30mbal babmol LasGda@Mmagm 3964@&da omamgdymons, ,0Md0& M0 b-
5 0ymb 396Lnobdy gobmemn dmbodsmmemyg ob s@3m3s@ 0, MmMIgmoa(z 03bmdl 3mIgM o 306mbIwgd-
mmdal @s b3g3nomadgdymons basMdoGmoygm BOGbOQSOBOH.m

LosGdo@Goym dgmabbdgdgdoom dgbadmmes gobbm@(zngmegl @oBJoMgdama smdoGMmayga. LBMo-
3o LosMmdagMmagm aobbommgs LobaMagdmms, oy 1339 3MbgdmdL MAHmngMommds RsGomym dbsmgms
dmE0b 96 eMmomo dgdmE39d0, HmamMoges aobbzobgds, @ebmmmgl dmdsgamda 3um@GaEmema Jm-
65d0b g4L3mEG 0 s 5.9. gobbomgzal @oBJoMgds dgbodmgdgmas: mommgmemoa bsabomgal Mmalb
m030&qdal obgbgdom, @g3mbamgdal Gommgbmdabs o sboma smdmRgbgdol dgdmymgnm. dgbem-
M3900 by agmb gmbogMma, Goms o6 dmboglb Bgas@onmo Dgdmddgogds Logdolb Bocdmagdabs
> 390393%9.”

LooMdo@Mogm GMadbomds bo@mds@gdom osbEnms dofns om@dobol LomBgmal Loddg, Gm-
39emdg s ggPogdmmo 3@o@gdab babsdsGoemm Robdo dgzoms (2001-2004 66.). se@3563s 1998 bgml
Bomygbe 3698 gb6Dns 93L@Mn0l Bmegmmdol anbes 3mod@ob gdsbo Bobs@alb @edGMNbgdal momdady,
Bm3gmms moMgdamgds esbermmgdom 150 8nmomb 933 @mEomb Jgowagbos (3sm dmMab gho-gmmo
(36mdoma, 65(30LE8gd0bogsb @g36nma Jomds@mb demmb-daaMalb 3mMEFMgB0, 08039 »mdHmb sgema®).
Boba@gdo gomagze 93LEM0aL gMMzbym asmgMgel, MmIgmdsz 8gmmg Abmagmom mdob 393waa Mot
0g3d Mmgdobabomgal ©sdGbgdsdy, Mowasb abobo LafMggdmmdebgb gMmzbama LagsbdyGal bEody-
boom.? dombgegem, @bmmco buggMmabamoa 0dnbodgdob sd@no (FSIA) gomzgemabbobgdamn 08xboa-
&9@ob oMLgdmdabs, 833-0b NdgbogLn LabsdsMmmmlb 2004 Brol gowsbyszg@nmgdoom, aodmbszmaba
094398L 039b0& gL, Bmss baddg gbgds LogHmsdmmabm badsMmmal oMmzgzem Fomadam Jmbadsl
5 35 ML gbm Lobgmdbogmb mﬁgoBm/on@)o@)‘g@)o, mBgeng 3m3gM e bagddnobmdol gbg-
35 399Mmgdam 3Go@9ddo. 33gMngmmo ogmabongoob obowabdnMmgdmon 8rbodbmma dmem 3o-
b bo3damaboe Asnmgams, sgb@Manma 39dgndal goGommanl 533-30 bgmdabobgmmadmdbal gsdm.

20
21

Vadi V., Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023, 213.

Condition of Sale in California, New York, Bonhams & Butterfields; Varner E., Arbitrating Cultural Property Disputes,
Cardozo Journal of Conflict Resolution, Vol.13, Spring 2012, 514-515.

Bonhams s939(30mbab babemal bLos®do@Mogm 39bd80 0mgomabbobgdl @sBdsmgdmm sMdadMoylb, MmBgmmda(s
Bomomgdgmos: ,mommgne 3bomgb Mbos 3dmbogl sMeydg@gl Mgs Losmabs magobo d3mbaznals BomImbe-
Rgbo. sB30@Mab Bobsdy 3mbagbs s b goaMdgmogb bgoodgwm Led mgbdy 898 boblb. gosbyzg@nmgds
BgFommdom Boomgds Lagdalb Bom3mgdol obEmmadowsb sMondg@gb 30 mabs.” Condition of Sale in
California, New York, Bonhams & Butterfileds. Varner E., Arbitrating Cultural Property Disputes, Cardozo Journal of
Conflict Resolution, Vol.13, Spring 2012, 506.

% Altmann v. Republic of Austria, 142 F.Supp.2d 1187 (C.D. Cal. 1999) a 443. Maria V. Altmann, Francis Gutmann,
Trevor Mantle, George Bentley, and Dr. Nelly Auersperg v. Republic of Austria (Jan. 15, 2006) (Arbitral award in
German), <http://bslaw.com/altmann/Klimt/award.pdf> [02.12.2024]; The restitution of the sixth painting, a portrait of
Amalie Zuckerkandl, was rejected in a separate arbitration (Majken Hofmann, Anna Lokrantz, Maria Muller, Andreas
Muller Hofmann und Lena Muller Hofmann v. Republic of Austria (Nov. 21, 2005) (Arbitral award in German); Renold
C. et al., Case Six Klimt Paintings — Maria Altmann and Austria, Platform ArThemis, March 2012, <http://unige.ch/art-
adr>[02.12.2024].
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sbgmo adamn dafngMa dsbobogl v3gfnzmmo LabadsMmmmgdal 3boymabsl gosgd(3gemmb magaba
0@0brog0s 3mmmmbEmsb s 303306 gdmma baddggdal gobbobamggma. 2001 Byeml 3omogm&bo-
ol Moombymds bobadsMmmmd momym ogbGMomma botol LomBgmo Logdal ogLEM0sda asbbaemgals
dgbobgd. Lobodamomemma asobs(sbows: ,396580 5m@Bsbals LamBgemo Momymanemo ngbgdmes ad dmddgwn
M(3005006m00b0 bobEobIYmmdal gowals 3odm. sdwgbsw, ngo LodsMomgdagn ©d(330L 3g4ob0d3nb
356939 aMhgdmms. 3odobomsdy, 3LEMNS oG 5Nl s®g339&MMn demBgMbsGommo gmdn dmbom-
Rgmob 36198 gbDngdabsmgab®. dgmgasm, 93LEMnnb Bmagmmds smsbbdms bas®doGMmagm badsGomsm-
Bom3mgdol o Lodmemme 3mmad@ ol gdzbo Bobs@nwsb byymn @omdGebs dofns s @3dsbl, deomb-domg-
&ab 8583300090.%*

4. 39m@EYmao 373 3300609mdab Ly 3N0Mgdab 33980 LygAmnsdmAabm
Lsnb3zgLGaENm sMd0GM3gda

0b39LE™ME0L BMgdgdbs ©s FNEEGNONE 3mmodogolb Immal 3mbgmoad@olb Lbgowsbbgs 3m-
&960c0 bggghms. o) o35 Bacdmnddbgds 0b3qLb@GMEMLS o dob30bdgem Lobgm3bogmb dm@ab, 35306
609096039 LobodsGommms bgmabsbzwoman. wsbmy®mds 3m33s60588s dgbadmms o6 FadsMormb m 3o-
@6 LobodsMmmmadbs s s©8nsbolb MEmgdscms LobadsMmmmb (Mo Fmombmgl spaommdmogo bo-
FoFnmadMogo ©s(330L Lodmemgdgdol s3mbBaMazsl), sMe8gm bogdg Bsdmabymb Lanbzgb@nom byem-
d93609mgdol 5Mdo@Mogda 3sdsM@0nggdmmo 3Mm 39 NMgdabs @ 3g@&n odmyogdmmmdal gsdm. be-
0b39b@o00m bgmdg3Emmagdol sGdn@Mogo bomdmomagbl ©og0lb gomabyszg@ el abggboem bodwmsmg-
3.2 dogbgosgem 0dabs, Hm8 WTO-b maggd0b gowobygzg@eb 354s60b80 (DSM) dmemm pmdy gobo-
bomgdmeos, Bmam@(z 98 mMasbads(300b ,a3060a83060L badzommoa®, abggbEME-Lobgmdbagm sGdndMo-
g0 (Investor-State Dispute Settlement) gobos yzgmodg Bomds@gdmmo badmemgds 0b39bE 03098096 ©o-
39380690 mma ©s35500 8mb0630636@\>@.26

LonbggLEOENM sGdaG Moy (ISDS) gzbmgm 0639LEMMdLs s dabdnbdgm babgm8Boggmgdl Jm-
6ol ©o30b goobyzgd ol 3Mm3genMss. bogHmadmmabm Lonbggb@oom Jgmabbdgdgdo @owgdamos
bobgm8Bogmms dmMab 0b3gbG 30980l bgm3gbymdabs s @s330L daBbam. bymdgzMmmgdoms «©dg-
&gbmds 3gazo3L 3964@L, MmBgmag 6gdol Mmagh 0b3gb@mML LabgmadBogml Babsomdwmygy wogs Bo-
3mabymb LoabzqLEBOEOM sMBnGMogdn. 53g30Mow, @ bmgm nb3qbEMM9dL dgmdemoasm dobdnbdgm Lo-
bgmdbogmb Bamygbmb 3698 9bbagdo, Gmd 396 dgdmm Fomo abzgbBozngdal o335 SaammdMag
mgdms J85009d950bgsb. yzgms sMdnG Mo gomadmmos ogmb ©edmejngdgmo s dov)zgMHdmgdgmo.
boaMdo@Mogm &Mndnbomgdn, Gmame s babo, dgoaqds Bgztioms stomabsdemn Mommabmdal, doMoomes-
s bado 0660@60b0306.27 3am&aeamo bsgnmmgdab §Hebdsg309d0 s dgoMomamgdama ©szgdo
dg0dmads 3mB3magdbamo gobogl aobbsbomsggmo Lagncm bbgemsbbgs Mbstnbs s (3mmbal godm. 53
368 94b&3d0 dbgemas a3mzm gMoa 3ofn, HmIgmo( 0gdbgds 9dL3gMG JMBNOYmo bo3Mogdabs ©s
LodaBonmal dodsmorgmgdom. bado sBda@Mn LabyFggmos, oy dgndmgdgmoas 538 MmE bggGmadn 3m3dg-
896860 39Gbmbal 3mg6s.2

« Campfens E., Restitution of Looted Art: What About Access to Justice? Santander Art and Culture Law Review 192,

May 2019, 193.

Vadi V., Cultural Heritage in International Investment law and Arbitration, Cambridge University Press, 2014, 1-2.

Vadi V., Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023,103.

Puig S., Social Capital in the Arbitration Market, 2014, European Journal of International Law, Vol. 25, Issue 2, 387-
424, 397.

3085m0ma©, 6oboGdy MbsdPmMMgmmdal dgbabgd LosMdoGMagm bgmdgzMumgdal 3164@&da docmnmgdy-
mo 0gm: 65893935006 53938069800 Bbsmgms 6gdabBogmn 3Gg@gbbns BoMmgoanbgds bado sMHd0G@ab
3Mgansb.” gedm 398 0(3, 39360 3Mdn@GMabogsb dg3mastn 3sbgma 3bamggdl dgbodmgdmmdsl sdmggh wo-
603bmb sM30@ M0 ,HMBgmo(s MM 0gdgmns, Bogfed gM33q3e Ibamgmamgal 8603369mmgab Lo jnmbgd-
0", gofs 830bs, ) basegm gum@aemamo Jmbgdal momgdamgds owns, badn sMmda@GMab bofgn godsmom-
gdgmos. Fogomoma, 53gMagal sMdo@magal sbmznszanl (AAA) 9fo-geo 3967J&3d0 bamggadas: ,orm Hm-
3908y dbamab 3698 gbbagdo vg8s@gds 1 Bomomb mEsMb, s3m3a@alb dmbm@afnl asdmzmgdom, ©ogs

15

25
26
27

28



BmgogMon dg360g60 988 30(390L, H™I bLonbggb@aznm sGda@EMogal (ISDS) 89Js60b30 8039Mdm-

93m0s 3mE3mEsGommn 0bBgMgbgdal Lobomggdmmm s Mammgdgmymalb B3nbrs sMeg3mbmdozn
Lo gombgdl. Go 0gds Mbws, LosMdoGMagm 3Mmm3gbol s Jodgd@NFal gomzgomabbnbgdom, 360d364-
mmgobo dgdgmmgds bomdmaddbgds 3mm@emm gmgdgb@qgdmeb ws3e330Mgdama 3930l 3mb-
&9g4b@&do. dogbgogom ndabs, MMI sMdnGMoya LGMNJG MMM ©s30L 3obbomgal 39Mdm dmeg-
m0s, bonbggbBoom s39d0 babnommgds bagsmm Ladsmnmab sbdgd@gdom. bLos@mdoGFoygm gowaby-
3080mgd7330 bodmmmme sysm0dgdl EMmagMommdsl gfma 3bMag LobgmdBogmbs s dgmmg dbMag,
396dm 30698l dmMal. sMdo@Mgdn gobLodm3co396 obgm Logzombgdl, Mmmammoss Ladmagzmmdm
L5g8056mdal 30bmBagMgds, 30Mm36900L Mgamemomadobash ©a(330L bomabbo s Lobgmdbogmb dg-
bods8abo Gmeno. 2

630G Mag10b LogbmdMngo onEMabrnd30nb oLoEagbsm go©sdBy39@0 360d369mmmds 543L vzbm-
@60 0bggb@onom gobbmms0gmgdygmo g3mbmdngmmo Laddnsbmds 353306 gds oY) oo JmEY-
e 398330009mdab. bogdgda Renée Rose Levy and Gremcitel SA,30 RMs633s 0b39LEMEHdds Fgo@obgl
boaMdo@Mogm LamBgmoa 39Mmb Mab3ndmonzal BabssmBwga, Gm3gmas gbgdmms oM abBmGomm
md563d0 gdMogn Jmbgdal aobgnmatigdsl. 0bggb@mmgdds m3gebabdams dabs dgadabglb madslb 3gMagg-
00Dy 0 ©939339L GuEabEmo dabbgbal asbgnmomagds. Mo8wqbndy Bral 353mga JMmENMab
96m36nmds abb@odn@ds donmm omagbomgds, Mmdgmo JHdomogms o3 bsgmmmMgdsda Mandg Lo-
bob 339698cmmdab sanemal abEmMommo 3603365mmMdnEsb 358m3nbaty. God@mdMagsw, 3nbal 65 3-
399980 300q3569mdms FmEmm bmmamob 30dwmgdomgw, Bybstin m3gebol m3al Mmb 39Gmbs s Roemgl
dogdl dmEnb 1881 bgmb gods@momyyem Lob-bmebol dGdmmal saommsb. 0bggbEmmal mddom, awag-
Bomgdod 0b39L@G0(300L ymggmagemo mamgdamgds sygoMmas. 396l Lobgmadbogm 53§ 30(39dw©s, H™M3
3ME3mMsGomo Hab@Mn@nndsz0s, Mmdmomsy gMobads dmjomodgd dgodobs Bomagda Gremcitel-
do, 396yb 3m33060do, aym NBmgdsdmbomgdals dmEm@Gom gs3mygbgds. 39l dmsgfmmds donmamgd-
s, M3 sgz0oms BoBjoMgzn goms39ds Msds(s, 0bzgb@mmo Gremcitel-ob BogmGo@ et sdombgHaw
BomdmoRnbs, 3obbmM(30gmms m@M3b&agn Lonbggb@ozom bgmdg3Mmmadol s(330b 30bbom. LosMda@)-
Frogm GM0dmbamal goobyzg@omgdoom: 9339 39MadQ ©33300M9dmns, Gm3 bonbzgb@aom bgm-
493609 gdom gomzgamabbobgdama Lamagdmal 8obomgdsw 3MmEM3mMsgogmo bGEMMJE Mol Mgmmgoe-
Baba(300, mgan@odnfos 3580b, Mmzs gb 3gomwmgds abggb@oznnlb ©abs(zsgom dsb3nbdgem Labgemadbo-
BMbosb LagoMmommm og0lb Mo300056 sboMmngdmom. 835Lmsb omnbadbs, Mm(3s ©s3s Mal dmbarmmeo-
Bgmo, 35306 3mE3mEsGomma Mgb@Hnd@mmaodszos dgodmgds bomImomagbogl 3Gm3qLol dm@m-
&o 303mygbgdol s Imbamhgmggdl Mbrs ©sgdzsm Mgbmemyyz00lb domgdol goMmemmo. dgbodsdabac,
&M0dmbomds o mgzs ogmabongnol asbbm(30gmgdsdy.

LobGgFMgbm Fgdmbgg39830, sMdnGMogds anGabrng0s Mofym 03 oMadg6@Gnm, Hmd abggl-
&™MMgda o6 030300696 dob30bdgmn Labgmdbogmb dns 3obmb3gdmmdsl 360d36g9mmmasba 3 d«)-
yemo 993 33000609mdals QoboGo3oQ.31 2015 Bgeb, 3mbEe Mogyma 3m33sbonbs s Modwgbndg bowgm-
mabogmo 0b3gL@MMal 39346amn g3mEMMabIab 3Mmgdo bobgmbBmegdoo Cailaveral-ob yzgmes oz0-
mbgcds dgo@obs Lathgmo 306530l Babssmdmgg ICSID-dn. abggb@mmgdds gosd3mm@gb@gl dobols dom-
030b sanmmdngn Losggb@mb domgdymo gosbyzg@omgdgdo, MmImol dobgognm dmbaMAgmagms
Jmbgds dgdemgmdes Ngbbe Buglé-do dofmdggmo dmbobmgmdom oomem &gMogmmnabg. Ngdbe &mo-
©0309moE d0bEgzes 306508mddgwgdsl, mggdomdsl s Bo@nfmmdal magal daboby, HmIgmoay mag-
©330M39ms© 3M(39mmEadmEs bybofn m3gebgosb 396ndalb drgsdmyg. wmgbromgmdaoo aboba (sbmgmm-
396 Comarca Ngdbe Buglé-do, sbogmgm 356580l Goambdo, doma gnm@uenmo s 3mmodoggco o3-

as60bomgds o gomabywgds Ladn sMda@ Mol 8ng®.“ Varner E., Arbitrating Cultural Property Disputes, Cardozo
Journal of Conflict Resolution, Vol.13, Spring 2012, 475, 476.
Vadi V., Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023,106.
30
0gd39, 167-168.
¥ Alvarez y Marin Corporacién S.A. v. Republic of Panama, ICSID ARB/15/14, Award, 12 October 2018. Vadi V.,
Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023, 162-163.
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&™bmIool obo(agem L3gnemMon @obgbgdame @)360@(\0600%3.32 boam abggb@nzns dIma(zogs
306030L Lobs3nmMby Bgdatg mmbo gg@mdal bognmEgdolb, GmIgmms gobgomamgds nggadgdmes
93MEMLGNE 3OMgdBoE. Maash 3Mgbs 3ombgol 6adbol d3gd oygbgdwes dgdgbal mygao@ndnEm-
35D, 3060l 503060L@GMs(300L gAM3bymds MMas6m8 0b3LEMEMMS MM Jmbgds o3 b3gsosmnMa Dmbab
356090 g56smagls. 83 god@om 33symagomm dofdggmds dmbobmgmdad §dgwgds dom Lo gmotgdsda
dggtro 3noRbos. dmbamhgmams sdMam, dsma 0bggb@nzngdal dodsfo 356580l dm3yHmds Bomdmace-
39600 3M330Mmadnf gdL3dMm3Mmna(3nsl, LadsMommnsbn IM3yMmdabs s @o(330L LEbLOMEgdnl Ya«-
mgdgmymazol. 3565303 @otiym bgmdgiemadgdal ©gdmmadgdol oMmggsgs o Bsdmoygbs anab-
ngoab dgbobgd 3698 gbDns, 08 o368 nm, Hm3 nbggbEmMms MdMsgn Jmbgds «m30bmbmm nym dg-
dgbama. LosMbdoGMoygm GModybards momym Logdgbg nnMmabongzos 0bggbEmMEgdal dogH dors 3o-
bmbdgdmmdnlb @ommgggalb aodm. dogbgosgs 0dobs, HmI abzqgb@mMgdmsb swgdnmo mGa byem-
d9360mgdoEsb ofz ghma dgnzegms dgdgbals 396mBagfMgdol dgbobgd sdzoMs domnmygdsl, &Mady-
Bomds @os@anbs, HmI mga0@ndncmdalb dmmbmgbs 1bws hoomgsmmlb bagmmabbdggew yzgms Lanb-
39L@0E0M bygmdg3Gmmgdedn, Mowasb Fbmmmu 3obmbogMaw 3qdqbarmn nbz9LEN(3Nd0 LoMagdmmdl
Lobgmdg 3O mmgdm ©o(330L gofMdbEogdom. GHadybomal 3@ g03gd0m, 3obmbo, Mmdgmars sagbL gm-
3o 30b s 306530b 3MBLE NG (300L, 0Bbow ababagb 3330060 Fmbsbmgmdals 3MmENGRma, g3mbm-
303960 o bmgosmada 3gmomomamdol o3geb. 30bol 3mmgd@oymdo Lo 3nmmgds 30, gobobomgdm-
o Mmam@z doMmdggma bombgdol gmbognMo 0gb@mdal gowsmRybobs o 9byz9&mdal gmbosdqgb-
&M0 3oMmbs.

dbgdM0g00 oMLdmMAL 3mmabos bm@ds@nmmo mafgdamgdgdol m& gobbbgeggdmm ¢qbm3dgbl
dmab, Moz godmabo@gds dgbodsdaba bogMmedmMabm ©s39d0L bAom. dgbodmgdgmos 3nEEG NGl
06@gaMomgds bogMmmadmtnbm LanbzgbGoom 396mb3mgdmmdabs s sMmdo@Maygdn ? s o sbgs, Mm-
am@? dombgosgom 0dabs, MHm3 babgmdBogmd @brms dgobEmmmmb Lonbggb@oom bymdgzGHmmagdal
bm&8qd0, 30633790 3NGENmO NBgdgdn 393306 5dmmas 5530060l MaMbgdsbs s Lbgs do-
Bomo© NRmgdgdmsb, sd0@m3 dgbodmms om ©o(330L YROM Fomara bBsbsMmEnm obafagdemmb.

Glamis Gold v. United States of America 3s5bsqyfa badmm 3m33s60s ggadszes mdmmb dm3mggdsls
LodbFgm-smdmbagmgm 3omogm®mbool gaogmsma®m dobadg (bond3gMme@mmm 3Gmgd@n). banddgmo-
GMOm 3Gmgd@Ls s 3oL 0dwgdomg GgFo@mmasl, MHmamt(y dmdmm3ggmos 3503MEL bamznbgg-
30l gobdogemmdadn 0ygbgdwbgb nbongmo 83gMaggmgda. dsmo MBmgdgda semnoMgdmmo ©d (30
aym 3o5bmb3gdmmdam. 3ghsbn, s@gommdmoga domdggma §mdn gbabssmdwgagdmms 3Gimgd@l, Moc-
356 ob gosboam@gdms LobIMgdalb domazb — B30bws gdsb, HmBgmai IO 3oz asdmaygbgds Lo-
bg0dm, bymogho 3God@ognlb dgbobimgdmam. dagbgosgsm 0d0bs, HmI GgfaGmmMas o6 oym dg@o-
Boma 3bmgmom 3593 33006M9mdob Losda, mabsmzgal abgmngg gMmEMAmma 860336gmmds gosRbws,
Bmgmez 399ob o6 0gMbomadl 3m&mE3m6gqgdobamgal. Babsgshb bogdgms ©a3sMEo896@3s o3 3Mmgd-
&om Boosmobgmmol 3m3maqds 20 Bemom s36doms abBmGammn Jmbgdal mobs(sogom. Hmuabsg 3Gm-
938%g 6gdatimgs abgg asa(ge, Ladmm ggmmmaanl babgmdBogm Laddma dnomm gosnwgdgmo Mgawn-
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CULTURAL HERITAGE PROPERTY DISPUTES IN INTERNATIONAL
ARBITRATION PROCEEDINGS

The article's purpose is to argue why arbitration is beneficial for users despite the availability of a
wide range of alternative dispute resolution (ADR) means to the parties involved in cultural heritage
disputes. While litigation is a time-consuming, expensive, and public process, arbitration offers a speedy
and confidential alternative. This offers more flexibility and control over the results than litigation. The
tension between investor rights and cultural heritage protection raises several questions. Is the measure
implemented by the state justified by the fact that it aims to protect cultural heritage? Can governments
use cultural policies to discourage investment or discriminate against foreign investors? It is important to
clarify the extent to which arbitral tribunals pay attention to cultural heritage and how they balance the
rights of the investor and the cultural policies of the host state.

Keywords: cultural heritage, international economic law, investment law, alternative dispute reso-
lution, mediation, arbitration, international investment agreement.

1. Introduction

The growth of global trade and foreign direct investment has led to the creation of effective legal regimes
that oblige states to facilitate investment activities and trade. A “clash of cultures” has emerged between
international investment law and international cultural law. As countries aim for economic growth, they may
loosen cultural norms to facilitate business activity. In a project with a financial interest, the state does not want to
take any action that would reduce profitability. Even if officials are genuinely concerned about the impact on
people and the environment, they are entitled to prioritize development goals over cultural heritage.'

Culture is the inherited values, ideas, beliefs, and traditions that characterize social groups and their
behavior. Culture is not a static concept, it is a dynamic force that develops over time and shapes countries and
civilizations. Globalization and economic governance have recently promoted intense relations and dialogue
between nations. Thus, unprecedented opportunities for cultural exchange have arisen. In addition, foreign direct
investment can promote cultural diversity and provide funds for the discovery, restoration, and preservation of
cultural heritage.2

Nowadays, culture is not only the “life of the mind”, but it is also a “broad, inclusive concept that includes
all manifestations of human existence”, such as beliefs, values, habits, arts, customs, and ways of life that feature

Doctor of Law, researcher of conflict of laws, assistant professor of Akaki Tsereteli State University, senior research
fellow of European University Institute of Law, and assistant professor of Kutaisi University.

If states still maintain a high standard of cultural heritage protection, then a foreign investor can initiate a dispute and
claim that such treatment violates the provisions of the investment treaty and affects their economic interests. Diverse
cultural policies may lead to a conflict between the course taken by the host state and the investment treaty. In some
cases, foreign investors claim that cultural heritage policies have a negative impact on investment, leading to indirect
expropriation. Vadi V., Cultural Heritage in International Investment Law and Arbitration Cambridge University Press,
2014, 1-2.

The expansion of trade and foreign direct investment promotes interaction between different cultures and can be
considered a process of expanding cultural freedom. As a result, there is a relationship between trade promotion, FDI,
and cultural heritage protection. Vadi V., Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023, 2.
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particular groups — passed down from generation to generation. Culture does not comprise the mere sum of
individual practices, It consists the complex whole through which individuals and communities “express their
humanity,” give meaning to their existence, and shape their worldviews.

A multidisciplinary approach has become relevant in the 21st century, when cultural heritage disputes can
have a different range of legal disciplines, such as investment law, international trade law, private international
law, intellectual property law, international humanitarian law, and international criminal law. The study of cultural
heritage law in the context of the mentioned disciplines reveals that it is a multifaceted subject and not strictly
separated.4

Thus, it is interesting how cultural heritage disputes arising from these areas can be regulated.

2. Cultural Heritage as an Object of Property Rights

The essence of cultural heritage does not derive only from its aesthetic or economic value. The archetypal
“property” of works of art refers to the possibility of owning them and suggests that marketable assets with
financial value have a cultural, intangible aspect. This stock of historical, symbolic, religious, and scientific values
embodies a cultural object and contributes to the formation of the identity and dignity of peoples, and
communities. This defines the lives of their ancestors and societies. This ‘duality’ explains why cultural assets
cannot be equated to ordinary merchandise. These are the outcomes of human creativity expressing meanings
distinct from the commercial value that they may possess. It is an important result of human creativity, apart from
its commercial value. Cultural heritage legislation focuses on the protection of civilization, that is, the
achievements, values, and beliefs of a particular group or nation. Because the past is woven into all works, legal
and non-legal issues are intertwined.’

For centuries, the cultural product was protected as a form of property. According to this structure, movable
cultural objects are private property, cultural monuments are immovable property, and intangible cultural goods
can exist (but not necessarily) in the form of intellectual property.6 The cultural property paradigm crosses
boundaries not only between property — immovable, movable, and intellectual — but also between international,
regional, and domestic laws. Since the property paradigm is well established, in most legal traditions cultural
heritage objects are generally governed by the same norms as other types of property. Only in some cases is it
subject to exceptions due to the cultural characteristics of the protected good.’

UN Economic and Social Council, Committee on Economic, Social and Cultural Rights, General Comment Ne21, Right
of Everyone to Take Part in Cultural Life, Article 15, para. 1(a) of the International Covenant on Economic, Social and
Cultural Rights, E/C.12/GC/21, 21 December 2009, para.11,13.

Adenekan V. O., An Appraisal of the Existing Legal Frameworks for the Resolution of Cultural Heritage Disputes and
the Enforcement of Cultural Heritage Law, December 2019, 6.

Christopher Byrne emphasized that “there is a fundamental difference between goods that are standardized and easily
replaced and those that are vested with emotional, spiritual, or cultural qualities” as only the latter “retain unique and
transcendent cultural significance which imparts inherent value to them”. Chechi A., Evaluating the Establishment of an
International Cultural Heritage Court, Vol. XVIII, Issue 1, Art Antiquity and Law, April 2013, 36.

The legal definition of monuments varies between legal systems. In practice, there are various internal mechanisms for
the definition of cultural objects. The accounting method specifies the type of each item that is protected. The
categorization system provides a general description of what is protected (Germany). A classification system extends
protection to a specific object only when an appropriate administrative decision is made to that effect (UK). Italy
combines categorization with classification. Turkey makes an extensive list of some properties yet categorizes some of
them. Canada combines an inventory-based approach with administrative regulations. Some states protect classes of
artefacts that are unique to their national identity and have significant historical and artistic value. They can be “They can
be ‘the centerpieces of active cultures and religions, illustrations of the changing patterns of aesthetics, anthropological
records of previous societies, beautiful and desirable items which confer prestige on their owners, or commodities in the
international art market.” Roodt C., Private International Law, Art and Cultural Heritage, Edward Elgar Publishing
Limited 2015, 3-4.

Vadi V., Cultural Heritage in International Investment Law and Arbitration Cambridge University Press, 2014, 25. Which
interest should be prioritized in the management of cultural heritage — the local population or the international community?
When interests collide, officials face the dilemma of whether to prioritize international interests over domestic concerns, or
vice versa. While internationalists see cultural heritage as an expression of “common human culture” wherever it may be
located, nationalists see it as part of national culture. Vadi V., Cultural Heritage in International Economic Law, Brill |
Nijhoff, 2023, 58, 59.
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3. Importance of Alternative Resolution Mechanisms in Cultural Heritage Disputes

The art world is largely based on trust and personal contacts. Cultural heritage disputes are characterized by
the special sensitivity of the participants. Cultural property infringement can be of different types. As a rule, the
main concern of states is the return of cultural property from one country to another. The extent of the concern
and the need for effective compensation methods have been legalized by the creation of several dozen
international documents. The Hague 1954 Convention for the Protection of Cultural Property in the Event of
Armed Conflict with Regulations for the Execution of the Convention, The UNESCO 1970 Convention on the
Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property,
UNIDROIT 1995 Convention on Stolen or Illegally Exported Cultural Objects, Despite the widespread
ratification of these conventions, the return of cultural property through the court system of foreign jurisdictions is
a difficult task. Because ownership is a central issue in cultural heritage disputes, parties can seek restitution
through the foreign court system. Procedural flaws and political sensitivities in litigation can make ADR
(alternative dispute resolution) more attractive. In fact, a majority of disputes over looted cultural property that
have arisen over the past four decades have been settled out of court. *

The first attempt to create a specialized tribunal dates back to 1933, when a draft Convention on repatriation
of cultural objects was prepared under the auspices of the League of Nations International Museums Office. The
draft obliged the contracting states to apply for ad hoc arbitration, to start a dispute in the Permanent Court of
International Justice (PCLJ) in case of disagreement on the choice of the tribunal, or if they were not parties to the
protocol, to go to the arbitration court created for the peaceful settlement of international disputes in accordance
with the Hague Convention. The outbreak of war in the late 1930s meant that the draft could not be transformed
into a binding treaty.9

The increase in ownership disputes between museums and parties (museums, associations, representatives
of governing bodies, national societies, private individuals), in particular requests for return and restitution,
intellectual property rights, requires a more adequate mechanism of settlement than litigation. Since 2006, the
International Council of Museums (ICOM) has been committed to developing specialized alternative dispute
resolution procedures for art and cultural heritage. ICOM has started a partnership with the WIPO (World
Intellectual Property Organization) Center for Arbitration and Mediation to develop an adapted and customized
mediation procedure for dealing with cultural property disputes.'’

The use of mediation in cultural heritage disputes is not new. International organizations and private
institutions have worked for years to develop appropriate ADR mechanisms, offering parties a wide range of
possibilities. Unlike litigation and arbitration, the basic principle of mediation is to achieve a win-win outcome.
ADR is based on the idea of concessions, where each party gives up its interest to get a compromise from the
other. From a psychological point of view, after mediation, each party leaves the process without the aura of a

Kasteleijn L., Grenfell L., Using Arbitration to Resolve Cultural Property Disputes, Mar 2023, 15, <https://www.
lexisnexis.co.uk/blog/research-legal-analysis/using-arbitration-to-resolve-cultural-property-disputes> [02.12.2024].

The researchers emphasized that the International Arbitration Tribunal provides the most effective resolution of disputes
related to the repatriation of artifacts. Brooks Daly mentions that the Permanent Court of Arbitration (PCA) may be able
to develop a specialized mechanism for the resolution of cultural property disputes between States and between States
and individual claimants. Similar views were discussed during the Symposium on ‘Resolution Methods for Art-Related
Disputes’, organized at the University of Geneva in 1997, and the Seminar on ‘Resolution of Cultural Property Disputes’
Permanent Court of Arbitration in 2003. Marilyn Phelan argued that the International Council of Museums (ICOM), as
the sole body of the international community of museum professionals, should establish a dispute resolution mechanism
to resolve ownership issues related to cultural objects in museum collections. In May 2011, ICOM together with the
World Intellectual Property Organization (WIPO) launched the Arts and Cultural Heritage Mediation Program. Experts
argue that institutionalized mediation, particularly WIPO's Arbitration and Mediation Center, is the most effective way to
resolve disputes involving indigenous and traditional communities. Chechi A., Evaluating the Establishment of an
International Cultural Heritage Court, Vol. XVIII, Issue 1, Art Antiquity and Law, April 2013, 38-39.

Chechi A., Evaluating the Establishment of an International Cultural Heritage Court, Vol. XVIII, Issue 1, Art Antiquity
and Law, April 2013, 37.

ICOM reinforces its commitment to promoting the return of illegally acquired cultural property and combating illicit trade.
The idea of art and cultural heritage mediation arose in 2005 in Seoul from the development of a project by ICOM's Legal
Affairs Committee. The program met a long-standing need among museum professionals to develop procedures adapted to
the alternative resolution of cultural property disputes. ICOM, Art and Cultural Heritage Mediation, An alternative litigation
resolution method adapted to art and cultural heritage fields, 12 July, 2011 in Paris, 3, 4.
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loser. Mediation is a recommended mechanism in cultural property disputes where the parties can reach a
consensus. It fosters a friendly atmosphere that does not exist during the competitive process.11

ICOM-WIPO Art and Cultural Heritage Mediation is a non-profit service specifically designed for these
types of disputes. From the list of mediators of these organizations, the parties can choose a mediator experienced
in art and cultural heritage mediation. These two institutions, recognized for their rigor and expertise, provide
procedural advice and support to the parties. They charge low administrative fees and determine the mediator's fee
by mutual agreement. Mediation guarantees confidentiality and a speedy dispute resolution at a minimal cost. The
parties reach a mutually satisfactory agreement that balances both interests. They are free to stop the process at
any stage.12

They have the option at all stages to combine the mediation process with other dispute resolution
mechanisms, such as WIPO arbitration, expedited arbitration, or expert determination. A claimant can initiate a
cultural property dispute (return, restitution, acquisition, claim, or intellectual property right issues) by sending a
claim to the ICOM Secretariat."

In the United States, cultural entities support the arbitration of cultural property disputes. The Museum of
Modern Art director Glenn Lowry the director of the Museum of Modern Art, asked for “a process, a way to
resolved these complicated situations in a non-confrontational, non-emotionally charged way.” The Association of
Art Museum Directors’ (AAMD) Task Force, that was created to develop principles to assist museums in
resolving art claims, recommended “the creation of a mechanism for the fair resolution of these claims, such as
mediation, arbitration or other forms of alternate dispute resolution.” 14

In such a highly specific field as cultural property disputes, which usually involve various parameters
(cultural, economic, ethical, etc.) and raise technical questions (cultural significance, age and authenticity of a
given object, provenance, excavation, and/or export date, due diligence standards, fair compensation), experts
play a crucial role, especially in the classification of items and, accordingly, in determining the applicable
substantive law. The specific experience of the arbitrator, not only in the arbitration technique but also in the
specific area of the dispute can contribute to increasing the speed of the arbitration proceedings and reducing the
costs, to the extent that additional external expertise will no longer be required."

Most judges and juries in litigation do not have in-depth knowledge of the customs of the cultural property
or art market. D. Shapiro noted, “Given the lack of experience of judges and juries in art matters, the arcane nature
of art and the art market, and the difficulties often inherent in explaining art-related disputes, the outcome of art
litigation is highly unpredictable, which should create hesitancy in bringing a lawsuit.” Even though experts are

Both individuals and states benefit from the jointly created ICOM-WIPO service. This forum draws on the significant
experience of two highly specialized partner institutions. For example, the Camera Arbitrale di Milano strongly
recommends using its Fast Track Mediation rules in art disputes. In this institution, from 2015 to 2019, the number of
mediations in art and cultural heritage disputes increased to 55%, and the settlement of disputes by agreement was
recorded in 75%. Also new is the Court of Arbitration for Arts (CAfA), a unique dispute institution that provides both
mediation and arbitration. Disgruntled owners of cultural heritage are often involved in such things as illegal art trade,
the so-called. 'artnapping'. Under Article 17 (5) of the UNESCO Convention, the parties may request the institution to
expand its offices to facilitate the settlement process. Later, a special intergovernmental committee was created to
implement the UNESCO instruments, its charter clearly relying on the use of mediation and conciliation. Arsic M., 2021.
Mediation in cultural heritage disputes — pro et contra, 135-136.

ICOM, Art and Cultural Heritage Mediation, An alternative litigation resolution method adapted to art and cultural
heritage fields, 12 July 2011 in Paris, 5-6.

ICOM, Art and Cultural Heritage Mediation, An alternative litigation resolution method adapted to art and cultural
heritage fields, 12 July, 2011 in Paris,7.

Another benefit of arbitration of cultural property disputes is that it is usually faster than litigation. The parties may
arbitrate disputes once they agree on a date. In contrast, cases in overloaded courts can take months or even years to
resolve. Cultural heritage ownership is unique and often emotionally charged, leading to lengthy court proceedings.
According to earlier practice, judicial review of cultural values lasted from seven to twelve years. Thus, the speed at
which arbitration can be initiated and a decision rendered is advantageous over litigation. Especially if the cultural
property in question is to be sold, exhibited, or taken out of the country. The availability of arbitrators with experience in
the area of dispute is another advantage of arbitration. The parties may choose arbitrators who are experts in the area of
the particular cultural property dispute, whether it is issues of conservation, authenticity, or compensation. Arbitrators'
knowledge of the constraints, needs, ethics, and practices of the arts community allows them to make a decision that best
serves the interests of both parties. Varner E., Arbitrating cultural property disputes, Spring 2012, Cardozo Journal of
Conflict Resolution,Vol.13, 480, 482.

Gazzini F. 1, cultural property disputes: the role of Arbitration in resolving non-contractual disputes 2004,118,119.
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accessible throughout litigation, there is a big difference between an arbitrator with expert knowledge and an
expert in the court's cross-examination mode. Litigation often devolves into a battleground of experts, with both
sides trying to “buy” something that a judge or jury will believe.'®

The problem of expert testimony during litigation was highlighted in Greenberg v. Bauman, where one of
Calder's leading experts testified that the sculpture “Mobile” sold to the claimant was not an authentic work by the
famous American sculptor Alexander Calder. According to the judge, the expert was unable to convince him of
the work's inauthenticity, although if Calder's expert had been the arbiter, the result would probably have been
different. Thus, there is a big difference between experts who, on the one hand, are familiar with art market issues
and, on the other, who try to provide information to the decision-makers. Therefore, having an expert as an
arbitrator is an advantage of arbitration in cases of cultural property disputes.17

There is a view that arbitration is better suited to cultural heritage ownership issues than litigation.
Arbitrage is usually less expensive. Disputes about cultural property often turn into a “court show”, the cost of
which can easily exceed several million. The cost of litigation may even exceed that of disputed cultural property.
The fiscal cost of the process is not the only argument to consider. The negative publicity of the “show”
diminishes the value of cultural assets, especially if the authenticity or bona fide acquisition is questionable.
Arbitration is confidential to protect the reputation and cultural value of the parties. Given the contractual nature
of arbitration, the parties may agree to remain confidential to protect their reputations. Given the immense public
interest in stolen, fraudulent or damaged cultural property, parties will be able to avoid negative public scrutiny.
Accordingly, along with court costs and attorney's fees, risks of cultural property devaluation and reputational
damage is considered as well."®

The historic city of Vilnius, an impressive complex of Gothic, Renaissance, Baroque, and Classical
buildings, is included in the World Heritage List as a cultural heritage site of outstanding universal value. The
Norwegian investor, in accordance with the agreement signed with the Vilnius Municipality, planned to build a
parking lot under the historical center of the city. The assessments of the impact of the cultural heritage
determined by the law showed that the project presented by the investor may pose a threat to the cultural heritage
due to the planned excavation. Amid technical difficulties and growing public opposition, the project was shelved
and another was chosen that did not involve excavation. To complete the project, the municipality signed a new
contract with a Dutch company. The Norwegian enterprise Parkerings filed a claim before the ICSID
(International Center for Settlement of Investment Disputes) tribunal alleging discrimination due to the advantage
given to a Dutch competitor. Naturally, the question arose whether it was legitimate for the Vilnius municipality
to give preference to another contractor to limit the risk of damage to cultural heritage.19

The arbitral tribunal noted that “it is the indisputable right and privilege of each state to exercise its
sovereign legislative authority. There is nothing controversial about the regulatory changes that existed at the time
of the investment. Investors in transition countries, i.e. in states that have moved from a socialist-type centralized
economy to a market-based economy, cannot legitimately expect a stable legal framework; Moreover, legislative
changes should be considered a normal business risk. In this case, Lithuania, a country of the former Soviet
Union, was granted candidacy for EU membership. However, any transition does not absolve states from the
general duty of good faith and transparency. The arbitrator rejected the claim of discrimination, finding that
Parkerings and its Dutch competitor were not similarly situated. The claimant’s project included excavation works
under the cathedral. Not only did the Tribunal pay due attention to cultural heritage matters, but it also stated that
compliance with the obligations flowing from the UNESCO 1972 World Heritage Convention (WHC) justified

Varner E., Arbitrating Cultural Property Disputes, Spring 2012, Cardozo Journal of Conflict Resolution,Vol.13, 483.
Greenberg v. Bauman, 817 F Supp.167 D.C. 1993. Arbitration confidentiality protects the value of cultural assets.
Litigation, with the accompanying negative publicity, will 'burn' the work, substantially reducing its chances of sale or
otherwise adversely affecting its value.” For instance, when buyers of the Calder Mobile sued the seller for
inauthenticity, the value of the mobile dropped as the art market learned that the owner and the Calder expert did not
believe it was authentic. Thus, confidentiality is an important benefit of arbitration that is not available in
litigation.Varner E., Arbitrating cultural property disputes, Spring 2012, Cardozo Journal of Conflict Resolution, Vol.13,
483-485.

Varner E., Arbitrating cultural property disputes,Spring 2012, Cardozo Journal of Conflict Resolution, Vol.13, 481.

' Parkerings-Compagniet AS v. Lithuania, ICSID Case NeARB/05/8, Award, 11 September 2007. Polasek M., Puig S.,
ICSID Review-Foreign Investment Law Journal, Volume 22, Issue 2, Fall 2007, 446-454, <https://tb.gy/ku8dab>
[02.12.2024].
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the refusal of the project, concluding that “the historical and archaeological preservation and environmental
protection could be, and in this case were, a justification for the refusal of the claimant’s project.” >’

The handling of cultural property disputes is based on the experience of cultural property professionals,
namely lawyers, curators, art dealers, and scientists. If the contract deals with the valuation or authenticity of a
cultural object, the arbitration agreement may specify an appraiser or valuer. If a contract is signed for the sale or
ownership of cultural property, the arbitration agreement will determine the lawyer and the art dealer. For
example, one auction house's arbitration clause states, “The arbitrator shall be a retired judge or attorney familiar
with commercial law and specialized in arbitration.”'

Arbitration agreements may provide for expedited arbitration. Expedited arbitration is useful if there is
already a relationship between the parties involved or there are time constraints such as alienation, export of
cultural property in the near future, etc. The hearing can be expedited by: setting time limits for each party and
limiting the number of depositions and discovery. Limitations must be reasonable so as not to adversely affect the
proceedings and outcomes.*

The arbitral tribunal successfully concluded the case of Maria Altman's lawsuit, on which the United States
court had reached a dead-end (2001-2004). Altman sued the Austrian government in 1998 for the return of six
Gustav Klimt paintings valued at around $150 million (including one of the famous portraits of the Nazi-exiled
Madame Bloch-Bauer, aka “Lady in Gold”). The paintings were given to the Austrian National Gallery, which
refused to return them to the family after World War II because they enjoyed the status of a national treasure.”
Despite the existence of immunity under the Foreign Sovereign Immunities Act (FSIA), a 2004 decision of the US
Supreme Court eliminated immunity when property obtained in violation of international law is held by a foreign
government agency/institution engaged in commercial activities in the United States. The latter condition was
deemed sufficient to prove American jurisdiction, due to the availability of the Austrian museum catalog in the
US. Such a low threshold reflects the willingness of American courts to extend their jurisdiction to handle
Holocaust-related cases. In 2001, the California District Court rejected the Austrian party's request to hear the case
in Austria. The court stated: “Altman's suit in Vienna would have been dismissed because of the thirty-year statute
of limitations applicable there. Thus, he would remain without a legal protection mechanism. Therefore, Austria is
not an adequate alternative forum for claims.” As a result, the Austrian government agreed to arbitration
proceedings and eventually returned five of Klimt's six paintings to Maria Altmann, Bloch-Bauer's heir. **

4. Cultural property Disputes in International Investment Arbitration

There are various potential areas of conflict between investor rights and cultural policy. If a dispute arises
between the investor and the host state, then several courts are available. Foreign companies may not resort to
local courts and human rights tribunals (requiring the exhaustion of local remedies) but instead bring cases in
investment treaty arbitration due to simplified procedures and greater independence. Investment treaty arbitration
is a sophisticated means of dispute resolution.” Although the WTO's Dispute Settlement Mechanism (DSM) was
until recently considered the “jewel in the crown” of this organization, Investor-State Dispute Settlement has
become the most successful mechanism for settling investment-related disputes. *°

20
21

Vadi V., Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023, 213.

Condition of Sale in California, New York, Bonhams & Butterfields; Varner E., Arbitrating cultural property disputes,
Spring 2012, Cardozo Journal of Conflict Resolution,Vol.13, 514-515

The arbitration clause of Bonhams Auction House provides for expedited arbitration, stating: “Each party should have no
more than eight hours to present its position. The hearing before the arbitrator shall not last more than three consecutive
days. The award shall be made in writing no later than 30 days after the end of the proceedings.” Condition of Sale in
California, New York, Bonhams & Butterfields; Varner E., Arbitrating cultural property disputes, Cardozo Journal of
Conflict Resolution, Vol.13, Spring 2012, 506.

» Altmann v. Republic of Austria, 142 F.Supp.2d 1187 (C.D. Cal. 1999) a 443. Maria V. Altmann, Francis Gutmann,
Trevor Mantle, George Bentley, and Dr. Nelly Auersperg v. Republic of Austria (Jan. 15, 2006) (Arbitral award in
German). The restitution of the sixth painting, a portrait of Amalie Zuckerkandl, was rejected in a separate arbitration
(Majken Hofmann, Anna Lokrantz, Maria Muller, Andreas Muller Hofmann und Lena Muller Hofmann v. Republic of
Austria (Nov. 21, 2005) (Arbitral award in German); Renold C. et al., Case Six Klimt Paintings — Maria Altmann and
Austria, Platform ArThemis, March 2012.

Campfens E., Restitution of Looted Art: What About Access to Justice? May 2019, Santander Art and Culture Law
Review 192-193.

Vadi V., Cultural Heritage in International Investment Law and Arbitration Cambridge University Press, 2014, 1-2.

Vadi V., Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023,103.
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Investment arbitration (ISDS) is a dispute resolution procedure between foreign investors and host states.
International investment agreements are concluded between states to promote and protect investments. Most
treaties contain a clause that allows an investor to bring a dispute against a state in investment arbitration. Thus,
foreign investors can bring claims against the host state for failing to protect their investments from actions by
local communities. All arbitrators are required to be independent and impartial. Arbitral tribunals usually consist
of an unequal number of members, usually three arbitrators.”” Cultural property transactions and high-cost
disputes can become complex due to the different skills and knowledge required to litigate them. In this context, it
is difficult to find a single person who is an expert in cultural property and law. Three arbitrators are preferred if it
is not possible to find a competent person in these two areas. 2

Some scholars argue that the Investment Arbitration Mechanism (ISDS) is biased in favor of corporate
interests and ignores purely non-economic issues. Of course, given the architecture of the arbitration process,
significant concerns arise in the context of disputes involving cultural elements. Although arbitration is
structurally a private model of dispute resolution, investment disputes are characterized by aspects of public law.
Arbitration decisions ultimately shape the relationship between the state on the one hand and private individuals
on the other. Arbitrators determine such issues as the legality of government activity, the degree to which
individuals are protected from regulation, and the appropriate role of the state. »

Whether the economic activity carried out by foreign investment is related to cultural heritage or not is of
decisive importance for determining the subject matter jurisdiction of the arbitration. In Renée Rose Levy and
Gremcitel SA v. Republic of Peru, French investors filed an investor-state arbitration claim under the France—
Peru BIT relating to the proposed development of property in a protected historical district. Investors bought
oceanfront land on the outskirts of Lima and planned to develop a tourism business. A few years later, the
National Institute of Culture passed a decree prohibiting any construction on the property due to the historical
significance of the site. The parcels of land were located adjacent to Moro Solar, the site of the 1881 Battle of San
Juan between Peruvian and Chilean forces during the War of the Pacific. According to the investor, the resolution
caused the investment to lose all value. The Peruvian state argued that the corporate restructuring by which a
French national acquired shares in Gremcitel, a Peruvian company, was an abuse of power. The Peruvian
government indicated that the hasty transfer of shares, which made the investor the majority shareholder in
Gremcitel, was carried out to comply with the bilateral investment treaty. According to the arbitral tribunal's
decision: “It is well established that the reorganization of a corporate structure to obtain the benefits of an
investment treaty is legitimate when it is done to protect the investment and to avoid a potential dispute with the
host state. It noted, however, that when litigation is anticipated, corporate restructuring may constitute an abuse of
process, and claimants should have presumed the adoption of the resolution. Accordingly, the Tribunal refused to
exercise jurisdiction.

In some interesting cases, arbitrators have declined jurisdiction on the grounds that the investors did not
comply with the domestic laws of the host state to protect important cultural heritage. *' In 2015, a Costa Rican
company and several Dutch investors, all shareholders of an ecotourism project called Cafiaveral in Bocas del
Toro, Panama, filed a claim against Panama at the ICSID. The investors challenged the domestic land
management agency's decision that the claimants' property was located in the Ngobe Buglé Indigenous Protected
Area. The Ngobe traditionally followed farming, fishing, and hunting on their land, which originally stretched
from the Pacific Ocean to the Caribbean Sea. Today, they live in the Comarca Ngobe Buglé, a district in western

2 Puig S., Social Capital in the Arbitration Market, 2014, European Journal of International Law, Volume 25, Issue 2, 387-

424,397.

For instance, a clause in the artwork co-ownership arbitration agreement stated: “Any claim the parties may have

regarding the work shall be submitted to a panel of three arbitrators.” Moreover, many panels of arbitrators allow the

parties to appoint an arbitrator “who is independent but knowledgeable about matters important to the parties.” In

addition, if the value of the disputed cultural property is large, the cost of three arbitrators is justified. For example, an

American Arbitration Association (AAA) clause states: “If either party's claims exceed $1 million, without attorneys'

fees, the dispute shall be heard and decided by three arbitrators.” Varner E., Varner E., Arbitrating cultural property

disputes, Cardozo Journal of Conflict Resolution, Vol.13, Spring 2012, 475-476.

Vadi V., Cultural Heritage in International Economic Law, Brill | Nijhoft, 2023,106.

" Ibid., 167-168.

3 Alvarez y Marin Corporacién S.A. v. Republic of Panama, ICSID ARB/15/14, Award, 12 October 2018. Vadi V.,
Cultural Heritage in International Economic Law, Brill | Nijhoff, 2023, 162,163.
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Panama, in the area specifically established to protect their cultural and political autonomy. 32 The disputed
investment covered the ownership of four farms on the coast of Panama, which were planned to be developed into
an ecotourism project. As the press questioned the legitimacy of the acquisition, the National Land Administration
placed two of the investors' properties outside this special zone. Dissatisfied with this fact, the indigenous
population considered the action an invasion of their property. According to the claimants, Panama's treatment of
their investments constituted an indirect expropriation, a disregard for fair treatment and protection standards.
Panama denied any violation of treaty provisions and raised a jurisdictional claim, arguing that the investors' real
estate had been illegally acquired. The arbitral tribunal declined jurisdiction over the case due to the investors'
violation of domestic law. Although neither of the two investor agreements contained an explicit reference to the
legality of the acquisition, the tribunal found that the requirement of legitimacy should be considered implicit in
all investment agreements, as only legally acquired investments benefit from contractual protection guarantees.
According to the tribunal, the law establishing the Comarca and the Panamanian Constitution aimed at protecting
Indigenous peoples’ cultural, economic, and social well-being. It also considered the commonality of land as a
fundamental condition for the survival and continuity of the ethnic identity of Indigenous peoples.

Naturally, there is a collision between two different phenomena of normative values, which is manifested
by the growth of relevant international disputes. Is it possible to integrate culture into international investment law
and arbitration? And if so, how? Although the State must comply with the norms of the investment treaty, certain
cultural rights are related to human dignity and other fundamental rights, so they may enjoy a higher standard of
protection.

Glamis Gold v. The United States of America Canadian Mining Company planned to mine gold on federal
land in southeastern California (the Imperial Project). The Imperial Project and the surrounding area had been
used as a pilgrimage route by Native Americans for centuries. Their rights were recognized and protected by
legislation. The Kechan, a local indigenous tribe, opposed the project because it would destroy the Trail of
Dreams — a sacred path still used for ceremonial, spiritual practices. Although the area was not included in the
World Heritage List, it had the same cultural significance for the tribe as Mecca or Jerusalem for the believers.
The Department of the Interior banned mining for 20 years with this project to protect the historic property. When
the project was re-authorized, the State Board of Mountain Geology passed emergency regulations requiring the
backfilling of all open pits to restore the approximate contours of the pre-mining land. The investor brought the
case in investment treaty arbitration, claiming that the state measures inter alia constituted an indirect
expropriation of its investment in violation of Article 1110 of NAFTA. According to the claimant, the
expropriation began when the federal government refused to approve their operating plan and continued with the
backfilling requirement. In their view, uneconomical backfilling would render the mining operation unprofitable
and would not be rationally related to its stated goal of protecting cultural resources. The claimant argued that
while extracting gold from the ground destroys any cultural resources on the surface, “putting the dirt back in a pit
does not protect those resources,” and could lead to more artifacts being buried, hence greater cultural loss. The
arbitral tribunal found that the challenged measures did not constitute indirect expropriation. To distinguish
between non-compensable regulation and compensable expropriation, the Tribunal applied a two-step test to
determine: (1) the extent to which the measures taken interfere with reasonable economic expectations; and (2) the
purpose and nature of governmental actions. First, the tribunal found that the claimant's investment had not lost its
profitability and that the reclamation demands had not had a sufficient economic impact on the investment to
constitute expropriation. Second, the tribunal considered the measures taken to be reasonably fit for purpose and
acknowledged that “some cultural artifacts may be damaged to some extent during excavation and filling”,
although, without such measures, significant pits and piles of waste would have damaged the nearby landscape.33

2 The 1997 law on the establishment of the Comarca Ngébe Buglé recognized indigenous peoples' collective ownership of

land and prohibited private ownership in these areas. In the region, it was only allowed to sell private land plots to
individuals, provided that the plots had been a private property until 1997. However, the Comarca authorities retained the
right of pre-emption of any privately owned land. According to human rights specialists, this and similar laws represent
“one of the first achievements in the world to protect the rights of indigenous peoples.” James Anaya, Special Rapporteur
on the Rights of Indigenous Peoples, UN Human Rights Council, The Status of Indigenous Peoples’ Rights in Panama,
A/HRC/27/52/Add.1, 3 July 2014, para.13.

3 Glamis Gold, Ltd. v. United States of America, Award, 8 June 2009.
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Gosling v. Mauritius 34 British investors planned to build a resort in Le Morne, a UNESCO World Heritage
Site. A rocky mountain overlooking the Indian Ocean in the southwest of Mauritius, Le Morne was used as a
shelter by runaway slaves, the so-called maroons, through the 18th and the 19th centuries. Protected by the
mountain’s almost inaccessible cliffs, the maroons formed small settlements on the summit of Le Morne. The
landscape thus constitutes a symbol of the slaves’ fight for freedom and heroic resistance to slavery. The
government did not grant a building permit to protect the area, and the investors argued in arbitration that such a
refusal amounted to an indirect expropriation of the investment, as compensation was not paid. The defendant
indicated that the investors never received permission to develop the area. The State of Mauritius claimed that it
was exercising its authority in good faith over its main policy objective of inscribing Le Morne as a World
Heritage Site. The investors admitted that this goal had been known to them even before the development plan for
the property was drawn up. The state explained that it was “impossible to have Le Morne on the UNESCO World
Heritage List and have the claimants' project at the same time,” as the World Heritage Committee had asked the
government not to allow Le Morne to be overdeveloped. Finally, the government did not expropriate as the
territory did not lose all of its economic value; On the contrary, it retained at least a quarter of its market value.
The arbitral tribunal found that the investors never obtained the necessary licenses. Therefore, they did not have
the right to develop the territory. If claimants had obtained permits, then the interference with such rights would
have given rise to a justifiable claim for compensation. The tribunal rejected the claim of indirect expropriation.

Elitech and Razvoj Golf v. Croatia® Investors planned to build a luxury resort on a hill overlooking
Dubrovnik, a World Heritage Site. The project included the construction of golf courses, hotels, and villas. The
tourist complex would significantly change the city and be massive in size compared to it. Locals opposed the
project, claiming it would damage the environment and threaten Dubrovnik's World Heritage status. Based on
their lawsuit, the local administrative court suspended the project. Consequently, the company filed a claim in
investment arbitration seeking compensation under the bilateral investment treaty.

The preservation of places of historical and cultural significance and/or the enhancement of public welfare
and quality of life associated with revitalization projects may be a legitimate public objective that is one of the
prerequisites for lawful expropriation. In United States v. Gettysburg Electric Railway Co., the United States
Supreme Court ruled that the preservation of the historic site served a legitimate purpose. Accordingly, it was
included in the powers of expropriation of the government. The court emphasized that “the preservation of
Gettysburg, one of the greatest battle sites in the world, is necessary not only for a public purpose but is so
intimately connected with the well-being of the Republic itself that Congress, within the powers conferred by the
Constitution, has decided to protect it.” *°

5. Conclusion

Cultural heritage disputes, specifically, conservation, repatriation, image reproduction, purchase
agreements, authenticity, and property rights can be discussed in arbitration. Arbitration is much cheaper and
faster than litigation. The parties may select arbitrators with relevant expertise in the field. Arbitration proceedings
are confidential, with the parties retaining more flexibility and control over the outcome than in litigation.
Disputes over cultural property often involve years of costly, prolonged litigation, and raise questions about
whether claimants have taken timely action to recover stolen property. Often, the return of looted antiquities from
the Holocaust or earlier times becomes difficult due to the expiration of the statute of limitations. The situation is
further exacerbated when cultural objects turn up long after they have been stolen. In recent years, alternative
dispute resolution (ADR), including arbitration, mediation, and negotiation, have emerged as promising options

**  Thomas Gosling, Property Partnerships Development Managers (UK), Property Partnerships Developments (Mauritius)

Ltd, Property Partnerships Holdings (Mauritius) Ltd, and TG Investments Ltd v. Republic of Mauritius (Gosling v.
Mauritius) ICSID Case NeARB/16/32, Award, 18 February 2020, Vadi V., Cultural Heritage in International Economic
Law, Brill | Nijhoff, 2023, 175-176.

% Elitech B.V. and Razvoj Golf D.0.0. v. Republic of Croatia, ICSID Case NeARB/17/32, Vadi V., Cultural Heritage in
International Economic Law, Brill | Nijhoff, 2023,176.

% United States v. Gettysburg Electric Railway Co., 160 US 668 (1896); Berman v. Parker, 348 US 26 (1954) The United
States Supreme Court confirmed that Congress had the right to compulsorily purchase a blighted neighborhood in
Washington, D.C., and redevelop it, as providing residents with a nice place to live was part of the state's public welfare
concept. Vadi V., Cultural Heritage in International Investment Law and Arbitration Cambridge University Press, 2014, 70.

29



for resolving these disputes. Indeed, over the past four decades, most cultural property disputes have been settled
out of court. Fortunately, the world of ADR is becoming increasingly popular as an alternative resolution method
in cultural property disputes and is supported not only by the International Council of Museums, and the World
Intellectual Property Organization but also by other authoritative international organizations.
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CONCEPTUAL MODELS OF EVALUATIVE AND FACILITATIVE MEDIATION
AND ACCOMPANYING ETHICAL CHALLENGES

Facilitative and evaluative mediation models represent the two most common approaches in the
theory and practice of mediation. Their differing mechanisms significantly influence the mediation
process and its outcomes. This paper explores the theoretical foundations of these models, their
application in practice, and the accompanying ethical challenges.

The paper focuses on the impact of the mediator's chosen style on the autonomy of the parties, their
procedural guarantees, and the outcomes of the process. Mediators may encounter numerous dilemmas
during the mediation process, as they are obligated to facilitate informed decision-making by the parties
without compromising their neutrality. At the same time, mediators must ensure a quality process where
the parties can act within their autonomy and fully benefit from the procedural guarantees offered by
mediation. It is also noteworthy how evaluative and facilitative mediation models align with the standards
established by the mediation code of ethics, considering the balance between conflict resolution and
maintaining fairness. Understanding this is essential to ensure that mediators maintain ethical standards
and, at the same time, effectively guide the parties toward negotiations.

The purpose of this paper is to review the above-mentioned issues and evaluate how contemporary
mediation practices address these challenges.

Keywords: Facilitative mediation, evaluative mediation, mediation ethics, mediator neutrality, party
autonomy, informed decision-making, quality process.

1. Introduction

Due to its many unique values, mediation today emerges as one of the most effective mechanisms for

dispute resolution. Among the advantages that make mediation especially attractive, it should be noted that
mediation is a safe process, tailored to the interests of the parties, and allows them to make informed decisions
through correct and objective analysis, an objective understanding of legal outcomes, which fosters a reasonable
solution for each party involved. Transferring control over the outcome to the parties is precisely what
distinguishes mediation from other dispute resolution mechanisms.

The success of mediation “significantly depends on the regulatory norms established by the system for the

mediation process, the qualifications and skills of the mediator, as well as the style and approach used by the
mediator during the course of the process.”1 Each process may require an individual approach from the mediator;
consequently, the mediator's techniques, style, and methods are not fixed” and vary depending on the specifics of
the dispute.” On the path to the institutionalization of mediation, professionals in the field had to answer many
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questions, one of the main ones being the extent to which legislation should regulate this process.4 Responding to
this question was not an easy task, as the charm of mediation lies precisely in its informal and flexible nature,
while excessive regulations could place it within a legislative framework and make its course resemble that of a
court proceeding.5 Accordingly, in most cases, the legislation regulating mediation (including that of Georgia)
defines only the main aspects characteristic of the process, ® while leaving the “regulation” of the rest to the
process manager, the mediator.

By standard definition, mediation is a process based on the collaboration of the parties, led by a neutral
third party, that assists them in reaching a resolution of the dispute that will be acceptable to each of them,
ensuring that each party is informed about the legal outcomes of their decisions. While each mediator clearly
agrees on the main purposes and objectives of the process, practice has shown that mediators may have different
methods for achieving these goals. In the scientific literature, facilitative and evaluative mediation models are
distinguished by assessing the style and methods used by practicing mediators, which differ depending on what
defines the mediator's approach to the mediation process and how they perceive their role: as the helper of the
parties, the main purpose of which is to facilitate reaching an agreement by examining the real interests and needs
of the parties, or as the individual whose purpose is to provide the parties with a correct understanding of the
prospects for resolving the dispute by assessing legal risks.

Although mediation does not rely on legal facts and evidence, it is essential for the parties to make
informed decisions, which inherently involves a proper understanding of legal reality. However, does facilitating
informed decision-making by the mediator imply that they should become a creator of a legal prediction or a legal
consultant, even if both parties agree to such a role? Where is the line between facilitating a party's self-
determination and the mediator's obligation to remain impartial and neutral, and between ensuring a party's
informed decision-making and protecting a party's autonomy? Is there a hierarchy of mediation principles, and
how should the mediator act to be the guarantor of the ethical integrity of a process based on party autonomy?’ Is
this dichotomy between mediation models real, or are there alternative ways to analyze practice?8

The purpose of the present paper is to discuss the aforementioned questions, evaluate the conceptual
models of facilitative and evaluative mediation, and analyze their impact on important aspects such as party
autonomy, fair process, neutrality, and impartiality of a mediator, and, in general, the essence of mediation as an
institution.

II. General Overview of the Models

In the process of forming the institution of mediation, the traditional understanding of the essence of this
dispute resolution mechanism envisioned the mediator's role as a neutral, independent, and impartial facilitator in
the negotiation process.” However, with the development of alternative dispute resolution methods, an increasing
number of parties demanded legal assessments from their mediators,'® which, in a certain sense, was conditioned
by the dominant role of lawyers among mediators.'’ Consequently, the parties also felt that the purpose of the
mediator in the mediation process was precisely to analyze legal outcomes. This has led to an inconsistency
between the theoretical ideals of mediation and mediator’s role and the practice, as theory suggests that the
mediator is not a person who provides legal advice or predicts legal outcomes of the dispute. Moreover, the
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primary purpose of mediation is to reach an agreement based on the exploration of the parties' interests and needs,
rather than resolving the dispute through the analysis of legal realities.'? Consequently, considering how the
mediator's role" and interventions were perceived, a clear line was drawn between two models of mediation, 14
which later came to be known as facilitative and evaluative mediation. The author of these models is Professor
Leonard Riskin, who proposed a classification system for mediator styles' to practitioners and theorists and
developed the grid, which ,,became the most common method for categorizing approaches to mediation. [...] It
also provided a starting point for academic debates about the nature of mediation.”'®

Leonard Riskin attempted to assess whether mediators' approaches to problems should be broad or narrow;
thus, whether the mediator should present evaluations and suggestions or facilitate negotiations without analyzing
legal risks.'” A “narrow approach” mediator believes their role is to assist the parties in resolving a technical
problem, while a “broad approach” mediator considers that the purpose of mediation extends far beyond resolving
a legal dispute and sees their role as facilitating the parties in analyzing and refining their interests.'® It is through
the differentiation of these approaches that the evaluative and facilitative mediation models were established.

Gradually, as the styles used by mediators in mediation evolved, the theory developed what are known as
“transformative” and “narrative” mediation models."” The transformative, or problem-solving-oriented, mediation
model was developed by Professors Bush and Folger,” according to which “mediation has the potential to change
people [...] and transform disputes that had been transformed from human problems into legal problems [...] back
into human problems”,*' to transform the destructive nature of conflict into constructive dialogue, ** as well as to
not only explore the parties' interests and needs but also to present the situation as seen from each disputing party's
perspective, primarily to cleanse intense negative attitudes and transform them into positive relationships while
ensuring the maximum opportunity for the parties to control the process.”> In this regard, the transformative
mediation model is characterized by its therapeutic nature, as its main purpose is to preserve rela‘[ionships.24 As
for narrative mediation, this model was developed by John Winslade and Gerald Monk,” according to which,
since it is impossible for the parties' narratives to be completely objective,26 “the mediator helps shape the parties'
perspective on the dispute by eliciting their “stories” or senses of “meaning,” rather than emphasizing “facts.””’

Since the aim of the present paper is to review the facilitative and evaluative mediation models, the focus
will be specifically on their analysis in relation to the ethics of mediation.
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1. Facilitative Mediation

Facilitative mediation is the classical,” most widely used model,”” which considers “acting as a facilitator
of communication between the parties to be the fundamental role of a mediator. A facilitative mediator helps the
parties understand their underlying interests, [...] develop and propose broad, interest based options for settlement,
and to evaluate proposals,30 for this reason, this model is also referred to as “Interest-Based Mediation.™ '
According to the facilitative mediation model, the mediator helps the parties understand their own interests, create
a realistic understanding of the legal aspects of the dispute and the consequences of impasse, and encourages the
parties to think about possible solutions to the dispute themselves. This is based on the belief that the parties are
best equipped to clarify their own desires and expectations. Given this, they have the ability to formulate
proposals, while the mediator ensures this process using various techniques, specifically through “reality testing,”
active listening, the use of questions, and etc.’”? The facilitative-style mediator does not provide legal advice or
offer the parties alternatives for settlement,* as they believe that the burden of decision-making rests with the
parties and not with the mediator.’* When the parties know that they are making the decision themselves, their
actions are not aimed at persuading the mediator based on legal positions; instead, they openly35 and freely
express their actual interests in order to “facilitate mutually beneficial agreement”.*® “Such agreement is based on
information and understanding rather than mediator influence or coercion”.”’

When using the facilitative mediation style, the mediator's main challenge is to ensure the parties' self-
determination and guide them toward an informed decision without taking on the role of a legal advisor and in a
manner that does not provide recommendations, thereby avoiding any risk to the mediator's neutral and impartial
status.”®

It is interesting to note that in countries where the mediation institution is relatively young and lacks a
significant history of development, public awareness may not be high enough to properly assess the values of this
dispute resolution mechanism. Parties may associate mediation with the court system and expect it to provide an
evaluation of the legal situation in a similar manner, leading to similar expectations from the mediator.” A clear
example of this is that “in Asian societies, a mediator is viewed as an authority figure and may be expected to
provide guidance to the parties [in terms of legal perspective]; in contrast, in a Western context, parties may view
a mediator as more of a professional service provider.”40 In this case, the mediator has the obligation to adequately
explain to the parties what expectations they should have regarding both the process and the individual facilitating
it — the mediator."’
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2. Evaluative Mediation — A Pragmatic Model of Mediation

The evaluative mediation model has generated significant controversy in theory and has laid the
groundwork for a prolonged discussion on the reconsideration of the essence of mediation and the role of the
mediator. Scholars Kimberlee Kovach and Lela Love have referred to evaluative mediation as an oxymoron,* to
which Leonard Riskin responded by explaining that the model he proposed described practice as it is (further
emphasizing the mismatch between mediation practice and theory), while scholars were analyzing mediation as it
should be.*”

As already mentioned, the development of evaluative mediation has been driven by the integration of the
legal profession into the role of the mediator, particularly evident among judicial mediators, which have
considered that within the mediation process, it is necessary to explain to the parties the strong and weak legal
aspects of the existing dispute, assess the prospects of resolving the dispute in court,” and provide
recommendations to the parties.45 Consequently, “the decision-making process passes from the hands of the
parties into those of the evaluator.”*® The evaluative mediator believes that the parties expect guidance from the
mediator, who will provide qualified legal services, clarify both the legal risks involved, and propose alternatives
for resolving the dispute.47

The style of mediation employed by the mediator can significantly impact many factors, ranging from the
planning of the mediation process48 to the eventual outcome of the mediation. * However, within the context of
evaluative mediation, the most significant aspect is the new understanding of the essence of mediation and the re-
evaluation of whether this model contradicts the fundamental ethical principles of mediation. Specifically, the
mediator's ability to determine legal predictions raises doubts about their neutrality, while directing the decision-
making process and offering suggestions significantly narrows the realm of party autonomy, ultimately depriving
mediation of its primary virtue, which is to be a “party-driven process.”

I11. At the Crossroads of Ethics: A Critical Analysis of the Evaluative Mediation Model

“The strengthening of ethical norms is an indication of the establishment of the relevant field as a
profession.”50 Strengthening ethical standards indicates the readiness of mediators to take responsibility for their
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actions.”' The mediation process does not exist beyond the realm of ethical values. It is impossible to discuss the
success of mediation where ethical principles are not adequately upheld, regardless of the outcome of the dispute.
The mediation process without ethical values is like music without harmony.52 Several international instruments
have been created to regulate the ethics of mediator behavior, based on which countries have also developed
ethical codes in their national legislation. In Georgia, the Code of Professional Ethics for Mediators was approved
in 2021. The ethical code defines the mandatory norms of professional ethics related to a mediator's competence,
remuneration, impartiality, and independence, as well as encouraging voluntary and informed decision-making in
support of party self-determination, guarantees of confidentiality, and other important aspects.” The Law of
Georgia on Mediation, in turn, reinforces these significant principles and indicates, within the framework of
general normative provisions, that issues not regulated by law should be resolved based on these principles
(voluntariness, self-determination, mediator independence and impartiality, etc.). >*

Mediation is a process that, unlike other alternative dispute resolution mechanisms, focuses on emphasizing
and empowering the role of the parties involved.” Therefore, it is essential in this process to consider the extent to
which the parties have the opportunity and freedom to utilize procedural mechanisms, make voluntary decisions,
and take responsibility for the outcomes of those decisions.

The provision of certain ethical principles in mediation conducted by lawyer-mediators remains a
challenge. Especially, when reviewing the evaluative mediation model, it is important to analyze how the
provision of legal advice by the mediator is perceived and whether it is possible to maintain the status of a neutral
party under these conditions. Ethical codes impose the obligation on mediators not only to remain unbiased but
also to eliminate any perception of bias from the perspective of the parties involved.”® When the mediator is a
lawyer who can assess the potential outcome of the dispute in court, there is a significant temptation to use this
opportunity to influence the parties and push them towards a settlement. However, all benefits of the mediation
process are lost when the mediator's goal becomes solely achieving an agreement, since the success of the process
does not just lie in reaching a settlement,”” but in ensuring that this settlement is achieved under conditions of
party autonomy, access to all procedural mechanisms, voluntary and informed decision-making, and a quality
process. During mediation conducted by lawyer-mediators, a tendency has emerged where mediators encourage
parties to settle, which exceeds the boundaries of voluntary decision-making. %% The value of mediation extends
far beyond merely resolving disputes. % Mediation plays a therapeutic role, as it not only aids in the resolution of
disagreements but also helps maintain relationships, thereby resolving conflict on a personal level.*

From the moment the mediator begins to legally assess the circumstances of the dispute, three elements —
self-determination, fairness of the process,”’ and the mediator's impartiality and neutrality — are immediately
placed at risk.%* This chapter will specifically address these concerns.
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1. Party Autonomy

The aggregation of procedural control mechanisms in the arsenal of the parties' rights is the key element
that distinguishes mediation from other alternative dispute resolution methods. It relieves the parties of formalism
and empowers them to manage the entire course of the process, define the content of the issues to be addressed,
propose settlement terms, and make decisions regarding the resolution of the dispute by agreement or by referring
the matter to court. Mediation relies entirely on the autonomy of the parties.63 “The autonomy of the parties
encompasses the principles of voluntariness, self-determination, and informed consent, which are crucial for
understanding the substantive purpose of the mediation process. These principles form the foundational values of
mediation and define the content of the mediator's ethical obligations.”64 “The National Mediators Accreditation
System (NMAS) Practice Standards include self-determination as a component of the definition of mediation”.®
This underscores its significance. In the established behavioral standards for mediators, self-determination
occupies the foremost position66 and is defined as a voluntary, non-coercive decision made freely by each party
within the framework of informed choice. Importantly, this principle applies at every stage of the mediation
process.67 Self-determination encompasses the freedom not only to accept or reject a proposed settlement but also
for the parties to formulate alternatives for resolving the dispute and to independently address legal issues.”

Obviously, the principle of self-determination cannot be realized if the parties do not have adequate
information about the legal prospects of resolving the dispute; otherwise, they will be unable to make an informed
decision. The question is not whether the party should analyze the legal risks (as it is clear that they should), but
rather how the mediator should ensure that this information is provided without compromising their neutrality and
impartiality.” Does this imply that the mediator must assume the role of a legal consultant?

1.1. Beyond the Veil of Neutrality: The Mediator as Legal Advisor
1.1.1. The Evaluative Role of the Mediator

Mediation is not a process where “the winner takes it all.” Mediation is based on either mutual victory’® or
an agreement that the parties are unable to reach consensus in the mediation process, leading to the dispute
moving to court. The assumption of the mediator's role as a legal advisor confronts ethical principles because, as
soon as the mediator begins to assess the case, it becomes impossible to present a balanced picture on the legal
scale. One party will clearly have a legal advantage, while the other will have a less promising prognosis. No
matter how hard the mediator tries to convey this content neutrally, highlighting one party's advantageous position
already violates the principles of neutrality and impartiality,” and, worst of all, undermines the trust of the parties
in both the mediator and the process itself.”” In addition, the parties may perceive that, similar to a court, there is
competition at play, which unconsciously pushes them to do everything possible to convince the “evaluator” (the
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mediator) of the strength of their position and to “win” the case.” The parties lose control over the outcome of the
process from the outset, which hinders the realization of the principle of party autonomy, as they become aware of
and acknowledge the evaluator's competence, leading them to feel that they must unconditionally heed their
advice. ”*

The mediator constantly faces the challenge of maintaining balance, which is not an easy task to
accomplish. On one hand, the essence of the process requires equipping the parties with complete information; on
the other hand, ensuring this must not cast a shadow on the mediator's neutral role.” According to Georgian
legislation, the legal definition of the mediation process implies that it is a process in which two or more parties
attempt to reach an agreement to resolve a dispute with the assistance of a mediator.”® The notes on model rules
developed by UNCITRAL specifically emphasize resolving the dispute in a way that ultimately excludes a win-
lose outcome,”” “the Directive of the European Parliament and of the Council of 2008, on Certain Aspects of
Mediation in Civil and Commercial Matters” also defines mediation as a structured process in which the parties
themselves, with their own efforts, seek to resolve the dispute with the assistance of a mediator.” Each regulation
emphasizes the supportive role of the mediator. Within this facilitating role, the mediator should encourage the
parties to assess the proposed alternatives themselves, but the mediator should not do this on their own.”
“Evaluating, assessing, and deciding for others is radically different than helping others evaluate, assess, and
decide for themselves.”™

It should be evaluated how the risk of losing neutral status can be mitigated without hindering informed
decision-making. In this regard, it is important to consider how the main subject of the process, namely the party,
perceives the impact of the mediator's actions on impartiality and neutrality. It is interesting whether the mediator
is unconditionally prohibited from expressing legal opinions in all cases or if there are circumstances that allow
the mediator to assume the role of a legal advisor. 8l Notably, some codes of conduct for mediators permit the
mediator to express their opinion in certain situations, specifically if the parties request it or if the mediator is
confident in their competence to provide qualified advice without compromising their neutrality.82 This example
is also noteworthy since the Professional Code of Ethics for Mediators of Georgia includes similar regulations. In
particular, according to the Code, the mediator “is not allowed to provide legal or other professional advice to the
parties beyond their competence, assess the alternatives for resolving the dispute, or the circumstances of the case,
except in cases where this is requested by the parties. They are authorized to share knowledge and information™
related to the case while respecting the principle of impartiality.”84 Analyzing this provision makes it clear that
while the mediator is prohibited from providing legal advice or assessing alternatives, there is an exception for the

& Munjal, D., Tug of War: Evaluative versus Facilitative Mediator, Pretoria Student Law Review, 6, 2012, 73.

™ Ibid, 74.

" Chitashvili N., Framework for Regulation of Mediation Ethics and Targets of Ethical Binding, Journal of law, Nel,
2016, 31.

Law of Georgia “on Mediation”, ssm, 18/09/2019, paragraph ,,a“of article 2.

UNCITRAL Notes on Mediation, United Nations, Vienna 2021, §4, 1. accessible at: https://uncitral.un.org/sites/uncitral.
un.org/files/media-documents/uncitral/en/v2107071 mediation_notes.pdf [07.11.2024].

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation
In Civil and Commercial Matters, article 3, § a. accessible at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/
2uri=CELEX:32008L0052 [07.11.2024].

" Kovach K.K., Love L.P., “Evaluative” Mediation is an Oxymoron, Alternatives Vol 14. Ne3, 1996, 31.

% Love L.P., Top Ten Reasons Why Mediators Should Not Evaluate, Florida State University Law Review 24, 938.
Referenced in: Munjal, D., Tug of War: Evaluative versus Facilitative Mediator, Pretoria Student Law Review, 6, 2012, 71.
A survey was conducted among the participants in the mediation to address this very question, evaluating the following
circumstances: whether the assessment was clearly requested by the parties, the competence of the mediator, whether the
position expressed by the mediator put pressure on the parties, at what stage of the process the assessments were made,
the nature of the issues being assessed, and more. See additionally.: Lande J., Real Mediation Systems to Help Parties
and Mediators Achieve Their Goals, Cardozo Journal of Conflict Resolution, Vol. 24, 2023, 353-354.

Hui Han E.C., Moving Beyond the “Facilitative” and “Evaluative” Divide — Considering Techniques That Can Further
the Goals of Mediation, Asian Journal on Mediation, 2013, 42.

The model standards in the United States allow for mediators to share information with the parties, provided that it is not
of a legal nature, taking into account certain characteristics of the dispute. See: Chitashvili N., Framework for Regulation
of Mediation Ethics and Targets of Ethical Binding, Journal of law, N1, 2016, 31.

LEPL “Mediators' Association of Georgia”, Code of Professional Ethics for Mediators, approved by the General
Assembly on April 24, 2021, §3.3.

76
77

78

81

82

83

84

61



consent of the parties.85 Additionally, the possibility of sharing knowledge related to the case is permitted, but
only while respecting the principle of impartiality. The key question arises here: where is the boundary between
knowledge sharing and legal evaluation? How should a mediator convey information in a way that preserves the
essence of impartiality? In this regard, Australia’s ethical guidelines for mediators discourage even expressing an
opinion at the request of the parties, given the high risk of compromising neutrality.*® Furthermore, if mediators
are permitted to assume the role of legal advisors, there must be norms and standards guiding such evaluations.®’
These would act as filters, ensuring the parties receive more refined information, free from any trace of bias.
Society empowers judges and arbitrators with decision-making authority over case outcomes, with the function of
controlling the outcome, a role grounded in their qualifications and the existence of a structured legal
framework.*® If mediators were to assume a similar role, they too would need to adhere to legal frameworks — a
requirement that conflicts with the fundamental nature of mediation. Should mediators follow legal norms and
provide evaluations, what would then distinguish them from judges and arbitrators? Where does the boundary lie
between formal adjudication and the informal mediation process?

The superficial assessment of the aforementioned challenges might give the impression that legal education
is more of a barrier than an advantage for a mediator. However, this is not the case. A mediator’s ability to
understand the legal landscape can be a valuable tool in planning the process and aligning the parties' interests.
Nonetheless, the mediator should not directly provide legal evaluations to the parties;" rather, they should use
various techniques to encourage the parties to seek advice from independent professionals.90 “Using questioning
techniques aimed at understanding whether a party is making a compromise decision with full awareness of their
own priority interests does not constitute an undue interference in the principle of voluntariness.”' The mediation
process allows for the involvement of lawyers as representatives of the parties, which is a significant advantage
for the mediator. By actively involving these representatives, the mediator can facilitate informed decision-
making. Attorney representatives also bear responsibility for legitimizing the mediated agreement. But what
happens if a party is not represented by a lawyer in the mediation process? Does this give the mediator the right to
take on the role of a legal advisor? ** Obviously, the answer to this question is also negative. “Providing legal
advice would turn the mediator into a representative of the client, which in the eyes of the other party would
constitute a serious breach of the mediator's principle of irnpar‘tiality.”g3 The mediator cannot provide legal
assistance to the parties but is authorized to encourage them to seek advice from independent professionals’™ at
least once before signing the mediation agreement and voluntarily accepting its binding force.
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The mediator's impartial image is so essential in the mediation process that even a hint of doubt regarding
this credibility from the parties' perspective undermines both the integrity of the process and public trust in the
mediator as the individual managing it. This, in turn, puts the entire institution of mediation at risk. The
inviolability of the mediator's status is so crucial that even after mediation concludes, the mediator should not
assume a role as an evaluator (e.g., as a judge) for the same parties.”” Conversely, a person cannot serve as a
mediator in a case if they previously had any professional involvement with it as a judge, arbitrator, or in any
other professional capacity.” Notably, if the mediator feels they cannot conduct the process while maintaining
impartiality, the “U.S. Model Standards” authorize them to withdraw from the process. *’

1.1.2. Mediator’s Competence

Even if we were to consider it acceptable for the mediator to assume an evaluative role, other issues arise,
primarily related to the mediator’s competence. Since the mediation process largely relies on the parties' interests
and their subjective perceptions of events, there is no thorough evaluation of facts and legal evidence. Thus, the
mediator lacks the ability to accurately assess the legal landscape.98 Even if this were feasible, the mediator may
lack legal education and familiarity with judicial practice, as mediation is not a profession exclusively open to
legal professionals; it is a completely new profession that welcomes individuals from any field to become
mediators, provided they undergo appropriate training.” It is also noteworthy that even a lawyer-mediator may
not have the ability to predict the outcome of a dispute in court with complete accuracy. Jurisprudence is not an
exact science; therefore, predicting the fate of a case in court with absolute certainty is not possible even for
practicing lawyers. If the parties rely solely on a legal assessment and voluntarily subject themselves to the
binding force of a mediation agreement, they will not have a mechanism to protect themselves in case the legal

: 100
assessment turns out to be inaccurate.

1.2. Mediator as Decision Maker — The Institutional Identity Crisis of Mediation

The legal definitions provided in the acts governing the mediation process clearly highlight the substantive
and procedural elements of the mediation institution and the supportive, facilitative role of the mediator as a
neutral guide for the parties involved. According to Georgian legislation, the mediator assists the parties in
reaching an agreement and is not permitted to make decisions regarding the dispute themselves.'”" “The United
Nations Convention on International Settlement Agreements Resulting from Mediation” (“the Singapore
Convention”) also defines that mediation is a process conducted with the assistance of a mediator, which is not
authorized to impose a resolution of the dispute on the parties.102 Exactly identical regulation is provided by
“UNCITRAL Model Law on International Commercial Mediation and International Settlement Agreements
Resulting from Mediation”.'” While explaining the process, Australia’s ethical guidelines emphasize that the
parties must reach an agreement themselves, while the mediator assists them in this endeavor using creative

95
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104

methods.” From these explanations, it is evident that the mediator only assumes a supportive, facilitating role

and is explicitly prohibited from participating in decision-making in any form.'”

As already noted, the principle of self-determination implies that the authority to make decisions belongs to
the parties, while the mediator's role is reflected in highlighting and reconciling their interests.'” “The mediator
has legitimacy only over procedural decisions, but even this must essentially be motivated by the parties' interests
and justified by the legitimate and ethical goals of the process, provided that there is acceptance/agreement from
the parties.” 107

The central subject of mediation is the parties involved; this dispute resolution mechanism grants them
complete trust and recognizes that they possess sufficient intellectual and emotional resources to find their own
solutions to the dispute, potentially more effectively than an arbitrator or judge could.'® The mediator's role is to
assist the parties in thinking creatively through various methodological techniques, encouraging them to move
beyond legal frameworks and achieve a resolution that will be desirable for each of them by ranking the diverse
alternatives for resolving the dispute. 109

The aim of the legal regulations regarding the mediation institution and the role of the mediator was to
distinguish mediation from other dispute resolution mechanisms, such as court proceedings, arbitration, early
neutral evaluation, or other hybrid forms. Mediation differs from arbitration in that the parties have full control
over the outcome; ''° mediation is not confined within the legal framework of a competitive process,''' and the
parties are allowed to go beyond the claims made in court.''> The mediator and the arbitrator have “different
functional roles,” and the procedural mechanisms are also distinct.'"”

The wrongful influence of the evaluative mediator on the parties during the decision-making process not
only undermines the primary advantages of the mediation institution but also obscures the distinction between
mediation and other dispute resolution mechanisms,''* since mediation without the main expression of the
principle of self-determination — decisions made independently by the parties; otherwise, is nothing else but “old
wine in new bottles,”'"” as other means of dispute resolution provide the parties with the possibility of resolving
issues through the intervention of another person. This understanding of the mediator's role fundamentally
transforms the essence of the mediation institution.''®

The only procedural option provided by legislation in connection with the mediation agreement is the
mediator's authority to propose terms of the mediation agreement, but only in the presence of the parties' consent
and with consideration of their interests and expressed positions.117 This differs from decision-making and should
not be perceived as a provision granting broad discretion regarding the outcome of the dispute. The purpose of
this provision is to enable the parties to rely on the mediator's experience procedurally and, in a sense, to ensure
that the mediation agreement will have enforceable content. At what stage or to what extent the mediator should

14 Ethical Guidelines for Mediators, Law Council of Australia, 2018, article 1. Accessible at: <https://lawcouncil.au/docs/

db9bd799-34d8-¢911-9400-005056be13b5/Ethical>[07.11.2024].
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propose the terms of the agreement may depend on various factors;''® however, despite the existence of such a
power for the mediator under the law, to maximize the realization of party autonomy and the principle of self-
determination,'"” it is preferable that the mediator's intervention in this aspect be minimal. Instead, the mediator
should encourage the parties to seek advice from independent professionals, including regarding the content of the
agreement's terms.'*

As a summary, it should be stated that what makes mediation attractive for the parties is the maximum
realization of the principle of self-determination, “informal nature of mediation process, the chance [of parties] to
be fully involved, and the lack of legal technicality”.121 Even a slight restriction of the parties' autonomy by the
mediator, even for noble purposes and to ensure informed decision-making, devalues the entire value of the
mediation process. Furthermore, it is noteworthy that according to the conducted research “the evaluative
"2 than the facilitative one. This can be
explained by the fact that when the focus in mediation remains on the legal perspective, the parties may feel that
they are in a process similar to adversarial legal proceedings, where they have no influence over the outcome and

the decision-maker is the mediator, which is inherently incorrect.

mediation can leave parties with a lesser feeling of success in mediation’

Thus, the solution lies in utilizing the resources of independent lawyers and working with the parties on a
reality check — not in such a way that the mediator makes legal predictions, but in a manner that enables the
parties to reflect on the legal perspective of resolving the dispute themselves. At the foundation of the
institutionalization of mediation, a trend has emerged where parties either involve representatives only to a limited
extent in the process or do not consult with them at all.'> This can be explained by a lack of awareness about the
mediator's role, the role of lawyers in the mediation process, their costs, and other factors. Therefore, it is
fundamentally important for the mediator to clarify all necessary details at the beginning of the process, including
explaining to the parties that they can receive legal consultations free of charge from pro bono legal service
providers.

2. Evaluative and Facilitative Mediation in the Context of Process Fairnes

In general, satisfaction with the outcome of mediation is influenced by two factors: when the parties

perceive the process as fair and, at the same time, feel that their participation is important.'*

Ethical principles
obligate the mediator to ensure a fair process, which encompasses both procedural and substantive fairness.'
Procedural fairness involves conducting mediation in a manner where the mediator ensures that each party
has an equal opportunity to control the process, guaranteeing equal access to all mechanisms characteristic of
mediation.'”® “The three elements-participation, dignity and trust-play a large role in people's assessment of
procedural fairness.”'*’ Procedural fairness extends throughout the entire mediation process, from utilizing

procedural mechanisms to making decisions independently and voluntarily. Fairness is achieved when parties
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make decisions independently and Voluntarily,128 without coercion or prc—:-ssure,129 within the framework of
appropriately facilitated balanced negotiations.*® In this regard, it should be noted that guaranteeing procedural
fairness in the context of evaluative mediation becomes challenging when the outcome of mediation is
significantly influenced by the mediator's legal evaluations and imposed alternatives for dispute resolution. The
primary obstacle to ensuring procedural fairness in the evaluative mediation model is the deprivation of the
parties' ability to control the process and the mediator being endowed with that function.

As for substantive fairness, it imposes certain requirements on the content of the “mediation agreement
itself, which must meet the minimum standards of fairness and legality.”131 It should allow the parties to have an
individual perception of fairness, and the resolution should not violate the standards of fairness for third parties
who were not present in the process.132 Guaranteeing substantive fairness is one of the most challenging tasks for
the mediator, as there is no ethical orientation that defines which competing values should take precedence in
conditions of value competition. The difficulty of ensuring substantive fairness, considering its characteristics, is
influenced by the following factors:

a) Individual Perception of Fairness

There is no universal or general definition of fairness; it is a subjective category, and its content is
determined by the individual moral compass of the parties, which can differ radically from one another.
Furthermore, while the mediator is deprived of the opportunity to provide legal advice to the parties or to assess
the legitimacy of the mediation agreement solely based on how closely the resolution aligns with a court's
decision under legislative norms, the mediator must also have the sense that the agreement meets the minimum
standards of fairness and is composed according to ethical standards. Otherwise, they must terminate the process
and “prevent the achievement of an agreement that unconsciously violates any of the parties' substantive
interests.”'*?

b) Enforceability of Agreement in Relation to Legality and Fairness

“Mediation settlement is the final product of mediation.”"** Parties are motivated to participate in the

mediation process primarily because they expect to resolve conflicts in a shorter timeframe while ensuring
guarantees for the enforcement of the decisions made. A mediation agreement that does not meet the standards for
enforceability cannot be considered fair. According to the Civil Procedure Code of Georgia, a prerequisite for the
enforceability of an agreement is the exclusion of contradictions with the law. 133 n this context, “contradiction to
the legislation means unconformity with the fundamental human rights, guaranteed by the legislation. [...]
otherwise, if the element of legality was perceived as a resolution of a dispute under the provisions of the
legislation, then the main sign, distinguishing mediation from the court would lose its sense. The criterion while
assessing the legality of mediation settlement mustn’t be the fact, how the court would resolve this dispute.”13 6
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¢) Competition of Ethical Values

The mediator is obliged to maintain neutrality throughout the entire course of the mediation process.
However, “binding them with neutrality ends at the boundary of substantive inequity in the agreement.”137 In such
cases, the mediator faces a conflict between the obligation of impartiality and the obligation to ensure a quality
process.138 This tension arises because, according to general standards, the mediator should not be interested in the
outcome of the dispute and should not influence the substance of the agreement when it is made within the
framework of informed consent. However, if the content of the agreement clearly places the parties in an unequal
position, even when they voluntarily express their willingness to accept such a self-imposed limitation, it becomes
the mediator's duty to investigate the reasons behind the party's consent to such inequitable terms. The mediator
must assess the quality of the party's information without providing legal advice or exerting inappropriate
influence on the decision. Instead, this should be achieved through mediation techniques and working on reality
testing. If this proves unsuccessful, the mediator “must terminate the process with the parties' informed consent if
it is impossible to achieve ethical integrity and fairness in mediation.”'*’

IV. Mediation Models Today — Transformation of Perspectives, Challenges,
and Recommendations

The model proposed by Leonard Riskin regarding evaluative and facilitative mediation was innovative in
that it was the first attempt to categorize and assign the mediation process to the relevant model in tabular form,
based on the techniques used by the mediator and the method of problem-solving. Riskin's initial model
established a sharp boundary between the two models and excluded the concurrent existence of both in the
mediation process. Due to this rigid approach and, more importantly, the nature of the evaluative model, this table
sparked a lengthy discussion among practitioners and theorists, specifically regarding whether evaluative
mediation should be considered a form of mediation at all.'*” When Leonard Riskin proposed this model to those
interested in mediation practice, there was no such labeling between models; thus, it was the first attempt to
scientifically structure mediation practice. Over time, practice has shown that the proposed table did not reflect
reality'*! with meticulous, mathematical precision,'** as mediation in practice is a more complex'* and dynamic
process that does not lend itself to such rigid categorization;'** the mediator's style may vary between different
models depending on various circumstances.'* This was confirmed by research conducted within the framework
of the mediation model that was considered facilitative, which revealed characteristics typical of the evaluative
model and vice versa.'*

Over time, the dominant views in the scientific literature require revision, as they no longer respond to the
challenges of modernity and are characterized by anomalies.'*’ This phenomenon was termed “Paradigm Shift”
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by Thomas Kuhn."*® This is exactly what happened in the case of Leonard Riskin's models. Over time, the author
himself revised the original theory several times because it did not address certain challenges.

Among the model's shortcomings, the professor pointed out the fact that the old model focused solely on
the mediator, while it is important for all participants in the process to receive appropriate attention.'*
Additionally, Leonard Riskin identified the main flaw of the model that there is no clear and distinct boundary
between evaluative and facilitative approaches, and that the mediator can use both in a single process; 130 only the
substantive significance is attributed to the form of expression, time, and context."> This is precisely what should
be the main focus when assessing the model's flaws. In reality, the challenge is not whether the mediator predicts
the outcome of the dispute and assesses the judicial prospects, but rather how this assessment is utilized in the
process and presented to the parties. Thus, the issue is the form of expression of this assessment, rather than a
standalone legal prediction as the mediator's individual, subjective disposition toward the outcome of the dispute.
When the topic of discussion in academic circles was whether “a facilitative or evaluative style should be adopted,
it was suggested that the right question to ask is: What is the right approach to help the parties accurately evaluate
their alternatives?”'>> The problem is not the legal assessment itself, but its influencing and guiding nature, which
is unacceptable.'”

There is no structured, written standard for the mediation procedure. Legislation regulates the basic
principles of the process, ethical standards, entry requirements for the profession, and other essential issues, while
how a mediator should plan the process depends on their individual approaches and techniques, which they
choose based on the specifics of the dispute. For example, there is no standard that dictates whether a mediator
should open the process with individual meetings or joint sessions, which techniques to use, or examination of
which issues to emphasize. All of this occurs through improvisation and is gradually planned in the mediator's
mind as the process unfolds. There is also no clear guideline in the legislation or ethical regulations on how a
mediator should mitigate the risks of bias or, at a minimum, the perception of bias by the parties, in such a way
that their expressed opinions are not considered evaluative or attempts to influence the achievement of an
agreement while simultaneously facilitating the realization of the principle of self-determination for the parties
and informed decision-making. This depends on how the mediator plans the process and which techniques they
employ.

Obviously, the initial phase of mediation is crucial for the mediator to gain the trust of the parties,
understand the content of the disagreement, and utilize the opportunity to explore the interests of the parties.
“Assessment of alternatives should not be done at an early stage of the mediation. The mediation should focus
first on helping the parties to communicate with each other, understand each other’s interests and having a
conversation. A premature consideration of alternatives may cause parties to be positional, and may thereby create
tension that makes it difficult for parties to continue their negotiations.”"** In addition to this, the location and
manner of presenting alternatives hold significant importance. Most importantly, alternatives should not come
from the mediator, and their feasibility should not be discussed in a joint meeting, as this could undermine the
trust of the parties in the mediator and the process itself.'> First and foremost, it is essential for the mediator to
explore the interests of the parties in individual meetings, identify points of overlap, and bring them closer
together. Only after this can discussions about alternatives take place. However, even at this stage, the mediator
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must exercise caution regarding how they present their views to the parties. A good technique in this case is to use
the intellectual resources of the party's representative to conduct a reality check. Specifically, the mediator might
ask the representative to assess, based on their experience, what the judicial practice is like for similar types of
cases and what outcome they anticipate in court. This way, the mediator directs the vector of legal assessment
15 In this
manner, the evaluation is heard in the mediation process, but not by the person who is obligated to maintain

towards the representative, thereby informing the party without personally expressing an evaluation.

neutrality; instead, it comes from the party's representative, whose role and purpose in this process is indeed to
provide legal consultation. The goal of using this technique is to inform the party in such a way that it does not
cast a shadow on the mediator's neutral and impartial status. In cases where a party does not have a representative
present in the mediation process, the mediator may assign them the task of consulting with a lawyer before the
next meeting and consider alternatives accordingly."”’ The root of the problem, as already mentioned, lies in the
techniques and methodologies employed by the mediator, taking into account the interests and needs of the
parties.

V. Conclusion

As revealed by the analysis of evaluative and facilitative mediation models, the modern perception of this
dichotomy is no longer as rigid as in the original scientific work. Despite differing opinions, the analysis of
scientific literature and legal acts indicates that it is largely recommended for the mediator not to assume the role
of a legal advisor or decision-maker. They must not only be impartial (a subjective category) but also be perceived
as such (an objective category). Parties cannot expect to receive legal services from the mediator, as the mediator's
role and purpose in the mediation process fundamentally differ from those of a judge, arbitrator, or attorney. This
understanding of the mediator's role undermines the institution of mediation and fundamentally alters its nature. A
proper analysis and understanding of the roles of the mediator and mediation are essential for the institution to
secure an appropriate place in society. The mediator carries significant responsibility in both raising public
awareness and shaping correct expectations.

An ethical dilemma arises when there is a “[c]hoice of competing values (ideas of goodness}”158 which
suggests “a variety of alternative and contradictory courses of action™.'”” "' The mediation process is constantly
accompanied by ethical dilemmas. This has been, is, and will be the case. What is essential is that the mediator
does not lose the correct orientation within this hierarchy of values. The mediator should “reconcile neutrality
with ethical mediation.”'®" Even though ethical codes and rules of conduct for mediators, along with relevant
legislative acts, regulate the basic principles of ethical behavior, they cannot determine a course of action for
every possible ethical dilemma, nor do they establish a hierarchy of ethical principles.'® “The ethical challenge
should be addressed through a complex analysis of the factual circumstances of the case and a method of
weighing values.”'® In this process, significant emphasis is placed on the mediator's methodology, the techniques
they use, and the proper planning of the process, as it is the mediator who guarantees the integrity of public trust
towards both the mediation process and the institution itself.
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THE DISCUSSION ABOUT PARTY-APPOINTED ARBITRATORS:
ADDRESSING “MORAL HAZARDS” WITH POSSIBLE SOLUTIONS

Arbitration is a widely favored method for resolving disputes, particularly in transnational business
contexts. In order it to remain being an effective and favored means of dispute resolution is it crucial to
keep arbitrators impartial and independent.

However, some practitioners and scholars argue that the system of party-appointed arbitrators
compromises the independence and impartiality of arbitration. Professor Paulsson advocates abandoning
this system, citing significant concerns. This article begins with an overview of current practices and the
challenges they pose to impartiality. It then analyzes Paulsson's arguments in detail and examines
counterpoints from other scholars who view party-appointed arbitrators as integral to the arbitration
process. Finally, the article proposes several potential solutions — such as joint selection, appointment by
neutral bodies, and Al involvement — to enhance independence and impartiality in party-appointed
arbitrator system.

Key words: Al, arbitration, blind appointments, impartiality, independence, joint appointment, party-
appointed arbitrators, “moral hazard”.

1. Introduction

The appointment of arbitrators is one of the most fundamental steps in arbitration. Some think that “the
appointment of arbitrators is the most frequent problem which keeps the arbitration agreement at a certain distance
from an established tribunal which would render justice.” New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (afterwards “New York Convention”) highlights the importance of the
procedure of appointment of arbitrators. According to it, if the party was not given proper notice about the
appointment of the arbitrator it may result in refusing to enforce an award.’

Generally, “the parties are free to agree on a procedure of appointing the arbitrator or arbitrators”.
According to UNCITRAL Model Law on International Commercial Arbitration (afterwards “Model Law”) if the
parties fail to agree on the procedure of appointing the arbitrator/arbitrators® each party shall appoint one
arbitrator, and the two arbitrators thus appointed shall appoint the third arbitrator”.* Legislations of different
countries (for example German and Georgian) follow Model Law.’

LL.M. in Global Business Law and Regulation, Central European University (CEU).

Varady T. and others, International Commercial Arbitration: A Transnational Perspective (Seventh edition, West
Academic Publishing 2019), 541.

New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Article V, 1(b): “Recognition
and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party
furnishes to the competent authority where the recognition and enforcement is sought, proof that: (b) The party against
whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration
proceedings or was otherwise unable to present his case.”

} UNCITRAL Model LAW on International Commercial Arbitration, Article 11, Paragraph 2.
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Further information: German Code of Civil Procedure, Article 1035, section 3- “...In an arbitration with three arbitrators,
each party shall appoint one arbitrator, and the two arbitrators thus appointed shall appoint the third arbitrator who shall
act as chairman of the arbitral tribunal...”
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In this article, we will discuss the requirements of independence and impartiality of arbitrators. Also, explore
Professor Paulsson's belief that having arbitrators chosen by one of the parties involved in the dispute carries a
“moral hazard”. We will discuss his arguments and reasoning and look at opposing opinions on this matter.
Furthermore, we will try to draw potential solutions to avoid the “moral hazard” based on academic discussions
surrounding this topic.

2. Independence and Impartiality of Arbitrators

Arbitration can be seen as a quasi-judicial process, so impartiality and independence of arbitrators are one of
the fundamental principles of it. Model Law requires an arbitrator to be independent and impartial.” According to
it, justifiable doubts regarding the arbitrator’s independence and impartiality can be grounds for challenging him.®

Furthermore, institutional rules — for instance International Chamber of Commerce (ICC) Arbitration Rules
and Vienna Rules by Vienna International Arbitration Centre (VIAC) require arbitrators to possess these
qualities.9 Since, lack of independence and impartiality are grounds for challenging the arbitrators, they are widely
discussed by practitioners and scholars of arbitration.

When nominated, arbitrators usually need to sign the declaration of their acceptance along with declaring
their impartiality and independence.10 They must also address any circumstances that could raise doubts about
their independence, according to a standard form outlined in the UNCITRAL Arbitration Rules Annex."'

Interestingly, many national laws and international conventions use terms — independent and impartial
interchangeably, to indicate the same meaning but it is not the same.'> Although, we can say, it shows there is a
deep linkage between these two terms. Independence is an objective criteria, that can be verified.” On the other
hand, impartiality is more subjective and abstract, it requires an investigation to determine whether there is a real
bias (lack of impartiality)."*

Practically they are “the two faces of one coin”."? According to the International Bar Association (IBA)
Rules of Ethics for International Arbitrators, “dependence arises from relationships between an arbitrator and one
of the parties, or with someone closely connected with one of the palrties”.16 The concept of independence is
connected to personal links or relationships that can be personal, social or financial.'” The stronger the connection
is, the less independent is the arbitrator.'®

Law of Georgia on Arbitration, Article 11, Subparagraph 3, a- “In case of an arbitration consisting of three arbitrators,
each party shall appoint one arbitrator and the two arbitrators appointed under this rule shall appoint the chairman of the
arbitration...”

Bastida B. M., The Independence and Impartiality of Arbitrators in International Commercial Arbitration, Revista E-
Mercatoria, Vol. 6, Nel, 2007, 1.

UNCITRAL Model Law on International Commercial Arbitration, article 12, paragraph 1: “When a person is
approached in connection with his possible appointment as an arbitrator, he shall disclose any circumstances likely to
give rise to justify able doubts as to his impartiality or independence. An arbitrator, from the time of his appointment and
throughout the arbitral proceedings, shall without delay disclose any such circumstances to the parties unless they have
already been informed of them by him.”

¥ Ibid, Article 12(2).

? ICC Rules of Arbitration, Article 11(2), Vienna Rules, VIAC, Article 16(3).

Varady T. and others, International Commercial Arbitration: A Transnational Perspective (Seventh edition, West
Academic Publishing 2019), 415.

' Ibid.
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International Journal of Law Management & Humanities, Vol. 5, Issue 1, 2022, 1858-1861.
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International Journal of Law Management & Humanities, Vol. 5, Issue 1, 2022, 1861.

International Bar Association (IBA) Rules of Ethics for International Arbitrators, Article 3(1).
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On the other hand, impartiality relates to the arbitrator’s mindset towards the parties, their lawyers, or the
issues concerning the dispute.'” IBA Rules of Ethics for Arbitrators states that “partiality arises when an arbitrator
favours one of the parties, or where he is prejudiced in relation to the subject matter of the dispute”.zo

It is said, that impartiality may only become visible during the conduct of the proceedings and in the award.'
It is an emotional state that cannot be proven, it only appears through behavior.”> Nevertheless, the lack of
independence of an arbitrator can be proven by documents or other material evidence, such as contracts or
agreements that show certain kind of relationship between the arbitrator and the party or party’s lawyer.23

Some believe that an impartial arbitrator who is not fully independent can be qualified, but an independent
one who is not impartial must be disqualified without question.24 This is reasonable because an arbitrator with
some kind of prior relationship with the party can be professional and decide the dispute without any bias, but
when he emotionally favors the party, he cannot make an unbiased decision. But once again, it is hard to prove
when an arbitrator is independent but partial.

There is also a requirement of neutrality towards arbitrators. Some see it as an “exterior sign” of possible
impartiality.” Scholars say that “what is relevant here, are not links (of the arbitrator) with one of the parties, but
links with one of the critical issues that might shape an “inappropriate predisposition”.26

Neutrality can be seen as: direct (the absence of family and business connections) and indirect (group
affiliation, such as nationality, religion, ethnic background...).27 Direct neutrality is easier to accomplish and
easier to translate into rules, while “the exclusion of individuals, because of their group affiliation, opens a
Pandora’s Box.”®

3. Professor Paulsson’s Views on Part-Appointed Arbitrators

Professor Paulsson in his article “Moral Hazard in International Dispute Resolution™ tries to convinces us,
that party-appointed arbitrators are often biased and they lack independence and impartiality. He offers to abandon
the practice of unilateral appointment, stating that nowadays he is in the minority, but the majority’s “reactions are
based on the status quo, not analysis”.*’ Paulsson thinks, that he will be in the majority by 2060.*° Let us now
discuss his main arguments and reasoning in this section.

Paulsson starts to prove his opinion by giving some known examples of how party-appointed arbitrators were
biased or influenced by the parties. He remembers a case, where a party-appointed arbitrator violated the secrecy
of the tribunal’s deliberations and let the party that appointed him know the award in advance.’’ The advance
knowledge of the award was an important advantage, as the parties were involved in the m—:-gotiations.3 2 Paulsson
also alleges that such breaches are hard to prove or monitor and in a given case it was solved because the
arbitrator immediately confirmed that he had disclosed the decision in advance.”

Jaffae A. and Dash A., Grounds of the Challenge of Arbitrators: The Difference between Independence and Impartiality,
International Journal of Law Management & Humanities, Vol. 5, Issue 1, 2022, 1861.
International Bar Association (IBA) Rules of Ethics for International Arbitrators, Article 3(1).
Varady T. and others, International Commercial Arbitration: A Transnational Perspective (Seventh edition, West
Academic Publishing 2019), 408.
Jaffae A. and Dash A., Grounds of the Challenge of Arbitrators: The Difference between Independence and Impartiality,
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He also presents a case, where the U.S. former judge, who had also served in other branches of government,
was unilaterally appointed by the U.S. as an arbitrator in the Loewen case, decided in 2003.** Later this arbitrator
revealed how the U.S. put pressure on him.**> Above mentioned cases, clearly illustrate that very often parties will
is to influence unilaterally appointed arbitrators.

Paulsson alleges, that “two recent studies of international commercial arbitration have revealed that
dissenting opinions were almost invariably (in more than 95% of the cases) written by an arbitrator nominated by
the losing par‘[y”.36 He wants to show, that party-appointed arbitrators often try to please the parties that appointed
them by writing dissenting opinions. But the dissenting opinion may just mean that “the appointing party has
made an accurate reading of how its nominee is likely to review certain propositions of law or circumstances of
the fact”.”’ So, it does not always mean that the arbitrator was biased. Also, we should keep in mind, that there is
always a fine line between an arbitrator who is favorably disposed and someone who could be subject to
legitimate challenge.™

Paulsson states, that parties often think their nominee should help them in the case.*® He asserts that, apart
from being morally questionable, this mindset is inherently illogical.** Those who adopt this perspective must
trust that their opponents will follow rules, and it prompts the question of why they believe they can manipulate
the system more proficiently than their opponents.*'

Paulson also does not completely agree with his opponents' arguments that, “parties have greater confidence
in arbitrators selected for their special knowledge or skill” and that their nominee will ensure that the tribunal as a
whole understands their culture”.* He agrees that it is the advantage of arbitration that an arbitrator can be
selected based on his special expertise and knowledge (even sometimes based on understanding specific culture),
but alleges that this aim can be achieved without party-appointed arbitrators.”’ He acknowledges that parties are
afraid of being treated as an outsider, but thinks that unilateral appointments are more likely to deepen the
problem than to solve it.* Paulsson alleges that when the arbitrator chosen by the “losing party” writes a
dissenting opinion, in the eyes of that party that decision is less legitimate than the same decision would have been
in the case of a sole arbitrator.*> On the other hand, some argue that it is not problematic if a party-appointed
arbitrator is not trusted by both sides, as long as the parties have confidence in the arbitral tribunal as a whole
rather than in each individual arbitrator.*

Paulsson also highlights the problem of iniquitous bargains and compromises during unanimous decisions,
that are militated by unilateral appointment of arbitrators.*’ He suggests that arbitrators can silently back each
other's decisions to form unanimous decisions, when serving as each other’s co-arbitrators and that way make
unanimous decisions, without this practice being noticed.*®

We can say that, Paulson’s arguments are convincing, and he proves his arguments with examples and
statistics. In favor of Paulson’s arguments we can state Professor Hans Smit’s opinion that the counsel’s duty is to
appoint someone who is most likely to obtain the best result for the client and the arbitrator’s incentive is to
guarantee his reemployment by providing its party with a favorable outcome.*’ Some also claim, “that certain
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127.

¥ Paulsson J., Moral Hazard in International Dispute Resolution, ICSID Review — Foreign Investment Law Journal, Vol.

25, Tssue 2, 2010, 349.

© Ibid.
1 Ibid.
2 Ibid, 350.
® Ibid, 350.
*“ Tbid, 351.
“ Ibid.

*  Brower C. N. and Rosenberg C. B., The Death of the Two-Headed Nightingale: Why the Paulsson—van den Berg

Presumption that Party-Appointed Arbitrators are Untrustworthy is Wrongheaded, Arbitration International, Vol. 29,
Issue 1, 2013, 13.

7 Ibid, 353.
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partisan arbitrators are signaling their predispositions to future clients.”™ Overall, Paulsson agrees that the
practice of party-appointed arbitrators cannot easily be changed, so he is ready for some pragmatic solutions until
his view is the prevailing one.”!

4. Discussions in Support of Party-Appointed Arbitrators

Party autonomy, which includes the selection of the arbitrator and agreement on this selection process, is
considered by many, as a cornerstone of arbitration.”> We can say that, party appointed arbitrators clearly benefit
the efficiency of the process, “because of the parties’ knowledge about their own dispute, each party’s control of
the appointment may ultimately lead to better tribunals in terms of legal and commercial qualifications, cultural
and linguistic comprehension, and availability”.>®

It means that the arbitrator will have more specific knowledge of the area of the dispute and probably better
understanding of the jurisdiction, that governs the contract. Above mentioned, will lead the arbitral tribunal to
render an award faster, so it will save time of parties and will benefit the efficiency of the process in general. As a
rule, Parties aim is to settle a dispute faster, so in this aspect, party-appointed arbitrator is clearly a benefit.

Parties take into consideration a lot of widely recognized criteria while choosing an arbitrator (for example:
impartiality, independence, honorability, availability) but mostly, they take into consideration feeling comfortable
and confident with the judgment of the arbitral tribunal.>* So, parties, of course, will try to choose an arbitrator
who is more likely to render an award in their favor. As Paulsson says, they think their nominee will help them
win the case.”

On the other hand, generally, both parties choose an arbitrator and then these two choose the third arbitrator.
Even in a situation, where both party-appointed arbitrators are biased, still the decision will depend on the third
neutral arbitrator, which will not be appointed by the parties. We cannot say clearly, that party-appointed
arbitrators benefit the fairness of the process, but we can argue that, it does not obstruct the fairness of the process
per se if parties appoint them following IBA Guidelines on Conflicts of Interest in International Arbitration,
Model Law and other legislative provisions.

Many believe, that parties prefer to settle disputes through arbitration “due to a sense of participation in the
constitution of the tribunal”.*® It is also said, that the legitimacy of international arbitration largely depends on the
active involvement of the parties in the process of appointing the arbitrators.”” Because of party involvement in
the appointment of arbitrators, the process is not perceived as something wholly external to them.” So, the feeling
of the parties that they are involved in selecting arbitrators, makes arbitration more attractive and trustworthy for
them. We can say this is one of the reasons for the prevalence of this system.

Moreover, arbitrators are successful, when they earn a professional reputation (meaning they are honest,
independent and impartial) and retain it.”” American investor Warren Buffet has said that “a stellar reputation
'takes 20 years to build... and five minutes to ruin.”® It will be unreasonable to think, that a successful arbitrator
will risk his reputation to please a party that appointed him with a biased decision.
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Scholars, who disagree with Paulsson, think that party selection of arbitrators enhance the legitimacy of
international arbitration and not vice versa.’' Professor Giorgio Sacerdoti defends the existing system of party-
appointed arbitrators and states that “the right to select the tribunal distinguishes arbitration from litigation and
gives a possibility to appoint arbitrators that would reflect the expectations of the appointing party by nationality,
language, culture, legal and technical expertise.”62

We should highlight, that if arbitral tribunal had been constituted by third parties, one of the main differences
between arbitration and litigation in courts would have been extinguished. Some scholars believe, that Paulsson
overrates the ‘moral hazard’ in association with party-appointed arbitrators.” They think, that restricting the
unilateral appointment of arbitrators will impede the further development of international arbitration.** All the
above-mentioned facts and arguments clearly show why this system is prevailing today. We should also
remember, that “arbitrators’ cognitive biases cannot be eliminated, even by eliminating party-appointed

. 65
arbitrators”.

5. Possible Solutions for Preserving Integrity and Fairness of the Process

Let’s now discuss the possible solutions that can guarantee more integrity and fairness of the arbitral process.
Paulsson thinks that the only decent solution will be to choose arbitrator jointly or it to be selected by a neutral
body.*® But assuming, that it is not easy to move away from the practice of party-appointed arbitrators, Paulsson
offers some pragmatic solutions. One solution would be, to restrict unilateral appointments by specific contractual
limitations, “such as requiring that no arbitrator may have the nationality of any party”.®” Paulsson states, that it is
not a guarantee but it may still be effective.®®

Paulsson suggests, making appointments out of preexisting lists of qualified arbitrators.”” He suggests that
reputable institutions should make these lists and there should be built-in mechanisms to monitor and renew the
list, and that such lists will guarantee more impartiality and independence of arbitrators.”® Others reasonably
argue, that “such a system would end up reinforcing the primacy of the current, non-diverse ‘club’ of elite
arbitrators at a time when the emphasis is on expanding the pool of arbitrators, not restricting it

Paulsson also comes up with the idea of “blind appointments” (“i.e. seeking to ensure that nominees do not
know who appointed them™).” This can really be an effective tool to ensure impartiality of the arbitrator, but still,
the arbitrator will be able to know which party appointed them in most of the cases.”

We can think of a practical solution, with an arbitral tribunal consisting of 5 arbitrators, where 3 of them are
appointed by the president of the arbitration institution.”* Such arbitration tribunals would still have party-
appointed arbitrators, but they would be in a minority, meaning not be able to impact the decisions alone. That
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way parties still would feel the involvement in the constitution of the tribunal, but in the case the arbitrator
appointed by them is biased, it will not have that much impact on the fairness of the process.

Also, joint appointments can be a possible solution, in that case, parties will select all panel members
together (jointly).”” The parties shall conduct the interviews with possible arbitrators together and choose them
together.” An arbitral tribunal constituted in such a way will be more impartial because arbitrators would not feel
they are obliged to do a favor to one particular party. On the other hand, in practice, such an appointment will be
very time-consuming and sometimes even impossible, because parties that are already in conflict will find it hard
to agree on the same particular arbitrator.

Moreover, in 21* century — technological era, we should not limit our ideas about ways of selecting
arbitrators with traditional methods. Mel Andrew Schwing came up with the idea to use Al (artificial intelligence)
in the process of selecting arbitrators, he states that, “shifting to an Al-based system of arbitrator selection could
make the practice of international arbitration fairer and less acrimonious.””” He offers a system where Al will
automatically appoint the arbitrators, but there can be made a way of party involvement while selecting the
arbitrators, so that way the parties will still have a feeling of involvement in the constitution of the arbitral
tribunal. How to make such a system needs a lot of time, discussion among scholars and practitioners and then a
lot of testing of the created system. We can presume that, in the future, Al will, definitely, somehow get involved
in the selection process of the arbitrators.

6. Conclusion

As we have discussed, Professor Paulsson argues that the practice of unilateral party-appointed arbitrators
should be abandoned, viewing the resulting biases as a “moral hazard” that needs to be addressed. 8 On the other
hand, some disagree, considering party-appointed arbitrators as the cornerstone of the arbitration process.

We have explored potential solutions that can preserve the system of party-appointed arbitrators, including:
joint selection of arbitrators or selection by a neutral body, joint appointments; blind appointments or even
appointments by Al

We should remember a saying, “if it ain't broke, don't fix it.” Despite concerns about potential “moral
hazards”, arbitration continues to grow in popularity, possibly due to the unilateral party-appointment system
itself. Thus, rather than abandoning this system, it may be more effective to introduce institutional and legislative
guarantees to ensure the fairness and impartiality of the arbitration process.
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